APPLICATION N° 24142/94

Nathalie RAPPAPORT v/FRANCE

DECISION of 6 April 1999 on the admussibilsty of the application

Article 6, paragraphs 1 and 3 (b) and {(¢) of the Convention A uppeal to the Comt
of Cavation (France) by a fawyer acting in pevson i ha own case fuded for faee
filing of the mematial setting out the ¢roundy of hat appeal yet Aiticle 585 of the Cade
af Cruminal Procedute does not lav down o fued sone (it for htiganiy tn person 1o
file a memortal No violution of the vieht to a faur triad having particular reeard to fuct
that the applicant 15 a law ver (1eference to the Mehn judement)

Article 6, paragraph 3 of the Convention The guaruntees specified in Article 6
para 3 must be mterproted i the light of the general notion of a far tral contained
i Article 6 para 1

Article 13 of the Convention Where the Commission has exanincd proceedingy under

Article 6 para 1 there 1y no need for the matter ta he comiudaed in the content of
Article 13, which hay less strngent requirements

I'HE FACTS
1 Particular corcumstances of the case

The applicant, a French citizen, was born in 1962 and Lives 1n Pariy where she
practises as 4 lawyer

The facts, a5 submutted by the applicant, may be summarised as follows
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The applicant was sent a demand dated 2 January 1991 for the payment of fixed
penalties and additional fines Following this she was summoned to appear before Pans
Police Court on 11 March 1992 n relation to 28 parking offences commutted 1n Panis

On 22 Aprl 1992, Pans Police Court found the applicant guilty on all charges
and sentenced her to pay 26 fines of 230 French francs (FRF) each and two fines of
FRF 600 each The applicant appealed aganst this judgment

On 18 June 1993 Pans Court of Appeal upheld the judgment

On 20 June 1993 the applicant filed a notice of appeal against the judgment of
18 June 1993 with the registry of Pans Court of Appeal

On 14 October 1993, the Principal State Counsel attached to Parts Court of
Appeal notified the apphicant that the Court of Cassation had, in a judgment of
6 September 1993, ruled her appeal madmassible becavse no grounds of appeal had
been lodged

2 Relevunt domestic law
Code of Crimunal Procedure
Article 584

"An appellant on points of law may lodge a memonal, bearing his signature and
setting out the grounds of his appeal, with the repistry of the court from whose
Judgment he is appealing, either when he gives notice of appeal or within the
following ten days The registrar shall 15sue him with a receipt *

Article 585

'After expiry of thus ime-limut, a convicted appellant may transmut his memonal
durecily to the Court of Cassation, the other parties may not avai themselves of
this provision without the services of a lawyer who 15 a member of the Court of
Cassaton Bar'

Article 585-1 (Law No 93 1013 of 24 August 1993, Art 42)

"Save where the President of the Cnimunal Division pernuts otherwise, a
convicted appellant shall present tus memonal to the registry of the Court of
Cassation on or before the expiry of one month from the date of the notice of
appeal The same applies to the filing of the notice of acting by the appellant’s
lawyer "
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COMPLAINTS

1. The applicant complains that she was not given a fair trial within the meaning
of Article 6 of the Convention 1n that her appeal to the Coun of Cassation was declared
inadmissible for lack of grounds withaul her having being given a tme-limut foc filing
her memorial She claims that she was not informed that failure to comply with the
time-limic for filing a memeorial could be penalised by the appeal bewng ruled
inadmissible

2. The applicant also complains that Article 13 of the Convention was violated in
that she was unable to avail herself of an effective remedy before the Court of
Cassation

THE LAW

1. The applicant complains that her right to a fair trial has been violated, invoking
Article 6 of the Convention, which provides, inter ulia.

1 in the determination of  any cniminal charge against im, everyone 15
entitled 10 a fair ... hearing ... by (2} .. tribunal . "

3 Everyone charged with a criminal offence has the followmg mmumum
nghty

b. to have adequate time and facilities for the preparatian of tus defence,

c. to defend himself in person or through legal assistance of his own
choosing ..."

The Commission recalls at the outset that the requirements of Arucle 6 para 3
are constituent elements, amongst others, of the right to a fair tnal guaranteed by
paragraph | of that Article (Eur, Court H R., Colozza judgment of 12 February 1985,
Series A no, 89, p. 14, para 26). It will therefore examine the applicant’s complaint
under Article 6 para. 1 in conjuncuion with Article 6 para 3 (b) and ()

The Commussion also recalls that in the Melin case (Fur Count H R . judgment
of 22 June 1993, Series A no. 261-A) which dealt with, inter alia, the procedure under
Arncle 585 of the Cede of Criminal Procedure for appealing 1o the Court of Cassation,
the Court held that the French law procedure complied wiath the requirements of
Article 6 in the hight of the very specific circumstances of the case, namelv the fact that
the applicant was himself a member of the Court of Cassation and "Conyeil d'Etat” Bar
and, hence, "well versed in the routings of judicial procedure” (Mehn judpment, lor
o, p 12, pard 24
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The Comnussion observes that Article 585 of the Code of Criminal Procedure
allows a convicted appellant to dispense with the services of a member of the Court of
Cassation and "Conseil d’Etac” Bar for the purposes of filing his or her memorial with
the Court of Cassation. In the present case, the zpplicant had not nstructed such a
lawyer and therefore the judge in charge of preparing the case for the Court of
Cassation did not notify her of any time limit.

The Commission notes that the applicant 1 a practising lawyer. The mere fact
that she is not a member of the "Conseil d’Etat” and Court of Cassation Bar does not
mean that she was exempt from the need to show diligence and, if need be, to enquire
at the Court of Cassation registry as to the procedure to be followed The Commission
recalls that the relevant rules have been held to be "sufficiently coherent and clear” to
comply with Article 6 of the Convention (Eur. Court H R., Melin judgment, loc it ,
p. 12, para 24) It considers that it was not, on the facts, impossible for the applicant
to produce a memorial

Having regard to the speaific facts of the case and taking into account the
applicant’s profession, the Commission considers that she cannot claim to have been
ignorant of the Court of Cassation’s procedurat rules Consequently, the Commission
takes the view that she was not deprived of the opportunity of mounting a real and
effective defence before the Court of Cassation simply because there was no precise
time limit for filing a memorial.

Accordingly, the apphcant has not in uny wuy been hindered in the effective
enjoyment of the rights guaranteed by Article 6 of the Convention and her complaint
must be rejected as manifestly ill-founded under Article 27 para. 2 of the Convention.

2. The applicant complains that she had no effective remedy wathin the mesning
of Article 13 of the Convention since the Court of Cassation refused to hear her appeal.
Article 13 of the Convention provides as follows :

“Everyone whose rights and freedoms as set forth in this Convention are violated

shall have an effective remedy before a national authonty notwithstanding that

the violation has been committed by persons acung 1n an offictal capacity "

The Commission considers that, having regard to its decsion relating to
Article 6 para. 1, 1t is unnecessary to examine the application from the standpoint of
Article 13 of the Convention since the requirements of the latter proviston are less strict
than, and are here absorbed by, those of Article 6 para 1.

For these reasens, the Commitssion, unanimously,

DECLARES THE APPLICATION INADMISSIBLE
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