APPLICATION N° 25803/94

Ahmed SELMOUNI v/FRANCE

DECISION of 25 November 1996 on the adnussibility of the application

Article 3 of the Convention  4llegations of ill-veatment inflicted during police
cstody (Complarm declared adonsyible)

Article 6, paragraph 1 of the Convention Length of coiminal proceedings with
application to Jown the procecdings as a vl parny secking damages, still pending
(Complaimt declared udpiasible)

Article 6, paragraphs 1 and 3 of the Convention

w} The guestion whether a 1hal 13 e conformuy wuh the requuementy of Article 6
para 1 must be comidered on the basis of an examination of the pioceedings as
@ whole and not one solated avpect Tius prnciple applies both to the \pecifu
guaiamees wnder paragraph 3 and to the concept of a fau tal under pavagiaph |
of Ainicle 6

b) Allegations of furluiv ta assign ¢ lawver to assist the applicant during the judicial
mvestigation and before the Cowrt of Appeal

Article 26 of the Convention

a} Exhaustion of domesiic temedies requivres exhaustion of such 1emediey as relute to
the breaches of the Comention alleged and at the same tome cun provide effective
and sufficiemt rediess An applicamt does ot need to eveicise remedtes which,
although theorettcally of « natiw e to constitute 1emedies do not b eality offer any
chance of redressurg the aliesed bieach
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by The buden of proving the existence of effectne, sufficienr and accevable remediey
lies upan the State un ching non-exhaustion of domesnc remedies

¢) This provision must be applied with some degiee of flextblity with due 1egaid to
the context and withont exeessive formalism

d

Domeshe remedies have been exhausted if, before the highest domesie authority,
the applicant hay subantted the complamt ke puts before the Commmission

¢} Where the nanonal authorittes 1omain passive n the face of serious ulleganons of
misconduct ot infliction of harme by State ugents this s a relevun! ontenion in
ubsohing the applicant fiom the obligation 1o exhaust domesnc remedies
Cucumstances i which the speed wuh which d remedy can be exercised mav be
a relevam factor i assessing 1y effectiveness

Complaints telating to wiolence to windh the applicamt was allegedly subjected by
police afficers while wn then cntody and 1o the lenuth of crinunal proceedings
broughe after the applicant hud filed a ciinnal complaint watl a 1equest to join the
proceedinges as a covid party secking dumages  Having 1egard to the sertousness of
the allegations and the fuct that no one has been chaiged five years later, the
applicant hay suensfied the tale of evhaustion of domestie remedies

THE FACTS

The appheant, of Dutch and Moroccan nationulity, born in 1942, 1 currently i
Montmédy Prison

The facts, as submutted by the parties may be summanised as follows
1 Crimnal proceedingy aguanunt the applicant

On 20 November 1991 the police arrested G T, D K and his girlfnend H C 10
connectien with a drug trafficking investigation D K confessed voluntanly and told
the police that he had bought his heromn 1n Amsterdam from 4 certain "Gaby", who had
hetped him canceal 1t in order to bling 1t mto France over « number of trips He gave
the police 4 telephone number m Amsterdam which enabled them to denufy the
applicant

On 25 November 1991 the applicant was arrested 1 a surveillance operation of
a hotel in Paris The applwcant, who was recognised by DK and H €, explamed that
he had had business dealings with D K 1n the clothes trade He denied any involvement
in drug trafficking



The applicant was held i police custody trom 25 to 29 November 1991,
whereupon he was brought before an investigating judge 1in Bobigny, Mr de L, who
charged him with offences under the drugs legislation and remanded him n custody

The investigating judpe e xtended the detentron on remand by orders of 19 March
and 7 July 1992

In an order of 8 September 1992, the inveshgating judge commutted the applicant
for trial before the Crininal Court and ordered him to be kept 1n detention on remand
Dunng the mvesngation, the Presadent of the Bar Council assigned a lawver 1o act for
the appicant and the applicant also retamed the services of three other Tawyers of his
own chowe

Bobigny Crimunal Court first convened on 16 October 1992 and adjourned the
case to a heaning on 30 November 1992 at which the applicant was represented by two
lawyers The applicant argued that the proceedings were void on the ground that the
wdtrants issued by the investigaing judge, which had enabled the police to arrest him,
were not on the case hle

In a judgment of 7 December 1992 Bobigny Crimunal Court dismussed the
application for the procecdings 1o be declared void, noting that 4 certihed copy of the
warrants had been altached 1o the hle The count semtenced the apphcant to fifteen
years” imprisonment to permdancnt exclusion trom French ternitory and regarding the
civil action by the customs authorities ordered him to pay, jointly and severally with
his co accused an aggregate fine of twenty-four nullion francs The applicant appealed

On 3 September 1993 he sent 4 letter to the President of the Court of Appeal
settmg out his grounds of defence The letter began as tollows T wnite to mtorm you
that, as I cannot afford a lawyer | have no alternative but to attend the hearmg before
Parts Court of Appeal on 16 September 1993 alone [ wanted to send your Honour this
letter before appearing befoie you

In a yjudgment of 16 September 1993, Paris Court of Appeal noled that the
applicant had dppeared without legal representation and that he did not wish to be
represented N reduced the prison seateace to thirteen years and upheld the remarmnder
of the lower court judgment Duning the hearing, one of the applicant « co defendants,
A M, admitted the charge and imphicated the applicant

The apphcant appeafed on pomts of law On 7 October 1993 he was granted
provisional legal aid and a Coun of Cassation lawyer was assigned to him nmmedhately
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On 13 December 1993 the regisiry of the Cnmingl Division ot the Court of
Cassanon informed the apphicant that Tus personal pleadings had arrived at the registry
on 29 November 1993 and that they had been attached to the case file In these
pleadings, the apphicant criticised the failure to provide hum with legal representacon
duning the invesugation and betore the Court of Appeal and demed having commuued
the offence of which he had been convicted

On 12 January 1994 the apphicant’s officially assigned lawyer sent lum a copy
of the grounds of appeal drafted on his behalf These grounds nvoked Arucle 6
paras 1 and 3 of the Convention, m that the Crimunal Court had dismussed the
apphication for the proceedmngs to be declared void, despite the fact that no certthed
copy of the warrants had been produced during the proceedings

On 10 February 1994 the applicant was defimitively awarded legal aid

In a judgment of 27 June 1994, the Court of Cassation dismissed the applicant’s
appeadl, on the grounds

" that neuther the judgment under appeal, nor the appellint < grounds of appedl,
show that he had raised, before the Court of Appeal, the argument submutied to
the lower court, namely that the proceedings were voud |, 1n the circuinstances,
and given that contrary to the appellant’s allegations bath parties were given
&0 opportunity 1o comment on the document 1n question on appeal, without this
gving rise to any dispute this ground of appeal, which 1s new and has no basis
m fact cannot be allowed

2 The applicant’s crimnal complaint and 1equest to join the proceedings as a enid
party seeking dumues

From 25 to 29 November 1991 the applicant was held i police custody and
quesnoned by the police officers of the SDPJ 93 1n Bobigny

On 29 November 1991 a doctor examuned the applicant while he was in paolice
custody and noted the piesence of traumatie inpuries particularly under fus eyes and on
his arms, back, chest and thigh

When the applicant first appeared hefore the Bobigny investigating judge on
29 November 1991, the judge on lus own imtiative, appointed an expert 10 examine
him

On 2 December 1991 the apphcant was exammed by Dr N of the medical
service of Fleury-Meiogis Prison This doctor drew up a medical ceritheate noting
extenstve brosing on the chest and thighs and severe haematomnas round the eyes”
The doctor added  Huaemotomas ( tlegible word ) Says wight impaired n left eye

On 7 December 1991, a medical examiner, Dr G, the expert attached to Pars
Court of Appeal appointed by the mnvestigating judge on 29 November, examined the
applicant at the prison  The applic it nade the fotlowing statements to the doctor
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“I was amrested in the street on 25 November 1991 at about 9 am There were
no problems at that stage 1 was taken to my hotel One of the plainclothes
police officers then kit me in the area of my left temple I was then taken to
Bobigny police station At ubout 10 am I was taken up to the first floor where
about eight people starting hitting me I was made to kneel down An mspector
pulled me up by my har Another police officer hit me repeatedly on the head
with an nstrument which mught have been a baseball bat Anather one kept
kicking me and thumping me 1n the back The interrogation continued for about
an hour In the might, I ashed to be examuned I was taken to hospital where 1
had head and chest X-rays 1 was hut again at about 9 pm the following day
during a further interrogation and this went on until 2 am When ] amved at
Fleury, 1 underwent a medical examination '

The doctor noted 1n lus 1eport

-suborbital hagmatoma two centimetres below the left lower Iid, purplish,
almost completely healed

thin, lingar scar approximately 1 cm long continuing the line of the left
eyebrow

right suborbitdl haematoma, afmest completely healed

multple cuta 1cous abrasions {(six of which are large), almost completely healed,
on the left upper hmb

two 5 ¢m hnear cutaneous abiasions - pessibly scratches - on the right upper
limb

05 cm cutaneous lesion on the back of the right hand

haematoma on the posterior part of the chest in the right hand infraspinous
region

-haematoma 1n the nght Hank region

severe (10 ¢m by 3 cm) haematoma on the left lateral pait of the chest
-three haematomas on the left flank

severe (5 em by 3 cm) hagmatoma on the anterior part of the chest purplish,
in the epigastri. regron

haematoma n the reght prehepatic region

haematoma on left rib cage 5 cm below the mipple

-5 ¢m by 3 cm haematoma on the left lateral part of the axillary Line
haematoma v the nght subclavian regron

haematoma on the night buttock

-10 cm by 5 cm haematoma on the left buttock

-5 em by 1 oo hinear heematonie on the anteroexternal part of the left thigh
cutaneous abrasion conesponding to 4 wound naw healing, on the anterior part
of the nght ankle
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swelling on the back ol the nght foot and 4 cutaneous abrasion on the back of
the foot

5 superhicial wounds, now healing, on the anteroinferior part of the right leg
-cutaneous abrasions and brused swelling on the back of the first two left
metacarpals

The patient states that, on his arnval at Fleury, he was treated with skin cream
and given painkillers
No mnjunes to the scalp or left eyeball

The doctor concluded s report ay follows

CONCLUSION

[The apphcant] states that he was subjected to all-treatment while m police
custody The traumatic mjuries to his cutangous integument correspond 1o Lhe
penod of police custody

These myuries arc healing well

This report was attached to the investigation file and given the reference number
"D 207"

In 4 letter subsequently senl to the President of the Criminal Court dealing with
the charge under the drugs legislation, the applicant stated that he had been raped with
a baseball bat dnd that a palice wspector had urimated over lum

When questioned by officers of the General Inspectorate of the National Police
on 1 December 1992 at Flewy Merogis Prison, the applicant confirmed his statement
and gave fuither details ot what had happened At the end of s imterview, the
applicant said "1 am filing a criminal complaint against the police officers”

The applicant regularly attended Hétel Dien Hosmital for treatment

On 22 February 1993 the Bobigny public prosccuter requested an mvestigation
to be opened wnto charges against persons unknown of unlawful wounding with a
weapon of a detenceless person and ot indecent assault The applicant and A M, one
of his co defendants in the criminal case, applied to Join the proceedings as civil parties
seeking damages on 26 Maich and 5 April 1993 respectively

At the same time, on 15 March 1993, the applicant had filed a criminal
complaint with 4 request to join the proceedings as a civil party of ' wounding resulting
in total unfitness for wark for more than a week, dassault with « weapon  namely a
baseball bat 1ndecent ussault, grievous bedily harm causig permanent disability,
this case the loss of one eye and rape by two or more accomphices all of which
offences were commtted between 25 and 29 November 1991 by police otficers in the
exercise of ther duties
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In an order of 15 June 1993, the Bobigny mvestigating judge dealing with these
complaimnts, Mrs M | ordered them 10 be jomed

The mvestigating judge 1vsued o number of warrants to the General lnspectorate,
which then heard evidence from numerous police officers The judge heard evidence
from the applicant on 14 May 1993, imstructed an expert on 9 June 1993 and served
the expert’s medical report on the partes on 15 September 1993

The investigating Jjudge questioned the civil parues agamn on 6 December 1993
after the warrants had been returned on 2 December 1993 The civil parties were
questioned agan on 10 February 1994 when an identity parade was orgamsed 1 order
to identfy the police officers 1 question

With a view to charging the police officers wdenthed by the civil parties, the
investigating judge sent the file to the public prosecutor’s office on 1 March 1994

The Bobigny public prosecutor referred the matter to the Paris public prosecutor
who, 1n turn, referred it to the Count of Cassation

The applicant was assigned « law yer under the legal aid award of 26 January
1994

In a judgment of 27 Apul 1994, the Court of Cassation decided to remove the
Bobigny tnvesugating judge from the case and referred 1t 10 a judge attached to
Versailles t1ibunal de ¢rande tintaince m the interests of the proper administration of
Justice

On 22 June 1994 a Versailles mvestigating judge was appomted

In an order of 22 September 1993, the invesugating judge appointed an eye
specialist

On 7 November 1995 the apphcant underwent an operation on his lett eve He
was operated on agait on 14 August 1996

To date, the applicant has no information on the mvestigaton bemng conducted
m Versailles He has still not been summoned and the nvestigating judge has not
charged anyone
COMPLAINTS (Extract)

1 The applicant comptains about the violence te which he was subjected by police
officers while n their custody  He invokes Article 3 of the Convention
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2. The apphicant alse complains about the length of time taken to examine his
coimingl complaint and applicunon to join the proceedings as a civil party seeking
damages, He tnvokes Article 6 pura 1 of the Convention.

3 He considers further that the farlure to assign him a lawyer to represent hum
during the judictdl investigation 4nd before the Court of Appeul consututes a violation
of Arvcle 6 paras ) and 3 (¢} of the Conventlion

THE LAW (Extract)

I. The apphicant complains about the violence to which he was subjected by police
officers while 1 their custody He invokes Article 3 of the Convention which provides
that;

"No one shall be subjected to torture or to mhuman or degrading treatment or
punishment.”

The respondent Government raise an objection on the ground that cthe applicant
has not exhausted domestic remedies, since the crinnal ivestigation i still being dealt
with by the Versailles invesngaung judge

The applicant considers that he has no meuns of expediting the procedure and
complains that no progress hay been made with his case since it wus transferred to
Versalles, <espite the fact that it is based on substantial evidence supporting his
allegation

The Commisson recatis hat the only remedies which Arucle 26 of the
Convention requires to be exhausted are those 1hat relate 1o the breaches alleged and
at the sume hme are available and sutficient. An upplicant does not have to exhanst
remedies which, although theorctically effective, in reality offer no chance of redress
of the alleged violations 1t is futther established that it falls 1o the State invoking the
exhaustion of remedies rule to prove that the existence of such remedies 1s sufficlently
certain not only i theory but also y practice, failing which they will luck the requisite
accessibihity and cffectiveness (Eur Court HR. de Jong, Baljet and Van den Brink
judgment of 22 May 1984, Senes A no. 77, p 19, para. 39, Akdivar and Others
v, Turkey of 16 September 1996, Reports 1996, to be published).

The applicant can estatish that the facts of the case or certain special
circumstances absolve him from the obligation to exhaust domestic remedies. One of
the relevant fuctors may be counstituted by the national authorities remaining totally
passive 1n the face of setious allegations of nusconduct or infliction of harm by State
agents, for example where they have failled to vndertake investipations or offer
assistance {Eur Court HR, the above-mentioned Akdivar und Others v Turkey
Judgment} or whete the tme taken to exhaust a remedy leads to the observation that
W 1S not effecuve (see, wirer ahic, Nos, 15530/89 and 15531/89, Mitp and Mufwoglu
v Turkey, Dec 101091, DR 72, p [6Y),
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The Commission must theretore apply the rule while having due regard to the
coutext (Eur Court HR, Van Oosterwick v Belgium judgment of 6 November 1980,
Senes A no 40, p 18, para 35 the above mentioned Akdivar and Others v Turkey
Judgment), as Article 26 has to be applied with some degree of Hexibwlity and without
excessive formalism (Eur Court HR, Cardot v France judgment of 19 March 1991,
Series Ano 20, p 18 para 34)

In the wnstant case, the Commission notes that a number of measures were
carried out whule the proceedings were under the jurisdiction of Bobigny 1ibunal de
grande instance However, the Commission notes that since 27 Apnil 1994, the date on
which the investigating judge attached to that court was removed from the case and it
was transferred to Versatlles #ibunal de grande instunce, the proceedings have not
progressed It notes, in patticular that five years after the events no one has been
charged, despite the fact that the police officers accused by the applicant have been
wdenufied

Having regard to the seriousness of the applicant’s allegations and the length of
time which has elapsed since the events took place, the Comnussion considers that the
authornities have not taken all pesitive measures required 1n the circumstances to bring
the mvestigation to a rapid conglusion

Conseguently the Government’s argument that the applicant has faled to
exhaust domestic remedies ¢ ot be allowed It follows that the applicant has satisfied
the exhaustion of domestic remedies requirement, 1 accord nice with Article 26 of the
Convention

Having examuned the parues’ submisstons, the Commussion considers that this
complaint raises questions of fuct and law which cannot be resolved at this stage of the
exammation of the case, but require an exammation of the merits It cannot therefore
be declared manifestly 11t founded pursuant to Article 27 para 2 of the Convenuon No
other ground for declaring 1t madmissible has been established

2 The applicant ilso complans gboul the length of time taken W exanune his
complaint and request 1o jown the proceedings as a civil party seeking damages He
mvokes Article 6 para | of the Convention, which provides that

In the detetmination ot any crinunal charge against lum, everyone 1s entitled
to & fair  hearing withun a reasonable ume by [an]  trebunal

The Government consider as a preliminary point, that the proceedings about
which the applicant complmns po back only to 15 March 1993 the date on which he
filed a criminal complaint and 1equest to join the proceedings as o civil party seeking
damages

Ir the first place the Government ratse the abjection that the applicant has tailed
ta exhaust domestic remedies They consider that from 15 March 1994, the applicant
could have requested the mvestigating judge to commut the case for trial and that
should the judge have refused the applicant could have applicd to the Indictments
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Division, pursuant to the provistons of secton 175 1 of the Code of Crimunal
Procedure The Government go on to poiwnt out that the apphcant could also have
requested any mvestgative measute which he deemed appropriate in accordance with
the provisions of sections 81 and 82 1 of the Code ot Crimunal Procedure

The Government subnut 1 the alternative, that the complexity of the case
Justifies the length of the proceedings They consider, moreover, that the investigation
in Bobigny was conducted uninterruptedly until 1 March 1994 and that, thereafter, the
case was transferred to another court in the interests of the proper admiustration ot
Justice, as the police officers in question regularly worked with Bobigny public
prosecutor’s office

The applicant notes that he expressly lodged a crimimal complaint on 1 Decem
ber 1592, the date of his imerview with the General Inspectorate of the Nauonal Police
He notes that thus remedy 15 available uwnder French law He specihes that he
subsequently fled a criminal complant with a request to join the proceedings as a civil
party 10 order to ensure that the preceedings would progress He notes, moieover, that
he was ultmately vindicated by Bobigny public prosecutor’s otfice which began an
mvestigation mnto the allegations

As regards the possibility ot requesting the mvestigatig pudge to commut the
case for wial, the apphcant notes that, 1n his case this would have obliged the judge
to discontinue the proceedings, since no one has yet been charged The case cannot
therefore be commutted for trial

As regards the complexity of the case and its transfer to another court, the
applicant notes that the Bobigny mvestigating judge was not removed from the case
unitl more than two and 4 half years after the investigation had started and that, to date,
no one has been charged

Having regard to it~ decision to reject the objecuon raised by the Government
regarding the complamnt under Article 3 of the Conventton, the Commussion considers
that the objection raised regarding Article 6 para 1 must also be rejected 1t follows
that the applicant has comphed with the exhaustion of domestic remedies rule, 1n
accordance with Article 26 of the Convention

Having examined the paties” submussions, the Commission considers that this
complaint rases questions of fuct and law which cannot be resolved at this stage of the
examination of the case, but reguire an exanuindtion on the mernits It cannot therefore
be declared mamfestly ill founded pursuant to Artcle 27 pura 2 of the Convention
No other ground for declaring 1t nadmisstble has been established

3 The applicant considers further that the failure o asaign lum 4 lawyer 1o

represent lim during the judicial invesngation and before the Court of Appeal
constitutes a vielation of Article 6 paras | and 3 (c) of the Convention
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Article 6 para 3 (¢) provides that
Everyone charged with a criminal offence has the following munmum rights

<) to defend himselt mn person or through legal assistance of his own
choosing or i he has not sufficient means to pay for legal aswistance,  be
given 1 free when the interests of justice so require

The Government raise an objection on the ground that the applicant has failed
to exhaust domestic remedies They submut that the applicant did not submirt this
complauit to the Court of Cassation either through his officially assigned lawyer or his
own wrtten pleadings which he has not proved were sent to the Court of Cassation

In the alternative, the Government subnut that the applicant was represented by
lawyers right from the investigation stage and that these lawyers were duly authorised
to commumcate freely with lum and were summoned by the investgaung judge The
Government note that the applicant thus had the assistance of an officlally assigned
lawyer and of three other lawyers contacted and hired by the apphcant himself The
Government go on to point out that two of them were present at the hearing betare the
Criminal Court

As regards the proceedings before the Court of Appeal the Government consider
that the applicant v eatirely 1esponsible for hus lack of legal representation <ince,
having informed the President of the Court that he would be appearing alone at that
hearing he expressly indicated at the hearmng that he did not want legal assistance as
can be seen from the judgment of the Court of Appeal The Government note that the
applicant was nonetheless given a fuir opportumity to address the court

The applicant notes st of all that, contrary to the Gevernment’s contention, the
Court of Cassation expressly acknowledged receipt of his written pleadings 1 a letier
of 13 December 1993 Tn that lettes, the semor registrar told him that his pleadings had
reached the court repustry on 29 November 1993 and that they had been attached to the
case-file He conwders that he has theiefore complied with the exhaustion of domestic
remedies rule

The applicant points out fuither that the lawyer assigned to represent lim during
the nvestigation was always absent and never appeared He explans that it was only
after selling property he owned in the Netherlands that he was able to struct other
lawyers

As regards the proceedings betore the Court of Appeal the applicant considers
that his letter to the President of that court contained an implicit request for 4 lawyer
to be assgned He considers that 1t s difficult to know 1 what conditigns the hening
was held and that n any event, he complatned of the lack of representation 1n his
appeadl on pomts of law
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The Commission notes at the cutset that 1t 1 clear from a letter of 13 December
1993, <igned by the Semor Registrar of the Crimmal Division of the Court of
Cassation, that the apphcant’™s own wiitten pleadings were received and attached to his
hle on 29 November 1993 The applicant expressly raised this complamt m those
pleadings Consequently, the 1espondent Government’s objection cannot be allowed

On the ments, the Commission recalls that fairness 15 assessed on the basis of
an examination of the proceedings av a whole and not one 1solated aspect This
principle applies both to the specihc guarantees under paragraph 3 and the concept of
a fair trial contained in Article 6 para | of the Convention

In this case, the Commuission notes that during the investigation the apphicant had
the benefit of a lawyer assigned by the Premident of the Bar Council and that, 1 view
of the neghgence of that lawyer tor which the lawyer alone 15 responsible and not the
Judicial authonties (see Ewm Court HR, Kamuwsinskt v Austrig judgment of 19 Decem
ber 1989, Senies A no 168, p 33, pua 63) he hired three other lawyers of his own
choosing Two of them then iepiesented him at the hearing before Bobigny Crimunal
Court

Ax regards the proceedings befoie Paris Coutt of Appeal the Commission notes
that the applicant did not apply for an offictally assigned lawyer 1t notes moreover,
that there 15 pothing in the letter to the Piesident of the Court of Appeal to 1ndicate that
the apphicant imphicitly requested the appointment of a lawyer, espectally as the
judgment of the Cout of Appedl shows clearly that he expressly declined the assistance
of a lawyer at the beginmng ot the heaiing The Commission notes additionally that the
applicant subsequently had no ditticulty in obtanng, at his request, legal aid for his
appeal to the Court of Cassaton

Having regard 1o the foregoing, the Commission considers that the proceedings
as a whole, were far

It tollows that this complaint must be rejected as being manitestly 1il-founded,
pursuant to the provisions of Atticle 27 para 2 of the Convention
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