APPLICATION N° 28236/95

Fermin BOCOS RODRIGUEZ v/SPAIN

DECISION of 12 Apnl 1996 on the admussibility of the application

Article 6, paragraph 2 of the Convention States may establish presumptions of fact
or of law on condiion that they remain within reasonable humts which take nto
account the importance of what is at stake and maintain the rights of the defence
Need to balance the various interests at hand informing the public and upholding the
presumption of innocence

In this case, the conviction of a journalist, who was the acting editor of a magazine
while the editor was away, for imputing a crime to persons named in unsigned articles,
did not infringe the principle of the presumption of innocence, as the journalist n
guestion was able (o defend humself and the presumption of "habiluy” was not
wrrebuttable

Article 10, paragraph 1 of the Convention The conviction of a journalist, who was
the acting editor of a magaznine while the editor was away, for imputing a crime to
persons named in unsigned arucles constitutes an tnterference with the exercise of the
right to umpart information

Article 10, paragraph 2 of the Convention Conviction of a journalist, who was the
acting editor of a magazine while the editor was away, for imputing a crime 1o persons
named 1n unsigned articles

Interference prescribed by law and considered n this case to be necessary in a
democratic society 1n the Interests of protecting the reputation and rights of others
Margin of appreciation of the national authoruies Need to balance the various
inferests at hand informing the public and upholding the presumption of mnocence
Examination of the balance to be struck between the protection of freedom to impart
tnformation and the right to honour
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Article 26 of the Convention

a} To exhaust domestic remedies the person concerned must have raised before the
national authorities, at least in substance, the complaint he puts before the
Commussion

b} An applicant who complains about the unfamirness and evcessive length of
proceedings before a Spanish court must lodge an amparo appeal

THE FACTS

The applicant 15 a Spanish national and lives in Madnd He 1s a journalist and
the deputy editor on the weekly magazine "Intervid™ He was represented before the
Comnussion by Mr Jesus Santaella Lopez, a lawyer pracusing in Madnd

A Parucular vircumstances of the case

The facts of the case, as submutted by the applicant, may be summansed as
follows

Between 6 and 12 July 1983, " Intervid” published two articles, ints 373rd and
375th assues, on the "U murder , which had been commuited dunng the mght of
1 August 1981 The arucles named possible partucipants in the cnme, quoting the
vicums' butler and other judicial or police sources

On 18 July 1983, M5 ,ME and J 1 mstituied cnmunal proceedings against the
apphicant, the editor and executive editor of the magazine for injunous imputation and
cnimanal defamation In a decision of 27 December 1991, the Crimunal Coun acquitted
the applicant on the grounds that the offence had not been made out and the authors
of the offending articles had not been 1dentfied

MS,ME and I H appealed In a judgment of 23 September 1992, Barcelona
Audiencia Provincial allowed M E s appeal, 1n part, and sentenced the applicant, under
secuon 15 of the Crimunal Code, to six months and one day’s wmpnsonment for
enmundl defamation The Audiencta Provincial specified that the applicant, who was

the deputy edutor of the magazine in question edited the magazine in Madnd while the
editor was on holiday

142



On 29 October 1992, the applicant lodged an amparo appeal with the Constiu-
tional Court, relying on the nght to freedom of expression and the principle that onty
a statate can define offences and lay down penalties (Artcles 20, para 1 (d) and 25 of
the Constitution) and arguming that the information publhished was true and fell within
the pubhic domam and the pubhc imterest

His appeal was dismussed 1n a judgment of 30 January 1995 As regards the
alleged wnfningement of his nght to freedom of expression, the Constitutional Court first
examined the lower courts’ assessment of the nghts in question, that 1s, the night to
freedom to 1mpart information and the nght to honour It held that, although the nght
1o freedem of mformation 18 normally deemed to prevail over the nght to honour on
the ground that the am of the former 1s to enhghten the public about matters
concerming the public mnterest, injuring an indavidual’s honour 15 not jusufiable unless
the information published 15 true and falls within the public domamn and the public
interest Even though the articles n question were ntended to unpart information of
public interest, the Constitutional Court found that the actual manner i which the
mformanon had been handled was such as to mmyure the respondent’s honour

As regards the article published 1n 1ssve no 375 of the magazine, the court held
that, 1n this case, the article had quoted statements by the U s” butler implicating M E
mn the cnme, and that, given that these statements had actually been made, "Intervid
bore no responsimbty for checking their authenticity, 45 such responsibility lay enurely
with the person making the statements

However, as regards the article published 1n 1ssue no 373, the Ceonstitutional
Court found that, given the nature of the utle on the cover page and that of the article,
the magazine had not confined 1tself to quoting third parties, but had given 1ts own
embroidered version of the U s* murder and had expressly stated that ceriam individuals
were mvolved The Constitutional Court also stressed that the applicant had not only
failed to cite the alleged source of the published informauon, but had also fallen short
of professional standards by failing to check the authenucity of the information 1
question and, i parucular, whether or not M E was being prosecuted, which resulted
m serous 1jury to the honour of the persens named in the article It concluded that
the information 1n question was inaccurate and noted that nothing had emerged from
esther the police or the judicial investigahon to amplicate M E 1 the enime and that any
such mmplicatton was probably pure invention on the part of the journalists

As regards the alleged infringement of the pnnciple that only a statute can define
offences and lay down penalties, the Consututional Court noted the applicant’™s
submission that he was not the "deputy editor” of the publication 1 question, but

assistant to the editor” and that section 15 of the Cniminal Code had therefore been
applied by analogy The Constitutional Court held, however, that as the authors of the
articles had not been dentified, cniminal hability was imputable to the person who had
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assumed the editor’s duties while the latter was on holiday, 1e the applicant The
above-mentioned provision of the Criminal Code had not been applied by analogy
this case but, on the contrary, on the basis of a very literal construction of the relevant
section. The court found further that as the applicant had acted intentionally or, at the
very least, neghgently, he was deemed crimunally liable for the offence in question

B. Relevant domestic law
(Ongmal)
Cddigo penal, articulo 15

«( ..) solamente se reputardn autores de las infracciones mencionadas en el
articulo 13 los que realmente lo hayan sido del texto {.. ) publicado o difundido
S1 aquellos no fueren conocidos (.. ), se reputardn autores los directores de la
publicacién { J)»

(Translation)

Crimmnal Code, section 15
", only the actual authors of the words . . published or disseminated shall be
deemed to have commutted an offence under secuon 13 (1), Where the actual
authors have not been 1dentified ..., the persons responsible for the publication
shall be deemed to have committed such offence

COMPLAINTS

i The applicant complans that he did not have a fair trial within a reasonable
time, contrary to Article 6 para 1 of the Convention.

2 The applicant also complains of a breach of the presumpuon of innocence. He
considers that it was never proven that he was involved 1n the offence and that he was
convicted on the basis of an application by analogy - which is prohibited 1n the domain
of criminal law - of section 15 of the Criminal Code He invokes Articles 6 para. 2
and 7 of the Cenvention.

3 The applicant argues lastly that the Spanish courts” decisions infringed his rght
to freedom of expression n so far as the courts incorrecily evaluated the conflictling
consututional nights and convicted him on the grounds that he had failed to check the
authenticity of the information published, despite the fact that, as the proceedings were
pending before the counts, he could not have done so  He invokes Article 10 of the
Convention

(1) Major and mnor offences cornmutted by means of pont, .. or any other mechamcal means of reproduction,
broadcasting or other method which has facihiated publicauon. Only the authors shall be cimunaily hable
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THE LAW

1 The applicant complains that he did net have a far tnal within a reasonable
time, contrary to Arhicle 6 para 1 of the Convenuon, the relevant part of which reads
as follows

i In the determination of  any cnimunal charge against him, everyone 18
entitled to a farr heanng within a reasonable ttme by a  tribunal

The Compussion notes, however, that the applicant’s amparo appeal to the
Constitutional Court ontitted to raise expressly, or even 1 substance, the complant
which he now rases before the Commussion The apphcant has not therefore vahdly
exhausted domesuc remedies This part of the application must therefore be rejected in
accordance with Articles 26 and 27 para 3 of the Convention

2 The applicant complains further of a breach of the presumption of innocence and
considers that he was convicted on the basis of an application by analogy which
prolibited 1n the domain of ciminal law  of secthon 15 of the Criminal Code He
invokes Articles 6 para 2 and 7 of the Convention, the relevant parts of which are
worded as follows

Article 6 para 2

Everyone charged with a cnnmnal offence shall be presumed mnocent until
proved gutlty according to law

Article 7

1 No one shall be held gulty of any cnimunal offence on account of any act
or onmusston which did not constitute a cnminal offence under pavonal or
mternational law at the tme when 1t was commtted

2 This Article shall not prejudice the trial and pumishment of any person for
any act or ormssion which, at the tme when 1t was commutted, was crimnal
according to the general principles of law recognised by civilised nations

The Comnussion notes the Constitutional Court’s ruling that as the authors of
the articles had not been 1dentified 1n tins case, cririnal habihity was 1mputable to the
person who had assumed the editor’s duties while the latter was on holiday, 1e the
applicant The Constitutional Court also held that the provision of the Crimunal Code
under which the applicant had been convicted was not applied by analogy, but, on the
contrary, on the basis of a very hteral construction of the section

145



The Commussion recalls that presumpuons of fact or of law do in any case
operate 1n every legal system, clearly, the Convention does not prohibit such
presumptions in ponciple. It does, however, require the Contracting States to remain
within certain limuts in this respect as regards ciminal law, Article 6 para, 2 of the
Convention does not regard presumptions of fact or of law provided for in the criminal
law with indifference. It requires States to confine themn within reasonable limits which
take into account the imporance of what 15 at stake and maintain the rights of the
defence (see Eur Court H.R., Salabiaku judgment of 7 October 1988, Series A no 141,
p 16, para 28).

The Commussion notes i this regard that, on the facts, Barcelona Audiencia
Provincial found that the apphcant, who was deputy editor of the magazine in question,
edited the magazme i Madnd while the editor was on hofiday. It notes that the
applicant was able to defend himself and that the presumption that he, as acting editor,
was "liable” was not irrebuttable, The Commission notes on this pomt that both the
Cnminal Court and the Audiencia Provincial gave judgment in fully reasoned decisions
after hearing evidence from the applicant and that they duly weighed in the balance the
evidence in their possession, assessed that evidence with care and convicted the
applicant on the basis of that evidence, given that he had acted at the very least
negligently in authonising publication of the offending matenal without first checking
1ts authenticity.

Having regard to the foregeing, the Comrussion does not find any mfnngement
of the rights guaranteed by the relevant provisions of the Convention [t follows that
this part of the application is manifestly ill-founded and must be rejected 1n accordance
with Article 27 para. 2 of the Convention.

3 The applicant argues finally that the Spanish counts’ decistons infninged his right
to freedom of expression, contrary to Article 10 of the Convention, which provides that.

"1.  Everyone has the nght to freedom of expression This right shall include
freedom to hold opiions and to receive and impart information and ideas
without tnterference by public authonty and regardless of frontiers ...

2 The exercise of these freedoms, since 1t carries with 1t dutes and
responsiihties, may be subject to such formaliues, conditions, restrictions or
penalties as are prescribed by law and are necessary 1o a democratic society for
the protection of the reputation or rights of others, for preventing the disclosure
of information received in confidence, or for mamtaming the authority and
impartiality of the judiciary "
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The Commission considers first of all that there was in this case an mterference
by the public authorities with the applicant’s right to freedom to impart information
within the meaning of Article 10 of the Convention

The question arises whether that interference is justifiable under paragraph 2 of
that provision. The Commission will therefore examune whether the interference was
prescribed by law, pursued a legitimate aim and was necessary in a democratic society.

No difficulties anse here m respect of the first two conditions, in so far as this
kand of interference is provided for by the combined provisions of Articles 18 para 1
and 20 para 1 (d} of the Constritution and the case-law of the Constitutional Court and
was aimed at protecting the reputation of others.

As regards whether the measure was necessary 1 a democratic society, the
Comumission recalls that the protective machinery established by the Convention 1s
subsidiary to the national systems for the protection of human rights (Eur Court HR ,
the Case "relating to certamn aspects of the laws on the use of languages in education
mn Belgium" of 23 July 1968, Series A no & p. 35, para 10), and emphasises that
Article 10 para 2 of the Convention leaves 10 the Contracung States a margin of
appreciation; this margin is given both to the domestic legislator and to the bodies,
Jjudictal amongst others, that are called upon to interpret and apply the laws in force
(Eur. Court H.R., Engel and Others judgment of 8 June 1976, Senes A no 22 pp 41-
42, para. 100)

It 15 not the Commission’s task to take the place of the competent national
courts, but rather to review under Article 10 of the Convention the decisions given by
those courts 1n the exercise of their power of appreciation,

The Commission considers, however, that account must be taken of the specific
circurnstances of the case and a balance struck between the interests involved, namely
the legitimate interest of the public and of the press in being informed and the interest
of the person suspected of committing an offence (cf , inter alia, No 10857/84, Dec.
710.85, DR 44 p. 245}

The Commussion notes here the Constitutional Court’s ruling, in which it
referred to 1ts case-law, that an assessment of the freedom of information - at least
where an individual's honour is at stake - should draw a distinction between what are
facts and what are comments on the ¢conduct of the individuals concerned, and that
staternents liable to injure another’s honour should be proscribed unless necessary to
mform the public

The Conunission observes that the Constitutional Court, in examining the
amparo appeal, first considered whether the lower courts had correctly assessed the
rights in question, namely the right to freedom: to impart information and the right to
honour, It held that although the right to freedom to impart information had to be
recognised as prevailing over the right to honour, given the former’s amm of informing
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the public about matters concerning the public interest, injuring an individual’s hongur
was not justifiable unless the information published was true and fell within the public
domain and the public interest.

The Commission notes that, on the facts, given the seriousness of the crume in
question, there was a clear public interest in the information being published

As regards the authenticity of the information published and, in particular, the
article pubhished in issue ro. 375 of the magazine, the Commisston notes the
Constitutional Court’s finding that the applicant could not be held liable for the
information contained in that article. However, as regards the article published 1n issue
no 373, the Commission notes the Constitutional Court’s finding that the magazine had
grven its own version of the facis and had expressly stated that centain individuals were
involved. The Consututional Court stressed that the applicant had fallen short of
professional standards by failing 1o check the authenticity of the information and that
implicating ML.E. in the crime had resulted in serious mpury to the latter’s honour. The
court went on to note the lack of reference to the alleged judicial and police sources
of the information published and concluded that the applicant could not rely on the
night to freedom to impart information to justify injuring an individual’s honour

The Commission considers, 1n the hight of the critena laid down by the relevant
case-law of the Convention organs, that the Spanish courts assessed the rights in
question, that is, the night of freedom to impart information and the protection of the
reputation of others, on the basis of fully reasoned decisions.

The Commussion notes, in particular, that the Constiutionul Court, n 1ts
Judgment of 30 January 1995, took care to examine m detail the critena to be taken
into account 1n assessing the nights in question fairly and that it attached parucular
importance to the fact that the applicant, who, at the matenal time, was acting editor
of the magazine in question, had failed to check the authenticity of the information and
had authonsed publication thereof without first ascertaimng its source and without
M.E.’s involvement in the crime being clear from the judicial or police investigation.

In the hight of these considerations, the Commussion concludes that, on the facts,
a fair balance was struck between the various interests at stake and that the apphcant’s

conviction is therefore justified as having been necessary 1n a democratic society for
the protection of the nghts of others

It follows that this part of the application is also mamfestly 1ll founded and must
be rejected in accordance with Article 27 para 2 of the Convention

Far these reasons, the Commission, unammously,

DECLARES THE APPLICATION INADMISSIBLE
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