APPLICATION N° 26561/95

Hocine REBAI and others v/FRANCE

DECISION of 25 February 1997 on the admissibility of the application

Article 2, paragraph 1 of the Convention

aj

b)

The furst sentence of this provision imposes a positive obligution on Contracting
Parties The obligation to piotect the neht to life s not himited for States to
refrtavung fiom taking life wtenttonaliv but implies the dutv to take appropriate
steps to sdfeguard life, withour requuing the prevention of every possibiity of
viglence

No breach of positiv e obhigations in this case, having patticular 1egard to the fact
that it cannot be asvumed that the applicants’ son and birother s cell mate, despite
his surerdal tendencies was dangerous to others or that the piison authoiites farled
to tuke the necessarv steps to protect the Ihes of his cell-mates who died 1 a fire
deliberately started i then cell

The obligation to protect the vight to Iife includes a procedural aspect The lack
of any effective procedine for an imvestigation into the cauve of a victint'y death in
unclear cocumstances may lanse an ssue under this proviston

In this case, no objective wndications to suggest that the events complained of were
not satfactordy examined oi that the State failed to et in place a mechanim for
establishing the covil o cruminul abiluy of the peipetiatar s of the fiue which cost
the applicants’ 1elatne iy life

Article 6, paragraph 1 of the Convention

a)
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The concepr of covrd nghes and obligations is not to be tnterpreted solely by
reference to the respondent Stute’s domestic law This pravision applies whete the



outcome of the proceedings 1y decisne for prvate nghts and obligations,
irrespectine of the parties’ statuy be i public o0 provate and of the natuwe of the
legrslation which woverns the manna i which the dispute 5 to be deternmined

b) This provision 1y applicable to proceedunys for compensation before the admunstra
tive courts brought by the applicanty following the death of theu son and brother

¢} The right of access to a court secured by this proviston may be subgect to
himitations tn the form of 1equlation by the Stute, however such hinmtanony must
pursue a legitimate am and must not restrict o1 reduce access i such a way that
the very essence of the night 1y impaned

d} This provision does not 1equiie that @ decision whereby an uppeal tiibunal basing
uself on a specific legul provision, rejects an appeal as having no chance of
suceess, be accompanied by doraled reavom

Article 25 of the Convention Close relarnes of a deceased prisoner considered to
be wictims of an alleged vielution of Artcle 2 of the Convention

THE FACTS

A Purticular circunstances of the case

The applicants who are French nationals, are members of the same fanuly The
parents were born i 1930 and 1941 respecuvely and therr mine children were born
between 1961 and 1982 They live m the Lscarene They were represented before the
Commussion by Mr Alan Chemama, a lawyer pracusing in Nice

The facts, as submutted by the parties, may be summarised as follows

Ahmed Rebai, the son and biother of the applicants, was serving 4 one-year
prison sentence mn Nice Pison At 930 pm on 29 June 1983 the prison warders
noticed that a fire had staited n the cell occupied by Ahmed Rebai, 0D and K M

The staff unfoched the cell and removed the three mattresses and prisoners’
clothes which were blocking the enttance They managed to biing the fire under control
and to evacuate the accupants, who were unconscious The latter were taken to hospital
After regaimimg consclousness Ahmed and KM stated that O D had started the hre
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On 30 June 1983 the Governor of Nice Prison subnutted the following report to
the Regional Dhrector of Marseitles Piison Service

[t was about 9 20 pm when 1 was mformed of this incident by Mr C | the
head prison guard and chict mght warder T went to the cell immediately, Mr C
had already alerted the titemen and called for an ambulance Both arrived at the
prison shortly afterward< 1 have not been able 10 ascertam the motive for thiy
act but R and M told me that O started the fire 1 have been unable to
continue guestionmg them owing to their critical condition It 15 possable that O
was the one who started the fire, as he was constantly protesting at his
mmprisonment, on [5 6 83 he had cut himself 1n several places and on 21 June
he had trnied to hang himeelf

It was while he was domg his rounds of A block that Mr H heard one of the
priseners 1 cell 82 knocking on his cell door, the prisener told him that the
mmates of cell 84 had ashed im to knock, but without saying why When
Mr H looked through the peep hole of cell 84, he saw flames between the door
and the mattresses whach had been positioned against it The warder rang the
alarm bell to get help quickly

Messrs C and L whe wete 1egistening the new annivals rushed to the cells On
openng the cell door two tire exunguishers, which had alieady been prepared
by Mr H, were needed to put out the fire and remove the three mittresses and
varous personal etteces which had been pushed against the duor They could not
see the prisoners, however, dug to the thick simoke which had spread m the cell
Despute the ditticulties and the 13k of suffocaton Messes . H . H L and F
went into the eell 1o rescue the prisoners, who were alieads unconsclous Shortly
atter they had been biought out onto the balcony, they all three started lo come
round They were alieady conscious when help armived

On 13 August 1983 Ahmed Rebuat died from the burns he had sustamed in the
fire His two cell mates abso died trom the after cffects of the hre

On 7 September 1983 the applicants filed a cniminal complaint with the Nice
senior mvestigating pudge against peasons unknown They also requested ledave to join
the proceedings as a civil purty

On 16 March 1984 an investigation was commenced 1n respect of charges of
manslaughter and failuie to assist a person 1o danger

On 23 May 1984 the senior investigating judge 1ssued mstructions for evidence
to be taken an commission

Followmg the svestigating Judge's mstiuctions dated (2 June (984, an

nvestigation was cartted out by o detective mspector of Marseille Regtonal Crumuinal
Investigation Depaitment (SR P )
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The ispector took evidence from, among others, C | the chief warder at Nice
Prison, who made the tollowing statement on 4 January 1985

Wihile [ was registeting the new arnivals, 1 received o call at 9 20 pm  trom
Mr H antorming me that o hire had started i cell ¥4 Wiule on his rounds, he
had loaked through the peep hole and seen tHames between the cell door and a
mattress positioned against the door

Mr L, a warder, and myself rushed to the cells We opened the door and used
extinguishers to put ocut the fire The entrance cell was blocked by three
mattresses, sheets and clothes The smoke was very thick and we could not see
the occupdnts Assisted by all available staff, we went mto the cell to rescue the
three prisoners, who were unconscious

At 935 pm 1 called the tnemen and alerted the police

The tiremen arnived at 945 pm They gave the prisoners first aid and left the
prison at 1035 pm

When we braught the thiee men out of the cell, Rebar Ahmed appeated to be
the least mjured He said that O was the one who had started the hre and that
he had not nouced anything because he was asleep

As | have said, when we atiived at the cell we found three muattresses in front
of the cell door (thete aie only three beds in the cell}, sheets and numerous
articles of clatliing [ do not understand how O could have started the fire
without his cell-mates’ agieement ™

In his summary report of I8 January 1985, the chief mspevtor of Marseille
SRPI wated that

"At approximately 920 pm on 29 June 1983, one of the Nice Prison warders
noticed that a tue had started n cell 84 on the second floor of 4 block

The prison warders, who were first on the scene, then the officers of Nice C1 D
detachment, noted that the mattresses and personal effects which had been
posiioned against the cefl door hud been set on hre

As help was given very quickly and efficiently, it was possible to bring the three
men out of then cell, the tuemen arrived at the scene, adrunistered first aed and

attended to the buint prsonets, who were taken to hospital

The mquiry at Nice Piison confumed that the prisoners had sturted the fire
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After regmining consciousncss, Rebat and M stated that O had acted alone

It s dudticull, however, to behieve that O could have acted alone as the three
mattresses and personal etfects were positioned against the door

The prisoners were removed from their cell promptly despite the fact that
conditions had been made ditticult by the thick smoke, simularly, the emergency
services armived no more than half an hour after the fire had been discovered

In conclusion there can be no doubt that the fire was started deliberately 1 1s
unlikely that O acted along, but 1t has been impossible o ascertan the motive
tor thus act as the prisoners have died

The emergency services gave assistance faultlessly and efficiently

On 13 February 1985 the investigating judge 1ssued further instructions to Nice
SRPJ, as follows Please continue the mvestigation and carry ot the verifications
requested 1n the lewter of 12 January 1985 from the lawyer representing the parties
seeking damages Please carry out all necessary hedrnings confrontations, searches,
serzures and other appropriaie wyguiries

On 29 March 1985 evidence was heard from S, the head custody officer at Nice
Prison

On 11 Apnl 1980 1he Nice mvestigating judge made an order discontmuimg the
proceedings

On 29 April 1980 the applicants appealed agatast that decision

On 7 November 1986 the upplicants withdrew theur appeal and hled a claim with
the Muaister of Justice for compensation for the loss sustamed tollowing the death of
thetr son and brother

On 21 April 1987 the apphcants todged an application with Nice Admimstrative
Court for judicial review of the impheit rejection of their clam by the Mimister of
Justice They also requested the court to hnd the State hable for their oss consequent
upon the death of their son and brother and to order 1t to pay them compensation

In 4 judgment of 24 September 1992, Nice Admimistrative Court found the State
fully hable as follows

Wheregds the 1nvestigation shows that the prisoner who started the ire O D,

who had been convicted of armed assault, had dehberately inpured himself on
15 Jupe 1983 and attempted to hang himself on 21 June 1983 1¢ 14 and 8 days
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before the tncident occurred, whereas these circumstances did not, however,
induce the authorities to take special measuares to avert the consequences of the
possible danger pased by O D to lnmself or to his cell mates,

Whereas, given the knowledge 1t had of O D’y character, the Prison Service,
which 1s responsible for prisoners’ safety, commitied an act of grovs neghgence
in fahing 10 1ake appropriate measures with regard 1o that privoner, whereas such
gross neghgence gives nise to hability on the part of the State for the death of
one of the inmates

Whereas there 1s nothung on the file to indicate that Mr Rebar helped start the
fire. whereas the State is therefore fully liable for the loss sustained by the
deceased’s parents, brothers and sisters ™

The court awarded the deceased’s parents 80,000 French francs (FRF) under the
head of non-pecunidry damages, and FRF 20,000 to each of his brothers and sisters

The Mimister ot Justice appealed on 27 October 1992

In a judgment ot 28 June 1993, L yons Admimistranive Court of Appeal set aside
the judgment of the lower court on the ground that the 1nvestigation had clearly shown
that the presumed perpetrator of the fire could not, despite his earlier swicidal
behaviour, be consuderad as dungerous to others or someone who should be placed in
an 1solated cefl The cowrt 1elieved the State of all habihty Ie held that the Prison
Service had noet committed any act of gross neghgence m putting O D 1n the same cell
as Mr Rebai or in failing to prolbie smoking in the cells Nerther could any neghgence
be attribuled to the emergency services, which were momhised as soon as help was
called for

In a judgment of 7 October 1994, the Conseil d Etat, having heard subrmssions
from the applicant’s lawyer and from the Government Commissioner, decided not to
allow the applicants leave to appeal, for lack of substantial grounds

"Whereas, in requesting the judgment to be set aside, Mr and Mrs Rebar argue
that the coutt had fuiled to address their submrssion that the rules of strict
Trabdity applied m this case, that the court musdirected 1tself in law i making
State hability conditional on an sct of gross negligence by the State, that, in
faling to confiscate fue making facilities from a prisoner exhibiting swieidal
tendencies, 10 tuling ta prohibit smoking in the cells and m providing prisoners
with mflammable mattiesses the Prison Service, contrary to the court’s ruling,
was gutlty of neghgence that the Prison Service was guilty of gross neghgence
i putting Mr Rebatan a cell wath a4 prisoner whose suiciddl tendencies put his
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cell-mates at risk, that the admistrative courts should, 10 these circumstances,

apply the rules of stict liability, whereas not one of these grounds 1s substan-
teal "

B Relevant domestic fuw
Section 11 of the Law of 31 December 1987

'Leave must first be sought 1 order to hle an appeal on pomts of law with the
Conserl & Erat The court shall refuse leave 1f the appeal 15 madmissible or 15
not based on any substantial ground "

Article 28 | of the Decree of 30 July 1963, as amended by the Decree of
2 September 1988

“The Board of Adnussion of Appedls on points of law 1 composed of a
President, a substitute President and judges chosen from the senior members of
the Consedl d' Etat wn ondinary service, junior members of the Comsed! & Etat are
assigned to the Beard as reportng judges '

COMPLAINTS (Extract)

1 The applicants allege a violation of the night to lite as et forth 1in Arucle 2 of
the Convention They consider that the Prison Service failed to protect this right and
should have taken preventive measures i view of the behaviour of a4 dangerous
prisoner

2 The applicants submut that the Comer! o Erat’s fallure to state grounds for its
decision refusing them leave to appeal constitutes a violation of thewr nght to 4 fair tnal
within the mcaning of Article 6 pata | of the Convention

FHE LAW (Extract)

1 The apphicants complatn first of all of a violaton of the nght to hfe as
guaranteed by Article 2 of the Cenvention They consider that the Prison Service failed
to protect this night and should have taken preventive measures i view of the
behaviour of a dangerous piisener

This provision pravides
“1 Everyone’s night 1o hfe shall be protected by law No ane shall be

deprived of lus hfe intentionally save i the execution of a ~entence of a court
following bis conviction of a crime for which thes penalty 15 provided by law
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The Government point out irst of all that there 15 no proof that O D acted alone
1 starting the fire They stiess that 1t 15 difficult to see how he could have acted alone
without encountering resistance on the part of his cell mates and how he could have
propped their mattresses up against the cell door if they were asleep They subimit that
the positigning of the three mattiesses and all the prisoners’ clothes looks much more
like an attempt to draw atiention 1o themselves or 1o escape than an indsviduagl sweide

The Government submut fuither that, even supposing O D had msugated the
incident, putting him 1n that cell could not be considered to be an act of negligence or
recklessness on the part of the competent authonties in the light of theiwr duty to take
preventive measures

The Government subnut that the Prison Service has 10 balance two conflicting
requirements that of not 1solating g prisoner whose behaviour, anxious frame of mind
Or previous altempts to commut suicide warrants aking precautionary measures to
dissuade lum from a swicide attempt and, agamst that 1solating an individual whose
verbal or physical aggressiveness makes him particularly dangerous to others

The Government add that 1 this case there s nothing on the file to ndicate
that O D should have been considered as dangerous to his cell mates and that on the
contrary putting him in a cell with other priseners had thwarted his attempt to hang
himself on 21 June 1983

The Government stress that the prison rules dare adequate te protect prisoners
lives and pownt out that the consunipion of tobacco has always been regulated

As regards the emergency medical services the Government stress that the
firemen and the ambulance artived no more than half an hour after the hre had been
discovered and that m the meantime the prison warders had themselves attempted to
bring the fire under contiol and tescue the prisoners

The Government observe turther that the holding of public and mdependent
inquiries o the arcumstances of the ipplicants relative s death and of proceedings
before the three levels of the administrative courts satished the procedunal requirements
of Article 2 of the Convention as detined by the Comnussion

The Government stiess tastly that the apphicants have not v mtroducing their

application to the Commission provided any fresh evidence which was not taken nto
account by the domestic courts 1in thewr examination of the cave

The Government cond lude thit the complaint under Arucle 2 of the Convention
should be rejected
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The applicants contest the claim that the prisoners started the fire arguing that
1t has not been possible 10 reconstruct the events The applicants” explanation as to why
the mattresses were n front of the door 15 that, as the fire had started there O D s two
cell mates had woken up and had attempted to smother the flames with whatever means
they had at their disposal

The applicants submut further that the suggestion that the prisoners were tryingto
escape s purely fanciful whereas the theory that O D was attempting to commut
suicide 15 based on ins previous suicide attempts They add that O D was a danger to
himself and to others and that, although 1t might not have been necessary to 1solate
him, he should have been under close observation, a duty which could not be delegated
to the other prisoners, as the Govermiment appear to suggest

A« regards the prison rules, the applicants pomnt out that the syntheuc
composition of the foam mattresses made it easy Lo start 4 hire

As regards the mtervention of the emergency services, the applicants observe
that, as the prison warders weie mformed of the fire at approximatelv 9 20 p m, the
fire had necessanly started earlier They consider that as the ambulance and the
firemen amived at approximately 945 pm 10 pm 4 considerable period of time
elapsed between the fire starung the emergency services armving and first-ad treatment
being adminstered

Turning, laly, 1o the inquuies which were carnied out the applivants stress that
the cnnmunal mvestigation was inted to finding that there was imsufficient evidence on
winch 1o bring charges of manslaughter or fanlure 10 assast a person an danger whereas
the proceedings before the admunstrative courts had highlighted the role of nsvtigater
ot O D who was deemed to have started the fire

They concede lastly that stictly speaking, thetr applicaton to the Commission
contamns no fresh evidence but consider that they have exhibited documents whach
contradict the position taken by the French Government

The Commussion considers at the outset that, as the father mother brothers and
sisters of the deceased the applicants can claim to be victims  within the meaming of
Article 25 of the Convention {see 1ater alia, No 16734/90 Dec 2990, DR 72,
p 236)

The Commussion recalls next that its approach to the nterpretation of Article 2
must be guided by a recogmition that 1t constitutes one of the most important rights n
the Convenuion. from which no derogation 15 permissible even i umes of public
danger Article 2 reguires that the nght to life shall be  protected by law
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The Commussion bas also leld that the first sentence of Article 2 para 1
Imposes a positive obligation on Contracting Parhes It requires 4 State not only to
refrain from taking life intentionally but also to take appropuiate steps to safeguard
lite (see McCann and Others v the United Kigdom, Comm Report 4 3 94, para 187,
Eur Court HR, Series A no 324 p 78) That does not, however, mean that a posiuve
obligation to prevent esery possibihity of violence can be denved from this provision
(see No 16734/90, aforementioned)

The Commussion observes that 1n this case, it 15 dlleged that the Prison Service
15 responsible for the death of the applicants’ son and brother on account of having
placed hum n a cell with a dangerous prisoner, thdt no precdutionary medsures were
taken and, lastly, that the delay by the emergency services made 1t impassible to rescue
the prisoners

The Commission notes at the outset that, according to the documents exhibited
in the proceedings, there s still uncertunty as to the identity of the perpetrator of the
fire The vartous statements which were made duning the domestic investigatve
procecdings show that the pivonery’ three mattresses and personal effects were
positioned behind the door and tat the prison warders, afier opening the door, had 1o
remove these various objects before they could enter the cell and aswist the prisoners,
who were by then unconscious

The Commussion notes that the applicants” contention that O D started the fire
15 based exclusively on the statements of the other two prisoners who were questioned
Just dafter bewig taken out of the cell and after regaining consciousness and that this
theory conflicts with the tactal evidence on the file and particularly with the fact that
the three maltresses were piled up behind the door

In the cwreumstances, the Commission considers that responsttulity for starting
the fire has vot been clewly established 1t cannot therefore be assumed that O D,
although he was certamnly suicidal was a danger to others and that the Prison Service
faled to take the necessary steps to protect the prisoners’ hves within the meanmng of
Article 2 of the Convention

As tegards the intervention of the emergency services, the Commission has not
found anything 1n the file to show that they arnved late or that thewr delay prevented
them from attending to the iyjwed prisoners It notes, n particutar, that, according to
the vanons statements the hremen and the ambulance arrived at the scene 25 minutes
after they were called and that, in (he meantimg, the piison warders had removed the
three prisoners from their cell wheieupon they had regamed consciousness

The Commission recalls lastly that the necessity of ensurning the effective
protection of the nights guaranteed under the Convention, which takes on added
mmportance 1n the context of the night to life, has led 1t to conclude that the obhgation
mmposed on the State may include a procedural aspect There may be cases where 4
vicum dies in crcumstances which are unclear in which event the luck of any effective
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procedure 10 1nvestigate the cause ot the deprivation of hfe could by iself rarse an
wssue under Arucle 2 of the Comenton (see McCunn and others v the Unned
Kmgdom, the above mentioned Comm Report, paray 192 to 193)

The Commussion pomts out 1n this regard that, after the applicants had filed a
crnunal complamt and a request for leave to join the proceedings as civil parties, an
investigation was opened by the investigating judge m charge of the case He ssued
instructions to the S R PJ to take evidence on commussion and undertook the necessary
mvestigations to ascertain the tinth, acceding, maoreover, to the civil parties’ requests
for mstructions to be issued to the SR PJ to tahe evidence on comnussion

The Commussion 1s theirefore of the opinion that there 15 nothing to suggest that
the facts of this case were not satisfuctonly examined or that the State failed to set in
place a mechamsm for establishing civil or erimunal hability on the part of those
responsible

In the circumstances, the Comnussion considers that thiy application does not
reveal any farlure on the pant of the State 1o comply with the postuve oblipations
mmposed on it under Article 2 ot the Convention It tollows that the application must
be rejected as manifestly 11§ founded on this point, pursuant to Article 27 para 2 of the
Convention

2 The apphcants go on to subimut that the lack ot reasons for the decision of the
Conserl d' Ctat tefusing them leave to appeal constitutes 4 violation of their nght 1o a
fair trial within the meaning of Article 6 para 1 of the Convention

The relevant pact of this Atticle provides that

"1 In the deteimination ot his avil nghts and obhigations or of any criminal
charge against hin everyone 15 enttled to & fuir and public hearing within 4
reasonable time by an independent and impartial tribunal established by law,

The Government submut at the outset that Article 6 para 115 1napplicable to the
proceedings, here 1n «o far as the rules governing the responsibility of the State through
the Prison Service are public-law rules based on the principle of grows negligence

The applicants challenge that submission

The Commission tecalls that  the concept of 'cival nights and ebligatians 15 not
to be interpreted solely by reference to the respondent State’s demestic law and that
Article 6 para 1 apphes mespective of the parties” status, be 1t public or private, and
of the nature of the legislation which governs the manner m winch the dispute 1s to be
determuned, 1t 15 sufficient that the outcome of the proceedings shouid be decisve for
private nights and obligations  (see Eur Court HR, H v Frunce judgment of
24 October 1989, Series A no [62-A, p 20, para 47)
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Such 1~ the case here since the applicants apphed o the admuuivirauve courts
for compensation following the death of their son and brother Article 6 para 1 15
therefore apphicable

As for the merits, the Government contend that the application 15 mamfestly 1l
tounded

They submit that section 11 of the 31 December 1987 Law on the reform of the
organisation and functioning of the administrative courts provides that leave must first
be sought to bring an apped! on points of law before the Consed d Etar and that the
Decree of 2 September 1988 «et up the Board of Adnussion of Appeals on Points of
Law to the Cometl d Etar and specified the composition and role of that Board

The Government refer to the Commission’s case law 1o the effect that the Board
of Admussion of Appeals on Powats of Law to the Coasedl d Etat, n giving a concise
rendering of 1ts view of the grounds of appeal, provided sufficient reasons for its
decision

The applicants accept the pulpose of the 31 December 1987 Law They consider,
however, that 4 decision which 1 conhned to asserting that the appellanty’ grounds of
appeal are msubstanual appears condescending not only to the appellants but also to
the Government Commissioner and the Admuimistrative Court which, at hirst 1nstance,
had accepted that the grounds raised substantial considerations

The applicants contend that such a decision, which states no reasons and 1s not
subject to appedl, cannot serve ds g basis for a far tnal

The Commission recalls that the nght of access to the courts secured by
Article 6 of the Convention may be subject to Iimitations 1n the form of regulation by
the State In this respect the State enjoys a certain margin of appreciation However,
the hmitattons applied must not 1estict or reduce the wccess left to the individual m
such a way or to such an extent that the very essence of the right 15 impaired (~ee Eur
Court HR, Tolstoy Miloslawshy v the United Kmgdom judgment of {3 July 1995
Sertes A no 316 B, pp 78 7Y paa 59)

The Commuission notes that on the facts, the Board to wluch the applicants
applied for leave to appedl stated a5 a ground for refusing to grant them leave that none
of the grounds ot appeal was substantial

The Commassion nates that section 11 of the 31 December 1987 Law provides
that the court shall refuse leave to appeal if the appeal 1v inadmisstble or 15 not based
on any substantial ground

The Commussion recalls its case law that a right to appeal against a judgment

does not feature among the nights and freedoms guaranteed by the Convention 1f the
domestic law subyects the acceptance ot the appeal to 4 decision by the competent court
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whether it conwiders that the appedl raises a legal issue of fundamental importance and
whether it has any chances of success, it may be sufficient for this court simply to refer
1o the provision authorising this piocedure (see, among other authonties, No 8769779,
X v Federal Republic of Germuny, Dec 16.7.8]1, DR 25, p 242, No 1K341/9],
Ouendeno v. France, Dec, 2 3 Y4, unpublished and No 20087/92, E M. v Norway, Dec
261095, DR B3-B.p 5

The Comnussion notes that, in this case, the Board of Admission of Appeals
refused leave to uppeul on uaccount of the lack of substantial grounds, that is, for one
of the two reasons provided for in section 11 of the 31 December 1987 Luw. In the
circumstances, the Commission does not find any appearance of a violation of Article 6
para L of the Convention

It follows that this aspect of the apphcation is manifestly ill-founded wathin the
meaning of Article 27 para 2 of the Convention,
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