APPLICATION N* 24645/94

Cristoforo BUSCARINI, Emulio DELLA BALDA and Dario MANZAROLI
v/ISAN MARINO

DECISION of 7 April 1997 on the admissibility of the application

Article 25, paragraph 1 of the Convention Applicants who complain that thewr
Sfreedem of conscience and teligion has been infringed by an obligation to swear an
vath on the Gospels in order to exeicise elected office (on pain of being sinipped aof
that office) do not lose their claim to be "victims” because the wording of the oath has
been changed, where such change 1s made after the applicants have sworn and where
thewr aoffice remains dependent on the old oath, vince the change cannot then repair the
alleged injury

Article 26 of the Convention
Exhaustion of domiestic 1emedies

a) The vbhgation to exhaust domestic remedies requires normal use of remedies which
are effective, suffictent and available

b) The burden of proving the eanstence of aravlable and sufficient domestic 1emedies
lies upon the State invoking the rule

<) A remedy cannot be regarded as effective where it can lead only to the clartfication
of the nature of the measure under challenge or to a dedlaranon of lack of
Junisdiciion

dy Wuth regard to San Muarino, neither an application to a couri which could only
claryfv the nature of the contested measure or 1ssue a declaration of lack of
Jurrsdiction, not the mechanism for reviewing acts of the Captains-Regent which
wonld not have affected the measure at 155ue, constitutes an effective 1emedy in the
case of a challenge to a measure tuken by the Grand and General Council
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Swc-month period

The runmng of the six month period 1s interrupted by the first letter from the applicant
setting out summarily the object of the apphcation, provided that the letter 15 not
Jollowed bv a long delay before the application is completed

In order to interrupt the running of the six-month period, all that 1s required is that the
applicant should be clearly wentifiable and should have set out, at least in substance,
his complaints, the other formalities can be completed later

Article 27, paragraph 2 of the Convention

a) An application motivated by the desire for publicity or propaganda may be an
abuse of process if it (5 not supparted by any facts or 5 ottside the scope of the
Conventuion’s operation

b} An applicatuon does not constitute an abuse of process simply because the
applicants have told the presy of thewr ntention to apply to the Convention o gans
The confidentialiry of Commussion proceedings was respected, since the applicants
did not make public any information concerning them once thewr application had
been introduced

Rule 32, paragraph 2 of the Commission's Rules of Procedure {1 s not compulsory
for an applicant to be represented by a lawyer in proceedings before the Commussion

THE FAC1S

The applicants are cinzens and residents of the Republic of San Manno They
are currently members of the "Grand and General Council" (Consigho Grande e
Generale), the Parhament of the Republic of San Maning Respectively, they were born
in 1943, 1937 and 1953 and are a civil servant. a financial expert and a doctor

a Parncular circumstances of the case

The facts of the case, as submutted by the parties, may be summarised as
follows

The applicants were elected to the Grand and General Council in the elections
of 30 May 1993
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Shortly afterwards, they requested permission from the Regents, who preside
over the Counctl, to swear the oath required by section 55 of the Election Act (Law
No 36 of 1958) without making reference to any religious text. The Act in queston
referred to a Decree of 27 June 1909, which laid down the wording of the oath sworn
by Members of Parliament as follows.

"I, , swear on the Holy Gospels ever to be faithful to and obey the Constitu-
tion of the Republic, to support and defend freedom with all my might, ever to
observe the Laws and Decrees, whether old, new, or to come, and to nosmunate
and support as candidates to the judiciary and other public office only those
whom 1 consider loyal, apt and fit to serve the Republic, without allowing
myself to be swayed by any feelings of hatred or love or by any other
consideration "

In suppert of their request, the applicants invoked section 4 of Constitutional
Law Na. 59 of 1974, which guarantees the right to freedom of religion, and Article 9
of the Convention

At the Grand and General Council session of 18 June 1993, the applicants swore
an oath in wnting, following the wording laid down n the Decree of 27 June 1909 but
omutting the reference to the Gospels The first applicant also emphasised the
obligations which the Republic of San Martno had undertaken in ratifying the European
Convention on Human Rights

On 12 July 1993, at the Regents’ request, the Secretanat of the Grand and
General Council gave an opinion on the cath sworn by the applicants, concluding that
1t was mvahd, and referred the matter to the Conncil

At 1ty sesston of 26 July 1993, the Grand and General Council adopted a
resolution proposed by the Regents, ordening the applicants to re-sweur the oath, this
time on the Gospels (" . sopra 1 Sant: Evangeli . "), or be sinipped of their parliamen-
tary seats

The applicants bowed to the Council’s dictate and swore on the Gospels, albent
complaining that their freedom of rehgion and conscience had been viclated On the
same occasion, the two first applicants announced their intention of applying to the
European Commussion of Human Rights. The situatton was reported in a number of
press articles In particular

a) on 19 June 1993 the [talian daily newspaper Il Resto del Carline published an
mterview with the third apphcant, who declared his intention of "pursuing the marnter
to the batter end, right up 1o the Evropean Court of Human Rights”;
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b} in two articles dated 19 June and 14 July 1993, San Marino's daily newspaper
(Il Quotidiany Sanmarinese) reproduced the text of the applicants” speeches n the
Grand and General Council, as did the Ttalian daily newspaper 1! Messaggerc on
27 July 1953,

Finally, Law Ne 115 of 29 Ociober 1993 pave newly-elected members of the
Grand and General Council a choice between the traditional oath and one w which the
reference to the Gospels was replaced by the words “on my honour”

b. Other relevant domestic law

Under section 10 of Law No 68 of 28 June 1989 on the adnminstrative courts,
“measures taken by the Grand and General Council, and measurey taken by the
Congress of State having a poltical content, are outwith the junsdiction of the
administrauve courts”,

Secuion 1(1} of the same Law provides, tnrer alig, that judicial protection of
private inlerests vis-i-vis the Government is the province of the Admunisirative Court

Under section 15(1) of Law No 59 of 8 July 1974 (Declaration of the Rights
of Citzens and of the Fundamental Principles of the Law of San Murino). "judicial
protection of lepitmate rights and interests is guaranteed before the ordinary and
adminstratyve cours”

Moreover, section 16 of the same Law swtes that, "the couns are bound to
observe the principles of this Declaration in anterpreting and applying the law. Where
there 13 a doubt 45 to the lawtulness of a legislauve pravision, a court may request
clarification from the Grand and General Council, after obtaining the opimion of
experts”

Mareover, section XIX of Volume 1 of the Laws of the Republic governs the
procedure known as "Supervision of the Regency" (Sinducuato della Reggenza).
Essennally, this mechanism provides that the acts or omissions of former Captains-
Regent (Cupreuni Reggentt) can be reviewed, at the request of any citizen, by a body
made up of two persons appointed by the Grand and General Council from among its
members.

COMPLAINT

The applicants, invoking Article 9 of the Convention, clarm thal thenr freedom
of religion and conscience has been viclated by their being obhged by the Grand and
General Council (n the last instance, at the end of the debate on 26 July 1993) to
swear on the Gospels. They emphasise that this obligation implies that, in the Republic
of San Marino, only persons publicly professing the Catholic rehigion may be allowed
10 exercise parliamentary office, which makes a fundamental pelincal right subject to
the profession of a particvlar faith
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PROCEELDINGS BEFORE THE COMMISSION

The applicatton was introduced on 17 November 1993 and registered on 20 July
1994 Specifically, the applicant sent a letter dated 17 November 1993 <etting out
precisely the gbject of the application and making explicut that he was acting an behalf
of the two other apphcants as well as s own Two application forms, one signed by
the first applicant and one by the second, and refernng 10 the contents of the letter of
17 November 1993, were recetved by the Commussion on 1 and 18 July 1994
respectively At the request of the Commission Secretanat, the third apphcant sent a
formal declaration of his participauon 1n the applicanion, dated 24 August 1995

On 11 September 1995, the Commussion decided to commumicate the apphication
10 the respondem Government and 1o mvite them 1o subrm their wntien observanons
on 1ts admussibihity and mernts

The Government submutted observations on 14 December 19953, after an
extension of the ume-limit fixed for that purpose The applicants rephied on 25 January
1996

THE LAW

The applicants, invoking Article 9 of the Convention, claim that their freedom
of religion and conscience has been violated by thewr being obliged by the Grand and
General Council to swear an oath on the Gospels

Artcle 9 of the Convenlion provides as follows

"1 Everyone has the right to freedom of thought, conscience and religion,
this night includes freedom to change his religion or behef and freedom, erther
alone or in community with others and m public or in private, to mamfest his
religion or belief, m worship, teaching, practice and observance

2 Freedom to manifest one’s religion or beliefs shall be subject only to such
hmitations as are prescribed by law and are necessary in a demeouratic society
in the miterests of public safety, for the protection of public order, health or
morals or for the protecuon of the nghts and freedoms of others

The respendent Government claim, first, that the application 15 1nadmissible for
abuse of process in that the apphcants made a number of statements announcing their
intention to apply to the Strasbourg organs
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Secondly, the Government argue that the application is inadmissible because out
of tume, 1n that the apphcation form, which the Government claim is indispensable for
a valid apphication 1o the Commussion, was not sent until 1 July 1994 1n the case of the
first applicant and 18 July 1994 in that of the second, that 1s, more than six months
after the date of the final domestic decision As for the third apphcant, the Government
underhine the fact that he has not submitted an application form at ali

The Government also claim that the application 15 procedurally invalid for other
reasons. They observe that the first applicant has no formal authority to act on behalf
of the other two applicants and that he is not a lawyer, so that no implicit authority for
him to represent the second and third applicants before the Commission can be inferred
Indeed, the second applicant did not send n his application form untl 18 July 1994 and
the third applicant did not formally declare himself a party to the application until
24 August 1995, His declaration, which referred to an application submutted two years
previously by another person who did not hold a power of attorney, could have effect
only from the date on which 1t was made

Thirdly, the Government raise a preliminary objection to the effect that domestic
remedies have not been exhausted They argue that the Grand and General Council’s
instruction to the applicants of 26 July 1993 was a polical measure It follows,
according 1o the Government, that Law No 68 of 1989, and in particular secuion 10)
thereof, which rules out any legal challenge to measures taken by the Grand and
General Council, does not apply, since that Law concerns only adminisirative measures
taken by the Council (such as, for example, the expropriauon of archives of significant
listoneal nterest) and not polincal ones Accordingly, the Governmeni claim the
appheants could and should have applied to the ordinary civil courts for redress for
non pecuniary damage resulting from a violauon of a nght, pursuant o the principle
enshrined 1n section 15(1) of Law No 59 of 1974 No provision of the law of San
Marino would have prevented them from doing so

Moreover, the applicants could have applied to the adnumisarative courts at the
same time as ta the civil ones, with a view to obtaining a declaration that section i()
of Law No 68 of 1989 was unlawful under the provisions of secuon 15(1) of Law
No 59 of 1974, using the procedure set out in section 16 of the latter.

Further, the applicants, according to the Government, could also have challenged
the Regents, using the procedure known as "Supervision of the Regency”. While
admutting that the competent body 18 a special tribunal, the Government deny that this
15 an extraordmary remedy

In any case, the Government consider that, before applying to the Commssion,
the apphcants should erther have obtained a judicial decision - 1if only to clanfy the
nature of the disputed measure, since it would not, tn any event, be appropriate for the
Commission to undertahe such a task 1n the place of the domestic authonities - or else
a declaration that the domestic courts lacked jurisdicon
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QOn the ments, the Government consider that the wording of the oath in question
does not have a stmctly religrous significance, but 1s rather rooted 1n the hustory, society
and tradinons of the Republic of San Marino, which was founded by a religious In
fact, San Manno 1s a secular State and freedom of religion is expressly enshrined in
Article 4 of its Charter of Rights of 1974, The wording of the oath sworn by members
of the Grand and Geuneral Council, hike that taken by certain civil servants, has lost its
onginal religious nature and 18 now merely histonical, bke certain religious feast-days
which are observed as secular public holidays. The Government also recall that, on
several occaslons in the past, the applicants had sworn an oath using the disputed
wording

The Government then argue that, even supposing that the disputed oath could
be considered as a limitation on freedom of religion, this lirmtattion would be entirely
Justified as necessary to protect public order, since respect for tradition has always been
a factor contnbuting to social cohesion 1n, and preserving the independence of, San
Marino. The Commussion should not contemplate reducing the wide margin of
appreciation which the State must enjoy in this area.

Lastly, the Government assert that, in any event, there 1s no longer any reason
for the applicants to pursue their apphcation, given that Law No 115 of 1993 has given
the secular nature of the oath - which already existed for all practical purposes -
explicit expression, taking due account of modern secular consciousness The
Government emphasise that the reason for enacting this Law was not that it was
necessary to bring the Decree of 1909 into conformity with the fundamental principles
of the Repubhic of San Marine

The apphcants dispute the Government's arguments, affirming, first, that political
measures taken by the Grand and General Council cannot be challenged in any way,
given, infer ala, the natre and scope of its powers and prerogatives as set out
Section 111 of Volume 1 of the Laws of the Republic. Therefore, no action could have
been brought, whether before the ordinary courts or - given the provisions of section 10
of Law No 68 of 1989 - the admimstrative courts

With regard to the possibility of requesting a review of the lawfulness of the
measure under section 16 of Law No. 59 of 1974, the applicants observe that such a
review (even supposing that it could be considered effective, given that 1t would be
carmed out by the body which had adopted the measure) would not be directly
accessible, since it must be requested by a court. As for the mechanism for reviewing
acts of the Captains-Regent, the applicants observe that the measure of which they are
complaining was taken not by the Captains-Regent but by the Grand and General
Counctl

Further, the applicants submut that Law No 1135 of 1993 has not really resolved
the problem, since 1t applies only to members of the Grand and General Councul and
not to holders of other offices such as the Regents or members of the Government, and
that, in any event, they have not obtained compensation for the mjury which they
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themselves have suffered According 1o the applicants, the problem stems from the
Concordat made between San Manno and the Catholic Church on 2 Apnl 1992, under
which the Church has privileges over other religions In any case, they say, the
Government could easily have modified the Decree of 1909 by adopuing a Legislative
Decree between 18 June 1993, the date on which the first applicant made his speech,
and 26 July 1993, the date of the resolution

Lastly, the applicants rebut the other procedural objections raised by the
respondent Government, emphasising that they have never divulged confidential
documents relating to their application but merely declared theur intention of applyng
1o the Convention organs

As regards the Government s objection that the application ¢onstitutes an abuse
of process, the Comnussion notes that the applicants have confined themselves to
announcing, 1n general, thew tention of applying to the Convention organs, and
considers that this alone 15 not enough to make the application an abuse of process,
since the applhicants have never published information relating to the proceedings before
the Commussion since thewr application was wntroduced In these circumstances, the
applicants cannot be held to have breached their obhiganion 10 respect the conhdentiahity
of Commussion proceedings (see o contrario, No 26135/95. Dec 5396, DR 84 B,
p 156 at p 162} Further, the Comnussion recalls that an application motivated by, for
example, the desire for publicity or propaganda, mught be [found to be an abuse of
process]  1f 1t appeared that [it] was clearly unsupported by evidence or outside the
scope of the Convention , which 15 not the case here (see No 11208/84, Dec 4 13 86,
DR 46, p 182 at p 186) Therefore, the Government’s first preliminary objection
must be rejected

As regards the Government’s objection that the application was out of time, the
Commuission recalls that, 1n accordance with 1ts established practice, the running of the
six menth period 15 interrupted by the first letter from the applicant setting out
summartly the object of the application, provided that the letter 1s not followed by a
long delay befare the application 1v completed (see Na 12158/80, Dec 71247
DR 54, p 178) The essential thing 15 that, before the <i1x month period has expired
the applicant should be clearly 1denufiable and <hould have submitted his or her
complaints, at least 1n substance, the other formahties can be completed later Further,
the Commussion recalls that neither the Convention nor its own Rules of Procedure
require that an applicant should be represented by a lawyer (see Rule 32 para 2 of the
Rules of Procedure}

In the mnstant case, the Comoussion notes that the first apphcant sent a letter
dated 17 November 1993 5o within the six-month period  etting out precisely the
object of this apphicauan and expressly stating that ke was acting on behalf of the two
other apphcants as well as his own Two application forms, one signed by the first and
one by the second applicant, referning to the contents of that letter were received by the
Commuission on 1 and 18 July 1994 respectively Moreaver, the third applicant sent «
formal declaratien of his participauion 1 the application, dated 24 August 1995 Hence
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the Commission considers that the application was mntroduced by all the applicants
before the expiry of the period laid down by Article 26 of the Convention, and that it
was duly completed at 4 later stage This objection must therefore be rejected

As regards the objection that domestic remedies have not been exhausted, the
Commussion recalls that the rule of exhaustion of domestic remedies laid down n
Article 26 of the Convention demands the use only of such remedies as are available
to the persons concerned and are sufficient, that 15 to say capable of providing redress
for their complaints Moreover, 1t 1s for the Government which raise the contention to
ndicate the remedies which, 1n their view, were avalable to the persons concemed and
which ought to have been used by them until they had been exhausted (see Eur Court
HR, De Wilde, Ooms and Versyp v Belgiom judgment of 18 June 1971, Series A
no 12, p 33, para 60)

The Comrmussion recalls that the existence of the remedies indicated by the
Government must be sufficiently certain not only 1 theory but also in practice, failling
which they will lack the requisite accessibility and effectiveness (see, for example, Eur
Court HR, De Jong, Baljet and Van den Brink v the Netherlands judgment of 22 May
1984, Series A no 77, p 19, para 39)

In the mstant case, the Commmssion considers that the respondent Government
have failed to demonstrate that there were effective remedies available to the applicants
to challenge the Grand and General Council’s resolution of 26 July 1993 On the
contrary, Law No 68 of 1989 expressly rules out any possibility of challenging a
measure of the Grand and General Council before the admumstrative courts, and the
possibility of a challenge in the ordinary courts remams a totally theoretical one
Moreover, not only have the Government failed to produce a single precedent tn which
a measure taken by the Grand and General Council was reviewed by the courts, but
they themselves have recogmsed that legal action could only have clanfied the nature
of the disputed measure or ended 1n the courts’ declaning that they lacked junsdiction
i the matter, neither of which could meet the effective remedy requirement laid down
m Article 26 of the Convention The Commission notes that the mechamsm for
reviewing acts of the Captains Regent could not have redressed the situation eather, as
{(apart from the question of 1ts effectiveness, which may legittmately be doubted) 1t
could not have affected the measure taken by the Grand and General Council and
which, according to the applicants, constitutes 4 violation of the Convention It follows
that the Government’s objection of non-exhaustion of domestic remedies must be
rejected

Lastly, the Government dispute that the apphicants can be considered as victims
In that regard, the Commussion observes that the applicants did not cease to qualify as
victuns when the wording of the oath was changed by Law No 115 of 1993, because
that Law’s coming nto force did not redress the injury done to them thewr parhamen-
tary office remaimed dependent on the oath which they had had to swear, using the old
formula, on pain of being stripped of that office In the Commussion’s opinion, this
medns that the applicants can claim to be vicims of the alleged violation of the
Convention
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In conclusion, the Commussion considers that the application raises complex
question of fact and law which cannot be resolved at this stage of the examination of
the application but require an examination of the menits Consequently, this apphication
cannot be declared mamifestly 1ll-founded under Article 27 para 2 of the Convention

The Commussion alse notes that no other grounds for declanng the applhication
madmussible have been established

For these reasons, the Commussion, unanimously,

DECLARES THE APPLICATION ADMISSIBLE, without prejudging the
merits
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