APPLICATION N’ 29183/95

Roger FRESSOZ and Claude ROIRE v/FRANCE

DECISION of 26 May 1997 on the admussibility of the application

Article 6, paragraph 2 of the Convention Conviction of journalist and Publishing
Director for handling stolen photocopies of a company president’s tax notices obtained
through & breach of the duty of professional confidentiality by an wnidentified civif
servant Question whether the petsons concerned were presumed innocent (Complaing
declared admissible)

Article 10, paragraph 2 of the Convention Conviction of journulist and Publishing
Durector for handling stolen photocopes of a company president’s tax notices obtained
through « breach of the duty of prafessional confidentiality by an umdentified civil
senvant (Complaint deciared admissible)

Article 26 of the Convention

Fxhaustion of domestic remedies

a) A person who has ruised in substance, before the national courts the complainty
he or she makes before the Commussion, has exhausted domestic remedies The
applicant may, imstead of imoking a precise provision of the Convention, raise

equivalent arguments before the national authorities

b) This provision must be applied with some degree of flexibility and without excessive
Jormalism
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Six month nme-himit

a) The six month petiod has a double mim 1o ensure legal cetiminty und to provide the
persons concerned with sufficient time to evaluate the desirability of subnutting an
application to the Compussion and to decide on the content thereof

b) The six month time hinit 13 @ rule which must be interpreted and applied in a given
case in Such a manner as to ensure effective exercise of the right of indwvidual
petition

c) As regards complaints not included in the application itself, the running of the ux
month period 15 not interrupted until the date on which the complaint 13 fust
subrutted to the Comnussion

d) The six month period begins to run on the day after the date on which the final
domesnuc decision was given orally in public Here, final domestic decision
pronounced on 3 April 1995 compliance with siv-month ame hinut as application
tntroduced on 4 October 19935

e} In the cuse of a complaint under Article 6 para 2, applicants must have access ro
the teat of the judgment they are challenging so that they can construct their
arguments

THE FACTS

The applicants are French ciuzens lving in Pans The first applicant whe was
born 1 1921, 15 a journalist and former Pubhishing Director of the weekly publication
Le Canard Enchainé The second apphcant, who was born in 1939, 15 a journalist on
Le Canard Enchainé

The apphicants were represented before the Commission by Ms Claire Waguet,
a member of the Consedf d Etat and Court of Cassauon Bar, and by Ms Chnstine
Courregé, a lawyer practising 1n Pars

The facts, av submitted by the parties, may be summansed as follows
A Parucular circuntances of the cuse

in September 1989, a major industrial dispute arose within the Peugeot motor

company over pay rses claimed by the workforce and refused by the management, led
by Mr Jacques Calvet, the company President
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On 27 September 1989, the weekly sauncal paper, Le Canard Enchuainé,
published an article by the second applicant giving details of Mr Calvet’s salary taken
from photocopies of his income tax notices for the years 1986 to 1988. The figures
quoted were official ones, calculated by the tax authorities for the purpose of assessing
the amount of tax due The paper printed a facsimile of part of each tax notice,
showing the amounts received by Mr Calvet by way of emoluments and salary.

The article revealed Mr Calvet’s salary, which amounted to 1,523,980 French
francs (FRF) in 1986 as against FRF 1,786,171 in 1987 (that is, an increase of 17%)
and FRF 2,223,747 in 1988 (that 1s, an increase of 24% 1n one year or 45.9% over two
years). The headline was: "Calvet turbo-charges his salary”, with the subtitle: "His tax
forms say more than he does. The boss of Peugeot has awarded himself a 45.9% rise
over two years."

In the article, the journalist stated that the tax documents had “"come into his
hands by chance”

On 2 October 1989, Mr Calvet filed a criminal complaint against person or
persons unknown, together with an application to join the proceedings as a civil party
claiiming damages, with the senior investigating judge attached to Paris tribunal de
grande instance. Mr Calvet submitted that the events in question must have involved
the unlawful removal andfor possession of the onginals or copies of documents
normally kept by the tax authorities and amounted to the offences of misappropriation
of deeds or documents by a public servant, breach of the duty of professional
confidentrality, misappropriation of documents for the time needed to reproduce them
and handling stolen documents.

On 5 October 1989, the public prosecutor requested the investigating judge to
open an investigation nto allegations of theft, breach of the duty of professional
confidentiality, unlawful removal of deeds or documenis by a public servant and
handling stolen goods.

On 25 October 1989, the Minuster for the Budget also filed a eriminal complaint,
together with an applicatior to join the proceedings as a civil party claming damages,
against person or persons unknown for unlawful removal of government documents and
breach of professional confidentiality On 11 December 1989 the public prosecutor
requested that a further investigation be opened

An analysis of the computer reference number on the photocopied documents
in the second applicant’s possession revealed that they were photocopies of that part
of the tax notices which is kept by the tax authorities and not intended to leave their
premises.

An inspection of the premises confirmed that the locks on the cupboards
containing the documents had not been forced and that the alarm protecting the
premises outside working hours had not gone off.

The person or persons responsible for unlawfully removing the documents from
the tax authorities” premuses could not be identihied and so no one was ever charged
under that head.
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On 8 Murch 1991, the applicants were charged with handling copies of tax
notices obtamned through a breach of professional conhdentiahity, unlawful removal of
deeds or documents and theft

Numerous witnesses were questioned An exarmmunation of the ongmnal of
Mr Calvet's tax notice for [988 revealed a palm-print belonging to the Divisional
Director of Taxes However. it was asserted that this person had called up the relevant
tax file on 27 September 1989 at the request of the Head of the Revenue and the
Director of Taxes for the département

The first applhicant stated that he had seen the extracts from the tax notices which
were printed 1n the paper for the first ime just before personally passing the article for
press He achnowledged that. as a pgeneral rule, passing copy for press was the
responsibility of the editor’s personal assistant, who "consults the editor i dafficukt
cases, and, 1n the last resort,’ the Publishing Director

The second apphicant stated that he had been sent the photocopies of the tax
notices anonymoeusly He added that he had checked with vanous persons to ensure that
they were "genuine”

On 20 December 1991, the public prosecutor filed a report recommending that
no one should be charged wih the offences of theft or breach of the duty of
professional confidentiality, that the charges aganst the first applicant should be
dropped, and that the second apphlicant should be committed for tmal before the
Criminal Court on charges of handling photocopies of Mr Calvet's tax notices obtained
through a breach of the duty of professional confidennality by an unidentified tax
official

On 27 January 1992, the investigating judge ordered that, as the culpnt had not
been 1dentitied, the proceedings for theft and breach of professional confidentiahty
should be discontinued The judge commutted both applicants for trial before the
Crniminal Court on charges of handling confidential information concerning Mr Calvel’s
mcome obtuned through a breach of professional conhdentiality by an unidentified tax
official, and of handling stolen photocopies of tax notices relating to Mr Calvet

There were two limbs to the applicants’ defence hrst, that section 42 of the
Freedom of the Press Act of 29 July 1881, which deals with the crinunal Lability of
Publishing Directors, did not apply to the first applicant’s case, and secondly, that the
offences in question, defined 1n section 460) of the Cniminal Code were not made out
in their case

In a Judgment of 17 June 1992, Paris Criminal Court acquitted the applicants,
holding that the principal offences - of theft and breach of the duty of professional
confidentiality - had not been made out because 1t had proved impossible to 1dentify
those responsible or to establish the circumstances in which they had been commtted,
so that the otfence of handling the fruits of those offences could not be made out esther
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The court held as follows

" .. the fact that the status and professional functions of the source of the leak
are unknown therefore rules out any possibility of proving one of the essential
elements of the offence of breach of the duty of professional confidentiality.

Consequently, there is no formal proof that this offence was committed, so that
the charge against the defendants of handling the fruits of a breach of pro-
fessional confidentiality is not made out ... .

In particular, it has not been shown that the person who originally copied the
documents had any unlawful intention or had such an intention at the time of
taking the documents

Hence, without the need to make further reference to the numerous unanswered
questions as to how these documents found their way into Mr Roire’s hands, we
find that the elements of the offence of theft have not been sufficiently
established

Unless 1t can be precisely established that, in the first place, an act defined as
a serious crime [crime] or major offence [délit] was committed, and its elements
can be made out, the prerequisite for an offence of handling is lacking, and the
defendant must be acquitted.”

The public prosecutor and civil parties claiming damages appealed against this
Judgment.

1o response to the appeal, the applicants repeated the grounds of defence which
they had raised before the Criminal Court

In a judgment of 10 March 1993, Paris Court of Appeal reversed the judgment
and found the applicants gwmlty of handling photocopies of Mr Calvet’s tax notices
obtained through a breach of the duty of professional confidentiality by an unidentified
tax official

The Court of Appeal held that the principal offence of violation of the duty of
professional confidentiality was made out once 1t was established that no one but a tax
official could have had access to the documents in question, removed them and sent
them to Le Canard Enchainé

Further, the Court of Appeal held that the actus reus and mens rea of the offence
of handling the fruits of a breach of professional confidentiality were present: in the
case of the second applicant, in his capacity as the author of the article, because of the
checks he had carried out in order to assure himself of the authenticity - and thus the
provenance - of the tax notices; and 1n the case of the first applicant, 1n his capacity
as Publishing Director of the paper, since he, and not the editor’s personal assistant, had
been asked to pass the article for press.

115



16

The Court of Appeal held as follows

the result of the imvestigations show that only a tax official, famthiar with the
department, could have leaked the documents, since no outside party had
requested Jacques Calvet's file and that file was found, on the morning of
27 September 1989, 1n 1ts normal condition, with the documents filed according
to the particular practice of Chaillot Tax Office It 15 certain that a third party.
someone who was not a civil servant or was from outside the tax department,
could not - without attracting attention - have taken documents filed in two
separate places n the file, photographed or photocopied themn and put them back
n exactly the nght place, given that the file 1s kept 1n a metal cupboard i a
locked room to which there 15 no access without proof of authornisation

Contrary to the lower court, we therefore hold that, 1n this case, 1t has been
estabhshed that the offence of breach of the duty of professional confidentiality
was commutted, and that 1t does not matter that the culprit has not been
idennfied

Claude Roire told the wnvestigating Judge that the photocopies of Jacgues
Calvet’s tax notices were sent to him anonymously at the paper, in an envelope
addressed to lum personally He confirmed that he had guestioned vartous
people 1n order to ensure that they were ndeed copies of genune tax nontices

Claude Rowre’s article containing a reproduction of the documents i question
was submitted to Roger Fressoz, the Publishing Director of Le Canard Enchainé,
who, personally, passed 1t for press

Roger Fressoz told the investigating judge that he had not seen the extracts from
Jacques Calvet’s tax notices until that mement He explained that - as a general
rule - copy 1s passed for press by the editor’s personal assistant, who consults
the editor 1n difficult cases and, mn the last resort, himself

The offence of handling the fruits of a breach of professional confidentiality was
commutied, 10 the instant case, by the publicanon of documents obtained
breach of the provisions of section L 103 of the Tax (Procedures) Code and
section 378 of the Cnimunal Code, and 1t was committed by Claude Roire and
Roger Fressoz given that, in the Iight of the nature of the documents and ot the
checks which Claude Roure says he camed out, the defendants must have known
that those documents came from a tux file Moreover, this explains why the
arucle was passed for press by Roger Fressoz, the Poblishing Durector, and not
the editor’s personal assistant or the editor 1t 15 worth recalling that, although
Roger Fressoz was not the person to whom the documents were sent, he saw
them before giving, personally, the authonsation to pubhsh the artice reproduc
ing extracts from them Therefore, both the gctis reus and the mens rea of the



offence of handling the fruits of a breach of the duty of professional confiden-
tiaity are present in his case as well as 1n that of the author of the arucle,
Claude Roire

The Court of Appeal sentenced Mr Fressoz to a fine of FRF 10,000 and
Mr Rowre to a fine of FRF 5000 and ordered them, joimntly and severally, to pay
Mr Calvet the sum of FRF 1 by way of damages for non pecumary damage

The applicants appealed to the Court of Cassauon on a point of law The first
applicant submutted that the conditions laid down in sections 6 and 42 of the Act of
29 July 1881, under which he would be criminally liable 1 his capacily as Publishing
Director, were not met in his case Both apphcants argued that the elements of the
offence of which they had been convicted, as defined in the applicable domestic law,
including sections 5, & and 42 of the 1881 Act, were not made out 1n their case

On this pomnt, they argued, first, that Mr Calvet’s income was not a matter to
which a duty of professional confidentiality applied, so that there could not have been
a breach of such a duty They pointed out that the Court of Appeal had not shown how
the actus reusy and mens rea of the offence of handling  namely possession or control
of the thing 1n question and know ledge that 1t was obtained unlaw fully - were made out
n their case

The apphicants also complaned that the prninaiple of the presumption of
innocence had been breached in their case, invoking Articie 7 of the Declaration of the
Rights of Man and Article 7 of the Convention They argued that the Court of Appeal
had worked on the mere supposition that the source of the leaked tax notices was a tax
official, whereas the culpric hid not been identified and the possibility of the docament
having come into the possession of someone not bound by a duty of professional
conhdentiality could not be ruled out The first applicant in particular claimed that the
Judgment under appeal had not established that he had the necessary mens rea for the
offence, but had convicted him solely on the grounds of his position as the Pubhshing
Director and as the persen who had passed the arucle for press

In a judgment of 3 Aprl 1995, the Court of Cassation dismussed the appeal,
holding that the Court of Appeal’s findings - first, that the removal of the tax notices
from the premises of the tax authonties constituted an offence, and, secondly, that the
applicants had known that those documents had been obtaimed unlawfully - fell within
the exclusive jurisdiction of the tnbunals of fact

The Court of Cassation held as follows
The grounds [ot the Court of Appeal’s judgment] following as they do from

findings of fact which are not subject to review by the Court of Cassation, show
that the judges of appeal, having established that the defendants knowingly had
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i their possession or control documents obtained through a breach of pro-
fessional confidentiality contrary to section L. 103 of the Tax (Procedures) Cade,
did not misdirect themselves in law as alleged by the defendants

[a parucular, the Court of Appeal cannot be held to have musinterpreted
secnon 460 of the Cnminal Code then in force, in which 1he only offence
defined 15 that of handling stolen goods, since, although 1t found the applicanis
gwlty of handhng photocopies, 1t nghtly dismmussed the chaige of handling
information, on which the journalists were committed for inal before the
Crnmingd Coun

It 15 true that information, of whatever kind and whatever s source, 15 not
covered by either section 460 or section 321(1) of the Criminal Code which
came 1nto force on 1 March 1994, so that, if applicable - that s, 1f 1t were
publiched, and that publication were challenged by the persons concerned - the
only 1ssues it would raise would be under those legal provisions specifically
concerming the freedom of the press or of audiovisual communication

The applhicants were informed of the dismissal of their appeal in 4 letter from the

Principdl State Counsel at Panis Court of Appeal, dated 5 May 1995

B
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Relevant Domestic Law

Press Freedom Act (Law of 29 July LBH1)

Sechon 5 provides  Any newspaper or penodical may be pubhished without
pnor authonsahion or the payment of any securnity, following a declaration

Section 6 provides  All press pubhicanons must have a Publisheng, Director

Section 42 provides that Publishing Directors ‘are hable to be punished us
principals for serious cnimes and major offences commutted through the press

Secuon L 103 of the Tax (Procedures) Code

The duty of professional confidentiality, as defined in section 378 of the
Crunnal Code, applies 10 everyone whose duties or pow ers require them to take
dny 4C10N CORCErning the assessment, INSpecnon or recovery of, or dlsputm
over. any taxes, duties, imposts or levies referred to in the General Tax Code
Any nfarmation obtamed 1n the course of these operations shall be contiden
tal



Section 460 of the old Cruminal Code

"Anyene who knowingly handles any goods {or any part thereof) taken,
musappropriated or obtained by means of a serious cnme (crime) or major
offence (délit) shall be lable to between three months® and five years’
imprisonment and/or a fine of between FRF 10,000 and FRF 2,503,000 or an
mcreased fine of up to half the value of the goods handled where this would
exceed FRF 2,500,000

COMPLAINTS

1 The apphicants submit that therr conviction by the Court of Appeal, which was
upheld by the Court of Cassation, constitutes a vielation of the freedom of expression
as gudranteed by Article 10 of the Convention

They claim that the Court of Appeal and the Court of Cassation infringed the
right to freedom of expression n two ways first, by using tax officials® duty of
confidentiality against journalists, and secondly, by punishing journalists for publishing
information which had been venfied and which was accompamed by proof of its
veracity

2 In therr further submissions, dated 4 October 19935, the applicants allege that the
principle of the presumption of nnocence guaranteed by Article 6 para 2 of the
Convention has been breached 1n thewr case

They argued that, in order to establish that the offence of handling documents
obtained through a breach of the duty of professional confidentiality had been
commutted, the courts dealing with the case should have shown that the documents had
m fact been removed and sent to them by someone bound by that duty They point out,
however, that the 1dentity of that person has never been estabhished, so that the courts
could not rely on a breach of the duty of professional confidentiality The Court of
Appeal sitmply affirmed that 1t 15 certain  that an outsider could not have had access
to the documents 1 question, without establishing why this was certain, and, thus,
found that the offence of handling had been made out on the basis of a mere
presumption, without having established that the documents reproduced had been
removed and leaked by a person subject to the duty of professional confidentiality

The tirst applicant also complains that intention - an essential element of the
offence of handling in French law  was found to exist in his case simply on the basis
that he, 1n s capacity as Publishing Director of the paper had passed the article for
press, something which, according to him, 1 no way proves that he knew that the
document had been obtamned unlawfully

He explains that the title of Publishing Director 15 a specific concept created

by the 1881 Press Freedom Act According to this Act, the Publishing Director 15
presumed hable for any criminal offences arising out of the exercise of freedom of
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expression (such as defamation or msult) On the other hand the Publishing Durector
15 not presumed lLiable for so-called general-law offences (such as handling or theft)
comumitted through an organ of the press In such cases, the prosecution must prove
who actually comnutted the offence, instead of bewng able to rely, av in the case of
defamation or insult, on the presumption that the guilty party 1s the Publishing Director

THE LAW

1 The applicants submut that their conviction by the Court of Appeal, which was
upheld by the Count of Cassation, constitutes a violaton of their nght to freedom of
expression as enshnned 1n Article 10 of the Convention, which provides as follows

1 Everyone has the nght to freedom of expression This right shall include
freedom to hold opinions and to receive and impart information and 1deas
without interference by public authonty and regardless of frontiers

2 The exercise of these freedoms, since 1t carnes with 1t dotes and
responsibilities, may be subject to such formalities, conditions, restrictions or
penalties as are prescribed by law and are necessary 1n a democratc society
for the protection of the reputation or nights of others for preventing the
disclosure of information recerved 1n confidence or for maintaining the authornty
and impartiality of the judiciary

a The respondent Government raise o preluminary objecuon to the eftect that
domestic remedies have not been exhausted They consider that the applicants never
raived erther expressly or in substance, the 1ssue of freedom of expression before the
national courts, despite the fact that such a claim s admissible, and that 1t has not been
shown that 1t had no prospect of success

According to the Government, the provisions of the Act of 29 July 1881 relied
on by the applicants in thewr appeal to the Court of Cassauon bear no relauon 1o the
freedom of communication or protection of the freedom of informauon, being
concerned only with the legal requirements for press-publishing (a pnior declaration and
the appointment of a Publishing Director) and with the persons liable for serious crnimes
and major offences committed through the press (that s, first and foremost, the
Publishing Director)

The Government point out that the applicants referred only to Article 7 of the
Declaration of the Rights of Man of 1789 and not to Article 11 which proclams the
freedom of communication

According to the Government, the arguments raised by the applicants in their
appeal to the Court of Cassation did not seek to claum that a stnct application of the
rules concerning handling offences would wnevitably lead to 4 violation of the right to
freedom of expression The Court of Cassation, for us part, did not see wself as ruling
on the limuts ot the freedom of information when holding that the correct charge was
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that of handiing stolen goods, not stolen information it confined itseif to defining the
scope of section 460 of the old Criminal Code, which dealt with the offence of
handling stolen goods, and to responding to one of the appellants’ arguments
Therefore, the Court of Cassauon was not asked to mile on the Iimuts of the freedom
of information

Sull according to the Government, the applicants confined themselves to arguing
that they could not lawfully be convicted, since the offences with which they were
charged could not be made out, because one or more of the requisite elements was not
present On the other hand, they did not attempt to show  whether 1n the alternative,
mphcitly or incidentally  that there was a contradiction between their conviction and
the nght to freedom of expression

The applicants reply that they did raise, before the Court of Cassation, their
allegation of a4 violation of Article 10 of the Convention

They mvoked the Act of 29 July 1881 which lays down the principle of the
freedom of the press and dehines what restrictions of that freedom are permissible
According to the applicants, that Act 1s 4 French version of the principles enshnined 1n
Article 10

In the first ground of appeal the first applicant argued that the trial courts were
not entitled to convict hrm, wm his capacity as a Publishing Director within the meaniag
of the Act of 29 July 1881, of a general law handling offence but only of one of the
offences specifically referred to 1n the above-mentioned Act

The second ground of appeal was concerned with the himits of the nght to
freedom of information, with the applicants arguing that a general-law offence such as
handling could not have the effect of himuting such a night They submutted that
Mr Calvet’s tax notices did not fall within the domain of confidential informanon They
argued that journalists could not lawfully be convicted of handling information” the
publication by a journalst of information received from a person bound by a duty of
confidentiality could not consutute a cnmunal offence They disputed the Cournt of
Appedl’s assessment of the necessary mens red for the oftence in the case of journalists
ar Publishing Drrectors

According to the applicants, the Court of Cassation did pronounce on the hmuts
of Jjournalists” right to information, holding that - as a matter of pninciple - a distinction
must be made between the information itself (the handling of which cannot constitute
an oftence under the general law} and the physical means whereby that infoermation 1s
vommunicated (whose publication may constitute the general-law criminal offence of

handling stolen goods ')

The Commission recalls that Article 26 of the Convenuon must be applied wath
same degree of flexibility and without excesstve formalism , 1t 15 sufficient that the
complawnts mtended to be made subsequently befere the Convention organs should be
raised at least in substance and m compliance with the tormal requirements and time
limuts laid down in domestic law” (see nter aha, Eur Court HR, Castells v Spain
Judgment of 23 Apnil 1992, Senies A no 236, p 19, para 27)
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The applicants rely on Article 10 of the Convention n two respects tax
officials’ duty of confidentiality should not be used aganst journalists, and journalists
should not be punished for publishing information which they have venfied and wihich
15 accompanted by proof of its veracity

The Commussion ¢onsiders that the apphcants did raise these 15sues before the
Court of Cassaton They submutted, first, that Mr Calvet’s income was not a
confidential matter, so that pubhshing that information could not have constituted
breach of the duty of confidentiality, secondly, that information, which could not be
physically taken, could not form the subject matter of a handling offence, and, finally,
that the Court of Appeal had found them guilty of handling stolen goods, not on the
grounds that they had had possession or control of such informauon but simply
because they had divulged u by way of 'pubhication’

The Commission notes that the applicants rehied on the Presws Freedom Act of
29 July 1881, claimung that several of 1ts provisions had been breached This leads the
Commussion to conclude that they submitted a ground of appeal based on domestic law
which was equivalent or simiar to pleading Article 10 of the Convention The
applicants were clatming the right, in their capacity as journalists, to publish 4 copy of
4 tax notice sent to them ancnymously, which 15 mamfestly a right mherent 1n the
freedom to 1mpait information n the specific case of journalists The Comimussion
infers from this that the applicants did raise the guestion of freedom of expression
Thus the Court of Cassation was invited to rule on the scope of journalists’ night to
information and did <o 1n the final ground of its judgment, by setting out the distinction
between the law applying to information iiself and that applying to the physical means
of imparting that information (see especially the Castells v Span judgment op cut
p 192, para 30) Therefore, the Commssion considers that the present case 1
distinguishable from that of Ahmet Sadik v Greece, 1n which the applicant had merely
defended himself against the charge against lim (Eur Court HR, judgment of
15 November 1996, to appear in Reports of Judgments and Decisions 1996-1, para 33)

The applicants also relied on the night to be presumed mnocent, 4 complamt
which s closely linked to the alleged violation ot Arucle 10 of the Convenuon
Moreover the Court of Cassation did not disunguish between these arguments when
making the distinction referred (o above (see the Cavtells v Spain judgment, op cit,
p 20, end of para 30)

No doubt the reason why the appeal failed 15 to be found in the hmited
Jurisdiction of the Court of Cassaton, which hears appeals on pomnts of law only and
cannot review hndings of fact, which are the exclusive junsdicuon of the inal courts
The mam thrust of the Court of Cassation judgment was to define the legal principles
applicable to the publication of confidential information

In these circumstances, the Commission considers that the objection of non-
exhaustion of domestic remedies must be rejected
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b On the ments, the Government submut that the complaint 15 manifestly ill-
founded They acknowledge that the applicants’ conviction constitutes an interference
within the meaning of Article 10 para 1 of the Convention However, they argue that
that nterference was prescribed by law (sections 460 of the old Crinunal Code and
L 103 of the Tax (Procedures) Code} and was necessary for the protection of the
reputation or nghts of others and "for preventing the disclosure of information
received 1n confidence ' within the meaning of Artucle 10 para 2

According to the Government, the conviction pursued the legitimate aim, first,
of protecung Mr Calvet's reputation, since the mformation published concemed the
amount of his earmings 1n hus capacity as the president of a company mvolved i a pay
dispute

Secondly, the conviction mmed to prevent the disclosure of confidential
information, covered by the duty of professional confidentiahty to which tax officials
are subject pursuant to section L 130 of the Tax (Procedures) Code

The Government went on to argue that the interference was necessary' mn a
democratic society to achieve these aims

Restrictians on the freedom of expression must be looked at in the light of the
duties and responsibilities of the persons concerned  this 15 what justihes imposing a
duty of discretion on public servants (see No 11389/85, Dec 1588, DR 56,p 127
and Eur Court HR, Hadjlanastassiou v Greece, judgment of 16 December 1992,
Series A no 292) Simularly, the Commussion found the conviction of a journalist who
had published a confidential parliamentary document justified by the fact that, in the
hght of his work, the applicant had the duty and responsibility to be aware of the
conhidential nature of the docoment (see No 10343/83, Dec 6 1083 Z v Switzerland,
DR 35 p 224)

According to the Government, the applicants’ conviction was proporuonate 1o
the aims pursued, since the offence of handling stolen photocopies would not have been
made out had the applicants simply published the information relating 1o Mr Calvet’s
income, without also publishing a facsimile of the tax notices In that case, they could,
admittedly, have been prosecuted for criminal defamation commutted through the press
but the Court of Cassation allows journalists to publish proof of the truth of their
assertions, and thus to defend themselves aganst the charge of criminal defamation,
even 1f such proof has been obtained unlawfully, as 1n the wstant case (see Cass crum
15693, Bull cttm No 210) Under those conditions, the applicants could impart the
information at their disposal freely

The Government claim that the mformation published did not bear on a matter
of public concern as defined n the case-law (Eur Court HR Thorgewr Thorgeirson
v [celand, judgment of 25 June 1992, Senies A no 239) It aimed to undermine
Mr Calvet’s posiion and to put tum, personally, i a cifficult situation given the
background ot the industriil dispute Moreover, treating the publication of tax notices
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as a cnimunal offence does not deprive the public of any possibulity of being informed
an the subject section L 111 of the Tax (Procedures) Code autharises taxpayers to
consult the list af taxable persons 1n their locality and to find out their taxable 1ncame
and the amount of (ax payable by them.

The applicants dispute this argument They deay that the information which they
published concerming the ncome of the president of a car company was 10 any way
confidential, claiming that, under French faw, publishing wnformanion about a person’s
finances, without any reference to that person’s life or personality. is not prohbied by
the law on the protecnon of private life The same must apply. @ fornor, where that
person is a public fipure playing a part in the economic life of the couniry They argue
that the information atself was not confidential; the duty of confidentzalily n 1ax matters
binds enly persons working for the tax authorities.

The applicants argue, further, that the article was not aimed wt Mr Calvet’s
reputation o1 rights, but at the management of his company, which was mvolved in an
industrial dispute. The debate went beyond Mr Calvet as a private idividual: his
character, the nature of his job, the importance of the industrial disputc and of the
company concerned all lent themselves to public debate.

The applicants claim that their conviction was not justifhied under Aricle 10
para 2 of the Convenuon, The duty of confidentiality affected only tax offictals and
not the informaton wselt and thus could not be extended to journalists They could not
have known that the information had been obtained as a result of a4 breach of
professional canfidentualuiy since the domestic courts had uot been able to establish this
despute 4 twa year investiganion In publishing a facsumile of the tax notices, they were
demonstating the wuth of theur wformation and fulbiling theyr duty a8 joucnalists
Moreover. Mr Calvet had not really complained because the facomile had been
published. but because his income had been revealed

Following a prehminary examination of the parties’ arpuments, it~ own case law
and that of the Coun, the Commission considers that the apphicants” complaint raises
sufficienlly complex issues of law and fact for their determination 10 require an
examunation of the merits of the case. Consequently, the complaint cannot be declared
manifest]y il1 founded within the meaning of Article 27 para. 2 of the Convention No
other ground for declaring it inadmissible has been established.

2, In therr further submussions dated 4 October 1995, the applicants allege a
violation of the principle of the presumption of innocence as guarantecd by Article 6
para. 2 of the Convention

a. The Government claim that this complaint is inadmissible as out of ume. The
Court of Cassation gave judgment at a public heanng on 3 Apnl 1995 Thus, on that
date, the applicants shauld have had a sufficiently clear grasp of us content Moreover,
as early 4y 4 April 1995, the press reported the content of the judgment and indicated
that the applicants inrended to apply to the Commission Therefore, the six month
period started ta run on 3 April (993, so that the Further submissions were aut of time

124



The applicants acknowledge that they leamed the gist of the Court of Cassation’s
Judgment as soon as 1t was pronounced However, they consider that the six-month
pertod did not start running until they were officially served wath the notice of
dismussal of their appeal by the Principal State Counsel at Pans Court of Appeal, on
5 May 1995

The Commussion notes that, under Article 26 of the Convention, 1t may only deal
with a matter " wiathin a period of six months from the date on which the final
decision was taken”

The Commussion recalls that, as regards any complamnt not included in the
application itself, the Tunming of the six-month peniod 1s not mterrupted unul the date
on which the complaint 15 first submitted to the Commussion (No 10293/83, Dec
121285, DR 45, p 41)

The purpose of the peniod laid down in Article 26 of the Convention, apart from
1ts primary objective of safeguarding legal certainty (see No 9587/81, Dec 13 12 82,
DR 29, p 228 and No 10089/84, Dec 11588, DR 56, p 40), 13 to give the
applicant sufficient time to evaluate the destrability of submitting an application to the
Commussion and to decide on the content thereof The rule contained 1n Article 26 must
be interpreted and applied 1n a given case 1n such a manner as to ensure to any
applicant claimung to be the victim of a violation by one of the Contracting Parties of
one of the nghts set out 1n the Convention or its Protocols the effecuve exercise of the
night of individual petition provided by Article 25 of the Convention (see No 22714/93,
Dec 271195, DR 8%, p 1I7)

In the instant case, the Commission notes that the final domestic decision was
the Court of Cassation judgment given in public on 3 Apnil 1995 It takes the view that,
since the applicants had raised an 1ssue under Article 6 para 2 of the Convention, they
or the lawyer representing them before the Court of Cassation needed a copy of the
written Judgment in order to construct their arguments challenging it (see No 9299/81,
Dec 13384, DR 36, p 20) There 15 nothing to suggest that the applicants or their
lawyer could start domng this on 3 April 1995, the date on which the judgment was
pronounced at a public heaning - which, moreover, they had no obligation to attend
(see, @ contrario, No 5759/72, Dec 20576,DR 6, p 15)

For these reasons, the Commussion considers that, 1n the mstant case, the six-
month period did not start running on 3 Apnil 1995 but, at the earliest, on 4 Apnl 1995,
that 1s, s1x months to the day before the complaint was submutted to the Comnmussion
on 4 October 1995

It follows that the Government’s objection that the complaint was submtted out
of ume must be rejected

b The Government submut that the complaint 1s incompatible ratione materiae with
the provisions of the Convention They argue that the applicants are really seeking to
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challenge the grounds of their conviction rather than its validity from the point ot view
of Arucle 6 para 2 According to the Government, that Article 1s essentially concerned
with the judge’s attitude durning the tal and not at all with the submussion, taking and
assessment of evidence which fall under Article 6 para |

As regards the mernits the Government consider that i any event, the
apphicants’ conviction was well founded and full reasons for 1t given The Court of
Appeal did not rely on inference or presumption but established that the applicants were
puilty With regard to the hrst apphicant, the Government consider that the Cournt of
Appeal did not hold him automatically liable simply because he was the Pubhshing
Director, he was convicted for having actively parucipated in the publication of the
relevant article, 1n two ways having checked the provenance of the tax notices and
having passed the article for press in place of the editor’s personal assistant, because,
as he himself had adnutted, 1t was problematic

The applicants contest this argument They claim that the Court of Appeal
convicted them simply on the basis that the source of the tax notices could only be a
tax official, without determming that person’s identity or - despite a lengthy
investigation  proving that he or she was indeed subject to a duty of professional
confidentiality The first applicant’s conviction was based solely on his capacity as the
Publishing Director and, hence, was predetermined, with the balance of proof being
completely shufted According to the applicants, the Court of Appeal never found as 4
fact that the hrst applicant knew that the document had been obtammed unlawfully that
s through a breach of the duty of professional confidentiality

Following a preliminary examination of the parties’ argumients and tadking
account of its conclusion with regard to Article 10 of the Cenvention the Commission
considers that the applicants’” complaint under Aruicle 6 para 2 of the Convention,
including the 1ssue of whether 1t 1s incompatible ratione materiae as claimed by the
Government, also raises sufficiently complex 1ssues of fact and law for therr
determunauocn to require an exanunation of the ments of the case Consequently this
complamnt cannot be declared manifestly 1l founded within the meaning of Article 27
para 2 of the Convention No other ground for declaring 1t inadmissible has been
established

For these reasons, the Commission, by a majority,

DECL ARES THE APPLICATION ADMISSIBLE, without prejudging the

merits
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