APPLICATION N° 38192/97

ASSQCIATION DES AMIS DE SAINT-RAPHAEL ET DE FREFUS and others
v/ FRANCE

DECISION OF | July 1998 on the admussibility of the apphication

Article 6, paragraph 1 of the Convention Restrictions un the exercise of the nght

of
pl
fo

ownel ship concern a civil right However an application for judicial review af a
efectaral vider approving a devefopment plan i respect of an area 15 not decisive
rosuLh @ night, siice insufficrent details of the restiictions were not given

Article 25 of the Convention:

ay The concept of vicum™ 15 an dulonomous concept It must be interpreted

independently of concepts of domestic law such as capacity to bring or take part
tn legal proceedings

b The Convention does not provide for an “acuo popularis”

)

A person who 15 unable to demonstrate that he 15 personally affected by the
application o orusston fe criticises cannot clam to be the victim of u violation of
the Convention

In the invtant case the only subject of the proceedings was whether or not a
particulur prefectoral order was luwful However only mumapal orders granting
buiiding permits were likelv to have had the effect of restriciing the applicants’
tights of ownersiup

It iy only in exceptional cucumstances that the risk of a future violation can confer
the statuy of victun on dre applicant



¢) An assouwdtion cannot claim to be uwself @ victim of measures which affect ws
members but do not affect the association iself

J Anassouation mav act on behadf of us mombers before the Commussion only on the
condition that 1t identifies them and provides evidence of 1ty quthoray to represent
them

THE FACTS

The first applicant 15 an association called Les Amus de Sant-Raphael et de
Frejus whose registered office 1« i Panis 1t 1s represented by Emilie Michaud-Jeannin,
secretary to the association

On i4 May 1997, at the associauon s general meeung, 4 number of the members
asked the association to represent them and Jodge an application on their behalf with
the European Commussion

The second apphcant, Cathenne Omezzoll, born i 1963, 15 a French national
and lives in Saint Raphael

The third applicant, Josyane Blane born mn 1942 1y a French national and lives
mn Samnt Raphael

The fourth apphicant, Lows Ducemi, born in 1930, 1 a French national and lives
in Saint-Raphael

The fifth applicant, Roland Hessel, born 1n 1941, 15 a French national and lhives
in Agay

The sixth applicant, Momigue Serte born in 1948 15 a French national and hves
mn Agay

The seventh applicant, Lucien Benchimol, born in [946, 15 a French nauonal and
lives i Agay

The eighth applicant, Frangois Michaud, bom 1n 1958, 15 a French natonal and
Iives i Sawnt-Raphael

They are represented before the Commission by Emilie Michaud Jeannin
A The particular circumstances of the case

The facts of this case centre on a planned urban development zone (zone
d amenagement concerté - “ZAC”), known as the “ZAC du cap du Dramont™, several
kilometres to the east of Sant Raphae! and bwilt against the httle wooded mound

which, on one side of the Dramont headland, overlooks the beach where the Alhes
landed i 1944 and Agay harbour on the other
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This ZAC was created pursuant to a mumstertal order of 4 January 1985, which
provided, inrer alia, that “the task of developing the zone shall be entrusted to a public
or pnvate corporation in accordance with the ferms of an agreement”

1 Proceedings relating to the application for judicial review of the munistenal order
creauing the ZAC

After petinoning the Ombudsman and applying to the Mimster of Infrastructure
to reconsider his decision, the applicant association, whose object - as described i uts
Memorandum and Articles of Association - 15 “the protection of the surroundings,
quality of life and appearance of the two municipalities™, applied to the Adnumstrative
Court on 5 August 1987 for judicial review of the ministerial order The court
distmussed the associations application, holding that neither section 35 of the Act of
7 January 1983, nor section I of the National Planning Directive for the Protection and
Development of Coastal Areas laid down specific rules of conduct and “the alleged
flaws, even 1f proved,  n the development agreements  could not render the order
coraplamed of unlawful *

On 16 October 1992 the Conseld d'Etut wpheld the Admunistrative Court's
Judgment

2 Proceedings relating to the application for judicial review of the prefectoral
order

On 26 March 1987 the applicant association apphed 1o Nice Adminisirative
Counrt for judicial review and a stay of execution of the order of 18 July 1986 by which
the Pretect of the Var had approved the plans for the Cap Dramont ZAC to be built at
Samt-Raphael

On 4 July 1991 Nice Administrative Court set aside the prefectoral order,
upholding four grounds submutted by the applicant association to the effect that the Act
of 3 January 1986 on the Development Protection and Enliancement of Coastal Areas
had been wnfringed

The court held first that the development plan minnged Arucle L 146-7,
paragraph 2 (inserted into the Town Planmng Code by the Act of 3 January 1986),
which provides that “any new through-roads shall be laid at ¢ mummum distance of
2 {00 metres from the shore” because “the documentary evidence shows that the access
roads planned 1o the east and west of the Route Nutionule 98, which follows the
coasthine  will involve new through roads bemng laid less than 2,000 metres from the
shore Moreover, these roads will result in further congestion of the coastal road
traffic”



The court went on to hold that the development plan tfnnged the provisions of
section 27 of the Coastal Areas Act {(which had not been inserted into the Code),
according 10 which "“other than i harbour and indusmahsed harbour areas . no
alteration shall be made to the natural state of the seashore, whether by erecting
breakwaters, drarming, stone beddmg, backfilling or otherwise ™ and noted “that the
documentary evidence, particularly the survey and the attached plans, show(ed] that an
area 1s to be stone bedded, a breakwater remnforced, a quay constructed, and jettes and
permanent stryctures built, parncularly seafront restaurants, ali of which [was] mtended
to cater for the many visitors whom this vast project [would] attract, especially during
the summer”

The court also examined the submission that there had been an infringement of
Article 1. 146 6, paragraph 1, of the Town Planming Code, which provides that
“documents and decisions relaung to the zoning or occupanion and use of land shall
preserve the land and sea, and sites and landscapes of special interest or characterisne
of the natural and cultural heritage of the coast . . and found “that there 1s no
evidence  of any concern to protect the coast from damage to, among other things,
the quality of the landscape and the state of the seabed near the shore, particularly the
abundant clusters of posidoma growing along this hitherto unspoilt sireich of the
coasthne, o matter which should have received special attention n the course of the
enquiry made prior 1o declaring the project to be in the pubhc interest ™

Lastly. the court reterred to Article L 146-2, paragraph 1, of the Town Planming
Code, which provides “in determunung the capacity of sites which have been or are to
be developed, the planning documents must take nto consideration the need to protect
the areas and types of environment referred to in Article L.146-6". 1t noted “that the
documentary evidence show[ed] that the proposed project [would] cover a surface area
of 105,000 m2 and that one of the zones (Zal), near the sea, [would] have a net surface
arez of 3.900m” on which hotel and other tounst accommodation, and commercial
premises and services |would] be built to a height of 7 metres and, 1n some cases, even
13 mietres, such 4 large scale project, which [would] inevitably drasucally alier Agay
bay, revealled| a clear error of yjudgment

The companies Dramont-Agay and Dramont Aménagement, which had been
awarded the contract to develop the ZAC, applied to the Conseil d’Etat for the
Admumustrative Court's judgment to be set aside

The applicant association submitted 1ts wnitten pleadings on 16 March 1992
In his pleadings the Government Commissioner submutted, wnter afra, that “the

development plan stops far short of turning a natural area into a potentially built up
one. natural, wooded and protected arcas account for almaost twe thirds of the ZAC's
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surface The reference 1 the judgment to the potential construction by the sea of
butidings 13 metres hugh actually concerns only an excepuoi, which must be hinuted
1o one buillding and will be in an area separated from the shore by a protected
woodland Any development of a greenfield 1s of course regrettable However, neither
this project nor the development plan impiemenung 11 15 In any way s0 €XCESsIVE as {0
give rise o a finding of a clear error”™ As regards the applications for cancellaton of
the bwlding permuts granted 1n respect of land m the ZAC, the Government
Comnussioner, relying on the Administraiive Court » rubing that they had been filed out
of time (see third set of proceedings), submutted that they should also be disrmssed

In a judgment of 2% November 1996 the Comerl d'Etat quashed the
Adonumstrative Courts judgment on the grounds “that the public bwldmng works
entrusted to the developer are to be undertaken outside the Cap Dramont ZAC, so that
the subrmussion that the object of those works breaches section 27 of the Act of 3 July
1956 15 neffecuve for the purposes of challenging the decision approving the
development plan” The Consei! d'Etat also found that, in authonsing the construction
of burldings of a maxunum height of 7 metres and, in one exceptional case, of up to
13 mewes, the Prefect of the Var had not commutied a clear error of judgment

3 Proceedings relatmg 1o the appltcations to slay eaecunion of the building permts
1ssued by the mayor of Saint-Raphael

In municipal orders of 30 November, 10 and 13 December 1990, and 7 January
and 27 June 1991, the mayor of Saint-Raphael 1ssued Dramont-Aménagement with a
number of bulding pernuts for the construction of a butlding complex

On 27 September 1991 the applicant association appled to the President of Nice
Admumstrative Court for judicial review ol the municipal orders of 13 November 1990,
10 December 1990 and 7 January 1991 granung Dramont-Aménagement buildmg
permits

On 24 October 1991 Nice Admunstrative Court disnussed the applicatons for
qudicial review of the three municipal orders granting bmilding permmits, on the ground
that 1t had been lodged out of tme, that 13 more than two months after the first day
on which the building permts 1n guestion had last been posted

On 29 November 1996 the Comieil d’Etat upheld the Administrative Court's
Judgment of 24 October 1991 disrmissing the applications for judicral review of the
butlding permuts on the ground that they had been lodged out of tume
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Relevant domestic law

Town Planning Code
Arucle L 111-11

“Development and town-planning laws may lay down national provisions or
provisions specific to certain parts of the termtory

Article L 146-1

“The provisions of this chapter shall be regarded as development and town-
planming laws within the meamng of Article L 111-1-1 They specify the
conditions of use of land, sea and lacustrine areas

(1) m the coastal murnucipalitics defined in section 2 of Law no 86-2 of 3 July
1986 on the Development, Protection and Enhancement of Coastal Areas

Article L 146-2

“In determining the capacity of areas wlich have been or are to be developed,
all planming documents must fake 1nte consideration

(1) the need to protect the dreas and types of environment reterred to 1n
Article 146-6

Article L 146 6

“Documents and decisions relaung to the zomng or occupation and use of land
shall preserve the land and sea, sites and landscapes of special interest or
charactenstic of the natural and cultural hentage of the coast, and the
environments necessary to mamtainng the biological balance ”

Article L 146 7

“The construction of new roads 1s governed by the provisions of this Article
Any new through roads shall be laid at a munimum distance of 2,000 metres
from the shore

£33
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COMPLAINTS

) The applicant assocation complains, under Article 1 ot Protocol No | to the
Convention that 1t and 1ts members, who own property wn the Cap Dramont area, have
suffered infringements of thewr right to peaceful enjoyment of therr possessions Itrefers
in this respect to the prefectoral and mumecipal orders pursuant to which property
developers have succeeded i reducing the ares of certam peoples property and
restricung thew use thereof

2 The applicant association complamns turther both on its own and 1ts members
behalf of a lack of impartiality on the part of the Litigation Division of the Conset!
¢ Eter which an g qudgment of 29 November 1996 held that the Prefect of the Var had
not committed a clear error of judgment It alleges that an owner of land 1 the ZAC
who had been seelang to sell hus propeity was a relative ot one of the judges of the
Litigation Division, which heard the appeal It alse complains that the proceedings were
unfair in so far as 1t was nenther summoned before nor able to address the Consel
d Etat and «omplains of the length of the proceedings, which 1t alleges, began with an
Jpplication 1n 1986 to the Muuster to reconstder his decision, contiaued with the
referral of the case m 1987 to the Admustrative Court, which did not rule until
4 August 1991 and ended with the Conscil d Frae s judgment of 29 November 1996
isee second set of proceedmgs)

3 It complains fastly of g violavon of Ancle 13 of the Convention on the ground
that 1ts right to an effective remedy was mfrninged by the prefect and the mayor

THL I AW

1 The applicant assoctation clatms that 1t and 1ty members are vicims of
admimstratne decisions resulting 1n a violanen of Aiticle 1 of Protecol No 1 to the
Convention

e Commission s first task 15 10 examine whether the conditions laid down by
Article 25 para 1 of the Conventien have been complied with in this case

The relevant part of Article 25 para 1 of the Convention reads

The Commussion may receive petitons  from any person non-governmental
organisaton or group of individuals claiming 1o be the victim of a violation by
ene of the High Conuacting Pirties of the nghts set ferth m this Convention

The Commussion recdlls that w order to rely on that provision two conditions
have to be satisfied the applicant must fall into one of the categones of applicants
referred to 1n Article 25 and must be able to claim to be the victim of a4 violation of
the Convention
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d Can the applicant assoctation be described as 4 victim?

As regards the first condition laid down by Article 25 of the Convention, the
Commussion notes that the applicant assoclation is an association of natural persons,
which complies with the defimtion of an “association”™ 1 French domestic law  As
such, ut clearly falls into one of the categones of applicants referred to n Article 25 of
the Convenlion, namely that of non governmental organisations

As regards the second conditon, the Commussion recalls that the concept of

victn” as used in Article 295 of the Convention must be interpreted autonomously and

mdependently of concepts of domestic law such as capacity to bring or to take part i
legal proceedings {~ee for example No 34614/96 Dec 7497, DR 89, p 163)

An applicant cannot claim to be the victum of a breach of one of their nghts or
freedoms protected by the Convention unless there 15 a sufficiently direct connection
between the applicant as <uch and the injury they maintamn they suffered as ¢ result of
the alleged breach According to the established case law of the Commussion, an
applicant associanign cannot clam to be rtself a victim of measures alleged to have
mtertered with the Convenuon nghts of ity individual members {see, among other
authoies, No 24581/94 Dec 6495, DR 8l,p 123 uwp 127)

In the present case 1t 15 clearly not the applicant association as such which 1s the
victim of the alleged violations of the rights guaranteed by Article 1 of Protocol No 1
to the Convention Solely the members of the applicant association as individuals,
could claim to be victims of a violation of those mghts (see, mutatis murands,
No 14614/96, cited above, p 171}

h Can the members of the applicant association be described «v  vienms™

In this respect the Comnussiwon notes that the apphcant association claums also
to tepresent 1ty members as alleged vicums of 4 violation of the night to peaceful
enjovment of their possessions Furthermore at has shown that it was instructed by 1ts
members to lodge an application with the Comnussion on thewr behalf The Commission
also noies that the members of the association can be wdentified (see, by converse
implication No 3461496, cued above, p 171)

Nevertheless, the L ommission notes that 1t 15 not apparent from the domestic
proceedings relating to the application for judicial review of the pretectoral order (see
the second proceedings) that the association expressly complained about the possible
consequences ot that order tor its members night w peaceful enjoyment of their

property

It 15 clear both from the judgment of 4 July 1991 of Nice Admumstranve Court
and from the applicant association's pleadings in reply to the Consell d’Ewar on
16 March 1992 that the application for judicial review of the pretectoral order was
hased only on general considerations relating to the protection of the environment and,
mote specifically, compliance with the provisions of the Couastal Areas Act of 1986
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The Comrmssion recalls in this respect that the Convention does not provide for
an actie popularis but requures the applicant to establish that he or she 1s or will be
personally and directly affected by an act or ormission amounting to a violation of the
Convention There must therefore have been an actual mfringement of a night and not
4 mere threat of an infringement (see No 28204/95,4 1295 DR 83,p 112}

In the mstant case, however, the only subject of the proceedings 1 the
administrative courty related 1o submissions, under the Coastal Areas Act, that the
prefectoral order which created the project to develop the ZAC was unlawful

The Commuission notes that the individual applicants have failed to show, either
i the domestic proceedings or before the Comnussion, that their nght to peaceful
engoyment of thear possessions would have been infninged, contrary to Article 1 of
Protocol No 1 to the Convention, unless the order in question had been set aside

In so far as the applicants real allegation 1s that there 1s a nisk that their right
to peaceful enjoyment of thewr property wili be infringed if the prefectoral order 14
implemented, the Commussion recalls that it 1s only 1 highly exceptional circumstances
that an applicant may clasm 10 be a vicum of a violaton of the Convention owing to
the nisk of a future viclation An example of this would be a piece of legislation which,
wiule not having been apphied to the applicant personally, subjects hum to the nisk of
bewng directly affected wn specific circumstances of s hife (see No 28204/95, cited
above, pp 130 131)

In the wstant case, the Commussion notes that the apphcants, Laken individuaily
have not submitted any evidence i support of therwr allegations, such as thew utle-deeds
to praperty or documents relating to the consequences of losses they have allegedly
suffered as a result of the implementation of the prefectoral order (see, mutants
mutandis, No 28204/95 cuted above, p 131)

The Comnussion 15 of the opimon that there would be no zeal nsk of the
applicants nght to peaceful enjoyment of thewr property being affected unless,
implementation of the prefectoral order, bullding permuts concerming them directly and
individually had been 1ssued by the relevant authority

In thiy regard the Commuission notes that the applicant association did indeed
apply to Nice Admunmistrative Court on 27 September 1991, while the proceedings 1o
set aside the prefectoral order were stll pending for judicial review of three municipal
orders granting building permuts There 1s no evidence however, that those building
permuts affected the appheants’ nght to peaceful enjoyment of thew property, and even
supposing that they had, the Commussion notes that the actions to set aside the
municipal orders granting bullding permuts were ruled imadmusssble by the Conserl
d'Etat on 29 November 1996 on the ground that they were tme-barred
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The Comnussion notes further that there s no evidence either that the members
of the association individually challenged the buillding permmis on the ments

It follows that this part of the application must be rejected as mamfestly 1ll-
founded pursuant to Article 27 para 2 of the Convention

2 The applicant association goes on to complamn that it did not have a fair hearing
because 1l was not summoned to give evidence of the Comserl d'Etar heanng (see
second proceedings) It submuts turther that, on account of the composition of the
Litigation Division of the Conseil d’Etat, which gave Judgment on 29 November 1996
(see second proceedings), and, m particular, the vested interest of certain members of
that court in overturning the Admumistrative Court's judgment, given their relationship
with, infer alia, a landowner wishing to sell his land to the property developers
responsible for develeping the ZAC, 1ts nght to be heard by an impartial tribunal was
mfringed It contends, lastly, that the overall length of the proceedings farled to comply
with the “reasonable tume” requiremnent [t relies on Articte 6 para 1 of the Convention,
which 1 so far as relevant provides

“In the determunation of his cavil nghts and obligations  everyone 1s entitled
to a far and public hearing within a veasonable tme by an independent and
unpartial tnbunal "

The Commussion must first exanune whether Article 6 para 1 apphes to the
present case and, in particular, whether there was a dispute concerning a “civil nght”
which could be claimed, at least arguably, to be recognised i domestic law A dispute
of a genuine or senous nature must be at 1ssue and the outcome of the dispute must be
directly decisive for the right in question (see Eur Court HR, Qerlemans v the
Netherlands judgment of 27 November 1991, Senes A no 219, pp 20-21, paras 45-
49)

In the instant case the Commussion notes that the applicant association
complains, under Article 6 of the Convention, solely about the proceedings relating to
us application for judicial review of the prefectoral arder approving a project for an
urban development zone which it considered contrary to the 3 January 1986 Act on the
Development, Protection and Enhancerent of Coastal Areas (see second proceedings)

Having regard to 11s conclustons regarding Article 1 of Protocol No 1, the
Commussion concludes that the applicant association itself canmot rely on any
wfningement of a civil nght
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However, the Commission notes that the applicant assoclation also claims that
the prefectoral order resulted n restrichions on the exercise by 1ts members of their
right to peaceful enjoyment of therr property The Comnussion concludes from thus that
there was a “cuvil night” at 1ssue within the meaning of Article 6 para 1 of the
Convenuon (see, for example, Eur Court HR, Zander v Sweden judgment of
25 November 1993, Series A no 279-B, p 40, para 27)

Nevertheless, and having regard to 1ts conclusions 1n respect of the complaint
based on an alleged violation of Protocol No | the Comnussion considers that the
prefectoral order in question did not result 1n sufficiently serious restrictions on the
right of the members of the association to peaceful enjoyment of thewr property As the
Commuission has noted above, only the mumicipal orders granuing bulding permuts 1n
unplementation of that prefectoral order could have had the effect of restncting the
exercise of thewr property nghts The Commtssion notes that the domesuc proceedings
to set aside the mumicipal orders granting those building permits are not at 1ssue n this
case  Furthermore, 1t observes that i the domestic proceedings te set aside the
prefectoral order, the applicant association did not refer to the consequences of that
arder tor 1ty members property  but contested only the lawfulness of the erder under
the Act of 3 January 19%0

The Commission therefore considers that it has not been established that the use
made by the members of the association of their property was restricted as a result of
the prefectoral order

The Comsmussion therefore considers that, 1n the circumstances of this case, the
dispute 1 question was not directly decisive for the “civil” nights of the apphcant
association or s members  Article 6 para | of the Convenwvon i~ therefore
inapplicable

It tollows that this complaint muost be rejected as being mcompatible ratione
materiae with the Convention pursuant to Article 27 para 2

3 The applicant association claims that 1t did not have an effective remedy within
the meaning of Artcle 3 of the Convention on the ground, inter aliu, that given the
alleged paruality of the C omeil d'Etat, that body should have dechned junsdiction

The Commisston notes that the applicant was able freely to exercise 1 the
admunistrative courts the remedies avdilable to 1t under French law Furthermore the
guarantees under Article 13 have been consistently interpreted by the Conventon
organs as applying only in respect of a grievance which can be regarded as “arguable™
{see Eur Court HR, Powell and Rayner v the Umted Kwgdom judgment of
21 February 1990, Senes A no 172, p 14, para 31)

In the present case however, the Commussion has dismissed the submussions on

the menits on the graund that they do not reveal any appearance of a violaton of the
Convention
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It follows that die complaint s manifestly di-founded. pursuaat to Article 27
pura. 2 of the Convenuon.

For these reasons, the Commission, unammously,

DECLARES THE APPLICATION INADMISSIBLE.
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