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Lord Justice Singh:

Introduction

1. This  appeal  concerns  the  time  limit  for  referring  complaints  to  the  Financial
Ombudsman  Service  (“FOS”)  under  the  Financial  Conduct  Authority  (“FCA”)
Dispute  Resolution:   Complaints  Sourcebook  (“DISP”)  in  respect  of  mis-sold
payment protection insurance (“PPI”), in particular where a person to whom PPI was
mis-sold has subsequently become bankrupt.  DISP is a statutory scheme found in the
FCA  Handbook  (“the  Handbook”).   It  is  delegated  legislation  made  under  the
Financial Services and Markets Act 2000 (“the FSMA 2000”).  

2. I will describe the scheme set out in DISP in more detail later but will refer to the key
provisions on limitation now in order to explain the issue which arises on this appeal.
DISP 1.8.1R provides that a respondent which receives a complaint outside the time
limits  for a referral  to the FOS (as set out in DISP 2.8) may reject the complaint
without considering the merits,  but must explain this to the complainant in a final
response.

3. The central provision which falls to be construed in this case is DISP 2.8.2R(2)(b).
This provides that the Ombudsman cannot consider a complaint if the complainant
refers it to the FOS more than “three years from the date on which the complainant
became aware (or ought reasonably to have become aware) that he had cause for
complaint; …” (emphasis added).  The issue in this case is whether the reference to
“complainant” in that provision is a reference to (1) the bankrupt or (2) the Official
Receiver (“OR”), in his capacity as trustee in bankruptcy. 

4. Mr  Stephen  Houseman  KC,  sitting  as  a  deputy  High  Court  judge  (“the  Judge”),
agreed with the Respondent and granted a declaration that the relevant awareness is
that  of  the  OR.   The  OR now  appeals  and  submits  that  the  Judge  should  have
concluded that the relevant awareness is that of the bankrupt.  Permission to appeal to
this Court was granted by the Judge himself in view of the importance of the legal
issue and the fact that there is no previous authority on it.

5. At the hearing we heard submissions from Mr Michael Gibbon KC, who appeared
with Mr Maxim Cardew for the Appellant,  and from Mr Javan Herberg KC, who
appeared  with  Mr  Oliver  Assersohn  for  the  Respondent.   I  express  the  Court’s
gratitude to them all and those instructing them for the preparation and presentation of
this appeal.

Factual Background

6. From the 1980s PPI was mis-sold to private customers by financial institutions on a
massive scale.  Between 2011 and April 2020, over 32.4 million complaints about PPI
had been made and £38 billion had been paid in redress.  A report by the FCA in 2020
described this as “by far the largest consumer redress exercise in the UK’s history.”

7. Customers who were mis-sold PPI are entitled to redress under DISP.  Numerous
individuals who were mis-sold PPI subsequently went bankrupt,  and it is common
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ground that any compensation obtained by way of redress falls into the bankrupt’s
estate, to be distributed in accordance with the provisions of the Insolvency Act 1986
(“the 1986 Act”). 

8. The rules in DISP were amended in 2017 so as to insert a “backstop deadline” for PPI
mis-selling complaints of 29 August 2019.

9. The  Respondent  is  the  UK  financial  services  arm  of  The  Very  Group.   It  is  a
consumer  credit  lender,  which  from  the  mid-1980s  to  approximately  2014  sold
various forms of PPI to its customers.

10. The OR is the trustee in bankruptcy of hundreds of thousands of bankrupts and in that
capacity has referred mis-selling complaints to a large number of financial institutions
which sold PPI.  By the end of the 2020-21 financial year the OR had recovered over
£500m in respect of mis-selling claims.

11. In May 2019 the Appellant indicated its intention to bring a significant number of PPI
mis-selling complaints against the Respondent, seeking compensation for PPI policies
held by bankrupts before their bankruptcy orders were made.  On 29 August 2019, i.e.
the  backstop  deadline,  the  Appellant  requested  that  the  Respondent  treat  its
correspondence  as  an  expression  of  dissatisfaction  in  relation  to  any  PPI  policy
identified as held by the bankrupt prior to their date of bankruptcy.

The proceedings in the High Court

12. The Respondent brought a Part 8 claim in the High Court, seeking a declaration that
the relevant awareness for the purposes of DISP 2.8.2R(2)(b) is that of the OR. 

13. There was a second, parallel claim brought by Canada Square Operations Limited and
Citifinancial Europe Limited, which raised the same primary issue as in the present
case.  That claim was compromised on confidential terms a few days before trial.  The
witness evidence filed in that claim stands as evidence in the present case.

14. In the Part 8 Claim Form the Respondent identified the dispute between the parties as
to the correct construction of DISP 2.8.2R(2)(b) but then asserted in the alternative
that:

“even if it is the bankrupt’s awareness that is relevant for the purposes
of DISP 2.8.2R(2)(b), the bankrupt would have become aware (or ought
reasonably to have become aware) that he had cause for complaint at
the  time  of  bankruptcy  or  shortly  thereafter  (this  arises  from  the
attribution of the Official Receiver’s knowledge to the bankrupt) …”
(Emphasis added)

15. The Respondent confidently asserted that the claim did not give rise to any dispute of
fact.  Accordingly, it would appear that this alternative declaration, like the primary
one, was sought as a matter of pure law.  
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16. In the High Court proceedings, which at that time included the parallel  claim, the
parties  prepared  an  Agreed  Case  Memorandum  for  the  purpose  of  the  Case
Management  Conference  to  be  held  on  26  November  2021.   The  Respondent’s
alternative case was again set out, at para. 10 of that Memorandum.  

17. In preparation for the hearing before the Judge, the parties, at that time still including
those in the parallel claim, prepared an Agreed List of Common Ground and Issues.
It was agreed, at para. 6, that a trustee in bankruptcy is not, as a matter of general law,
the bankrupt’s agent or authorised to act for the bankrupt.  It was also agreed, at para.
8,  that  the  rules  establishing  the  eligibility  of  complainants  to  pursue  complaints
before the FOS are made under section 226 of the FSMA 2000.

18. In the list of issues, the primary issue was identified, at para. 1, as being whether the
relevant awareness for the purpose of DISP 2.8.2R(2)(b) is that of the OR or that of
the bankrupt.  At para. 3(2), the issue raised by the Respondent’s alternative case was
summarised as follows:

“If the relevant awareness for the purposes of DISP 2.8.2R(2)
(b)  is  that  of  the  bankrupt,  whether  it  is  the  case  that  the
bankrupt  would have become aware  (or  ought  reasonably  to
have become aware) that he had cause for complaint at the time
of bankruptcy or shortly thereafter.”

19. Further, at para. 4, it was said that points that may arise in answering those questions
included, at sub-para. (2):

“If  awareness  of  individual  bankrupts  is  what  is  material,
whether awareness (if any) on the part of the Official Receiver
can or should be attributed to individual bankrupts, and if so on
what basis.”  (Emphasis added)

20. In  the  skeleton  argument  on  behalf  of  the  Respondent  in  the  High  Court,  its
alternative case was set out at paras. 87-93.  The analysis advanced there was that if,
contrary  to  its  primary  case,  the  relevant  awareness  for  the  purposes  of  DISP
2.8.2R(2)(b)  is  that  of  the  bankrupt,  then  the  knowledge  of  the  OR ought  to  be
“imputed” to the bankrupt.   The analysis  was conducted in  terms of conventional
agency law:  for example  the well-known textbook on the subject,  Bowstead and
Reynolds on Agency, was quoted.

21. It is clear therefore that the Respondent’s case before the High Court was primarily
that the relevant awareness is that of the OR;  but that, in the alternative, even if the
relevant  awareness  is  that  of  the  bankrupt,  the  awareness  of  the  OR  should  be
“attributed” or “imputed” to the bankrupt.  It is common ground that the relationship
between the OR and the bankrupt is  not  the conventional  one between agent  and
principal.  Nevertheless it is also common ground that the OR is “authorised by law”
to act “on behalf of” the bankrupt in this context:  see para. 19 of the judgment below.
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22. However, the Respondent’s alternative case was not pursued (at least not with any
vigour) before the Judge; and it certainly formed no part of the Judge’s reasoning.  In
the result the Judge granted the primary declaration sought by the Respondent but
declined  to  grant  any  further  declaratory  relief  in  the  exercise  of  his  procedural
management and/or equitable remedial discretion: see paras. 64-68.  There has been
no appeal  to  this  Court  against  that  aspect  of  the  Judge’s  decision.   Nor has  the
Respondent’s alternative case as to attribution or imputation of the OR’s knowledge
to the bankrupt been revived in the Respondent’s Notice (although there are other
grounds raised in that Notice, which I will address below).

The judgment of the High Court

23. The Judge set out a helpful summary of the nature of the office of the OR at paras. 8-
10.  The main features are as follows:

(1) The OR is a statutory office created in 1883.  Appointments  are made by the
Secretary of State pursuant to section 399 of the 1986 Act.

(2) The OR is also an officer of the court  with certain investigatory powers:   see
section 400 of the 1986 Act.

(3) The office is held, and its functions discharged, by 16 individuals at present.

(4) Upon the  making of  a  bankruptcy  order,  the  OR becomes  the  first  trustee  in
bankruptcy unless the court  appoints another trustee:  see section 291A of the
1986 Act.  The bankrupt’s estate vests in the OR immediately and automatically
upon such appointment, i.e. by operation of law and without any conveyance or
assignment or transfer:  see section 306 of the 1986 Act.

(5) Like any trustee in bankruptcy, the OR holds the estate on a statutory purpose
trust but is not a trustee for the purposes of the Trustee Act 1925; it is not an agent
of, or for, the bankrupt in any recognised sense.  It steps into the shoes of the
bankrupt, including for the purposes of bringing or defending legal proceedings in
its own name and capacity.

(6) The OR’s paramount function is to “get in, realise and distribute the bankrupt’s
estate”, pursuant to section 305(2) of the 1986 Act.  The bankrupt’s estate, so far
as material, consists of all property belonging to or vested in the bankrupt at the
commencement  of  the bankruptcy:   see section  283(1)  of  the 1986 Act.   The
concept of “property” is defined very widely in section 436(1) of the 1986 Act, to
which I will return.

24. The Judge’s conclusions on the central issue in this case can be found at paras. 45-46:

“45.  The  ‘complainant’  whose  awareness  matters  in  the
context  of  limitation  is,  therefore,  the  person who refers  the
relevant complaint with requisite capacity and who (therefore)
has the relevant cause for complaint as the vested holder of the
statutory  right  or  rights  relating  to  such  complaint  and  any
ensuing award.  In  the  scenario  posited  for  present  purposes,
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that is [the OR] and not the bankrupt consumer – even if the
latter’s  actual  or  constructive  awareness  may have  pre-dated
that of the former in any particular instance.”

“46. Turning to the position of [the OR], it seems to me that
whatever  statutory  rights  exist  in  relation  to  bringing  a
complaint  and  obtaining  redress  through  FOS  they  each
constitute property as so widely defined in s.436(1) IA86.  The
entirety of such entitlement vests in [the OR] by operation of
law upon its appointment.  Whether this is a single composite
right or two (or more) distinct rights does not ultimately matter:
the  same  characterisation  applies  on  either  analysis,  in  my
judgment.  The statutory right (or each of them, if distinct) is a
‘thing in action’ and/or an ‘interest … incidental to property’,
namely the underlying ppi policy.”

Grounds of Appeal

25. In formal terms there are five grounds of appeal, although the Appellant’s written and
oral submissions did not refer to them separately in this way:

Ground 1: The Judge erred in his conclusion as to the natural meaning in the context
of DISP of the word “complainant” in DISP 2.8.2R. He should have concluded that
(in the relevant context) it meant the bankrupt, rather than the trustee in bankruptcy.

Ground 2:  The Judge erred in  concluding that  determining whether  the trustee  in
bankruptcy was “authorised by law” to bring a complaint within the meaning of DISP
2.7.2R required a detailed analysis of (a) what did and did not vest in the trustee in
bankruptcy as a matter of insolvency law (in particular s 283(1) and the definition of
“property” in s 436(1) of the IA86), and (b) the nature of authorisation required as a
matter of the technicalities of insolvency law. He should have concluded that it was
the clear intention of the draftsperson that the trustee in bankruptcy would (by virtue
of his appointment) be “authorised by law” for the purposes of DISP 2.7.2R to bring a
complaint “on behalf of” the bankrupt.

Ground 3: If (contrary to Ground 2 above) the Judge was correct to conclude that
determining whether the trustee in bankruptcy was “authorised by law” to bring a
complaint “on behalf of” the bankrupt required a detailed analysis of insolvency law,
then he should nevertheless  have concluded that  the trustee in bankruptcy was so
authorised.

Ground 4: The Judge erred in concluding that it was repugnant for the bankrupt to
continue to be identified as the complainant within the meaning of DISP 2.8.2R but
for any redress for mis-selling to vest in the trustee in bankruptcy. He should have
concluded that the relevant question for determination was the legislative intention as
discernible from the drafting of DISP; and if (as submitted by the OR) that was the
correct analysis of the legislative intention, then there was no reason in law to prevent
effect being given to that intention.
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Ground 5:  In all  the circumstances,  the Judge erred in declaring that  the relevant
awareness was that of the OR as trustee in bankruptcy.

The FOS

26. The introduction to DISP makes it clear that:

(1) The complainant is expected to complain initially to the respondent, which will
usually  be  the  firm  alleged  to  have  mis-sold  the  PPI  policy;  and  may  then
complain to the FOS.

(2) The  jurisdiction  of  the  FOS  includes  both  a  compulsory  jurisdiction  and  a
voluntary jurisdiction.  In the present case we are concerned with the compulsory
jurisdiction.

27. DISP 2.7.1R states that:

“A  complaint  may  only  be  dealt  with  under  the  Financial
Ombudsman  Service  if  it  is  brought  by  or  on  behalf  of  an
eligible complainant.”

28. DISP 2.7.2R provides that:

“A  complaint  may  be  brought  on  behalf  of  an  eligible
complainant  (or a deceased person who would have been an
eligible  complainant)  by  a  person  authorised  by  the  eligible
complainant or authorised by law.  It is immaterial whether the
person authorised to act on behalf of an eligible complainant is
himself an eligible complainant.”

29. DISP 2.7.3R defines “eligible complainant” and includes (1) a consumer.  At sub-
para. (4) it also includes a “trustee of a trust which has a net asset value of less than £5
million at the time the complainant refers the complaint to the respondent”.  I will
return to this when I address the Respondent’s Notice.

30. As we have seen, DISP 2.7.2R uses the phrase “on behalf of”.  In Plevin v Paragon
Personal  Finance  Ltd [2014]  UKSC 61;  [2014]  1  WLR 4222,  at  para.  30,  Lord
Sumption JSC said that, in their ordinary and natural meaning, the words “on behalf
of” import agency.  Nevertheless, he accepted that a special  statutory context may
require the phrase to be read more widely as meaning “in the place of”, or “for the
benefit of” or “in the interests of”.  For that proposition he relied on a number of
authorities,  including  Rochdale  Metropolitan  Borough  Council  v  Dixon [2011]
EWCA Civ 1173; [2012] PTSR 1336, at paras. 49-50 (Rix LJ).

31. In the present context, it is clear that the phrase “on behalf of” does not refer only to a
relationship of agency.  It has a broader meaning than that.  Nor can it mean “for the
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benefit of” or “in the interests of”.  In my view, in the present context, it has the
meaning “in the place of”.

32. The origins and key features of the FOS were set out by Arden LJ in Clark v In Focus
Asset Management and Tax Solutions Ltd [2014] EWCA Civ 118; [2014] 1 WLR
2508, at paras. 17-28.  It is unnecessary for present purposes to recite those here save
to note that a defining feature of the FOS is that a complainant can choose not only
whether to submit his complaint to it in the first place but also whether to accept the
decision of the Ombudsman but, if he accepts the determination within the time limit,
it is final and binding on both parties.  This follows from the provisions of section
228, as amended by the Financial Services Act 2012, in particular subsection (5):  see
para. 27 in the judgment of Arden LJ.  An award that involves the payment of a sum
of money can be enforced as a County Court Judgment:  see section 229(8)(b), para.
16 of Schedule 17:  para. 26 in the judgment of Arden LJ.

33. It is common ground that the Ombudsman’s function is to deal with complaints and
not  legal  causes  of  action:   see  R (Heather  Moor & Edgecomb Ltd)  v  Financial
Ombudsman Service  [2008] EWCA Civ 642; [2009] 1 All ER 328, at para. 80 (Rix
LJ).  However, this does not prevent the doctrine of res judicata applying to an award
made by the Ombudsman:  that is what this Court decided in Clark.

Key provisions of DISP

34. As I have mentioned, the central provision which falls to be construed on this appeal
is para. 2.8.2R(2)(b).  This provides that the Ombudsman cannot consider a complaint
if the complainant refers it to the FOS more than “three years from the date on which
the complainant became aware (or ought reasonably to have become aware) that he
had cause for complaint; …”.  There are then set out some exceptions to that general
rule, which are not material on this appeal.

35. The  word  “complaint”  appears  in  italics.   As  the  guidance  on  the  Glossary  of
definitions  makes  clear,  at  para.  4,  expressions  used  in  the  Handbook  which  are
defined in the Glossary appear in italics  in the text.   An expression which is  not
shown in  the  text  in  italics  has  its  natural  meaning  unless  the  context  otherwise
requires.

36. The word “complainant” is not defined in the Glossary but the word “complaint” is.
So far as material that definition is: 

“any  oral  or  written  expression  of  dissatisfaction,  whether
justified  or  not,  from,  or  on  behalf  of,  a  person  about  the
provision of, or failure to provide, a financial service, claims
management service or a redress determination, which:

(a) alleges  that  the  complainant  has  suffered  (or  may
suffer)  financial  loss,  material  distress  or  material
inconvenience; and
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(b) relates  to  an  activity  of  that  respondent  …  which
comes under the jurisdiction of the Financial  Ombudsman
Service.”

37. It is clear from those provisions, read as a whole, that the word “complainant” is there
being used to describe the person who has suffered (or may suffer) financial loss etc.
but at the same time contemplates that that person may not be making the complaint
because it can be made on their behalf.  Accordingly, the word “complainant” is not
being used there simply to refer to the person who makes the complaint to the FOS.  

38. Appendix  3  to  DISP  sets  out  the  FCA’s  Rules  and  Guidance  on  Handling  PPI
Complaints.   This was introduced in 2010.

39. In considering the various steps which are set out in Appendix 3, to assist firms in
handling PPI complaints, it is clear that, where the word “complainant” is used, it
refers to the person to whom the PPI policy was sold.  For example, Step 1(2) refers
to determining “the way the complainant would have acted if a breach or failing by
the firm had not occurred”:  see App 3.1.2G.  App 3.1.3G states that, at Step (1), for
some breaches or failings “the firm should presume that the complainant would not
have bought the payment protection contract they bought”.  At (2) it refers to “where
the complainant bought a single premium payment protection contract …”  

40. App  3.1.5G  defines  the  phrase  “historic  interest”  in  the  Appendix  to  mean  “the
interest the complainant paid to the firm because a payment protection contract was
added to a loan or credit product”.

41. App 3.2.3G states:

“A  firm  may  need  to  contact  a  complainant  directly  to
understand fully the issues raised, even where the firm received
the complaint from a third party acting on the complainant’s
behalf. …”

42. App 3.6.2E states that:

“in the absence of evidence to the contrary, the firm should presume
that  the  complainant  would  not  have  bought  the  payment  protection
contract he bought if the sale were substantially flawed, for example
where the firm … (2) did not disclose to the complainant, in good time
before the sale was concluded, and in a way that was fair, clear and not
misleading, that the policy was optional; …”

43. It seems to me that all of these and other similar references in Appendix 3 clearly use
the word “complainant” to mean the person to whom the PPI policy was mis-sold.  It
clearly cannot refer to the OR or other person who brings a complaint “on behalf of”
that person.
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Correct approach to the interpretation of the Handbook

44. The  FCA  Handbook  is  similar  in  its  drafting  style  to  the  Financial  Services
Authority’s Client Assets Sourcebook (CASS), which was considered by this Court in
Re Lehman Brothers International (Europe) (No 2) [2010] EWCA Civ 917; [2011] 2
BCLC 184.  In his concurring judgment Lord Neuberger MR said, at para. 181:

“… it  appears  to me that when considering how to interpret
CASS7, the following factors are relevant.  First, CASS7 must
be  construed  in  the  light  of  its  overall  purpose,  namely  to
protect the ‘client money’ held by a firm.  Secondly, CASS7
must be construed on the basis that it is intended to produce a
practical  and  commercially  sensible  result.  Thirdly,  CASS7
must  be  interpreted  bearing  well  in  mind  the  fact  that  it  is
intended  to  implement,  and  to  comply  with,  the  Directives.
Fourthly,  if  at  all  possible,  different  provisions  of  CASS7
should be interpreted coherently, and different points at issue
should be resolved mutually consistently.  Fifthly, while such
general points are of cardinal importance, the actual wording of
CASS7 must  ultimately  govern any decision as to its  effect.
…”

45. In the main judgment, Arden LJ said, at para. 18, that the interpretation of particular
provisions of such a document must be “an iterative process” but one has to begin
somewhere.  At paras. 57-58, she summarised the approach to interpretation of such a
document as follows:

“57.  The issues on this appeal turn upon the interpretation
of the statutory rules of CASS7.  The process of interpretation
of  CASS7 involves  assessing the provisions  as  a  whole  and
testing preliminary conclusions on one provision by reference
to the rest of the relevant provisions.  There must, as the judge
recognised,  be  an  holistic  and  iterative  approach  to
interpretation.   There  is  a  danger  of  compartmentalisation  if
issues are split  up and dealt  with separately.   Accordingly, I
have sought to condense them as far as possible, and to test my
conclusions by reference to the rules of the scheme considered
as a whole.

58. Although CASS7 looks like, and is, a set of rules for
market participants and investors, it  is also a set of statutory
rules.  In my judgment, the presentation of the rules in this form
serves to remind a court that the rules must be given a sensible
and practical  construction.   The court  must bear in mind the
overall scheme of the rules and keep in proportion any drafting
infelicities.   Since the rules are designed to protect  investors
(see the 2000 Act, s 138(1), set out above), the court should
lean against interpretations which result in legal ‘black holes’.
The court has at least to start out with the view that the drafter
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intended to create a coherent scheme even if this is ultimately
disproved  in  certain  respects.   The  rules  should  also  in  my
judgment be taken to be grounded in reality.   The 2000 Act
requires the rules to be the subject of detailed and far-reaching
consultation in the market prior to adoption (s 155).  It is thus
improbable that the FSA was oblivious to the fact that mistakes
or  worse  are  made  by  firms  in  practice,  and  that  serious
mistakes have been made in the past.  It can be assumed that
the  FSA  as  regulator  would  seek  to  ensure  that  the  rules
ensured  investment  protection  even  where  mistakes  were
made.”

46. For present purposes I derive the following propositions from the judgments in  Re
Lehman Brothers:

(1) Ultimately it is the actual wording of a provision that must govern any decision as
to its effect.

(2) The  Handbook  should  be  read  as  a  whole,  taking  an  holistic  and  iterative
approach, so that a preliminary view on one provision can be tested by reference
to the rest of the relevant provisions.

(3) The provision should be construed in the light of its overall purpose.  

(4) It should be construed on the basis that it is intended to produce a practical and
commercially sensible result.  The rules should be taken to be grounded in reality.
The court should keep in proportion any drafting infelicities. 

The role of the trustee in bankruptcy

47. In Gabriel v BPE Solicitors [2015] UKSC 39; [2015] AC 1663, at paras. 9-10, Lord
Sumption  JSC  explained  that  a  trustee  in  bankruptcy,  unlike  the  liquidator  of  a
company, is personally a party to legal proceedings which he has adopted.  The reason
is that the assets of the bankrupt at the time of the commencement of the bankruptcy
vest in him personally, and the bankrupt has no further interest in them.  This rule,
which dates back to the beginning of the bankruptcy jurisdiction in England, is now
embodied in section 306 of the 1986 Act.  It follows that, with the exception of a
limited class of purely personal actions, a bankrupt claimant has no further interest in
the cause of action asserted in the proceedings.  None of this means that the trustee is
bound to adopt the action.  If he does not adopt it, the action cannot proceed and will
be stayed or dismissed if the bankrupt is the claimant:  see  Heath v Tang  [1993] 1
WLR 1421.

48. Although it will often be theoretical, in particular where the estate of the bankrupt
person is  likely  to  be very small,  as a  matter  of law the bankrupt  does  retain an
interest in the actions of the trustee in bankruptcy because, if there is a surplus after
distribution to the creditors, the trustee in bankruptcy holds that surplus on trust for
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the bankrupt:  see KK v MA [2012] EWHC 788 (Fam); [2012] BPIR 1137, at paras.
28-29 (Charles J).  The surplus is identified as and when all debts, interests and costs
have been paid.

The meaning of “property” in this context

49. The common law definition of property was set out by Lord Wilberforce in National
Provincial Bank Ltd v Ainsworth [1965] AC 1175, at 1247-1248:

“Before a right or an interest can be admitted into the category
of  property,  or  of  a  right  affecting  property,  it  must  be
definable, identifiable by third parties,  capable in its nature of
assumption  by  third  parties,  and  have  some  degree  of
permanence or stability.”  (Emphasis added)

50. I  am doubtful  whether  the  right  to  make a  complaint  to  the  FOS under  DISP is
capable in its nature of assumption by third parties.  However, it must be borne in
mind that, in the present context, it is not the common law but the statutory definition
of “property” which has to be applied.  That definition, which is set out in section
436(1) of the 1986 Act, states that “property”:

“includes money, goods, things in action, land and every description of
property wherever situated and also obligations and every description of
interest, whether present or future or vested or contingent, arising out
of, or incidental to, property”.  

As Sir Nicolas Browne-Wilkinson V-C observed in  Bristol Airport plc v Powdrill
[1990] 1 CH 744, at 759:  “It is hard to think of a wider definition of property.”

51. In Dear v Reeves [2001] EWCA Civ 277; [2002] Ch 1, at para. 40, Mummery LJ said
that a distinguishing feature of a right of property, in contrast to a purely personal
right,  is  that  it  is  “transferable:   it  may  be  enforced  by  someone  other  than  the
particular person in whom the right was initially vested.”  In that case this Court held
that  a right  of pre-emption was a “thing in action” within the meaning of section
436(1) of the 1986 Act.

52. The Judge in the present case followed an earlier decision which had been made in the
County Court at Manchester:  Ward v Official Receiver [2012] BPIR 1073, in which
DJ Khan held that the right to complain in relation to the mis-selling of PPI policies
was “property” within the meaning of section 436(1) of the 1986 Act.  He did so on
the basis both that it is an interest “incidental to” property and, alternatively, that it is
a “thing in action”:  see paras. 13-14.

53. The reason why Mr Herberg places reliance on Ward is to support his submission as
to the correct interpretation of the limitation provision in DISP.  He submits that,
since the right to make a complaint to the Ombudsman is vested in the trustee in
bankruptcy, the word “complainant” ought to be construed as referring to the OR and
not to the bankrupt.
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54. In my view, that submission proves too much.  In my view, and as was common
ground before the Judge, the OR is “authorised by law” to bring a complaint  “on
behalf of” the bankrupt.  

55. Furthermore, and more fundamentally, in my view, the correct construction of DISP
does  not  turn on technical  aspects  of  the  law of  insolvency.   It  would  not  be in
keeping with the nature of the relatively simple scheme which DISP was intended to
create. 

56. That said, I am prepared to accept that the right to make a complaint under the scheme
does  fall  within  the  definition  of  “property”  in  section  436(1)  of  the  1986  Act,
certainly because it is an interest “incidental to” property, i.e. the PPI policy.  In my
view, it is unnecessary for present purposes to go further and decide whether it also
falls within the definition of a “thing in action”.  I can see force in the argument made
by Mr Gibbon that such a right has to be transferrable for it to qualify as such, as
Mummery LJ said in Dear v Reeves.

57. It seems to me to be unnecessary for present purposes to consider in detail a number
of interesting decisions which were cited to this Court:  e.g. Re Rae [1995] BCC 102
(Warner J), which concerned a fishing licence, which was held to be incidental to the
vessels concerned; and  In re Campbell (a bankrupt)  [1997] Ch 15 (Knox J), which
concerned the ability of a person who suffered injuries as a result of criminal assault
to obtain an award from the Criminal Injuries Compensation Board, which was held
not  to  be  property  within  the  meaning  of  section  436(1)  because  it  was  not
enforceable at that time.

58. Accordingly, I have reached the conclusion that the issue of whether the OR’s right to
bring a complaint falls within the definition of “property” is not critical to the correct
interpretation of the limitation provision in DISP.  That is the primary issue, to which
I now turn.

The primary issue

59. On behalf of the Appellant Mr Gibbon submits that:

(1) Although  DISP is  delegated  legislation,  it  is  drafted  in  a  style  which  is  very
different  from ordinary legislation.   For example,  it  includes guidance and not
only rules:   these are designated with the initial  capital  G against the relevant
paragraph, whereas a rule is designated with a capital R against it.

(2) Although  the  word  “complainant”  is  not  defined  as  such  in  DISP,  the  word
“complaint” is defined in the Glossary.  It is clear from that definition, and also
from the terms of Appendix 3, that the word “complainant” is throughout being
used to refer to the underlying consumer who was sold the PPI policy.

(3) The phrase “eligible complainant” in DISP 2.7 is defined by reference to a list,
which does not include a trustee in bankruptcy like the OR.  It is the underlying
consumer who is  the eligible  complainant.   The OR is “authorised by law” to
bring a complaint “on behalf of” the bankrupt.
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(4) Other  uses  of  the  word  “complainant”  in  other  parts  of  DISP  can  readily  be
understood in a practical sense, where necessary and appropriate, to refer to the
person who acts “on behalf of” the underlying consumer.  This would have to be
the case, for example, where the consumer has died and so the complaint has to be
brought by the personal representatives.  For example, DISP 2.8.2R(1) requires
the  respondent  to  send  notification  of  a  decision  to  the  “complainant”,  but,
submits Mr Gibbon, where necessary, that could be read as meaning the personal
representatives (where the consumer is dead);  or (in a pure agency situation) the
complainant’s agent (e.g. their solicitor).  Mr Gibbon submits that this feature of
DISP  gives  practical  effect  to  the  scheme  but  does  not  detract  from  the
fundamental point that the subject matter of a complaint is what happened to the
consumer and it is that person’s knowledge which is therefore relevant.

60. Mr Gibbon also submits that it was unnecessary and inappropriate for the Judge to
introduce complicated and technical aspects of insolvency law into what is intended to
be a relatively informal and simple scheme.

61. Finally,  Mr  Gibbon  submits  that  the  Judge’s  interpretation  would  lead  to  highly
unsatisfactory consequences, in particular that time would begin to run again for three
years  from  the  appointment  of  the  OR  as  a  trustee  in  bankruptcy  even  in
circumstances where the consumer has known for more than two years, perhaps with
only one day left, that they could bring a complaint.

62. On  behalf  of  the  Respondent  Mr  Herberg  submits  that  there  are  three  principal
difficulties in the way of the OR’s appeal:

(1) The interpretation advanced by the OR is contrary to the natural meaning of the
word “complainant”, both in its immediate provision and when DISP is read as a
whole.  The natural meaning is, according to the Oxford English Dictionary, the
person who makes the complaint.   That  is  the OR and not the bankrupt.   Mr
Herberg  also  submits  that  this  is  consistent  with  the  underlying  purpose  of  a
limitation provision, which is to focus the attention of the person who brings the
complaint on the need to do so as quickly as possible once they have the relevant
knowledge.

(2) The OR’s interpretation is not consistent with and is contrary to the vested rights
of the OR as a matter of insolvency law.

(3) The  OR’s  interpretation  would  have  very  unsatisfactory  consequences:   for
example, the OR could sit on a claim for years and yet there would be no time
limit running against it at all.  This would also be so in the case of a person who
has  died  and  so  there  will  be  no  time  limit  running  against  the  personal
representatives.

63. Finally, Mr Herberg submits that the presence of the backstop deadline does not alter
this  fundamental  feature  of  the  limitation  regime.   This  is  because  the  backstop
deadline only applies in the specific  context of PPI claims, whereas the limitation
regime operates more generally. Further, the backstop deadline was only inserted in
2017. 

64. I have reached the following conclusions.
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65. First,  I  see  considerable  force  in  Mr  Gibbon’s  fundamental  submission,  that  the
overall  thrust  of  DISP  is  that  the  subject  matter  of  a  complaint  focuses  on  the
underlying consumer who bought the PPI policy.  This is clear from the definition of
“complaint” in the Glossary and also from the terms of Appendix 3.  Although the
word  “complainant”  is  not  defined  in  the  Glossary,  it  is  clear  that  it  is  used  on
numerous occasions to refer to the consumer, even where it is expressly stated that
someone else is making the complaint on that person’s behalf.

66. Secondly,  this  is  consistent  with  the  general  nature  of  DISP,  which  is  not  like
conventional legislation.  Its drafting style is very different and it is intended to create
a relatively informal and simple scheme for and on behalf of consumers.  It is also not
intended for respondents to have to deal with highly complicated legal concepts.  

67. As the Judge rightly observed, at para. 16 of his judgment, the purpose of the FOS, as
reflected  in  DISP,  is  “to  provide  a  consumer-facing,  user-friendly,  free-of-charge
process for seeking redress without recourse to formal legal proceedings.”

68. I can readily see how the phrase “on behalf of”, which is not a legal term of art, can
be interpreted in the present context as meaning simply “in place of” and does not
introduce the entire body of insolvency law which would otherwise be required.

69. The view I have reached also derives some support from the Interpretation Act 1978,
section 11 of which provides that:

“Where an Act confers power to make subordinate legislation,
expressions used in that  legislation have,  unless the contrary
intention appears, the meaning which they bear in the Act.”

It is clear that in, for example, section 226(2)(a) of the FSMA 2000, the phrase “the
complainant is eligible” is a reference to the consumer and not a person such as the
OR.

70. Most  fundamentally,  it  seems  to  me  that  Mr  Herberg’s  submission,  and  the
interpretation given by the Judge, is unsustainable because of the absurd consequence
it  would have,  particularly in a  situation where the bankrupt has had the relevant
awareness for perhaps as long as two years and 364 days.  On that interpretation, the
time limit would start to run again for three years once the OR was in post as the
trustee in bankruptcy.  That cannot have been the intention of DISP.  Mr Herberg
found it very difficult to sustain that interpretation but that is the consequence of the
declaration which he successfully obtained from the Judge.

71. The declaration which the Respondent succeeded in obtaining from the High Court
was as follows:

“To  the  extent  that  the  Defendant  as  trustee  in  bankruptcy
brings  a  complaint  in  relation  to  mis-selling  of  payment
protection insurance held by a bankrupt, the relevant awareness
for the purpose of DISP 2.8.2R(2)(b) of the FCA Handbook is
that of the Defendant not that of the bankrupt.”
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72. I  have  reached  the  conclusion  that  that  declaration  cannot  stand  in  the  light  of
submissions that we heard before this Court.  Mr Herberg’s primary submission to
this Court was that the relevant rule must be read in a purposive way, so that, if the
bankrupt person had the relevant awareness before the date of bankruptcy, time would
begin to run but would have to be aggregated with the time which fell after the date of
bankruptcy.  This would have the effect that the trustee in bankruptcy would have less
than the full three years in which to bring a complaint.  Mr Herberg did not submit
that time begins to run again, so that the trustee in bankruptcy has the full three year
period in which to make a complaint.  In the alternative, Mr Herberg submitted that,
were it necessary to do so, that would indeed be the consequence but so be it.

73. That alternative submission would, in my view, lead to an absurdity.  That cannot be
the  correct  interpretation  of  the  rule.   I  am  not  surprised  that  this  alternative
submission was not made with any enthusiasm before this Court.

74. However, the fundamental difficulty with Mr Herberg’s primary submission is that
that is not what the declaration made by the High Court says.  Nor is it supported by
any reasoning in the judgment below.  I also note that no Respondent’s Notice has
been filed to argue this ground.  This is despite the fact that there is a Respondent’s
Notice  in  this  case,  in  which  three  other  grounds  are  advanced  but  not  this  one.
Although this point was raised during the course of the hearing before this Court, and
Mr Herberg  was given the  opportunity  to  take  instructions  after  reflecting  on the
point,  he did not invite  this  Court  to  grant  permission to  file  a late  Respondent’s
Notice.

75. So far as the possible consequences of the OR’s interpretation are concerned, I find it
impossible to reach a conclusion on that part of Mr Herberg’s submissions.  This is
because the underlying facts have never been gone into by the High Court, which was
not asked to do so since this was a Part 8 claim.  Furthermore, and fundamentally, the
Respondent’s alternative case as initially set out in the High Court proceedings was
not pursued and was never the subject of any decision by the Judge.  It may well be
that the Respondent’s alternative case is correct with the consequence that, even if the
relevant  awareness  is  that  of  the  bankrupt,  the  knowledge  of  the  OR  must  be
attributed or imputed to the bankrupt.  I say no more about the merits of that argument
because  it  was  not  argued  before  this  Court  and  Mr  Gibbon  has  not  had  the
opportunity to consider it or respond to it.  But, if it is correct, that would address
many if not all of the supposedly absurd consequences which Mr Herberg said would
arise if the OR’s interpretation were correct.

76. I also do not consider that the presence in the rules of the backstop deadline of 29
August 2019 is irrelevant in the present context.  That deadline shows that, where the
legislator  wished to  do  so,  it  was  well  able  to  introduce  an  express  provision  to
address  the  mischief  identified  of  very  stale  claims  being  brought.   If  the  OR’s
interpretation  does  lead  to  the  possibility  of  very  stale  claims  being  brought,  the
answer lies in the ability of the legislator to amend the legislation.  

77. I turn therefore to the three grounds which are advanced in the Respondent’s Notice.
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The Respondent’s Notice

Ground 1

78. The first  ground raised on behalf  of the Respondent  is  that  any ambiguity  in  the
interpretation of the limitation provision can and should be resolved by reference to
the  consultation  papers  and  policy  statement  by  the  Financial  Services  Authority
which led up to the drafting of DISP.  I would reject that submission because those
consultation papers are not properly admissible as aids to interpretation.  I agree with
the OR that they are only admissible for the limited purpose of identifying what the
mischief may have been which was the subject of the legislation.

79. Mr Herberg  relies  upon the  following documents  (1)  a  consultation  paper,  CP33,
‘Consumer complaints and the new single ombudsman scheme’ (November 1999); (2)
a consultation paper, CP49, ‘Complaints handling arrangements: feedback statement
on CP33 and draft rules’ (May 2000); and (3) a policy statement, PS49, ‘Complaints
handling arrangements:  response on CP49’ (December 2000).

80. Mr Herberg relies on Bennion, Bailey and Norbury on Statutory Interpretation (8th ed.,
2020),  at  para.  24.24,  citing  the  decision  of  Sales  J  in  Harrow London Borough
Council v Ayiku [2012] EWHC 1200 (Admin); [2013] PTSR 365, at para. 29:

“In  cases  of  doubt  or  ambiguity,  official  statements  in  the
period  immediately  following promulgation  of  legislation  by
the  Government  department  which  is  responsible  for
administering it may be treated as an aid to its interpretation, as
a  form  of  contemporanea  expositio …  In  my  view,
contemporaneous  official  statements  by  the  relevant
Government department will be still more significant as a guide
to the proper interpretation of subordinate legislation, as in this
case, since that is typically drafted in-house by the department
itself rather than by Parliamentary Counsel and is promulgated
primarily  by  the  relevant  Secretary  of  State  rather  than
Parliament.”

81. I  note  that  that  passage  refers  to  official  statements  by  the  relevant  Government
department  which follows immediately  after the promulgation of legislation by it.
That is not a reference to prior consultation papers, which may or may not in the end
lead to legislation being enacted in the terms which were then proposed or envisaged.

82. Mr Herberg also relies upon R (Critchley) v Financial Ombudsman Service Ltd [2019]
EWHC 3036 (Admin); [2020] Lloyds Law Reports 176, at para. 52, where Lang J
said that she was fortified in her view as to the correct interpretation by the opinion of
the  Financial  Services  Authority,  expressed  in  consultation  papers  when  DISP
Appendix 3 was drafted.  I would observe, first, that Lang J was merely saying that
she was “fortified” in the interpretation which she would presumably have reached in
any event.  Secondly, this does not appear to have been an issue on which there was
detailed argument in that case.  If it were necessary to do so I would hold that Lang J
was wrong to rely upon the consultation papers in that case.
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83. It appears to me that reliance on such documents for a wider purpose than to identify
the mischief  to which the legislation was directed is  impermissible  as a matter  of
principle.  What must be interpreted is the legislation as enacted, not what may or
may not have been intended by an earlier proposal.  It is also inconsistent with the
authority of this Court:  see  Re Lehman Brothers, at para. 36, where Arden LJ said
that  a  number  of  documents  issued  by  the  Financial  Services  Authority  (“FSA”)
before CASS 7 was published were not admissible on the interpretation of the rules
save to show the mischief to which the rules were directed.  She observed that the
Court had not been shown any passage in those documents which specifically dealt
with  the  precise  issue of  interpretation  which  arose  before  it.   Accordingly  those
materials were “of no more than background interest.”  In my view, the same applies
here.

84. Mr Herberg submits that the consultation documents and policy statement stated that
the purpose behind the limitation provision was to ensure “alignment” and “broadly
mirror the English law of limitation”.  He submits that this must clearly have been a
reference to section 14A of the Limitation Act 1980.  He relies upon the statement of
Potter LJ in  Graham v Entec Europe Ltd t/a Exploration Associates  [2003] EWCA
Civ 1177, at para. 36, that “the spirit and purpose of the Act is to concentrate on the
knowledge of the person who has the right and interest in pursuing the claim …”, thus
section 14A(5) makes plain that it is the knowledge of the person in whom the cause
of action is vested that is relevant.

85. The difficulty with that submission is that, while it may be true that, at a high level of
abstraction, the purpose of the limitation provision was broadly to mirror the general
law of limitation, the provisions of DISP do not (as they could have done) contain the
precise  language of  section  14A of  the  Limitation  Act.   These  references  do  not
therefore ultimately assist in resolution of the question of interpretation which has
arisen in this case.

86. Mr Herberg  also  relies  upon the  consultation  papers  because  he  submits  that  the
drafting history suggests that, at one time, it was envisaged that trustees in bankruptcy
could fall within the category of “personal representatives” as eligible complainants.
He also submits that in the policy statement response to CP49 it was said that “their
effect remains unchanged”.  He submits that the “inevitable inference” is that the FSA
intended that  it  was the awareness of the OR that  was relevant  and there was no
indication that it intended to separate the awareness of the “complainant” from the
person actually making the complaint.

87. The difficulty with this submission is that the final version of the scheme did not in
fact (subject to another ground to which I will return later) make the OR a person who
could be an eligible complainant.  This part of the history is therefore unhelpful as an
aid to interpretation even if it were admissible.  Indeed, this submission reinforces my
view as to why such documents are inadmissible:  the public are entitled to rely on the
words  of  the  legislation  as  enacted  and  should  not  have  to  delve  into  earlier
documents, still less have to draw inferences as to what may have been intended.
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Ground 2

88. The second ground raised by the Mr Herberg in the Respondent’s Notice is that the
OR’s construction of the limitation provision would be ultra vires section 226 of the
FSMA 2000.  Subsection (1) provides that a complaint  which relates to an act or
omission of a person in carrying on an activity to which compulsory jurisdiction rules
apply is to be dealt with under the Ombudsman scheme if the conditions mentioned in
subsection (2) are satisfied.  Those conditions include, at para. (a):

“The complainant is eligible and wishes to have the complaint
dealt with under the scheme.”

89. Mr Herberg submits that,  if  the “complainant” means the bankrupt,  then it cannot
sensibly be said, in the present context, that he or she “wishes” to have the complaint
dealt with under the scheme.  He or she may have no views either way; indeed may
actively not wish to assist his or her creditors to recover.  He submits therefore that
the OR’s interpretation would render DISP ultra vires the empowering legislation and
this interpretation should be avoided if at all possible.  He submits that it is more than
possible:  if the OR is seen as standing in the place of the eligible complainant then
this resolves the difficulty.  

90. The Judge was not persuaded by this argument if it had been necessary for him to
address it:  see para. 61.  I am not persuaded by it either.

91. First, Mr Herberg’s submission proves too much and would cause difficulties for the
Respondent’s  interpretation  of  the  limitation  provision  as  well.   This  is  because
section 226(2)(a) refers to the complainant having to be “eligible”.  That reference to
“complainant” clearly cannot be a reference to the OR, since the OR is not an eligible
complainant within the meaning of the scheme.  If Mr Herberg is right, that would
suggest that the Respondent’s interpretation would lead to an ultra vires outcome as
well.   

92. Further,  and  in  any  event,  it  seems  to  me  that  both  parties’  interpretations  are
consistent  with  the  language  of  the  enabling  Act.   This  is  because,  even  on  Mr
Gibbon’s interpretation, the OR stands in the place of the bankrupt and so, in that
sense, it can be said that the complainant wishes to have the complaint dealt with
under the scheme.

93. I would therefore reject the Respondent’s ultra vires ground.

Ground 3

94. Mr Herberg’s third ground in the Respondent’s Notice is that the OR could be deemed
to be the “eligible complainant” pursuant to DISP 2.7.3(4) and DISP 2.7.6(5)-(6).  He
submits that the OR is an eligible complainant at least in respect of all estates with a
net asset value of under £5 million.
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95. I would be willing to accept Mr Herberg’s submission that a trustee in bankruptcy
such as the OR could be regarded as being a statutory trustee:  see Ayerst (Inspector of
Taxes) v C & K (Construction) Ltd [1976] AC 167, at 178 (Lord Diplock).  As Lord
Diplock observed, a statutory trust of this kind does not necessarily have to be the
kind of trust which would have been recognised by the Court of Chancery in the past.

96. The fundamental difficulty, however, with Mr Herberg’s submission is that this is a
necessary but not a sufficient condition for him to succeed.  In order to be an eligible
complainant there must also be the type of relationship which is then set out in DISP
2.7.6 and there is no such relationship in the present context.

97. 2.7.6R(5) refers to where “the complainant is a person for whose benefit a contract of
insurance  was  taken  out  or  was  intended  to  be  taken  out  with  or  through  the
respondent” (emphasis added).  The OR is clearly not a person who falls within that
definition.

98. 2.7.6R(6) refers to where “the complainant is a person on whom the legal right to
benefit from a claim against the respondent  under a contract of insurance has been
devolved by contract, assignment, subrogation or legislation…” (emphasis added).  In
my view, the OR is not such a person.  Mr Herberg’s submission requires the phrase
“under a contract of insurance” to be interpreted as meaning simply “in relation to a
contract of insurance”.  That is clearly not its correct meaning.  Its natural meaning is
that the claim arises “under” the PPI policy.  It is both unnecessary and impermissible
to substitute another phrase for the one used in the legislation.

99. For those reasons I would reject the alternative grounds for upholding the Judge’s
order which were raised in the Respondent’s Notice.

The next steps

100. That, however, leaves the question of what this Court should do next.  On behalf of
the OR Mr Gibbon submitted that we should make a declaration in favour of the
Appellant to the effect that, where the OR as trustee in bankruptcy brings a complaint
in  relation to mis-selling of payment  protection insurance held by a bankrupt,  the
relevant awareness for the purpose of DISP 2.8.2R(2)(b) is that of the bankrupt, not
that of the OR.  I am unable to accept that submission.  There are two reasons for this.

101. First, I can see force in the views of Nugee LJ, in his concurring judgment, that this
may be going too far to the other extreme.  This is principally because it would have
the consequence that in certain cases there would be no time limit at all, for example
where the bankrupt person has died and even though the OR has every reason to know
that a complaint can be brought but simply sits on it.  

102. The second reason is that there may be force in the Respondent’s alternative case in
the proceedings below but which was not pursued with any vigour in the High Court,
and has not been pursued at all before this Court, to the effect that, if the rule does
refer to the relevant awareness of the bankrupt, nevertheless the awareness of the OR
may be attributed or imputed to the bankrupt.  
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103. It seems to me that both of these possibilities potentially raise issues of fact as well as
of law and it would not be appropriate, in the exercise of this Court’s discretion, to
grant the declaration sought by Mr Gibbon as things stand.  Since there are likely to
be further proceedings, in which the factual and other legal issues will be considered,
I conclude that, while this appeal should be allowed, and the declaration of the High
Court set aside, this Court should decline to make any further order.

Conclusion

104. For the reasons I have given I would allow this appeal and set aside the declaration
granted by the High Court but make no other declaration.

Lady Justice Carr:

105. I agree that the appeal should be allowed and the High Court’s declaration set aside,
for the reasons given by Singh LJ.  

106. The Judge was presented with a purely binary choice:  “the complainant” in DISP
2.8.2R(2)(b)  was  said  to  mean  either  the  OR (the  Respondent’s  position)  or  the
bankrupt (the OR’s position). The Judge decided that “the complainant” meant the
OR. That cannot be right, as Singh LJ identifies.  Amongst other things, it would lead
to absurd consequences, for example, if the bankrupt gained the relevant awareness
before bankruptcy. However, I am not persuaded that this conclusion means that we
should go on to declare that “the complainant” means simply the bankrupt. Although
that construction would be consistent with what Singh LJ describes (at para. 65) as
“the overall  thrust  of DISP”, it  is  also potentially  problematic.  It  could mean,  for
example, that in certain cases there would be no time limit at all.

107. In this context I have had the benefit of seeing the alternative detailed analysis of
Nugee LJ as set out in his concurring judgment below. I can see the force of his
reasoning that  “the complainant” for the purpose of DISP 2.8.2R(2)(b) means the
person who for the time being has both the right to bring the complaint and an interest
in doing so. Thus, whether “the complainant” for the purpose of DISP 2.8.2R(2)(b)
means the consumer (pre-bankruptcy) or the trustee in bankruptcy depends on the
facts  arising  in  each  case.  However,  the  parties  have  not  had  the  opportunity  to
address such an outcome in argument. Further, the issue of attribution of the OR’s
knowledge to the bankrupt, as discussed by Singh LJ in particular at para. 75 of his
judgment,  may  be  directly  relevant  to  the  issue  of  construction  in  play.  In  these
circumstances, I prefer not to express any view on the merits of Nugee LJ’s approach.

108. The parties will now have to consider how best to take these matters forward. Claims
for declarations as to the construction of documents and questions of law are often
appropriate for the procedure under CPR Part 8.  However, CPR Part 8 has not proved
to be a satisfactory vehicle for resolution of this particular dispute. It has led to an
over-simplification  of  analysis,  and  a  failure  to  consider  the  wider  potential
consequences of the competing arguments of construction by reference to specific
facts. We were told that consideration was given at a pre-action stage to whether or
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not the issues of construction should be tested by reference to “test cases in relation to
particular facts”.  Albeit perhaps with the benefit of hindsight, it seems to me that that
would have been by far the preferable (and safer) procedural course.

Lord Justice Nugee:

Introduction

109. I am very grateful to Singh LJ for setting out the facts and issues so clearly and I will
adopt the same abbreviations as him.  I agree with him (and Carr LJ) that the appeal
should be allowed and the declaration made by the Judge should be set aside.  But my
reasons for concurring in the result are not the same as theirs, and I will explain my
own view of the matter.

110. The question posed to the High Court, and answered by the Judge, was formulated in
the Agreed List of Issues for trial as follows:

“Where the OR as trustee in bankruptcy brings a complaint in
relation  to  mis-selling  of  PPI  held  by  the  bankrupt,  is  the
relevant awareness for the purpose of DISP 2.8.2R(2)(b) that of
the OR, or that of the bankrupt?”

This question assumes that the answer is (in all circumstances) either one or the other.
It is not surprising therefore that the Judge gave an answer that assumed this too.  But
in my view both the parties and the Judge were mistaken about this.  Since we are
considering the construction of a set of rules which are, as Singh LJ points out, a
statutory scheme in the form of delegated legislation made under the FSMA 2000, I
do not think we are bound by the parties’ agreed assumption, if we consider, as I do,
that it is erroneous.  In my view I am entitled (if indeed not bound) to interpret the
rules in accordance with what I consider to be their true construction.

Interpretation of DISP – principles 

111. There is no dispute as to the principles on which the provisions in DISP should be
interpreted (and for this purpose I do not understand it to be suggested that there is
any distinction to be made between the rules strictly so called (identified by an R) and
guidance (identified by a G)).   DISP is a part  of the Handbook.1  The Handbook
contains  a  very  large  number  of  provisions,  arranged  in  parts,  each  with  a
distinguishing prefix (such as DISP) and divided into chapters.  Technically speaking
the  provisions  in  DISP  are  not  all  made  by  the  same  body:  as  explained  in  the

1   The Handbook is constantly updated, but it  was not suggested that  there have been any material
changes since the date when the complaints were made in this case (which is said to have been on 29
August  2019,  the  last  date  for  bringing  PPI  mis-selling  claims:  see  paragraph  11  of  Singh  LJ’s
judgment above).  Where provisions of the Handbook were provided to us I have used the version so
provided.  This includes the whole of DISP 2, various other provisions of DISP and GEN 2.2.  In the
relatively few instances where I have referred to other provisions of the Handbook I have used the
current version of the rules, but have sought to check that they have not materially altered since August
2019.  
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Introduction to DISP, it includes rules and directions made by the FCA (including
chapter 1, which contains rules as to how respondents should deal with complaints),
and  rules  made  (and  standard  terms  set)  by  FOS Ltd  (the  corporate  body which
operates the FOS) with the consent of the FCA (namely parts of chapter 2, most of
chapter  3  and all  of  chapter  4,  which  set  out  how the  FOS considers  unresolved
complaints).  But this does not affect their interpretation.  They have obviously been
drafted so as to produce a coherent whole, and the provisions in DISP must all be read
together.

112. The Handbook contains its own provisions in relation to interpretation.   These are
found in chapter 2 of GEN (General Provisions), which is headed “Interpreting the
Handbook”.   The  substantive  provisions  are  made  by  the  FCA but  GEN 2.1.8R
(technically made by FOS Ltd: see GEN sch 4.13G) provides that chapter 2 applies to
all provisions made by FOS Ltd, and GEN 2.1.9G confirms that this means that it
applies, among other things, to those provisions in chapters 2, 3 and 4 of DISP that
were made by FOS Ltd.  The relevant provisions on interpretation are found in GEN
2.2 and are as follows:

“2.2.1R Every provision in the Handbook must be interpreted
in the light of its purpose.

2.2.2G The purpose of any provision in the Handbook is to
be gathered first and foremost from the text of the
provision  in  question  and  its  context  among  other
relevant  provisions.   The  guidance given  on  the
purpose of a provision is intended as an explanation
to  assist  readers  of  the  Handbook.   As  such,
guidance may  assist  the  reader  in  assessing  the
purpose of the provision, but it should not be taken
as  a  complete  or  definitive  explanation  of  a
provision’s purpose.

…

2.2.6G Expressions with defined meanings appear in italics
in  the  Handbook,  unless  otherwise  stated  in
sourcebooks or manuals.

2.2.7R In the Handbook …

(1) an expression in italics which is defined in the
Glossary has the meaning given there …

…

2.2.9G Unless  the  context  otherwise  requires  or  unless
otherwise  stated  in  a  particular  sourcebook  or
manual,  where  italics  have  not  been  used,  an
expression bears its natural meaning (subject to the
Interpretation Act 1978; see  GEN 2.2.11 R to  GEN
2.2.12 G).”
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113. To these provisions can be added the guidance given by Lord Neuberger MR and
Arden LJ in  Re Lehman Brothers International (Europe) (No 2) [2010] EWCA Civ
917 at [181] and [57]-[58] respectively on the analogous interpretation of CASS7,
which is quoted by Singh LJ at paragraphs 44 and 45 above and usefully summarised
by him at paragraph 46.

114. We are ultimately concerned in this case with the interpretation of DISP 2.8.2R, and
specifically  with  the  interpretation  of  the  reference  to  “the  complainant”  in  DISP
2.8.2R(2)(b), but one plainly cannot interpret this rule in isolation.  The guidance in
GEN 2.2.2G refers to gathering the purpose of any provision in the Handbook from
not only its text but “its  context among other relevant provisions”.  The guidance
given  by  Arden  LJ  includes  “assessing  the  provisions  as  a  whole”  (that  is  the
provisions of CASS7 in that case and of DISP in this case); taking “an holistic and
iterative approach”; bearing in mind “the overall scheme of the rules”; leaning against
“interpretations which result in legal ‘black holes’”; and at least starting out with the
view that “the draftsman intended to create a coherent scheme”.  So to understand the
purpose of DISP 2.8.2R, it is helpful to read DISP as a whole.  I would accept that is
not necessary to read the Handbook as a whole, which Mr Gibbon rightly described as
enormous, but it is not difficult to read through the whole of DISP, or at least the
potentially relevant provisions of it.

115. If one does this, three things are to my mind immediately apparent.  I will expand on
each of these below but in summary they are as follows:

(1)  The rules are primarily drafted with what Mr Gibbon called “the paradigm
case” in mind.  This is the case where an eligible complainant (what he called
the  “underlying  customer”  or  “underlying  consumer”)  pursues  a  complaint
himself or herself.  

(2)  The rules do however expressly contemplate that in certain circumstances a
complaint may be pursued by someone other than the eligible complainant.  

(3)  The rules have not been clearly drafted with this non-paradigm case in mind
and  require  to  be  given  a  purposive  interpretation  to  make  them  work
coherently in such a case.  In particular the word “complainant” must in many
of the rules mean the underlying consumer, that is, in the case of PPI mis-
selling, the person to whom the PPI policy was sold.  But there are some rules
where it must mean the person who actually pursues the complaint.  Which it
means  in  any  particular  case  must  depend  on  the  purpose  of  the  rule  in
question.

The overall scheme of DISP

116. I will start with an examination of the overall scheme of DISP.  It has four chapters,
DISP 1, 2, 3 and 4.  As already explained DISP 1 is made by the FCA.  It is headed
“Treating  complainants  fairly”  and  is  concerned  with  complaints  that  users  of
financial  services may have against a provider of those services.   As explained in
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DISP 1.1.1G it  contains  rules and guidance on how respondent  firms should deal
promptly and fairly with complaints in respect of business carried on by them.  For
these purposes “complaint” is broadly defined in the Glossary as follows:

“(in  DISP  1.1  …)  any  oral  or  written  expression  of
dissatisfaction, whether justified or not, from, or on behalf of, a
person about the provision of, or failure to provide, a financial
service …, which alleges that the complainant has suffered (or
may  suffer)  financial  loss,  material  distress  or  material
inconvenience.”

“Complainant” is not itself a defined term in the Glossary, but it is evident from this
definition of complaint that it is here used to refer to the person who is complaining
that  he  has  suffered  financial  loss,  distress  or  inconvenience  as  a  result  of  the
unsatisfactory provision of, or failure to provide, a financial service, or in other words
the underlying consumer.

117. It is not necessary to refer to the rules in DISP 1 in any detail.  DISP 1.3.1R requires
respondents to establish, implement and maintain effective and transparent procedures
for the reasonable and prompt handling of complaints.  DISP 1.4.1R sets out what is
required  by  respondents  in  terms  of  investigation,  assessment  and  resolution  of
complaints.   This  includes  (by  DISP  1.4.1R(4))  an  obligation  to  explain  to  the
complainant  promptly  and,  in  a  way  that  is  fair,  clear  and  not  misleading,  its
assessment of the complaint, its decision on it, and any offer of remedial action or
redress; and (by DISP 1.4.1R(5)) an obligation to comply promptly with any offer of
remedial action or redress accepted by the complainant.  By DISP 1.6.2R a respondent
must send its final response to the complainant within 8 weeks after receipt of the
complaint; among other things this must inform the complainant that if he remains
dissatisfied with the response he may now refer his complaint to the FOS. 

118. DISP  1.8,  headed  “Complaints  time  barring  rule”  contains  one  provision,  DISP
1.8.1R.  This provides that if a respondent receives a complaint which is outside the
time limits for referral to the FOS, it may reject the complaint without considering the
merits.  The practical significance of this in the present case is that if the Respondent
is right that for the purposes of the time limits for referral to the FOS the relevant
awareness is that of the OR, it will contend that in all or virtually all cases the OR was
or should have been aware of the matters giving rise to a complaint well over 3 years
before the complaints were brought, and hence that it does not have to deal with them.

119. If the complainant accepts the respondent’s response, the complaint is resolved (DISP
1.5.2AR).   If  the  complainant  is  still  unhappy however  the  next  stage  is  to  refer
matters to the FOS.  

120. As with the complaint procedure under DISP 1, it  is a matter for the complainant
whether  to  refer  matters  to  the  Ombudsman.   It  is  the  complainant  who  decides
whether to bring a complaint: this is the effect of s. 226(2)(a) FSMA 2000, cited by
Singh LJ at paragraph 88 above.  And it may be noted that when the Ombudsman has
determined a complaint, which he does by reference to what is in his opinion fair and
reasonable  in  all  the  circumstances  of  the  case  (see  s. 228(2)  FSMA  2000),  the
complainant is not bound to accept the determination.  He has a choice whether to
accept  it,  in which case it  is final and binding on both parties,  or to reject  it:  see
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s. 228(5)  and  (6)  FSMA 2000.   The  Ombudsman’s  determination  may  include  a
money award as compensation for loss or damage (up to certain limits) and if it does
so such an award is enforceable, if the County Court so orders, as if it were an order
of that Court: see s. 229(2)(a), (5) and 8(b), and sch 17 para 16(a) FSMA 2000.

121. Since  the  Ombudsman’s  determinations  can  in  this  way  become  binding  on  a
respondent, it  is not surprising that the rules of the scheme carefully delineate the
scope of the Ombudsman’s jurisdiction, specifying both who can bring a complaint
and what they can complain about.  The Ombudsman in fact has two jurisdictions,
called  the compulsory jurisdiction  and the voluntary jurisdiction,  but we need not
concern ourselves with that distinction in the present case, it being common ground
that complaints of PPI mis-selling come under the compulsory jurisdiction.

122. The rules of the FOS scheme, as already referred to, are found in DISP 2, 3 and 4.
DISP 2 is headed “Jurisdiction of the Financial Ombudsman Service” and, as DISP
2.1.1G explains, the purpose of the chapter is to set out rules and guidance on the
scope of the FOS’s two jurisdictions.  

123. A summary of the requirements is given in DISP 2.2, headed “Which complaints can
be dealt with under the Financial Ombudsman Service?”.  The substantive provision
is DISP 2.2.1G, which provides as follows:

“The  scope  of  the  Financial  Ombudsman  Service’s  two
jurisdictions depends on:

(1) the  type  of  activity  to  which  the  complaint relates  (see
DISP 2.3, DISP 2.4 and DISP 2.5)

(2) the place where the activity to which the complaint relates
was carried on (see DISP 2.6)

(3) whether the complainant is eligible (see DISP 2.7); and

(4) whether  the  complaint was  referred  to  the  Financial
Ombudsman Service in time (see DISP 2.8).”

As this indicates the remainder of DISP 2 sets out the detailed rules and guidance on
each  of  these  four  requirements.   DISP  2.3  and  DISP  2.5  duly  contain  detailed
provisions  as  to  which  activities  come  within  the  compulsory  and  voluntary
jurisdictions  respectively  (DISP  2.4  is  no  longer  used),  and  DISP  2.6  contains
provisions on the territorial scope of the jurisdiction.

124. These first two requirements depend on what the complaint is.  “Complaint” for these
purposes is again defined in the Glossary, the relevant parts being as follows: 

“(in  DISP,  except  DISP  1.1 and  …)  any  oral  or  written
expression of dissatisfaction, whether justified or not, from, or
on  behalf  of,  a  person about  the  provision  of,  or  failure  to
provide, a financial service…, which: 

(a)  alleges  that  the complainant  has suffered (or may suffer)
financial loss, material distress or material inconvenience; and 
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(b)  relates  to  an activity  of  that  respondent,  or  of any other
respondent with whom that respondent has some connection in
marketing or providing financial services or products …, which
comes  under  the  jurisdiction  of  the  Financial  Ombudsman
Service.” 

As can be seen, this is slightly more elaborate than the definition applicable to DISP
1.1 (paragraph 116 above),  so as to confine it  to activities  which come under the
jurisdiction of the FOS, but the essential point remains that the complainant is here
the  person  who  is  complaining  that  he  has  suffered  financial  loss,  distress  or
inconvenience as a result of the unsatisfactory provision of, or failure to provide, a
financial service, or in other words the underlying consumer.

125. The third requirement referred to in DISP 2.2.1G is that the complainant is eligible.
This is dealt with in DISP 2.7, headed “Is the complainant eligible?”.  This starts off
with the general provision in DISP 2.7.1R that:

“A  complaint  may  only  be  dealt  with  under  the  Financial
Ombudsman  Service if  it  is  brought  by  or  on  behalf  of  an
eligible complainant.”

As the italicisation shows, “eligible complainant” is a defined term, but the definition
in the Glossary is not in fact very helpful, being as follows:

“a  person eligible  to  have  a  complaint considered  under  the
Financial Ombudsman Service, as defined in DISP 2.7 (Is the
complainant eligible?).”

In other words this simply refers one back to the detailed provisions of DISP 2.7.  To
discover what the requirement means in practice one has to read on in DISP 2.7.

126. I can pass over for the moment DISP 2.7.2R, which expands on the permission given
by DISP 2.7.1R for a complaint to be brought “on behalf of” an eligible complainant,
although it is a significant provision for the present case and I will have to come back
to it below.  

127. DISP 2.7.3R is the next relevant provision.  It sets out what sort of person can be an
eligible complainant.  “Person” is a defined term, and includes (in accordance with
the Interpretation Act 1978) any person, including a body of persons corporate or
unincorporate.  But to be an eligible complainant the person has to be one of a limited
class of persons, such as a consumer (itself  a defined term, the primary definition
being a natural person acting outside his trade, business or profession), and a variety
of  smaller  entities  such  as  charities,  trusts  and  small  businesses.   Subject  to  an
argument raised by Ground 3 of the Respondent’s notice it is not, and could not be,
suggested that  the  OR satisfies  any of  the  requirements  in  DISP 2.7.3R to be an
eligible  complainant.   The  argument  in  Ground 3  is  that  the  OR is  within  DISP
2.7.3R(4) as being in each case a trustee of a trust (so long, as is almost certain to be
the  case,  the  net  asset  value  of  the  estate  in  bankruptcy  is  less  than  £5m):  see
paragraphs 29 and 94 of Singh LJ’s judgment above.  Taken by itself, that is at least
arguable and may very well be right. 
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128. But, as Singh LJ points out at paragraph 95 above, it is also necessary for an eligible
complainant to satisfy the requirements of DISP 2.7.6R.  This provides that:

“To  be  an  eligible  complainant a  person must  also  have  a
complaint which arises from matters relevant to one or more of
the following relationships with the respondent:”

This is then followed by a list of possible relationships, starting with: 

“(1) the  complainant  is  (or  was)  a  customer  …  of  the
respondent;”

129. Again, subject to the argument raised by Ground 3 of the Respondent’s notice, it is
not suggested that the OR had any of the requisite relationships with the Respondent.
The contention in Ground 3 of the Respondent’s notice here is that the OR can bring
himself within DISP 2.7.6R(5) as “a person for whose benefit a contract of insurance
was taken out”, or alternatively within DISP 2.7.6R(6) as “a  person on whom the
legal  right  to  benefit  from  a  claim  against  the  respondent under  a  contract  of
insurance has  been  devolved”.   I  agree  with  Singh  LJ  that  both  limbs  of  this
contention fail for the reasons given by him at paragraphs 97 and 98 above.  It follows
that whether or not the OR can be regarded as a trustee of trusts with a net asset value
of less than £5m within DISP 2.7.3R(4), he is not an eligible complainant because he
does  not  have  a  complaint  arising  from any of  the  relationships  in  DISP 2.7.6R.
There are various other provisions in DISP 2.7, but none of them affects this point and
it is not necessary to refer to them.

130. The  fourth  and  last  of  the  requirements  referred  to  in  DISP  2.2.1G  is  that  the
complaint was referred to the FOS in time.  This is dealt with in DISP 2.8, headed
“Was the complaint referred to the Financial Ombudsman Service in time?”.

131. DISP 2.8.1R prevents complaints being referred to the FOS too early.  It is designed
to stop complaints being referred to the FOS before the respondent has had a chance
to respond to them.  It begins as follows:

“The Ombudsman can only consider a complaint if:

(1) the  respondent has already sent the complainant its  final
response or summary resolution communication; or

(2) in relation  to  a  complaint that  is  not  [of  a certain  type]
eight weeks have elapsed since the respondent received the
complaint; or …”

Various  other  possibilities  are  then  set  out,  but  the  general  position  is  that  a
complainant has to either wait until he has had the respondent’s response, or at least 8
weeks have elapsed since his complaint.

132. DISP 2.8.2R by contrast prevents a complaint being referred to the FOS too late.  This
is of course the provision that ultimately falls to be construed.  So far as relevant it
provides as follows:
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“The  Ombudsman cannot  consider  a  complaint if  the
complainant refers it to the Financial Ombudsman Service:

(1) more  than  six  months after  the  date  on  which  the
respondent sent the complainant its final response, redress
determination or summary resolution communication; or

(2) more than:

(a) six years after the event complained of; or (if later)

(b) three years from the date  on which the complainant
became aware (or ought reasonably to have become
aware) that he had cause for complaint;

unless  the  complainant  referred  the  complaint to  the
respondent or  to the  Ombudsman within that period and
has a written acknowledgment or some other record of the
complaint having been received…”

I need not refer to any other parts of DISP 2.8.

133. DISP  3,  headed  “Complaint  handling  procedure  of  the  Financial  Ombudsman
Service”,  sets  out,  as  DISP  3.1.1G  explains,  the  procedures  of  the  FOS  for
investigating and determining complaints, the basis on which the Ombudsman makes
decisions,  and  the  awards  which  the  Ombudsman  can  make.   These  provisions,
unsurprisingly, are replete with references to the complainant (or the parties).  Thus,
to take some examples, DISP 3.2.4R provides that where the Ombudsman considers
that  the  complaint  may  be  out  of  jurisdiction,  he  will  give  the  complainant  an
opportunity to make representations before he decides, and DISP 3.2.5R and DISP
3.2.6R provide that he will inform the complainant once he has decided; DISP 3.3.1R
and DISP 3.3.2R make similar provision where the Ombudsman considers that the
complaint may be one that should be dismissed without consideration of the merits;
DISP  3.4.1R  provides  that  the  Ombudsman  may  refer  a  complaint  to  another
complaints  scheme  where  he  considers  that  that  would  be  more  suitable  and  the
complainant consents to the referral; DISP 3.5.2G provides that the Ombudsman may
inform the complainant that it might be appropriate to complain against some other
respondent.  

134. DISP 3.6 deals with determinations by the Ombudsman.  It includes DISP 3.6.6 which
provides that when the Ombudsman has determined a complaint, the Ombudsman will
give  both  parties  a  signed  written  statement  of  the  determination,  and  that  the
statement will require the complainant to notify the Ombudsman whether he accepts
or rejects the determination.

135. DISP 3.7 deals  with awards by the Ombudsman.   It  includes  DISP 3.7.6G which
provides that if the Ombudsman considers that fair compensation requires payment of
a larger amount than the maximum permissible amounts, he may recommend that the
respondent  pay the  complainant  the balance.   It  also includes  DISP 3.7.9R under
which  the  Ombudsman has  power  to  make a  costs  award  of  such amount  as  the
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Ombudsman  considers  to  be  fair  to  cover  some  or  all  of  the  costs  which  were
reasonably incurred by the complainant in respect of the complaint.

136. There are many other examples which it is not necessary to refer to; nor is it necessary
to refer to DISP 4, which is concerned with the voluntary jurisdiction and can be
ignored for present purposes.  

137. The remaining parts of DISP are appendices, transitional provisions and schedules.  I
will at this stage simply note that Appendix 3, headed “Handling Payment Protection
Insurance complaints”, sets out in considerable detail how a respondent firm should
handle complaints relating to the mis-selling of PPI.

The paradigm case 

138. That being the overall structure of DISP, I can now return to the three points which I
said were apparent from reading through DISP (paragraph 115 above).  The first is
that the rules are drafted with the paradigm case in mind.  This is where an eligible
complainant or underlying consumer pursues a complaint him- or herself.  Here the
rules are not difficult to apply.  A consumer (or other person such as a small charity or
trust or business) is provided with (or seeks to be provided with) financial services by
a firm.  The consumer is dissatisfied with the services provided (or the failure to
provide  them)  and  claims  to  have  suffered  financial  loss,  or  material  distress  or
inconvenience.   He complains  to  the  firm.   The firm is  obliged to  deal  with  the
complaint in accordance with DISP 1.  If not satisfied with the firm’s response the
complainant is entitled to refer his complaint to the FOS.  Provided he comes within
the scope of the jurisdictional requirements in DISP 2, the FOS can deal with the
complaint.  One of those requirements is that the complainant brings his complaint
within the time limits in DISP 2.8.2R, under which he has 6 years from the event
complained  of,  or  (if  later)  3  years  from  the  date  when  he  became,  or  ought
reasonably to have become, aware that he had cause for complaint.  If the complaint is
within jurisdiction,  and the Ombudsman upholds it,  he makes a determination and
sends it to the parties, the complainant having an opportunity to accept or reject it.  

139. None of  that  causes  any difficulty  of  interpretation.   There  is  no doubt  who “the
complainant” is for the purposes of the rules.  It is the underlying consumer.  This is
the  person who had the  requisite  relationship  with  the  respondent  firm,  who was
dissatisfied  with  their  services,  who  claims  to  have  suffered  loss,  distress  or
inconvenience, who brings the complaint first to the respondent and then to the FOS,
and who is given the opportunity to accept or reject the Ombudsman’s determination.
And  if  the  question  of  time-bar  under  DISP  2.8.2R  is  raised,  it  is  that  person’s
awareness that is relevant for the start of the three year period.

The pursuit of a complaint by someone other than the eligible complainant

140. The second point is that although the rules are drafted with the paradigm case in mind,
they expressly contemplate that complaints may be pursued by someone else other
than  the  eligible  complainant.   We  have  already  seen  that  the  definition  of
“complaint” in the Glossary refers to an expression of dissatisfaction “from, or on
behalf of, a person” (paragraphs 116 and 124 above), and that DISP 2.7.1R provides
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that a complaint may be dealt with by the FOS if the complaint is brought “by or on
behalf of” an eligible complainant (paragraph 125 above).  

141. This is expanded by DISP 2.7.2R which provides as follows:

“A  complaint may  be  brought  on  behalf  of  an  eligible
complainant (or a deceased person who would have been an
eligible complainant)  by  a  person authorised  by  the  eligible
complainant or authorised by law.  It is immaterial whether the
person authorised to act on behalf of an eligible complainant is
himself an eligible complainant.”

142. This provision runs together a number of different situations.  One of them is where
the eligible complainant in fact authorises someone else to bring his complaint on his
behalf.  That would be a straightforward case of agency and would not give rise to
any difficulties:  the complaint  would remain the eligible  complainant’s  complaint,
and any award made by the Ombudsman would belong to the eligible complainant.
There would be no reason to read references in the rules to “the complainant” in such
a  case  as  referring  to  anyone  other  than  the  eligible  complainant.   No doubt  the
Ombudsman would in practice correspond with the agent, but he would do so on the
basis  that  the  agent  was  authorised  to  receive  communications  on  behalf  of  his
principal, the eligible complainant.  

143. A second case, expressly contemplated by DISP 2.7.2R, is that of death.  The rule
makes it clear that where someone who would have been eligible to complain dies, his
personal representatives can pursue the complaint that he could have brought.  This is
also referred to as a case of the complaint being brought “on behalf of” the deceased
person.  It cannot of course be a case of agency in the strict sense as one cannot be an
agent of a dead person, but it is not difficult to understand what is meant, namely that
the personal representatives of a deceased person who would have been an eligible
complainant may pursue the complaint he would have had.  That would necessarily be
for the benefit of his estate (and hence for the benefit of his creditors, and, if the estate
is solvent, his beneficiaries).  “On behalf of” therefore here means “in the place of” or
“in the shoes of”: see paragraph 31 above in the judgment of Singh LJ.  It is not clear
to me, but I cannot see that it matters one way or the other, whether the drafter of the
rule  thought  that  if  the  personal  representatives  were  executors  they  would  be
“authorised by the eligible complainant” (the deceased) through his will, or whether
they would be “authorised by law”; he clearly assumed that they would be one or the
other, and in the case of administrators they could only be the latter.  “Authorised”
here therefore means “authorised to collect in the assets of the deceased, including the
right to compensation under the FOS”.    

144. It is common ground, as recorded by the Judge in his judgment at [19], that a third
case covered by DISP 2.7.2R is that of bankruptcy, and that the OR is entitled to bring
a complaint “on behalf of” the bankrupt where the bankrupt was or would have been
an eligible complainant.  Here too “on behalf of” is not used to denote a relationship
of agency in the strict sense, as it is also common ground (as recorded in the Agreed
List  of  Issues  for  trial)  that  the  OR is  not  in  fact  an  agent  of  the  bankrupt,  or
authorised to act for, or acting for, the bankrupt.  But again it is not difficult to see
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what is meant.  What is meant is that just as the personal representatives of a deceased
person can pursue the complaint that the deceased could have brought, and can do so
for the benefit of the deceased’s estate, so too the OR as trustee in bankruptcy of the
bankrupt can pursue the complaint that the bankrupt could have brought, and can do
so for the benefit of the bankruptcy estate (and hence the bankrupt’s creditors).  So
“on behalf of” again means “in the place of” or “in the shoes of”.  And like the case of
administrators, that must have been regarded by the drafter of the rule as a case of the
OR being “authorised by law” to bring the claim.

145. There may be other cases covered by the rule as well, for example in the case of lack
of  capacity,  or  perhaps  in  the  event  of  the  appointment  of  a  receiver  by  way of
equitable execution.  But it is not necessary to consider these and I will confine my
attention to the cases of death and bankruptcy which are accepted to be covered by the
rule.  Mr Gibbon referred to these cases as “bolted on” to the paradigm case.

The need for a purposive interpretation of “the complainant”

146. The third of the three points which I said was apparent was that although the drafter of
the rules has contemplated that there will be cases where the complaint is pursued not
by the eligible complainant but by someone else, including personal representatives of
a  deceased,  or  the  trustee  in  bankruptcy  of  a  bankrupt,  he  has  made  no  express
provision as to how the rules are to operate in these bolted-on cases.  In particular the
drafter has not identified who is to be regarded as “the complainant” for the purposes
of the rules in such a case.  Is it the deceased or bankrupt who would have been the
eligible complainant if still alive or solvent?  Or is it the personal representatives or
trustee in bankruptcy who in fact pursue the complaint?  

147. The answer which emerges very clearly is that it depends on the rule in question.  The
rules need to be given a purposive interpretation to make them work coherently, and
even the most cursory examination of the rules shows that it must sometimes mean
one and sometimes the other.  Without attempting to be exhaustive, examples of rules
where  “the  complainant”  must  refer  to  the  deceased  or  bankrupt  include  the
following:

(1)  The definitions of “complaint” for DISP 1.1 and the remainder  of DISP
respectively (paragraphs 116 and 124 above).  As already pointed out, these
definitions are drafted on the basis that “the complainant” is the person who is
said  to  have  suffered  loss,  inconvenience  or  distress,  and  they  expressly
contemplate that a complaint may be made by someone else on behalf of such
a person: see paragraph 37 of Singh LJ’s judgment above.  

(2)  DISP 2.2.1G(3) (paragraph 123 above).  This provides that the scope of the
Ombudsman’s  jurisdiction  depends  among  other  things  on  whether  “the
complainant is eligible”.  This is a cross-reference to DISP 2.7 which as we
have seen sets down detailed requirements as to both the type of person and
the type of relationship which that person must have had to be eligible.  Here
“the complainant” must mean the deceased or bankrupt.  Once Ground 3 of the
Respondent’s notice has been put on one side as erroneous, it can be seen that
the OR does not meet these requirements and is not eligible (see paragraph
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129 above).  Nor would the personal representatives of a deceased person be
eligible as they would not themselves have had the requisite relationship with
the respondent firm.  So the requirement that “the complainant” be eligible can
only be satisfied by asking whether the deceased or bankrupt was or would
have been eligible.

(3)  Numerous provisions in DISP App 3.  This appendix provides detailed rules
as to how respondent firms should handle PPI mis-selling complaints.  There
are frequent references to the complainant where it is clear from the context
that they can only refer to the person who was originally sold the PPI contract.
Thus, to take some examples, App 3.1.1A E(2) and (3)(b) both refer to a firm
concluding or not concluding that “the complainant would not have bought” a
PPI  contract;  App  3.1.2G(2)  requires  a  firm  to  “determine  the  way  the
complainant would have acted” if a breach by the firm had not occurred; App
3.1.3G refers to presumptions which the firm should or may apply about “how
the  complainant  would  have  acted”,  including  for  some  breaches  a
presumption that “the complainant would not have bought” the PPI contract
they bought, and for other breaches the option to apply a presumption that “the
complainant would have bought” a regular premium PPI contract “instead of
[the PPI contract] they bought.”  In all these cases the complainant must mean
the person who originally took out the PPI contract, that is the deceased or
bankrupt: see paragraph 39 of Singh LJ’s judgment above.

148. But  equally  there  are  many  references  to  “the  complainant”  in  DISP  where  the
reference can only be to the person actually pursuing the complaint, that is in the case
of  death  or  bankruptcy  the  personal  representatives  or  trustee  in  bankruptcy.
Examples include the following:

(1)  In DISP 1, rules requiring the respondent to deal with “the complainant”
such as DISP 1.4.1R(4) which obliges the respondent to explain its assessment
of  the  complaint  to  the  complainant,  DISP  1.4.1.R(5)  which  obliges  the
respondent to comply with any offer of redress accepted by the complainant,
and DISP 1.6.2R which obliges the respondent to send its final response to the
complainant within 8 weeks (see paragraph 117 above).  In all such cases “the
complainant”  cannot mean the deceased or the bankrupt, and must mean the
personal representatives or trustee who is pursuing the complaint; one cannot
send things to a dead person or expect them to accept redress, and it would be
nonsensical  to send things to the bankrupt or expect  him to accept  redress
when the complaint is being pursued by the OR as trustee in bankruptcy and
any redress belongs to him.

(2)  Similarly  in  DISP  3  all  the  rules  which  refer  to  the  Ombudsman
communicating  with  the  complainant  or  the  parties  must  refer  not  to  the
deceased  or  bankrupt  but  to  the  personal  representatives  or  trustee  in
bankruptcy.  I have set out some examples of these rules in paragraphs 133 to
135 above.  One cannot read these as requiring the Ombudsman to give the
deceased or bankrupt an opportunity to make representations, or to inform the
deceased  or  bankrupt  of  his  decision  on  various  matters,  or  to  send  his
determination to them, or to give them an opportunity to accept or reject it, or
to make an award in respect of costs they have incurred.  In all such cases the
rules only make sense if “the complainant” means the person who is actually
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pursuing the complaint.   That  is  the person who is  entitled  to  any redress
awarded and hence must have a right to decide to accept or reject it, and who
alone  will  have  incurred  costs  in  pursuing  it.   That  will  be  the  personal
representatives or trustee in bankruptcy.

149. The conclusion that I draw from this examination of DISP as a whole is that there is
no single answer to who “the complainant” is in the rules, and that it depends on the
context  of  the  particular  rule  in  question.   Every  rule  which  refers  to  “the
complainant” must be interpreted in the light of the purpose of that rule.  This is of
course exactly what GEN 2.2.1R says (paragraph 112 above).

150. It follows that some of the arguments put forward on this appeal, on both sides, seem
to me to be of very little assistance in resolving the interpretation of DISP 2.8.2R(b).
Mr Gibbon for example at various points in his argument relied on the fact that the
thrust of the relevant provisions of the FSMA 2000 and its delegated legislation is the
protection of the consumer, and that a focus on the underlying customer or underlying
consumer is threaded through the drafting of DISP.  He referred to what the Judge
said in his judgment at [16], namely that the purpose of the FOS, as reflected in DISP,
is:

“to  provide  a  consumer-facing,  user-friendly,  free-of-charge
process  for  seeking  redress  without  recourse  to  formal  legal
proceedings.”

I have no difficulty with any of that, but I do not regard it as helping to answer the
question who “the complainant” is for the purposes of DISP 2.8.2R(2)(b).  That to my
mind must depend on the purpose of that rule, not on the overall characterisation of
DISP as intended to be focused on the underlying consumer.  I agree that there is such
a focus,  and that  the complaint  that  personal  representatives  bring on behalf  of  a
deceased consumer,  or  the complaint  that  the  OR brings  on behalf  of  a  bankrupt
consumer, remains the same complaint as the underlying consumer would have had if
alive or solvent, and that in a perfectly understandable sense it can be said that what
they are pursuing is the underlying consumer’s complaint.   But they are pursuing it
not for the benefit of the underlying consumer but for the benefit of those interested in
the relevant estate (his estate on death or the estate in bankruptcy), and they are the
ones who make the decision when and how to pursue the complaint and whether to
accept any redress offered.  Given that in some provisions of DISP “the complainant”
plainly refers to the underlying consumer, but in others it equally plainly refers to the
person actually pursuing the complaint, appeal to the general nature of DISP is to my
mind of very little help in resolving the question when it comes to DISP 2.8.2R(2)(b).

151. Conversely Mr Herberg placed some reliance on GEN 2.2.9G to the effect that unless
the context otherwise requires, an expression that is not italicised bears its natural and
ordinary meaning (see paragraph 112 above), so that “the complainant” must be given
its  natural meaning of the person who complains  (in this case the OR) unless the
context otherwise requires.  Again I find that of little help in resolving the question of
who it refers to in DISP 2.8.2R(2)(b).  Given that there are many contexts in DISP in
which the complainant plainly does not refer to the OR who brings the complaint but
to the underlying consumer who became bankrupt, the question whether it does so in
this rule is not to be determined by a default appeal to the natural meaning of the
words, but, as GEN 2.2.1R requires, by reference to the purpose of the rule.
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152. Before turning to that question, there is one other point which can be drawn from the
other references to “the complainant” in DISP, which is this.  In general, it can be
seen that the question whether this refers to the underlying consumer or to the person
pursuing the complaint depends on the time that the provision in question is dealing
with.  Where the relevant provision refers to a person being dissatisfied with financial
services  provided,  or  not  provided,  (as  in  the  definition  of  “complaint”),  or  the
question is  whether  the relationship  they had with the respondent  was such as  to
satisfy the requirements for being an eligible complainant (as in DISP 2.7.6R), or the
question is what they would have done had they not bought the PPI policy (as in App
3), the focus is naturally on the underlying consumer, as the date which the provision
is concerned with is that of the original transaction, in the present case the sale of the
PPI policy to the consumer.  But where the relevant provision is dealing with the
handling of complaints by a respondent firm (as in DISP 1) or by the Ombudsman (as
in  DISP  3),  the  focus  is  naturally  on  the  person  pursuing  the  complaint  as  the
provisions are concerned with the current  position when the complaints  are  being
processed, and this is by definition after the underlying consumer is either dead or
bankrupt and has no interest in pursuing the complaint (except the remote interest that
a bankrupt has in a surplus in the estate which is almost entirely theoretical).   

Application to DISP 2.8.2R

153. The next task is to identify the purpose of the time-limits in DISP 2.8.2R.  I repeat the
relevant text of the rule here for the sake of convenience:

“The  Ombudsman cannot  consider  a  complaint if  the
complainant refers it to the Financial Ombudsman Service:

(1) more  than  six  months after  the  date  on  which  the
respondent sent the complainant its final response, redress
determination or summary resolution communication; or

(2) more than:

(a) six years after the event complained of; or (if later)

(b) three years from the date  on which the complainant
became aware (or ought reasonably to have become
aware) that he had cause for complaint;

unless  the  complainant  referred  the  complaint to  the
respondent or  to the  Ombudsman within that period and
has a written acknowledgment or some other record of the
complaint having been received…”

We received  little  in  the  way  of  submissions  expressly  directed  at  this  question,
although for the reasons I have given it seems to me to be fundamental to resolving
the question of construction.  Unless you know what DISP 2.8.2R is designed to do,
you  cannot  sensibly  approach  the  question  whether  “the  complainant”  in  DSP
2.8.2R(2)(b) means the bankrupt customer or the OR.
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154. But I do not regard the question (that is, what the purpose of the rule is) as difficult to
answer.   There  are  in  fact  three  time-limits  in  the  rule,  but  the  first  one  (that  a
complainant has 6 months from receipt of the response from the respondent) can be
ignored as it does not apply here where the claims have not yet been considered by the
respondent.  The other two are (a) 6 years after the event complained of, and (b) if
later, 3 years from the date when the complainant became aware, or ought reasonably
to have become aware, that he had cause for complaint.  These can usefully be called
the primary and secondary time-limits so long as it is understood that this is not to
rank them in order of significance: in the case of PPI mis-selling where consumers
very often did not understand at the time the deficiencies in the selling process (or
even what they had bought), the secondary period is likely in the vast majority of
cases to be of more significance.  

155. The resemblance to the ordinary limitation periods for claims in negligence where
there is also a primary period of 6 years (under s. 2 of the Limitation Act 1980 (“LA
1980”)) and a secondary period of 3 years from the date of the claimant’s actual or
constructive knowledge (under s. 14A LA 1980) is striking.  We have in fact been
shown evidence that this is not a coincidence, but even without this material (which is
of doubtful admissibility) it would have been a reasonable assumption that the general
structure was modelled on the LA 1980 provisions and was designed to do the same
thing in general terms.

156. What then is the purpose of having these two time-limits?  The purpose of an ordinary
limitation period is to prevent stale claims from being litigated, the period of 6 years
being fixed  as  a  generally  reasonable  period  to  bring a  claim.   This  explains  the
primary period.  But as is well-known that could and did lead to some claimants who
had suffered latent  injury or damage finding that  they had lost  their  rights to sue
before they even knew, or could reasonably be expected to know, that they had been
injured or suffered loss.  Provision was therefore made, first in ss. 11 and 14 LA 1980
(applicable  to  claims  for  personal  injury)  and  subsequently  in  s.  14A  LA  1980
(applicable to other claims in negligence), for the claimant to have 3 years from his
date of knowledge to bring a claim.  The purpose of this is obvious.  It was to remedy
the  injustice  of  a  claimant’s  claim  being  time-barred  before  they  knew,  or  could
reasonably  be  expected  to  know,  that  they  had  a  claim.   On  the  other  hand  the
selection of a (relatively short) 3 year time period shows that another purpose was to
provide that once they did, or should, have that knowledge they should get on with the
claim and bring proceedings reasonably promptly.  Precisely the same in my view
applies to the secondary time-limit in DISP 2.8.2R(2)(b).  The purpose of the rule is to
prevent a complainant from losing the right to complain before they are, or ought
reasonably to be, aware that they have cause for complaint, but to require them to
pursue the  complaint  with reasonable  promptness  once  they are,  or  should  be,  so
aware.

157. With that purpose in mind, it is now possible to consider whose awareness is relevant
for the purposes of this time-limit.  I find it helpful to do this by reference to different
factual scenarios, as follows:

(A)  The consumer while still alive and solvent becomes aware that he has cause
for complaint.  3 years elapses without his bringing a complaint.  He later dies
or is made bankrupt.
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(B)  The consumer while still alive and solvent becomes aware that he has cause
for complaint.  Less than 3 years later, at a stage when he has not brought a
complaint, he dies or becomes bankrupt.

(C)  The consumer while still alive and solvent neither becomes aware nor ought
reasonably to have become aware that he has cause for complaint.  He then
dies or becomes bankrupt.

158. It was I think common ground that in scenario (A) the complaint is time-barred, and
the fact that the consumer later dies or becomes bankrupt does not enable his personal
representatives or the OR as his trustee in bankruptcy to bring a complaint.  That must
be the position, as it would be nonsensical to suppose that if the consumer himself is
time-barred before his death or bankruptcy, nevertheless his personal representatives
or trustee could bring a claim.  On general principles one would never expect them to
be given a second chance to bring a claim that is already time-barred, or to be in a
better position than the deceased or bankrupt was, and there is nothing in DISP to
suggest otherwise.

159. It should be noted however what this means.  It means that for the purposes of DISP
2.8.2R(2)(b) “the date on which the complainant becomes aware …” refers to the date
when the consumer (being alive and solvent and thus the person who has the right to
bring the claim) becomes aware.  In other words time starts running from the date of
his awareness.  The concept of time starting running is a familiar one under the LA
1980,  but  is  also expressly recognised in  DISP.  Thus for  example  DISP 2.8.6G,
which is concerned with mortgage endowment complaints, provides that receipt by
the complainant of a letter which states that there is a risk (as opposed to a high risk)
that the policy would not produce a large enough sum:

“is not, itself, sufficient to cause the three year period in DISP
2.8.2R (2) to start to run.”

160. The significance of this point for present purposes is that at the date that time starts
running,  it  cannot  be  known whether  the  consumer  will  die  or  become  bankrupt
within the next 3 years.  Suppose a consumer is mis-sold a policy in 2000.  In 2005 he
becomes aware he has cause for complaint.  He is at that date alive and solvent.  Does
time start running?  It is common ground that it does.  If you ask in 2006 if time has
started running, the answer will be “Yes”.  The answer cannot be “That depends on
future  events”.   Either  it  has  started  running  or  not,  and here  it  has.   You can’t
retrospectively say, if the consumer dies or becomes bankrupt in 2007, that time did
not start running in 2005 after all.

161. That brings me to scenario (B).  It seems to me inevitably to follow from scenario (A)
that  in  this  case  too  time  has  started  running when the  consumer  became aware.
Suppose the consumer became aware in 2005 and dies or becomes bankrupt 2 years
later  in  2007;  just  as  in  scenario  (A)  his  personal  representatives  or  trustee  in
bankruptcy step into his shoes and inherit the position he was in.  Since he had one
year left to bring the complaint, so do they.  That was accepted by Mr Gibbon, albeit
that  he  did  so  because  on  his  case  the  relevant  awareness  is  always  that  of  the
underlying consumer.  
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162. When it was put to Mr Herberg he initially accepted it as well, on the basis that the
OR takes what he inherits from the person whose rights vest in him.  I think he was
right in that for the reasons I have given.  He later suggested that if necessary he
would accept that the OR has a further 3 years after he himself became aware.  But
that would mean that time had started running in 2005, and then started again some
time after 2007 when the OR became aware.  I do not see anything in DISP which
supports the suggestion that time could start running again in this way.  In general
once time has started to run for the purposes of limitation or time-bar it continues to
do so unless there is provision for it to be interrupted or to start again.  

163. Once however one has reached this conclusion on scenario (B), it becomes impossible
to maintain the declaration that the Judge was persuaded to make.  The declaration
made by the Judge was as follows:

“To  the  extent  that  the  Defendant  [the  OR]  as  trustee  in
bankruptcy brings a complaint in relation to the mis-selling of
payment protection insurance held by a bankrupt, the relevant
awareness for the purpose of DISP 2.8.2R(2)(b) of the FCA
Handbook is that of the Defendant not that of the bankrupt.”

Suppose the case when the consumer becomes aware in 2005 and becomes bankrupt
in 2007.  In 2008 the OR as his trustee becomes aware that the consumer did have
cause for complaint, and in 2010 the OR brings a complaint.  Is it in time?  This is
scenario (B) and in my judgment it is not, because time started running in 2005 and
expired in 2008.  But on the Judge’s declaration as it stands it would be in time.  This
is because “[the OR] as trustee in bankruptcy [has brought] a complaint in relation to
the mis-selling of [PPI] held by a bankrupt”.  Hence on the wording of the declaration
the  relevant  awareness  is  that  of  the  OR not  that  of  the  bankrupt.   On the  facts
postulated,  the  OR’s  awareness  was  in  2008,  and the  complaint  brought  in  2010
would therefore be in time.  The fact that the bankrupt became aware in 2005 would
be ignored as irrelevant. 

164. Mr Herberg sought to suggest that somehow the bankrupt’s awareness could count as
the OR’s awareness in such a case, but I found this impossible to follow and I do not
see how it works.  There is no coherent sense in which it can be said that the OR
became aware in 2005, long before the bankruptcy started.  And there is certainly
nothing in the Judge’s declaration that would support it.

165. It is for this reason that I agree with Singh and Carr LJJ that the Judge’s declaration
must be set aside.  It is too simplistic to say that whenever the OR brings a claim for
the mis-selling of PPI to a bankrupt it is his awareness that counts to the exclusion of
that of the bankrupt.  Indeed on the literal wording of the declaration, it would appear
to allow the OR to bring a claim even in scenario (A).  Suppose a case in which the
bankrupt became aware in 2005 and then was made bankrupt in 2009 without having
brought  a  complaint.   The  OR  becomes  aware  that  the  bankrupt  had  cause  for
complaint shortly after appointment and brings a complaint in 2010.  On the literal
wording of the declaration that is in time because it is only his awareness that counts,
and he only became aware in 2009.  That cannot be right, but shows the danger of
making a general declaration of law in the abstract without any underlying facts: see
paragraph 108 of Carr LJ’s judgment above.  
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166. That leaves scenario (C).  Here I agree with Mr Herberg.  If time has not already
started running by the date of death or bankruptcy (because the underlying consumer
neither did nor should have become aware before then) then the question whether it
starts  running thereafter  is  to  be  determined  in  my judgment  by  reference  to  the
awareness of the personal representatives or trustee in bankruptcy.  They are the ones
who then have the ability  to  bring the complaint;  they are the ones who stand to
benefit  (for their  respective estates) from doing so;  and they are the ones who in
practice decide whether and when to bring the complaint.  In my view it runs wholly
contrary to the purpose of DISP 2.8.2R(2)(b) to suggest that even if they do become
fully aware that the deceased or bankrupt had cause for complaint, nevertheless the 3
year period does not start running and they are under no obligation to get on with the
complaint.

167. Mr Gibbon’s interpretation would lead to what I regard as absurd outcomes.  This is
particularly stark in the case of death.  If the deceased had not (and ought not to have)
become  aware  during  his  lifetime  that  he  had  cause  for  complaint,  Mr  Gibbon’s
interpretation would mean that his personal representatives would never be under any
time limit  at  all,  as the deceased could never become aware after dying, however
much the personal representatives were aware of the cause for complaint and however
tardy they were about bringing it.   That would be directly inimical  to the evident
purpose of DISP 2.8.2R(2)(b). 

168. But his interpretation is not much better in the case of bankruptcy.  If the bankrupt
had not (and ought not to have) become aware before becoming bankrupt, it would
mean that the time limit for the OR to bring the complaint would depend not on when
he was aware, but on when the bankrupt becomes aware.  This would be likely to
cause injustice both ways.  On the one hand the OR could delay bringing a complaint
for many years or even decades provided only that the bankrupt (who in practical
terms would have no interest  in the question) did not become aware.  That seems
unfair to the respondent and contrary to the purpose of the rule.  On the other hand
one can envisage a case where the bankrupt did become aware but failed to notify the
OR and the OR remained ignorant of the position.  Mr Gibbon’s interpretation would
mean that time started running against the OR even though he knew nothing about it.
That again seems flatly contrary to the purpose of the rule.

169. In my judgment therefore the true position is this:

(1)  Time  starts  running  if  the  underlying  consumer,  while  alive  and  not
bankrupt, becomes or ought to become aware that he has cause for complaint.
In such a case “the complainant” in DISP 2.8.2R(2)(b) means the underlying
consumer.  

(2)  If time starts running under (1), it continues to run as against not only the
consumer  but  if  he  dies  or  becomes  bankrupt  against  his  personal
representatives or trustee in bankruptcy, so that they are barred when he would
have been barred.

(3)  If time does not start running under (1) and the underlying consumer dies or
becomes bankrupt before he becomes (or ought to have become) aware that he
has cause for complaint, time starts running when his personal representatives
or trustee in bankruptcy become, or ought to become, aware that the deceased



Judgment Approved by the court for handing down. The Official Receiver v Shop Direct

or  bankrupt  consumer  had  cause  for  complaint.   In  such  a  case  “the
complainant” in DISP 2.8.2R(2)(b) refers to the personal representatives or
trustee in bankruptcy as the case may be.

170. A simpler way of expressing this is to say that the person whose awareness is relevant
for the purposes of DISP 2.8.2R(2)(b) is the person who for the time being has both
the right to bring a complaint and an interest in doing so.  So long as the consumer is
alive and solvent that is him; if he dies or becomes bankrupt without time starting to
run, it is his personal representatives or trustee in bankruptcy.  That is why the simple
binary question posed to the Judge was in my view the wrong question and led him to
give the wrong answer.

171. It may be noted that this interpretation is consonant with the point I referred to earlier
that  the  question  of  who  “the  complainant”  refers  to  in  any  particular  provision
depends on the date which the rule in question requires one to consider (paragraph
152 above).  Since the relevant date for the purposes of DISP 2.8.2R(2)(b) is the date
when the complainant  first became aware,  in my view the complainant  means the
person who has the right to complain and interest in complaining at any putative date.

Conclusion 

172. I would for these reasons set aside the declaration made by the Judge which in my
view goes too far.  But I would not substitute any alternative declaration.  I would not
substitute that suggested by Mr Gibbon because I think it is wrong.  And Mr Herberg
did not ask for any alternative form of declaration in the event that we set aside the
Judge’s declaration.

173. I have reached these views without having to consider any of the questions that were
argued on the vesting of the bankrupt’s estate under the 1986 Act.  Since Mr Gibbon
accepts – indeed it is the foundation of the complaints that the OR has brought – that
the OR can pursue complaints on behalf of bankrupts under DISP 2.7.2R, I do not
think it matters whether technically what vests in the OR under the 1986 Act is the
right to bring the complaint or merely the right to any redress awarded.  Insofar as it
does matter I am content to agree with the views expressed by Singh LJ at paragraph
56 above.  

174. I also agree with him on the Respondent’s notice points.  I have already said that I
agree that the OR is not, as contended in Ground 3 of the Respondent’s notice, an
eligible complainant.  On Grounds 1 and 2 (admissibility and ultra vires) I agree with
Singh LJ for the reasons given by him at paragraphs 78ff and 88ff respectively.


	1. This appeal concerns the time limit for referring complaints to the Financial Ombudsman Service (“FOS”) under the Financial Conduct Authority (“FCA”) Dispute Resolution: Complaints Sourcebook (“DISP”) in respect of mis-sold payment protection insurance (“PPI”), in particular where a person to whom PPI was mis-sold has subsequently become bankrupt. DISP is a statutory scheme found in the FCA Handbook (“the Handbook”). It is delegated legislation made under the Financial Services and Markets Act 2000 (“the FSMA 2000”).
	2. I will describe the scheme set out in DISP in more detail later but will refer to the key provisions on limitation now in order to explain the issue which arises on this appeal. DISP 1.8.1R provides that a respondent which receives a complaint outside the time limits for a referral to the FOS (as set out in DISP 2.8) may reject the complaint without considering the merits, but must explain this to the complainant in a final response.
	3. The central provision which falls to be construed in this case is DISP 2.8.2R(2)(b). This provides that the Ombudsman cannot consider a complaint if the complainant refers it to the FOS more than “three years from the date on which the complainant became aware (or ought reasonably to have become aware) that he had cause for complaint; …” (emphasis added). The issue in this case is whether the reference to “complainant” in that provision is a reference to (1) the bankrupt or (2) the Official Receiver (“OR”), in his capacity as trustee in bankruptcy.
	4. Mr Stephen Houseman KC, sitting as a deputy High Court judge (“the Judge”), agreed with the Respondent and granted a declaration that the relevant awareness is that of the OR. The OR now appeals and submits that the Judge should have concluded that the relevant awareness is that of the bankrupt. Permission to appeal to this Court was granted by the Judge himself in view of the importance of the legal issue and the fact that there is no previous authority on it.
	5. At the hearing we heard submissions from Mr Michael Gibbon KC, who appeared with Mr Maxim Cardew for the Appellant, and from Mr Javan Herberg KC, who appeared with Mr Oliver Assersohn for the Respondent. I express the Court’s gratitude to them all and those instructing them for the preparation and presentation of this appeal.
	6. From the 1980s PPI was mis-sold to private customers by financial institutions on a massive scale. Between 2011 and April 2020, over 32.4 million complaints about PPI had been made and £38 billion had been paid in redress. A report by the FCA in 2020 described this as “by far the largest consumer redress exercise in the UK’s history.”
	7. Customers who were mis-sold PPI are entitled to redress under DISP. Numerous individuals who were mis-sold PPI subsequently went bankrupt, and it is common ground that any compensation obtained by way of redress falls into the bankrupt’s estate, to be distributed in accordance with the provisions of the Insolvency Act 1986 (“the 1986 Act”).
	8. The rules in DISP were amended in 2017 so as to insert a “backstop deadline” for PPI mis-selling complaints of 29 August 2019.
	9. The Respondent is the UK financial services arm of The Very Group. It is a consumer credit lender, which from the mid-1980s to approximately 2014 sold various forms of PPI to its customers.
	10. The OR is the trustee in bankruptcy of hundreds of thousands of bankrupts and in that capacity has referred mis-selling complaints to a large number of financial institutions which sold PPI. By the end of the 2020-21 financial year the OR had recovered over £500m in respect of mis-selling claims.
	11. In May 2019 the Appellant indicated its intention to bring a significant number of PPI mis-selling complaints against the Respondent, seeking compensation for PPI policies held by bankrupts before their bankruptcy orders were made. On 29 August 2019, i.e. the backstop deadline, the Appellant requested that the Respondent treat its correspondence as an expression of dissatisfaction in relation to any PPI policy identified as held by the bankrupt prior to their date of bankruptcy.
	12. The Respondent brought a Part 8 claim in the High Court, seeking a declaration that the relevant awareness for the purposes of DISP 2.8.2R(2)(b) is that of the OR.
	13. There was a second, parallel claim brought by Canada Square Operations Limited and Citifinancial Europe Limited, which raised the same primary issue as in the present case. That claim was compromised on confidential terms a few days before trial. The witness evidence filed in that claim stands as evidence in the present case.
	14. In the Part 8 Claim Form the Respondent identified the dispute between the parties as to the correct construction of DISP 2.8.2R(2)(b) but then asserted in the alternative that:
	“even if it is the bankrupt’s awareness that is relevant for the purposes of DISP 2.8.2R(2)(b), the bankrupt would have become aware (or ought reasonably to have become aware) that he had cause for complaint at the time of bankruptcy or shortly thereafter (this arises from the attribution of the Official Receiver’s knowledge to the bankrupt) …” (Emphasis added)
	15. The Respondent confidently asserted that the claim did not give rise to any dispute of fact. Accordingly, it would appear that this alternative declaration, like the primary one, was sought as a matter of pure law.
	16. In the High Court proceedings, which at that time included the parallel claim, the parties prepared an Agreed Case Memorandum for the purpose of the Case Management Conference to be held on 26 November 2021. The Respondent’s alternative case was again set out, at para. 10 of that Memorandum.
	17. In preparation for the hearing before the Judge, the parties, at that time still including those in the parallel claim, prepared an Agreed List of Common Ground and Issues. It was agreed, at para. 6, that a trustee in bankruptcy is not, as a matter of general law, the bankrupt’s agent or authorised to act for the bankrupt. It was also agreed, at para. 8, that the rules establishing the eligibility of complainants to pursue complaints before the FOS are made under section 226 of the FSMA 2000.
	18. In the list of issues, the primary issue was identified, at para. 1, as being whether the relevant awareness for the purpose of DISP 2.8.2R(2)(b) is that of the OR or that of the bankrupt. At para. 3(2), the issue raised by the Respondent’s alternative case was summarised as follows:
	19. Further, at para. 4, it was said that points that may arise in answering those questions included, at sub-para. (2):
	20. In the skeleton argument on behalf of the Respondent in the High Court, its alternative case was set out at paras. 87-93. The analysis advanced there was that if, contrary to its primary case, the relevant awareness for the purposes of DISP 2.8.2R(2)(b) is that of the bankrupt, then the knowledge of the OR ought to be “imputed” to the bankrupt. The analysis was conducted in terms of conventional agency law: for example the well-known textbook on the subject, Bowstead and Reynolds on Agency, was quoted.
	21. It is clear therefore that the Respondent’s case before the High Court was primarily that the relevant awareness is that of the OR; but that, in the alternative, even if the relevant awareness is that of the bankrupt, the awareness of the OR should be “attributed” or “imputed” to the bankrupt. It is common ground that the relationship between the OR and the bankrupt is not the conventional one between agent and principal. Nevertheless it is also common ground that the OR is “authorised by law” to act “on behalf of” the bankrupt in this context: see para. 19 of the judgment below.
	22. However, the Respondent’s alternative case was not pursued (at least not with any vigour) before the Judge; and it certainly formed no part of the Judge’s reasoning. In the result the Judge granted the primary declaration sought by the Respondent but declined to grant any further declaratory relief in the exercise of his procedural management and/or equitable remedial discretion: see paras. 64-68. There has been no appeal to this Court against that aspect of the Judge’s decision. Nor has the Respondent’s alternative case as to attribution or imputation of the OR’s knowledge to the bankrupt been revived in the Respondent’s Notice (although there are other grounds raised in that Notice, which I will address below).
	23. The Judge set out a helpful summary of the nature of the office of the OR at paras. 8-10. The main features are as follows:
	24. The Judge’s conclusions on the central issue in this case can be found at paras. 45-46:
	Grounds of Appeal
	25. In formal terms there are five grounds of appeal, although the Appellant’s written and oral submissions did not refer to them separately in this way:
	Ground 1: The Judge erred in his conclusion as to the natural meaning in the context of DISP of the word “complainant” in DISP 2.8.2R. He should have concluded that (in the relevant context) it meant the bankrupt, rather than the trustee in bankruptcy.
	Ground 2: The Judge erred in concluding that determining whether the trustee in bankruptcy was “authorised by law” to bring a complaint within the meaning of DISP 2.7.2R required a detailed analysis of (a) what did and did not vest in the trustee in bankruptcy as a matter of insolvency law (in particular s 283(1) and the definition of “property” in s 436(1) of the IA86), and (b) the nature of authorisation required as a matter of the technicalities of insolvency law. He should have concluded that it was the clear intention of the draftsperson that the trustee in bankruptcy would (by virtue of his appointment) be “authorised by law” for the purposes of DISP 2.7.2R to bring a complaint “on behalf of” the bankrupt.
	Ground 3: If (contrary to Ground 2 above) the Judge was correct to conclude that determining whether the trustee in bankruptcy was “authorised by law” to bring a complaint “on behalf of” the bankrupt required a detailed analysis of insolvency law, then he should nevertheless have concluded that the trustee in bankruptcy was so authorised.
	Ground 4: The Judge erred in concluding that it was repugnant for the bankrupt to continue to be identified as the complainant within the meaning of DISP 2.8.2R but for any redress for mis-selling to vest in the trustee in bankruptcy. He should have concluded that the relevant question for determination was the legislative intention as discernible from the drafting of DISP; and if (as submitted by the OR) that was the correct analysis of the legislative intention, then there was no reason in law to prevent effect being given to that intention.
	Ground 5: In all the circumstances, the Judge erred in declaring that the relevant awareness was that of the OR as trustee in bankruptcy.
	26. The introduction to DISP makes it clear that:
	27. DISP 2.7.1R states that:
	28. DISP 2.7.2R provides that:
	29. DISP 2.7.3R defines “eligible complainant” and includes (1) a consumer. At sub-para. (4) it also includes a “trustee of a trust which has a net asset value of less than £5 million at the time the complainant refers the complaint to the respondent”. I will return to this when I address the Respondent’s Notice.
	30. As we have seen, DISP 2.7.2R uses the phrase “on behalf of”. In Plevin v Paragon Personal Finance Ltd [2014] UKSC 61; [2014] 1 WLR 4222, at para. 30, Lord Sumption JSC said that, in their ordinary and natural meaning, the words “on behalf of” import agency. Nevertheless, he accepted that a special statutory context may require the phrase to be read more widely as meaning “in the place of”, or “for the benefit of” or “in the interests of”. For that proposition he relied on a number of authorities, including Rochdale Metropolitan Borough Council v Dixon [2011] EWCA Civ 1173; [2012] PTSR 1336, at paras. 49-50 (Rix LJ).
	31. In the present context, it is clear that the phrase “on behalf of” does not refer only to a relationship of agency. It has a broader meaning than that. Nor can it mean “for the benefit of” or “in the interests of”. In my view, in the present context, it has the meaning “in the place of”.
	32. The origins and key features of the FOS were set out by Arden LJ in Clark v In Focus Asset Management and Tax Solutions Ltd [2014] EWCA Civ 118; [2014] 1 WLR 2508, at paras. 17-28. It is unnecessary for present purposes to recite those here save to note that a defining feature of the FOS is that a complainant can choose not only whether to submit his complaint to it in the first place but also whether to accept the decision of the Ombudsman but, if he accepts the determination within the time limit, it is final and binding on both parties. This follows from the provisions of section 228, as amended by the Financial Services Act 2012, in particular subsection (5): see para. 27 in the judgment of Arden LJ. An award that involves the payment of a sum of money can be enforced as a County Court Judgment: see section 229(8)(b), para. 16 of Schedule 17: para. 26 in the judgment of Arden LJ.
	33. It is common ground that the Ombudsman’s function is to deal with complaints and not legal causes of action: see R (Heather Moor & Edgecomb Ltd) v Financial Ombudsman Service [2008] EWCA Civ 642; [2009] 1 All ER 328, at para. 80 (Rix LJ). However, this does not prevent the doctrine of res judicata applying to an award made by the Ombudsman: that is what this Court decided in Clark.
	34. As I have mentioned, the central provision which falls to be construed on this appeal is para. 2.8.2R(2)(b). This provides that the Ombudsman cannot consider a complaint if the complainant refers it to the FOS more than “three years from the date on which the complainant became aware (or ought reasonably to have become aware) that he had cause for complaint; …”. There are then set out some exceptions to that general rule, which are not material on this appeal.
	35. The word “complaint” appears in italics. As the guidance on the Glossary of definitions makes clear, at para. 4, expressions used in the Handbook which are defined in the Glossary appear in italics in the text. An expression which is not shown in the text in italics has its natural meaning unless the context otherwise requires.
	36. The word “complainant” is not defined in the Glossary but the word “complaint” is. So far as material that definition is:
	37. It is clear from those provisions, read as a whole, that the word “complainant” is there being used to describe the person who has suffered (or may suffer) financial loss etc. but at the same time contemplates that that person may not be making the complaint because it can be made on their behalf. Accordingly, the word “complainant” is not being used there simply to refer to the person who makes the complaint to the FOS.
	38. Appendix 3 to DISP sets out the FCA’s Rules and Guidance on Handling PPI Complaints. This was introduced in 2010.
	39. In considering the various steps which are set out in Appendix 3, to assist firms in handling PPI complaints, it is clear that, where the word “complainant” is used, it refers to the person to whom the PPI policy was sold. For example, Step 1(2) refers to determining “the way the complainant would have acted if a breach or failing by the firm had not occurred”: see App 3.1.2G. App 3.1.3G states that, at Step (1), for some breaches or failings “the firm should presume that the complainant would not have bought the payment protection contract they bought”. At (2) it refers to “where the complainant bought a single premium payment protection contract …”
	40. App 3.1.5G defines the phrase “historic interest” in the Appendix to mean “the interest the complainant paid to the firm because a payment protection contract was added to a loan or credit product”.
	41. App 3.2.3G states:
	42. App 3.6.2E states that:
	“in the absence of evidence to the contrary, the firm should presume that the complainant would not have bought the payment protection contract he bought if the sale were substantially flawed, for example where the firm … (2) did not disclose to the complainant, in good time before the sale was concluded, and in a way that was fair, clear and not misleading, that the policy was optional; …”
	43. It seems to me that all of these and other similar references in Appendix 3 clearly use the word “complainant” to mean the person to whom the PPI policy was mis-sold. It clearly cannot refer to the OR or other person who brings a complaint “on behalf of” that person.
	44. The FCA Handbook is similar in its drafting style to the Financial Services Authority’s Client Assets Sourcebook (CASS), which was considered by this Court in Re Lehman Brothers International (Europe) (No 2) [2010] EWCA Civ 917; [2011] 2 BCLC 184. In his concurring judgment Lord Neuberger MR said, at para. 181:
	45. In the main judgment, Arden LJ said, at para. 18, that the interpretation of particular provisions of such a document must be “an iterative process” but one has to begin somewhere. At paras. 57-58, she summarised the approach to interpretation of such a document as follows:
	46. For present purposes I derive the following propositions from the judgments in Re Lehman Brothers:
	The role of the trustee in bankruptcy
	47. In Gabriel v BPE Solicitors [2015] UKSC 39; [2015] AC 1663, at paras. 9-10, Lord Sumption JSC explained that a trustee in bankruptcy, unlike the liquidator of a company, is personally a party to legal proceedings which he has adopted. The reason is that the assets of the bankrupt at the time of the commencement of the bankruptcy vest in him personally, and the bankrupt has no further interest in them. This rule, which dates back to the beginning of the bankruptcy jurisdiction in England, is now embodied in section 306 of the 1986 Act. It follows that, with the exception of a limited class of purely personal actions, a bankrupt claimant has no further interest in the cause of action asserted in the proceedings. None of this means that the trustee is bound to adopt the action. If he does not adopt it, the action cannot proceed and will be stayed or dismissed if the bankrupt is the claimant: see Heath v Tang [1993] 1 WLR 1421.
	48. Although it will often be theoretical, in particular where the estate of the bankrupt person is likely to be very small, as a matter of law the bankrupt does retain an interest in the actions of the trustee in bankruptcy because, if there is a surplus after distribution to the creditors, the trustee in bankruptcy holds that surplus on trust for the bankrupt: see KK v MA [2012] EWHC 788 (Fam); [2012] BPIR 1137, at paras. 28-29 (Charles J). The surplus is identified as and when all debts, interests and costs have been paid.
	The meaning of “property” in this context
	49. The common law definition of property was set out by Lord Wilberforce in National Provincial Bank Ltd v Ainsworth [1965] AC 1175, at 1247-1248:
	50. I am doubtful whether the right to make a complaint to the FOS under DISP is capable in its nature of assumption by third parties. However, it must be borne in mind that, in the present context, it is not the common law but the statutory definition of “property” which has to be applied. That definition, which is set out in section 436(1) of the 1986 Act, states that “property”:
	“includes money, goods, things in action, land and every description of property wherever situated and also obligations and every description of interest, whether present or future or vested or contingent, arising out of, or incidental to, property”.
	As Sir Nicolas Browne-Wilkinson V-C observed in Bristol Airport plc v Powdrill [1990] 1 CH 744, at 759: “It is hard to think of a wider definition of property.”
	51. In Dear v Reeves [2001] EWCA Civ 277; [2002] Ch 1, at para. 40, Mummery LJ said that a distinguishing feature of a right of property, in contrast to a purely personal right, is that it is “transferable: it may be enforced by someone other than the particular person in whom the right was initially vested.” In that case this Court held that a right of pre-emption was a “thing in action” within the meaning of section 436(1) of the 1986 Act.
	52. The Judge in the present case followed an earlier decision which had been made in the County Court at Manchester: Ward v Official Receiver [2012] BPIR 1073, in which DJ Khan held that the right to complain in relation to the mis-selling of PPI policies was “property” within the meaning of section 436(1) of the 1986 Act. He did so on the basis both that it is an interest “incidental to” property and, alternatively, that it is a “thing in action”: see paras. 13-14.
	53. The reason why Mr Herberg places reliance on Ward is to support his submission as to the correct interpretation of the limitation provision in DISP. He submits that, since the right to make a complaint to the Ombudsman is vested in the trustee in bankruptcy, the word “complainant” ought to be construed as referring to the OR and not to the bankrupt.
	54. In my view, that submission proves too much. In my view, and as was common ground before the Judge, the OR is “authorised by law” to bring a complaint “on behalf of” the bankrupt.
	55. Furthermore, and more fundamentally, in my view, the correct construction of DISP does not turn on technical aspects of the law of insolvency. It would not be in keeping with the nature of the relatively simple scheme which DISP was intended to create.
	56. That said, I am prepared to accept that the right to make a complaint under the scheme does fall within the definition of “property” in section 436(1) of the 1986 Act, certainly because it is an interest “incidental to” property, i.e. the PPI policy. In my view, it is unnecessary for present purposes to go further and decide whether it also falls within the definition of a “thing in action”. I can see force in the argument made by Mr Gibbon that such a right has to be transferrable for it to qualify as such, as Mummery LJ said in Dear v Reeves.
	57. It seems to me to be unnecessary for present purposes to consider in detail a number of interesting decisions which were cited to this Court: e.g. Re Rae [1995] BCC 102 (Warner J), which concerned a fishing licence, which was held to be incidental to the vessels concerned; and In re Campbell (a bankrupt) [1997] Ch 15 (Knox J), which concerned the ability of a person who suffered injuries as a result of criminal assault to obtain an award from the Criminal Injuries Compensation Board, which was held not to be property within the meaning of section 436(1) because it was not enforceable at that time.
	58. Accordingly, I have reached the conclusion that the issue of whether the OR’s right to bring a complaint falls within the definition of “property” is not critical to the correct interpretation of the limitation provision in DISP. That is the primary issue, to which I now turn.
	59. On behalf of the Appellant Mr Gibbon submits that:
	60. Mr Gibbon also submits that it was unnecessary and inappropriate for the Judge to introduce complicated and technical aspects of insolvency law into what is intended to be a relatively informal and simple scheme.
	61. Finally, Mr Gibbon submits that the Judge’s interpretation would lead to highly unsatisfactory consequences, in particular that time would begin to run again for three years from the appointment of the OR as a trustee in bankruptcy even in circumstances where the consumer has known for more than two years, perhaps with only one day left, that they could bring a complaint.
	62. On behalf of the Respondent Mr Herberg submits that there are three principal difficulties in the way of the OR’s appeal:
	63. Finally, Mr Herberg submits that the presence of the backstop deadline does not alter this fundamental feature of the limitation regime. This is because the backstop deadline only applies in the specific context of PPI claims, whereas the limitation regime operates more generally. Further, the backstop deadline was only inserted in 2017.
	64. I have reached the following conclusions.
	65. First, I see considerable force in Mr Gibbon’s fundamental submission, that the overall thrust of DISP is that the subject matter of a complaint focuses on the underlying consumer who bought the PPI policy. This is clear from the definition of “complaint” in the Glossary and also from the terms of Appendix 3. Although the word “complainant” is not defined in the Glossary, it is clear that it is used on numerous occasions to refer to the consumer, even where it is expressly stated that someone else is making the complaint on that person’s behalf.
	66. Secondly, this is consistent with the general nature of DISP, which is not like conventional legislation. Its drafting style is very different and it is intended to create a relatively informal and simple scheme for and on behalf of consumers. It is also not intended for respondents to have to deal with highly complicated legal concepts.
	67. As the Judge rightly observed, at para. 16 of his judgment, the purpose of the FOS, as reflected in DISP, is “to provide a consumer-facing, user-friendly, free-of-charge process for seeking redress without recourse to formal legal proceedings.”
	68. I can readily see how the phrase “on behalf of”, which is not a legal term of art, can be interpreted in the present context as meaning simply “in place of” and does not introduce the entire body of insolvency law which would otherwise be required.
	69. The view I have reached also derives some support from the Interpretation Act 1978, section 11 of which provides that:
	It is clear that in, for example, section 226(2)(a) of the FSMA 2000, the phrase “the complainant is eligible” is a reference to the consumer and not a person such as the OR.
	70. Most fundamentally, it seems to me that Mr Herberg’s submission, and the interpretation given by the Judge, is unsustainable because of the absurd consequence it would have, particularly in a situation where the bankrupt has had the relevant awareness for perhaps as long as two years and 364 days. On that interpretation, the time limit would start to run again for three years once the OR was in post as the trustee in bankruptcy. That cannot have been the intention of DISP. Mr Herberg found it very difficult to sustain that interpretation but that is the consequence of the declaration which he successfully obtained from the Judge.
	71. The declaration which the Respondent succeeded in obtaining from the High Court was as follows:
	72. I have reached the conclusion that that declaration cannot stand in the light of submissions that we heard before this Court. Mr Herberg’s primary submission to this Court was that the relevant rule must be read in a purposive way, so that, if the bankrupt person had the relevant awareness before the date of bankruptcy, time would begin to run but would have to be aggregated with the time which fell after the date of bankruptcy. This would have the effect that the trustee in bankruptcy would have less than the full three years in which to bring a complaint. Mr Herberg did not submit that time begins to run again, so that the trustee in bankruptcy has the full three year period in which to make a complaint. In the alternative, Mr Herberg submitted that, were it necessary to do so, that would indeed be the consequence but so be it.
	73. That alternative submission would, in my view, lead to an absurdity. That cannot be the correct interpretation of the rule. I am not surprised that this alternative submission was not made with any enthusiasm before this Court.
	74. However, the fundamental difficulty with Mr Herberg’s primary submission is that that is not what the declaration made by the High Court says. Nor is it supported by any reasoning in the judgment below. I also note that no Respondent’s Notice has been filed to argue this ground. This is despite the fact that there is a Respondent’s Notice in this case, in which three other grounds are advanced but not this one. Although this point was raised during the course of the hearing before this Court, and Mr Herberg was given the opportunity to take instructions after reflecting on the point, he did not invite this Court to grant permission to file a late Respondent’s Notice.
	75. So far as the possible consequences of the OR’s interpretation are concerned, I find it impossible to reach a conclusion on that part of Mr Herberg’s submissions. This is because the underlying facts have never been gone into by the High Court, which was not asked to do so since this was a Part 8 claim. Furthermore, and fundamentally, the Respondent’s alternative case as initially set out in the High Court proceedings was not pursued and was never the subject of any decision by the Judge. It may well be that the Respondent’s alternative case is correct with the consequence that, even if the relevant awareness is that of the bankrupt, the knowledge of the OR must be attributed or imputed to the bankrupt. I say no more about the merits of that argument because it was not argued before this Court and Mr Gibbon has not had the opportunity to consider it or respond to it. But, if it is correct, that would address many if not all of the supposedly absurd consequences which Mr Herberg said would arise if the OR’s interpretation were correct.
	76. I also do not consider that the presence in the rules of the backstop deadline of 29 August 2019 is irrelevant in the present context. That deadline shows that, where the legislator wished to do so, it was well able to introduce an express provision to address the mischief identified of very stale claims being brought. If the OR’s interpretation does lead to the possibility of very stale claims being brought, the answer lies in the ability of the legislator to amend the legislation.
	77. I turn therefore to the three grounds which are advanced in the Respondent’s Notice.
	Ground 1
	78. The first ground raised on behalf of the Respondent is that any ambiguity in the interpretation of the limitation provision can and should be resolved by reference to the consultation papers and policy statement by the Financial Services Authority which led up to the drafting of DISP. I would reject that submission because those consultation papers are not properly admissible as aids to interpretation. I agree with the OR that they are only admissible for the limited purpose of identifying what the mischief may have been which was the subject of the legislation.
	79. Mr Herberg relies upon the following documents (1) a consultation paper, CP33, ‘Consumer complaints and the new single ombudsman scheme’ (November 1999); (2) a consultation paper, CP49, ‘Complaints handling arrangements: feedback statement on CP33 and draft rules’ (May 2000); and (3) a policy statement, PS49, ‘Complaints handling arrangements: response on CP49’ (December 2000).
	80. Mr Herberg relies on Bennion, Bailey and Norbury on Statutory Interpretation (8th ed., 2020), at para. 24.24, citing the decision of Sales J in Harrow London Borough Council v Ayiku [2012] EWHC 1200 (Admin); [2013] PTSR 365, at para. 29:
	81. I note that that passage refers to official statements by the relevant Government department which follows immediately after the promulgation of legislation by it. That is not a reference to prior consultation papers, which may or may not in the end lead to legislation being enacted in the terms which were then proposed or envisaged.
	82. Mr Herberg also relies upon R (Critchley) v Financial Ombudsman Service Ltd [2019] EWHC 3036 (Admin); [2020] Lloyds Law Reports 176, at para. 52, where Lang J said that she was fortified in her view as to the correct interpretation by the opinion of the Financial Services Authority, expressed in consultation papers when DISP Appendix 3 was drafted. I would observe, first, that Lang J was merely saying that she was “fortified” in the interpretation which she would presumably have reached in any event. Secondly, this does not appear to have been an issue on which there was detailed argument in that case. If it were necessary to do so I would hold that Lang J was wrong to rely upon the consultation papers in that case.
	83. It appears to me that reliance on such documents for a wider purpose than to identify the mischief to which the legislation was directed is impermissible as a matter of principle. What must be interpreted is the legislation as enacted, not what may or may not have been intended by an earlier proposal. It is also inconsistent with the authority of this Court: see Re Lehman Brothers, at para. 36, where Arden LJ said that a number of documents issued by the Financial Services Authority (“FSA”) before CASS 7 was published were not admissible on the interpretation of the rules save to show the mischief to which the rules were directed. She observed that the Court had not been shown any passage in those documents which specifically dealt with the precise issue of interpretation which arose before it. Accordingly those materials were “of no more than background interest.” In my view, the same applies here.
	84. Mr Herberg submits that the consultation documents and policy statement stated that the purpose behind the limitation provision was to ensure “alignment” and “broadly mirror the English law of limitation”. He submits that this must clearly have been a reference to section 14A of the Limitation Act 1980. He relies upon the statement of Potter LJ in Graham v Entec Europe Ltd t/a Exploration Associates [2003] EWCA Civ 1177, at para. 36, that “the spirit and purpose of the Act is to concentrate on the knowledge of the person who has the right and interest in pursuing the claim …”, thus section 14A(5) makes plain that it is the knowledge of the person in whom the cause of action is vested that is relevant.
	85. The difficulty with that submission is that, while it may be true that, at a high level of abstraction, the purpose of the limitation provision was broadly to mirror the general law of limitation, the provisions of DISP do not (as they could have done) contain the precise language of section 14A of the Limitation Act. These references do not therefore ultimately assist in resolution of the question of interpretation which has arisen in this case.
	86. Mr Herberg also relies upon the consultation papers because he submits that the drafting history suggests that, at one time, it was envisaged that trustees in bankruptcy could fall within the category of “personal representatives” as eligible complainants. He also submits that in the policy statement response to CP49 it was said that “their effect remains unchanged”. He submits that the “inevitable inference” is that the FSA intended that it was the awareness of the OR that was relevant and there was no indication that it intended to separate the awareness of the “complainant” from the person actually making the complaint.
	87. The difficulty with this submission is that the final version of the scheme did not in fact (subject to another ground to which I will return later) make the OR a person who could be an eligible complainant. This part of the history is therefore unhelpful as an aid to interpretation even if it were admissible. Indeed, this submission reinforces my view as to why such documents are inadmissible: the public are entitled to rely on the words of the legislation as enacted and should not have to delve into earlier documents, still less have to draw inferences as to what may have been intended.
	Ground 2
	88. The second ground raised by the Mr Herberg in the Respondent’s Notice is that the OR’s construction of the limitation provision would be ultra vires section 226 of the FSMA 2000. Subsection (1) provides that a complaint which relates to an act or omission of a person in carrying on an activity to which compulsory jurisdiction rules apply is to be dealt with under the Ombudsman scheme if the conditions mentioned in subsection (2) are satisfied. Those conditions include, at para. (a):
	89. Mr Herberg submits that, if the “complainant” means the bankrupt, then it cannot sensibly be said, in the present context, that he or she “wishes” to have the complaint dealt with under the scheme. He or she may have no views either way; indeed may actively not wish to assist his or her creditors to recover. He submits therefore that the OR’s interpretation would render DISP ultra vires the empowering legislation and this interpretation should be avoided if at all possible. He submits that it is more than possible: if the OR is seen as standing in the place of the eligible complainant then this resolves the difficulty.
	90. The Judge was not persuaded by this argument if it had been necessary for him to address it: see para. 61. I am not persuaded by it either.
	91. First, Mr Herberg’s submission proves too much and would cause difficulties for the Respondent’s interpretation of the limitation provision as well. This is because section 226(2)(a) refers to the complainant having to be “eligible”. That reference to “complainant” clearly cannot be a reference to the OR, since the OR is not an eligible complainant within the meaning of the scheme. If Mr Herberg is right, that would suggest that the Respondent’s interpretation would lead to an ultra vires outcome as well.
	92. Further, and in any event, it seems to me that both parties’ interpretations are consistent with the language of the enabling Act. This is because, even on Mr Gibbon’s interpretation, the OR stands in the place of the bankrupt and so, in that sense, it can be said that the complainant wishes to have the complaint dealt with under the scheme.
	93. I would therefore reject the Respondent’s ultra vires ground.
	Ground 3
	94. Mr Herberg’s third ground in the Respondent’s Notice is that the OR could be deemed to be the “eligible complainant” pursuant to DISP 2.7.3(4) and DISP 2.7.6(5)-(6). He submits that the OR is an eligible complainant at least in respect of all estates with a net asset value of under £5 million.
	95. I would be willing to accept Mr Herberg’s submission that a trustee in bankruptcy such as the OR could be regarded as being a statutory trustee: see Ayerst (Inspector of Taxes) v C & K (Construction) Ltd [1976] AC 167, at 178 (Lord Diplock). As Lord Diplock observed, a statutory trust of this kind does not necessarily have to be the kind of trust which would have been recognised by the Court of Chancery in the past.
	96. The fundamental difficulty, however, with Mr Herberg’s submission is that this is a necessary but not a sufficient condition for him to succeed. In order to be an eligible complainant there must also be the type of relationship which is then set out in DISP 2.7.6 and there is no such relationship in the present context.
	97. 2.7.6R(5) refers to where “the complainant is a person for whose benefit a contract of insurance was taken out or was intended to be taken out with or through the respondent” (emphasis added). The OR is clearly not a person who falls within that definition.
	98. 2.7.6R(6) refers to where “the complainant is a person on whom the legal right to benefit from a claim against the respondent under a contract of insurance has been devolved by contract, assignment, subrogation or legislation…” (emphasis added). In my view, the OR is not such a person. Mr Herberg’s submission requires the phrase “under a contract of insurance” to be interpreted as meaning simply “in relation to a contract of insurance”. That is clearly not its correct meaning. Its natural meaning is that the claim arises “under” the PPI policy. It is both unnecessary and impermissible to substitute another phrase for the one used in the legislation.
	99. For those reasons I would reject the alternative grounds for upholding the Judge’s order which were raised in the Respondent’s Notice.
	The next steps
	100. That, however, leaves the question of what this Court should do next. On behalf of the OR Mr Gibbon submitted that we should make a declaration in favour of the Appellant to the effect that, where the OR as trustee in bankruptcy brings a complaint in relation to mis-selling of payment protection insurance held by a bankrupt, the relevant awareness for the purpose of DISP 2.8.2R(2)(b) is that of the bankrupt, not that of the OR. I am unable to accept that submission. There are two reasons for this.
	101. First, I can see force in the views of Nugee LJ, in his concurring judgment, that this may be going too far to the other extreme. This is principally because it would have the consequence that in certain cases there would be no time limit at all, for example where the bankrupt person has died and even though the OR has every reason to know that a complaint can be brought but simply sits on it.
	102. The second reason is that there may be force in the Respondent’s alternative case in the proceedings below but which was not pursued with any vigour in the High Court, and has not been pursued at all before this Court, to the effect that, if the rule does refer to the relevant awareness of the bankrupt, nevertheless the awareness of the OR may be attributed or imputed to the bankrupt.
	103. It seems to me that both of these possibilities potentially raise issues of fact as well as of law and it would not be appropriate, in the exercise of this Court’s discretion, to grant the declaration sought by Mr Gibbon as things stand. Since there are likely to be further proceedings, in which the factual and other legal issues will be considered, I conclude that, while this appeal should be allowed, and the declaration of the High Court set aside, this Court should decline to make any further order.
	Conclusion
	104. For the reasons I have given I would allow this appeal and set aside the declaration granted by the High Court but make no other declaration.
	Lady Justice Carr:
	105. I agree that the appeal should be allowed and the High Court’s declaration set aside, for the reasons given by Singh LJ.
	106. The Judge was presented with a purely binary choice: “the complainant” in DISP 2.8.2R(2)(b) was said to mean either the OR (the Respondent’s position) or the bankrupt (the OR’s position). The Judge decided that “the complainant” meant the OR. That cannot be right, as Singh LJ identifies. Amongst other things, it would lead to absurd consequences, for example, if the bankrupt gained the relevant awareness before bankruptcy. However, I am not persuaded that this conclusion means that we should go on to declare that “the complainant” means simply the bankrupt. Although that construction would be consistent with what Singh LJ describes (at para. 65) as “the overall thrust of DISP”, it is also potentially problematic. It could mean, for example, that in certain cases there would be no time limit at all.
	107. In this context I have had the benefit of seeing the alternative detailed analysis of Nugee LJ as set out in his concurring judgment below. I can see the force of his reasoning that “the complainant” for the purpose of DISP 2.8.2R(2)(b) means the person who for the time being has both the right to bring the complaint and an interest in doing so. Thus, whether “the complainant” for the purpose of DISP 2.8.2R(2)(b) means the consumer (pre-bankruptcy) or the trustee in bankruptcy depends on the facts arising in each case. However, the parties have not had the opportunity to address such an outcome in argument. Further, the issue of attribution of the OR’s knowledge to the bankrupt, as discussed by Singh LJ in particular at para. 75 of his judgment, may be directly relevant to the issue of construction in play. In these circumstances, I prefer not to express any view on the merits of Nugee LJ’s approach.
	108. The parties will now have to consider how best to take these matters forward. Claims for declarations as to the construction of documents and questions of law are often appropriate for the procedure under CPR Part 8. However, CPR Part 8 has not proved to be a satisfactory vehicle for resolution of this particular dispute. It has led to an over-simplification of analysis, and a failure to consider the wider potential consequences of the competing arguments of construction by reference to specific facts. We were told that consideration was given at a pre-action stage to whether or not the issues of construction should be tested by reference to “test cases in relation to particular facts”. Albeit perhaps with the benefit of hindsight, it seems to me that that would have been by far the preferable (and safer) procedural course.
	Lord Justice Nugee:
	109. I am very grateful to Singh LJ for setting out the facts and issues so clearly and I will adopt the same abbreviations as him. I agree with him (and Carr LJ) that the appeal should be allowed and the declaration made by the Judge should be set aside. But my reasons for concurring in the result are not the same as theirs, and I will explain my own view of the matter.
	110. The question posed to the High Court, and answered by the Judge, was formulated in the Agreed List of Issues for trial as follows:
	This question assumes that the answer is (in all circumstances) either one or the other. It is not surprising therefore that the Judge gave an answer that assumed this too. But in my view both the parties and the Judge were mistaken about this. Since we are considering the construction of a set of rules which are, as Singh LJ points out, a statutory scheme in the form of delegated legislation made under the FSMA 2000, I do not think we are bound by the parties’ agreed assumption, if we consider, as I do, that it is erroneous. In my view I am entitled (if indeed not bound) to interpret the rules in accordance with what I consider to be their true construction.
	111. There is no dispute as to the principles on which the provisions in DISP should be interpreted (and for this purpose I do not understand it to be suggested that there is any distinction to be made between the rules strictly so called (identified by an R) and guidance (identified by a G)). DISP is a part of the Handbook. The Handbook contains a very large number of provisions, arranged in parts, each with a distinguishing prefix (such as DISP) and divided into chapters. Technically speaking the provisions in DISP are not all made by the same body: as explained in the Introduction to DISP, it includes rules and directions made by the FCA (including chapter 1, which contains rules as to how respondents should deal with complaints), and rules made (and standard terms set) by FOS Ltd (the corporate body which operates the FOS) with the consent of the FCA (namely parts of chapter 2, most of chapter 3 and all of chapter 4, which set out how the FOS considers unresolved complaints). But this does not affect their interpretation. They have obviously been drafted so as to produce a coherent whole, and the provisions in DISP must all be read together.
	112. The Handbook contains its own provisions in relation to interpretation. These are found in chapter 2 of GEN (General Provisions), which is headed “Interpreting the Handbook”. The substantive provisions are made by the FCA but GEN 2.1.8R (technically made by FOS Ltd: see GEN sch 4.13G) provides that chapter 2 applies to all provisions made by FOS Ltd, and GEN 2.1.9G confirms that this means that it applies, among other things, to those provisions in chapters 2, 3 and 4 of DISP that were made by FOS Ltd. The relevant provisions on interpretation are found in GEN 2.2 and are as follows:
	113. To these provisions can be added the guidance given by Lord Neuberger MR and Arden LJ in Re Lehman Brothers International (Europe) (No 2) [2010] EWCA Civ 917 at [181] and [57]-[58] respectively on the analogous interpretation of CASS7, which is quoted by Singh LJ at paragraphs 44 and 45 above and usefully summarised by him at paragraph 46.
	114. We are ultimately concerned in this case with the interpretation of DISP 2.8.2R, and specifically with the interpretation of the reference to “the complainant” in DISP 2.8.2R(2)(b), but one plainly cannot interpret this rule in isolation. The guidance in GEN 2.2.2G refers to gathering the purpose of any provision in the Handbook from not only its text but “its context among other relevant provisions”. The guidance given by Arden LJ includes “assessing the provisions as a whole” (that is the provisions of CASS7 in that case and of DISP in this case); taking “an holistic and iterative approach”; bearing in mind “the overall scheme of the rules”; leaning against “interpretations which result in legal ‘black holes’”; and at least starting out with the view that “the draftsman intended to create a coherent scheme”. So to understand the purpose of DISP 2.8.2R, it is helpful to read DISP as a whole. I would accept that is not necessary to read the Handbook as a whole, which Mr Gibbon rightly described as enormous, but it is not difficult to read through the whole of DISP, or at least the potentially relevant provisions of it.
	115. If one does this, three things are to my mind immediately apparent. I will expand on each of these below but in summary they are as follows:
	(1) The rules are primarily drafted with what Mr Gibbon called “the paradigm case” in mind. This is the case where an eligible complainant (what he called the “underlying customer” or “underlying consumer”) pursues a complaint himself or herself.
	(2) The rules do however expressly contemplate that in certain circumstances a complaint may be pursued by someone other than the eligible complainant.
	(3) The rules have not been clearly drafted with this non-paradigm case in mind and require to be given a purposive interpretation to make them work coherently in such a case. In particular the word “complainant” must in many of the rules mean the underlying consumer, that is, in the case of PPI mis-selling, the person to whom the PPI policy was sold. But there are some rules where it must mean the person who actually pursues the complaint. Which it means in any particular case must depend on the purpose of the rule in question.
	116. I will start with an examination of the overall scheme of DISP. It has four chapters, DISP 1, 2, 3 and 4. As already explained DISP 1 is made by the FCA. It is headed “Treating complainants fairly” and is concerned with complaints that users of financial services may have against a provider of those services. As explained in DISP 1.1.1G it contains rules and guidance on how respondent firms should deal promptly and fairly with complaints in respect of business carried on by them. For these purposes “complaint” is broadly defined in the Glossary as follows:
	“Complainant” is not itself a defined term in the Glossary, but it is evident from this definition of complaint that it is here used to refer to the person who is complaining that he has suffered financial loss, distress or inconvenience as a result of the unsatisfactory provision of, or failure to provide, a financial service, or in other words the underlying consumer.
	117. It is not necessary to refer to the rules in DISP 1 in any detail. DISP 1.3.1R requires respondents to establish, implement and maintain effective and transparent procedures for the reasonable and prompt handling of complaints. DISP 1.4.1R sets out what is required by respondents in terms of investigation, assessment and resolution of complaints. This includes (by DISP 1.4.1R(4)) an obligation to explain to the complainant promptly and, in a way that is fair, clear and not misleading, its assessment of the complaint, its decision on it, and any offer of remedial action or redress; and (by DISP 1.4.1R(5)) an obligation to comply promptly with any offer of remedial action or redress accepted by the complainant. By DISP 1.6.2R a respondent must send its final response to the complainant within 8 weeks after receipt of the complaint; among other things this must inform the complainant that if he remains dissatisfied with the response he may now refer his complaint to the FOS.
	118. DISP 1.8, headed “Complaints time barring rule” contains one provision, DISP 1.8.1R. This provides that if a respondent receives a complaint which is outside the time limits for referral to the FOS, it may reject the complaint without considering the merits. The practical significance of this in the present case is that if the Respondent is right that for the purposes of the time limits for referral to the FOS the relevant awareness is that of the OR, it will contend that in all or virtually all cases the OR was or should have been aware of the matters giving rise to a complaint well over 3 years before the complaints were brought, and hence that it does not have to deal with them.
	119. If the complainant accepts the respondent’s response, the complaint is resolved (DISP 1.5.2AR). If the complainant is still unhappy however the next stage is to refer matters to the FOS.
	120. As with the complaint procedure under DISP 1, it is a matter for the complainant whether to refer matters to the Ombudsman. It is the complainant who decides whether to bring a complaint: this is the effect of s. 226(2)(a) FSMA 2000, cited by Singh LJ at paragraph 88 above. And it may be noted that when the Ombudsman has determined a complaint, which he does by reference to what is in his opinion fair and reasonable in all the circumstances of the case (see s. 228(2) FSMA 2000), the complainant is not bound to accept the determination. He has a choice whether to accept it, in which case it is final and binding on both parties, or to reject it: see s. 228(5) and (6) FSMA 2000. The Ombudsman’s determination may include a money award as compensation for loss or damage (up to certain limits) and if it does so such an award is enforceable, if the County Court so orders, as if it were an order of that Court: see s. 229(2)(a), (5) and 8(b), and sch 17 para 16(a) FSMA 2000.
	121. Since the Ombudsman’s determinations can in this way become binding on a respondent, it is not surprising that the rules of the scheme carefully delineate the scope of the Ombudsman’s jurisdiction, specifying both who can bring a complaint and what they can complain about. The Ombudsman in fact has two jurisdictions, called the compulsory jurisdiction and the voluntary jurisdiction, but we need not concern ourselves with that distinction in the present case, it being common ground that complaints of PPI mis-selling come under the compulsory jurisdiction.
	122. The rules of the FOS scheme, as already referred to, are found in DISP 2, 3 and 4. DISP 2 is headed “Jurisdiction of the Financial Ombudsman Service” and, as DISP 2.1.1G explains, the purpose of the chapter is to set out rules and guidance on the scope of the FOS’s two jurisdictions.
	123. A summary of the requirements is given in DISP 2.2, headed “Which complaints can be dealt with under the Financial Ombudsman Service?”. The substantive provision is DISP 2.2.1G, which provides as follows:
	As this indicates the remainder of DISP 2 sets out the detailed rules and guidance on each of these four requirements. DISP 2.3 and DISP 2.5 duly contain detailed provisions as to which activities come within the compulsory and voluntary jurisdictions respectively (DISP 2.4 is no longer used), and DISP 2.6 contains provisions on the territorial scope of the jurisdiction.
	124. These first two requirements depend on what the complaint is. “Complaint” for these purposes is again defined in the Glossary, the relevant parts being as follows:
	As can be seen, this is slightly more elaborate than the definition applicable to DISP 1.1 (paragraph 116 above), so as to confine it to activities which come under the jurisdiction of the FOS, but the essential point remains that the complainant is here the person who is complaining that he has suffered financial loss, distress or inconvenience as a result of the unsatisfactory provision of, or failure to provide, a financial service, or in other words the underlying consumer.
	125. The third requirement referred to in DISP 2.2.1G is that the complainant is eligible. This is dealt with in DISP 2.7, headed “Is the complainant eligible?”. This starts off with the general provision in DISP 2.7.1R that:
	As the italicisation shows, “eligible complainant” is a defined term, but the definition in the Glossary is not in fact very helpful, being as follows:
	In other words this simply refers one back to the detailed provisions of DISP 2.7. To discover what the requirement means in practice one has to read on in DISP 2.7.
	126. I can pass over for the moment DISP 2.7.2R, which expands on the permission given by DISP 2.7.1R for a complaint to be brought “on behalf of” an eligible complainant, although it is a significant provision for the present case and I will have to come back to it below.
	127. DISP 2.7.3R is the next relevant provision. It sets out what sort of person can be an eligible complainant. “Person” is a defined term, and includes (in accordance with the Interpretation Act 1978) any person, including a body of persons corporate or unincorporate. But to be an eligible complainant the person has to be one of a limited class of persons, such as a consumer (itself a defined term, the primary definition being a natural person acting outside his trade, business or profession), and a variety of smaller entities such as charities, trusts and small businesses. Subject to an argument raised by Ground 3 of the Respondent’s notice it is not, and could not be, suggested that the OR satisfies any of the requirements in DISP 2.7.3R to be an eligible complainant. The argument in Ground 3 is that the OR is within DISP 2.7.3R(4) as being in each case a trustee of a trust (so long, as is almost certain to be the case, the net asset value of the estate in bankruptcy is less than £5m): see paragraphs 29 and 94 of Singh LJ’s judgment above. Taken by itself, that is at least arguable and may very well be right.
	128. But, as Singh LJ points out at paragraph 95 above, it is also necessary for an eligible complainant to satisfy the requirements of DISP 2.7.6R. This provides that:
	This is then followed by a list of possible relationships, starting with:
	129. Again, subject to the argument raised by Ground 3 of the Respondent’s notice, it is not suggested that the OR had any of the requisite relationships with the Respondent. The contention in Ground 3 of the Respondent’s notice here is that the OR can bring himself within DISP 2.7.6R(5) as “a person for whose benefit a contract of insurance was taken out”, or alternatively within DISP 2.7.6R(6) as “a person on whom the legal right to benefit from a claim against the respondent under a contract of insurance has been devolved”. I agree with Singh LJ that both limbs of this contention fail for the reasons given by him at paragraphs 97 and 98 above. It follows that whether or not the OR can be regarded as a trustee of trusts with a net asset value of less than £5m within DISP 2.7.3R(4), he is not an eligible complainant because he does not have a complaint arising from any of the relationships in DISP 2.7.6R. There are various other provisions in DISP 2.7, but none of them affects this point and it is not necessary to refer to them.
	130. The fourth and last of the requirements referred to in DISP 2.2.1G is that the complaint was referred to the FOS in time. This is dealt with in DISP 2.8, headed “Was the complaint referred to the Financial Ombudsman Service in time?”.
	131. DISP 2.8.1R prevents complaints being referred to the FOS too early. It is designed to stop complaints being referred to the FOS before the respondent has had a chance to respond to them. It begins as follows:
	Various other possibilities are then set out, but the general position is that a complainant has to either wait until he has had the respondent’s response, or at least 8 weeks have elapsed since his complaint.
	132. DISP 2.8.2R by contrast prevents a complaint being referred to the FOS too late. This is of course the provision that ultimately falls to be construed. So far as relevant it provides as follows:
	I need not refer to any other parts of DISP 2.8.
	133. DISP 3, headed “Complaint handling procedure of the Financial Ombudsman Service”, sets out, as DISP 3.1.1G explains, the procedures of the FOS for investigating and determining complaints, the basis on which the Ombudsman makes decisions, and the awards which the Ombudsman can make. These provisions, unsurprisingly, are replete with references to the complainant (or the parties). Thus, to take some examples, DISP 3.2.4R provides that where the Ombudsman considers that the complaint may be out of jurisdiction, he will give the complainant an opportunity to make representations before he decides, and DISP 3.2.5R and DISP 3.2.6R provide that he will inform the complainant once he has decided; DISP 3.3.1R and DISP 3.3.2R make similar provision where the Ombudsman considers that the complaint may be one that should be dismissed without consideration of the merits; DISP 3.4.1R provides that the Ombudsman may refer a complaint to another complaints scheme where he considers that that would be more suitable and the complainant consents to the referral; DISP 3.5.2G provides that the Ombudsman may inform the complainant that it might be appropriate to complain against some other respondent.
	134. DISP 3.6 deals with determinations by the Ombudsman. It includes DISP 3.6.6 which provides that when the Ombudsman has determined a complaint, the Ombudsman will give both parties a signed written statement of the determination, and that the statement will require the complainant to notify the Ombudsman whether he accepts or rejects the determination.
	135. DISP 3.7 deals with awards by the Ombudsman. It includes DISP 3.7.6G which provides that if the Ombudsman considers that fair compensation requires payment of a larger amount than the maximum permissible amounts, he may recommend that the respondent pay the complainant the balance. It also includes DISP 3.7.9R under which the Ombudsman has power to make a costs award of such amount as the Ombudsman considers to be fair to cover some or all of the costs which were reasonably incurred by the complainant in respect of the complaint.
	136. There are many other examples which it is not necessary to refer to; nor is it necessary to refer to DISP 4, which is concerned with the voluntary jurisdiction and can be ignored for present purposes.
	137. The remaining parts of DISP are appendices, transitional provisions and schedules. I will at this stage simply note that Appendix 3, headed “Handling Payment Protection Insurance complaints”, sets out in considerable detail how a respondent firm should handle complaints relating to the mis-selling of PPI.
	138. That being the overall structure of DISP, I can now return to the three points which I said were apparent from reading through DISP (paragraph 115 above). The first is that the rules are drafted with the paradigm case in mind. This is where an eligible complainant or underlying consumer pursues a complaint him- or herself. Here the rules are not difficult to apply. A consumer (or other person such as a small charity or trust or business) is provided with (or seeks to be provided with) financial services by a firm. The consumer is dissatisfied with the services provided (or the failure to provide them) and claims to have suffered financial loss, or material distress or inconvenience. He complains to the firm. The firm is obliged to deal with the complaint in accordance with DISP 1. If not satisfied with the firm’s response the complainant is entitled to refer his complaint to the FOS. Provided he comes within the scope of the jurisdictional requirements in DISP 2, the FOS can deal with the complaint. One of those requirements is that the complainant brings his complaint within the time limits in DISP 2.8.2R, under which he has 6 years from the event complained of, or (if later) 3 years from the date when he became, or ought reasonably to have become, aware that he had cause for complaint. If the complaint is within jurisdiction, and the Ombudsman upholds it, he makes a determination and sends it to the parties, the complainant having an opportunity to accept or reject it.
	139. None of that causes any difficulty of interpretation. There is no doubt who “the complainant” is for the purposes of the rules. It is the underlying consumer. This is the person who had the requisite relationship with the respondent firm, who was dissatisfied with their services, who claims to have suffered loss, distress or inconvenience, who brings the complaint first to the respondent and then to the FOS, and who is given the opportunity to accept or reject the Ombudsman’s determination. And if the question of time-bar under DISP 2.8.2R is raised, it is that person’s awareness that is relevant for the start of the three year period.
	140. The second point is that although the rules are drafted with the paradigm case in mind, they expressly contemplate that complaints may be pursued by someone else other than the eligible complainant. We have already seen that the definition of “complaint” in the Glossary refers to an expression of dissatisfaction “from, or on behalf of, a person” (paragraphs 116 and 124 above), and that DISP 2.7.1R provides that a complaint may be dealt with by the FOS if the complaint is brought “by or on behalf of” an eligible complainant (paragraph 125 above).
	141. This is expanded by DISP 2.7.2R which provides as follows:
	142. This provision runs together a number of different situations. One of them is where the eligible complainant in fact authorises someone else to bring his complaint on his behalf. That would be a straightforward case of agency and would not give rise to any difficulties: the complaint would remain the eligible complainant’s complaint, and any award made by the Ombudsman would belong to the eligible complainant. There would be no reason to read references in the rules to “the complainant” in such a case as referring to anyone other than the eligible complainant. No doubt the Ombudsman would in practice correspond with the agent, but he would do so on the basis that the agent was authorised to receive communications on behalf of his principal, the eligible complainant.
	143. A second case, expressly contemplated by DISP 2.7.2R, is that of death. The rule makes it clear that where someone who would have been eligible to complain dies, his personal representatives can pursue the complaint that he could have brought. This is also referred to as a case of the complaint being brought “on behalf of” the deceased person. It cannot of course be a case of agency in the strict sense as one cannot be an agent of a dead person, but it is not difficult to understand what is meant, namely that the personal representatives of a deceased person who would have been an eligible complainant may pursue the complaint he would have had. That would necessarily be for the benefit of his estate (and hence for the benefit of his creditors, and, if the estate is solvent, his beneficiaries). “On behalf of” therefore here means “in the place of” or “in the shoes of”: see paragraph 31 above in the judgment of Singh LJ. It is not clear to me, but I cannot see that it matters one way or the other, whether the drafter of the rule thought that if the personal representatives were executors they would be “authorised by the eligible complainant” (the deceased) through his will, or whether they would be “authorised by law”; he clearly assumed that they would be one or the other, and in the case of administrators they could only be the latter. “Authorised” here therefore means “authorised to collect in the assets of the deceased, including the right to compensation under the FOS”.
	144. It is common ground, as recorded by the Judge in his judgment at [19], that a third case covered by DISP 2.7.2R is that of bankruptcy, and that the OR is entitled to bring a complaint “on behalf of” the bankrupt where the bankrupt was or would have been an eligible complainant. Here too “on behalf of” is not used to denote a relationship of agency in the strict sense, as it is also common ground (as recorded in the Agreed List of Issues for trial) that the OR is not in fact an agent of the bankrupt, or authorised to act for, or acting for, the bankrupt. But again it is not difficult to see what is meant. What is meant is that just as the personal representatives of a deceased person can pursue the complaint that the deceased could have brought, and can do so for the benefit of the deceased’s estate, so too the OR as trustee in bankruptcy of the bankrupt can pursue the complaint that the bankrupt could have brought, and can do so for the benefit of the bankruptcy estate (and hence the bankrupt’s creditors). So “on behalf of” again means “in the place of” or “in the shoes of”. And like the case of administrators, that must have been regarded by the drafter of the rule as a case of the OR being “authorised by law” to bring the claim.
	145. There may be other cases covered by the rule as well, for example in the case of lack of capacity, or perhaps in the event of the appointment of a receiver by way of equitable execution. But it is not necessary to consider these and I will confine my attention to the cases of death and bankruptcy which are accepted to be covered by the rule. Mr Gibbon referred to these cases as “bolted on” to the paradigm case.
	146. The third of the three points which I said was apparent was that although the drafter of the rules has contemplated that there will be cases where the complaint is pursued not by the eligible complainant but by someone else, including personal representatives of a deceased, or the trustee in bankruptcy of a bankrupt, he has made no express provision as to how the rules are to operate in these bolted-on cases. In particular the drafter has not identified who is to be regarded as “the complainant” for the purposes of the rules in such a case. Is it the deceased or bankrupt who would have been the eligible complainant if still alive or solvent? Or is it the personal representatives or trustee in bankruptcy who in fact pursue the complaint?
	147. The answer which emerges very clearly is that it depends on the rule in question. The rules need to be given a purposive interpretation to make them work coherently, and even the most cursory examination of the rules shows that it must sometimes mean one and sometimes the other. Without attempting to be exhaustive, examples of rules where “the complainant” must refer to the deceased or bankrupt include the following:
	(1) The definitions of “complaint” for DISP 1.1 and the remainder of DISP respectively (paragraphs 116 and 124 above). As already pointed out, these definitions are drafted on the basis that “the complainant” is the person who is said to have suffered loss, inconvenience or distress, and they expressly contemplate that a complaint may be made by someone else on behalf of such a person: see paragraph 37 of Singh LJ’s judgment above.
	(2) DISP 2.2.1G(3) (paragraph 123 above). This provides that the scope of the Ombudsman’s jurisdiction depends among other things on whether “the complainant is eligible”. This is a cross-reference to DISP 2.7 which as we have seen sets down detailed requirements as to both the type of person and the type of relationship which that person must have had to be eligible. Here “the complainant” must mean the deceased or bankrupt. Once Ground 3 of the Respondent’s notice has been put on one side as erroneous, it can be seen that the OR does not meet these requirements and is not eligible (see paragraph 129 above). Nor would the personal representatives of a deceased person be eligible as they would not themselves have had the requisite relationship with the respondent firm. So the requirement that “the complainant” be eligible can only be satisfied by asking whether the deceased or bankrupt was or would have been eligible.
	(3) Numerous provisions in DISP App 3. This appendix provides detailed rules as to how respondent firms should handle PPI mis-selling complaints. There are frequent references to the complainant where it is clear from the context that they can only refer to the person who was originally sold the PPI contract. Thus, to take some examples, App 3.1.1A E(2) and (3)(b) both refer to a firm concluding or not concluding that “the complainant would not have bought” a PPI contract; App 3.1.2G(2) requires a firm to “determine the way the complainant would have acted” if a breach by the firm had not occurred; App 3.1.3G refers to presumptions which the firm should or may apply about “how the complainant would have acted”, including for some breaches a presumption that “the complainant would not have bought” the PPI contract they bought, and for other breaches the option to apply a presumption that “the complainant would have bought” a regular premium PPI contract “instead of [the PPI contract] they bought.” In all these cases the complainant must mean the person who originally took out the PPI contract, that is the deceased or bankrupt: see paragraph 39 of Singh LJ’s judgment above.
	148. But equally there are many references to “the complainant” in DISP where the reference can only be to the person actually pursuing the complaint, that is in the case of death or bankruptcy the personal representatives or trustee in bankruptcy. Examples include the following:
	(1) In DISP 1, rules requiring the respondent to deal with “the complainant” such as DISP 1.4.1R(4) which obliges the respondent to explain its assessment of the complaint to the complainant, DISP 1.4.1.R(5) which obliges the respondent to comply with any offer of redress accepted by the complainant, and DISP 1.6.2R which obliges the respondent to send its final response to the complainant within 8 weeks (see paragraph 117 above). In all such cases “the complainant” cannot mean the deceased or the bankrupt, and must mean the personal representatives or trustee who is pursuing the complaint; one cannot send things to a dead person or expect them to accept redress, and it would be nonsensical to send things to the bankrupt or expect him to accept redress when the complaint is being pursued by the OR as trustee in bankruptcy and any redress belongs to him.
	(2) Similarly in DISP 3 all the rules which refer to the Ombudsman communicating with the complainant or the parties must refer not to the deceased or bankrupt but to the personal representatives or trustee in bankruptcy. I have set out some examples of these rules in paragraphs 133 to 135 above. One cannot read these as requiring the Ombudsman to give the deceased or bankrupt an opportunity to make representations, or to inform the deceased or bankrupt of his decision on various matters, or to send his determination to them, or to give them an opportunity to accept or reject it, or to make an award in respect of costs they have incurred. In all such cases the rules only make sense if “the complainant” means the person who is actually pursuing the complaint. That is the person who is entitled to any redress awarded and hence must have a right to decide to accept or reject it, and who alone will have incurred costs in pursuing it. That will be the personal representatives or trustee in bankruptcy.
	149. The conclusion that I draw from this examination of DISP as a whole is that there is no single answer to who “the complainant” is in the rules, and that it depends on the context of the particular rule in question. Every rule which refers to “the complainant” must be interpreted in the light of the purpose of that rule. This is of course exactly what GEN 2.2.1R says (paragraph 112 above).
	150. It follows that some of the arguments put forward on this appeal, on both sides, seem to me to be of very little assistance in resolving the interpretation of DISP 2.8.2R(b). Mr Gibbon for example at various points in his argument relied on the fact that the thrust of the relevant provisions of the FSMA 2000 and its delegated legislation is the protection of the consumer, and that a focus on the underlying customer or underlying consumer is threaded through the drafting of DISP. He referred to what the Judge said in his judgment at [16], namely that the purpose of the FOS, as reflected in DISP, is:
	I have no difficulty with any of that, but I do not regard it as helping to answer the question who “the complainant” is for the purposes of DISP 2.8.2R(2)(b). That to my mind must depend on the purpose of that rule, not on the overall characterisation of DISP as intended to be focused on the underlying consumer. I agree that there is such a focus, and that the complaint that personal representatives bring on behalf of a deceased consumer, or the complaint that the OR brings on behalf of a bankrupt consumer, remains the same complaint as the underlying consumer would have had if alive or solvent, and that in a perfectly understandable sense it can be said that what they are pursuing is the underlying consumer’s complaint. But they are pursuing it not for the benefit of the underlying consumer but for the benefit of those interested in the relevant estate (his estate on death or the estate in bankruptcy), and they are the ones who make the decision when and how to pursue the complaint and whether to accept any redress offered. Given that in some provisions of DISP “the complainant” plainly refers to the underlying consumer, but in others it equally plainly refers to the person actually pursuing the complaint, appeal to the general nature of DISP is to my mind of very little help in resolving the question when it comes to DISP 2.8.2R(2)(b).
	151. Conversely Mr Herberg placed some reliance on GEN 2.2.9G to the effect that unless the context otherwise requires, an expression that is not italicised bears its natural and ordinary meaning (see paragraph 112 above), so that “the complainant” must be given its natural meaning of the person who complains (in this case the OR) unless the context otherwise requires. Again I find that of little help in resolving the question of who it refers to in DISP 2.8.2R(2)(b). Given that there are many contexts in DISP in which the complainant plainly does not refer to the OR who brings the complaint but to the underlying consumer who became bankrupt, the question whether it does so in this rule is not to be determined by a default appeal to the natural meaning of the words, but, as GEN 2.2.1R requires, by reference to the purpose of the rule.
	152. Before turning to that question, there is one other point which can be drawn from the other references to “the complainant” in DISP, which is this. In general, it can be seen that the question whether this refers to the underlying consumer or to the person pursuing the complaint depends on the time that the provision in question is dealing with. Where the relevant provision refers to a person being dissatisfied with financial services provided, or not provided, (as in the definition of “complaint”), or the question is whether the relationship they had with the respondent was such as to satisfy the requirements for being an eligible complainant (as in DISP 2.7.6R), or the question is what they would have done had they not bought the PPI policy (as in App 3), the focus is naturally on the underlying consumer, as the date which the provision is concerned with is that of the original transaction, in the present case the sale of the PPI policy to the consumer. But where the relevant provision is dealing with the handling of complaints by a respondent firm (as in DISP 1) or by the Ombudsman (as in DISP 3), the focus is naturally on the person pursuing the complaint as the provisions are concerned with the current position when the complaints are being processed, and this is by definition after the underlying consumer is either dead or bankrupt and has no interest in pursuing the complaint (except the remote interest that a bankrupt has in a surplus in the estate which is almost entirely theoretical).
	153. The next task is to identify the purpose of the time-limits in DISP 2.8.2R. I repeat the relevant text of the rule here for the sake of convenience:
	We received little in the way of submissions expressly directed at this question, although for the reasons I have given it seems to me to be fundamental to resolving the question of construction. Unless you know what DISP 2.8.2R is designed to do, you cannot sensibly approach the question whether “the complainant” in DSP 2.8.2R(2)(b) means the bankrupt customer or the OR.
	154. But I do not regard the question (that is, what the purpose of the rule is) as difficult to answer. There are in fact three time-limits in the rule, but the first one (that a complainant has 6 months from receipt of the response from the respondent) can be ignored as it does not apply here where the claims have not yet been considered by the respondent. The other two are (a) 6 years after the event complained of, and (b) if later, 3 years from the date when the complainant became aware, or ought reasonably to have become aware, that he had cause for complaint. These can usefully be called the primary and secondary time-limits so long as it is understood that this is not to rank them in order of significance: in the case of PPI mis-selling where consumers very often did not understand at the time the deficiencies in the selling process (or even what they had bought), the secondary period is likely in the vast majority of cases to be of more significance.
	155. The resemblance to the ordinary limitation periods for claims in negligence where there is also a primary period of 6 years (under s. 2 of the Limitation Act 1980 (“LA 1980”)) and a secondary period of 3 years from the date of the claimant’s actual or constructive knowledge (under s. 14A LA 1980) is striking. We have in fact been shown evidence that this is not a coincidence, but even without this material (which is of doubtful admissibility) it would have been a reasonable assumption that the general structure was modelled on the LA 1980 provisions and was designed to do the same thing in general terms.
	156. What then is the purpose of having these two time-limits? The purpose of an ordinary limitation period is to prevent stale claims from being litigated, the period of 6 years being fixed as a generally reasonable period to bring a claim. This explains the primary period. But as is well-known that could and did lead to some claimants who had suffered latent injury or damage finding that they had lost their rights to sue before they even knew, or could reasonably be expected to know, that they had been injured or suffered loss. Provision was therefore made, first in ss. 11 and 14 LA 1980 (applicable to claims for personal injury) and subsequently in s. 14A LA 1980 (applicable to other claims in negligence), for the claimant to have 3 years from his date of knowledge to bring a claim. The purpose of this is obvious. It was to remedy the injustice of a claimant’s claim being time-barred before they knew, or could reasonably be expected to know, that they had a claim. On the other hand the selection of a (relatively short) 3 year time period shows that another purpose was to provide that once they did, or should, have that knowledge they should get on with the claim and bring proceedings reasonably promptly. Precisely the same in my view applies to the secondary time-limit in DISP 2.8.2R(2)(b). The purpose of the rule is to prevent a complainant from losing the right to complain before they are, or ought reasonably to be, aware that they have cause for complaint, but to require them to pursue the complaint with reasonable promptness once they are, or should be, so aware.
	157. With that purpose in mind, it is now possible to consider whose awareness is relevant for the purposes of this time-limit. I find it helpful to do this by reference to different factual scenarios, as follows:
	(A) The consumer while still alive and solvent becomes aware that he has cause for complaint. 3 years elapses without his bringing a complaint. He later dies or is made bankrupt.
	(B) The consumer while still alive and solvent becomes aware that he has cause for complaint. Less than 3 years later, at a stage when he has not brought a complaint, he dies or becomes bankrupt.
	(C) The consumer while still alive and solvent neither becomes aware nor ought reasonably to have become aware that he has cause for complaint. He then dies or becomes bankrupt.
	158. It was I think common ground that in scenario (A) the complaint is time-barred, and the fact that the consumer later dies or becomes bankrupt does not enable his personal representatives or the OR as his trustee in bankruptcy to bring a complaint. That must be the position, as it would be nonsensical to suppose that if the consumer himself is time-barred before his death or bankruptcy, nevertheless his personal representatives or trustee could bring a claim. On general principles one would never expect them to be given a second chance to bring a claim that is already time-barred, or to be in a better position than the deceased or bankrupt was, and there is nothing in DISP to suggest otherwise.
	159. It should be noted however what this means. It means that for the purposes of DISP 2.8.2R(2)(b) “the date on which the complainant becomes aware …” refers to the date when the consumer (being alive and solvent and thus the person who has the right to bring the claim) becomes aware. In other words time starts running from the date of his awareness. The concept of time starting running is a familiar one under the LA 1980, but is also expressly recognised in DISP. Thus for example DISP 2.8.6G, which is concerned with mortgage endowment complaints, provides that receipt by the complainant of a letter which states that there is a risk (as opposed to a high risk) that the policy would not produce a large enough sum:
	160. The significance of this point for present purposes is that at the date that time starts running, it cannot be known whether the consumer will die or become bankrupt within the next 3 years. Suppose a consumer is mis-sold a policy in 2000. In 2005 he becomes aware he has cause for complaint. He is at that date alive and solvent. Does time start running? It is common ground that it does. If you ask in 2006 if time has started running, the answer will be “Yes”. The answer cannot be “That depends on future events”. Either it has started running or not, and here it has. You can’t retrospectively say, if the consumer dies or becomes bankrupt in 2007, that time did not start running in 2005 after all.
	161. That brings me to scenario (B). It seems to me inevitably to follow from scenario (A) that in this case too time has started running when the consumer became aware. Suppose the consumer became aware in 2005 and dies or becomes bankrupt 2 years later in 2007; just as in scenario (A) his personal representatives or trustee in bankruptcy step into his shoes and inherit the position he was in. Since he had one year left to bring the complaint, so do they. That was accepted by Mr Gibbon, albeit that he did so because on his case the relevant awareness is always that of the underlying consumer.
	162. When it was put to Mr Herberg he initially accepted it as well, on the basis that the OR takes what he inherits from the person whose rights vest in him. I think he was right in that for the reasons I have given. He later suggested that if necessary he would accept that the OR has a further 3 years after he himself became aware. But that would mean that time had started running in 2005, and then started again some time after 2007 when the OR became aware. I do not see anything in DISP which supports the suggestion that time could start running again in this way. In general once time has started to run for the purposes of limitation or time-bar it continues to do so unless there is provision for it to be interrupted or to start again.
	163. Once however one has reached this conclusion on scenario (B), it becomes impossible to maintain the declaration that the Judge was persuaded to make. The declaration made by the Judge was as follows:
	Suppose the case when the consumer becomes aware in 2005 and becomes bankrupt in 2007. In 2008 the OR as his trustee becomes aware that the consumer did have cause for complaint, and in 2010 the OR brings a complaint. Is it in time? This is scenario (B) and in my judgment it is not, because time started running in 2005 and expired in 2008. But on the Judge’s declaration as it stands it would be in time. This is because “[the OR] as trustee in bankruptcy [has brought] a complaint in relation to the mis-selling of [PPI] held by a bankrupt”. Hence on the wording of the declaration the relevant awareness is that of the OR not that of the bankrupt. On the facts postulated, the OR’s awareness was in 2008, and the complaint brought in 2010 would therefore be in time. The fact that the bankrupt became aware in 2005 would be ignored as irrelevant.
	164. Mr Herberg sought to suggest that somehow the bankrupt’s awareness could count as the OR’s awareness in such a case, but I found this impossible to follow and I do not see how it works. There is no coherent sense in which it can be said that the OR became aware in 2005, long before the bankruptcy started. And there is certainly nothing in the Judge’s declaration that would support it.
	165. It is for this reason that I agree with Singh and Carr LJJ that the Judge’s declaration must be set aside. It is too simplistic to say that whenever the OR brings a claim for the mis-selling of PPI to a bankrupt it is his awareness that counts to the exclusion of that of the bankrupt. Indeed on the literal wording of the declaration, it would appear to allow the OR to bring a claim even in scenario (A). Suppose a case in which the bankrupt became aware in 2005 and then was made bankrupt in 2009 without having brought a complaint. The OR becomes aware that the bankrupt had cause for complaint shortly after appointment and brings a complaint in 2010. On the literal wording of the declaration that is in time because it is only his awareness that counts, and he only became aware in 2009. That cannot be right, but shows the danger of making a general declaration of law in the abstract without any underlying facts: see paragraph 108 of Carr LJ’s judgment above.
	166. That leaves scenario (C). Here I agree with Mr Herberg. If time has not already started running by the date of death or bankruptcy (because the underlying consumer neither did nor should have become aware before then) then the question whether it starts running thereafter is to be determined in my judgment by reference to the awareness of the personal representatives or trustee in bankruptcy. They are the ones who then have the ability to bring the complaint; they are the ones who stand to benefit (for their respective estates) from doing so; and they are the ones who in practice decide whether and when to bring the complaint. In my view it runs wholly contrary to the purpose of DISP 2.8.2R(2)(b) to suggest that even if they do become fully aware that the deceased or bankrupt had cause for complaint, nevertheless the 3 year period does not start running and they are under no obligation to get on with the complaint.
	167. Mr Gibbon’s interpretation would lead to what I regard as absurd outcomes. This is particularly stark in the case of death. If the deceased had not (and ought not to have) become aware during his lifetime that he had cause for complaint, Mr Gibbon’s interpretation would mean that his personal representatives would never be under any time limit at all, as the deceased could never become aware after dying, however much the personal representatives were aware of the cause for complaint and however tardy they were about bringing it. That would be directly inimical to the evident purpose of DISP 2.8.2R(2)(b).
	168. But his interpretation is not much better in the case of bankruptcy. If the bankrupt had not (and ought not to have) become aware before becoming bankrupt, it would mean that the time limit for the OR to bring the complaint would depend not on when he was aware, but on when the bankrupt becomes aware. This would be likely to cause injustice both ways. On the one hand the OR could delay bringing a complaint for many years or even decades provided only that the bankrupt (who in practical terms would have no interest in the question) did not become aware. That seems unfair to the respondent and contrary to the purpose of the rule. On the other hand one can envisage a case where the bankrupt did become aware but failed to notify the OR and the OR remained ignorant of the position. Mr Gibbon’s interpretation would mean that time started running against the OR even though he knew nothing about it. That again seems flatly contrary to the purpose of the rule.
	169. In my judgment therefore the true position is this:
	(1) Time starts running if the underlying consumer, while alive and not bankrupt, becomes or ought to become aware that he has cause for complaint. In such a case “the complainant” in DISP 2.8.2R(2)(b) means the underlying consumer.
	(2) If time starts running under (1), it continues to run as against not only the consumer but if he dies or becomes bankrupt against his personal representatives or trustee in bankruptcy, so that they are barred when he would have been barred.
	(3) If time does not start running under (1) and the underlying consumer dies or becomes bankrupt before he becomes (or ought to have become) aware that he has cause for complaint, time starts running when his personal representatives or trustee in bankruptcy become, or ought to become, aware that the deceased or bankrupt consumer had cause for complaint. In such a case “the complainant” in DISP 2.8.2R(2)(b) refers to the personal representatives or trustee in bankruptcy as the case may be.
	170. A simpler way of expressing this is to say that the person whose awareness is relevant for the purposes of DISP 2.8.2R(2)(b) is the person who for the time being has both the right to bring a complaint and an interest in doing so. So long as the consumer is alive and solvent that is him; if he dies or becomes bankrupt without time starting to run, it is his personal representatives or trustee in bankruptcy. That is why the simple binary question posed to the Judge was in my view the wrong question and led him to give the wrong answer.
	171. It may be noted that this interpretation is consonant with the point I referred to earlier that the question of who “the complainant” refers to in any particular provision depends on the date which the rule in question requires one to consider (paragraph 152 above). Since the relevant date for the purposes of DISP 2.8.2R(2)(b) is the date when the complainant first became aware, in my view the complainant means the person who has the right to complain and interest in complaining at any putative date.
	172. I would for these reasons set aside the declaration made by the Judge which in my view goes too far. But I would not substitute any alternative declaration. I would not substitute that suggested by Mr Gibbon because I think it is wrong. And Mr Herberg did not ask for any alternative form of declaration in the event that we set aside the Judge’s declaration.
	173. I have reached these views without having to consider any of the questions that were argued on the vesting of the bankrupt’s estate under the 1986 Act. Since Mr Gibbon accepts – indeed it is the foundation of the complaints that the OR has brought – that the OR can pursue complaints on behalf of bankrupts under DISP 2.7.2R, I do not think it matters whether technically what vests in the OR under the 1986 Act is the right to bring the complaint or merely the right to any redress awarded. Insofar as it does matter I am content to agree with the views expressed by Singh LJ at paragraph 56 above.
	174. I also agree with him on the Respondent’s notice points. I have already said that I agree that the OR is not, as contended in Ground 3 of the Respondent’s notice, an eligible complainant. On Grounds 1 and 2 (admissibility and ultra vires) I agree with Singh LJ for the reasons given by him at paragraphs 78ff and 88ff respectively.

