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JUDGMENT




MR JUSTICE SPENCER:

1

This is a renewed application for leave to appeal against sentence following refusal by
the single judge.

On 16 April 2021, in the Crown Court at Bradford, the applicant (now aged 44) was
sentenced to a total of five years' imprisonment for offences of domestic burglary, handling
stolen goods and theft. He had pleaded guilty to the offences, but in the case of one of

the burglaries only on the morning of trial. He had a long record for offences of domestic
burglary and was liable, once again, to a minimum sentence of three years as a "three
strikes" burglar under the regime now contained in s.314 of the Sentencing Act 2020.

We need summarise the facts only very briefly. The victim of the first burglary was

an 88-year-old woman living alone at a house in Bradford. On 10 May 2019, she went to
bed at 11.30 p.m. checking her doors and windows were locked. She woke up at 5.00 a.m.
to discover there were lights on in the house, including in her bedroom. Cash and bank cards
had been stolen from her handbag in the bedroom as she slept. The kitchen window had
been forced to gain entry. The applicant had attempted, unsuccessfully, to use the bank
cards on several occasions between 3.00 a.m. and 4.00 a.m. There was CCTV footage of
the applicant in a distinctive vehicle at a McDonald's drive-through. The applicant was
arrested and interviewed two days later on 13 May. He denied the offence.

Some six weeks later, on 22 June 2019, the applicant was found in possession of a holdall
stolen in a burglary at a house in the Heaton area of Bradford the previous day. He was
arrested and interviewed and made no comment. That was Count 2, handling stolen goods.

The second domestic burglary for which he fell to be sentenced was committed some

eight months later on 21 February 2020. The applicant had not at that stage been charged
with the earlier offences but was plainly aware that it was only a matter of time. He was not
formally on bail, having apparently been released under investigation. The second domestic
burglary was also a night time offence in Bradford. The householder went to bed at around
2.00 a.m. She woke up at 8.00 a.m. to find that a downstairs window had been forced and

a laptop computer stolen. The keys of her Mazda CX3 had also been stolen. That vehicle,
valued at £11,000, had been taken from the driveway. Forensic evidence linked

the applicant to the burglary. He was interviewed on 1 April 2020 and made no comment.

On 28 May 2020 the applicant pleaded guilty at the Crown Court to the second domestic
burglary and theft of the vehicle. However, initially he contested the earlier burglary and
the handling charge. There was a co-accused. They both applied unsuccessfully to dismiss
the charges. The applicant's trial was then set for 10 April 2021. He eventually pleaded
guilty on the day of trial.

The applicant had a very extensive record for offences of dishonesty. He had been
sentenced as a “three-strikes” burglar on five previous occasions. There was no
pre-sentence report, nor was a report necessary in the circumstances. A further lengthy
sentence of imprisonment was inevitable.

By the time he was sentenced for these offences on 16 April 2021, he had spent nearly

12 months in custody on remand. It is evident that he had made good progress in prison
during this period, even studying for an Open University degree. The judge also had

an impressive letter from the applicant's mother, explaining that his continued offending was
related to his drug addiction, which he had been addressing on remand in custody.
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For each of these two domestic burglaries, the judge was required to impose a minimum
sentence of three years' imprisonment, unless there were particular circumstances relating to
the offences or the offender which would make it unjust to do so. The judge plainly had
totality well in mind. In his sentencing remarks, he identified the appropriate sentence for
each of the burglaries had each stood alone.

For the first burglary of the 88-year-old lady's house, the sentence after trial would have
been four and a half years. With credit for his guilty plea on the day of trial, the judge
reduced this to four years. He imposed a concurrent sentence for the offence of handling
the holdall stolen in a separate later burglary.

Turning to the second burglary, where the car was stolen from the driveway, the judge said
he would have imposed a minimum term of three years, reduced by the permitted maximum
of 20 per cent, resulting in a sentence of two years and five months.

However, the judge then had to consider totality. Consecutive sentences were called for, but
he recognised that a total sentence of six years and five months would have been too long.
Therefore, having regard to totality and to the applicant's personal circumstances and
mitigation, including his determination to "forswear crime of this kind", as the judge put it,
the sentence for the second burglary was reduced to 12 months, but that would have to be
consecutive to the four years for the first burglary. There was a concurrent sentence of

12 months for the theft of the vehicle. The total sentence was, therefore, five years.

In the grounds of appeal, settled by counsel, it is contended that the appropriate sentence for
the first burglary should have been three years, not four. It is said that insufficient regard
was paid to the progress the applicant had made during the long and onerous period of
custody he had served on remand at the height of pandemic, during which he had started to
address the root cause of his offending.

Like the single judge, we are quite unable to accept that this total sentence of five years was
even arguably manifestly excessive. The first of the burglaries was a category 1 offence
with a starting point of three years. The aggravating factors identified by the judge amply
justified an increase to four and a half years after trial. The judge had reduced that to four
years, allowing rather more than 10 per cent credit for plea on the day of trial. With totality
firmly in mind, the judge then reduced to only 12 months the sentence for the second
burglary and associated theft of the vehicle. There had to be consecutive sentences because
there were separate victims and, effectively, he was on bail for the first burglary when he
committed the second.

The applicant could not have complained if the judge had imposed a longer total sentence.
Instead, he made generous allowance for the applicant's personal mitigation and, in
particular, the progress he had made in custody on remand. Those were the circumstances
relating to the offender which the judge must have relied on in reaching the conclusion that
it would be unjust to impose the required minimum of three years for the second burglary.

We agree with the single judge that in fact the sentence the judge passed was a merciful one.
It is not remotely arguable that the total sentence of five years' imprisonment was manifestly
excessive or in any way wrong in principle.

We have considered whether in these circumstances we should direct that some of the time
served should not count towards sentence, even though the single judge gave the applicant
no specific warning of this. The applicant has made no representations against such

a course. However, in view of the good progress the applicant has been making in prison,
and as a further act of mercy, we shall not on this occasion make a direction for loss of time.
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