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Judgment Approved by the court for handing down.	 Lumsdon v Legal Services Board 

The President of the Queen’s Bench Division: 

This is the judgment of the Court, to which we have all contributed.  

Introduction 

1.	 It is a critical test of the freedom inherent in our democratic society that those accused 
(usually by the State) of comm itting criminal offences can and should  be represented 
by capable criminal advocates, independent in  spirit who, subject to the rules of law 
and procedure which operate in our courts  and to the dictates of  professional 
propriety, are prepared to put the interest s of their clients at th e forefront an d 
irrespective of personal disadva ntage.  Si milarly, advocates instructed to prosecute 
crime must be im partial, balanced and f air.  These a re the v alues, to the gr eat 
advantage of the rule of law in this c ountry, that have long been embedded in the 
practice of advocates b efore our criminal courts. Those who have the responsibility 
for the regulation of advocates (whether barr isters or solicitors) are imbued with the 
same sense of the centrality of independence and mindful both of the need to maintain 
standards and the critical importance of supporting professional independence. 

2.	 The importance of these principles was underl ined in our common law as recently as 
1967 when the House of Lords, in Rondel v Worsley [1969] 1 AC 191, resoundingly 
reaffirmed the immunity of the advocate f rom liability for negligence: this immunity 
survived until its overthrow in 1978 in Saif Ali v Mitchell [1980] AC 198. Apart from 
potential liability at law, powers were al so developed to deal  with professional 
misconduct by barristers (through the judges of  the High Court acti ng as Visitors to 
the Inns of Court) and solicitors (who, as officers of the court,  are subject to its 
inherent jurisdiction as now reflected in s. 5)(2) of the Solicitors Act 1974).  

3.	 A standing schem e dealing with inade quate professional standards has been 
developed even more recently.  As for solicitors, powers in this area were given to the 
Solicitors’ Disciplinary Tr ibunal (established by secti on 46 of the Solicitors Act 
1974); they were also given to  the Disciplinary Tribunals  for the Bar (established by 
Paragraph 1(f) of the C onstitution of the Council of the Inns of Court (“COIC”), 
following a Resolution of the Judges dated 26 November 1986).  Both main branches 
of the profession had requirem ents for init ial qualification and in due course for 
continuing education, but there were no checks on the performance of advocates once 
qualified and established in practice. It was simply assumed that market forces would 
prevail: poor quality solicitors would lose clients, and poor quality barristers would 
not be instructed by solicitors. 

4.	 In 2003, a report of the Departm ent for Constitutional Affairs (“DCA”) described the 
legal regulatory framework as “outdated, in flexible, over-complex and insufficiently 
accountable or transparent”. The then Lord Chancellor, Lord Falconer of Thoroton, 
commissioned a form er Deputy Governor  of the Bank of England, Sir David 
Clementi, to review arrangements and write a report on legal regulation. 
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5.	 The Clementi Review, published in Dece mber 2004, criticised the legal profession 
for, among other things, contributing to dela y and cost in court proceedings, and for 
failing to provide a competitive market for customers.  

6.	 The recommendations were bold, star ting with a split be tween representative and 
regulatory functions of both the Bar Council and the Law Society, ultimately leading 
to the creation of the Bar Standards Bo ard (“BSB”) in 2006, and the Solicitors 
Regulation Authority (“SRA”) in 2007. The cr eation of the Legal Services Board as 
an oversight regulator, with significant lay representation, was also recommended.  

7.	 In parallel with thes e developments, concern was also expressed about legal aid.  In 
2006, the Legal Services Commission (“LSC”), then responsible for publicly funded 
legal services, published a report which had been commissioned from Lord Carter of 
Coles and which looked at legal aid procur ement. Chapter 5 of the Carter Report 
considered inter alia proposals for im proving the quality  of legal service provision, 
and the need of lay clients to have externally accredi ted information about such 
quality. This related to  legal adv ice, litigation and advocacy alike. The LSC, i n 
conjunction with the Ministry of Justice (“MoJ”), took preliminary steps tow ards 
developing a schem e for the quality assu rance of advocates (“QAA”). This project 
was overtaken by events. 

8.	 In Autumn 2006, the BSB comm issioned research by Ipsos MORI.  It painted a 
positive picture of the quality of advocacy  although th e then chair of the BSB 
acknowledged that there were  a number of pressing issues  requiring attention.  One 
such issue was that the rese arch revealed that a significant number of respondents did 
not believe that the ex isting regulatory machinery was up to dealing with bar risters 
who were not up to standard, incompetent or who behaved in an unethical fashion.  

The Legal Services Act 2007 

9.	 The Clementi Review was given legislativ e expression by the Legal Services A ct 
2007 (“the Act”); this overhauled the framework for the provision of legal services in 
England & W ales. At the heart of the Act are the eight regulatory objectives 
expressed in section 1: 

(1) In this Act a referenc e to “the regulatory objectives” is a 
reference to the objectives of— 

(a) protecting and promoting the public interest; 

(b) supporting the constitutional principle of the rule of law; 

(c) improving access to justice;  

(d) protecting and promoting the interests of consumers;  
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(e) promoting competition in th e provision of services within 
subsection (2); 

(f) encouraging an independent, strong, diverse and 
effective legal profession;  

(g) increasing public understanding  of the c itizen's legal rights 
and duties; 

(h) promoting and m aintaining adherence to the professional 
principles. 

(2) The services within this subsection  are services such as are 
provided by authorised persons (including services which do not 
involve the carrying on of activiti es which are reserved legal 
activities).  

(3) The “professional principles” are—  

(a) that authorised persons should act with independence and 
integrity, 

(b) that authorised persons shoul d maintain proper standards of 
work, 

(c) that authorised persons should act  in the best interests of their 
clients,  

(d) that persons who exercise before any court a right of audience, 
or conduct litigation in  relation to  proceedings in any co urt, by 
virtue of being authorised persons should comply with their duty to 
the court to act with independence in the interests of justice, and  

(e) that the affairs of clients should be kept confidential.  

(4) In this section “authorised persons” means authorised persons 
in relation to activ ities which are r eserved legal activities [which are 
defined at s12(1) as including exercising rights of audience]. 

10.	 Part 2 of the Act established the Legal Services Board (“LSB”), the Def endant in the 
present matter. Sections 3 and 4 provide: 

3 (1) In discharging its functions, the Board m ust comply with the 
requirements of this section. 

(2) The Board must, so far as is reaso nably practicable, act in a 
way – 

(a) which is compatible with the regulatory objectives, and 
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(b) which the Board considers most appropriate for the purpose of 
meeting those objectives. 

(3) The Board must have regard to –  

(a) the principles under whic h regulatory activ ities should be 
transparent, accountable, proportionate, consistent and targeted only 
at cases in which action is needed, and  

(b) any other principle appearin g to it to repres ent the best 
regulatory practice. 

4. The Boa rd must assist in the m aintenance and developm ent of 
standards in relation to – 

(a) the regulation by approved regula tors of persons authorised by 
them to carry on activities which are reserved legal activities, and  

(b) the education and training of persons so authorised. 

11.	 Part 4 (sections 27-70 inclusive) of the Act concerns the role of the LSB in overseeing 
the work of the “approved regu lators”.  In r elation to the Bar, th is function is 
delegated by the Bar C ouncil to the BSB, for the Law Society it is the SRA and the 
regulatory arm of the Charter ed Institute of Legal Exec utives (“CILEx”) is IL EX 
Professional Standards (“IPS”). Other bodies are listed in paragr aph 1 of Schedule 4 
to the Act. I n particular, by section 28 of  the Act, the dutie s imposed on the LSB by 
section 3 are in turn imposed on the approved regulators. 

12.	 Part 4 also gives the LSB enforcement powers to ensure the compliance of approved 
regulators with their duty under section 28. This can  range fro m setting and 
monitoring targets up to and including the power to withdraw approved status from an 
approved regulator. 

13.	 One of the enforcement powers of the LSB is the power (pursuant to section 32 of the 
Act) to make directions, if the Board is satisfied— 

(a) that an act or omission of an approved regulator (or a series of 
such acts or omissions) has had, or is likely to have, an adverse im pact 
on one or more of the regulatory objectives, 

(b) that an approved regulator has failed to comply with any 
requirement imposed on it by or under this Act (including this section) 
or any other enactment, or  

(c) that an approved regulator— 

(i) has failed to ensure that the exercise of its regulatory functions 
is not prejudiced by any of its representative functions, or  
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(ii) has failed to ensure that decisions relating to the exercise of its 
regulatory functions are, so far as reasonably practicable, taken 
independently from decisions re lating to th e exercise of its 
representative functions. 

14.	 If an approved regulator m akes an application under paragraph 20 of Schedule 4 to 
approve an alteration or alterations of its regulatory arrangements, then the LSB must 
deal with such application in accordance with paragraphs 21-27 of that Schedule. The 
Board is given a wide discretion, with a presumption that applications by the 
approved regulators are to be approved unless the LSB is satisfied of one or m ore 
matters.  The scheme is set out in paragraph 25 in these terms (emphasis added): 

(1) 	 After considering – 

(a) the application and any accompanying material,  

(b) any other information provided by the approved regulator, 

(c) any advice obtained under paragraph 22, 

(d) any representations duly made under paragraph 23, and 

(e) any other information which the Board considers relevant to th e 
application, 

the Board must decide whether to grant the application. 

(2) The Board may grant the application in whole or in part. 

(3) The Board may refuse the application only if it is satisfied that 
– 

(a) granting the application would be prejudicial to the 
regulatory objectives, 

(b) granting the application would be contrary to any provision 
made by or by virtue of this Act or any other enactment or would 
result in any of the designation requirements ceasing to be satisfied 
in relation to the approved regulator, 

(c) granting the application would be contrary to the public 
interest…………… 

15.	 The present judicial rev iew is a challenge by four barristers to  a decision dated 26 
July 2013, by which the LSB appr oved an application proposed by the BSB jointly 
with two other approv ed regulators, the SRA and IPS, to  introduce the Quality 
Assurance Scheme for Advocates (“QASA”). 

The history of QASA 
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16.	 The LSB cam e into being on 1 January 2009. Shortly after its inception, the LSB 
indicated that it would take a role in driving forward the QAA schem e which had 
been started by the LSC and MoJ in response to the Carter Report. To that end, the 
approved regulators established the Joint Advocacy Group (“JAG”) in October 2009. 
That group was assisted by an advisory body (the QAA Advisory group or QAG), 
which itself comprised of representatives from the BSB, the SRA and the IPS as well 
as from each of the professions and th e CPS.  QAG was chaired by Lord Justice 
Thomas who was then  Vice Pres ident of the Queen’s Bench Di vision and Deputy 
Head of Criminal Justice.  

17.	 As part of the previous work to deve lop a QAA system , the LSC had co mmissioned 
Cardiff University to conduct research on the findings of the Carter R eport in 2006. 
Cardiff University produced an Evaluation Report in 2009.  It referred to the practical 
difficulties with judicial evaluation where advocates were given cases poorly prepared 
by others, or late in the day, and suggested “m ultiple performances” to mitigate the 
impact of external factors peculiar to individual cases.  The aut hors concluded that at 
that stage they could not recommend judicial evaluation for the majority of advocates. 
A significant proportion of advocates in the Cardiff pilot fa iled the assessm ent, 
especially at Level 2 which was the entry level for the conduct of trials. 

18.	 Also in 2009, the Crown Prosecution Service (CPS) conducted a review of the quality 
of prosecution advocacy.  It covered both in-house advocates and advocates in private 
practice. While it found that  two thirds of  advocates were fully com petent, it 
identified a quarter as  lacklustre and alm ost eight percen t as less th an competent. 
There were no striking differences betw een in-house advocates and self-em ployed 
barristers, although, on the whole, the latter had higher skills levels, particularly in 
trial advocacy. 

19.	 By letter of 26 Nove mber 2009, the LSB Ch airman (David Edmonds) wrote to the 
regulators and representative bodies, as well as the LSC and CPS, to indicate that the 
LSB considered development of an advocacy scheme to be within its remit, and that it 
would “provide a project governance structure for all work going forward”; it referred 
to itself as the ‘project sponsor’. T he approved regulators did not share the LSB’s 
view of its proposed role. 

20.	 On 18 Dec ember 2009, the LSC circulated  their ‘QAA discussion paper’, seeking 
comments by 11 January 2010. The BSB, SRA and IPS (acting together as JAG) also 
issued a formal consultation in Decem ber 2009, seeking responses by 1 April 2010 
(“the First Consultation”).  

21.	 Meanwhile, by letter of 5 May 2010, the LSB se t out seven core principles for JAG to 
consider in the development of any QAA scheme.  These principles were: 

“(1) Independence - of the schem e and assessm ent process from 
those being assessed or their professional bodies; 
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(2) Consistency - one sche me (with the possibility  of multiple 
providers delivering it or parts of it); 

(3) Differentiation - multiple levels of assessment from entry level 
to the most senior level; 

(4) Tailored assessment - according to area of law and level; 

(5) Compulsory participation - any advocate wishing to practise in 
an area of work covered by the sc heme would need  at leas t the 
minimum level of accreditation for that  area of work, but with clients 
choosing above that level the relevant level of advocate that suits their 
case, budget and personal preference subject only to limited restriction 
in place to protect the interests of justice; 

(6) Limited exceptions - passporting and exem ption only where 
this is demonstrably in the cons umer interest and supported by proper 
evidence; 

(7) Periodic reaccreditation.” 

22.	 JAG issued a second consultation (“the Second Consultation”) in August 2010, which 
received seventy responses by the dead line of Nove mber 2010. A considerable 
number of respondents agreed that there was a need for steps to be taken in order to 
address incompetent advocacy.  For the first time, the Second Consultation set out the 
details of a proposed schem e and proposed that accreditation would be a m andatory 
requirement in order for an advocate to practise. This is of particular importance given 
that it affects the duties set out in sections 176(1) and 188( 2) of the Act which are in 
these terms: 

176 (1) A person who is a regulated pe rson in relation to an approved 
regulator has a duty to com ply with the regulatory arrangements of the 
approved regulator as they apply to that person.  

s. 188 (1) This section applies to a person who— 

(a) exercises before any court a right of audience, or  

(b) conducts litigation in relation to proceedings in any court,  

by virtue of being an authorised pe rson in relation to the a ctivity in 
question. 

(2) A person to whom this section applies has a duty to the court 
in question to act with independence in the interests of justice. 

(3) That duty, and the duty to co mply with relevant conduct rules 
imposed on the person by section 176(1), override any obligations 
which the person may have (otherwise than under the criminal law) if 
they are inconsistent with them. 
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23.	 The LSB was dissatisfied by the progress m ade by the JAG and by a pa per dated 30 
November 2010 (sent by letter dated 9 December 2010), threatened to use its powers 
under section 32 of the Act to issue a direction. It suggested that JAG members should 
resolve the m atter without need for a di rection and proposed that the LSB would 
commission independent research into assessment methodologies. At the sam e time, 
the LSB made it clear that the principles set out in the May 2010 letter were no longer 
put forward sim ply for JAG’s consideration : they were describ ed as ‘seven key 
principles that a robust and credible scheme would need to follow’. 

24.	 In consequence, the LSB comm issioned a report from  an HR consultancy, Human 
Assets Ltd, which was published by the LSB on 15 March 2011. In June and July 
2011, pilots of the proposed assessment scheme were c onducted in Canterbury (10 
advocates evaluated in 5 trials, including a complex 4 day appeal), Durham (fewer 
than 10 trials), and Birm ingham (33 advo cates evaluated).  The Bir mingham pilot 
found a relatively high num ber of incorrectly com pleted forms and underlined the 
need for ju dicial training.  No instances of poor ad vocacy were observ ed at 
Canterbury Crown Court. 

25.	 In July 2011, the schem e was approved in principle by th e Council of HM Circuit 
Judges. The same month, having modified the proposals better to fit the principles set 
down by the LSB, the barriste r Claimants contend that JAG ef fectively submitted the 
scheme for LSB approval in principle. The LSB insists that this was a means only of 
giving feedback to JAG on whether the propos als met the principles agreed with the 
LSB earlier in the proc ess. On 29 July 2011 the then Lord Chief Justice, Lord Judge 
wrote to the Chairman of the Bar, the President of the Law Society, the Chair or Chief 
Executive of the LSB and all the approved regulators as follows:- 

“Quality Assurance Scheme for Advocates 

With the support and effort of the different bodies each of you 
represents, important milestones have been reached in the development 
of the quality assurance scheme for advocates. 

I am pleased to say that, at a r ecent meeting, the Council of Her 
Majesty’s Circuit Judges also approved the scheme in principle.   

I remain convinced that the schem e is necessary and that the curren t 
proposals set out our best chance of realising its introduction, which is 
both in the public interest and in  the interest of the advocacy 
profession. I am very grateful to you.” 

26.	 In July 2011, a further consultation (“ the Third Consulta tion”) was launched to 
ascertain the regulatory changes required to bring the proposed scheme into existence, 
although the responses were m ore wide-ranging.  A joint response from the Crim inal 
Bar Association and the South Eastern Circu it stated that judicial evaluation m ust 
underpin any scheme.    
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27.	 At this stage, there remained a real concern over the concept of a ‘plea only advocate’ 
i.e. a solicitor with h igher courts rights of audience who did not seek authorisation to 
conduct trials but wanted to be able to re present clients who were pleading guilty:  it 
was not then settled whether the schem e would apply.  Suffice to say that the concept 
was a point of significant conflict betw een the BSB and SRA, with agreem ent 
between them only brokered in March 2012. 

28.	 In the meantime, informal meetings with the judiciary were conducted by the BSB in 
September to November 2011, adding to sim ilar meetings which had been conducted 
in November-December 2010.  At these meetings, concerns were expressed about th e 
quality of advocacy an d there was  broad support for a schem e and for judicia l 
involvement.  That did not mean (and neither was it the case) that there w as universal 
approval of the proposals. 

29.	 In February 2012, the South Eastern Circu it’s annual Ebsworth Lecture provided the 
platform for Lord Justice Moses to launch a coruscating and widely-reported attack on 
the proposed scheme for advocates. He said:- 

“The good advocate is a brave and happy advocate.  Can anyone who 
has spent any time in court listening  to advocacy really believe tha t a 
system of marking will encou rage, influence or insp ire, or will it 
deaden and crush in the pursuit of a bland and colourless uniformity?” 

He suggested, as an alternative, that:-

“Judges should be encouraged, with greater frequency, to report the 
incompetent, or worse to be retrained or struck off.  But the n eed to be 
done with the poor or hopeless should not be allowed to dam age the 
rest. There is a better way than marking.” 

Unsurprisingly the lecture was discussed by the BSB at a meeting the same month. 

30.	 ORC International, research con sultants who had been com missioned by the BSB, 
reported in late March 2012. They conducted an on-line survey of 762 crim inal 
advocates, solicitors, legal executives, judge s and m agistrates, as well as a lim ited 
number of in-depth interviews.  Over a ha lf of all respondents fe lt that the existing 
levels of underperformance in criminal advocacy were having an im pact on the fair 
and proper administration of justice, with some 30 percent rating the impact as very 
high. A quarter of all responde nts felt that crim inal advocates very frequently acted 
beyond their competence, with barristers a nd QCs being considerably m ore likely to 
report failing standards.  Over three quarters o f all respon dents felt th at advocacy 
standards had declined over the previous 5 years. Respondents thought that limits to 
public expenditure and, thus, to legal aid, would lead to a deterioration of the position.   

31. In a speech  on 1 July  2012, Max Hill Q.C. th en the chairman of the Crim inal Bar 
Association said:-
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“The Criminal Bar in England and Wales has taken an enlightened and 
positive stance on QASA.  W e say that QASA has a  place, but only if 
it is in troduced with su fficient rigour to preserve our workplace for 
those who do criminal casework best, and therefore to expel those who 
not belong. We have set out the essential tenets of a  regulatory 
scheme.  These tenets are: 

(1) Those who appear in our crim inal courts must be fit for purpose. 
Criminal cases have the greatest impact upon the lives of those 
embroiled.  If you are a crim inal advocate, you m ust be capable of 
dealing with every aspect of the case in question. 

(2) If we are to be regulated, in addition to the existing lifelong training 
and development which all crim inal barristers undertake, then those 
who appear in court m ust do so on a level playing field. In a m odern 
world where advocates  are not lim ited to barristers, but includ e 
solicitors and legal ex ecutives, we say that all three groups or 
professions must have a common regul atory code which applies to all. 
The Bar maintains its own high s tandards, because crim inal cases 
demand nothing less.  Others are welcome provided their regulators 
apply the same high standards. 

(3) Policing the standard must be done by someone, if we are to have a 
workable scheme at all.  Because there is no substitute for appearing in 
court, if you do this job properly, we  say the policing will have to be 
done by the judges, who are the daily observers of what we do. … after 
a battle, the principle of judicial evaluation of all courtroom advocacy 
has been won. Pause for a moment to consider what a concession this 
is for the independent barrister who fights fearlessly and without 
favour in every case. We do not li ghtly concede judicial evaluation 
when the hallmark of the Bar is independence f rom the judiciary.  But 
the alternative is unthinkable, so we have to settle for judges m arking 
advocacy, and all must do the same.” 

32.	 Later in the speech Mr Hill asked the ques tion whether judicial evaluation would be 
rigorous enough. He continued: 

“Judges who evaluate must eliminate those who are not fit for purpose. 
That would include in competent barristers, of course it would.  I 
greatly fear that the evaluation system will not go far enough, and will 
amount to toothless grum bling about bad advocacy, and nothing 
more”. 

33.	 A final consultation (“the Fourth C onsultation”) was issued la ter in July 2012. The 
range of responses opposing f undamental features of the schem e caused the BSB to 
question whether or not the schem e should proceed. A n alternative scheme for 
barristers, focussing attention on low perfor mers rather than all ba rristers, was 
mooted. The LSB and the other approved regul ators did not consider th is acceptable. 



   

 

 

 

 

 

  

  

 

 
 

 

 

 
 

 

 

Judgment Approved by the court for handing down.	 Lumsdon v Legal Services Board 

The BSB abandoned its alternative proposal  in November 2012 although changes to 
the scheme were discussed and agreed within JAG. 

34.	 Between 15 October and 17 December 2012, City University ran a training session for 
judges who would be conducting jud icial evaluations of advocacy. The ju dges, 93 in 
number, were invited from the Midland Circuit and the Western Circuit.  Judges later 
said that they valued the training. A considerable number did not use the specified 
criteria although their evaluations tracked them.  The report on the training suggested 
that it may have been for this reaso n that some judges thought a plea in mitigation to 
be competent when it had been designed not to be.     

35.	 On 14 May 2013, the three approve d regulators made a joint application to the LSB 
for the approval of QASA pursuant to paragr aph 25 of Schedule 4 of the Act. On 5 
June the LSB extended the initial decision period to 11 August 2013. 

36.	 Pre-action correspondence from Baker & McKenzie (solicitors acting pro bono for the 
barrister Claimants) was sent on 31 May 2013, 17 June 2013 a nd 25 July 2013. By 
responses dated 10, 11 and 27 June 2013, both the LSB and BSB indicated that 
proceedings would be prem ature until the LSB had made its decision. That decis ion 
was made on 26 July and published on 29 July 2013. 

37.	 Further correspondence from  Baker & McKenzie was sent on 2 August 2013, 
repeating requests for disclosure. T he BSB responded on 21 August 2013 and the 
LSB on 23 August 2013. The Claim was issued on 6 September 2013. 

38.	 The claimants applied for an expedited hearing and for a protective costs order (PCO) 
as well as for perm ission for judicial review.  On 4 October 2013 Ouseley J 
considered the case on the docum ents and granted permission, with the observation 
that “while [I am] not wholly  persuaded of the arguability of all points, the simplest 
way to handling and resolution of the case is to grant perm ission on all issues”.  By a 
further decision sent out on 7 October he granted a PCO in a total sum of £150,000. 
A subsequent application by the Claimants to vary this  figure was dism issed on 30 
October 2013 by Bean J: see [2013] EWHC 3289 (Admin). 

The details of the Scheme put forward by JAG in 2013 

39.	 The Scheme classifies  criminal cases at  four Levels.  Level 1 com prises all 
Magistrates’ Court and Youth Court work, together with appeals and co mmittals for 
sentencing to the Crow n Court, bail app lications and prelim inary hearings under 
Section 51 of the Crime and Disorder Act 1998. Level 2 is the first level in the Crown 
Court: it in cludes all offences triable e ither way where the m agistrates accepted 
jurisdiction but the defendant elected to go f or trial in th e Crown Court, as well as 
“straightforward Crown Court cases” such as  burglary, lesser offences of theft, and 
assaults contrary to Section 20 or Secti on 47 of the Offences Against the Person Act 
1861. Level 3 includes more complex cases such as possession of drugs with intent 
to supply and more serious assaults.  Level 4 is reserved for the most complex Crown 
Court cases.  There are som e entries wher e the classification of the  case m ay be 
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somewhat subjective: it is not easy,  for example, to see the difference between “more 
serious sexual offences” under Level 3 and “serious sexual offences” under Level 4.   

40.	 An advocate is permitted to undertake hearings short of conducting the trial, including 
guilty pleas, in cas es at one level above his own accredited level pro vided that he 
believes he is competent to undertake them.  In cases in which there is both a leading 
and a junior advocate, the starting point is that the junior should be no more than one 
level below the lead er. There are special provisions at Level 2 for advocates to 
register for Crown Court work other than tr ials.  W e have already noted that these 
were the subject of a good deal of controve rsy between the professional bodies in the 
drafting stages of the Scheme, but we are not concerned with them in this case. 

41.	 The QASA Handbook contains detailed provisions about registration at the start of the 
scheme and also for re-accreditation.  In this case we are dealing only with the former.  
Advocates are en titled to reg ister at le vel 1 of the Schem e by virtue of having 
completed the edu cational and training requirements to ente r their respective 
professions.  Advocates wishing to be graded at level 2 or higher will ha ve to register 
for provisional accreditation at an appropriate level at the start of the scheme, the only 
exception being recently appointed QCs who will then register for full accreditation.   

42.	 Registration at Level 1 is obtained simply by completion of the education and training 
requirements for entry into the relevant profession.  At Level 2, the procedure both for 
barristers and for solicitors with higher rights of audience is to register and thus obtain 
provisional accreditation, valid for a maximum of two years.  The advocate must then 
be assessed in a m inimum of two and a m aximum of three of his first th ree effective 
trials at Level 2.  If the advocate is assessed as com petent in two of these three trials 
the appropriate regulator will grant full accred itation at Level 2 valid fo r five years. 
There are similar provisions for initial registration at Level 3 and at Level 4. 

43.	 The scheme also provides for advocates to  progress upwards thr ough the levels.  An 
advocate wishing to m ove upwards after obtaining full accreditation at Level 2 m ust 
obtain a minim um of two and a m aximum of three evaluations at Level 2 in 
consecutive effective trials over a 12 m onth period.  These will have to show that the 
advocate is “Very Competent” at level 2 in order to obtain provisional accreditation at 
Level 3 which itself is valid for a m aximum of 12 m onths.  He m ust then obtain a 
minimum of two and a m aximum of thr ee evaluations of his first consecutiv e 
effective trials at Level 3, assessin g him as “Competent” at Level 3 to obtain full 
accreditation at that level, again valid for five years.  An identical system operates for 
progression from Level 3 to Level 4. The provisions for progre ssion are not under 
attack in this claim. 

44.	 There are nine Standards against which the Judge completing the form must assess the 
advocate as Competent or Not Competent (or, in the case of some Standards, may say 
that it is not possible for him  to give an evaluation: for example, if the defendant is 
acquitted the advocate will no t have to a ssist the judge on senten ce).  There are 
several pages of detailed perform ance indicators underlying the various S tandards at 
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each of the four levels,  to assist the judge  in deciding the issue of com petence. The 
Standards are as follows:-

(1) Has demonstrated the appropriate  level of knowledge, experience 
and skill required for the Level; 

(2) Was properly prepared; 

(3) Presented clear and succinct written and oral submissions; 

(4) Conducted focussed questioning; 

(5) Was professional at all times and sensitive to equality and diversity 
principles; 

(6) Provided a proper contribution to case management; 

(7) Handled 	vulnerable, unco-operative and expert witnesses 
appropriately; 

(8) Understood and assisted court on sentencing; 

(9) Assisted client(s) in decision-making. 

45.	 In order to obtain an overall mark of Competent at Levels 2 or 3, the advocate must be 
marked Competent in  Standard 1 and in at  least two of the “core standards” 2, 3 
and 4; if assessed against Standard 5, he or she must be m arked as Competent; an d 
must only be marked as Not Competent in a maximum of two out of Standards 6 to 9. 
As to the two Com petent evaluations the advocate must not be m arked as Not 
Competent against the same Standard more than once. 

46.	 It should also be observed that the Crim inal Advocacy Evaluation Form (“CAEF” ) 
which the judge m ust complete has a page for comm ents headed with this rubric: 
“Please provide reasons for your evalua tion, with reference to the specific 
Performance Indicators, particularly if you have selected either “Not Possible to 
Evaluate” or “Not Competent” for any of the competency standards identified on page 
1”. This reflects the fact th at as a m atter of both common sense and elem entary 
fairness an adverse evaluation requires m ore detailed reasoning than one which states 
that the advocate is competent. 

47.	 The decision to grant o r refuse full accred itation at any of Levels 2, 3 or 4 is for the 
approved regulator, not for the judges conducting the assessment.  If the decision is to 
refuse accreditation then (subject to any su ccessful appeal) the advocate m ust “drop 
down” to the next level and seek to work his way up again by using the provisions for 
upward progression. The Scheme does not prescribe that a m inimum time period 
must elapse before the advocate can attempt to progress back to the higher level.   
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48.	 That is not, however, to say th at there is  a lacuna in the schem e.  As Ms Chloe 
Carpenter on behalf of the SRA pointed  out, paragraph 2.22 of the QASA Handbook 
states that “advocates must reach a reasone d decision as to  the level at which they 
register and be able to justif y their decision if asked to do so by their regulator”. 
Thus, an advocate who  had just failed to obtain full accreditati on for Level 2 trial 
work would need to have a reasoned basi s for imm ediately reapplying for Level 2 
without gaining any more experience or trai ning first.  Rule 19 of the SRA Quality 
Assurance Scheme for Advocates (Crim e) Regulations 2013 allow s the SRA to 
require an advocate to take specific steps befo re the application is determined.  If, for 
example, an advocate f ailed the Level 2  application because of weakn ess in cross-
examination, it would be open to the SRA to  require the advocate to undertake some 
training in cross-examination before re-applying for additional accreditation for Level 
2 trial work. 

49.	 Similarly, the BSB QASA Rules m ake provision for barristers whose application for 
full accreditation at Level 3 or Level 4 is rejected to be returned automatically to full 
accreditation at the next level down and then to be permitted to make an application to 
progress upwards again. There is, by an  unintentional om ission, no such explicit 
provision in respect of failure at Level 2, the consequent return or demotion of the 
barrister to Level 1 and a new application by the barrister for provisional accreditation 
at Level 2. But we accept the sub mission of Mr Timothy Dutton QC, for the BSB, 
that when the QASA Ha ndbook and the BSB QAS A rules are viewed together, they 
lead to the sam e result as that pro vided for in the SRA r egulations.  There is no 
minimum time which must elapse between a decision refusing full accred itation at 
Level 2 and a further application by the barri ster for provisional accreditation at that 
level. But the barrister, like the solicitor in the sam e position, is required by 
paragraph 2.22 of the Ha ndbook to reach a reaso ned decision as to the level at which 
he registers and be able to justify that decision.  The BSB reta ins the discre tion to 
refuse provisional accreditation at Level 2 to barristers w ho have recently failed a 
Level 2 assessment unless they can  justify the application by reference to additional 
training. 

50.	 The effects of a refusal of full accreditation ar e most drastic at Level 2.  At the h igher 
levels they seem to us to reprodu ce the traditional approach of instructing solic itors 
and experienced barristers’ clerks over many years.  At that time, of course, a barrister 
could not appear in court without a solicitor (or solicitor’s clerk or legal executive) to 
provide instructions and therefore provide  feedback on his or her perform ance. 
Advocates who perform ed poorly in a seri ous or com plex case were likely to be 
unofficially downgraded to less dem anding work (on the b asis that neither solicitor 
nor barrister’s clerk would wa nt to undermine the ultimate progress of any barriste r 
by providing work beyond their com petence).  Once that com petence was 
demonstrated, work of increasing com plexity would f ollow.  This mechanism  of 
quality control has now been underm ined as public funding does not generally 
provide for the presence of ‘an instructing solicitor’.  Having said that, however, even 
at Level 2, we do not accept the characteri sation by the Claim ants of an advers e 
decision as one which brings the advocat e’s career to an end, although it would 
undoubtedly be a setback (as would a poor report from an instructing solicitor). 

The LSB’s decision 
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51.	 It is appropriate extensively to set out the decision of th e LSB (dated 26 July 2013). 
So far as is material, it was in these terms: 

“Assessment of the application 

15. Having considered the application  and accom panying 
material, other information provided by the approved regulators 
during the application process, and other information the Board 
considered relevant to the application, the Board has decided to 
grant this application. In re aching its decisi on, the Board has 
taken the following into account. 

The assessment process 

16. Under Schedule 4 paragraph 25(1) to the Act the Board can 
consider information supplied by the applicant and any other 
information it considers relevant to the application. The Boa rd 
assessed the inform ation contained in the application, 
conducted a review of the hist ory and developm ent of the 
Scheme and considered unsolic ited representations made 
subsequent to the submission of the application. 

17. While there is no formal public consultation requirement in 
the Board’s assessment of applications in the initial dec ision 
period, the Board has considered  the issues raised in the 
unsolicited correspondence it received after the application was 
made to the extent they were relevant to the decision. 

18. In conducting an assessm ent of the application the Board 
wanted to better understand the problem s the Schem e was 
trying to address and to assure itse lf that the 
regulatory arrangements proposed by the applicants were 
necessary, targeted and proportionate. 

19. In the decision m aking process, the Board sought 
clarification from the applican ts on a range of  issues. These 
were mainly about how the Schem e will work in practice; 
consistency between the proposed rules of each applicant; and 
drafting points within the Sc heme Handbook and individual 
rules of the applicants. The applicants made minor adjustments 
to the Schem e Handbook and to  their respec tive proposed 
regulatory arrangements as a resu lt of the Boar d’s questions. 
The Board has not included details about these m ore minor 
matters in this decision  notice bu t the m ore significant issues 
are covered and the changes are in cluded in the versions of the 
documents included in the annexes to this notice. 

20. The Board considered wh ether there were sufficient 
grounds for it to consider refusing the application and therefore 
whether to issue a warning no tice under Schedule 4, Paragraph 
21(1)(b) to the Act. For the re asons set out in th e assessment, 
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the Board determined that there were not sufficient grounds on 
which to c onsider refusal.  Additionally the Board did not 
consider, particularly in the c ontext of the four consultations 
undertaken by JAG, that seeki ng further advice through the 
warning notice procedure would have provided new em pirical 
evidence or further anecdotal ev idence that would have added 
any further value to the Board’s overall assessment. 

The Board’s assessment of the rationale for the Scheme 

21. In developing the Schem e, the approved regulators have 
had to consider their duty under th e Act to have regard to the 
regulatory objectives and Bette r Regulation Principles. The 
Board considered wheth er the a pplicants have acted in a way 
which is compatible with thos e regulatory objectives and 
principles. 

22. As with all applications from  approved regulators for 
alterations to regulatory arrange ments, it is f or the app roved 
regulators themselves to undertake the policy development and 
drafting of the specific arrange ments. It is also th eir 
responsibility to provide in the application any relevant 
material that supports it, including relevant evidence 
highlighting the necess ity for regu latory arrangements. This 
includes an explanation of why the applicant wishes to m ake 
the alteration in question and the provision of any explanatory 
material which the applicant considers might be needed for the 
Board’s assessment of the application. 

23. Building on the Board’s existing knowledge from  its 
oversight engagement, the Board wanted to re-assure itself that 
there was a risk that needed to be addressed through a 
regulatory response and that ther e was a fir m rationale for the 
introduction of the particular Scheme proposed. It is not the 
role of the Board to repeat th e applicant’s analysis of the issu e 
in its decision m aking process. However, the Board did 
undertake a review of the hist ory and developm ent of the 
Scheme as part of its assessment of the application. 

24. Concerns have been expre ssed over a long period of time 
about standards of crim inal advocacy. For example, following 
the publication of the Carter Report in 2006 there appeared to 
be a consensus that quality assu rance of advocacy is important. 
There is a range of evidence that  points towards a risk  and in 
some places a pattern of advo cacy not being at the required 
standard. These include som e senior judicial comment, though 
not all of this highlighted an  increasing problem  of poor 
advocacy in criminal courts. A pilot of a quality as surance 
scheme for crim inal advocates undertaken by Cardiff 
University found that a significant proportion of advocates 
failed at le ast one part of the assessm ent. This was a self 
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selecting group of advocates but nonetheless provided an 
indicator. Her Majesty’s Crown Prosecution Service 
Inspectorate has also highlight ed problems of poor advocacy 
and that a quality assurance scheme can help improve quality. 

25. The Board is of the view that po or advocacy risks having a 
detrimental impact on victim s, witnesses, th e accused and on 
public confidence in the rule of law and adm inistration of 
justice, and hence on the regu latory objectives of protecting 
and promoting the public interest of  and supporting the rule of 
law. It also took into account the potential for higher costs from 
poorer quality advocacy, in te rms of i mmediate costs by 
extended trials and the need for defective decisions arising in 
whole or p art from poor quality advocacy n eeding to be 
corrected at appeal. 

26. The Board in m aking its decision has taken into acco unt 
that there has been a broad range of opinions expressed about 
this matter including views oppos ing both th e necessity o f a 
scheme and the details of the particular Schem e proposed. 
Grounds for opposition have co vered the evidence base, 
necessity, proportionality and targeting. Much of the 
disagreement about the extent of low standards of crim inal 
advocacy and the risks that th is poses stems from the lack of 
consistent and measurable evidence available under the current 
arrangements. The Board recogn ises that, without a quality 
assurance framework in place, it would be very difficult to find 
conclusive evidence o f quality problem s across cr iminal 
advocacy. It is im portant that those practising crim inal 
advocacy are operating at least to a minimum imposed standard 
and that the risks associated with poor quality are addressed by 
means of a proportionate regulatory response. 

27. The Board concluded that, while no single piece of 
evidence of system ically poor standards would suffice on its 
own to justify the Schem e, there is sufficient consistency of 
evidence and concern  to warran t a s cheme such as  that 
proposed by the application. This is because the concerns an d 
limited evidence suggest a real risk, and a pattern, of actual 
problems in standards across a wide ran ge of crim inal 
advocates and almost nothing by way of evidence that quality is 
consistent good enough. 

28. The Board considers that the proposed S cheme has the 
potential to provide reliable  and sustained evidence for 
approved regulators to m easure and improve the quality of 
criminal advocacy over time. The Board further considers that 
it is im portant that w here there is opportunity, through a 
proportionate and targ eted mechanism of accreditation, for 
relevant approved regulators to m easure and enhance the 
quality of criminal advocacy, they should do so. In that regard, 
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the Board concludes that the Scheme is proportionate because it 
addresses the risk in a structured way that allows the Scheme to 
be adjusted on the bas is of evidence gained  from its actual 
interpretation.  This is consistent with the  Better Regulation 
Principles enabling a consistent, proportionate and targeted 
approach to regulation. 

29. The Board is further assure d by the comm itment from the 
applicants to review th e Scheme after two years.  The Bo ard 
understands from the application that this review will “provide 
a comprehensive analysis of the Schem e including the 
assessment of the perform ance of key processes”.  The review 
will also assess whether the Scheme prom otes the r egulatory 
objectives and improves criminal advocacy standards.  With the 
experience and lessons gained from the operation of the 
Scheme, the Board considers th at it should be possible to 
further calibrate it so  that there continues to be a proportionate 
regulatory response to the risk  posed from poor criminal 
advocacy. The Board will actively engage with the review in its 
oversight role. 

Issues raised about the Scheme 

30. JAG consulted four times on the Scheme details and aspects 
of the Scheme were adjusted as a result of representations made 
in those consultations. For example, as a result of issues rais ed 
in the third consultation in 2011, JAG considered it necessary 
to amend the Scheme to ensure th at it was m ore targeted and 
proportionate. This included: de velopment of the Schem e to 
ensure that judicial ev aluation was fair, consistent and avoided 
bias; provision of clarity on leve ls of case dete rmination; and 
ensuring that the Scheme accreditation requirements did not 
unintentionally prevent com petent advocates from  practising. 
The Board considers that, on ba lance, the applic ants have 
responded to issues raised during consultation and have 
adjusted the Schem e to m ake it proportionate and targeted 
without undermining its potential effectiveness. 

31. The Board considers monitoring of the scheme to be crucial 
and is reassured that continuing governance by JAG will enable 
there to be overall m onitoring. It is im portant that ongoing 
monitoring of the Schem e includes some specific sources of 
evidence for supervis ion and en forcement, such as ev idence 
from court records abo ut which ad vocates carry on crim inal 
advocacy, visits by approved regulator staff to court centres and 
spot checks to ensure that advo cates have not re gistered at an 
unrealistic level. The Board wa s reassured that data on the 
competency of those practising  criminal advocacy will be 
published. The Board considers it important that data is 
published frequently an d is acces sible so that consum ers can 
find out about the competency of advocates. 
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32. The Board considered whether the Scheme was contrary to 
any provision made by virtue of the Act or any other enactment 
(the criteria under 25(3)(c) of Schedule 4, part 3 of the Act). 
Although the Scheme will be compulsory for those wishing to 
undertake criminal advocacy, this accreditation scheme remains 
separate to the overall authoris ation process for being entitled 
to exercise a right of audience. Even without being signed up to 
the Scheme, those authorised to do so under th e Act, will s till 
be able to carry on other forms of advocacy.  

33. The Board also considered  whether the Schem e was 
contrary to any other legislation including that derived from the 
EU. The Board con sidered the Provision  of Services 
Regulations 2009 (“POS Regulatio ns") and, w hile it could be 
argued that accred itation could be perceived as a gateway to 
practising, the Board’s conclusi on was that the Schem e is not 
an “authorisation scheme” falling within the de finition of the 
POS Regulations; it is an acc reditation scheme and does not 
provide for authorisation to pr actise.  Authorisation remain s 
with the approved regulat ors under their respective 
authorisation rules. 

34. In respect of the Schem e being targeted at crim inal 
advocates rather than all advo cates, the risks of poor advocacy 
are better evidenced in  criminal work than els ewhere and th e 
implications from poor advocacy ar e serious in that area.  The 
four levels within th e Scheme allows th e process f or 
accreditation and reaccreditation to  be targeted ; at the h igher 
levels the more exacting standards will need to be demonstrated 
by judicial evaluation com pared to the less in tensive approach 
at Level 1 (mainly qualification as a lawyer with associated on-
going Continuous Professional Development). 

35. The Board considered whethe r there was a significant risk 
of conflict between ad vocacy assessment and the needs  of 
clients and concluded that there was not. Advocates have a duty 
to the Court to act with independenc e in the interests of justice. 
Equally they are aware of their duties to their client under the 
regulations of their respective approved regulators.  There is no 
evidence to suggest that by implem enting the Schem e, 
advocates will start to act without appropriate independence. 

36. The Board also considered whether the S cheme posed a 
challenge to judicial independence and concluded that this w as 
a very low level risk. Our assessment is that there is a low risk 
that judicial independence woul d be challenged by the schem e 
arrangements. The independence of the judiciary is 
underpinned by the principle of separation of powers a nd 
judicial independence is one of the core valu es of our justic e 
system. Judicial independence is also governed by relevant 
legislation (such as the Constitutio nal Reform Act 2005) and 
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will remain subject to that legi slation's provisions. Additio nal 
safeguards in place in clude the Guide to Judicial Conduct 
which was updated in March 2013 and this includes provisions 
relating to judicial independen ce and im partiality. The Board 
also took into consideration that the Schem e introduces 
transparent and consis tent criteria for advocates to be judged 
against and that judg es  will receive training on how to apply 
these criteria. It could be argued that the Scheme will be more 
robust and transparent than what happens under current 
arrangements, where judges m ay provide feedback informally 
on the perf ormance of advocates via the circuits to head s of 
chambers rather than via the approved regulator.  

37. A narrow but im portant concern was raised about how 
judicial evaluation form s are returned to regulato rs. The 
concern was in respect of the proposed arrangement whereby if 
an assessment is requested by an advocate, the judge must 
return it to the advocate  who will pass it to the ir regulator and 
that this risks tension between  the assessing judge and the 
advocate, or the possibility of the ad vocate failing to return an 
adverse assessment to the regulator. The Board is satisfied w ith 
the arrangements for return ing assessment forms and do not 
believe there is a significant risk  of assessm ent forms not 
reaching the regulator or conflict between judge and advocate. 
Nonetheless, the p lans to m onitor compliance provide 
additional reassurance that the regul ators will try to ensure that 
all Scheme provisions will be ad hered to by  the regu lated 
community. 

38. The Board considered whether the application had 
adequately dealt with the im pact of the Sche me on diversity. 
Each applicant conducted an equality im pact assessment (EIA) 
and has committed itself to m onitoring and understand ing the 
impact of the Schem e on their reg ulated communities.  The 
Scheme tries to m itigate the r isk from adverse im pacts for 
lawyers who take a career break.  The Scheme makes provision 
for advocates to apply f or an extension of time to receive full 
accreditation and there is now a section on how approve d 
regulators will deal with individuals returning from maternity 
leave. Following feedback on the fourth consultation on the 
number of t rial opportunities (which would have been a more 
significant issue for those that work part tim e) the applicant’s 
have reduced the minimum number of evaluations required.  

39. The Board requested that th e applicants provide further 
information on fee levels for acc reditation and re-accreditation 
so that it could ascertain if there was consistency in approach. 
The Board is reassured  that each approved regulator adopted a 
costs recovery approach and that f ees will ref lect the cos ts 
associated with the developm ent and operation of the Schem e 
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for their specific regulated community. Each regulator 
has adopted an “online" ap proach to m inimise staff 
involvement and therefore keep costs for advocates at a 
minimum. There was some variation in actual fee level between 
regulators. These variations were  not significant except in the 
case of the BSB’s fees for progression at levels 3 and 4. Each 
regulator will m onitor operational performance and the 
proposed review will gather data on the impact of the Schem e 
fees on the criminal advocacy market.  

40. In considering if the fees might raise costs of practice to the 
extent that they threatened or underm ined competition, the 
Board considered what costs we re associated with crim inal 
advocacy beyond th ose for the Schem e. It id entified 
considerably higher costs associ ated with leg al education a nd 
qualification as a barrister,  solicitor advocate and legal 
executive advocate. It also no ted higher costs were likely in 
meeting Continuing Professiona l Development requirements 
and other training m aterial. Overall, the Board concluded that 
the Scheme adds only a m arginal cost to the practice of a 
criminal advocate.  

Decision 

Scope of decision 

41. The decision relates to the Schem e Handbook and the 
individual sets of regulatory arrangements of the SRA, BSB 
and IPS in respect of the Scheme.  

The Board’s decision 

42. On balance, considering the details in the application and 
other relevant inform ation, the B oard is satisfied there is 
legitimate and sufficient concern ab out the quality of crim inal 
advocacy and that th e Scheme proposed in th e application is 
both proportionate and targeted.  Furthermore the Scheme and 
implementation will now allow the approved regulato r 
applicants to have consistent and reliable data on the quality of 
criminal advocacy.  As the Schem e is implem ented and 
embedded, the planned  review will help to ensure it also 
remains proportionate and targeted. 

43. The Board has considered the application against the 
criteria in paragraph 25(3) of Schedule 4 to the Act, and is 
satisfied that there is no reason to refuse this application; 
accordingly, the Board  grants this application.   The ru les to 
introduce the Scheme are therefore approved.” 

Can quality assurance be left to market forces? 
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52.	 The first question that must be addresse d is whether the long standing view that 
quality assurance can be left to m arket forces remains tenable.  Som e take the view 
that any form of quality assessm ent of a tria l advocate is an excessiv e regulatory 
burden, since the m arket can be relied on to we ed out the incom petent. That is not 
how the present claim  is expresse d (we w ill come later to the argu ment that the 
scheme is insufficiently targeted). In any event it is unsustainable.  In its August 2010 
consultation paper the JAG said:-

“A key elem ent of profession al responsibility is the 
maintenance of appropriate standards. The changing face of the 
legal landscape coupled with competition and comm ercial 
imperatives are putting pressure  on the sustained provision of 
good quality advocacy.  The econo mic climate, both generally 
and in term s of legal aid funds , has created a concern that 
advocates may accept instructions outside their competence. It 
is arguable that the funding m echanisms adopted by the Legal 
Services Commission (LSC) and the rates of pay are failing to 
secure the quality of advocacy  expected an d a schem e of 
regulation of advocacy m ay bridge that m arket gap. The 
judiciary has responded to th ese matters through judicial 
pronouncement on advocacy competence and performance. 

Regulatory intervention into the advocacy market has long been 
argued as u nnecessary as m arket forces shou ld eliminate the 
under-performing advocate. However, whilst market forces can 
generally be relied upon to iden tify the competent advocate, it 
is not necessarily the case that the less com petent will no t be 
instructed. In addition, it is increasingly uncommon for an 
advocate to be observed by the se lecting professional. It has 
become apparent therefore th at natural selection through 
market forces is not th e answer to  assure the  quality of  all 
advocates. The public interest and consumer protection requires 
a more proactive approach to assuring advocacy competence. 

The comments of the judiciary and others, the fallibility of 
relying on market forces and the need for consum er confidence 
all lead to the need f or systematic and con sistent quality 
assurance of advocates.” 

53.	 In reaching their decision in July 2013, the LSB were entitled to accept this argument. 
Indeed, in the three years since the 2010 Consultation Paper was issued the substantial 
reduction in rates of remuneration for advocates  in criminal legal aid cases, with the 
prospect of further red uction, has placed and will place increasing  pressure o n 
standards. When work is scarce and ra tes of pay are declining there m ust, for 
example, be a temptation for an advocate to accept work beyond his or her experience 
or competence.  We recognise that, in the case  of barristers, that is contrary to Rule 
603 of the Code of Conduct for the Bar. For the BSB, Mr Dutton QC emphasised that 
his clients consider it their duty to maintain standards even in  the face of such 
pressures. We agree: indeed, this must be the duty of all the approved regulators.  
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The independence of the advocate 

54.	 It is common ground among all th e parties to this litigation that an advocate owes a 
duty to his client and a duty to the court: the latte r is now  encapsulated in sec tion 
188(2) of the 2007 Act as a duty “to act with independence in the interests of justice”. 
These twin duties app ly to advocates for a ny party in any court or tribunal, but the 
Claimants are all m embers of the Crim inal Bar; and th e focus of the argum ent 
advanced by Ms Dinah Rose Q.C. on thei r behalf was naturally the duties of 
advocates acting for the defence in criminal cases.  

55.	 The importance of the duty to th e client an d the need  for the crim inal defence 
advocate to act fearlessly in the discharge of that duty were expressed in famous terms 
by Thomas Erskine in 1792. Although traditionally cited as the basis of the Bar’s “cab 
rank rule”, what Erskine said is of wider application:- 

“I will forever, at all h azards, assert the dignity, independence 
and integrity of the English Bar, without w hich impartial 
justice, the most valuab le part of the English constitution, can 
have no existence. From the moment that any advocate can be 
permitted to say that h e will or will no t stand between the 
Crown and the subject arraigned in the court where he daily sits 
to practise, from that moment the liberties of England are at an 
end.” 

56.	 Section 1 of the 2007 Act refe rs to independence in three places. By 
section 1(1)(f) the “regulatory objectives” include that of encouraging an independent, 
strong, diverse and effective legal profession.  Section 1( 1)(h) also lists am ong the 
regulatory objectives that of prom oting and m aintaining adherence to the 
“professional principles” listed in section 1(3): these include (a) th at authorised 
persons should act with inde pendence and integrity; and (d) that persons exercising a 
right of audience or right to  conduct litigation in any cour t should comply with their 
duty to the  court to a ct with ind ependence in the in terests of justice.  Ms Ros e 
expressly stated that the duty to the client to act with independence in his interests and 
the duty to the court to act independently  in the in terests of justice ar e not 
incompatible.  W e agree. However, th e 2007 Act does not establish an order of 
priorities between the eight regulatory objectives listed in s 1(1), nor between the five 
professional principles listed in s 1(3).  For the most part they will all be in harmony; 
but where they are not the re gulators have to carry out a balancing exercise between 
them. 

57.	 It is well established that on occasions the need to comply with the twin duties to the 
court and to the client m ay, in Mr Dutt on’s phrase, pull the a dvocate’s loyalty in 
opposite directions. In Hall v Simons [2002] 1 AC 615 Lord Hoffmann said (at 686E):  

“Lawyers conducting litigation owe a divided loyalty. They 
have a duty to their clients, but they may not win by whatever 
means. They also owe a duty to the court and the administration 
of justice. They may not mislead the court or allow the judge to 
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take what they know to be a bad point in their favour. They 
must cite all relev ant law, whether for or again st their case. 
They may not make imputations of dishonesty unless they have 
been given the inform ation to support them. They should not 
waste time on irre levancies even if the client thinks tha t they 
are important.” 

58.	 Ms Rose referred us to two cases w hich, although they are the leading  authorities on 
wasted costs orders, contain useful  analyses of these duties. In Ridehalgh v 
Horsefield [1994] Ch 205, Sir Thom as Bingham MR  (as he then was) said (in the 
context of civil proceedings, but the words ar e applicable to criminal trials with only 
minor changes of terminology):- 

“Legal representatives will of  course, whether barristers or 
solicitors, advise clients of the perceived weakness of their case 
and of the risk of failure. But clients are free to reject ad vice 
and insist that cases be litigated.  It is rarely if ever safe for a 
court to assum e that a hopeless case is being litigated on the 
advice of the lawyer s involved.  They are th ere to present the 
case; it is (as Samuel Johnson unforgettably pointed out) for the 
judge and not the lawyers to judge  it. It is, however, one thing 
for a legal repres entative to pr esent, on instructions, a case 
which he regards as bound to fail; it is quite another to lend his 
assistance to proceedings which are an abuse of the process of 
the court… It is not entirely easy to distinguish by definition 
between the hopeless case and the case which a mounts to an 
abuse of the process, but in practice it is not hard to say which 
is which and if there is doubt th e legal representative is entitled 
to the benefit of it.” 

59.	 In Medcalf v Mardell [2003] 1 AC 120, Lord Hobhouse put the matter as follows:- 

“51 … It is funda mental to a just  and fair judicial system  that 
there be available to a litigan t (criminal or civil), in substantial 
cases, competent and independe nt legal representation. T he 
duty of the advocate is with prop er competence to represent his 
lay client and prom ote and protect fearlessly and by all p roper 
and lawful means his lay client' s best interests. This is a duty 
which the advocate owes to his client but it is also in the public 
interest that the duty should be performed. The judicial system 
exists to administer justice and it is integral to such a system 
that it prov ide within a socie ty a means by which rig hts, 
obligations and liabilities can be recognised and given effect to 
in accordance with the law an d disputes be justly (and 
efficiently) resolved. The role of the independent professional 
advocate is central to  achieving this outcome, particularly 
where the judicial system uses adversarial procedures. 
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52. It follows that the willingn ess of professional advocates to 
represent litigants should not be underm ined either by creating 
conflicts of interest or by expos ing the advocates to pressures 
which will tend to d eter them from representing certain clients 
or from doing so effectively. In  England the pr ofessional rule 
that a barrister must be prepared to repres ent any client within 
his field of practice and com petence and th e principles of 
professional independence underw rite in a m anner too often 
taken for granted this constitutional safeguard. Unpopular and 
seemingly unmeritorious litigants must be capable of being 
represented without the advocate being penalised or harassed 
whether by the Executive, the Judiciary or by anyone else. 
Similarly, situations must be avoided where the advocate' s 
conduct of a case is influenced not  by his duty to his client but 
by concerns about his own self-interest. 

53. … At tim es, the proper discharge by the advocate of his 
duties to his client will be liable  to bring him into conflict with 
the court. This does not alter th e duty of the ad vocate. It may 
require more courage to represen t a client in  the face of a 
hostile court but the advocate m ust still be p repared to act 
fearlessly. It is pa rt of the duty of an advocate, wh ere 
necessary, appropriately to protect his client from the court as 
well as from the opposing party. Similarly, the advocate acting 
in good faith is entitled to protect ion from outside pressures for 
what he does as an advocate. Thus, what the advocate says in 
the course of the legal proceedings is privileged and he cann ot 
be sued for defamation. For similar reasons the others involved 
in the proceedings (eg the judge, the witness) have a sim ilar 
immunity. 

54. The professional advocate is in a privileged position. He is 
granted rights of audience. He en joys certain immunities. In 
return he owes certain duties to the court and is bound by 
certain standards of professiona l conduct in accordance with 
the code of conduct of his profession…… The advocate must 
respect and uphold the authority of the court. He must not be a 
knowing party to an abuse of pro cess or a deceit of the court. 
He must conduct himself with reasonable competence. He must 
take reasonable and practicable s teps to avoid unnecess ary 
expense or waste of the court' s time. The codes of conduct of 
the advocate's profession spell out the detailed provisions to be 
derived from the general princi ples……. All this fits in well 
with an appropriate constitutional structure for a judicial system 
for the administration of justice. 

55. … The advocate' s duty to his own client is subject to his 
duty to the court: the advocate' s proper discharge of his duty to 
his client should not cause him to be accused of being in breach 
of his duty to the court. ( Arthur Hall v Simons  [2000] 3 WLR 
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543) But the situation in which the advocate finds himself may 
not be so clear cut.  Difficult tactical decisions may have to be 
made, maybe in difficult circum stances. Opinions can d iffer, 
particularly in the heated and stressed arena of litigation. ….[It] 
is the du ty of the advocate to present his client' s case ev en 
though he may think that it is hopeless and even though he may 
have advised his client that it is. ( Ridehalgh pp.233-4) So it is 
not enough that the court consider s that the advocate has been 
arguing a hopeless cas e. The litigant is entitled to be heard; to 
penalise the advocate for presenting his client's case to the court 
would be contrary to the const itutional principles to whic h I 
have referred. The position is di fferent if the court concludes 
that there has been im proper time-wasting by the advocate or 
the advocate has knowingly lent him self to an abuse of 
process.” 

60.	 It should be noted that the Council of Bars and Law Societies of Europe (the CCBE), 
stated in 2006 in its Charter of Core Principles of the European Legal P rofession that 
the core principles include “the independe nce of the lawy er and the freedom  of t he 
lawyer to pursue the client’s case” as well as “the lawyer’s professional competence”. 
The Charter goes on to state: 

“The lawyer m ust also rem ain independent of his or her ow n 
client if the lawyer is to  enjoy the trust of third parties, or the 
court indeed. Without this independence from the client there 
can be no guarantee of the lawyer’s work.” 

61.	 In R v Farooqi [2013] EWCA Crim 1649, Lord Judge CJ underlined the principle in 
this way: 

“Something of a  myth about the meaning of the client' s 
"instructions" has developed. As we  have said, the client does 
not conduct the case. The advo cate is not the client' s 
mouthpiece, obliged to  conduct th e case in accordance with 
whatever the client, or when th e advocate is  a barrister,  the 
solicitor "instructs" him. In sh ort, the advocat e is bound to 
advance the defendant' s case on th e basis that what his client 
tells him is the truth, b ut save f or well-established principles, 
like the p ersonal responsibility of the defendant to enter his 
own plea, and to m ake his own decision whether to give 
evidence, and perhaps whether a witness who appears to be 
able to give relevant adm issible evidence favourable to the 
defendant should or should not be called, the advocate, and the 
advocate alone rem ains responsible for the forensic decisions 
and strategy. That is the foundation for the right to appear as an 
advocate, with the privileges a nd responsibilities of advocates 
and as an advocate, burdened with twin responsibilities, both to 
the client and to the court.  
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In the trial process the advocate is subject to s ome elementary 
rules. They apply whether the advocate in question is a barrister 
or solicitor, and to the  extent that the rules of professional 
conduct of either profession are no t consistent, they should be 
made so. In the forensic proc ess the decision and judgment of 
this court bind the professions, a nd if there is a difference, the 
rules must conform with the deci sions of the court. By way of 
emphasis, in the course of any trial, like everyone else, the 
advocate is ultimately bound to abide by the rulings  of the 
court. If a remedy is needed, the rulings are open to criticism  in 
this court, and if th ey are wrong, their im pact on the trial and 
the safety of any conviction can be fully exam ined. Although 
the judge is ultim ately responsible for the conduct of the 
proceedings, the judge personally, and the ad ministration of 
justice as a whole, are advantag ed by the presence, assistance 
and professionalism of high quali ty advocates on both sides. 
Neither the judge nor the administration of justice is 
advantaged if the advocates are pusillanimous. Professional 
integrity, if nothing else, sometimes requires submissions to be 
made to the judge that he is mistaken, or even, as sometimes 
occurs, that he is departing from contemporary standards of 
fairness. When difficult submissions of this kind have to be 
made, the advocate is simultaneously performing his 
responsibilities to his client and to the administration of justice. 
The judge, too, m ust respect th e reality th at a very wide 
discretion is vested in the j udgment of the advocate about how 
best to conduct the trial, rec ognising that different advocates 
will conduct their cases in different ways, and that the advocate 
will be par ty to conf idential instructions from his client f rom 
which the judge m ust be excl uded. In general term s, the 
administration of criminal justice  is bes t served when the 
relationship between the judge and the advocates on all sides is 
marked by mutual resp ect, each of  them fully attuned to their 
respective responsibilities. This indeed is at th e heart of our 
forensic processes.” [emphasis added] 

Hopes and fears 

62.	 An important strand of  Ms Rose’s argum ent was that even if  it is unlike ly that an 
advocate will in fact “pull his p unches” for fear of offending the judge and 
irrespective of that possibility, nevertheless the introduction of QASA creates at least 
the perception of a relationship of dependence between the advocate and the judge 
who is to assess him  for QASA purposes. To il lustrate that perception  and that th e 
possibility of at least subconscious infl uence are significant, Ms Rose relied on two 
cases concerning the independence of the judi ciary, in particular tem porary sheriffs 
appointed by the Lord Advocate to sit in the crim inal courts in Scotland for one year 
at a time.  In Starrs v Ruxton [2000] JC 208, the High Court of Justiciary held that 
such temporary sheriffs were not an “inde pendent and impartial tribunal” within the 
meaning of Article 6(1) of the ECHR.  Lord Cullen, the Lord Justice-Clerk, said:- 
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“There is n o question whatever as  to th e integrity and f air-
mindedness with which the Lord Advocate has acted. 
However, what I have to consider is whether the basis on which 
the temporary sheriff holds office is truly independent, that is 
independent of the executive, whether it presents an appearance 
of such independence, and whethe r and to what extent the lack 
of the for mer gives rise to the appeara nce of lack of 
impartiality.” 

63.	 Lord Reed said:-

“Given that tem porary sheriffs are very often persons hoping 
for graduation to a perm anent appointment, and at the least for 
the renewal of their temporary appointment, the system of short 
renewable appointments creates a situation in which the 
temporary sheriff is liable to have hopes and fears in respect of 
his treatment by the executive when his appointm ent comes up 
for renewal: in short, a relationship of dependency. This is, in 
my opinion, a fact pointing strongly away from “independence” 
within the meaning of article 6. … Even if I were m istaken in 
my conclusion that th e necessary objective guarantees of 
independence were lacking it seem s to me that the need f or the 
temporary Sheriff’s appointment to be renewed annually at the 
discretion of the execu tive, and his lack of  security of tenure 
are in any event factors  which could give rise to a reasonable 
perception of dependence on th e executive.  The neces sary 
appearance of independence is therefore in my opinion absent. 

… I wish to m ake it plain that  I am not suggesting that any 
temporary sheriff has ever allo wed his judicial  conduct to be 
influenced by any consideration of how he m ust best advance 
his prospects of obtaining the re newal of his appointm ent, or 
his promotion to a perm anent appointment.  Nor a m I 
suggesting that any official or  minister has ever sought to 
interfere with the judicial c onduct of a te mporary sheriff or 
would ever be likely to do so. There is, however, no objective 
guarantee that something of that kind could never happen; and 
that is why these appeals must succeed.” 

64.	 These observations were cited with approval by the Privy Council in Millar v Dickson 
[2002] 1 WLR 1615. The ratio of the Comm ittee was that a “reasonable perception of 
[the judge’s] dependence on the ex ecutive” was enough to  vitiate the proceed ings. 
There was no onus on the defendant to s how actual dependence. T he Claimants 
submit that the QASA schem e creates a reas onable perception that the advocate is 
dependent on the favour of the judge. Ms Rose em phasised Lord Reed’s striking 
phrase about a sheriff’s “hopes and fears in respect of his treatment by the executive”.  
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65.	 We begin with “hopes”. Judges have fo r many years been the m ain source of 
references for advancement at the Bar and more recently among solicitor advocates. 
References are given for applicants for appointm ent as Queen’s Counsel; for 
appointment to the “Treasury panels” of advocates acting for Governm ent 
departments in civil cases, or for prosecuting in serious crim inal trials; for conducting 
work on behalf of the Crown Prosecution Se rvice, where a grading sch eme (the CPS 
Advocate Panel scheme) similar in some respects to QASA was introduced in 2011; 
and for part-time and full-time judicial appointments. In relation to the latter, the role 
of senior judges as consultees was e xpressly recognised in section 88 of the 
Constitutional Reform Act 2005 (now repl aced by Regulation 28 of the Judicial 
Appointments Regulations 2013 made pursuant to the Crime and Courts Act 2013).   

66.	 It has not so far been suggested that the cl ients of advocates who have applied or plan 
to apply for any of these appoin tments may be disadvantaged because the advocate is 
likely to “p ull his pun ches” when appearing before a judge who is a potential 
consultee or referee; nor that a clien t could reasonably perceive that this is the case. 
On the contrary: any but the most unreasonable client, if made aware of this aspect of 
the working relationship between the advocate and the judge, would be more likely to 
think that the advocate would m ake a speci al effort to be on top of the case an d 
impress the judge.   

67.	 Ms Rose submitted that the pressures on the advocate being assessed  are so severe 
that the client m ust be told what is going on, and given the opportunity to sack the 
advocate and demand the services of another (potentially with the risk of a consequent 
adjournment, re-listing of  the tria l and considerable public expense). The BSB a nd 
SRA take the view that while the ad vocate may tell the client of the assessment, there 
is no duty to do so. W e agree. In particular  we note that th ere is no suggestion that 
advocates must inform the client in the case of the other judicial assessments we have 
mentioned even where it is very lik ely that they anticipate either that they will la ter 
have to request a reference from  that judge or that the judge m ay be approached as 
part of the process of stat utory consultation (in relation to appointment to judicial 
office). 

68.	 Turning to the advocate’s “fears”, it is beyond argument that, fo r centuries, judges 
have had disciplinary po wers over advocates, and although these powers are now 
largely vested in the f ront-line regulators, judges can and som etimes do m ake 
complaints about the conduct of advocates: Sometimes the complaints are warranted, 
sometimes not.  A good exam ple of the threat of judicial complaint is to be found in 
the approach to poorly prepared applicati ons to prevent remova l or deportation (see 
Regina (Hamid) v Secretary of State for the Home Department [2012] EWHC 3070 
(Admin) and the cases that have followed th at decision). We do not think that fear of 
an unjustified m arking of Not Com petent is different in kind from fear of an 
unjustified complaint.  

69.	 We recognise that judges are not always ri ght and are not invariably fair, whether to 
advocates or anyone else. Ms Rose cited to us a number of reported cases in which 
trial judges have been found by the Cour t of Appeal to have behaved in an 
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unacceptable manner: one quite recent exam ple, by no m eans unique, is R v Sullivan 
and Hare [2004] EWCA Cri m 3324. It is our e xperience that cases of judicial 
misbehaviour are less common now than onc e they were (although we recognise that 
this may be the self-perception of every generation of judges).  

70.	 But it is a big leap from  recognising that judges are occasionally unfair to saying that 
the Scheme is a threat, or could reasonabl y be perceived by the client as being a 
threat, to the independence of  the advocate. Th e matter can be tested by reference to 
the four core Standards in which the advocat e must be as sessed to constitute a valid 
evaluation: (1) “has demonstrated the appropriate level of knowledge, experience and 
skill required for the L evel [applied for]; (2) was properly prep ared; (3) presen ted 
clear and succinct written and/or or al submissions; (4) conducted focussed 
questioning”. As to the f irst of these, we  have already referred to the professional 
obligation of the advocate no t to take on a case beyond hi s competence. As to the 
others, no advocate is fulfilling hi s duty either to the client or to the co urt if he is not 
properly prepared, or presents obscure  and ram bling submissions, or conducts 
unfocussed questioning. If and insofar as a cl ient seeks to persuade the advocate that 
he should attempt by prolonged and irrelevant  questioning of witnesses to divert the 
jury from the real issues in the case, the advocate’s duty is to refuse.  

71.	 Any judge who gave a n advocate an unwarra nted “Not Competent” marking out of 
dislike for the defendant’s case or (for ex ample) out of disapproval of a robust-but -
focussed challenge to the truthfulness of police evidence would be false to his judicial 
oath. The judge could be subject to com plaint. Any advocate who failed to put his 
client’s case properly out of a desire to curry favour with the judge would similarly be 
failing both in his duty to his client and his duty to the cour t, in the words of section 
188(2), to act independently in  the interests of justice. The advocate, too, could be 
subject to complaint. 

72.	 Ms Rose submitted that one of the defects in the Scheme is that the adv ocate may be 
prevented by legal professional privilege fr om putting forward to the regulator points 
which might explain o r mitigate what ha d been perceived by the judge to b e 
incompetent advocacy. The exam ple of mitigating circumstances most commonly 
mentioned in argument was the “late return ” so familiar to members of the Crim inal 
Bar; but there is no reason that the judge  should not be made aware of this, and 
certainly no reason to keep it f rom the regulator. Another oft cited exam ple is a 
change of instructions by the client during the trial. Again, this generally comes to the 
judge’s attention: if the advo cate is asked why he did not put a particular point to a 
prosecution witness who has already given evidence (having regard to the poten tial 
inference of recent invention), he is entitled and perhaps bound to tell the judg e, if 
indeed it is the case, that the failure to  put a particular proposition was not as a 
consequence of recent instructions and, thus, should not be held against the defendant. 
In that case, there is no breach of privilege.       

73.	 In any event, the problem of privilege has long existed, at least in theory, in relation to 
allegations of misconduct or inadequate pr ofessional services, but we were given no 
evidence that it has p roved a problem in practice. If a situation does arise in which 
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there is some privileged infor mation which excuses what m ight be perceived as poor 
performance and which could not be revealed to the trial judge, the advocate would in 
our view be entitled to provide the gist of it to the regulato r, which would in turn b e 
bound not to use the inform ation for a ny purpose other than determ ining the 
application for accred itation; see p er Lord Hoffm ann in R (Morgan Grenfell & Co 
Ltd) v Special Commissioners of Income Tax [2003] 1 AC 563, [32]. 

Did the regulators fail to take the independence of the advocate into account? 

74.	 The Claimants argue that the concerns expressed by a number of judges and som e of 
the representative bodies of barristers and solicitors about the im pact of the Scheme 
on the independence of the advocate were sim ply ignored by JAG and then by the 
LSB. It is  true that the application submitted by JAG to th e LSB did not expr essly 
deal with this issue (though the LSB’s d ecision did: see paragraphs 35-36 of the 
decision, cited above). There had been no less  than four rounds of  consultation with 
the professions; and the independence issu e, although mentioned by some consultees, 
occupied nothing like as prom inent a position at that stag e as it has  in the argum ent 
before us. JAG and its advisory body, all of whose m embers (except the judicial 
members of QAG) were represen tatives of the regulators or the practising profession, 
were well aware of the di ffering schools of thought on the subject: although not, of 
course, decisive, it is not irrelevant that the Bar initially insisted on judicial appraisal.  

75.	 In any event, it was not necess ary to the la wfulness of the application  that it shou ld 
have recited the points in i ssue one by one followed by the an swer to each point: still 
less could their f ailure to m ention independence impugn the lawfulness of the 
decision by the LSB when the la tter document does deal with it. Further, since in our 
view the argument when analysed is not a sound one, we do not accept that even if 
there had been a failure to have regard to it this would have vitiated the Scheme. 

Should the trial judge be the assessor? 

76.	 The JAG concluded, an d the LSB accepted,  that the Scheme required trial judges to 
conduct the evaluations (as, indeed, the Ba r had initially strongl y contended). They 
were plainly entitled to do so: indeed, if we were revisiting that conclusion on the 
merits (which is not our task), we woul d unhesitatingly agree with them. The judge 
sees the whole trial and  sees the papers. To  have an assessor sit through the whole 
trial would be expensiv e, and the assesso r would not have access to th e prosecution 
papers (still less to the a dvocate’s instructions).  If the assessor was a retired judge or 
advocate, their approach to law and  procedure would not necessarily be up to date; a 
lay person would not necessarily have an appropriate understanding of the issues 
advocates face. Further, unless the assesso r was anonymous, the alleged risk of th e 
advocate conditioning his behavio ur to crea te a pleasing  impression (which the 
Claimants advance but we do not accept) would be much the same.   

Should the judge be told about the assessment at the start of the trial? 
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77.	  The Claimants argue that the risk of infringing the advocate’s independence would be 
mitigated if the judge was not told until the end of the case  that he would be ask ed to 
complete a CAEF. The difficulty with this is that, in a long trial or a case with m ore 
than one defendant, the judge might not have a sufficiently detailed recollection of the 
details of the advocate’s perform ance under ea ch of the nine Standards; he or she 
would certainly not be focussing on  the criteria as the case proceeded. The approved 
regulators were entitled to de sign the Scheme, and the LSB to  approve it, in the form 
in which they did. 

The independence of the judiciary 

78.	 The designers of the Schem e visited numerous Crown Courts to obtain the views of 
Resident Judges and other m embers of th e Circuit Bench. Som e expressed concern 
that judges would be over-hes itant about being critical if  the Not Competent marking 
were to be m ade known to the advocate,  since this would af fect the working 
relationship between the Bench and the advocat es. This is not an objection raised to 
the Scheme by the Claimants. Rather Ms Rose points to a somewhat different concern 
mentioned by som e consultees, nam ely the possibility of being sued (or m ade the 
subject of a com plaint to the Office of J udicial Complaints). The possible causes of 
action put forward on behalf of the Claim ants included defamation, negligence (see 
Spring v Guardian Assurance [1995] 2 AC 296), or discrimination under section 29 of 
the Equality Act 2010. 

79.	 Judges, and indeed all other consultees, who give references to the Judicial 
Appointments Commission are protected by the statutory duty of confidentiality laid 
down in section 139 of the Constitutional Re form Act 2005. In respect of all other 
references, and complaints by judges to regulators, the risk has always been there. We 
have not been aware of any case in whic h such a claim  has been  made. The ris k 
appears to us very slight because of the defences available, such as qualified privilege 
in the case of defamation. It cannot be dismissed out of hand; but it is part of a judge’s 
job. As to costs, we can predict with confid ence that if any judge were to be sued in 
respect of his completion of a CAEF, and were left to fund his defence personally, the 
Scheme would come to an abrupt end. The perceived threat to judicial independence 
is so conjectural as not to be real. 

Is there any effective right of appeal? 

80.	 Advocacy in the criminal courts is a “reserved legal activity” under the 2007 Act, and 
it is for the appropriate appr oved regulator (the BSB, SRA or IPS) to decide whether 
or not to authorise an indivi dual to exercise such rights. So it is common ground that 
the decision to grant or refuse full accred itation to any of the Claim ants at Level 2, 3 
or 4 will be one for the BSB, not the judges. 

81.	 The BSB appeals policy docum ent states th at a bar rister may appeal to the BS B 
against “any decision reached by it” to refu se an application for accreditation, re-
accreditation or progression, or to  revoke accreditation at the barrister’s current level, 



 

 

 

 

 

 

 

 

 

 

  

 

 

 
 

  

Judgment Approved by the court for handing down.	 Lumsdon v Legal Services Board 

but paragraph 2 tells the reader that “you may not appeal against the content of an 
individual assessment conducted by a judge  and recorded through a crim inal 
advocacy evaluation form”. Paragraph 5 provides that an appeal may only be brought 
on the g rounds that th e decision reached was unreasonable, or  that there was a 
procedural error in the asse ssment or decision-making process and that the appellant 
suffered disadvantage as a resu lt which was sufficient to have materially affected the 
decision. 

82.	 The appeal is by way of a re-hearin g (paragraph 10); the adjudica tor may admit any 
evidence which he considers fair and relevant to the appeal, whether or not admissible 
in a court of law (paragraph 9); and may dismiss the appeal, allow it in  whole or in 
part, substitute any decision which the BSB could have m ade on the application 
(which includes the appointment of an i ndependent assessor to observe and evaluate 
the advocate), or rem it the case to the BSB for reconsideration. Part 6 of the SRA’s 
Regulations are headed ‘Re- accreditation, special circumstances and appeals’ and 
contain provisions allowing for extensions  of time (Regulation 18 ), alternative 
independent assessment in place of judicial CAEF (Regulation 19 headed ‘Additional 
Measures’) and the ability to appea l the SRA decision but not the assessm ent by an 
independent assessor or a judge (Regulation 20).  

83.	 Ms Rose for the Claimants and Ms Hele n Mountfield Q.C. for the Law Society 
submitted that th e rule preventing an appe al against the content of  an indiv idual 
judge’s assessment renders the righ t of a ppeal futile, and  thus m akes the Schem e 
unfair both at comm on law and under ECHR Article 6, s ince in the absence of two 
favourable assessments no valid application ca n be m ade.  They argue that this is 
clear from the wording of the BSB Rules. Rule 12.4 (dealing with applications for full 
accreditation at Levels 2, 3 or 4) states that “you m ust be assessed in your first 
effective criminal trials at your level and submit the prescribed number of completed 
criminal advocacy evaluations confirming that you are competent in accordance with 
the competence framework detailed in  the QASA Handbook” [emphasis added]. 
Similarly paragraph 4.3 of the QASA Ha ndbook, under the heading of “Com petent 
evaluations”, states that “the advocate m ust submit two evaluati ons with an overall 
mark of “ Competent”; although we not e that paragraph 4.2, headed “Valid 
submission”, provides that “[t]he subm ission must be valid, which m eans judicial 
evaluation in a minimum of two and a m aximum of three of the advocate’s firs t three 
consecutive effective trials following provisional accreditation at level 2 or 3.” 

84.	 We accept that th e appeal provisions woul d be entirely  futile if the two “Not 
Competent” evaluations were conclusive: indeed, the stat utory requirement that th e 
decision must be that of the approved regul ator would be infri nged if it required tw o 
Competent evaluations even to bring the case before the Board, let alone to mount an 
appeal thereafter. Neith er of the approved regulators repr esented before us nor the 
LSB supported this “Catch-22” interpretation of the Scheme.  

85.	 Although BSB Rule 12.4 is not happily worded, we consider that it should be given a 
purposive rather than a literal construction.  A valid submission requires CAEFs for 
the two out of  the advocate ’s first three tria ls to be subm itted to the approve d 
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regulator. If the BSB is satisfied that two of these have been properly completed, give 
no cause for concern and satisfy the re quirements for assessing the advocate as 
Competent, the advocate will be granted full accreditation at the relevant Level. But it 
is open to a barr ister to subm it that, notwithstanding the fa ilure to obtain two 
Competent evaluations, the BSB should neve rtheless grant full accreditation outright 
(though this would no doubt be exceptional), or that, before reaching a decision on the 
application, the BSB should exercise its discretion under  Rule 11 to appoint an 
independent assessor to conduct an assessm ent of the barrister’s com petence to 
conduct criminal advocacy at the appropriate level. 

86.	 If the BSB decides to reject the application for full accreditation the advocate then has 
the right of appeal. W e regard the wide powers given to the adjudicator as a real 
safeguard against the possibility of an in justice being done to the advocate by one or 
two maverick judges. For example, if the BSB has accepted the adverse evaluations at 
face value and declined to appoin t an independent assessor, it would b e open to the 
adjudicator in an appropriate case to remit the decision to the BSB on terms that they 
should appoint an independent assessor to review the advocate’s competence and then 
reconsider the application in the light of the assessor’s report.   We are satisfied that 
the scheme has adequate appeal rights, and that these meet Article 6 of the European 
Convention of Human Rights, if (as to which we reach no concluded view) that article 
is engaged. 

Excess of powers by the LSB 

87.	 The Grounds of Claim and the skeleton argument for the Claimants complain that the 
LSB exceeded its statutory powers by being involved too closely in the design of th e 
Scheme which it then appr oved; and that at one point  the JAG took the “unorthodox 
and extra-statutory step” of submitting the proposed scheme to the LSB f or approval 
in principle. Ms Rose did not place this at the forefront of her arguments. In our 
judgment, she was correct not to do so because it has no merit. 

88.	 At least in the context of  the regulati on of the professions, where body A needs 
approval for a change in its rules f rom body B there is no reason why discussions 
between the two should not take place with a view to producing an agreed draft before 
the formal resolution is passed by A and sent to B for approval. In the present context 
there was the added reason that the LSB’s powers and duties as oversight regulator 
applied to each of the approved regulator s, and it was plainly desirable that any 
scheme should apply consistently to all a dvocates practising in the criminal courts, 
whether barristers, solicitors or legal executives. 

89.	 It is wor th adding tha t the regu lators challenged the LSB as to the extent of  its 
intervention, whereupon the LSB referred to its duties under sections 3 and 4 of the 
Act and its responsibilities under sections 31-41 and 162 of the Act.  In our judgment, 
it was entirely appropriate (and a le gitimate interpretation of its statutory remit) that 
the LSB should take steps to ensure that th e regulators (in the form  of the BSB, the 
SRA and IPS) were aware of  its in terpretation of the way in which th e regulatory 
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objectives set out in s.1 of the Act s hould operate (which included the encouragement 
of an independent, strong, diverse and effective legal profession while promoting and 
maintaining adherence to the professional prin ciples); after all, an application can be 
refused if the LSB is satisf ied that it is prejudicial to those objectives.  Further, s.4 of 
the Act required the LSB (by using the word ‘must’) to as sist in the development of 
standards in relation to the re gulation by the regulators of persons authorised to carry 
on legal activities. 

The standard of review 

90.	 Although the subject of subm ission, in our judgm ent it is  beyond argument that the 
standard of review in this case is  to be found in the norm al application of the 
Wednesbury principles. Thus, we are confined to such m atters as legality, rationality 
and whether the LSB and BSB took all rele vant considerations into account.  In 
applying that standard in this case, however, the reality is that the intensity of review 
is higher than in other cases. Not only does the subject matter fall within an area in 
which we as judges have an expertise but the claim also raises issues important to the 
administration of justice. But that height ened scrutiny derives not from  the law but 
from the nature of the claim. It is a burden these regulators must bear. 

91.	 The Claimants submitted that the s tandard of review was not Wednesbury but the 
more demanding one of proportionality. Thus, th ey contended that we had to conduct 
an exacting analys is of the factual case advanced in de fence of QASA, in order to 
determine whether its ob jective is sufficiently important to justify the limitation of a 
fundamental right, whether it is rationally connected to the object ive, whether a less 
intrusive measure could have been used, and whether, having regard to such m atters 
and to the s everity of the consequences, a fair b alance has been struck between the 
rights at issue and the public interest. The claimants derived the proportionality 
standard from the statute itself and from European and human rights law.  W e deal 
with the issue of proportionality below; su ffice it to say, at this stage, that we 
conclude that both the Wednesbury and proportionality standards are met. 

92.	 Ms Rose submitted that the sp ecial character of the Lega l Services Act 2007, in its 
concern with matters of constitutional sign ificance and the administration of justice, 
meant a hi gher standard of review was de manded than ordinary Wednesbury 
unreasonableness. By contrast with other regulatory legislation, she submitted that the 
Act requires both the LSB and the BSB, so far as is reasonably practicable, to act in a 
way which is com patible with the r egulatory objectives, and which they consider is 
the most appropriate for the purpose of meeting those objectives.  Under the Act 
regard must also be had to the principles under which regu latory activities should be 
transparent, accountable, proportionate, consistent and targeted only at cases in which 
action is needed: s ections 3 and 2 8 of the A ct.  Moreover, the LSB m ust act in 
accordance with its section 3 duties when pe rforming its functions under Schedule 4, 
and under paragraph 25(3)(a) of Part 3 of  that Schedule the grounds on which it m ay 
refuse an a pplication by the BSB, the SRA and IPSA in relation to regulatory 
arrangements include that granting it would be prejudicial to the regulatory objectives 
and contrary to any legislat ive provision and the public interest. Read together, in Ms 
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Rose’s submission, these statutory provisi ons require the LSB and the BSB to act 
proportionately. 

93.	 There is no doubt that proporti onality is a standa rd incorporated in  the statute. But 
under section 3 and paragraph 25(3) of Schedule 4, it is the LSB which m ust have 
regard to proportionality and to the need to ensure that regulatory activities should be 
targeted only at cases in which action is  needed. Under the le gislation the LSB’ s 
judgment about proportionality follows the judgment of proportionality m ade by the 
regulator which makes the app lication to it,  pursuant to its own obligations under 
section 28(3)(a). There is nothing in th e legislation which gives any warrant for 
thinking that it is the court’s task to decide for itself whether a scheme such as QASA 
is a proportionate scheme. The statutory language is against that: the duties to ensure 
proportionality are very clearly directly pla ced on the regulators.  We deal with the 
European dimensions of this case below but , as a m atter purely of dom estic law, we 
cannot see how any other approach can be implied into what Parliam ent has said, 
however significant the issues at stake in the claim. 

EU law: the Provision of Services Regulations and the Services Directive 

94.	 Next, the Claimants submit that proportionality is demanded because the scheme is an 
authorisation scheme under the Provision of Services Regulations 2009, SI 2009 No 
2999 (“POS Regulations”). These im plement in the United Kingdom Directive 
2006/123/EC of the European Parliam ent and of the Council on services in the 
internal market (“the Servi ces Directive”).  Thus the test of proportionality is 
introduced for authorisation schemes as a m atter of European law.  Giving effect to 
Article 9 o f the Services Dire ctive, regulation 14(2)(c) of the POS Regulation s 
provides that a com petent authority cannot make access to, or the exercise of, a 
service activity subject to an authorisation schem e unless, under regulation 14(3)(b), 
its need is justif ied by an overr iding reason relating to the  public in terest; and th e 
objective pursued cannot be attained by m eans of a less restrictive m easure, in 
particular because inspection after commencement of the service activity would take 
place too late to be genuinely  effective: regulation 14 (3)(c).  A m easure of 
proportionality is also contained in regula tion 15(2)(b)(c), reflecting Article 10 of t he 
Services Directive.   

95.	 A separate, but closely related issue, arises in this context.  In its Decision the  LSB 
expressly stated tha t the QASA scheme did not f all within the POS Regulation s: it 
was an accreditation, not an auth orisation, scheme and authorisation to practise 
remained with the approved regulators. On the Claim ants’ case (Ground 3) the LSB 
committed an error of law in coming to that conclusion.  

96.	 The first issue to be con sidered is whether the claimants fall within the scope of the 
POS Regulations: to put it another way, do the POS Regulations apply to a ‘purely 
internal situation’?  For the BSB, Mr Du tton submitted that, properly interpreted, the 
POS Regulations and the Services Directive apply only to those pr oviders of services 
who exercise their EU law rights under Articles 49 and 56 of the Treaty on the 
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Functioning of the European Union (“TFEU”) and are ther efore not engaged in this 
claim.  None of the Claim ants are nation als of another Mem ber State wish ing to 
provide criminal advocacy in England and Wales in the exercise of their EU law 
rights of freedom of establishment or the provi sion of services. To meet this point, 
we were provided with a late witness statement by Iain Morley QC, a  dual 
English/Irish qualified barrist er, who has practised la rgely in the  international 
criminal tribunals in The Hague in recent tim es. Mr Morley asserts that he would not 
have been able to obtain accreditation, had the scheme been in operation, because of 
the nature of his practice. 

97.	 Since the P OS Regulations m ust be interpreted so as to giv e effect to the Services 
Directive, Mr Dutton’s written su bmissions took us to a num ber of its prov isions. 
That included its recitals, since in E U instruments the recitals play an important role 
in interpretation. Thus Recital 5 provides: 

“It is therefore necess ary to rem ove barriers to the freedom  of 
establishment for providers in Member States  and barriers to the free 
movement of services as between Mem ber States and to guarantee 
recipients and providers the legal certainty necessary for the exercise 
in practice of those two fundamental freedoms of the Treaty. Since the 
barriers in the internal market for services affect operators who wish to 
become established in other Member States  as well as  those who 
provide a service in another Mem ber State without being established 
there, it is  necessary to enab le providers to deve lop their service 
activities within the internal market either by becoming established in a 
Member State or by m aking use of th e free movem ent of services.” 
(emphasis added) 

98.	 Recital 18 provides that the Services Directive’s aim is “creating a legal framework to 
ensure the freedom of establishment and the free m ovement of services between 
Member States”.  Chapter III of the Serv ices Directive is entitled  “Freedom of 
establishment for providers”, and the concept of “provider” in Recital 5 “should cover 
any natural person who is a national of a Member State or any legal person engaged in 
a service activity in a Member State, in exercise either of the freedom of establishment 
or of the free movement of services” (Recital 36) (em phasis added). All of this 
demonstrated, in Mr Dutton’s submission,  that the Services Directive does not aim to 
regulate the freedom of establishment or provision of servic es within the territory of 
one Member State, what he described as ‘purely internal situations’:   

99.	 As to the POS Regulations, Mr Dutton’s written submissions pointed to regulation 13, 
which deals with the applic ation of Part 3 relating to authorisation schemes. 
Regulation 13 provides: 

“(1) The provisions of this Part ha ve effect in relation to the provision 
of a service in the United Kingdom, except as specified in paragraph 
(2). 
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(2) The provisions of this Part do not have effect for the purposes of, or 
in connection with, the exercise of the freedom of the provider of a 
service who is es tablished in another EEA state to provid e the service 
in the United Kingdom from that state (see Part 4).” 

100.	 Accordingly, Mr Dutton argued that Part 3 of the POS Regulations explicitly does not 
apply to advocates established in anot her Member State who wish to conduct 
occasional criminal trials here: see Regula tion 13(2).  He contended that Regulation 
13(1) must be interpreted in the light of th e Services Directive, which it give s effect 
to, and so Part III of the Services Directiv e applies only to the cross-border situations, 
namely where a provid er wishes to becom e established in another Mem ber State. 
Accordingly, Regulation 13(1) m ust be read  as applying the provisions of Part 3 of 
the POS Regulations to the provision of services in the UK by a provider engaged in a 
service activity in exercise of the freedom of establishment. Thus Part 3  of the POS 
Regulations does not extend to the provision of services here by advocates who are 
not exercising their EU rights. 

101.	 In our judgm ent Regulation 13(1) provides the com plete answer to Mr Dutton’s 
submission.  Under it, Part 3 of the POS Re gulations regarding authorisation schemes 
applies to “the provision of  a serv ice in the United Ki ngdom”. In other words, 
whether or not Mr Dutton is ri ght in his subm issions as to the am bit of the Services 
Directive, the United Kingdom legislator has chosen to apply the POS Regulations to 
internal UK situations.  Regulation 13(1)  cannot be read down in the way he 
suggested. That this was the intention is made clear in the Explanatory Memorandum 
to the Regulations, para 3.5.  Applying EU in struments in this way is possible under 
the regulation-making power in section 2(2) of the European  Communities Act 1972, 
which empowers the making of regulations not only to im plement an EU obligatio n 
but for the purpose of “dealing with m atters arising out of or related to any such 
obligation or rights”: see Oakley Inc v Animal Ltd [2006] Ch 337, [20]-[33].   

102.	 Since the P OS Regulations apply to intern al situations, the second issue we m ust 
consider is whether the QASA schem e is caught as an authorisation schem e as 
defined.  Mr Nigel Giffin Q.C. for the LSB c ontended that it is no t. Regulation 4 of 
the POS Regulations defines authorisati on scheme as “any arrangem ent which in 
effect requires the provider or  recipient of a serv ice to obtain the authorization of, or 
to notify, a com petent authority in order to have access to, or to  exercise, a service 
activity”. The comparable definition in the Services Directive is in Article 4(6). There 
an authorisation scheme is def ined as “any procedure under which a provider or 
recipient is in effect required  to take steps in order to obtain from  a com petent 
authority a for mal decision, or an im plied decision, conc erning access to a service 
activity or the exercise thereof.” 

103.	 For the Claimants, Mr Tom de la Mare Q.C. submitted that advocates are obvious ly 
service providers within these definitions and the scheme is caught by the wide 
definition of authorisation schem e in Regul ation 4 because, even if it is not an 
authorisation scheme per se, it is an arrangem ent which in effect requires 
authorisation. The still wider term s of the def inition of an authoris ation scheme in 
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Article 4(6) of the Serv ices Directive put the matter beyond argument. That makes 
clear that the types of arrangem ent or procedures caught are those governing both 
access to a service activity (e .g. prior approval) and the continued ex ercise of th at 
activity (monitoring). Mr de la Mare m ade reference to Artic les of the Serv ices 
Directive such as 6(1) and 14(7), which dr aw the access/exercise distinction, to the 
wide definition of (prohibite d) “requirements” in Articl e 4(7) and  to the n eed in 
Article 10(6) for reasons and appeal rights in relation to authorization to cover both its 
refusal and withdrawal. He added  that Eu ropean Union law concern s itself with 
substance not form , and thus a focus on initial access only would r ob the POS 
Regulations of much practical utility and allow their easy circumvention. There was a 
need for a purposive interpretation of the POS Regulations in the light of the Services 
Directive and the jurisprudence.  

104.	 We accept these latter subm issions about the need to focus on substance and purpo se 
as basic to the interp retative exercise as regards an EU derived law such as the POS 
Regulations. We also acknowledge the diffi culties in interpreting the Services 
Directive, explained by its well known history, and perceptively analysed in Professor 
Catherine Barnard’s article at (2008) 45 CMLR 323, to which Mr de la Mare directed 
our attention. But we cannot accept Mr de  la Mare’s contention that the QASA 
scheme is an authorisation schem e caught by the Services Di rective and the POS 
Regulations. In considering the m eaning of an authorisation schem e Professor 
Barnard refers readers  to Recital 39 of the Directive and to the European 
Commission’s Handbook on the Implementation of the Services Directive 2007 (even 
though there must be doubts as to the status of the latter before a court). Recital 39 
reads as follows: 

“The concept of ‘authorisation sche me’ should cover, inter alia, the 
administrative procedures for granting authorisations,  licences, 
approvals or concessions, and also the obligation, in order to be able to 
exercise the activity, to be registered as a member of the profession or 
entered in a register, roll or database , to be of ficially appointed to a 
body or to obtain a card attesting to  membership of a particular 
profession.” 

105.	 Regarding the identification and evaluation of authorization schem es, the Handbook 
explains: 

“When Member States review their legislation to identify their existing 
authorisation schemes, the key el ement to look for is whether the 
legislation in question requires a de cision from a competent authority, 
be it explic it or im plicit, before the servic e provider c an lawfully 
exercise the activity. The notion of  authorisation scheme includes, for 
example, procedures by which a se rvice provider needs to m ake a 
declaration to a competent authority and can only exercise the activity 
upon expiry of a certain tim e period if the competent authority has not 
reacted. It also in cludes cases in which declarations have to be m ade 
by the service provider, which then have to be acknowledged by the 
competent authority, insofar as this  acknowledgement is necessary in 
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order to co mmence the activity in  question o r for the la tter to be 
lawful.” 

106.	 These passages confirm , to our m ind, that the concept of an au thorisation scheme 
concerns the requirements for som eone to op erate as a m ember of a particular 
profession and not all the rules and standard s that person must m eet in its  practice. 
The “inter alia” in the Recital does not detract from that. This reading is confirmed by 
the overall purpose of the Directive, set out in the early recitals, which is the creation 
of a competitive internal market for services within the EU, the removal of barriers to 
freedom of estab lishment in Member Stat es, and the f ree movement of services 
between them. That is  a completely different level of regulation to that im posed by 
QASA, with its certification scheme for competence.  

107.	 This reading is also c onfirmed by the s ubstantive provisions of the Directive in 
section 1 of Chapter III,  relating to authorisation schemes. (We note that, apa rt from 
Article 10(6), the articles Mr de la  Mare cited do not f all within this section of  the 
Directive.) Thus Article 10(4) describes the effect of an authorisation as enabling the 
provider to have access to th e service activity, or to exercise that activity, “including 
by means of setting up agencies, subsidiaries , branches or offices....” Article 10(6) on 
reasons and appeals for both refusals and wit hdrawals of authorisations must be read 
in that context: withd rawal covers the com plete shutting down of an ac tivity. Thus 
also Article 11, which provides that authoris ations must normally be for an unlimited 
period. There is  also the term  “service activity” employed in th e definition of 
authorisation scheme. That language is not re dolent of the provision of a service on a 
particular occasion.  These articles point towards the con cept of an authorisation 
scheme being limited to the basic rules abou t who can enter and ca rry on a particular 
service activity and not extending to rules which ensure competence once the provider 
is engaged in the activity. The terms of th e POS Regulations cast the concept of an 
authorisation scheme in exactly the same light. 

108.	 Even if QASA is an authorisation schem e, a third issue is whether it f alls within the 
scope of the Services Directive or the POS Regulations. This is because of Regulation 
14(3) of the Regulations, which gives effect to  Article 9(3) of the Services Directive. 
Regulation 14(3)(a) provides that regulations  14 to 20 (which includes section 1, 
Chapter III on authorisations) do not apply to authorisation schemes to the extent that 
they are governed, directly  or indirectly, by provisi ons implementing a previous 
Community obligation. Article 9(3) of the Services Directiv e reads that Articles 9-13 
shall not apply “to those aspects of authorisation schemes which are governed directly 
or indirectly by other Comm unity instruments.” There is another, previous, 
authorisation scheme, contained in Di rective 2005/36/EC (“th e Qualifications 
Directive”), implemented in the Unite d Kingdom by the European  Communities 
(Recognition of Professional Qualifications) Regulations 2007, SI 2007 No 2781. 

109.	 In Mr Giffin’s submission the Qualifications Directive draws the distinction between, 
on the one hand, qualification requirem ents which are to be subject to the rules of 
mutual recognition laid down and, on the other hand, specific rules for the practice of 
the profession in th e Member State conc erned and jus tified in the public interest. 
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Under the Qualifications Directive a Mem ber State is not prevented from  imposing 
rules for a profession concerning competence and the level of practice. Mr de la Mare 
accepted that the Qualifications Directive may come into play but  only if there is a 
conflict between the Directives. He refers to Article 3 of the Services Directive, which 
stipulates that provisions of other E U acts governing specific aspects of access to o r 
exercise of a service activity (expressly including the Qualifications Directive) prevail 
where they conflict with the provisions of th e Services Directive. In this ca se, he 
submitted, there is no conflict between the Qualifications and Services Directives. 

110.	 Resolving the issue is not easy, and one is reminded of Professor Barnard’s point that 
the considerable number of contradictions in the drafting of the Services Directive can 
be attributed to its origins. Havin g said that,  however, we see m erit in the v iew 
advanced by Mr Gif fin. Article 3 r efers to the Qualifications Directive only taking 
precedence when there is a confli ct with the S ervices Directive, but that is a g eneral 
article to address the relationship of the w hole directive with other EU  instruments. 
When one turns to the provisions specifically for authorisation schem es, Article 9(3) 
(and Regulation 14 (3)(a)), there is no requirem ent for a conflict: existing 
authorisation schemes prevail. Thus it seems to us that Section 1 of Chapter III of th e 
Services Directive on authoris ation schemes have no application to professions in 
which authorisation to practise is governed by the Qualifications Directive. 

111.	 Even if the POS Regulations do not apply, the Claimants’ case is th at Article 4 9 
(freedom of establishm ent) and Article 56  (freedom to provide services) TFEU do, 
and proportionality analysis is applicable  under the jurisprudence of the Court of 
Justice: e.g., Case C-55/94 Gebhard [1995] ECR I-4165 at [34]-[37]. The QASA 
scheme breaches those articles  in interfering with the free movement rights of 
criminal advocates within the European  Union. The problem facing dual-qualified 
lawyers, who practise here only part of the time, is underlined. They cite in support 
the witness statement of Iain Morley Q.C.  

112.	 We have held that the POS Regulations apply to internal situations as well as to those 
with a cross-border element. It would seem that this specific measure, based as it is on 
the Services Directive, should displace th e general EU law  principles covering  the 
same ground. In any event, the Director  of the BSB, Dr Vanessa Davies, has 
explained in a witness statem ent how cross-border criminal advocates, including Mr 
Morley, can dem onstrate competence and ho w, if there is an issue about the 
opportunity for the advocate to demonstrat e competence in the requisite num ber of 
trials, that could be addre ssed by allowing m ore time or the use of other m eans of 
assessment. We note that the court in Gebhard was concerned with a situation where 
the Italian m easures were “liable to hinde r or m ake less attract ive the exercise o f 
fundamental freedoms guaranteed by the Treaty”. That is not the QASA scheme. 

Article 1, Protocol 1 ECHR 



 

 

 

 

 

 

 

  

  

 
 

 
 

 
 

 

Judgment Approved by the court for handing down.	 Lumsdon v Legal Services Board 

113.	 Ms Mountfield argues that there is a third basis for requiring  the Court to analyse the 
issue from the perspective of its proportiona lity. This is through Article 1, Protocol 1 
(“A1P1”) of the European Convention on Human Rights.  It reads as follows: 

“Every natural or legal person is en titled to the peaceful enjoyment of 
his possessions.  No one shall be depr ived of his possessions except in 
the public interest and subject to  the conditions provided f or by law 
and by the general principles of international law. 

The preceding provisions shall not,  however, in any way im pair the 
right of a State to enforce such la ws as it deems necessary to contro l 
the use of property in accordance with the general interest or to secure 
the payment of taxes or other contributions or penalties.” 

114.	 The Law Society  accepts that it is not a “victim” under section 7 (7) of the Human 
Rights Act 1998.  However, the Claim ants adopted the Law Society’s argum ents on 
A1P1.  Thus we are saved the task of deci ding on the correctness and applicability of 
the obiter remarks of Foskett J in Children’s Rights Alliance v Secretary of State for 
Justice [2012] EWHC 8 (Adm in), [213] where, despite the express words of section 
7(1)(b) (a person must be a victim  to rely on Convention rights in any proceedings), 
the judge said that an interested part y may advance Convention argum ents endorsed 
by the claimants when there are victims before the Court.   

115.	 In summary, Ms Mountfield contended that an advocate has an asse t in the form of a 
possession in an established practice and client ele.  Thus the article is en gaged. The 
QASA scheme constitutes in terference with that possession.  To be ju stified under 
A1P1 the scheme must be proportionate and it must also be procedurally fair. In the 
Law Society’s submission, it is neither.     

116.	 To make good the submission that advocates have a possession in  their practice and 
clientele we were taken to three Strasbourg cases. Van Marle v Netherlands (1986) 8 
EHRR 438 was a challenge to legis lation regulating the use of  the title “accountan t” 
to those who had reached certain standards of professional competence, verified by a 
supervising machinery.  The applicants  were refused registration under certain 
transitional provisions because they did not reach those standards.  The court held that 
the right they relied on m ight be likened to the right of property in A1P1: by dint of 
their own work they ha d built up a  clientele: [41].  The ref usal to reg ister them as 
certified accountants “radically affected” the conditions of their professional practice, 
the scope of their activities was reduced, their income fell as did the v alue of their 
clientele and business.  There was an interference with their right: [42].  However, the 
legislation was justified as providing the public with a guarantee of the competence of 
accountants and so there was no violation of A1P1: [43]-[44].  

117.	 In Olbertz v Germany [1999] ECHR 37592/97 the applicant’s appointm ent as a  tax 
consultant was revoked under the Tax Consu ltants Act 1992. The court stated that 
there was an interference with his right to peaceful enjoyment of his possessions since 
he had to close down his tax consultancy and that ind isputably led to a loss of 
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goodwill and incom e.  However, the appl icant had not passed the necessary 
examinations and had not acquired the requi site experience. The court had little 
hesitation in finding that the application was inadmissible as manifestly ill-founded. 

118.	 Wendenburg v Germany, application 71630/01, 2003, was another decision when the 
court held that the application was inad missible as m anifestly ill-founded. The 
applicants were advocates, enjoying under the relevant Germ an statute exclusive 
rights of audience in G erman courts of appeal. Conversely, they could not appear in 
the lower courts and advocates with exclusive rights of audience in the lower courts 
could not appear in the courts  of appeal.  The applicants complained that A1P1 was 
engaged when the Ger man Federal Constitu tional Court decla red the statute to be 
unconstitutional.  The advocates contended that they were deprived of their means of 
existence as a result of the judgm ent.  Consistently with its case law the Strasbourg 
court held that, while the loss of  future income did not f all within A1P1, that article 
did extend to their law practices an d clientele, since these were entities of a certai n 
worth, in many respec ts like a pr ivate right, even if they were attribu table to the 
protection of the law.  The applicants had not subm itted evidence of  the impact but 
assuming that there was an interference the court held that the decision of the Federal 
Constitutional Court was justified and proportionate.  

119.	 In our view  none of these decisions s upport the contention that the QASA sche me 
constitutes an inte rference with th e Claimants’ property rights. In Van Marle and 
Olbertz the applicants lost th eir right respectively to practise as accou ntants and tax 
consultants.  As we have explained, that is  not the effect of the QASA scheme in this 
case in requiring criminal advocates to seek accreditation. Wendenburg is closer to the 
present case, but there the advocates had monopoly rights in certain courts, so that the 
decision of the Federal Constitutional Court could have had a considerable impact on 
their practices. 

120.	 In any event, we are bound by the Court of Appeal’s decision in R (Malik) v Waltham 
Forest NHS Primary Care Trust [2007] EWCA Civ 265, and that gives no support for 
the submission that the claim ants have a possession f alling within A1P1. Dr Malik 
was a medical practitioner who was suspended from the performers’ list entitling him 
to practise within th e NHS. The Court of Appeal invok ed the distinction between on 
the one hand a client base and goodwill, which can be a pos session, and on the other 
hand an expectation of  future incom e or pr ofits, which is not. In  the course of the 
judgments there is ref erence to Van Marle, Wendenburg and other Strasbourg 
jurisprudence. 

121.	 The Court of Appeal gave support to the concept of a possession in A1P1 as a 
marketable asset having a monetary value, derived from the decision of R (Nicholds) v 
Security Industry Authority [2006] EWHC 1792; [2007] 1 WLR 2067, [71]-[73]. I n 
that case Kenneth Parker J (as he now is) referred specifically to barristers who, since 
they cannot capitalise future incom e flows of their practice, cannot be said to fall 
within A1P1. In Malik there was a statu tory prohibition on selling the goodwill in a 
doctor's practice. Thus it had no econom ic value. The court concluded that the 
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personal right of the doctor to practise th rough inclusion on the perform ers' list was 
not a possession: [29], [40], [65], [73], [86]. 

122.	 The Court of Appeal decision in Malik, and the analysis in R (Nicholds) v Security 
Industry Authority, obtained the support of Lord Bingham in R (Countryside Alliance) 
v Attorney General [2007] UKHL 52; [2008] 1 AC 719, [21]. 

123.	 Ms Mountfield sought to blunt the impact of Malik in the Court of Appeal by pointing 
to how the Strasbourg court handled the case when it s ubsequently went there: Malik 
v United Kingdom [2012] ECHR 23780/08. Malik in the Court of Appeal m ust be 
confined, she submitted, to cases where the re was statutory intervention, as with the 
legal restriction in that case on the sale of a GP’s practice.  

124.	 In Malik, the Strasbourg court revi ewed its own jurisprudence, the judgm ents of the 
Court of Appeal and what Lord Bingham  had said in Countryside Alliance. The court 
said that in cases involving professional practices it had taken the view that 
restrictions on an applicants ’ rights to practise their pr ofession was an interference 
where the restriction had significantly aff ected the conditions of their professional 
activities and reduced their scope and where, as a c onsequence of the restriction, an 
applicant's income and the value of his clientele and business had fallen (citing Van 
Marle): [90]. The court recalled that goodwill may be an element in the valuation of a 
professional practice but that income, on the other hand, is only a “possession” once it 
has been earned, or an enforceable claim to it exists: [93]. The court then said: 

“[96] In view of its review of the case-law, the Court does not consider 
that the ap plicant's inclusion in the Perf ormers List in England 
constituted a ‘possession’ for the purposes of art 1 of Protocol No. 1. 
In order for that Article to apply, it  must be established that there was 
an underlying professional practice of a certain worth that had, in many 
respects, the nature of a private right and thus constituted an asset and 
therefore a ‘possession’ within the meaning of the firs t sentence of art 
1...” 

125.	 Having decided that whether there was a possession was inevitably linked to whether 
there was an interferen ce, the case was admissible (as not being m anifestly ill-
founded) and the court turned to the merits. It reiterated its jurisprudence that, in cases 
involving professional practices, restrictions  on an applicant’s ri ght to practise the 
profession concerned were view ed as an interference where the res triction 
significantly affected the conditions of professional activities and reduced their scope 
and where, as a consequence of the restriction, the applicant’s income and the value of 
his clientele and business fell: [105]. It accepted that a reduction in patient num bers 
could have an impact on the value of the goodwill in a medical practice, but observed 
that the is sue did not arise giv en that Dr Malik was pre vented from selling the 
goodwill in his practice and that any decrease in its marketable value was therefore of 
no consequence to him : [109]. The court de cided that since Dr Malik had failed to 
show evidence that he had been affected by his suspension from the Performers’ List, 
there had been no interference with his right to peaceful enjoyment of his possessions. 
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It was not necessary to determ ine whether Dr Malik had a possession within the 
meaning of A1P1: [110].  

126.	 In our view, given that the Strasbourg court in Malik was simply restating its previous 
jurisprudence, and given the inconclusive nature of the analysis and outcom e, we 
cannot accept Ms Mountfield’s subm ission that it somehow undermines the Court of 
Appeal’s decision in that case, even were we not bound to apply the latter. 

127.	 Applying Malik in the Court of Appeal, we ca nnot conceive how the decision to 
establish the scheme engages A1P1. So, t oo, we cannot see how the requirem ent of 
the QASA scheme that criminal advocates obtain accreditation can be s aid to be an 
interference with possessions under A1P 1. Criminal advocates do not have an 
established practice and  clientele comparable to a GP’s patient list. They m ay have 
defendants who regularly use their services ; they m ay be regularly briefed by the 
CPS; or they may have employment with a law firm. In none of these cases does the 
advocate have a client base and goodwill in  the sense used in Malik, let alone 
something which is marketable. R ather the crim inal advocate has som ething much 
more in the nature of an expectation of future income, which under Malik does not fall 
within the A1P1. There may be an underlying professional practice of a certain worth 
(which is the term  used at [96] in the Strasbourg judgm ent) but it is not, as that 
passage continues, in  the nature of a pr ivate right, a p rivate right being something 
which is enforceable. T he strongest case would seem to be the advocate em ployee, 
but it is the firm , not the advocate, whic h has any m arketable goodwill. None of the 
Claimants fall into that category.   

128.	 Even if we are wrong and the practices of criminal advocates are a possession within 
A1P1, we are entirely unpersuaded that a refu sal of accreditation at a particu lar level 
would amount to an in terference with the peaceful enjoyment of that possession. In 
Malik the Strasbourg court said that eviden ce of interference, and a significant 
interference with professional activities, were both required. That reflects the court’s 
earlier jurisprudence. The requirements of evidence and significant interference have 
also featured in domestic case law: R (on the application of New London College) v 
Secretary of State for the Home Department [2012] EWCA Civ 51, [96]: Phillips v 
Director of Public Prosecutions [2002] EWHC 2093 (Admin); [2003] RTR 8, [17]. 

129.	 There is no  evidence b efore us, as  far as these Claimants are concerned, of any 
adverse impact of the introduction or operation of the schem e. Indeed, it is difficult to 
see how, until the s cheme is up and running and these Claimants have been refused 
the accreditation for which they applied, there could be any  evidence of interference 
before a court. Quite apart from the issue of evidence we fail to s ee how the QASA 
scheme could result in a signif icant interference with a crim inal advocate’s 
possessions. The criminal advocate who fails to obtain the requisite accreditation at a 
particular level will still be able to act for clients. There may be particular things he or 
she cannot do for them through the failure to obtain accreditation at the next level, but 
that will only result in a  loss of  income, which is not in the nature of a possession 
under A1P1. For the sam e reason it can hardly be said th at if an em ployed advocate 
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does not ob tain accreditation, the g oodwill and client base of the law  firm, or its 
marketability, will be adversely affected.   

Proportionality in practice 

130.	 If we are wrong in any of this, and proportiona lity applies, the issue which arises is 
how the QASA sche me measures up to the test. In Bank Mellat v Her Majesty’s 
Treasury (No 2) [2013] UKSC 39; [2013] 3 W LR 179, Lord Reed (with whom Lord 
Sumption agreed on this point : [20]) said that the p rinciple did not entitle a court 
simply to substitute its views for those of the decision maker, although the degree of 
respect accorded it would vary: [71].  Both Lords Su mption and Reed adopted the 
well known approach that the court would examine the case advanced in defence of a 
measure to determine (i) whether its objectiv e is sufficiently important to justify the 
limitation of a funda mental right; (ii) wh ether it is rationally connected to the 
objective; (iii) whether a less intr usive measure could have been used without 
unacceptably compromising the objective; and (iv) whether, having reg ard to these 
matters and to the severity of the consequences, a fair balance has been struck 
between the rights of the individual and th e interests of the co mmunity: [20], [70] -
[76]. 

131.	 In our view  the objective of com petent advocacy is im portant and the schem e is 
justified by the evidence of sub-standard  advocacy. There are obvious risks posed 
both to individuals and to the crim inal justice system as evidenced from the ti me of 
the Ipsos MORI survey in 2006, through the CPS review in 2009 to the large scale 
survey reported by ORC International in 2012. None of these were as com prehensive 
and as complete as one would conduct in an ideal world, but they produced significant 
evidence of concerns about advocacy standards from a range of sources, including the 
views of the judiciary. 

132.	 It was only to be expected that in the development of QASA scheme different, indeed 
sometimes radically different, views were ta ken about its desirability and design by 
the BSB, the SRA and other regulators, by advocates and their representative bodies, 
and by judges. None of that goes to the irra tionality of the scheme as it relates to th e 
objective of tackling incompetent advocacy. The ORC International report highlighted 
that matters such as public funding limits could make matters worse. As we explained 
earlier in the judgm ent, after the f inal consultation in  2012 the BS B considered 
whether a less intrusive scheme was still possible, focusing on low performers, rather 
than all barristers, but ultimately it decided that the QAS A scheme was the best way 
forward. We also note in this regard that the cost to ad vocates of participating in 
QASA will be in relativ e terms very small, that judges will h ave to be trained before 
conducting assessments and that the scheme will be reviewed within a short period. It 
may well be that some advocates will not make the grade under the scheme and, as we 
have explained, will be confined to a lowe r level of work. But we cannot regard the 
balance struck in the light of all these factors as being in any way disproportionate.   

Conclusion 
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133.	 We recognise that tho se who fulfil the vita l public service o f criminal advocacy feel 
under very considerable pressure at the present time.  First, the professions are facing 
real concerns regarding criminal legal aid based upon the levels of re muneration that 
the Ministry of Justice is proposing across th e board and, in particular, in relation to 
the most challenging cases.   

134.	 Secondly, the Lord Chancellor has appointed Sir Bill Jeffery to conduct a review in to 
the provision of independent crim inal advocacy.  This review is due to report in 
March 2014 and is intended to cover the expe rience, capabilities and skills needed for 
such services; arrangements for training, having regard to the recommendations of the 
Legal Education and Training Review; the st andards needed to maintain and improve 
the quality of advocacy; and the future structure of the profession providing advocacy 
services.  To no small extent, these terms of reference impact directly on the is sues 
which have been the subject of these proceedings and, for our part, we see enorm ous 
force in the suggestion that both the devel opment of QASA and the review should be 
informed by the other.  That, of course, is a matter for the LSB and the regulators on 
the one hand and Sir Bill on the other. 

135.	 For the reasons that we have given, however, we reject each of the challenges to the 
QASA scheme advanced by the Cl aimants.  In our judgment, the scheme is lawful, 
does not contravene European law and falls we ll within the legitimate exercise of the 
powers of the LSB and the three regulators that submitted it to the LSB for approval.   

136.	 Having said that, however, we are prepared to trespass into the area that is for them to 
determine by making four suggestions which might have the benefit of improving the 
scheme and reducing the concerns that the Claim ants have advanced (which we 
accept are entirely g enuine): whether these id eas are adop ted is, of co urse, for th e 
LSB and the regulators. First, it would be sensible fo r the form  to require the 
advocate to identify (a) when he or she wa s first instructed (which would not offend 
legal professional privilege) and (b) whet her advice on evidence was provided: in 
both cases, that would inform  the judge as to the background against which any 
assessment of competence is to be made.  Secondly, the judge should be permitted to 
decline to complete the form if he or she believes, because of the circumstances, that 
it would not be fair to do so: in that event, the assessment would fall to be made in the 
next trial. Third, in the event of  a third judicial assessment becoming necessary, it 
should be of the first trial conducted by the advocate in front of a judge other than 
either of the judges that conducted the fi rst two assessments.  Finally, during the 
course of this judgm ent, we have identifie d some areas of ambi guity in the written 
material.  QASA goes t o the heart of the pr actice development of criminal advocates 
and every step should be taken to ensure th at the scheme is completely clear to all 
called upon to comply with it.  

137.	 It only remains for us to thank both counsel  and the parties f or the enormous amount 
of work which they put into preparing the papers and advancing the arguments in this 
case. In particular, we wish to record our  gratitude to the solicitors and counsel for 
the Claimants for acting pro bono, and with their custom ary skill and de termination, 
in the best traditions of the legal profession. 
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