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Mr Justice Zacaroli:  

1. This is an application by the corporate trustee (the “Trustee”) of the Airways Pension 

Scheme (the “Scheme”) for approval of its decision to enter into a settlement 

agreement with the second defendant, British Airways plc (“BA”).  The settlement 

will compromise, among other things, existing proceedings between the parties in 

respect of which an appeal is pending to the Supreme Court against a decision of the 

Court of Appeal dated 5 July 2018 (British Airways plc v Airways Pension Scheme 

Trustee Ltd [2018] EWCA Civ 1533) (the “main proceedings”). 

2. This is a public judgment setting out my conclusions and an outline of my reasoning.  

My detailed reasons were given in a private hearing – at which only the Trustee and 

the representative beneficiary, and their advisors, were present – and remain private. 

3. The members of the Scheme have been represented by the first defendant, Mr Mark 

Fielder. Mr Fielder and his legal team have undertaken the task of scrutinising the 

Trustee’s decision-making process and evaluating the overall merits of the settlement 

agreement. He has then drawn to the attention of the court any issues which he thinks 

the court should take into account when deciding whether or not to approve the 

agreement. It has not been Mr Fielder’s role to approve or disapprove the settlement 

agreement. Rather, he has offered a critical assessment of the agreement with a view 

to assisting the court to take that decision. 

4. The relevant question for me is whether the Trustee’s decision to enter into the 

settlement agreement, and to continue with it in light of changed circumstances since 

it was entered into, are decisions which a reasonable body of trustees could have 

arrived at.  As David Richards J said, in MF Global UK Ltd [2014] EWHC 2222 (Ch), 

at [32], citing Lewin on Trusts (18th ed) at 29-299 (now Lewin on Trusts (19th ed) at 

27-079):  

“once it appears that the proposed exercise is within the terms 

of the power, the court is concerned with limits of rationality 

and honesty; it does not withhold approval merely because it 

would not itself have exercised the power in the way 

proposed.” 

5. It is common ground that the test has two aspects. First, process: has the Trustee 

properly taken into account relevant matters, and not taken into account irrelevant  

matters?  Second, outcome: is the decision one which a rational trustee could have 

come to? 

6. I have been greatly assisted by the comprehensive review of the Trustee’s decision-

making process undertaken on behalf of the representative beneficiary. 

7. While I accept that it is necessary to review the Trustee’s decision in light of factors 

which exist at the time it is made, it is nevertheless helpful to have regard to the 

matters which gave rise to the settlement.  The starting point is the Government’s 

decision in 2010 to increase public sector pensions and certain other state benefits 

annually by reference to CPI rather than RPI.  This had the practical consequence of 

reducing the year-on-year increase to the benefits of Scheme members whose 

pensions increases are linked to Pension Increase (Review) Orders by about 1%.  
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8. The Trustee, in response, amended Rule 15 of Part VI of the Scheme’s rules dated 1 

April 2008 (“Rule 15”), to enable them to implement (by a super-majority of two-

thirds) discretionary increases.   In 2013 the Trustee resolved to grant an increase of 

0.2%.   The amendment, and the exercise of the discretionary increase power, were 

challenged in the main proceedings.  As things stand following the decision of the 

Court of Appeal, the introduction of the power was for an improper purpose and thus 

invalid.  It is common ground that there are reasonable prospects of success for either 

side in the pending appeal to the Supreme Court.  

9. Another important piece of the background is that in 2012 the Scheme was in deficit, 

leading to a deficit payment plan requiring BA to pay several hundreds of millions of 

pounds into the Scheme.  The position has, however, changed and the Scheme now 

has a substantial surplus.  In the normal course, there would have been two further 

valuations since 2012, which would very likely have resulted in the reversal of BA’s 

contribution payments.  But these have been held up by the main proceedings. 

10. The core elements of the deal reached by the Trustee and BA in April 2019 are:  

i) The Trustee will have largely unfettered access to the surplus now sitting in 

the Scheme, in order to provide increases in pensions – including catch up 

payments since 2013 – leading to full RPI increases from 2021. 

ii) In return, BA is to be excused from making the accrued, and any further, 

contributions under the deficit plan put in place in 2012 (save that it will 

assume a contingent liability to pay up to £40m in certain circumstances). 

11. I am satisfied that the decision to enter into the settlement agreement was one which a 

reasonable trustee could rationally take.  I note that – while there exists a current 

deficit on the assumption that payments would be increased in line with the settlement 

– it is anticipated that savings can be made which will ensure that there will be 

enough in the Scheme to pay all pensions on an RPI basis going forward.  In those 

circumstances, I consider that it is rational for the Trustee to opt for the certainty of 

being able to use the surplus that does exist in order to enhance benefits, rather than 

maximising further contributions from BA.  That is particularly so where those 

continuing contributions are a collateral advantage of the failure to carry out the last 

two triennial valuations. 

12. Mr Furness did not take issue with that conclusion. 

13. He pointed to three things that have changed since March:  (1) the size of the deficit;  

(2) further contributions have (and will) become due from BA under the deficit plan 

put in place after the 2012 valuation, simply because more time will pass until 

resolution of the Supreme Court appeal;  and (3) in a recently published exchange of 

correspondence between the Government and the UK Statistics Authority, it has been 

suggested that RPI is likely to become aligned with CPIH – not before 2025, possibly 

thereafter, but most likely from 2030. 

14. Mr Furness does not place any great reliance on the first of these.   

15. The second is a relevant factor, but not a critical one. The essence of the settlement 

was always going to be giving up contributions under the deficit payment plan agreed 
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in 2012 in return for the certainty of increased benefits – up to RPI - under the 

Scheme.     It is not suggested that agreeing to such a deal is irrational, and I do not 

think that the mere fact that because more time has passed a greater sum of 

contributions is now being given up is a critical difference. 

16. It is the third point which is said to be critical.  Mr Furness submits that once it was 

announced that there is a real likelihood of RPI being aligned with CPIH, most likely 

from 2030, there was a risk that the long-term benefits of the settlement would 

become illusory.  Although this would make it much easier for the Scheme to pay 

increases based on RPI, there was a risk that this would be a false promise, because 

that is only possible as a result of the calculation of RPI being changed so that it is in 

practice reduced to parity with CPIH. 

17. Mr Furness submits that this creates a conflict between older and newer members.  

The settlement remains a good deal for older members because they will have both 

certainty and speed of distribution.  That is, there will be immediate payment of back-

dated enhanced benefits (by the payment of a lump sum of 4.6% of pensions, and 

further sums) and they will see immediate year-on-year increases, growing to full RPI 

from 2021.  But – says Mr Furness – younger members will not see that benefit, 

because they would expect to receive the bulk of their pension in the years after 2030, 

when there would be no benefit of increases to RPI, because RPI would be the same 

as CPIH. 

18. I will first address the outcome question. The question is therefore, given the changed  

circumstances, could a trustee rationally agree to the settlement? 

19. In considering this question, it is important to understand the practical consequences 

of the likely convergence of RPI and CPIH, first noting that there is no certainty that 

RPI will converge with CPIH: the issue is contentious and politically sensitive and a 

lot could happen in the next eleven years.  If it does happen in 2030, that leaves 

eleven years of relative certainty as regards use of the surplus.  This is particularly 

relevant in light of the maturity of the Scheme and age profile of members. 

20. There are approximately 23,000 members eligible for discretionary increases.  

Approximately 1000 members currently pass away each year.  That means that by 

2030 it is likely that only half the current members will remain.  The convergence of 

RPI and CPIH will have no effect on the benefits that that half of the current 

membership will enjoy from the settlement.  Mr Furness himself pointed out that for 

older members, the settlement remains a good one. 

21. As to the remainder: 70% of the members are currently over 70.   That means that by 

2030, 70% of  current members will either be over 80 or will have passed away.  For 

those that survive, even assuming the worst (namely that RPI is thereafter reduced to 

CPIH), they will have obtained a substantial benefit from the settlement, in three 

ways:  (1) they will have received the back-dated and catch-up payments to 

compensate them for the freeze since 2013; (2) they will have the year-on-year 

increases for the next 11 years, including full RPI increases from 2021; and (3) since 

increases are compounded, the base amount of their pensions, on which increases at 

CPIH after 2030 will be based, will be some 14% higher as a result of the settlement. 
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22. It is common ground that in deciding whether to exercise dispositive powers, 

occupational pension scheme trustees do not owe a duty to act impartially between 

members, as the essence of dispositive powers is that they can be used to favour some 

over others: see Edge v The Pensions Ombudsman [2000] Ch 602 at p.627. 

23. In my judgment, it is clearly within the bounds of rationality for the Trustee to take 

the view that even in the changed circumstances of a likely convergence of RPI and 

CPIH in the future, it remains in the interests of the Scheme as a whole to enter into 

the settlement.    On the basis of the figures I have just mentioned, the changes make 

no practical difference to approximately half of the current Scheme members.  And 

for the other half, the Scheme continues to provide immediate and certain benefits 

which have substantial value even if the differential between RPI and CPIH closes 

completely in 2030. 

24. I have also considered the process followed by the Trustee and I consider that the 

Trustee gave proper consideration to all the issues and took appropriate professional 

advice. 

25. Accordingly, I am satisfied both that the processes followed by the Trustee were 

consistent with those of a rational trustee and that the settlement is one which a 

reasonable trustee could enter into.  I will therefore make the order requested, 

approving the settlement.  


