THE RESIDENTIAL PROPERTY TRIBUNAL SERVICE

SOUTHERN RENT ASSESSMENT PANEL
LEASEHOLD VALUATION TRIBUNAL,

5.27A & S20C Landlurd & Teanal Act 19852y amended{™the Act™)

Rasidential
Property

Case Number:

Property;

Applicant/Leascholders:

Respondent/Lundlord:

Appearances for the
Applicants:

Appearances for the
Hespondent:

Date of Inspection fHearing

Trihunal:

Date of the
Tribunal's Decision;

CHIMSUE/LAC2008/0005

Hollin Court
Northgate
Cruwley
R0 8T°T

Ms K Wynne
Mr R Wynne
Mr I} Strect

Developments Portfolio Ltd

Ms R Wynne

Humbert Mozzi Solicitor

21" April 2009

Mr RT A Wilson LLB {(Lawyer Chairman)
Mr R Potter FRICS (Valucr Member)

Ms I Wong (Lay Member)

6™ May 2009




td
+

Tad

HE APPLICATIONS

The applications made in this matier by the Applicants are as foliows: -

. for a determinution pursuant 1o Scction 27A of the Landlord end Terant Act 1985 of their

liubility 10 pay scrvice charge for flats 4.7.15.18 & 20 Hellin Count, lLondon Road,
Crawlcy for the service churge years ending 2006, 2007 and 2008 und

for an order pursuant to Section 20C of the Act that the Respondent’s costs incurred in
these proceedings are not relevam cosis o be included in the service charge for the
building tn future vcars.

The tribunal is else required to consider, pursuant to regulation 9 of the Leasehold

Valuation ‘I'ribunals (Fees) (England) Repulations 2003 whether the Respondent should be
required 1o reimburse the fees incurred by the Applicant in these proceedings.

DECISION IN SUMMARY

The tnbunal determines for each of the reasons sel out below as follows:-

i) Fhe cormect service charge proportion payable by the Applicants in respeet of each
lease is 4.8% of the 1o1al annual service charge expenditure.

i) The debt collection ¢osts incurred by the Respondent in retation 1o the property
from the inception of the teases to date are not recoveruble as a service charge item,

i} The washing machine repair o £40 is not allowed as a service charge item.

iv) Tree work of £1.570 is allowed us u service charge item.

No order is made ender section 200 of the Acl.

No order is made in relation o the repayment of iribunal fees incurred by the Applicants in
these proceedings.

JURISHCTION

Secuion 27A of the 1985 Act

The tribunal hus power under Section 27A of the Landlord and Tenam Act 1985 1© decide
about all aspects of liability 10 pay service charges and can interpret the lease where
necessary 1o resolve dispuies or uncenainties. The tribunal can decide by whom, 10 whom,
how much and when service charge is payable. A service cherge is only payable in so far
as it is reasornubly incurred, or the works to which it reluted ure of a reasonable slundurd.
The tribunal therefore also determines the reasonableness of the charges,
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THE LEASE

‘The tribunul had a copy of 1he lease relating 10 flat 18 Hollin Coun, 1.ondon Road, Crawley
which is duled the 31™ Ociober 2005 and is for a term of 125 years from the 25% March
2005 paying an inittal yearly rent of £150 rising every 25 years.

The tribunal was told that all of the leases of the Aats in the building were in similar form
save that the larger flats coninbuted 4.8% of the service charge expenditure whilst the
smaller fats contributed 4% of 101al cxpenditure.

INSPECTION

The tnbunal inspecied the property before the heaning in the presence of the Applicant and
representatives tor the Respondent. Hollin Court is a 3 storey residential development of
flats built circa 1960s with & painted brick, part rendlered and part tiled hung facade under a
pilched tiled roof. The block has plustic double glazed windows, limited grass common
arrcars, parking (o the area and one screened refuge area, At the front there is a brick dwarf
houndary wall fronting a busy dual carnagewuy, Externally the property appeared 10 be in
fair decorative order although the gardens und communal road ways appeared neglected.
The tribunal inspected some of the common parts which weze in poor decorative order and
with open electronic cabling taped down to the carpet. The carpets were of poor quality and

in parts wom.

PRELIMINARYS /ISSUES IN IMSPUTE

The case had been (he subject of a pre-trial review (PTR) heard on the 16™ January 2009
when it was estublished that the only maners in dispute over which the tribunyl had
junisdiction were as follows:-

i) The proper way 10 construe the leases so us to calculate the service charge liability.

i) Whether the Applicants are liable to pay service charges in respect of debn
collection cost and / or whether such charpes have been reasonably incurred.

ili}  Whether churges in respect of the following items could be coliected by way of
service charge:-

a) Washing Machine repairs
b) Work to remove discased trees from the communal garden

c) Conversion works on flats including u repair to n false wull.

At the PTR the Applicants were directed 10 serve their statement of case together with
supporting cvidence by the 20™ February 2008, Upon receipt of the slutement of case the
Respondent was 10 serve its reply logether with its cvidence by (he 20% March 2009. Both
parties were to prepare their own bundles of evidence to be submitted to the tribunal in
udvance of the hearing,
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[n the event the Applicams all faled 1o file either a siaiement of case or any sccompanying
evidence. As a result of this failure the Respondent had not been in o position 10 prepure
and file ils reply, Neither pany had prepared a bundle of documenis for the inbunal’s use
and the only papers before the tribunal at the hearing were those utilized lor the PTR,

The wnibural decided that notwithstunding the Applicants’ failure to comply with the PTR,
it would proceed with the determination end each of the disputed ilems is considered
below.

Service charge percentage: The Applicanty’ Case

Ms Wynne contended that the proper way 10 construc the leases so as 1o caleulae the
service charge liability was in effect 0.2304% of the 10wl expenditure, i.e. 4.8% of $.8%. In
coming 1o this conclusion she relied on the cumulative effect of clauses 2(2) of the lease
and paragraphs L(i) und (1) of the Fourth Schedule 1o the lease.

. Clause 2(2) of the lease contained a lessees covenanl fo puy 1o the lessor 4.8% or other

reasonadle proportion that the landiords survevor may determine of the xervice charge ax
caleulated in the Fourth Schedule to this Jease. Paragraph | of the Founth Schedule of the
lease defines Service Charge as 4.8% of total expenditure. Total Expendire is defined as
the total expenditure incurred by the Lessor in any accounting period in carrving out the
nbliyarions contained in clause 3 of this lease to include any professional and management
fees incurred by the Lessor. The accumulutive efTect of these clauses meant that the proper
service charge proportion was 4.8% of 4.8% of the service charge, in other words 0,2304%
of tota] expenditure. In cross examination she conceded thut she hud been paying 4.8% of
the total charge unti! now bui she had alwuys disputed the correct amount. The lease was o
binding contract between the panies and in her opinion a principle wus at stack and she
should only have to pay what she had contraciuatly agreed to pey namely 0.2304%

Scrvice charge percentage: The Respondent’s Case

. Mr Mozzi contended that the Applicanis’ interpretation of the lease was complete

nonsense. The Fourth Schedule set out the cormect service charge percentage and it quite
clearly stated that the service charge applicable to the flats in question was 4.8% of total
expenditure. Total expenditure was defined as the 1o1al expenditure incurred by the lessor
in any accounting period in carrying out his obligations contained in clause 5 of the lease to
include any professional or management fees incurred by the lessor.

It waus Mr Mozzi's contenlion thut the leases could onty be construed in one way, namely
thai cach lessee wus responsible for 4.8% of the towal expenditure. [n his view then: was no
ambiguity in the leases and the service charge percentages hud been accepied by all other
lessees in the building,
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The Tribunal'y deliberstions

Having carefully considered the lease relating 1o flar 18, the tribunal concldes thut the
correct service charge proportion is simply 4.8% of the 101al expenditure incurred by the
frecholder in carrying out his obligations as sct out in clanse 5 of the lease.

. The Fourth Schedule 10 the lesse entitled the service charge is on the whole clear and the

iribunul considers that the reference 10 4.8% in paragraph 2(2) s intended to relate 10 4.8 %
of the total expenditure incurred by the landlord in complying with its service charge
obltgations set out in clause 5 and not 4.8% of 4.8 % of the service charge. In wrriving ul
this decision the tribunal has had regard to the fsct that there are 24 flats in the building and
that it was lold by the Applicants that the larger flats all pay 4.8% of toual expenditure
whilst smaller flms pay 4%. it is the tribunal’s experience that residemisl leuses of this son
ure drawn on the basis that the landlord is able 10 recover 100% of expenditure incurred by
il in complying with its obligations under the lesses. Assuming that the frecholder is to
recover the entine service charge spend each vear this would equate to spproximately 4.1%
per flat on the busis of 24 flats in the building all paying the ssme percentage. This figure is
in line with the Respondent’s interpretation,

‘The Applicanis’ contention that each of the subject fluls should only pay 4.8% of 4.8% of
the 1o1al expenditure would result in the service charge being considerably in deficit each
¥ear. Indeed the landlord would only be able to recover approximately 5 % of expenditure.
‘The tnbunal is of the view thet this is a fanciful imerprelation, which does not flow from
the wording of the lease. The Applicunts interpretation is not sustainable on the wording of
the lcase, which in the tribunal’s opinion provides for the Applicunts percentage of service
churge 1o be simply 4.8 % of total expenditure,

Dcht Caollection Charges: The Applicant’s Cave

. Ms Wynne's casc simply put was that there wes no clause in the leuse which allowed the

landlord to collect debl collection fees and in the absence of 4 specific clause allowing this
expenditure 30 be recovered she should not huve 10 pay for it.

Debt Collection Charges: The Respondent’s Case

Mr Mozzi confirmed that debu collection charpes had been made and he relied on elause
2(6) of the lease o sustuin (he charpes. He accepted thut this clause related 10 the
reusonable costs und charges properly incurred by the landlord in proceedings under
section 146 and / or 147 of the Law of Property Act {925 (Forfeiture Proceedings) |le
{urther accepted thul the charges could only be sustined if, as a matter of fuct, forfeire
proceedings hud been initiated against the Applicant. As his client had only acquired the
acquisition of the frechold in January of this year he was not able 10 confirm this, His
clients had bought the frechold at suction und the previous freehoklers had not been
forthcoming with management information. Mr Mozzi confirmed thut there were no olher
clauses in the lease upon which he relied for the recovery of the debt coltection charges.
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The Tribunal’s deliberationy

. The tnbunal upholds the case put forward by the Applicants nramely there are no clauses in

the lease, which allow the landlord te recover debt collection charpes as a service charpe
item. Clause 5 contains the items of cxpenditure which the frecholder can recover by way
of service charge and there is no reference in this clause W e cosls of recovering
outstunding remt / service charpe. The definition of total expenditure as set out in the Fourth
Schedule does include professional and managements lees incurred by the lessor but the
tribunal ts of the view that professional und management fees does not extend 1o the debr
collection charges made by Property Debt Coliection Limited or a similar company.

. The tnbunal heard evidence from the Applicanis that they had not reccived any notices

from the frecholder giving notice of forfeiture proceedings. [n these cireumstances the
tribunal considers that the debt collechion costs cunnol be recovered by the Respondem
either by wuy of un administration charge or by way of a service charge itcm.

Sundry liems: The Applicants’ casc

The Applicanis showed the tribunal 8 service charge account showing an item of £40 for
washing machine repairs. She contended that as there was no communal washing machine
then the figure of £40 wus not recoverable. She also showed the tribunal a service charge
account showing an item of £1.570 for tree works. It was her contention thul the lease did
nul provide for recovery of this item as clause 5 did not exiend 10 expenditure in reletion 1o
the common pars. Furthermore in her opinion the Rgure of £1.570 for the removal of one
tree was fur too high even if there was a clause in the lease ullowing the landlords 1o
recover this charge. She was not able to suy what 4 reasonable figure would be. She also
made un-particularized allegulions that the previous Frecholder had charged conversion
costs of fluls to the service charge gccount.

Surndry [tema; The Respondent’s case

. Mr Mozzi lendied no evidence in relation 10 the washing machine repairs of £40 or the

CONVETSiOn co51s.

. In respeet of the tree works he contended that the lease was wide enough to cnable the

frecholder 10 recover the cosis of the tree work. Clause 5(2) placed the lessor under an
obligation to mainain, repair, redecorate and renew umongst other things the items set oul
in sub-ctause (<) which reads as follows,

‘the main entrances, fifis, paxsayes, luanding and siaircases and other parts of
the building so enjoved or used by the lessee or the lessees of the other flars in
commen as dforesaid and the garden, boundury walls und fences of the
building .

The building was defined as “Blocks 1 &nd 2, Hollin Coun, 1.ondon Road. Crawley™ which
by inferemce must include not only the blocks themselves but also the common parts.
which included the comimunal gardens and the trees, ‘Ihe emoval of a dead tree constituted
mainlenince and was therefore covered by clause 5 and his clienls were able 1o seck a
contribution from the Applicants by way of a service charge. He was not able to comment
on the figure itself but his records indicated that tree work was curried out (o two trees. In
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these circumsiances he felt that the figure was reasonable and should be upheld by the
tribunal

The T'ribunal’s deliberntions

We uphold the case put forward by the Respondent in respect of the tree charges. In our
view Lhe lease pluces the Respendents under an obligation to maintgin the common purts,
which includes maintaining the gardens. It is common ground that a tree tn the gardens had
dicd ant needed o be removed. Whilst the Applicants sugpest that the ligure charged is
too high they tendered no evidence of gn aliemative reasonable amount. In the absence of
this evidence the tribunal is not minded 10 reduce the figure charged to the service charge
account and the sum of £1,570 1% thercfore upheld,

The tribunal makes no determination on the issue of conversion costs. as Lthe Applicans did
nol pul forward any coberent evidence 10 substantiale the allegations made by them on this
155U,

The tribunal disallows the costs of the washing machine repairs as it accepts the evidence
of the Applicants. which was borne out a1 the inspection, thul there is o communal
washing machine on sile.

SECTION 20C AND REIMBURSEMENT OF FEES

Both of these mullers can be aken logether as the tribunal’s considerations in relation 10
both ure largely the same. The section gives the tribunal discretion 10 digallow in whole or
in part the costs incurred by a landlord in proceedings before i1, The tribunal has a very
wide discretion 1o make un order that is, ‘just and equitable’ in all the cireumstances.

In the tribunal’s opinien tt would not be just and equiluble (0 make a section 20C Order.
The Applicants failed 10 comply with the directions issued at the PTR and arrived ai the
hearing having failed to serve their statemnent of case paniculunizing the allegations that
they had made against the Respondent. As o result neither the tribunal nor the Respondent
were aware of Lhe details of the Applicants case and at the hearing were taken by surprise.
Even at the heanng the Applicants were nol in a posilion to itemize with any clarity their
complaints, which meant that for much of the time the tribunul wus lell guessing as to
exactly whul the issues were,

Mr Mouzzi dghily pointed out that the Applicants had presented no evidence since the PR
and therefore his clients were at a loss 1o understand the cuse pui apainst them.
Notwithstanding this they were obliged to retain his firm 10 nct for them end to attend the
hearing. [n these circumstances there was no reason why his client should have to be out of
pocket and be claimed fifteen hours of his time to cover both the costs of the PTR and the
hearing. His charge out rate was £250 per hour which covered not orly preparation but also
attendance. 1ravel and wailing.

The tribunal lzrgely accepts the submissions made by Mr Mozz on the issuc of costs, The
Applicunts have failed 1o substaniiate the cluims set out in their epplication aml have fuiled
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to conduct their case in secordance with the dirccttons given. In these circumstunges il
would not be just and equilable for a section 20 order 1o be made. For the same reasons the
tribunal makes ne order in relution 1o the reimbursement of {ees.

However the tribunal cxpresses suerprise that the Respondent solicitors should have
incurred fifteen chargeable hours of time in relation to this streighiforwerd mutler where
they were not called upon to file u reply or defence. Furthermore, having considered the
lease in detail and the represeniations made by Mr Moz, the Inbunal expresses its opinton
that there are no clauses in the lease wide cnough to enable the Respondent’s costs e be
recovered either by way of a service charge or by way of an administration charge applied
ta the Applicants personally.

Chairman % ;k,\_,‘

R.T.A. Wilson

Dated__ 6% May 2009
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