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For the reasons:setroutibelow)¢the Tribunal.determines’that:thet nO ¢
proposed:increaselintherannial contribution to:the sinking>fund-in:the
year 2009/10:from.£200:to £668,.£584. or £461is)not.reasonable;andto
that extent:is;not'payable by.the lessees:of the.properties at Drews'Park,
Devizes; Wiltshire. to:Sarsen:Housing:Association Limited. i ir.ucces :
Further, the Tribunal orders pursuant to Section 20C of the:l:andlord and
Tenant Act 1985 (as amended) that all or any of the costs incurred by
Sarsen Housing Association Limited in connection with the proceedirigsiT
before:the Tribunal:aré notto: be.regardedras)relevanticosts. to:bextaken
into account in determining the‘amount of any:service:charge:payable
by the lessees.
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1. Drews Park, Devizes is'adevelopment.of127.leasehoid dwellings (“the
2:.0Site’) on:thersite:of the former:Roundway Hospitalafter it was closed in
1995. The Site was converted.tozhousing:in 19981 The Applicant,
Sarsen Housing Association Limited (“Sarsen”), is now the freeholder
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of the Site and is responsible for management of the common parts.
The Respondents are the lessees of the 127 leasehold dwellings on
the Site. Under the terms of the leases, there is provision for Sarsen to
maintain a sinking fund for anticipated periodic expendlture during the

term.

2. On 18 November 2008, Sarsen applied to the Tribunal under section
27A of the Landlord and Tenant Act 1985 (as amended) (“the Act”) to
determine whether it is reasonable to increase the contribution required
from the Respondents to the sinking fund in the year 2009/10 from

£200 to £668 or £584.

3. A pre-trial review was held on 13 January 2009 following which the
Tribunal issued directions. The pre-trial review was attended by Mrs.
Nugent, the secretary of Drews Park Residents’ Association (*the
Association”). She said that she represented the 98 lessees who were
members of the Association but, as she had no written authority from
those persons, a direction was made providing for a copy of the
directions to be served on each of the lessees. The directions provided
that if any lessee wished to be heard at the hearing of the application
separately from the Association, then they had to notify the Tribunal by
13 February 2009. Further directions providing for parties to prepare
written statements of case and for Sarsen to send a copy of its
statement {0 each of the lessees.

4. The Tribunal received written statements of case from Sarsen, the
Association, Mr. E C. Rowland (8 Wyatt Court}, Mrs. D. E. Peacock (1
Wyatt Court) and Mr. A. J. Neale (10 Thurnam Court).

5. On 15 April 2009, the Association, on behalf of the Respondents,
applied to the Tribunal under section 20C of the Act for an order that all
or any of the-costs incurred by Sarsen in connection with this
application should not be regarded as relevant costs to be taken into
account in determining the amount of any service charge payable by
the lessees.

The Law , :
6. The statutory prows;ons primarily relevant to applications of this nature

are to be found in sections 18, 19 and 27A of the Act.

7. Section 18 provides:
1) In the following provisions of this Act “service charge” means an

amount payable by a tenant of a dwelling as part of orin
addition to the rent.-

a. which is payable, directly or indirectly, for services,
repairs, maintenance, improvements or insurance or the
landlord’s costs of management, and

b. the whole or part of which varies or may vary according
to the relevant costs.
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The Lease
11. The Tribunal had before it a copy of the lease of Unit 117. Sarsen and

the Association accepted that this lease was representative of the
terms of the leases of the other properties on the Site. The lease was
granted by Frogmore Developments Limited for a term of 999 years
from 1 January 1998.

12. Drews Park Management Limited was a party to the lease and agreed
to assume responsibility for the maintenance and management of the
common parts of the Site. It was described in‘the lease as the
Management Company, which definition included any other company
to which the rights and duties of the Management Company are
assigned or transferred.

13.By clause 5.1 of the lease, the lessee covenanted with the Landiord
and the Management Company *fo pay the Service Charge the Sinking
Fund Contribution and the Interim Service Charge calculated and
payable in accordance with the Third Schedule.”

14.Clause 6 of the lease contains covenants by the Management
Company to keep the common parts in good and substantial repair and
“as often as reasonable necessary fo decorate the exterior and the
internal common parts ...". The lease contains an express prohibition
on the tenant decorating the exterior of the unit including the external
doors and windows.

15. The third schedule to the lease contains the service charge provisions.
They are lengthy and will not be set out in full in these reasons. The
service charge accounting year ends on 31 March in each year. The
lessee is responsible for paying 1/146" of the cost to the Management
Company of carrying out the services listed in part 2 of the schedule
and 1/125" of the costs of carrying out the services listed in part 3.
The costs of external decoration fall within part 3.

16. The third schedule provides for there to be an interim service charge,
defined as “such amount as in the opinion of the Management
Company fairly represents an estimate of the Service charge for the
next or current Accounting Year (as the case may be).” The amount of
the interim service charge is to be notified to the lessees in advance of
or as early as may be in the accounting year and is payable by equal
instalments on 15 April and 15 October in each year. The amount paid
by way of interim service charge is {o be reconciled at the end of the
accounting year once the service charge accounts have been

prepared.

17.Part IV of the third schedule provides for a sinking fund in the following
terms “In addition and together with the Service Charge the Tenant
shall pay to the Management Company a reasonable provision (to be
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defermined. by the Surveyonacting:asian expert:and-not:as ansl »S
as'arbitrator):towards the-Management Company;s the.anticipated,.V
expenditure during the Term in respect of- ~20.80 3240 321102
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the .renewal;or replacement.of:the items referred-to<there.’=.. 3
The.Management: Company:is'not.obliged:to éstablish or. maintain.a
sinking fund but if it decides to do so, detaiis of the fund must be
provided to the lessees with*thé:annual account:of.the;service.chdrge.
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Background
18. According:to the Associationthe:first:Units: on-the: Site:were: occupied.
v =2 fromJune 1998'and the last inMay:; 20011 By: 2003; the-first units:
\7 tnééded repainting: «This resulted:in-a:system.whereby units were:
\_“painteéd-on.am“ad hoctbasis ratherthan a:planned -approach..-2.2
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19. Sarsen-nowwish:toiintroduce-a cyclical painting programme. with.all
> 4units-being painted:externally during 2009::A sinking:fund-already.
exists:but.it is not-sufficient:to:pay for the anticipated.cost ‘of. painting.
\er »Sarser seek to:increase the'contribution-payable to-thesinking fund
during 2009/10 so as'to.ensure that there are!sufficient:funds to cover
the cost of painting during 2009 and to ensure that there is a surplus
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Services Manager, and Mrs. Humphreys, the Association’s chair. Mr.
Neale joined during the course of the inspection.
sonanivd odT
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tswindowrincone ofthe clocktoweribungailows. . Otherwise! the gxternal
paintwork appeared to be due for painting but not in poor:condition.
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Court which-appeared to'be:insneed:of painting but:notiin;poor: nl 70
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24. Sarsen was represented by Mrs. Robinson together with Leanna
Walters, the leasehold services co-ordinator, and Stephen Craig, the

service charge officer.

25 The Association was represented by Mrs. Humphreys together with
Mrs. Nugent, the secretary of the Association, Mr. Benns and Mrs.
Fitzmaurice, members of the Association's committee. The
Association said that they represented 103 of the 127 lessees.

26.Mr. Neale appeared on his own behalf.

27.A number of other lessees were present at the hearing but only Mrs.
Holt {41 Thurnam Court and 3 Burnham Court} addressed the Tribunal.

28. The issue to be determined by the Tribunal was put by Sarsen in its
application as follows: “The year in question 2009/10. ... An increase in
the annual contribution to the sinking fund from £200 to either £668 or
£584 depending on the outcome of the consultation over “subsidising”
the sinking fund through use of the service charge account credit. The
sinking fund is currently £78,000 and the painting programme due to
start next year is estimated at £110,000. The increase is to cover this
cost and leave a balance. A stock condition survey is due to take
placed in December. Description of the question you wish the Tribunal
to decide: Whether the increase is reasonable.”

29.Mrs. Robinson applied to adduce in evidence an amended version of
appendix A to the Rand report. As the Association would have needed
time to consider the effect of the amendments and as the figures
appeared to be only slightly different, Mrs. Robinson agreed to work on
the basis of the existing appendix and her application was refused.

The Evidence
30.Mrs. Robinson gave evidence on behalf of Sarsen.

31.In her statement there is a copy of the annual return for Drews Park
Management Limited filed at Companies House in 2001 which shows
that aii the issued shares in Drews Park Management Limited had
been transferred to Sarsen in 2001. Mrs. Robinson confirmed that the
rights and duties of Drews Park Management Limited had been
assigned to Sarsen at that time. Mrs. Humphreys accepted that that

was the case.

32.In the application, Mrs. Robinson states that the scheme had been
poorly managed in the past and the sinking fund used inappropriately.
She expands on that in her statement and says that the units had been
painted on an “ad hoc” basis with units being identified as being in
need of painting by the Association. This resulted in the units being at
a different standard of decoration and repair. Further, the units had
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33. Mrs. Robinson said that Sarsen now wished to put in place a planned
9wimaintenance:programme-for the Site..-A stock conditiomsurvey. had?s
. hicbeenrecommissioned insNovember:2008.which was carried out:by'Rand
=0 ‘Associates-inslanuiaryi2009n~ A:draft of their_report was attached;to
isMrs!iRobinson’s statement:i Atspage’9-ofithat réportis:a:table:showing
' s~theapticipated cost of catch wp:repairs and future ‘majoroworks:for the
next 30 years, broken down into 5 year intervals: iThédtotal-cost of
anticipated works over 30 years is shown as £1,257,916. The part of
nthat:whichris due:in‘yearsi1 to:5.s: shown:as*£1 10801z consisting'of €
k86,964 painting:works: £20:380:repairs torexternal:iwalls and £3,457
sundry works. The report:also: provides; an"estimate: for contingent
major repairs and contractor’s preliminaries, including the cost of
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34. The'report states thatithe:costs in:the.report:are; based:on:Randisi
schedule! of:ratésicompiledispecifically for.use-iniconjunction:with*stock
of yitcondition'surveys: clt-states ‘the-rates:.usedwithin;this report:do:not
takeraccount:of.the current:cormmercial:climaterand have not:been
o ~market:fested-"2n:relationto’cost. of .external-redecoration;: thesrates
are ‘basedioncredecoration’of the. Site :at |5 yearly.intervalsiand:“carrying
' outcthis work: to individual-properties.in separate:years is-ikely:to,resuit
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35.Mrs. Robinson stated that Sarsen wish to paint the:wholeSite*in-2009.
Sarsen’s view was that it was more cost effective to do the work in one
'go rather than spread:it oven 2: years:due:to:the'overheadrcosts: of . ~ »
& (% scaffoldingrand managemeéntn However;»sheé:had:no evidence.asso the
extra'cost that:would -berinvélved.:sAs the:Sitelis listed, Sarsenisiin the
nprocess.of.applying:for listed:building .consent butras:yet'notenders
have been obtained:for-carrying>out:the:works, Ini2008,Sarsen had
obtained aninformal estimate.of:£110:000.for the exterdalpainting
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there was a predicted balance of £96,642.16 in the sinking fund.as at
31 March 2009. Allowing for external painting at £110,000, the cost of
thesstock!conditiomsurvey-(£9,347)20)nother.contingent expenditire
r. t(£12,000)and:retaining-arreservéinsthesfund of £200 peruniti'gg-.
uer ((£26;400):Sarsen:calculated thatlessees:would -havetq contribute
£461 in 2009. It was: thisifigure-that.Sarsenis-askingfornow:rather
than either of the figures in the application.
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37. Mrs. Robinson gave evidence that the actual balance in the sinking
fund as at 31 March 2009 was £76,425 which is less than the predicted
figure but she did not seek to change the contribution figure of £461.

38. Mrs. Robinson said that no decisions had yet been made about future
works beyond the proposed painting. Sarsen would have to work out a
figure for future contributions to the sinking fund to take account of the
anticipated expenditure over 30 years but she did not anticipate that
contributions would continue at the figure of £461. She accepted that it
was a one-off hit this «year

39.Mrs. Robinson did not seek to oppose the application under section
20C and said that there had never been any question of chargmg any
costs arising from the Tribunal to lessees :

40. Mrs. Humphreys spoke on behalf of the Association. She had
submitted a statement. She does not dispute that it is appropriate to
have a planned maintenance programme. Indeed, she says that the
Association has been suggesting a “Court by Court” painting
programme since 2006. The Assaciation accepts that it is necessary to
increase the sinking fund to meet the cost of such'a programme.
However, she says that an increase from £200 to £461 in one year is
too much. She says that the majority of residents would prefer a
painting programme over 2 years. She says that painting the Site in
one year would lead to the Site looking visually tired at the end of the 5
year cycle. Also, such a programme would be inflexible and wouid not
take account of the varying degrees of weather exposure of different

parts of the Site.

41. Mrs. Humphreys also challenged the method by which Sarsen had
arrived at the figure of £461, based as it is on an informal estimate by a
contractor partner. She said that the Association had obtained an
estimate for painting the whole Site for £80,000 which would remain
the same whether the work was done in one or two years. She
criticized Sarsen for asking for the increase without having gone
through the process of a stock condition survey, consultation,
specification of work and obtaining tenders. She suggested an
increase in the sinking fund contribution to £250 per year which would
be sufficient to cover the cost of the painting works if phased over 2
years and would then continue to build up the sinking fund for future

works.

42, Finally, in relation to section 20C, Mrs. Humphreys said that the
application was unnecessary and the whole.-quiestion of contribution to
the sinking fund could have been resolved by negotiation if Sarsen had
approached the matter in a methodical manner,

43. Mr. Benns emphasised the need for a systematic approach to planning
the work and the need to consider the differing effect of weather on

different units.



44 Mr. Neale, in his written submission, raised a number of issues which
velsare net:relevanttoitherprésentrapplicationtalthoughithey -are<dssuésC2
is2ibetweenhim:andiSarsen;i~They:centre .on the fact that:his.unit«(10

AthurmamCourt)ihasinot:been:paintéd:sincerhe, purchaseéd jitin-1999.

5 He also:challengés the:need:for:Sarsen to.ccommission:axsteck >}
condition survey atthe:costof the less€es! Heirecognises;the:need for
\a-phased programme, of wWorks:and.would ‘preferta3iyearcycle. . He
opposes the:suggestion:of.a:£461- contribution as:hersays'that the
ifigurezhassbeen:plucked auitiofitherair. instead Sarsenishould:beut
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45. Mr. Rowland made a written submission to deal with a point raised by
<scSarsentimits:submiissionwhich«ginotsrelevantto.thist decisionAHe said

srthat hewwasinotroppesing«Sarsen's)application=Mrs: Reacock:made a

s} ewrittenisubmissionisuggesting:that-theicost-should! be distributedia
vbetween thewnits in axdifferent:manner. »\hatiis not ‘anzissue:which can
aiberaddressed-bythe Tribunalas:it:is:determined bythé:leases. ant
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46. The Tribunal accepts:hatitjisigood practice im estate:management to
carry out painting and routine maintenance on a cyclical:basis2glhat is
not to say that what has happened in the past is wrong because,
21 1srjudging.by the:appéarance/as seenbythesTribunalthe Site:appears:to
orlf have:beén reasonably!wellrkept: \Both:Sarseiv.andthe Association
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2471There wasno: cleanevidence as toiwhéther it:willlbeimore: economical
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vioioRand.report:that -aphased:programme;‘is:likely to.resultitin‘a:greater
of wnit ratéiandrMrs:(Robirisonsi unsupported statement that-it would be
more costieffectiveidododhe worklimone hithwl' he!Assoctation claims
that it has an estimate for the work to be done at the same:pricesn
whether over one or 2 years but the Tribunal has not seen the
3\ nwestimate. ThesTrbunalris not'satisfied!:on the.basis ofitheeviderice:.
:beforeditythatiit would:be:cheapertoldd the'work:inionergo: s nne
noHsduyn af rrbLe adsnwilcn et B G S Bo-rne o a2 3 bluoe 2iry
48. The:Tribunal accepts thetAssociationis:evidernice ithat:there;are:some
units on'the:Sité whichhare moéreexposed:to weathering which:may
mean that:somesunitsirequirecmore frequent decorationd A-degree of
flexibility may be required to take account of that factioisnirmaiat

49. Theribunal's main-concern:with:Sarsen’s. proposal:is<the:way-irwhich
it has: soughtitossubstantially increase:the.contribiitionsto thessinking
fund-in.order tofundrworks,whichlit:intendsito carrysout inrthe:current
lyéarsrit ezt 1sey T oi 2400/ 929111 Juo y1iso of heen 91f heiitaui



50. The lease stipulates that the sinking fund should be for “the anticipated
expenditure during the term”. This clearly includes the cost of cyclical
painting. However, a sinking fund envisages looking ahead through
the period of the term to anticipate likely expenditure and accruing a
fund with which to pay it. This has happened in the past and there
existed a sinking fund of £76,425 as at 31 March. Sarsen has now
started the process of calculating what may be required by way of
future contributions to the sinking fund by commissioning the Rand
report which has estimated the likely expenditure over the next 30
years. it has not yet completed that process.

51.At the end of the day, it makes little practical difference 1o the lessees
whether they are being asked to fund the painting works through the
sinking fund or by an interim service charge. The end result will be the
same in that they will have to.pay for the cost of the work. ‘However,
the Tribunal considers that Sarsen has fallen down by confusing the
need to build up a sinking fund to meet anticipated expenditure in the
future with the need to raise an interim service charge in the current .
year to fund works to be carried out in the current year. What the
Tribunal must consider is whether the proposed increase is
reasonable.

52. Sarsen’s evidence is that the painting works will cost £110,000. That is
based on an informal estimate by a contractor. That conflicts with the
evidence in the Rand report which puts painting costs at £86,964.

Rand admit that their costings have not-been commercially-tested. The
Association says that it has obtained an estimate in the region of
£80,000. The Tribunal has no firm evidence before it of the cost of the
proposed work. Sarsen's plan for funding the work is to use part of the
existing sinking fund (but keeping back £200 per unit and a
contingency of £12,000) and asking the lessees to fund the balance
through this year's service charge. Sarsen did not give any satisfactory
reason as to why they need to keep back £200 per unit rather than to
use it to pay for the work. The Tribunal is not satisfied that it is-
reasonable to do so. ‘ o

53. The Tribunal also notes that the. application refers to “an increase in the
annual contribution”. Mrs. Robinson accepted that she thought that
this would be a one-off hit but that is not what is said in the application.
The lease also stipulates that the-amount of the contribution to the
sinking fund is to be determined by the surveyor. There was no
evidence before the Tribunal that there has been any such

determination.

54. The Tribunal sees no justification for increasing the contribution to
£461 whether it is for one year or more. Sarsen has not properly
costed the works which it wants to carry out this year. [t has not
justified the need to carry out those works in 1 year rather than 2. It
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has not justified why it needs to retain a reserve in the sinking fund of
£200 per unit.

55. The Association has suggested that the contribution be increased to
£250 and says that if the painting works are spread over 2 years, there
will be sufficient funds in the sinking fund to meet the painting costs.
The contributions can then be continued on an annual basis to meet
future costs and build up the fund again. In the absence of justification
from Sarsen, the Tribunal accepts that suggestion.

56. Although the Tribunal accepts that Sarsen wants to maintain the Site
properly as it is bound to do, the Tribunal does not consider that
Sarsen has properly thought through the process of funding the
painting works. For those reasons, the Tribunal is not satisfied that it is
reasonable for Sarsen to increase the annual contribution to the sinking
fund to £461 in 2008. To the extent that Sarsen attempts to increase
the contribution to the sinking fund to that level, any such increase is
not payable by the lessees.

57.Mrs. Robinson said that if Sarsen is not allowed to increase the
contribution, Sarsen would not be able to do the painting work in 2009.
The Tribunal does not accept that proposition. If Sarsen decides to go
ahead with painting the whole Site in 2009, there is no reason why it
should not seek to raise further funds by way of an interim service
charge when it has obtained appropriate estimates. Alternatively, it
may decide on a phased programme of painting.

58. Sarsen does not seek to oppose an order under section 20C. Even if it
did, the Tribunal is satisfied that it would be just and equitable to make
such an order. Sarsen started the application by asking for a
contribution of £668 or £584. It is now seeking £461. |t issued its
application at a time when it had no proper estimates for the cost of the
work and at a time when it had only just commissioned the stock
condition survey. The application was premature. The Association
says that it was unnecessary and that proper consultation could have
avoided the need for the application. The Tribunal agrees with that
view.

JCPn
-/"'

Mr. J G Orme
Chairman
Dated 22 May 2009
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