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Decisions of the Tribunal

(1)

(2)

()

The terms of the settlement of the substantive matters are attached to this
determination.

The Tribunal does not make an order under section 20C of the Landlord and
Tenant Act 1985

The Tribunal limits the reasonable costs in connection with the LVT
application and these proceedings to £1000.

The Tribunal makes the determinations as set out under the various
headings in this Decision

Since the Tribunal has no jurisdiction over county court costs and fees, this
matter should now be referred back to the Wandsworth County Court.

The application

1.

Proceedings were originally issued in the Central London County Court under
claim no. 1UD70638. The claim was transferred to the Wandsworth

County Court and then in turn transferred to this Tribunal, by order of District
Judge Swan on 14" May 2012.

2. On the morning of the hearing the Applicant and the Respondent agreed the
amount of service charges and administration charges payable by the
~Respondent on terms that are recorded in an attachment to this determination.
3. At the hearing, the Respondent applied for an order under section 20C of the
1985 Act.
The hearing
4, The Applicant was represented by Miss Crampin of Counsel at the hearing

and the Respondent appeared in person.

The background

5.

The property which is the subject of this application is a first floor flat in a five
storey building with a basement which is additionally divided into flats.

Neither party requested an inspection and the Tribunal did not consider that
one was necessary, nor would it have been proportionate to the issues in
dispute.




The Respondent holds a long lease of the property which requires the landlord
to provide services and the tenant to contribute towards their costs by way of a
variable service charge. The specific provisions of the lease and will be
referred to below, where appropriate.

Application under s.20C

8.

10.

11.

12.

At the hearing, the Respondent applied for an order under section 20C of the
1985 Act. The Respondent argued that there was no need for litigation
between the parties and that once the information she requested had been
provided she agreed to pay the outstanding charges and a proportion of the
administration costs.

Miss Crampin argued that the prima facie position was that the Applicant was
entitled to its costs as a property right and that it would not be just and
equitable to make the order requested because the Applicant had responded
fully to questions raised by the Respondent, certainly by the date of the
transfer from the County Court, and that the statutory consultation notices
provided extensive explanation of the phasing of the works and the position of
the reserve fund.

The Tribunal determines not to make an order under section 20C of the 1985
Act. The reasons for that decision is that it accepts that the necessary
information was available to the Respondent from the middle of May 2012 and
the Respondent was unable to identify what information in the Applicant’s
response served on 23" August 2012 was unknown to her prior to that date.

The Tribunal further determines that the Applicant’s costs in relation to the
transfer of these proceedings to the LVT be limited to £1000.

The reason that the Tribunal limits the costs is that whilst it appreciates that
work has gone in to attendance at the PTR and the hearing and in preparing
the hearing bundles the case was not of sufficient complexity to justify
employing counsel.

The next steps

13.

Chairman:

Date:

The Tribunal has no jurisdiction over county court costs. This matter should
now be retyrned to the Wandsworth County Court.

Helen Carr

13" September 2012




Appendix of relevant legislation

Landlord and Tenant Act 1985

Section 18

(1)

(2)

In the following provisions of this Act "service charge” means an amount

payable by a Tenant of a dwelling as part of or in addition to the rent -

(a)  which is payable, directly or indirectly, for services, repairs,
maintenance, improvements or insurance or the Landlord's costs
of management, and

(b)  the whole or part of which varies or may vary according to the
relevant costs.

The relevant costs are the costs or estimated costs incurred or to be
incurred by or on behalf of the Landlord, or a superior Landlord, in
connection with the matters for which the service charge is payable.

For this purpose -

(a) "costs" includes overheads, and

(b)  costs are relevant costs in relation to a service charge whether
they are incurred, or to be incurred, in the period for which the
service charge is payable or in an earlier or later period.

Section 19

(1)

Relevant costs shall be taken into account in determining the amount of a
service charge payable for a period -
(a) only to the extent that they are reasonably incurred, and

~(b)  where they are incurred on the provisions of services or the

carrying out of works, only if the services or works are of a
reasonable standard;
and the amount payable shall be limited accordingly.

Where a service charge is payable before the relevant costs are incurred,
no greater amount than is reasonable is so payable, and after the
relevant costs have been incurred any necessary adjustment shall be
made by repayment, reduction or subsequent charges or otherwise.

Section 27A

(1)

An application may be made to a Leasehold valuation tribunal for a
determination whether a service charge is payable and, if it is, as to -
(&)  the person by whom it is payable,

(b)  the person to whom it is payable,

(c) the amount which is payable,

(d)  the date at or by which it is payable, and

(e) the mannerin which it is payable.




()
(3)

Subsection (1) applies whether or not any payment has been made.

An application may also be made to a Leasehold valuation tribunal for a
determination whether, if costs were incurred for services, repairs,
maintenance, improvements, insurance or management of any specified
description, a service charge would be payable for the costs and, if it
would, as to -

(a) the person by whom it would be payable,

(b)  the person to whom it would be payable,

(c)  the amount which would be payable,

(d) the date at or by which it would be payable, and

(e) the manner in which it would be payable.

No application under subsection (1) or (3) may be made in respect of a
matter which -

77(a) “has been agreed or admitted by the Tenant, -

i (b)- - +has been, or'is to be, referred to arbitration.pursuant to a post-

dispute arbitration agieement to which the Tenant is a party,
(c)  has been the subject of determination by a court, or
(d)  has been the subject of determination by an arbitral tribunal
pursuant to a post-dispute arbitration agreement.

(5) Butthe Tenantis not to be taken to have agreed or admitted any matter
by reason only of having made any payment.
Section 20B
1) y of thve relevant costs taken into account i in determlnmg the amount

(2)

demand for payment of the service charge is served on the tenant then
(subject to subsection (2)), the tenant shall not be liable to pay so much
of the service charge as reflects the costs so incurred.

Subsection (1) shall not apply if, within the period of 18 months beginning
with the date when the relevant costs in question were incurred, the
tenant was notified in writing that those costs had been incurred and that
he would subsequently be required under the terms of his lease to
contribute to them by the payment of a service charge.

Section 20C

(1

‘A tenant may make an application for an order that all or any of the costs

incurred, or to be incurred, by the landlord in connection with proceedings
before a court, residential property tribunal or leasehold valuation
tribunal, or the Upper Tribunal, or in connection with arbitration
proceedings, are not to be regarded as relevant costs to be taken into
account in determining the amount of any service charge payable by the
tenant or any other person or persons specified in the application.




(2)

The application shall be made—

(a) in the case of court proceedings, to the court before which the
proceedings are taking place or, if the application is made after the
proceedings are concluded, to a county court;

(aa) inthe case of proceedings before a residential property tribunal, to
a leasehold valuation tribunal,

(b)  inthe case of proceedings before a leasehold valuation tribunal, to
the tribunal before which the proceedings are taking place or, if the
application is made after the proceedings are concluded, to any
leasehold valuation tribunal;

(c) inthe case of proceedings before the Upper Tribunal, to the
tribunal;

(d) inthe case of arbitration proceedings, to the arbitral tribunal or, if
the application is made after the proceedings are concluded, to a
county court.

The court or tribunal to which the application is made may make such
order on the application as it considers just and equitable in the
circumstances.

Leasehold Valuation Tribunals (Fees)(England) Requlations 2003

Regulation 9

(1

(2)

Subject to paragraph (2), in relation to any proceedings in respect of
which a fee is payable under these Regulations a tribunal may require
any party to the proceedings to reimburse any other party to the
proceedings for the whole or part of any fees paid by him in respect of the
proceedings.

A tribunal shall not require a party to make such reimbursement if, at the
time the tribunal is considering whether or not to do so, the tribunal is
satisfied that the party is in receipt of any of the benefits, the allowance or
a certificate mentioned in regulation 8(1).

Commonhold and Leasehold Reform Act 2002

Schedule 11, paragraph 1

(1)

In this Part of this Schedule “administration charge” means an amount
payable by a tenant of a dwelling as part of or in addition to the rent
which is payable, directly or indirectly—

(a)  for orin connection with the grant of approvals under his lease, or
applications for such approvals,

(b)  for or in connection with the provision of information or documents
by or on behalf of the landlord or a person who is party to his lease
otherwise than as landlord or tenant,

(c) inrespect of a failure by the tenant to make a payment by the due
date to the landlord or a person who is party to his lease otherwise
than as landiord or tenant, or




(4)

(d)  in connection with a breach (or alleged breach) of a covenant or
condition in his lease.

But an amount payable by the tenant of a dwelling the rent of which is
registered under Part 4 of the Rent Act 1977 (c. 42) is not an
administration charge, unless the amount registered is entered as a
variable amount in pursuance of section 71(4) of that Act.

In this Part of this Schedule “variable administration charge” means an
administration charge payable by a tenant which is neither—

(@) specified in his lease, nor

(b)  calculated in accordance with a formula specified in his lease.

An order amending sub-paragraph (1) may be made by the appropriate
national authority.

Schedule 11, paragraph 2

A variable administration charge is payable only to the extent that the amount
of the charge is reasonable.

Schedule 11, paragraph 5

(1)

An application may be made to a leasehold valuation tribunal for a
determination whether an administration charge is payable and, if it is, as
to—

~ (a) the person by whom it is payable,

(b)  the person to whom it is payable,

: '~~*"(C)*§-”j:: ~the amount which is payable,

(2)

(4)

(5)

(d) the date at or by which it is payable, and S
(e)  the manner in which it is payable.

Sub-paragraph (1) applies whether or not any payment has been made.

The jurisdiction conferred on a leasehold valuation tribunal in respect of
any matter by virtue of sub-paragraph (1) is in addition to any jurisdiction
of a court in respect of the matter.

No application under sub-paragraph (1) may be made in respect of a

matter which—

(@) has been agreed or admitted by the tenant,

(b)  has been, oris to be, referred to arbitration pursuant to a post-
dispute arbitration agreement to which the tenant is a party,

(c)  has been the subject of determination by a court, or

(d)  has been the subject of determination by an arbitral tribunal
pursuant to a post-dispute arbitration agreement.

But the tenant is not to be taken to have agreed or admitted any matter
by reason only of having made any payment.




An agreement by the tenant of a dwelling (other than a post-dispute
arbitration agreement) is void in so far as it purports to provide for a
determination—

(@) in a particular manner, or

(b)  on particular evidence,

of any question which may be the subject matter of an application under
sub-paragraph (1).

Schedule 12, paragraph 10

(1

(2)

3)

(4)

A leasehold valuation tribunal may determine that a party to proceedings
shall pay the costs incurred by another party in connection with the
proceedings in any circumstances falling within sub-paragraph (2).

The circumstances are where—

(@)  he has made an application to the leasehold valuation tribunal
which is dismissed in accordance with regulations made by virtue
of paragraph 7, or

(b)  he has, in the opinion of the leasehold valuation tribunal, acted
frivolously, vexatiously, abusively, disruptively or otherwise
unreasonably in connection with the proceedings.

The amount which a party to proceedings may be ordered to pay in the
proceedings by a determination under this paragraph shall not exceed—
(a) £500, or

(b)  such other amount as may be specified in procedure regulations.

A person shall not be required to pay costs incurred by another person in
connection with proceedings before a leasehold valuation tribunal except
by a determination under this paragraph or in accordance with provision
made by any enactment other than this paragraph.
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