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LAW COMMISSION

Published Working Paper No.16

WORKING PARTY'S
PROVISIONAL PROPOSALS RELATING
TO
TERMINATION OF TENANCIES

NOTE

_ This is a Working Paper of the Law Commission's Working
Party_on the Codification of the Law of Landlord and Tenant.
It is éirculated, in the Law Commission's series of published
working_papers, in order to obtain comments and criticisms.

Tﬁe Law Commission are most gratefﬁl‘to the Working Party

for what is clearly a courageous and‘imagihative attempt to
solve some of the most 1ntractable problems in this fleld._ -At
the same tlme the Law Conm1551on must not be taken necessarlly
to subscribe in all cases to.the particular solutlons suggested
by the Working Party. Before coming to a decision we wish to
havé the views of those to whom this Working Paper is.

circulated. We hope that readers of it will feel free not

only to comment on the Working Party's proposals but also to

A put fofward alternative solutions to any of the proposals.

We would particularly draw attention to the following

matters: -

Propositions 3 and b "It will be observed that these treat

a formal surrender as surrender by agreement
and the other most common type of surrender,
‘that by delivery up and acéeptance of

possession with the intention of ending the
tenancy, as a surrender by bperation of law.

Might it not be more realistic to treat

both as surrenders by agreement?
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'gerosition‘Q “As“regardshlengthwandmexpiry“date«of'noticeéw)

tQ quit, the Working Party propose to retain the
preéent.fﬁleéhéXcépt that they would solve the
:%pgdﬁlém of péf{odiééi tenancies with an unknown
commenCGmeht~date by requiring five quarters'
notideﬂin_the case of «yearly tenahcies and, in the
case of shorter periodical tenancies, two periods'
notice to expire at . the end of a caleﬁdar month,
;There are a number of alternative solutions. For
example, in the case of yearly tenancies it might
be proVided that, in the absence of agreemenf'to
the. contrary, the<tenaney,oould;be'énded by six
ﬁ'.“;,fgffi-months notice to expire on-.or at any time after
‘the expiration of the first‘yeapY(gp,,perhaps, on
any rent day thereafter).  Further, it appears
from Note 7 on p.6 that the‘Working:Party envisage
~*. .- that the usual quarter days shou;d;sometimes be
substituted. for the contractual:qgapter:days.

"Views: on. these points would be;appreciated.

.,ﬁw,gnqpoéition 9 Is this the best method of dealing with the
- Jproblem Qf abandoned premises and.is”i;.practicable
~-to define "abandonment" in the sase, for example,
.0of .vacant. 1and?. -

Proposition 10 = -This does away with automatic forfeiture on

re-entry. As pointed out at_pp.?OEZj; therc wes
a-division of opinion among.the membcfs~of the
Working Party regarding certain aspects.of the
suggested procedure and -views on ‘this would be
- welcomed. | -

Proposition 12 . The definition of frustration suggested by

- the Wbrking Party appears to be stricter‘than under
the common law.doctrine by requiring, not mcrely
that the frustrating event has not been provided

Ifqy, but also that it has not been contemplated.

~ii-
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Lt seemo.that the ‘effect would be invariably to
exclude what is admltted on p.32 to be "perhaps
the moot eommon type of frustrating event" - a
Vdestruction:of'the premises by fire. Furthermore,
it is proposed tﬁat'the ffﬁstrating event should
not automatically end the tenancy but that a court
order should be needed. Here too, there was a
.difference of opinion within the Worklng Party.
Apart from these speﬂlflc guestions, comments on any part
of the Work;ng Paper are invited. They should please be sent

to the Law Commission prior to.20th July 1968.

3rd April, 1968.
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TERMINATION OF TENANCIES )

I - INTRODUCTION

1 "Cohtinﬁing its review of the general law of Landlord and
Tenant, thé Law Commission's Working Party has now reached the
sub ject 6f ferminatiOn of: tenancies. Here it has found.
perhaps not the heart, but certainly the densest part, of the
jungle. ‘Parts of theé present law are archaic or little used
(e.g.'thé'éomﬁon'law.aS'tO-digclaimeP'Of tenancies by record

‘ or‘act;iﬁspéis,'the“provisionsqfOP'the‘recoverj-of desérted___
tenements in the Acts of 1737 and 1817, and the right of &
landlord to re-enter upon forfeiture without Court order),“mi |
Parts of the law are beset with technicalities and uncertain;v
ties, leading often to delays and sometimes to unnecessary
litigation (e.ge notices to quit and the gpatutqry_provisions
controlling termination for breach of obligation by the
tenant). In one respect in particular, normal commepeial i

" bargaining results in prejudice to the tenant's position, for
it is usual to provide in the tcecnancy that a léndlord can
terminate the tenancy for a rolaﬁively trivial breach of
obligation by the tenant, whereas a tenant cannot, even whcrec
the landlord has becen guilty of a serious brcach.

2. Some complciity in this branch of thec law is inevitable
because of the interaé%ion of two basically diffcrent cbncopts,
namely thc concept of a term of ycars as a legal cstate in
land valid against all comers, and the concept of a contract
vetween landlord and tenant. But the Working‘Party belicves
that many of thec archaisms, unccrtaintics and difficultics can
be removed. The provisional propositions which follow are
aimed at simplifying the law, and bringing it into accord
with modern nceds, whilst kceping a fair balance betwcen the
interests of landlords and tcnants.’ .

3. Important fcatures of these propositions arc: -

(a) the replacement of forfeiture on re-entry by the

=



landlord. for thé—tenant‘swbreach.of obligation,
by termination by court ordcr; and consequently,
the abolition of thc tcnant's automatic rights of
relicf against forfeiturc in ccrtain cascs; |

(b) thc introduction of tcrmination by court ordcr, on
thc application of thc tenant, for brecach of
obligation on thc part of thc landlord;

(¢) thc introduction of court orders for termination of
tenancics on grounds similar to thosc of
frustration and impqssibility of performancc
applicablc to contracts;

(d) the introduction of a new summary rcemedy for thQ.

| rccovery of abandoncd premises to replacc tho
Distrcss for Rent Act 1737, s.16 as aﬁoﬁdcd, and
the Landlord and Tcnant Act. 1954, s.54.

The propositions deal with thc gencral law, and must bce
rcad subjoct to overriding provisions rclating to the
tcrmination of special typcecs of tcnancy such as arc found in
C.g. the Rcnt Acts, thce Landlord and Tcnant Act 1954 and the
AgrlculturQI Holdings Acts and in thc casc of rcgistercd
lcascs, to thc provisions of thc Land Registration Acts 1925-
1966 and thc rulcs madc thcrcundcer. They do not dcal with
termination undcr thc tcrms of a compulsory purchasc ordcr or
upon cnfranchiscment (undcr thc Places of Wdrship
(Enfranchisemcnt) Act 1920 or the LcaSchold'Rcform Act 1967)
because in thesc cases the 1ntcrcst is cxtlngulshcd by merger
in the performance of a statutory contract. |

Propositions 10.00, 11.00, and 12,00 deal with the power
of the Cburt to terminate a tenancy on the ground of breach of’
obligations or impossibility of performance. Thc Working
Party has considercd whether the_Court shOuld héve a broader )
power to ofder4termination of a tenancy on the gfound that it
would be just and equitable to do SO. The Working Party is"

not persuaded that this further poWer to tormlnate is

-



Justlfled except poss1bly in rcspect of absolute covenants

against ass1gnmcnt chango of user and alteratlons and

improvements. The Worklng Party proposes in a future paper

to examine to what extent, if at all, such absolute covenants

should be permitted(1), and if permitted, whethcr the tenant

should be entitled to any relief; either by giving power to

the court where appropriate to tecrminate the tenancy, or by

giving the tenant a statutory right to surrender. In the

meantime, the Working Party . is particularly anxious to

receive views on this matter.

6.

The Working Party emphasises that the rlghts proposed to

be given to landlords and tenants to apply for court orders

terminating tenancies for breach of obllgatlon, are in no way

intended as exclusive remedies in such cases. In many cases

the injured party will prefer (in default of the breach being

remedied) to invoke the court's jurisdiction to grant relief

other than a termination order, and the power of the court to

grant such other relief, for exanple damages, 1n3unctlon,

specific pcrformance and the app01ntment of receivers and

nanagers is not limited by the propos1tlons in thls paper.

» Published Worklng Paper No. 8( ) (Obllgatlone of landlords and

tenants) contalns some proposals for extendlng the

availability of'suohlremedies.

II - PROPOSITIONS AND COMMENTARY-

TERMINATION BY AGREEMENT

Bxpiry of a specific¢ period

4.00 A tenancy granted for a specific period, shall,
unless terminated carlier under the propositions
below, terminate when that period expires.

Note: No new propositien of law is postulated here.

(1) cf£. the recommendations of the Jenkins Committee

(1950 Cmd. 7982).
(2)

This is a previous Working Pager publlshed by the Law
Commission on 31st March 19 in which comments were
invited on the Working Party s provisional propositions
relating to obligations. .

_3._
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Termination on notice under.agreed provisions

2.01

Notes: 1.

2.

3.

4.

2

Surrender

3.00
3.01

A tenancy.which is terminable on notice by either

party by reason of the occurrence of an event

other than

(a) Treach of obligation by thé tenant, or

(b)  Dbankruptcy of the tenant [or the taking in
execution of the tenant's interest]

shall terminate on the expiration of such notice.

Except where the event is one within Proposition
(a) or (b) above, a tenancy Which:apaft from this
proposition would terminate onbbrtb§breferehce to
the occurrence of an event either without ﬁhe act

of either party or vn the performance of some act

. other than the service of notice, shall take

effect under the code as a tenahéy terminable by

~at least one month's notice in writiné”aftef the

event has occurred.

Proposition 2.00 retains the present law where the parties
provide expressly for termination, for example, on the
exercise of an option to determine whether generally or
for thc purpose of building or rebuilding.

Proposition 2.071 covers tenancies limited conditionally,
including service tenancies and tenancies determinable
with life or lives or on the marriage of the lessee,
Thder the code they will not terminate automatically on
the occurrence of the agreed event, but instead will be
terminable on notice.  Thus s.149 (6) of the Law of
Property Act 1925 is retained; cf, also Validation of
War-~Time Leases Act 1944 &.1.

For termination for breach of obligation by the tenant or
on the bankruptcy of the tenant, see Proposition 10.00
below.. ’

Bankruptcy in this context includes liquidation.

It is doubtful whether it is now appropriate to include

also "taking in execution of the tenant's interest'; see
Administration of Justice Act 1956 s.34.

A terarcy shall be terminated by surrender by
eXpreééJééreément of the parties.

Thi's proposition shall be subject to the

-



Notes: 1.

2.

(%]

provisions of ss.52, 53, 139 -and 150 of ‘the Law ()
of Property Act 1925. | |

Proposition 3.00 retains the present law in respect of
express surrender.

Express surrcnder (a formal node of “termination required
to be by deed or in writing, ss.52 and 53) requires the
mutual agrecment of the parties, for whilst it is a
unilateral act on the part of the tenant, it does not
operate as such unless accepted by the landlord,

For surrender by operation of law sce Proposition 5.00
below.

Cormentary

The Working Party reached the conclusion that the present law of

surrender is, whilst superficially complicated, basically both sound and

. sinple, and consider that the cormon law two-fold classification

(i.es "oxpress" and '"by operation of law™) should be retained. It is

necessary to provide for the cffect of surrender, particularly upon third

vparties, and without being tied to the terms in which they are expresssd

the Working Party sees no rcason to depart fron the principles set out in

£8.139 and 150 of the Law of Property Act 1925.

"Notices to quit

LMo

Ll-o 01

Subject to express agrecment .to the contrary
periodic tenancics shall be determinable by
notice{in writing]as follows: -

(a) a yearly tenancy shall be determinable, if
it is'fikod in relation to quarter days,
by at least two quéfters' notice, or
otherwise by at lcast six months' notice
to expire in both cases at the end of a

yvearly periocd, and

'(b) any other periodic tenancy based on a period

of less than a yeaf»shall be determinable
at the end of a period by at lcast .one
period's notice, and in any case in
respect of a dwellinghouse by not léss

than four wecks' notice.

Provided that a notice to quit shall be valid,

...5._
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regardless.of whether it expires at the end of

the period, if

(a) in the case of a yearly tenancy, it expires
on any quarter.day, and gives at least .

five quarters' notice, or

'(b) in the case of a tenancy based on any period

less than a year, it expires at the end of
a .calendar month; and gives at least two
periods' notice, and in any case in
respect of a dwellinghouse not less_than

‘four weeks' notice.

Unless a contrary intention appears, it shall be

presumed that the period upon which the tenancy

‘Notes: 1.

is based. 1s the same as the perlod by reference
to which rent is payable.
Should notices to qui’ be required to be in Wrifiﬁg?mlh

Proposition 4.00 substitutes six months for a half year's

- notice but otherwise prescrves the common law rules as to

notices to quit.

Further, as an alternative, Proposition 4.01 provides an
expiry date that is certain, t6 mcet cascs where the
precise date under Proposition 4.00 is in doubt.

S5.16 of the Rent Act 1957 is nade an 1ntegral part of the
propositions.

Proposition 4.02.is intended to resolve doubts as to the
length of notice required where the period of the tenancy
cannot be determined with certalnty.

Tenan01es at will or on. sufference are to be considered in
the context of what spe01es of tenancy are to be covered
by the code. : :

The usual quarter days ave March 25th) June 24th,
Septenber 29th. and Decenber 25th. Infornation about
custonary local variations and observations on the

© foasibility of standardising.then are invited.

Commentary

" Two main considerations influenced the Working Party in forrmlating

the propositions on notices to quit: ‘fifsf,'the undue technicality of the

present law as to the date of service and expiratién of such notices, and

secondly, the absence of any general provisions covering the node of

service of notices to quit. The Wbiking‘Party considered whether a

e
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genecral slip-rule should be introduced whereby notices expressed to expiﬁ;)
at the end of a period, but which fail because they give insufficient
notice or expire on-the wrong date, would nevertheless be effcctive to
deternine the tenancy for example at the end of the completed period next
after scrvice. That however would still leave unresolved the difficulty
of ascertaining the procise date of cxpiry; and the Working Party prefers
a rule based on calendar dates as an alternative to the common law rule.
Doubts as to %he length of notice required on account of the uncertainty
of the period of the tenancy would be overcome by a presumption based on
the period for which rent is payable. As rogerds scrvice of notices to
quit, it is thought that therc should be a uniforn body of rules governing
the scrvice of.all notices under the codej and the propositions

formulated by the Working Party arc set out in the Appendix.

TERMINATION BY OPERATION OF LAW
\\

\

Surrender

5.00 A tenancy shall be terminated by surrender where
the unequivocal conduct of both parties is
inconsistent with. the continuance of the existing
tenancy..

5.01 ' The proposition shdll be subject to the

provisions of ss.139 and 150 of the Law of
Property Act 1925.

Notes: 1. Propositions 5.00 reteins the comnon law nethod of
termination '"by operation of law"; cf. Proposition 3.00
for express surrender,

2. The surrender is implied fron the conduct of the parties
regardless of whether or not they have addresscd their
ninds specifically to the tormination of the current
tenancy. It covers not only cages where the parties nay
not nccessarily have considered or even intended the
termination of the prescnt tenancy (c.g. where the tenant
accepts a new and valid tenancy of the same prenises, or
sone different interest in the premiscs inconsistent with
that under the current tenancy), but also cases where
they may have done so specificelly, but have not satisfied
the formal requircments of ss.52 and 53 of the Law of
Property Act 1925 (e.g. giving and acceptance of
possession or keys).

Merger

6.00 Where a tenancy becomes vested in the owner for

-~ A



Notes: 1.

2.

the time being of the revefsion immediately
expectant on the tenancy the tenancy shall,
subject to ss.139 and 185 of the Law of Propcrty
Act, 1925, be merged in the reversion, provided
the roversion'énd the tenancy are held by tho same

person in the same right.

This proposition preserves the eguitable rule based on the
intention of the parties (s.185)\1}) and, where therc is
nerger of a mesne tcnancy, the rights and obligations of
the sub-tonant are unaffected (s.139).

Exercisc of the rights to enfranchisc under s.1 of the
Leaschold Reform Act 1967 operates to tcrminate the
tenancy by nerger. ‘

The proposition does not- cover merger of satisfied terms

- under the Law of Property Act 1925 s.5. But is it

Enlargement

7.00

Note:

nccessary at the present tinme to retain this special
provision?

Provisions in respcct of enlargémcnt of the
residue of a long term at a rent having no money
value into a fee simﬁie cstate along the linecs of
8e153 of the Law of Propecrty Act 1925, shall be
retained.

On enfranchiscment, sce Introduction, para. 4 and
Proposition 6.00 note 3 above.

Commentary

Fron the little information we have as to how much usc is made of the

provisions of s.153, it would appeer that it is mainly confined to long

leases granted around the time of Elizabeth I, and it is clear that the'.

conditions to be satisfied arc extrenely restrictive. It has been

suggestcd that the scction offers a device to overcome the difficultics of

enforcing positive covenants; but it is described as "untried and

artificial"™ in paragraph 8 (vi) of the Wilberforce Report (1965 Cmnd.2719),

and will in any casc ceasc to have any significance once legislation to

give effect to the recomnendations of that Committec is cnacted.

Assuning that it is retained, the Working Party considers that it would

(1) Sec Golden Lion Hotel (Hunstanton) Ltd. v. Carter [1965] 1 W.L.R.

1189.
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. be useful to:widen the scope of. s.153, and invites vicws on the suggesti( )
- that. the conditions. as to tine, rent. and otherwise shouléd be anended, so

- that enlargenent would be possible for -exanple:-

_(a) ~where the tern as originally,granted_was for not less than

100 years (i.e: to exclude.99-ycar leases), and

(b) where at least .50 years of the tern have expired, and

.,(c)-:where a rent not. excceamb £5 per annun has not been collected

 or pald for at. 1e@ot 20 yoars, und

(d) 'Whether or not the term is 11able to be determined by re-entry

- for conditions-brbken,

Further, views are invited Ubon whether there is any practical

Disclaimer

8:00- Note:.

_ §ehefit“in;?e@ainiﬁg these long terms at rents of no noney value say of

‘nmore than 100 years. |

e e

. The Working Party is now exanining the law:of idisclainer

in bankruptcy and liquidation as it affeccts the landlord

- and tenant relationship, and will publish provisional

proposals on this subject in a later Working Paper. As

.. a concept, however, disclaimer has an inpact on the law of

landlord and tenant in two other cases; firstly, as
affecting the :rights of persons on attaining their
najority to disclain equitable intercsts flowing fron
agreenents nade during minority; sccondly, where
disclaincr ”by natter of record" or by "act in pais" on

.the. part of a tcnant -takes. effect as a forfeiture of a

tenancy. Antlclpatlnb that following upon the report of
the Latey Cormittec 1967, Cmnd. 3342, legislation will be
introduced to deal with the propriectary and contractual
rights of infants, the Working Party has considered it
inappropriate in ‘thepresent paper to.deal: with the
forner. Ls regards the l%ttor, the Working Party has
taken the view thatiin sc¢ far as: disclainer taking effect
as a forfeiture is not already obsolete(1), it does not

"o ddffer in prineiple from, .and is almost invariably

accompanied by, other breaches of obligation on the part

of tenants, so .that the cases. to which it might continue

to apply can be adequately contained within Proposition

. 10,00 ‘which Qeals with tormination .of tenants! breaches
pf obllbutlon.

Recovery of abandoned. premiges . .

- 9 OOO

_Where (a) the premises let have been abandoned,

and .

(b) the tenant 1s 1n arrears. w1th the renu

) the landlord shall have a stﬂtutory right to

sy B ey P e

(1) ‘Sce Lord Denning in Warher v. Sarpson-{19597'1 B, at pp.312-317.

Qe



re-enter, the exercise of which will terminate
the tenancy.

Notes Propositicn 9.00 provides a new swmary rencdy for
the recovery of abancdonced prenises,

Commentary

(1) The provisions of s.16 of the Distress for Rent Act 1737 as amended(1)

appear to be little used, probably becausce the nrocedure is
cunbersone and out-dated, and s.54 of the Landlord and Tenant Act
1954 is of very linited application. The Working Party therefore
considers that thesc provisions should be replaced by a new sumnary
renedy basell on abandonnent of the premiscs and arrears of rent.

It is arguable however that there would be no need to provide a
sﬁéciai remédy in addition to the others proposed in this paper,
since (a) abandonnent will usually be accompanied by breach of

obligations for which a renedy will already be availecble under

Proposition 10,00 below, and (b) our propositions on thé scrvice of

notices (sec the Lppendix of this paper) will nake service possible

even though the tenant has abandoned the premises.

(2) It may be felt that even if a special remedy is required a sclf-help

renedy such as this is no longer acccptéble, and that in conformity
with our proposals in Proposition 10.00 it should be available only
on the order of the court, but that being a summary remedy it

should be autonatic (i.o. that ‘the court should have no discretion

to refusc an order for termination once the conditions in respect

of abandonnent and arrcors of rent have been satisfied). Viecws

are invited therefore on thesce particular points.,

TERMINATION BY ORDER OF THE COURT

Termlnatlon for breach of obligation and on the bankrupt;y of

the tenant

The right'of a landlord to terminate a tenancy,
either by forfelture or by re-entry, shall be
abollshed except in the case provided under

Proposition 9.00, In future termination for

(1) By the Descrted Tenenments Recovery Act 1817.

~10-"



10.01

thes:

Operative Date

1.

2.

10.02

breach of obligation or upon insolvency on the
part of a tenant will be dependent upon an
order of the court in accordance with the

Tollowing propositions.

The court shall have power on the landlord's

application to terminate the tenancy (subject

to the further provisions under this heading): -

(1) where the tenant is in breach of a tenancy
obligation (including en obligation
imposed by the code), and

(2) where the tenancy provides that it is
terminable on the bankruptcy or
ligquidation of the tenant.

Proposition 10.00 abolishes re-entry and hence the

common law doctrine of forfeiture,- Thus, the

combined effect of Propositions 2.01 and 10.00 is

that under the code a tenancy will not terminate by

re-entry except in the limited circumstances under

Proposition 9.00.

Conditions as to bankruptcy of the tenant have been

excluded from Proposition 2.01 ‘above and included

specifically here to make provision for the rights of
relief under s.146 (10) of the Law of Property Act

1925,

It is doubtful whether it is now appropriate to
include also "taking in execution of the tenant's
interest'y; cf. Administration of Justice Act 1956
Se34.

This and the propositibns below are intended to
aszimilate as far as possible proceedings in all cases
where forfeiture is now normally available, whether

based upon non-payment of rent or breach of some other
obligation.

Where proceedings for termination are insti-
tuted, the tenancy shall continue and, subject
to the powers of the court to make interim
orders pending determination éf the proceedings,
the rights and obligations of the parties

under the tenancy shall remain enforceable,

~11 -
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-/ unless and until the court orders it to be

.,
S~

terminated.

Notes: 1. This proposition follows from Proposition 10.00 and
overconies the difficulty as regards preservetion and
- enforcenent of tenancy obligations pending the
outcone of procecedings.

2. On interin relief sec Proposition 10,08 below.

3. On rights relating to asgighnents and sub-lettings
nade after the service of the writ and rights
accruing under Part II of the 1954 Act after service
of the writ, see Proposition 10.Q9 bhelow,

Institution and Stay of Proceedings

10.03 Where proceediﬁgs for termination are
instituted, no prior notice of intention to
commence procecdings shall be reqguirced, but:-
(1) thé.landlord shall in his writ or summons

specify with particularity the breach
or event upon which he intends to rely;
(2) the tenant shall bec entitled to apply for
aaétay on the ground that continuance
of the proceedings (for the time being)
wouid be opprcssive bocause: -
(a) he has taken or is taking steps
to rcmedy the breaches; or
(b) the damage to the reversibn is or
would be trivial; or
(c) in all the circumstances,
terminqtion would be unreasonable;
(3) where in procecdings for termination for
| breach of repairing obligations the
tenant shows that at the date of
service of the writ threc or more ycars
of the term pémain,unexpired (i.e. that
the conditions at present in the
Leasehblﬁ PrOperty“(Réﬁairs) Act 1938,
apply) he shall be entitled (without

proof of any of the matters in

- 2



10.04

sub-paragraph (2) above) to a stay of o
proceedings unléss the landlord proves ocne of

the factors in s.1 (5) (a)-(e) of the

Leaschold Property (Repairs) Act. 1938, ,

Notes: 1. This proposition accords with the view of the majority

Note:

of the Working Party. The ninority view is set out in
the comnentary at p.20 below where the arguncents are

indicated,

24

4.

Here the ainm is to eliminate the difficult problemns
which at prescent often arisc concerning the steps
preparatory to forfeiture whether under the Cormmon Law
Procedurc Act 1852 or s.146 of the Law of Property

Act 1925. Whilst the requircnent of a formal notice
is dispensed with, the nost important contents -of such
a notice, (i.e. the breach upon which the landlord
intends to rely) must be specified "with particularity"
in the writ or surmons. Under this sinmplified
procedure, the landlord will not be troubled;“for
exanple, with the questions that arisc at prescent under
s¢146 (1) of the Law of Property Act 1925, i.e.
whether or not the breach is remediable, whether or not
he has allowed a reasonable time betwecn service and
proceedings, and the question of compensation., But
the conduct of the landlord and the tenant will be a
factor to be taken into account by the court in
deciding whether or not to grant a stay of procceding
under Proposition 10.03 (2) or to order termination
(see Proposition 10.05).

In disponsing with the requircnent of formal notice, it
is not intended that the landlord should be able to

pursue proccedings without giving the tenant a
reascnable opportunity of remedying the breach, and
Proposition 10.03 (2) affords hin such an opportunity
by enabling hin to apply for a stay of procecdings.

Proposition 10.03 (3) in effect prescrves the
provisions of s.1 of the Leasehold Property (chairs)
Act 1938, in proceeldings for termination for breach
of repairing obligations but cperates conversely to
Proposition 10.03 (2), i.e, the landlord rust prove
that a stay would be unrcasonable.

The court may, in granting or in refusing a

stay under Propositions 10.03 (2) or (3)

impose such terms and conditions on the
parties as it may think fit.
This gives the court the wide power to put the

parties on terns (of.: s.1 (63 of the Leaschold
Property (Repairs) Act 1938).

Qrder for Termination

10.05

In deciding whether or not to order termina-
tion, the court shall have regard to all the
circumstances including: -

(a) whether the landlord acted reasonably in
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Note:

Notes: 1.

instituting procecdings, and in
particular the question whether he
informedfthe'tenant'df‘the;bfeach;

(b) whether the ténant has had a rcasonable
opportunity or has taken reasonable
steps to remedy the breach if
rcmediable; and

(¢) whether the tenant has continued during
the cu}rency of the procecedings to
chserve his obligations under the terms

of the letting.

This is intended to protect the tenant against
unreasonable haste on the part of the landlord in
bringing ternmination proceedings. Thus, whilst the
landlord is under no obligation to serve a formal
prior notice of intention to bring procceedings
(Proposition 10.03), the conduct of the parties fron
the tine of the breach relied upon until the hearing
will influence the court's decision to gront or refuse
an order for termination.

In proccedings for termination for non-payment
of rent, nctwithstanding that thc arrecars of
rent and . costs have been paid tc the landlord
cr into court beforc the hearing, the court
may in its discreticn ordcr termination if the
tenant has bcen repeatedly in arrcars,
provided that on accepting payment of arrears
and costs or withdrawal of them from court,
the landlord has notified the tenant that the
action will not thereby abate.

This sweeps away £s.210-212 of the Common Law
Procedurc Acty 1852 and:g,191 of the County Courts
Act,; 1959 as oxtended by the Administration of
Justice Act 1965, and postulates that relief should
not be automatic upon payment of arrcars and costs by
the tenant within the time-linits there laid down,

It will give the landlord a satisfactory remody
against tenants who regularly wait until a writ is
served before paying rent,

It is felt ‘however that the tenant should on paynent
of arrcars and costs in order to get relief, be warned

if the landlord still intends do- comthime his
proceedings for termination.

1Ly
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Third Parties - Notices -

40.07. . (1) The landlord shall give notice of the

proceedings: -

(a) to any person in occupation of the
prenises either by name or by
description as "occupier"; and

(b) to any other persen who to his
knowledge or belief has or nmay
have an interest in the tenancy
likely to be affected by an
order in the procecedings, and
shall:also serve notice cn the

- tenant of the ﬁéféons to whon
he has‘given such notice.

(2) The tenant shali within a fixed period

B after service of the writ or summons
on him notify the landlord of any
person not specified in the Iandlord's
notice to -him, who, on the datc of
segrvice of the writ or summons, had
such an intcrest as is described in
paragraph (1) above.

(3) The landlord shall give notice of the
proccedings to any person specified in
the tenant's notice under paragraph (2)
above,

{(4) The court shall have power to order that
notice of the procecdings be given to
any pofspn whose interest might be so
affected and'who'has not been given
notice,

Notes: 1, It is important that all third partics whose
interests might adversely be affected by termination
should receive notice of the proceedings, and since
they are not necesserily known to the landlord, the

" tenant rust be put under an obligation to notify the
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Intérim QOrdcrs

10,08

Third Parties -

landlerd of then.

This is intended to include all persons within s,146
(4) and (5) of the Law of Property Act. 1925,

The court shall have powcr pending final

deternination of the proceedings to make such
order as tc suspension or variation of the
performance of the obligations c¢f the parties
tc the tenancy inter sc¢ cr vis—a-vis third
parties who have joined in the proccedings, as
from the date of the scrvice of the writ or
summons as in all the circumstances may be
just. |

Rights

10.09

Notess 1.

Where the court orders termination of the

tenancy: -

(1) all intercsts derived out of the tenancy
or any sub-tenancy shall thereupon
cease, and

(2) any agrcement or application for a new
tenancy or sub-tenancy made under Part
IT of the Landlord and Tcnant iAct
1954, shall be of no effect,

subject to the grant of rclief under

Proposition 10.10.

The tenancy itself and hence interests created out of
the tenancy are prescrved until the order for
termination.  When the tenancy goes, all other
interests depcendent upon it rust go too, subject to
relief.

Rights which have accrucd under Part II of the 1954
Act demand special consideration, for even though
terrination proccedings are pending, the tenoant nay
have to start proceedings under that Act for a new
tenancy so as not to be out of time if relief should
ultinately be granted. If, on the other hand, the
tenancy should be terminated, any rights under the
1954 Act should be of no effect.

~16-



Third Parties — Vesting Orders k)

10.10 ‘ (1) Any person
(a) whose interest was created before
service of the writ or sunnons,

and |

(b) who could apply under the present
law,

shall be entitled to apply for a

vesting order as under s.146 (4) of the

Law of Property Act. 1925.

Provided that Where the landlord has
offered a sub-tenant of part of the
premnises a tenancy of that part on the
same terms as he held»previOﬁéi& fhe
sub-tenant should not be entitled to
clain a vesting order in respect of any
greater part of the premises than he
had before. But if the landlord has
not made such an offer, the court shall
have a discretion (as at present) to
order the sub-tenant to take the whole
cf the prenises as a condition of
relict.

(2) 1In naking a vesting order the court shall
have complete discretion as to the
terns and conditions of the relevant
tenancy, and where such order is made
in respect of a paft of the premnises
may include any ancillery rights
formerly enjoyéd by the sub-tecnant
which it considersonecessary for the
reasonable use. and enjoyment of that
part. |

(3) The relief which the court may award to

a mortgagee of a tenancy which is

-1 7—.



Costs

1011

terminated under this'procedure shall
include a vesting in the mortgagece of a
tern free from the equity of redemption

of the tenant.

Notes: 1. Proposition 10.10 (1) limits the right to apply for

Note:

2.

3.

relief to third parties whose interests were crecated
before scervice of the writ to prevent the creation of
cognizable intcrests thereafter, and zives an
opportunity to the landlord to limit the clain of
those cntitled to apply for a vesting order to nc
greater part of the premiscs than they hold at
present, if he so wishes, in contrast to s.146 (4)

of the Law of Property Act 1925.

A new intercst or cstate is created by the vesting
order, and the rent ordered to be paid is not linmited
to the rent due but should be a fair rent betwecen the
parties; Bwart v. Fryer [1901] 1 Ch. 499 C.A. The
The sub-tenant's proper remedy in respect of any
preniun paid to the tenant and his costs in obtaining
relief will be against the tcnant; sce Obligation
L2A (c), Published Working Paper No. 8.

Prcposition 10,10 (2) widens the power >f the court to
grant ancillary relief; see Re No. 1, Wllbermarle =
Street [1959] Ch. 531.

Proposition 1C.10 (3) represents a change in the law,
cf, Chelsca Estates Investnent Trust Co. Ltd, v,
Marche {1955] Ch. 328.

Where the court finds that thcre has been a

breach of the obligations of the tenancy, but

does not order the termnination of the tenancy,

(1) the normal order for costs shall be that
the tenant will pay the landlord's
costs, but

(2) the court shall have a discretion as to
costs, and in particular may make an
award against the landlord, if, having
regard to all the circumstances, it
thinks that the landlord has acted
unreasonably or with unrcasonable
haste.’ |

Proposition 10.11 (2) pernits the court to teke into

account the landlord's conluct in awarding costs
(soe also Proposition 11.04).
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No Relief aftcer Order
ﬂO.1é:"T'“’ - Subjeect to Propqsition 10.13 below and the
o retention of‘fhe.ﬁrovisions of s.16 of the
Landlord and Tgnant Act 1954 there shall be no
right to apply fbr or obtain relief after an
order'for_termination is made. If proceedings
are bfoughtVin'ﬁhé coﬁnty court against a
tenant entitiéd to protection under the Rent
Lcts, and the breach relicd on is one that
entitles the landicrd to possession, no
further prdceédings for possessicn will be
necessary. |
.Egjg: ?:Thié does not projudice d landlord's right to seek an
injunction or damages under s.11 of the Agricultural
Holdings Act 1948, or a tenant's right to clain

conpensation for ioprovenent under s.47 (3) of the
Landlord and Tenant Act 1954.

Ahétéy'of Execution“‘
10.13 . . The coﬁrt may in its discretion stay execution
‘ | ._jgupoﬁvaﬁ order for termination: -
(a) fof.a'ﬁéfipé}not longer than [ ] months;
and
(b) if an appeal is contemplatdd, on terms.
Cormentary :

. ~,[(1) As indiQaéed in Paragroph 3 (a) of. the Introduction, the Working
Party préposes fo replaée forfeiﬁure on re-entry for breach of
tehantsf obligations by termination by court order regulated by the
sane broad prinéiplés, whetever the character of the tenant's
bregch. This change would have far rcaching conscquences. The
elimination of re-entry provisions related to tenants! breaches or
bankr@ptcieé involves sweeping away the different sets of statutory
provisions which relate to forfeiture for non-paynent of rent

V(Commbh Law ?rocedure Act 1852 $5,210-212, Julicature dct 1925,
s.4é, aﬁd thé County Courts fAct 1959 s.191, as anended by the
Adrinistration of Justice Act 1965 8523)9 on the one hand, and

forfeiture for other Breaches, on the other (Law of Property Act
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1925, s.146 as amended, and the Leasehold Property (Repairs) Act
1938), At the same time, the right of .relief on bankruptcy is
preserved (s.146 (10) of the Law of Property Act 1925). A further
direct consequence of the adoption of Proposition 10.00 is the
abolition of the automatic rights to relief on the part of tenants
in non-payment of rent cases, which have, in practice, given rise to

substantial abuses.,

An important change in the legal position resulting from the

acceptance ofvProposition 10,00 is that instead of re-entry, actual
or notional (i.e, by issue or service of a writ for possession)
bringing the tenancy to an end, the rights and obligations of the
parties to the tenancy will persist until the court’s order of
termination becomes opcrative (Proposition 10.02).  This will
overcome the difficulties which, at prosent, arise as to the
"suspended" or uncertain character of those rights and obligations
pending the decision of the court in forfeiture proccedings or the
expiration of the timc during which tenants are entitled to relief
where actual re-entry has beon effected by landlords. Proposition
10,05 (c) is designed to provide a sanction for the tcnant's
liability to perform his obligations pending the outcome of
termination proccedings and Proposition 10.09 safeguards the
landlord against third party and other rights which the tenant might

have attempted to create or excercise pending their outcome.

(3) Close consideration has been given to the question whether notice

should be prercquisite to the landlord's institution of proccedings
for termination. Proposition 10.03 represents a majority view of
the Working Perty in favour of dispensing with the requirements of
formal notice under s.146 (1) of thce Law of Property Act 1925.
Formal-notice it is argued, results in unnecessary delay and leaves
too great a.ficld for disputes as to whether or not a '"rcasonable
time" has elapsed between scrvice of the notice and the institution
of prsceedings and as to the form of the notice., Morecover, its
elimination would be unlikely to encouragc landlords to act

oppressively, for it is unusual in practice under the present law
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and hardly conceivable under the prOposais unless the tcnant has\\)
disappeéred that proceodings for breach would bo instituted without
prlor communlcutlon in somc form betweon land_ord and tecnant., It
is thought thgt sufficient safoguards have beon provided in this
respect in Propositions 10.03 (1), (2) and (3)v(tenant‘s right to
opply for a stay), 10.05 (2) and (b) (rcésonableness of the
landlord's conduct) and 10.11 (p”ov1ulons as to oosts) The
ellmlnatlon of formal notice would also overcome the often
dlfflcult d00131ons Wnloh a landlord has at preqont initially to
make as to whether or not a pertlculor bre&ch is remedizble gnd as
to claimingﬂoomponsation. This particular object could, it is
true; be»achieVed without diépensing altogether with the requirement
of'writton notice prior to the institution<of pfoceedings which
might be wholly unacceptable in view of the hlstory of 8,146 (1) of
the Lam of Proporty Act 1925, The mlnorlty vicw is that 2 formal
not;ce requlrlng remediable broaches to be‘remediod scrves the very
useful purpose of getting agrpomont between the partics and the
breach romedicd often without a writ ever having to be scrved and
sﬁould be rotained., Vieos oo the rotention of the notice require-
ment of s.146 (1) of the Law of Proporty Act 1925 arc invited.
(4)' Spocial.rofcronco io required to the Leasehold Property (Repairs)
Act 1938, the more so since it was cnacted to counter what was
commonly regorded as oppressive conduct by landlords in situations
o which its provisions were nade tovapply, ’ What, hoﬁover, is
barticularly unéatisfactory about the 1938 Act is the duplication
of prooeodings-which it involves in many.caseo of breaches of
repairing covenants. Proposition 10.03 (3) is designed, in the
context of termination procoodings tovrotain>tho protection
afforded to tecnants by the 1938 Act whilst rcducing that
dupllcatlon .
(5) It will be obscrved thah Proposltlons 10.07, 10. 08 and 10.10 deal, in
some detail, with the protection of third parties heving interests
'derived.undor the tenant, This has been nccessary, first, because

the present law is considered to be inadequate as t6 notification
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of proceedings to such third pérties; and, secondly, to deal with
arecas of uncertainty as to the terms of vesting orders in particular
situations.

(6) Clearly, procedural provisions will be required to cnsurc that all

third parties with an interest likely to be affected by an order i

the procoediﬁgs should be given nctice of the proceedings and an
opportunity to be heard before any order is made; and especially ii
Proposition 10.09 is accepted. In one respcct, it has been though:
desirable to restrict the sub-tenant's right to claim a vesting
order of any greater part of the prenises than he had before. It
has been suggested that when a vesting order is made, the principle
that the landlord should be put back in the same position as he was

in before termination (sce Chatham Enpire Theatre (1955) Lid. v.

Ultrens Ltd, [1961] 1 W.L.R. 817) can work injustice if a

substantial premium has been paid in respect of the sub-tenancy,
but not in respect of the head tenancy. In such a casc the sub-
tohant would be likely to have his rent increesed proportionately.
However, as botween the new parties, it cannot be thought right o
take into account a premiun paid by the sub-tenant to the tenant;
his proper rcmedy would lie against the tenant under Obligation 12
(c) of FublishedeSrking Paper Wo. 8, -

(7) Whilst it is intendecd that the present rule as to orders for costs
shoﬁld apply, the Working Party felt that power to order costs
against a landlord would be a further safeguard against unrcasonab: :
haste or conduct on his part in bringing proceedings.

(8) Finally, the decision to equate termination for non-payment of rent
with termination for other breaches, taoken with the abolition cof
autonatic rights to relief in non-payment of rent cases, has led to
the adoption of Proposition 10.06 and 10.11; The former enables
the court to order termination against tenants who have been
"ropeatedly in arrears™ (cp. 8.30 (1) (v) of the Landlord and
Tcnént Act 1954); the latter precludes the tenant from obtaining

relicf, by payment of arrcars &c., once a termination order has
been nade (of. 5,191 (1) (v) and (c¢) of the County Courts Act 1959

as anended).
0D



Termination for breach of landlord's obligation - W

14.00 . -

- The court shall have power on the tenant's
~application to terminate the tenancy on the
ground that the landlord is in breach of an

‘obligation under the tenancy.

"Wote: Proposition 14.00 introduces a right on the part of the

tenant (corresponding to that of the landlord under
Proposition 10.01) to proceed for ternination for

serious breaches of the 1andlord‘“ obllgatlons under
the tenancy.

Operative Date

11 .01

(1)  Where proceedings for termination are
'instituted by the tenant, the tenancy
shall continue, and hence the rights
and obligations of,thg parties under
the tenancy remain ehforceable, unless
ahd until the court Qpégré it to Dbe
terminated. Wﬁeré; ﬁ§&éver, the
effect of thelbreth is .to disposséss
the tenant entirely of thc subject-
matter of the tenangy,:theAtenantfi

obligations shall be suspended from the
service of the writ or summons. This
suspension will be without prejudice to
‘any right of'éet~off or to damag@s that
have accrued from the time of
dispossession to the time of service;
. and ‘
(2) vwhere the éffect of the breach is to
| dispossess the %eha#t éf part of fhe
subject;métter of the¢ tenancy, the
court shall have.powcr fo grant interim

rciief to the tenant.

Notes: 1. Proposition 11.01 (1) lays down the basic rule as in

Proposition’10.02 that the tecnancy continues until
termination by the court subject to an exception in
the cas¢ of total dispossession (whether of occupation
or recelpt of rent hnd Uroflts) where the tenancy



°

obligations are suspended.

Where disposscssion is only partial, Proposition 11.01
(2) makes provision for interim relief.

Stay of Proceedings

Institution and

11.02

Where the proceedings for termination are
instituted by thc tenant, no prior notice of
intention to commence proceedings shall be
required, but
(1) the tenant shall in his writ or summons
specify with particularity the breach _
upon which he intends to rely; and
(2) the landlord shall except where the
obligations of the tenancy have been
suspended, be entitled to apply for a
stay on the grounds that continuance of
the procecedings (for the timc being)
would be oppressive because: —
(a) he has taken or is taking steps .
to remedy the breaches; or
(b) 4in all the circumstancces,

termination would be unreasonable.

of . Proposition 10.03 (1) and (2).

Ordecr for Termination

11.03

In'deciding whether or not to order termination,
the court shall have regard to all the
circumstances of the casc including: -

(a) whether the tenant acted reasonably in
instituting proceedings, including the
question whether the landlord had
knowledge of the breach, and

(v) whethef the landlord has had a reasonable
opportunity or has taken or is taking
recasonable . steps to remedy the breach if
remcdiable, and

(c) whether the tenant or any person claiming
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under him has been or istiikéij to be
deprived of occupation (including

" receipt of rents and profits) or
seriously restricted in the beneficial

~use of the premises.

. Notes: 1. cf, Proposition 10.05.

2. In determining whether the tcnant acted reasonably in
institutihg proccedings for termination (Proposition
11.03 (2)) the court would consider what alternctive
renedies were available to him.

Third Parties = Notices

11.04 (1) The tenant shall give notice of the
| .proceedings
(a) to any person in occupation of the
premises either by name or
description as "occupier"; and
(vb) to any other person who to his
knowledge or belief has or may

have an interest in the tenancy

likely to be affccted»by an order

in the proceédings,
and shall also serve notice on the
landlord of the persons to whom he has
given such notice.

(2) ' The court shall have power to order that
notice of the procecdings be given to
any person whose interest might be so
affected and who has not been given

notice,

Notes: 1. It is important that-all third parties whosc interest
‘ might be affected by an order should receive notice of
the procecedings; cf. Proposition 10.07 (1).
Procedural provisions will be required to cnsurc that

as far as possible this is done.

2. This is intcnded to include all persons within s.146
(4) of the Lew of Property Act 1925.
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\_/ Third Parties — Rights

11,05

Interim Orders

11.06

Notes

Note:

Vesting Orders

11.07

Costs

11,08

Where the court ordcrs tcrmination of the
tenancy, allvinterésts created in respect of
the tcnancy or any sub-tenancy shall‘thoreupon
cease, subject to Proposition 11.07 (righfs of
reclict) . |

cf. Proposition 10.09.

The court shall have power pénding final
determination of thé'pfoceediﬁgvfo make suéh
order 2s to"suspcnsion or"variatioﬁ\of the
performande of the obligdtiohé-of the partics
to the tenancy irnter se or vis—a-vis third
partics who have joined'in thcvproceedihgs; as
from the date of the service of the writ or
summons as in all the circumstanccs may be jus*

cf . Proposition 10.08.

Any person haviﬁg"an estate of intercst, in the
whole or part of the premises under”Prbpqsitiom
11.0L shall be entlblCd to apply for 5 vesting
order as unqur Prop081tlon 10 10.

‘This form of rolief in the case of a landlord's breach
“is neccessarily going to be available less:sfrequently
than under Proposition 10.10, since the breach itself
is likely to have -arisen fron, e.g. a:defect in the
landlordl!s title which will prevent hln giving
‘posscssion to a sub-teénant. - B :

) Whero tho court flnds that thcro has bben a

I

breach of the landlord's obllgatlons undcr the

[

tenancy, but dObS not ordur tormlnatlon of Tho

tenancy,

(1) the normal order for costs shall be that

the landlord will pay the tenant's costis,
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but S AN

(2) the court shall have a discretion as to
- costs, and so may make an award against
the tenant if,.having regard to all»the
circumstances, it thinks that the tenant

acted unreasonably or with unreasonable

haste.
Note: ~ cof. Proposition 10.11.
Commentary

(1) Propositions 10.00-10;1}_have been drafﬁqd to deal with breaches of
tonants! qblig;n.t_ions. Published Wprkgi.ng“.Papgr No. 8 (Obligations of
Laqdlords and Tenants), and especially the cormentary to Proposition L2A
shows ;hat the Working Pa;ty contenplates the existence of situations in
which'the landlord is guilty of so gerioqs a breach of his obligafions to
the tenant that the tenant should be entitled to treat the tenancy at an
~end, Bu# unde:.ﬁhe ﬁrqscqﬁ'lam not évcn tyg worst possible conduct by a
landlord, i.e. wrongfully evicting his tcnant,_givgs the tenant the right

to end the tenancy. This is thought tb be unsatisfacfory,”and,ih,any case
ip.respegt gf serious ﬁreachés, both landlord and tenant éhouid bé.exbosed
?o thé game‘gonsequéﬁées. |

v(2)A Mutatié mﬁtandis, thé propositions aré designed to run parallel with
the rciev ant pa rts of Propos1t10ns 10.00 to 10.11. Applications based upon
trivial or technlcal breaches arc sought to be discouraged by conferring the
right upon thc landlord to apply for a stay (Prop031t10n 11, 02 (1) and (2)),
1ntro&uc1ng the effects of the. brcach, the reasonableness of the tcenant's
inst;tutlon of procoedlngs and of -the landlorc's opportunity to renedy the
breaéh, as specific'factors affecting the exercise of the court!s power to
order-ternination (Propositibn 11.03) and dealing with the discrefidn as to
costé (Propdsition 11.08). " In considering ‘whether the tenant ected
Ahréasdnﬁbly in.instifuting probeedings it is implicit in Proposition 10,05
(éj>thaf the court will take into account what alternative renedics are
available to the tcnant. ‘

3) In dealing With the landiord's abplication for:termination orders the

Working Party's propositions “rocecd upon the basis that the rights and
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) obligations of the partics continuc (subject to interin relief) until an

order for ternination is mnade. Whilst this is the basic rule under

Proposition 11.01 in the case of tenant's applications, it is felt nccessary

to deal differently with the specific case in which the effect of a

landlord!'s breach is to preclude a tenant fron enjoying the benefits of the

tonancys;

an excepticn.has been introdudcd accordingly, but it will be

recognised that this anounts to little more than a restatonment of the

present law that the eviction cf a %tenant suspends his tonancy obligations.

TERMINATION FOR TMPOSSIBILITY OF PERFORMANCE

The Qualifying Event

12.00

Note:

Where an event or change of circumstances has

occurred which has.brought about a situation

outside the contemplation of the parties at the

ﬁime when they entered into the tenancy (or
when the terms thereof were subsequently
varied) and that the situation is such that
the'purposes for which the ten@gcypwggugranted
can no longer be fulfil%ed iﬁhé;ég£dé§ce with
the intentions of thoéé“parties, the landlord
or the tenant may apply to thc court for an

order terminating the tcnancy.

Follbwing fhe view of the majority of the Working Party,
Proposition 12.00 introduces, in contrast to the common
law doctrine of frustration, the right to apply to the

court for termination of the tenancy on the occurrence

of a "g:ialifying event" and scts out the test which the
court should apply to determine whether such an event
has occurred.

Powers of the Court

42.01

If the court is satisfied that such a
situation has ariseﬁ it shall make an order
for the termination of the tenancy unless the
principal parties to the application (i.e. the
landlord and tenant) ask the court to make an

orde¢r varying the tenancy terms, in which case
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the court‘may make such order upon such variei)
terms as may be just and such order shall take
into account and provide for the protection or
disposal of the interests in the tenancy of

third parties.

Note: This follows the view of the najority of the Working

. Party that the court nust make a termination order
unless the original parties to the procccdings both
apply for variation. The ninority view is given in the
cormentary at p.34 below where the arguments are stated.

Operative Date

12.02 Subject to the powers of the court to make
interim orders pending determination of the
application, the rights and obligations of the
parties under the tenancy terms will continue
until the operative date of the court's final
order. That date will be the date of the
order or such later date as may in the

circumstances be appropriate.

Third Partics
12.03 (1) The applicant for an ordcr shall givé

notice of the proceedihgs

(a) to any vperson in occupation of the
premises either by name or by -
description as "occupier'"; and

(b) to any 6ther person who to his
knowledge or belief has or may
have an interest in the tenancy
likely to be affected by an
order in the proceedings, and

: shall also serve notice on the
respondent of the persons to
whom he has given such notice.

(2) The respondent shaliwéithiﬁ'a fixed
period after service of the application

on him, notify the applicant of any
-29-



.pérson_not specified in the applicant's
notice %o;him, who, on the date of the
service of the appliqation had such an
interest.as is described in parégraph
(1) above. |

(3) The applicant shall give notice.of'the
proceedings to any person specified in
the respondent's notice under paragraph”
(2) abvove.

(4) The court shall have power to order that
notice of the procecdings be given to
any person whose interest might be so
affected and who has not becen given
notice, |

(5) Any third party so served or any third
barty who satisfies the court that he
has such an interest shall be entitled
to join in the proceedings éﬂaAShall be

" heard upon all issues therein.’

(6) The order of the court upon the applica-

 tion shallvmake provision as to the
intcrests‘of third parties who join in
the proceedings as may in the circum=-
stances be Jjust including an order for
the termination or variation of their
interesté upon terms.

(7) The effecct of an order of termination
shall be to extinguish all third party

”interésts which did not exist at the
time of the application as well as the
interests of those third parties who

did not Jjoin in the proceedings.

Notes: 1, As regerds third parties, the only viable solution
scens to be to make provision for the joinder in the
proceedings (Proposition 12.03 (5)) of those persons
who are so entitled by virtuc of Propositions 12,03
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Interim Ordcrs
12.04

Note:

.
o
"-14‘
pv

(1)-(4), i.e. thosc brought within s,146 (4) of the (U
Law of Property Act 1925 by s.146 (5) so that their
interests nay be protected. c¢f. also Propositions
10.07 and 11,04 above.

2. Variation under Proposition 12.03 (6) may include a

vesting order.

Thé court shall have powér pending the final
determination of an application for a
termination order to make such order as to
suspension or variation of the performance of
the obligations of thec parties to the tenancy'
inter se or vis-a-vis third parties who have
Jjoined in the procecdings, as from the date
of the application as in all the circumstances

may be just.

This follows from Proposition 12.02.

Ancillary Relief

12,0

5

In its final order the court shall have power

to grant>su0h ancillary relief as may be just

including: ~

(a) any variation or discharge of any tenancy
obligations provided to take effect on
the termination of the tenancy,

(p) -an order providing for the remcval of
tenants' fixturcs after the operative

~date of ‘termination upon such terms as
to payment of money:or otherwise as may
be just,

(¢) an order for the repayment in whole or
part of money which has been paid to or
for the benefit of any party to or
Joined in the proceedings in respect of
or pursuant to the tgnanqy or any

tenancy obligations or third party
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intercst, and

(a) an order for the payment of compensation
to any party who has incurred any
expendilture or made any payment in
respect ¢of or pursuant to the tenancy

or its obligations or third party

interest.
Comnentary

(1) Having particular regard to the differing viows cexpressed in the House

of Lords in Cricklewood Property Trust v. Leighton Investnent Trust

[1945] A.C. 221, the Working Party concluded that it was uncertain
under the present law whether the common law doctrines of
frustration and inpossibility of performance apply to tenancics,
They obscrved that it was not uncormon for longer leases to nake
specific provisions regulating the consequences of destruction by
fire of the premises let (porhaps the nost common typc of
"frustrating event") and considered that, fire apart, the
situations in which tenancics could be regarded as defecated by
frustration or impossibility of performance would be rarc. They
nevertheless concluded that propositions should be formulated to
deal with these unusual situations. The principal proposition
advanced, thercefore, is ained, with the rubric "the qualifying
cvent", at forrmlating the test which the court should apply to
deternine the question which arises in these cases, following ?he

views of Lords Reid and Radcliffc in Davies Contractors Lid, v,

Farchan U.D.C. [1956] A.C. 696 at pp.720-721 and 726-729,

(2) The first problen which faced the Working Party here was to decide
whether,. as by the opordtion of the cormmon law principles upon
contracts, the occurrence of the event giving rise to frustration
or inmpossibility should take effect automatically to terminate the
tonancyy or whether termination should be dependent upon sone
subsequent happening. The latter solution was preferrcd by the
najority of the Working Party for two main reasons; in the first

place, whether or not a tenancy has been defeated by the occurrence
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of events would generally be a nmore difficult question to ansver \_J
than in the casc of a commercial contraétﬁ secondly, since one is
concorned in this arca with legal estates in land in which there
arc often third party interests, it is highly desirable that any
terminating cvent should have clearly rccognisable characteristics,
The Working Party considercd two situations, the one in which the
partics to the leasc were in agrecment that its purposes had becn
defeated by sone "qualifying cvent" or change of circumstances, the
other in which théy were in disagrcenent upon this. * In the former
- case the partics, being in agrecment, would be in a position to
- effect a surrender of the lecasce and such surrender would have no
greater nor lesser effcct than any other type,of sﬁrfoﬁder. In
- the latter case, the parties! dispute could onij be. resolved by the
court, Considexring then that provision‘heed only be made for the
disputed case, the najority .of  the beking Party concluded that
termination must await the court!s orderi
(3) An allied question concerns the opcrative date of termination in these
circumstances.. But once the Working Party decided ‘that, in the
. disputed case, toermination would depend upon the court's order, it
followed that unless other factors led tc a different conclusion,
the operative date rust be the date of the court-order or such
later date as it specified.  There dre, of course, argunents to the
contrary, particularly that, in nany cases to which Proposition
12,00 appliecs, it would be unfair and indeed inpracticable, to hold
thc parties to the tenancy to their obligatidné as to rent and
‘repairs, for cxanple, pending the court order. ..But it was
considered that thesc problens éould be solved By provisions. for
interin relief, .and accordingly Proposition 12,02 has been so
formulated; * The ruling consideration on this point has been the
" Working Party's vicw that in default of an agrced surrender the
date of termination of a tenancy must be ascertainable by rcference
to a definite identifiable and public act. It is only a court
order that possesscs thesec charactcrisfics.

~(4) A further probien'of great difficulty is whether the -court!s
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Jurisdiction to order terminsation in these cases should be
discretionary once a qualifying event has been established. In
,support of the view thot once the court has Cecided that a qualifying
event has occurred, an order for termination should autonmatically
follow (the view taken by the najority of the Working Party)? it is
argucd that any discretion to refuse tcrﬁinafioh ﬁoﬁié éiééteﬁ
unéertainty as to the final outcone of procecdings, and that the
hardships likely to be caused as a result of autonmatic toermination
could be nitigated by spelling out those natters which should be the
subjects of ancillary relief (sdc Proposition 12.05). On the other
view, in favour of a discrction, it is argued that the undue rigidity
of automatic termination is likely to preclude the court fron
arriving at an equitable solution in nany cases, where for cxanple
the parties are preparcd to cnter into new arrangenents, or wherc

the court itself forms the vicw that variation of the terms of the
tenancy would best neet the requirements of justice.

(5) In the first cxample, there is no difficulty in ﬁrdﬁidiné foi now
arrangernients agrecd by the partics cven on the basis that an order
for termination would be automatic (see Proposition 12.01). In the
second, however, a serious question arises if the discretionary
renedy is accepted, nanely, whether the court should have a
discretion to refuse an order for termination, or should have power
to inpose terms on the parties even where the parties do not agrec to
then. The confernent of such powers to inpose terms is not without
precedent, gsince in specified cases, c.g, under the Housing ficts, the
County Court does have such a pdwer, and in cases under the Landlord
and Tenant Act 1954 Part II, the ténant alone can resile from a now
tenancy on terms decided by the court. But these exanples operate
only in preccisely defined situations, in which the quality of the
inposed terms is reasonably predictable in any given casa, It is
doubtful whether such a power would be acceptable here.

(6) Whilst for the purposcs of this paper the propositions have been
formulated on the basis that unless the parties agree to substituted

terns the court should have no discretion to refuse an order for
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termlnatlon 1f 1t is satisfied that a quallfyxng event has

occurred Comments on the two poss1ble approaches are invited.

' >Crders under the Hous1ng Acts

'1u.OO A tenancy shall be termlnated by ordcr made in

the exer01se‘of hous1ng'author1t1es statutory

powers under the Housing Acts.

Notes: 1. See the Hou51ng Act 1957 ss. 162 and 164, .and. the Housing
Act 1946 S. 88

2. The Worklng Party consider that theéé'provisions do not

properly fall within the law of landlord and tenant,
but that the code should: contaln a cross-reference to

themn.,

" 3rd April, 1968.
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-/ | LPPENDIX

METHODS OF GIVING NOTICES

1. A notice is duly given to a landlord 1if:-

(a) it is addressed to the landlord by name or by the
"description of "landlord" of the premises (identifying
them); and

(b) it is served:-

(i) by delivering it personally to the landlord or
to the landlord's agent, or
(ii) by leaving it at the usual or last known place
of abode of the landlord or his agent, or
(iii) Dby sending it by post in accordance with
paragraph 9 below.
2. For the purpose of'paragraph 1, the person who receives
the rent of the premises is deemed to be the landlord's

agent.

Notes: 1. Landlords' Obligations L3A and L5A and Tenants!
Obligation T1044 in Published Working Paper No.8 reguire
gilving notices.

2. Service on the landlord's solicitor will be valid only if
that solicitor is acting as the landlord's agent. 1t is
intended that such service should only be valid if the
solicitor is acting for the landlord at that time in
regard to the premises and is authorised to accept service.
Views are invited on this guestion.

3. A notice is duly given to a tenant if:-

(a) it is addressed to the tenant by name or by the descrip-
tion of "the tenant" of the premises (identifying
them); and '

(b) it is served: -
(i) by delivering it personally to the tenant or to
the person who pays or last paid the rent, or
(ii) by leaﬁing it at the usual or last known place
of abode of the tenant, or
(iii) by sending it by post in accordance with

paragraph 9 below,'or

(iv) if it is not reasonably practicable to give
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notice in accordance with the foregoing
ﬁrovisions and:the address of the tenant
:canhof after reasonable ehquiry be
ascortalned, by leaving the notlce at or
'aff1x1ng it to some consplcuous part of the
premlses to which it relates.

L. Where, unknown to the person giving notiée, the person to
whom thé notice is addressed is dead, the nofice will be
deemed to have been duly given ifs -

(a) it is addrcssed to the landlord or tenant (as the case
| may be) by name or by the description of "1andlord"lor
"tenant" of the premises (identifying them); and
(p) it ié sefved'- | o |
(1) Dy leav1ng it at the usual or last known place
“of abode of the landlord or the tenant, or N
(i1) vy sendlng it by post in accordanco w1th
paragraph 9 below, or
(iii) in the case of sefviée-on'g,téﬁant”if.it is not
reasonably practicable ﬁo give notice in
accordance with (i) pr'(ii) above and the
last address of the tenant cannot after
rcasonable énquiry be ascertained, by leavihg:.
the notice at or affixing it to some
consﬁichus partjof the premises to which iﬁ
'relates.

Note: Death auntomatically revokes agency and so in such a case
service on the landlord'!'s agent will be ineffective.

5 Where, to the knowiedge of the’ person giving‘a notice,
the person to whom the notice is addressed isldead, and
whether or not a grant of representatibn has been made, the
notice will be deemed to have been duly given if:-

(a) it is addressed to the personal rcpresentatives of the
landlord or tecnant (as the case may be) either by name

or by description as "personal representatives” of the
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landlord or tenant (naming him); and
(b) it is served: -
(1) by delivering it'personally to the personal
representatives; or
(ii) by leaving it at the usual or last known place
of abode of the deceased or the personal
representatives, or
(iii) by sending it by post in accordancc with
paragraph 9 below,
6. A notice is not duly given by being given to the
Probate Judge notwithstanding anything in s.9 of the

Administration of Estates Act 1925.

Note: Where the landlord or the tenant has diec tes*ate his
executors may take the necessary steps on tne receipt of a
notice before probate has been granted. But on an-intestacy
no-one has authority to act until letters of administration
have been granted. It is thought, however, that a tenant
or a landlord should not lose the right to serve a notice
because of the intestacy of the landlord or the tenant. It
is also thought that even when letters of administration
have not been granted service on the premises of the
intestate is more likely to reach the hands of an interested
party than service on the Probate Judge. Views are invited
on this probleém.

7o Any notice to bc given to two or more poréons as landlord
or tenant will be duly given to them if it is addressecd to
them in accordance with the foregoing provisions but is
Sérved in accordance with those provisions upon any onc of

them.,.

Note: The position of any notice to be given by two or more
persons will be governed by the general law.

8. Any notice to be given to a body corporate will be duly
given by delivering it to the secretary or clerk or other
proper officer of the company or body at its registered or
principal office or by sending it by post addressed to the
secretary or clerk or other propcr officcer in accordance
with paragraph 9 below.

9.(a) A notice shall be validly scrved if sent by post in a

registered letter or by recorded delivery or’if sent

by ordinary post.

~38~



il’v’wu

; & L

(b) Where -a notice is served by post in a registered letté»)
or bﬁ reéofded‘delivery, service shall be deemed to
havé.béen effected at the time at which the letter
would be delivéreq in thg ofdinary course of such post
uniGSS'thc-léfigr is.returnedvthrough»the Post Office
undelivefed{: | |

(e) ‘Wherc a hbﬁice is;serQGd by ordinary post by properly
'addressing, prepaying and'posting a letter contaiﬁing
the notice, then, unless the contrary is proved,
service shall be deemed to have been effected at the
time at which the‘le'tt,er would be delivered in the

:“'ofdinary course of the,post:accordihg to the class of

mail used.
Notes. 1. It is thought that requiring a partlcular mode of post
. Would be a trap for the unwary,

2;3Proof of registeréd post or :ecorded delivery will be
" conclusive proof"’ ‘of service unless the letter is returned
‘undelivered. through the Post Office;  This follows $.196
- (4) of the Law of Property Act 1925. It must be noted
- that other enactments, such as 5,23 of the Landlord and -
Tenant Act 1927, -for example, do not contain the proviso

as .to non-delivery. Views are invited upon which course
should be followed. :

3. Wherc a notice is sent by ordinary post a presumption of
service arises which may be rebutted by evidence to the
contrary. This 1ncorporates s.26 of the Interpretatlon
Act 1889,

4. Views are particularly'sought on service by post.

<.
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