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This i s  a Working Paper of the  Law Commission's Working 

P a r t y  on the  Codi f ica t ion  o f  the  Law o f  Landlord and Tenant. 

I t  i s  c i r cu la t ed ,  i n  the  Law Commission's s e r i e s  o f  published 

working papers, i n  order  t o  obtain comments and c r i t i c i s m s .  

The Law Commission a r e  most  g r a t e f u l  t o  t he  Working Par ty  

f o r  what i s  c l e a r l y  a courageous and imaginative attempt t o  

solve some o f  t he  most  i n t r a c t a b l e  problems i n  t h i s  f i e l d .  A t  

t he  same time the  Law Commission must not be taken necessa r i ly  

t o  subscribe i n  a l l  cases  t o  the  p a r t i c u l a r  so lu t ions  suggested 

by the Working Party.  

have the  views of those Lo whom t h i s  Working Paper i s  

c i r cu la t ed .  We hope t h a t  readers  o f  i t  w i l l  f e e l  f r e e  not  

only t o  comment on the  Working P a r t y ' s  proposals but a l s o  to 

put fornard a l t e r n a t i v e  so lu t ions  t o  any of t he  proposals.  

We would p a r t i c u l a r l y  draw a t t e n t i o n  t o  t he  following 

Before coming t o  a dec is ion  we wish t o  

matters:  - 
It w i l l  be observed t h a t  these t r e a t  

a f o r m a l  surrender a s  surrender by agreement 

and the  o ther  most common type of surrender,  

t h a t  by de l ive ry  up and acceptance o f  

possession with the  intentLon o f  ending the  

tenancy, as a surrender by operat ion o f  law. 

Might i t  not be more r e a l i s t i c  t o  t r e a t  

both as  sur rendsrs  by agreement? 



c) - -  Propos i t ion  4 As regards length _and expiry d a t e  of  n o t i c e s  

t o  q u i t ,  t h e  Working P a r t y  propose t o  r e t a i n  the  

present  r u l e s  except t h a t  they would solve the  
. ,  

problem of pe r iod ica l  tenancies  w i t h  an unknown 

commencement da t e  by r equ i r ing  f i v e  qua r t e r s '  

n o t i c e ' i n  t he  case o f  y e a r l y  tenancies  and, i n  the 

case of sho r t e r  pe r iod ica l  tenancies ,  two per iods '  

n o t i c e  t o  expire  a t  -the end o f  a calendar month. 

,I The re , a re  a number o f  a l t e r n a t i v e  so lu t ions .  For 

example, i n  the case o f  year ly  tenancies  i t  might 

be provided t h a t ,  i n  the  absence o f  agreement t o  

' t he  cont ra ry ,  the  tcnancg could be Gnded by s i x  

months no t i ce  t o  expi re  on o r  a t  any time a f t e r  

%the  exp i r a t ion  o f  t he  f irst  year .(or9 perhaps, on 

any r e n t  day t h e r e a f t e r ) ,  Fprther ,  i t  appears 

' 1  

' *  f rom Note  7 on p.6 t h a t  t he  Working P a r t y  envisage 

t h a t  t he  usual  qua r t e r  days should sometimes be 

s u b s t i t u t e d  f o r  the  con t r ac tua l  qua r t e r  days. 

V i e w s  on these po in t s  would be appreciated.  

. a  

.Pnoposition 2 I s  t h i s  the  b e s t  method of dea l ing  with the  

problem o f  abandoned premises and is. i t  p rac t i cab le  

t o  def ine  "abandonment" i n  thq m s e ,  for exampleg 

of  vacant. land? 

Propos i t ion  I O  This  does away w i t h  automatic f o r f e i t u r e  on 

re-entry.  A s  pointed out a t  pp.20-21, t h e r e  w8s 

a d i v i s i o n  of opinion among the  memb2rs of t he  

Working P a r t y  regarding c e r t a i n  aspec ts  o f  t h e  

suggested procedurz and vievJs,on * -  t h i s  would be 

welcomed. r '  

Propos i t ion  I 2  The d e f i n i t i o n  of f r u s t r a t i o n  suggested by 

the  Working P a r t y  appears t o  be s t r i c t e r  than under 

the  common law .doc t r ine  by requi r ing ,  not merely 

t h a t  tho f r u s t r a t i n g  event has  not been provided 

f o r ,  bu t  also 'Ghat i t  has not been contemplated. 
-- - - - - - - _ _  - _  
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v It seems t h a t  the  e f f e c t  would be inva r i ab ly  t o  

exclude what i s  admitted on p.32 t o  be "perhaps 

the  most  common type of f r u s t r a t i n g  event" - a 
des t ruc t ion  o f  the  premises by f i r e .  Furthermore, 

it i s  proposed t h a t  the f r u s t r a t i n g  event should 

not automatical ly  end 'che tenancy but t h a t  a court  

order should be needed. Here t o o ,  t he re  was a 

d i f f e rence  of opinion within t h e  Rorking Par ty .  

Apart from these s p e c i f i c  quest ions,  comments on any p a r t  

They should please be sent o f  the  Working Paper a r e  inv i t ed .  

t o  the Law Commission p r i o r  t o  20th Ju ly  1968. 

3rd A p r i l ,  1968 



TERMINATION OF TENANCIES 

I - INTRODUCTION 

I. Continuing i t s  review o f  the  general  law o f  Landlord and 

'Tenant, the Law Comrr!ission's Working P a r t y  has  now reached t h e  

subjec t  of terminat ion o f  tenancies .  

perhaps not the h e a r t ,  but  c e r t a i n l y  the  densest  p a r t ,  o f  t he  

jungle. P a r t s  o f  t he  present  law a r e  archaic  o r  l i t t l e  used 

(e.g. the common law a s  t o  disclaimer o f  tenancies  by record 

o r  a c t  i n  pa i s ,  the  provis ions  f o r  the  recovery o f  deser ted  

tenements i n  the  Acts  o f  1737 and 1817, and thd r i g h t  o f  a 

landlord  t o  re-enter  upon f o r f e i t u r e  without Court o rder ) .  

P a r t s  o f  thc  law a r e  bese t  w i t h  t c c h n i c a l i t i e s  and uncertain- 

Here i t  has  found 

. ?  

t i e s ,  l ead ing  of ten  t o  dclays and sometimes t o  unnecessary 

l i t i g a t i o n  (e.g. n o t i c e s  t o  q u i t  and the  s t a t u t o r y  provis ions 

c o n t r o l l i n g  terminat ion f o r  breach of ob l iga t ion  by the  

t e n a n t ) ,  I n  one respcc t  i n  p a r t i c u l a r ,  normal commercial . _  

bargaining r e s u l t s  i n  pre judice  t o  the  t e n a n t ' s  pos i t i on ,  f o r  

i t  i s  usua l  t o  provide i n  the tenancy t h a t  a landlord  can 

terminate the  tcnancy f o r  a r e l a t i v e l y  t r i v i a l  brcach o f  

ob l iga t ion  by the  tenant ,  whereas a tcnant  cannot, cven whcre 

the  landlord  has  been g u i l t y  o f  a s c r ious  brcach. 

2. Some complexity i n  t h i s  branch of t he  law i s  i n e v i t a b l e  
/ 

because o f  t he  i n t e r a c t i o n  o f  two b a s i c a l l y  d i f f c r c n t  concepts, 

namely the  conccpt o f  a tcrm o f  years  a s  a l e g a l  c s t a t c  i n  

l and  v a l i d  aga ins t  a l l  comers, and the  concept o f  a con t r ac t  

'between landlord  and tenant.  But t h e  Working P a r t y  bc l i evcs  

t h a t  many o f  t he  archaismsg u n c c r t a i n t i c s  and d i f f i c u l t i c s  can 

be removed. The provis iona l  propos i t ions  which follow a r e  

aimed a t  s implifying t,hc law, and br inging  i t  i n t o  accord 

with modern needs, wh i l s t  kceping a f a i r  balance betwcen the  

i n t c r e s t s  o f  l andlords  and tenants .  
0 

3 .  Important f e a t u r c s  of these propos i t ions  are:  - 
( a )  t he  replacemcnt o f  f o r f e i t u r e  on re-entry by the  

-.- ... -1 - 



l andlord .  f o r  the- tenant- ' s  brcach o f  ob l iga t ion ,  
U 

by tcrmination by court  ordcr;  and conscqucntly, 

the a b o l i t i o n  o f  tlic t c n a n t ' s  automatic r i g h t s  o f  

r e l i e f  aga ins t  f o r f c i t u r c  i n  c c r t a i n  cases ;  

(b) the in t roduct ion  of tcrmination by court  ordcr ,  on 

thc  app l i ca t ion  o f  thc  t enan t9  for brcach o f  

ob l iga t ion  on t h c  p a r t  o f  the  landlord;  

(c )  the  in t roduct ion  of court  o rdcrs  f o r  termination o f  

tenancics  on grounds s imi la r  t o  thosc o f  

f r u s t r a t i o n  and i m p o s s i b i l i t y  o f  performance 

appl icablc  t o  cont rac ts ;  

(d)  thc  in t roduct ion  o f  a new summary remedy for the 

rccovcry o f  abandoncd premises t o  replace the 

D i s t r e s s  f o r  Rcnt Act 1737, s.16 a s  amcndcd, and 

thc  Landlord and Tcnant Act 1954, s.54. 

4. Thc propos i t ions  dea l  w i t h  thc  general  law, and must be 

rcad sub j c c t  t o  over r id ing  provis ions r c l a t i n g  t o  the 

tcrminat ion of spec ia l  typcs o f  tcnancy such a s  arc found i n  

e.g. t he  Rcnt Acts,  the  Landlord and Tenant Act 1954 and thc  

Agr i cu l tu rn l  Holdings Acts and i n  thc  cfisc o f  r c g i s t c r c d  

leases, t o  the  provis ions of thc Land Reg i s t r a t ion  A c t s  1925- 

1966 and the  r u l c s  made thcrcundcr. Thcy do not dea l  w i t h  

termination under t h c  tcrms o f  a compulsory purchase ordcr  o r  

upon cnfranchiscmcnt (under the  P laces  of Worship 

(Enfranchisement) Act 1920 o r  the  Lcaschold Reform Act 1967) 

because i n  thesc cases the i n t c r c s t  is cxtingu'ishcd by merger I 

i n  t he  performancc o f  a s t a t u t o r y  con t r ac t .  

- 

I 

5. Propos i t ions  10.00, 11.00, and 12,013 dea l  with the  power 

o f  t he  Court t o  terminate a tenancy on the  ground o f  breach o f  

ob l iga t ions  o r  imposs ib i l i t y  o f  performance. The Working 

P a r t y  has  considered whethcr t he  Court should have a broader 

powcr t o  order  terminat ion o f  a tcnancy on thc  ground t h a t  i t  

would be j u s t  and equ i t ab le  t o  do so.  The Working P a r t y  i s  

r,ot  persuaded t h a t  t h i s  f u r t h e r  pov'aer t o  terminate i s  

. -  
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j u s t i f i e d  except possibly i n  respec t  o f  absolute  covenants L) 

aga ins t  assignment, change of u se r  and a l t e r a t i o n s  and 

improvements. 

t o  examine t o  what ex ten t ,  if a t  a l l ,  such absolute  covenants 

should be permi t ted( ' )9  and if permitted,  whethcr t he  tenant  

The Working P a r t y  proposes i n  a f u t u r e  paper 

should be e n t i t l e d  t o  any r e l i e f ,  e i t h e r  by giving power t o  

the  cour t  where appropriate  t o  terminate the  tenancy, o r  by 

giving the  tenant  a s t a t u t o r y  r i g h t  t o  surrender.  I n  the  

meantimep the  Working P a r t y  i s  p z r t i c u l a r l y  anxious t o  

receive views on t h i s  mat ter .  

6. The Working P a r t y  emphasises t h a t  t he  r i g h t s  proposed t o  

be given t o  landlords  and tenants  t o  apply f o r  cour t  o rde r s  

terminat ing tenancies  for breach of ob l iga t ion ,  a r e  i n  no way 

intended as exclusive remedies i n  such cases.  In  many cases  

the  in ju red  pa r ty  w i l l  p r e f e r  ( i n  d e f a u l t  of the breach being 

remedied) t o  invoke the  c o u r t ' s  j u r i s d i c t i o n  t o  grant  r e l i e f  

o the r  than a terminat ion o rde r ,  and the  power o f  the cour t  t o  

grant  such o ther  r e l i e f ,  f o r  example damages, i n  junction, 

, ,  

specific pcrfornance and 'che appointment o f  r ece ive r s  and 

managers i s  not  l imi t ed  by the propos i t ions  i n  t h i s  paper. 

. Publi  shed Working Paper No e 8 ( 2 )  (Obligzt ions of l andlords  and 

tenants )  conta ins  some proposals for extending the  

a v a i l a b i l i t y  of such remedies. 

TERMINATI- 

E x p i r y i f i c  period 

-I .oo A tenancy granted for a s p e c i f i c  period, s h a l l ,  

un le s s  terminated e a r l i c r  under the  propos i t ions  

below, terminate when t h a t  period expires .  

Note: - No new propos i t ion  of law is postulated here. 

( I )  c f .  t he  recommendations o f  t he  Jenkins  Committee 

( 2 )  

(1950 Cmd. 7982). 
This  i s  a previous Working Pa e r  published by t h e  Law 

Commission on 3 l s t  March 49 8 7 i n  which comments were 
i n v i t e d  on the  ![orking P a r t y  s provis iona l  propos i t ions  
r e l a t i n g  t o  ob l iga t ions .  

-3- 
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- Termination on n o t i c  

2,oo A tenancy which i s  terminable on no t i ce  by ei ther .  

pa r ty  by reason o f  the occurrence of' an event 

o ther  than 

( a )  S-meach o f  ob l iga t ion  by the  tenant ,  o r  

(b)  bankruptcy o f  t h e  tenant [ o r  the tak ing  i n  

execution of t he  t e n a n t ' s  i n t e r e s t ]  

s h a l l  terminate on the  exp i r a t ion  o f  such no t i ce ,  

2.01 Except where the  e,/-ient i s  one within Proposi t ion 

( a )  o r  ( b )  above, a tenancy which apart  from t h i s  

proposi t ion would terminate on o r  'by reference t o  

t he  occurrence o f  an event e i t h e r  without the  a c t  

of e i t h e r  parzy o r  c,n t h e  peTformance of'some a c t  

o the r  than the serv ice  o f  no t ice ,  s h a l l  take 

e f fec t .  under the code a s  a tenancy terminable by 

a t  l e a s t  one month's no t i ce  i n  wr i t i ng  a f t e r  the 

event has  occu-rred. 

Notes:  I .  P r o p o s i t i o n  2.00 r e t a i n s  t h e  p r e s e n t  l a w  where the p a r t i e s  
p rov ide  expressly f o r  t e r m i n a t i o n ,  for example, o n > h e  
e x e r c i s e  of rn o;?t;ion t o  d e t e r n i n e  whether  gene ra l ly '  o r  
for t h c  purpose of b u i l d i n g  or  r e b u i l d i n g .  

2. P r o p o s i t i o n  2.01 covers  t e n a n c i e s  l i m i t e d  c o n d i t i o n a l l y ,  
i n c l u d i n g  s e r v i c e  t e n a n c i e s  and tenancies  de t e rminab le  
w i t h  l i f e  or l i v e s  ai' on t h e  marr iage  of t h e  lessee,  
Thder t h e  code t h e y  w i l l  n o t  te ;nninate  a u t o m a t i c a l l y  on 
t h e  occur reace  of t h e  agreed  e v e r t ,  but i n s t e d  w i l l  b e  
t e rminab le  on n o t i c e .  
P r o p e r t y  Act 1925 i s  r e t a i n e d ;  c f .  a l s o  V a l i d a t i o n  of 
War-Time Leases  Act 1944 s. 1 

T ~ J S  s.149 (6)  of t h e  Law of 

3, For  t e r m i n a t i o n  for b r e a c h  of o b l i g a t i o n  by t h e  tenant  or 
on t h e  bankruptcy  of t h e  t e n a n t ,  s e e  Proposition 10.00 
below. 

4. Bankruptcy i n  this con tex t  i n c l u d e s  l i q u i d a t i o n .  

5. It i s  d o u b t f u l  whether  i t  i s  nom a p 2 r o p r i a t e  t o  i n c l u d e  
also " t a k i n g  i n  execu t ion  of t h e  t e n a n t ' s  i n t e r e s t " ;  
Admin i s t r a t ion  of J u s t i c e  Act 1956 s.34. 

see 

3.00 A tenancy s h a l l  5e  terminated by surrender by 

3.01 

express agreement o f  t he  p a r t i e s .  

T h i s  2rop';sjtion s n a l l  be subject  t o  t he  
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provis ions  o f  ss.52, 53, 139 and 150 of the Law 0 
o f  Property Act 1925. 

Notes: 1. Propos i t ion  3.00 retains the  present  law i n  respec t  of 
express surrender.  

2. Express surrender  (a f orna l  node of t e rn ina t ion  requi red  
t o  be by decd o r  i n  wr i t ing ,  ss.52 and 53) requi res  the 
nutual a p c c n c n t  of t he  p a r t i e s ,  f o r  whilst i t  i s  a 
u n i l a t e r a l  a c t  on the p a r t  of the  tenant ,  i t  does not  
ppcrs te  as such unlcss  accepted by the  landlord, 

3.  For surrendcr  by opcrat ion of law sce  Proposi t ion 5.00 
below. 

Comen taw 

The Working Pa r ty  reached the  conclusion t h a t  t he  present  law of 

sur render  is, wh i l s t  s u p e r f i c i a l l y  conpl icated,  b a s i c a l l y  bo th  sound and 

sinple,  and consider  t h a t  the comon law two-fold c l a s s i f i c a t i o n  

(i.oc %xpress" m d  "by opcrat ion of lawff) should be re ta ined .  

necessary t o  provide f o r  the  e f f e c t  of surrender ,  p a r t i c u l a r l y  upon t h i r d  

p a r t i e s ,  and without be ing  t i e d  t o  the  terns i n  vhich they are expressed 

It i s  

the  Working Pa r ty  sees no reason t o  depar t  f r o n  the  p r inc ip l e s  s e t  out  i n  

ss.139 and 150 of the  Lam of Property Act 1925. 

4.nO Subject  t o  express agreement t o  t he  cont ra ry  

per iodic  tenancics  s h a l l  be determinable by  

no t i ce  [ia writ ingl a s  f o l l o w s :  - 
( a )  a year ly  tenancy s h a l l  be determinable, i f  

4.01 

i t  i s  f ixed  i n  r e l a t i o n  t o  qGarter days, 

by a t  l e a s t  two qua r t e r s '  no t i ce ,  o r  

otherwise by a t  l e a s t  s i x  months' no t i ce  

t o  expi re  i n  both cases  a t  the end o f  a 

year ly  per iod,  and 

(b) any o the r  per iodic  tenancy based on a period 

o f  l e s s  than a year s h a l l  be determinable 

at t he  end o f  a period by a t  l e a s t  .one 

pe r iod ' s  no t i ce ,  and i n  any case i n  

respec t  o f  a dwellinghouse by not less 

than four  wecks' no t ice .  

Provided t h a t  a no t i ce  t o  q u i t  s h a l l  be va l id ,  

-5- 
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r ega rd le s s  o f  whether i t  expi res  a t  t he  end o f  

t he  period, if' 

( a )  i n  the  case o f .  a year ly  tenancy, i t  expi res  

on any quar te r  day, and gives  a t  1eas.t 

f i v e  qua r t e r s '  no t i ce ,  o r  

(b) i n  the  case  o f  a tenancy based on any period 

l e s s  than a year,  i t  expi res  a t  t h e  end o f  

a calendar month, and gives  a t  l e a s t  two 

per iods '  no t i ce ,  and i n  any case i n  

respec t  o f  a dwellinghouse not  l e s s  than 

' fou r  weeks' no t ice .  

4.02 , Unless a contrary i n t e n t i o n  appears, i t  s h a l l  be 

presumed t h a t  t he  period upon which the  tenancy 

i s  based i s  the same 8 s  the  period by reference 

t o  which r e n t  i s  payable. 

- Nates: 1. Should not icas  t o  qui'? bc required t o  be i n  wr i t ing?  
1 .  

2. Proposi t ion 4.00 s u b s t i t u t e s  s i x  nonths f o r  a half  year's 
no t i ce  bu t  o t h e m i s e  preserves the connon lm! r u l e s  .% t o  
no t i ces  t o  qu i t .  

3. Fur ther ,  as cm a l t e r n a t i v e ,  Proposi t ion 4.01 provides an 
expiry date  thn t  i s  c e r t a i n ,  t o  m e t  crases where the 
p rec i se  da te  under Proposi t ion 4.00 i s  i n  doubt. 

4. S.16 of the  Rent Act 1957 i s  nade 
proposi t ions.  

i n t e g r a l  p a r t  o f  the 

5. Proposi t ion 4.02 i s  intended t o  resolve doubts as t o  the  
l eng th  of no t ice  required vhere the period of t h e  tenancy 
cannot be clete.mined n i t h  ce r t a in ty .  

-. . 
6. Tenancies at w i l l .  o r  on s u f f c r m c e  t o  be considered i n  

the context  of nhat  species of tenancy a r e  t o  be covered 
by the  code. 

7. The usual qua r t e r  days are M a c h  25th, June 24th, 
Septenbcr 29th md Dccenbcr 25th. 
custoxmry l o c a l  v a r i a t i o n s  and observctions on the  
r f o m i b i l i t y  of s tandard is ing  then are invi ted .  

I n f o r m t i o n  about 

. 

Comen t a,ry 

Two nain considerat ions inf luenced the  Working Par ty  in fo rnu la t ing  

the proposi t ions on not ices  t o  qu i t :  

present  l an  as t o  t h e  clate of s e rv i ce  2nd e q i r a t i o n  of such not ices ,  and 

f irst ,  t h e  undue technic ,di ty  of the 

secondly, t he  absence of any general  provisions covering the  node of 

s e rv i ce  of no t ices  t o  q u i t .  The Working Par ty  considcmd whether a 



3 .  . 7,“ 

general slip-rule should be  introduced nhereby not ices  expressed t o  expi&) 

at the elid of a period,  bu t  .;Jhich fail because they give i n s u f f i c i e n t  

no t i ce  o r  expi re  on the  nrong da te ,  woulc? nevertheless  be e f f e c t i v e  t o  

de te rn ine  the  tenancy f o r  exmple  at the end of the  conplcted per iod nexi  

after sc rv ice ,  That honever nould s t i l l  leave unresolvec? the  d i f f i c u l t y  

of a sce r t a in ing  thc  p rec i se  d a t e  of expiry; 

a rule based on c d e n d z r  da tes  as an a l t e r n a t i v e  t o  t h e  comon law r u l e ,  

and the  Vlorlcing Pa r ty  pref‘crs 

Doubts 2s t o  the  l eng th  of no t i ce  requi red  on account of t he  uncer ta in ty  

of t he  per iod of the  tenancy R O U l d  be overcone by =c p r e s m p t i o n  based on 

the  per iod f o r  nhich rent  i s  payablc. A s  rcgerds se rv ice  of no t ices  t o  

q u i t ,  i t  i s  thought t h a t  t he re  should be a u n i f o r n  body of r u l e s  governing 

the  sc rv ice  of a l l  no t ices  under thc  code; 

forrrulated by the Working Party a r e  s e t  out  i n  the  A2pendix. 

a d  t h e  proposi t ions 

\ Surrender 

5.00 A tenancy s h a l l  be terminated by surrender where 

the unequivocal conduct o f  both p a r t i e s  i s  

incons i s t en t  with the  continuance o f  the exi  S t ’  :[; 

tenancy,. 

5.01 The proposi t ion shcill be subject  t o  the  

provis ions o f  ss.139 and 150 o f  t h e  Law o f  

Proper ty  A c t  1925.  

Notes: 1. Proposi t ions 5.00 r e t z i n s  the comon la17 m t h o d  of 
t e rn ina t ion  ‘%by operat ion of lav”; 
f o r  express surrencler . cf.  Proposi t ion 3 .OO 

2, The surrender  is  kq l i ed  f r o a  the conduct of t he  p a r t i e s  
regardless of nhcther  o r  n o t  they have aS.ckessct! t h e i r  
ninds s l x c i f i c a l l y  t o  the  t e rn ina t ion  of t h e  cur ren t  
tenancy. It covers no t  only cases nhere the p a r t i e s  nay 
not  necessar i ly  have considered o r  even intcnded t h e  
t c rn inc t ion  of t he  ? resent  tenancy (e.g. vhere t h e  tenant  
accepts  a new and v a l i d  tenancy of t h e  scam prcn i ses ,  o r  
sone r l i f fc ren t  i n t e r e s t  i n  t he  yrenises incons i s t en t  wi th  
t h a t  under the cur ren t  tenancy), b u t  also cases where 
they nay have clone s o  s p e c i f i c d l y ,  but have not  satisfie< 
the  f o m d  requirenents  of ss.52 and 53 of t he  Law of 
Property Act 
possossion o r  keys).  

1925 (e.g.  giv ing  and acceptance of 

Meraer 
6 .OO Where a tenancy becomes vested i n  the  owner f o r  

-7- 
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. 
t he  time being of  t he  reversion immediately 

expectant on the  tenancy the  tenancy s h a l l ,  

subject  t o  ss,IXl and 185 o f  t he  Law o f  Property 

A c t ,  1925, be merged i n  the reversion,  provided 

the  reversion and the  tenancy a r e  held by the mme 

person i n  the same r i g h t .  

Notes: I. This proliosit ion preserves t h e  e u ' t a b l e  rule based on the  

ncrger  of a aesnc tenancy, the  r i g h t s  and obl iga t ions  of 
t h e  sub- tcnmt  c?re unaffected (s.139). 

i n t en t ion  of t h e  p a r t i e s  (s.185) 81 md, where t h e r c  is 

2. Exercise  of t h e  r i g h t s  t o  enfranchise  under s.1 of the  
LeascholC: Reform Act 1967 opcrates  t o  t c r n i n a t e  t h e  
tcncancy by ncrger. 

3. The proposi t ion Coes not covcr nerger of s a t i s f i e d  terns 
under t h e  Law of Property Act 1925 s.5. 
necessary at the  prescnt  t i n e  t o  r c t a i n  this s p c c i d  
provis ion? 

But i s  i t  

Enlargement 

Provis ions  i n  respect o f  enlargemcnt o f  t h e  

residue o f  a long term a t  a r e n t  having no money 

value i n t o  a f ee  simple e s t a t e  along the  l i n e s  o f  

s.153 of t he  Law of Property Act 1925, s h a l l  be 

re ta ined .  

Note: On enfrznchiscncnt,  sec IntroCuction, para. 4 and 
Proposi t ion 6.00 no te  3 above. 

Conncnt'ary 
I 

Fron t h e  l i t t l e  i n f o m e t i o n  ne have as t o  how nuch use i s  na3-e of the 

provis ions of s.153, i t  woulc? a3pcFz thc.,t i t  i s  na in ly  confined t o  long  

leases grznteC around t h e  tine of El izabe th  I, a& it i s  clear  that the.  

conditions t o  be s a t i s f i e d  arc ex t rcne ly  r e s t r i c t i v e .  It h s  been 

suggested t h a t  t h e  sec t ion  o f f e r s  a device t o  ovcrcone the d i f f i c u l t i e s  of 

enforcing p o s i t i v e  covenants; bu t  i t  i s  described. cas ' h n t r i c d  . .  and 

ax t i f ic ia l"  i n  paragraph 8 of t h e  Wilberf orce Rcpor t (1 965 Cnnd. 271 9) 

and w i l l  i n  any case cease t o  have m y  s i w i f i c c n c e  once l e g i s l z t i o n  t o  

give e f f e c t  t o  the  rccornendotions of t h a t  C o m i t t c e  i s  enacted. 

b s u i i n g  that i t  is  r e t a i n e d ,  the  Vorking Par ty  considers t h a t  i t  would 
-.- 

- -  

( I )  Sec Gold-en Lion Hotel  (Hunstanton) Ltd, V. Car te r  [I9651 I W.L.R. 
1189. 
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d 
. be useful t o  niden the  scope of s.153, an6 i n v i t e s  vieas on the suggestil) 

that t h e  condi t ions zs t o  t ine,  r e n t  and o t h e m i s c  shoulc! be ,mended, s o  

that cnlargenent  t-~ould be  poss$ble for exmple:  - 
(a) -whore thc tern as o r i g i n a l l y  granted nas for not  less than 

100 years  ( i .e .  t o  exclud-e 99-year leases), ma 

where a$ l ea s t  50 years of the t c m  have expired,  and 

J . L C '  ., e I 

(b) 

(c) t7kere n r e n t  n o t  exceeding $5 per  a n n m  

o r  p a i d  f o r  at least  20 y e w s ,  mc~ 

no t  been c o l l e c t d -  . -  

(a) * wheiher o r  no t  the tern i s  lxab le  t o  be deternined by re-entry 

f o r  condi t ions broken. 
. . ,. 

Further, views are i n v i t e d  upon mhethcr there i s  any p r a c t i c a l  

benefit in, retaining these  l o n g  t e r n s  at r e n t s  6f no no,ney value say of 

nore than 100 yecrs.  

Disclaimer 

8sOU Note: 

. . . . . . . . .  .:. .:*. . . . .  .._ . . .  

.. t . .  . '  .? , 

. .  

. .  . . , .., , :: . , ,  , . .  ~. . . . . .  

The Working P m t y  i s  non e x m i n i n g  the 1 x 7  o f ; , d i s c l s h c r  
i n  b m m i J t c y  'ancl l i q u i d a t i o n  as i t  affects the landlord- 
a.nc1 t enant  r e l a t i o n s h i p  
propos i l s  on t h i s  s u b j e c t  i n  a la ter  Tiorking Paper. As 
a concept,  homevcr, c! isclainer  has an inpac t  on the law 02 
l and lo rd  m1! tcncnt i n  two o t h e r  cases; f i r s t l y ,  as 
a f f e c t i n g  t h e  rights of persons on a t t a i n i n g  t he i r  
n a j o r i t y  t o  disclain equitable i n t e r e s t s  f l o n i n g  fron 
agrcenents n3d-e dur ing  n i n o r i t y ;  
disclaincr "by nat ter  of record" o r  by :'act i n  p a i s "  on 
the p a r t  of 3 tenant -t,-kes e f f e c t  ns ? - f o r f e i t u r e  of a 
tenancy. Ant ic ipa t ing  t h a t  f o l l o n i n g  u2on the r e p o r t  of 
the Lctey Coxmittcc 1967, h d - .  3342? l e g i s l a t i o n  n i l 1  be 

and w i l l  pub l i sh  provis ionc l  

scconCly , where 

o s 1  n i t h  the  p ropr i e t a ry  con t r ac tua l  
ts, the  VJorkFnc Par ty  has &nsidcred i t  

i n a p p o p r i a t e  i n  'the prescqt  paper t o  deal with the 
forncr .  As regcrcls the  la t ter ,  the Working P m t y  has 
taken the v ieo  t h c t . b n  sc far as c?isclainsa tak ing  effect  
as a f o r f c i t u r e  i s  n o t  a l ready o b s o l e t e ( l ) ,  i t  does no t  
d i f fe r  i n  p r i n c i p l e  fron, an6 i s  'duost  invmi 'ably 
a c c o n p n i c 2  by, o the r  breaches of ob l iga t ion  on the  pclst 
of tcnLmts,  SO that the cases - to  nh ich  i t  night continue 
t o  apply can be tdequcte ly  contnri_ne& wi th in  Proposi t ion 
10.00 a h i c h  c?eds nit11 t o r n i n s t i o n  of tenants '  breaches 
of ob l igz t ion  . 

Recovery o f  abandoned. pr-enises ---- 
9 -00 Where (a) the  premises l e t  have been abandoned, 

and 

(b)  the  tenant  is i n  ar-rears with the  rent, 

the  landlord shall have a s t c t u t o r y  r i g h t  t o  
~ . . . . . . . . .  - ................. ._ . . .  "__  . . . . . .  .-.___ _i ... __ _._-._._.. ... -_.. -.. . .  r. .. ._.- --. ..---.-..-.- . . . . . .  ..I..-." . . . . . . . . . . . . . . . . . .  . .  I, . . . . . . .  



re-enter ,  the exerc ise  o f  which w i l l  terminate 

the  tenancy. 

Note: - Proposi t ion 9.00 provicles a ncn s u r ~ a r y  renedy f o r  
the  recovery o f  abmConed prcniscs. 

Comxntmy 

(1 1 (1) The provis ions of s.16 of t h e  Distress for Rent  Act 1737 as menclcl? 

t ziq3ez.r t o  be l i t t l e  usec?, ;xobKaly bccmsc the  :,rocec?ure i s  

cmbersone and out-Catecl, En.?. s,54 of the  Lani?lor?L mfi Tenant Act 1 

1954 i s  of very l initeGL niqJ ica t ion .  The Working Pa r ty  therefore  

c o n s i h r s  t h c t  thcsc  provis ions shoulcl be re;7laceCL by 2, nev s m i a y  

rcne6y bsssd on abanclonnent of the prcnises  mil arrcsrs of r en t .  

It i s  arguable however t h a t  t he rc  would be no need t o  provic?e s 

special renec?y i n  addi t ion  t o  the  o thers  proposed i n  t h i s  paper, 

since (a) abandonnent ail1 usua l ly  be accoq-aniec? by breach of 

ob l iga t ions  for xhich  a renedy o i l 1  z l ready be msi lFdble  unclcr 

Proposi t ion 1'0.00 belon, and (b) our pro ros i t i ons  on the' s e rv i ce  of 

no t i ces  (see the  Lppcnclix of t h i s  piper) w i i l  n&c se rv ice  poss ib le  

even though the  tenant  has 3,bandoncil t he  ;:rcniscs, 

(2) It nay be f e l t  t h a t  even i f  n s; )ccid rcrxcly is  requirecl a self-hcl:, 

reneCy such as t h i s  i s  no longer  acceptable, nnc? t h a t  in conforni ty  

u i t h  our  p r o p o s d s  i n  Proposi t ion 10.00 5t should be ava i l ab le  only 

on the orc?er o€ t h e  cour t ,  b u t  t h a t  be ing  ~ 1 ,  surunary remedy i t  

shoulcl be a u t o r x t i c  ( i . c .  t h a t  ' t h e  court shoul?. hacve no cliseretion 

t o  refuse orc?er for t c rn inz t ion  oncc thc  condi t ions i n  r C S i E C t  

of abanConnent and crrecrs of r e n t  h w c  been satisf iccl) , 

arc i n v i t e d  the re fo re  on t h c s d ' y a r t i c u l a r  points .  

Vievrs 

TERMINATION BY ORDER OF THE C O m  

Termination f o r  breaclofmttE, o f  
the  tenant  

10.00 The r i g h t  o f  a landlord t o  terminate a tenancy, 

e i t h e r  by f o r f e i t u r e  o r  by re-entry,  s h a l l  be 

abolished except i n  the case provided under 

Proposi t ion 9.00, I n  f i t u r e  termination for 
~~ ~ 

(1) By the Descrtell Tencnents Recovery Act 1817. 
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breach o f  ob l iga t ion  or upon insolvency on the  

10.01 

p a r t  o f  a tenant  w i l l  be dependent upon an 

order  o f  the cour t  i n  accordance with the  

fo1l.owing proposi t ions.  

The court  s h a l l  have power on the  l and lo rd ' s  

app l i ca t ion  t o  terminate the  tenancy ( sub jec t  

t o  the f u r t h e r  provis ions under t h i s  heading) : - 

( I )  where the  tenant  i s  i n  breach o f  a tenancy 

ob l iga t ion  (inclu-ding an ob l iga t ion  

imposed by the  code), and 

( 2 )  where the  tenancy provides t h a t  i t  i s  

terminable on the  bankruptcy o r  

l i q u i d a t i o n  o f  t he  tenant .  

Notes: 1. Proposi t ion 10.00 abol ishes  re-entry and hence the 
comon law doct r ine  of f o r f e i t u r e .  Thus, the  
combined e f f e c t  of Proposi t ions 2.01 and 10.00 is  
t h a t  under t h e  code a tenancy n i l 1  not terminate by 
re-entry except i n  the  l i p i t e d  circumstances under 
Proposi t ion 9.00. 

2. Conditions iis t o  bankruptcy of the  tenant  have been 
excluded from Proposi t ion 2.01 above and included 
s p e c i f i c a l l y  here t o  make provision f o r  t h e  r i g h t s  of 
r e l i e f  under s.j46 (10) of the  Laiv of Property Act 
1925 

3. It i s  doubtful whether i t  i s  now ap2ropriate  t o  
include a l s o  "taking i n  execution of t he  t enan t ' s  
i n t e r e s t " ;  cf .  Administration of J u s t i c e  Act 1956 
s.34. 

4. !Phis and the  proposi t ions belovi a r e  intended t o  
a s s imi l a t e  as far as poss ib le  proceedings in all cases 
where f o r f e i t u r e  i s  nov normally ava i l ab le  
based upon non-payment of r e n t  o r  breach of some o ther  
obl igat ion.  

nhe the r  

10.02 Where proceedings f o r  terminat ion a re  i n s t i -  

t u t ed ,  the  tenancy s h a l l  continue and, subjec t  

t o  the  powers o f  the  cour t  t o  make in te r im 

orders  pending determination o f  t he  proceedings, 

t he  r i g h t s  and ob l iga t ions  o f  t he  p a r t i e s  

under the  tenancy shall remain enforceable,  

-1 I - 



un les s  and u n t i l  the  court  o rders  i t  t o  be 

terminated. 
-. '. 

Notes: 1. This proposi t ion f o l l o w  f r o n  Proposi t ion 10.00 and 
overcones the  $-if f i c u l  t y  as recar2-s preservc t ion  ancl 

outcone of procecc?in,-;. 
* enf orcencnt of tenancy obl icz t ions  2encling the  

2. On i n t e r i n  re l ief  see Troyosi t ion 10.08 below. 

3. On r i g h t s  r e l a t i n g  t o  assTgmients an?. sub - l e t t i n :p  
nark a f t e r  the  se rv ice  of t he  writ ani! r i z h t s  
accru ing  u n d e r  P a r t  I1 of  t he  1954 Act ,after service 
o f  the  writ, see  Proposi t ion 10.09.below. 

i0.03 Where procecdings for termination c r e  

ins t i . tu ted ,  no p r i o r  no t i ce  of i n t en t ion  t o  

commence proceedings s h a l l  be rcquircd,  but:- 

(I) the  l and lo rd  shall i n  h i s  writ o r  summons 

specify with p a r t i c u l a r i t y  the  breach 

o r  event upon which he in tends  t o  re ly ;  

( 2 )  the  tenant  s h a l l  be e n t i t l e d  t o  apply f o r  

a s t a y  on the  ground tha t  continuance 

of t he  proceedings ( f o r  thc t ime being) 

would be 'oppressive because: - 
( a )  he has  taken o r  i s  taking s teps  

t o  rcmcdy the  breaches; o r  

( b )  the damage t o  the reversion i s  o r  

would be t r i v i a l ;  o r  

(c )  i n  a l l  t he  circumstances, 

terminat ion would be unreasonnblc; 

( 3 )  where i n  procecdings f o r  tcriiiination f o r  

breach of r epa i r ing  obl iga t ions  the  

tenant  shows t h a t  a t  the  da t e  o f  

se rv ice  o f  the w r i t  t h r ee  o r  more ycars  

o f  tho term remain unexpired ( i . e .  t h a t  

t he  condi t ions a t  present  i n  the  

Leasehold Property (Repairs) Act 1938, 

apply) he s h a l l  be & t i t l e d  (without 
proof o f  any of the n a t t e r s  i n  

-1 2- 



L, 
sub-paragraph ( 2 )  above) t o  a s t a y  o f  

10.04 

proceedings un le s s  the  landlord  proves one o f  

the  f a c t o r s  i n  s.1 (5)  (a)-(e) o f  the  ’ . 

Leasehold Property (Repairs)  h e t -  1938. # 

- Notes: 1. This propos i t ion  accor?!s n i t h  the vievr of t he  n a j o r i t y  
of the  Workins Party.  
the  comicntsry at p.20 be loa  ‘nherc the  a r g m e n t s  axe 
indicate?-. 

The minori ty  v i ea  i s  s e t  out  i n  

2. Here the  ain is  t o  elininate the  clifficult p rob lem 
which a t  present  o f t en  arise concerning the s t e p s  
preparatory t o  f o r f e i t u r e  whether u n b r  the Connon Lan 
Procedure Act 
A c t  1925. Whilst the rcquircncnt  of a forna l  n o t i c e  
is  dispensed a i t h ,  the nos t  i npor t an t  contents  of such 
a no t i ce ,  ( i .e .  the  breach upon which the landlord  
intends t o  r c l y )  nust b e  s p e c i f i e d  ‘ b i t h  p a r t i c u l a r i t y ”  
i n  the  w r i t  o r  sumons.  U n h r  t h i s  s i n 2 l i f i c d  
proceclure, t h e  land-lord n i l l  not bc troublecl: f o r  
exanple, v i t h  the qucst ions t h a t  arise a t  p r e s c r t  u n h r  
s.146 (1) of t h e  Law of Pro2erty Act 
ahethcr o r  not  tho  breach i s  renediab le ,  mhether or n o t  
he has a l l o m d  a reasonable t ine  bctnecn s e r v i c e  and 
proccedings , and the  qucs t i o n  of  conpensation. But 
t h e  concuct of t h e  l and lo r2  anc? the  tenant  n i l l  bc a 
f a c t o r  t o  be taken i n t o  account by t h e  cour t  i n  
6eciCiing tahether o r  no t  t o  ,--rant a s t a y  of proceedings 
unhr Proposi t ion 10.03 (2) or t o  order t c rn ina t ion  
( see  Proposi t ion 10,05). 

1852 o r  s.146 of t he  Law of ?roi>crty 

1925, i .e, 

- 

3. In dispansing n i t h  the  rcquircncnt  of f o r n d  not ice ,  i t  
i s  not  intendkc1 thzt  the l andlord  should be &le t o  

reasonable  op;)ortunity of rcncclying the  breach, and 
Propos i t ion  10.03 (2) affores hin such an op;iortunity 
by enabl ing  h i n  t o  aq+y for a s t a y  o f  procec?in@. 

pursue procccclin@ without S v i n G  the  tcn‘mt a 

4. Proposi t ion 10.03 (3) i n  e f f e c t  p r c s c ~ e s  the  
provis ions of s .I of the  Leasehold Pro;icrty (Repairs) 
Act 1938, i n  proceedings for t c m i n c t i o n  for brczch 
of r c p a i r i n c  o b l i p t i o n s  b u t  cpra tes  conversely t o  
Propos i t ion  10.03 (2), i .e. t he  landlord  nust i2rOVC 
t h a t  a s t c y  noulc? be unreasonable. 

The cour t  may, i n  gran t ing  o r  i n  re fus ing  a 

s t a y  under Propos i t ions  10.03 ( 2 )  o r  (3) 

impose such t e r n s  and condi t ions  on the  

p a r t i e s  as i t  nay th ink  f i t .  

No tc: This gives the cour t  t he  a i d e  power t o  pu t  t h e  - 
p a r t i e s  on t e r m  (cf. s.1 (6 of the Leascholcl 
P r o p r t y  (R~iiairs) Act I938 

,Order f o r  TerminatLon 

30.05 I n  deciding whether or not t o  order  termina- 

t i o n ,  the court  s h a l l  have regard t o  all the  
circumstances including: - 
( a )  whether t he  landlord  acted reasonably i n  
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i n s t i t u t i n g  proceedings, and i n  

p a r t i c u l a r  the  question whether he 

inforncd the  tenant of the  breach; 

(b)  whethGr the  tenant  has had e ' reasonable  

opportunity or has  taken reasonable 

s t eps  t o  remedy the  breach i f  

remediable; and 

( e )  whkther t h e  tenant has continucd during 

the  currency of the proceedings t o  

chserve h i s  ob l iga t ions  under the  terms 

of t he  l e t t i n g .  

Note: This is intended t o  p r o t e c t  the  tenant  ,a@nst 
unreasonable has t e  cn the  p r t  of t h e  lcni?lorCl i n  
b r ing ing  t e rn ina t ion  proceedings. 
lan?JorC is  uncler no olslizc2tion t o  s e r v e  a for rml  
p r i o r  no t i ce  of i n t en t ion  t o  b r i n g  proceeclings 
(Proposi t ion 10.03), the  conduct of the p a r t i e s  f r o n  
the  t ine of t he  breach r e l i e d  upon u n t i l  the  hearing 
will in f luence  the  cour t ' s  decis ion t o  c a n t  or r e fuse  
m order  for termination. 

Thus, v h i l s t  the  

d .  

I n  procccdings for termination for non-paynent 

o f  r e n t ,  nctwithstanding t h a t  the arrears of 

r e n t  and c o s t s  have bzcn paid t o  the  landlord 

cy  i n t o  court  before the  heoring, the  court  

may i n  i t s  d i s c r e t i c n  ordcr termination i f  the 

tenant  has  been repeatedly i n  arrears, 

provided t h a t  on accepting payment of a r r e a r s  

and c o s t s  or withdrawal o f  them f r o n  c o u r t 9  

the landlord has  n o t i f i e d  the  tcnant t h a t  the 

ac t ion  w i l l  not thereby abate.  

Notes: 1. This sweeps. away ss.210-212 of the  Connon Law 
7 

Proccclure Ac€< 1852 s l191 of the  County Courts 
Act,. 1959 as cxtcndecl by t h e  h h i n i s t r a t i o n  of 
Justice Act 1 965, and pos tulatcs t h a t  re l ief  shoulr'i 
no t  be au tona t i c  q o n  paynent of arrcccs ,and cos t s  by 
the t enan t  n i t h i n  the tine-linits the re  l a i d  c?onn, 
It w i l l  give the  landlord  a s a t i s f a c t o r y  rem?-y 
aga ins t  t enants  nho rcgu1,l;rly wait u n t i l  a n r i t  i s  
served before  payinz r e n t ,  

2. It i s  fe l t*however  thet the  t e n m t  should on p a p e n t  
of arrears m C .  cos t s  i n  or2cr t o  get re l ie f ,  be  narned 
i f  the  landlor.?, s t i l l  intends %PO e m  hi.> 
poccel l ings f o r  t c d n n t i o n .  
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5 ,  

m i e s  - Notices .+I. ! 

U 
10.07 ( 9 )  The landlord s h a l l  give no t i ce  cf t he  

proceedings: - 
( a )  t,) any person i n  occupation o f  thc 

i2rcnises e i t h e r  by name or by 

desc r ip t ion  a s  'roccu@.cr9'; and 

(b)  t o  any o ther  pcrscn who t o  h i s  

knowledge o r  b e l i e f  has  or nay 

have an i n t e r e s t  i n  t he  tenancy 

l i k e l y  t o  be a f f e c t e d  by an 

ordcr  i n  the  proceedings, and 

s h a l l  a l s c  scrve no t i ce  cn the 

tenant  o f  t he  pcrsons t o  whcn 

hC has given such not ice .  

_. 

( 2 )  The tenant s h a l l  within a f ixed  period 

after scrv ice  o f  the w r i t  or summons 

on hin n o t i f y  the  landlord o f  any 

person not spcc i f i cd  i n  t h o  I and io rd ' s  

no t i ce  t o  him, who, on thc  da te  o f  

se rv icc  of' t he  w r i t  or sunr-ions, had 

such an i n t e r e s t  a s  i s  descr ibed i n  

paragraph (I ) above. 

( 3 )  The landlord s h a l l  give no t i ce  o f  the 

proceedings t o  any person spec i f i ed  i n  

the  t e n a n t ' s  no t i ce  under paragraph ( 2 )  

above. 

(4) The cour t  shall have power tu order  t h a t  

no t i ce  o f  t he  proceeclings,be given to' 

any person whose i n t e r e s t  n ight  bc so  

affected and who has  not been given 

no t i  ce , 

- Notes; I ,  It i s  i q3or t zn t  that n;ll thirc? p r t i e s  vrhosc 
interests n i g h t  adversely be e f f e c t e d  by t e rn ina t ion  
should rcccivc no t i ce  of the  proccc?-in@, me. s i n c e  
they n o t  ncccssz r i ly  known t o  the  lanCLorc?, the 
tencant nust be p t  under a o b l i p t i o n  t o  n o t i f y  the 
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I znd lc r ' l  o f  then. 

2. This i s  intcnJ-e2 t o  includc a11 pcrsons r-lithin s.146 
(4) and (5) of t he  LX;I of Property Act,  1925, 

10.08 The court  s h a l l  have pomcr pcnding f in21  

de tern ina t iun  o f  t h c  proceedings t o  nake sucfi 

orclor as ti: suspension o r  v a r i a t i c n  o f  the 

performance of the  obl iga t ions  c f  the  p a r t i e s  

t c  the  tenancy i n t e r  se c r  vis-a-vis t h i r d  

p a r t i e s  who have joincd i n  the  proceeCings, ai- 

Prola the date of t he  s t r v i c e  o f  t he  w r i t  o r  

summons a s  i n  a l l  thc circumstances nay be 

jus t .  

Third P a r t i e s  - Rights  

10.09 Where the  cour t  o rders  t e rn ina t ion  of the 

tenancy: - 
( I )  a11 i n t e r e s t s  derivecl out of t h e  tenanc: 

o r  any sub-tenancy s h a l l  thereupon 

cease,  and 

( 2 )  any agrceinent or appl ica t ion  f o r  a new 

tcnancy or sub-tenancy nade under Pert 

I1 of the Landlord and Tenant Act 

1954, s h a l l  b G  o f  no e f f e c t ,  

subjcct  t o  the grznt  of r e l i e f  uncl,er 

Proposi t ion 10.10. 

Notes: 1 .  The tenancy i t s e l f  m d  hence i n t c r c s t s  c rcz ted  out  of 
the tenancy arc preservecl u n t i l  the o r h r  f o r  
ternination. Then t he  tenancy ~ G C S ,  all other 
i n t e r e s t s  dependent ui,on i t  ;lust ;so too,  sub jec t  t o  
r e l i e f .  

2. Rights  which have sccrueC: unc?cr Part I1 of the  1954 
A c t  dcnand s p c i s l  c o n s i h r a t i o n  
t e r n n a t i o n  ;xoceed inp  m e  pnc?ins ,  t hc  t e n m t  nay 
have t o  st'art proccer l inp  unCar thtt t  Act f o r  a ne17 
tenancy s o  as not  t o  be out of t ine  i f  re l ief  shoulb. 
u l t i n a t e l y  be p a n t e d .  If, on thc  o the r  hanc?, t he  
tenancy shoulC be t c m i n a t e d ,  any r i c h t s  unh? the 
1954 Act should- be of no effect .  

f o r  even though 
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Third P a r t i e s  - Vesting Orders 

10.10 ( I )  l a y  person 

( a )  whose i n t e r e s t  was created before 

serv ice  of t h e  writ o r  sunnons, 

r 

and 

(b )  who could ai3ply under the present  

law 

s h a l l  be e n t i t l e d  t o  apply f o r  a 

ves t ing  order a s  under s, l46 (4) of the  

Law of Pro2crty Act - 1925. 

Provided t h a t  where the  landlord has  

of fe red  a sub-tenant o f  p a r t  of t he  

premises a tenancy o f  t h a t  p a r t  on the 

sane t e r n s  a s  he he ld  previoQsly the  

sub-tenant should not  be e n t i t l c d  t o  

c l a i n  a ves t ing  order  i n  respect  of any 

g r e a t e r  p a r t  o f  the premises than he 

had bcfore.  But i f  t h e  landlord has  

not  nade such an o f f e r ,  the  cour t  s h a l l  

hzve a d i s c r e t i o n  ( a s  a t  present)  t o  

order  the  sub-tenant t o  take t he  whole 

of the  preriises a s  a condi t ion of 

r e l i e f .  

I n  naking a ves t ing  or::er the court  s h a l l  

have conplete d i s c r e t i o n  as t o  t he  

t e r n s  and condi t ions  of the r e l evan t  

tenancy, and whcre such order  i s  made 

i n  respec t  of a p a r t  of t h e  p ren i se s  

nay includc any a n c i l l a r y  r i g h t s  

formerly en joyed by thc  sub-tenant 

which i t  considers  necessary f o r  the 

reasonable use and enjoynent o f  t h a t  

p a r t .  

( 3 )  The r e l i e f  which the  cour t  nay award t o  

a mortgagee of a tenancy which i s  
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‘ b  

terminated under t h i s  procedure s h a l l  

Notes: 1. 

2. 

3. 

4. 

costs 

10.11 

include a vesting. i n  t h e  mortgagee o f  a 

t e r n  f r ee  from the  equ i ty  o f  redenption 

o f  t he  tenant .  

Proimsi t ion 10.10 (1)  liz-tits the  ri;;ht t o  api2ly f o r  
re l ief  t o  t h i r d  p s r t i e s  :-)hose i n t a r c s  t s  vicre c rea t e6  
before  s c r v i c c  of t he  writ t o  ;,revent t hc  c rez t ion  of 
cognizable i n t o r c s t s  t h e r e a f t e r ,  an?- 5 v e s  r?n 
opi,ortunity t o  the  lm?-lorl?L t G  l i n i t  t hc  c h i n  of 
those e n t i t l e c  t o  zp$.y for i? v e s t i n s  orcler t o  nc 
p e a t e r  p r t  of t he  ;ircni.st.s than t h y  holc? P-t 
? resent ,  i f  he s o  nishos, i n  con t r a s t  t o  3.146 (4) 
of thc  L m  of Proporty Act 1925. 

1~ new i n t e r e s t  or est ,?te is  crcetecl by the  v e s t i n g  
order, an:? the  r c n t  Grc!ercc? t o  be pnic? i s  not  lixiitec? 
t o  the r e n t  iluc b u t  shoul2 bc  a fair r e n t  b e t x e n  the  
p a r t i e s ;  C w s r t  v. Fryer  [l9Ol] 1 Ch. 499 C.3 .  The 
The sub- tenmt’s  2royer renecly in  r e spec t  cf any 
pxniun pcid  t o  the  t c n m t  ancl h i s  cos t s  i n  obtc in ing  
re l ie f  w i l l  be s;i;ainst t he  tenant ;  see 0blir;c”tion 
L2A ( c )  , h b l i s h e c l  Vorkinc P q c r  No. 8. 

PrciJosition 10.10 (2 )  widens the  ;)oner >f t he  cour t  t o  
g m n t  a n c i l l a r j  re l ie f ;  see Re No. 1, &Lbermc?sle 
S t r e e t  [I9591 Ch. 531. 

Proposi t ion 10.10 (3) rep-csents  a chanGe i n  the  law, 
cf ,  Chelsea Es tz t e s  Investncnt  T r u s t  Co. Ltcl. V. 

Marche L1955J Ch. 328. 

Where thc court  fintlc t h a t  t hc re  has bcen a 

breach ;f the  obligFLtions o f  t hc  tenancy, bu t  

does not order the  t c rn ina t ion  o f  t he  tenancy, 

(I) the  normal urdcr  f c r  c c s t s  s h a l l  be t h a t  

the  tenant  w i l l  pay the  l a n d l o r d f s  

co s t  s but  

( 2 )  the ccurt s h a l l  have a d i s c r e t i c n  a s  t o  

c o s t s ,  and i n  p a r t i c u l a r  nay make an 

award aga ins t  the landlord,  i f ,  having 

regard t o  all thc  ci rcunstances,  i t  

th inks  t h c t  the landlord has  ac ted  

unreasonably or with unreasonable 

has te .  

Note: I ropos i t i on  10.11 ( 2 )  p r r i i t s  t he  cour t  t o  t&e i n t o  - 
account t he  lan21ord’s concfuct i n  avnri5ng cos ts  
(see a l s o  Proposi t ion I I .04). 
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10.12 Subject t o  Propos i t ion  l O , l 3  below ancl the  

r e t e n t i o n  of the  prcv is ions  of ~ , 1 6  of the  

Landlord and Tenant Act 1954 therc  s h a l l  be no 

r i g h t  t o  apply f o r  o r  ob ta in  r e l i e f  a f t e r  an 

order for t e rn ina t ion  i s  made. If p r x e c d i n g s  

are brought i n  the  count'y court  aga ins t  a 

tenant  e n t i t l e d  t o  p ro t ec t i cn  undcr the  R a t  

Acts,  ancl the breach r e l i e d  on i s  one t h a t  

e n t i t l e s  t he  landlord t o  possession, no 

fu r thd r  proceGdings for pcssessicn w i l l  be 

necessary. 

This ilocs no t  yrcjuifice a lancllorc?'s ri,yht t o  scek a? 
in junc t ion  o r  ?hza(.;es under s.11 of t h e  Apicultural 
HolCinCs Act l9@,  or a -tencant's r i g h t  t o  c l z i n  
conpensation f o r  ii-q~rovenent under s $7 (3) of the  
Land lo rd  2nd Tenant Act 1 95Jr. 

Note: - 

._ 

10.13 The cGurt nay i n - i t s  d i s c r e t i o n  s t ay  executiori 

upon an order  f e r  tz.mination: - 

(a) for a period not longer than [ ] nonths;  

and 

(b)  i f  an appeal i s  contenplatGd, on tcrms. 

(1) A s  indicctec? i n  Paragrqih 3 (a) of the  In t roduct ion ,  t he  TJorking 

Par ty  proposes t o  rep lace  f o r f e i t u r e  on re-entry f o r  breach  of 

tenants '  ob l igz t ions  by t e rn ina t ion  by cour t  ort!cr regulatel! by the  

s m c  brocd ;?rinci;)les ohntever  t h e  chc rac t e r  of t he  ten?*nt1s 

breach. This chance v~oulcl have f a  rczching consequences. The 

e l i n i n a t i o n  of re -en t ry  p o v i s i o n s  rcl?ute2 t o  t enan t s '  breaches or 

bankruptcies  involves  svceping c m y  the  c?if f e r e n t  sets of s t c t u t o r y  

provis ions which re l3 te  t o  f o r f e i t u r e  f o r  non-lsayncnt of r e n t  

(Cormon Law I r o c e h r e  Act 1852 ss.210-212, Ju.l icaturc Act 1925, 

s.46, and the  County Courts Act I959 s.19.1, as m-ienclkc? by the  

A h i n i s t r a t i o n ' o f  Just ice  Act I965 

f o r f e i t u r e  f o r  o t h e r  breaches,  on the o the r  (La-] of Property Lct 

~ ~ 2 3 ) ~  on the  one hand, and 
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1925, 9.146 as amended, and the  Leasehold Property (Repairs) Act 

1938). 

preserved (s.146 (IO) of the Law of Property Act 1925). 

d i r e c t  consequence of t he  adoption of Proposi t ion 10.00 i s  the  

a b o l i t i o n  of t he  automatic r i g h t s  t o  r e l i e f  on the  p a r t  of tenants 

in non-payment of r e n t  cases, which have, i n  p r a c t i c e ,  given r ise  t o  

substantial abuses,  

A t  the  same time, the  r i g h t  of r e l i e f  on bankruptcy i s  

A f u r t h e r  

( 2 )  .L important change i n  t h e  legal pos i t i on  r e s u l t i n g  €rom t h e  

acceptance of Proposi t ion 10.00 i s  thnct i n s t ead  of re-entry,  actual 

or n o t i o n a l  (i.e. by i s s u e  or  se rv ice  of s w r i t  f o r  possession) 

bringing the  tenancy t o  an cnd, the  r i g h t s  and obl iga t ions  of the  

p a r t i e s  t o  t h e  tenancy n i l 1  p e r s i s t  u n t i l  t h e  c o u r t ' s  o rder  of 

terminat ion becomes opcra t ive  (Proposi t ion 10.02) e This w i l l  

overcome the  d i f f i c u l t i e s  nhich, a t  prcscnt ,  a r i s e  as t o  the  

"suspended" o r  uncertain charac tc r  of those r i g h t s  and obl iga t ions  

pending the  decis ion of the court  i n  f o r f e i t u r e  procccdings or the  

expi ra t ion  of the  t i m c  dur ing  17hich tenants  are e n t i t l e d  t o  r e l i e f  

where a c t u a l  re-entry has bccn e f f ec t ed  by landlords .  

10.05 ( c )  i s  dcsigned t o  providc a sanc t ion  f o r  t h e  t cnan t ' s  

l i a b i l i t y  t o  perf'orm h i s  ob l iga t ions  pending the  outcomc of 

tcrminat ion proceedings and Proposi t ion 10.09 safcguards the  

landlord  against t h i r d  pa r ty  and o the r  r i g h t s  which thc  tenant  might 

have attempted t o  c rea t e  or cxerc isc  pending t h e i r  outcome. 

Proposi t ion 

( 3 )  Close considerat ion has bccn given t o  t hc  question nhethcr  no t i ce  

should be p r e r c q u i s i t e  t o  t h e  l and lo rd ' s  i n s t i t u t i o n  of proceedings 

for terminat ion.  Proposi t ion 1 0 ~ 0 3  represents  a major i ty  view o f  

t he  Working P m t y  i n  favour  o€ dispcnsing wi th  t h e  requirements of 

formal n o t i c e  under s.146 (1) of the  Lav of Propcrty Act 1925. 

Formal no t i ce  i t  i s  argued, results i n  unncccssary delay and lezves 

too  great a f i e l d  f o r  d i sputes  as t o  ahe thc r  o r  no t  a "rcasonable 

time'' has e lapsed batacen se rv ice  of t hc  no t i ce  and t h e  i n s t i t u t i o n  

of proceedings and as t o  t h e  form of t h e  not ice .  

e l imina t ion  would bc un l ike ly  t o  encouragc l andlords  t o  a c t  

oppressively,  f o r  i t  i s  unusual i n  p r a c t i c e  under the  prcscnt  lam 

Moreover, i t s  
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and hard ly  conceivable under t he  

disappeared t h a t  proceedings f o r  

p r i o r  communication i n  some f o r n  

*, 
& I  PI 

W 
proposals unless the tenant  has 

breach nould bc i n s t i t u t e d  vaithout 

bctnccn landlord  and tcnm,t. It 

i s  thought t h n t  s u f f i c i e n t  safeguards h m e  becn provided i n  this 

re spec t  i n  Propoqi t ions IO.O~ ( I ) ,  ( 2 )  and (3) ( t enan t ' s  right t o  

apply f o r  a s t a y ) ,  10.05 (a) end (b) (ressonableness of the 

l and lo rd ' s  conduct) and 10.11 (provis ions es t o  cos t s ) .  The 

e l i n i n a t i o n  of f o m d  n o t i c e  uould also overcomc the  Often 

d i f f i cu l t  dec is ions  nhich  a. l andlord  has at present  i n i t i a l l y  t o  

makc as t o  ohe ther  or no t  a pcr t iculsm broach 1s remdiablc qnd as 

t o  claiming compcnsatioi?. This p a r t i c u l a r  ob jec t  could,  i t  i s  

true , be achieved without dispensing a l toge the r  n i t h  the requirement 

of m i t t e n  no t i ce  p r i o r  t o  the i n s t i t u t i o n  of proceedings -2lnich 

n i g h t  be wholly unacceptable  i n  viea of the h i s t o r y  of s.146 ( I )  of 

the Law of Property A c t  1925. The minori ty  v icn  i s  that e formal 

n o t i c e  

us ef ul 

breach 

should 

r e q u i r i n g  remediable brecches t o  be renedied scrves the very 

purpose of ge t t ing  agmcnent  bctwxm t h e  p m t i e s  and t he  

rencdicd o f t en  without a writ cvcr having t o  be  served and 

be ro ta incd ,  V i c a s  on the r s t e n t i o n  of the no t i ce  requi re -  

ment of s.146 (1) of' the  L a 7  of Property Act 1925 arc i nv i t cd .  

(4) Spec ia l  rc fc rcncc  i s  requt red  t o  the  Lcasehold Property (Repairs) 

Act 1938, the nore s o  sinco i t  B,^,s cnactcd t o  counter  nhat  ncw 

connonly regcrded as oppressive conduct 5y  1,mdlords i n  s i t u a t i o n s  

t o  which i t s  provis ions  verc m,dc t o  cpply. What, hor~ever,  i s  

p a r t i c u l a r l y  unsstisf ac to ry  about the 1938 Act i s  the  dupl ica t ion  

of proceedings nhich  I5 involvcs  i n  many cases  of brezchcs Of 

r e p a i r i n g  covcnmts Proposi t ion 10.03 (3)  is  designed, i n  the 

context  of terinination procccdings t o  r e t a i n  thc protec-tion 

a f forded  t o  t enan t s  by the 1938 Act 17hi.lst reducing that 

dupl ica t ion .  

(5) It w i l l  be obscrved ths+ Propos i t ions  10.07, 10.08 and 10.10 deal, i n  

sone de ta i l ,  wi th  the pro tec t ion  

derived unCcr thc tenant .  This 

the present  1.m i s  considered t o  
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has bcen nccessary,  f irst ,  because 
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of proceedings t o  such t h i r d  p a r t i e s ;  and, secondly, t o  dea l  a i t -  

areas of unce r t a in ty  as t o  the  terns of ves t ing  orders i n  p a r t i c ~ l - ~ ~  

s i t u a t i o n s .  

(6) Clearly,  procedural provis ions n i l 1  be requi rcd  t o  ensure t h e t  all 

thir6 p a r t i e s  n f t h  an i n t e r e s t  l i k e l y  t o  bc a f f ec t cd  by an order 1- 

the  proceedings should bc given no t i cc  of t hc  proceedings cnd an 

opportuni ty  t o  bc heard bcfore  any order i s  madc, and e s p e c i c l l y  i 

Proposi t ion 10.09 i s  acccpted. 

d e s i r a b l e  t o  r e s t r i c t  the  sub - t cnmt ' s  r i g h t  t o  c h i n  a v e s t i n g  

order of -ay groater p a r t  of t he  prcn iscs  thLm hc had before .  

I n  one r c spec t ,  i t  has bccn -thoughG 

It 

hcas bcen suggested t h a t  when a v e s t i n g  o r d a  i s  x d e ,  t hc  p r i n c i p l ?  

t h a t  the landlord  should bc  put  brck  i n  thc  sme pos i t i on  as he irlas 

i n  before t c rn ina t ion  ( s c c  Chathm Enpire Thcatre (1955) Ltd. V. 

Ultrms Ltd. [1961) 1 W.L.R. 817) can T;yIork i n j u s t i c e  i f  a 

s u b s t a n t i a l  prcnium has bccn paid i n  r e spec t  of t he  sub-tcncncy, 

bu t  no t  i n  r e spec t  of thc  head tenancy. In  such a c m e  t h e  su-5- 

tenant  nould b c  l i k e l y  t o  have h i s  r e n t  incremcc? propor t ionz tc ly  

Homvcr, 'as bi-tnecn the ncii p n r t i c s ,  i t  cannot bc  thought r i g h t  -U 

take i n t o  account a preniun paid- by thc  sub-tenant t o  the  tenant,; 

his proper  rcnedy mould l i e  zgains t the  tcnw.t under Obligstlo:? 12:. 

(C )  Of r l n b l i s . h o ~ : ' ' 8 i ~ n ~  p a p r  Bo, 8 ,  .. - 

( 7 )  Whilst i t  is  intcnc?ed. that t h e  prcscnt  m l o  L?S t o  orders f o r  cos t s  

should apply,  t he  Tiorking Pzr ty  f c l t  t l ic t  ?orer  t o  orclcr cos t s  

against a landlord  nould bc  ~ 1 ,  f u r t h e r  sdcguard agcinst unreasonah 

haste o r  conduct on h i s  p a t  i n  b r ing ing  proceedings. 

( 8 )  Finally, t he  dec is ion  t o  equate tcrrnination f o r  non-paynent of r e n t  

with te rn in&ion for o the r  breaches,  tzkcn with the  pvbolit ion of 

au tona t i c  rights t o  re l ie f  i n  non-paynent of r e n t  cnses, hm led t o  

the adoption of Proposi t ion 10.06 and 10.11, 

the  cour t  t o  order  t c rn ina t ion  against tenmts mho hme bccn 

"rcpeetedly i n  arrecrc3" (cp. t3.30 (1) (b)  of t he  Landlord and 

Tenant Act 1954); 

The f o r n e r  enables 

the l a t t e r  precludes the t enan t  frori  

r e l i e f ,  by paynent of arrccrs &c. 

bccn r?ade (cf .  s.191 ( I )  (b) and (c )  of the County Courts Act 7959 
as meniicd). 

once a terminat ion ord-cr has 
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c a t i o x -  

I 1  .oo The cour t  s h a l l  have power on the  t e n a n t ' s  

app l i ca t ion  t o  terminate the  tenancy on the  

ground t h a t  the  laEdlord i s  i n  breach o f  an 

ob l iga t ion  under the  tenancy, ' 

*' , , 

i '  

U 

Rote: Proposi t ion 11.00 introduces a r i g h t  on the  p s r t  of t he  
tenant  (correspon?ing t o  that of the lani l lord ucler 
Propos i t ion  IO  , O I  ) t o  proceed f o r  t e rn ina t ion  f o r  
s e r ious  breaches of t he  landlord ' s  ab l iga t ions  under 
t he  tenancy. 

- 

Operative D a Z  

I 1  .Ol  (I) Where proceedings f o r  termination are 

i n s t i t u t e d  by the  t enan t ,  t h e  tenancy 

s h a l l  continue, and hence the  r i g h t s  

and ob l iga t ions  o f  t h e  p a r t i e s  under 

the  tenancy remain enforceable,  un le s s  

and u n t i l  t he  court  o rde r s  i t  t o  be 

terminated, Where, however, the  

e f f e c t  of t h e  breach i s  t o  d i spossess  

the  tenant  e n t i r e l y  o f  t h e  subject-  

mat ter  o f  t h e  tenancy, t he  t e n a n t ' s  

ob l iga t ions  s h a l l  be suspended from thc 
7 

serv ice  o f  the writ O F  summons. This 

suspension w i l l  be without pre judice  t o  

any r i g h t  of set-off o r  t o  damages t h a t  

have accrued from t h e  time o f  

dispossession t o  t he  time of service;  

and 

(2) where t h e  e f f e c t  o f  t h e  breach i s  t o  

d i spossess  the  tcnant  of p a r t  o f  the 

sub ject-matter o f  t he  tenancy, t he  

court  s h a l l  have powvcr t o  g ran t  interini  

r e l i e f  t o  the  tenant .  

Notes: 1. Propos i t ion  11.01 (1) l a y s  c1o-m the b a s i c  rule as in 
- Propos i t ion  10.02 t h a t  the tenancy continues u n t i l  

t e rn ina t ion  by the court  su3j'cct t o  an exception in 
t he  case of t o t a l  dispossession (whether of occupatioi; 
o r  r e c e i p t  of r e n t  end- p o f i t s )  %here the  tenancy 
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obligztions are suspended-. 

2. Vihcre dispossession is  only p a r t i a l ,  Propos i t ion  11.01 
(2)  nakes provision f o r  i n t e r i r ;  re l ie f .  

I n s t i t u t i o n  and Stay o f  Proceedings 

11.02 Where the  proceedings f o r  termination a r e  

i n s t i t u t e d  by thc  tenant ,  no p r i o r  no t i ce  o f  

i n t e n t i o n  t o  commence proceedings s h a l l  be 

r equi r c d, bu t  

(I) the  tenant  s h a l l  i n  h i s  writ o r  summons 

spec i fy  with p a r t i c u l a r i t y  the breach 

upon which he in tends  t o  re ly ;  and 

- -  

( 2 )  the  landlord s h a l l  except wherc the  

ob l iga t ions  o f  t he  tenancy have been 

suspended, bc e n t i t l e d  t o  ap@y f o r  a 

s t a y  on t h e  grounds t h a t  continuance o f  

t he  proceedings ( f o r  the time bcing) 

would be oppressive because: - 
( a )  he has  taken o r  i s  tak ing  s t eps  

t o  remedy the  breaches; o r  

(b) i n  a l l  the  circumstances, 

termination would be unrcasonablc,. 

Note: cf. Proposition 10.03 (1) and (2). - 
Order f o r  Termination 

41 e03 I n  deciding whether o r  not t o  order  tcrrnination, 

t he  court  s h a l l  have regard t o  a l l  the  

circumstances o f  the casc including: - 

(a) whether the tenant  actcd reasonzbly i n  

i n s t i t u t i n g  proceedings, including the 

quest ion whether the  landlord had 

knowledge o f  t he  breach, and 

(b) whether the  landlord has  had a reasonable 

opportuni ty  or'  tias taken o r  i s  tak ing  

reasoncible.sleps t o  remedy the .breach  i f  

rembdiable and 

( c )  whcthcr the  tenant  o r  any person claiming 
-24- 
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under h i m  has  been o r  i s  l i k e l y  t o  be L, . 

deprived o f  occupation ( inc lud ing  

r e c e i p t  o f  r e n t s  and p r o f i t s )  o r  

s e r ious ly  r e s t r i c t e d  i n  the  b e n e f i c i a l  

use o f  t he  premises. 

Notes: 1. cf ,  Proposi t ion 10.05. 

2. In de t c rn in ing  nhether  t he  t e n a t  ac ted  reasonably i n  
i n s t i t u t ing  proceedings f o r  t e rn ina t ion  (Proposi t ion 
11.03 ( a ) )  the  court  would consicler what d t c r n c t i v e  
renedies  17ere ava i l ab le  t o  h in ,  

11.04 ( I )  The tenant  s h a l l  give n o t i c e  o f  t he  

proceedings 

(a )  t o  any person i n  occupation o f  t he  

premises e i t h e r  by name o r  

desc r ip t ion  a s  ' 'occupier"; and 

(b) t o  any, o the r  person who t o  h i s  

knowledge o r  b e l i e f  has  o r  may 

have an i n t c r c s t  i n  t he  tenancy 

l i k e l y  t o  be a f f ec t ed  by an order 

i n  the  proceedings, 

and shall also serve no t i ce  on the  

landlord o f  t he  pcrsons t o  whom he h a s  

given such no t i ce ,  

( 2 )  ' The court  s h a l l  have power t o  order  t h a t  

no t i ce  of t h e  proceedings be given t o  

any person whose i n t e r e s t  might be so  

a f f c c t e d  and who has not  becn given 

no t i ce .  

Notes: 1. It is i q o r t a n t  t h a t  a l l  t h i r d  p a r t i e s  whose i n t e r e s t  - 
n igh t  be a f f ec t ed  by an order should rece ive  no t i ce  of 
the  proceeding;; 
Proceclurzl provis ions mill bc required t o  ensure t h a t  
as fa r  as poss ib le  t h i s  i s  done. 

cf .  Proposi t ion 10.07 (1 ) . 

2. This is  intended t o  include a l l  persons within s.146 
(4) of the  L m  of Property Act 1925. 
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11.05 Where the  court  o rders  termination o f  t he  

tenancy, a l l  i n t e r e s t s  created i n  respect  o f  

thc  tenancy o r  any sub-tenancy s h a l l  thcrcupon 

cease,  subject  t o  Propos i t ion  I I .07 (rights o f  

re1ic.f) 

In te r im Orders 

cf.  PI-oposition 10.09. 

11.06 The cour t  shal.1 havc power pcnding f i n a l  

dctcrmination o f  t he  'procceding t o  make such 

order  2s t o  suspension or v a r i a t i o n  o f  t h e  

performance o f  the  ob l iga t ions  o f  the  p a r t i e s  

t o  t he  tenancy i n t e r  se o r  vis-a-vis t h i r d  

p a r t i c s  wko have joined i n  t h c  proccedings, a s  

from the  da te  o f  t he  service o f  t he  writ or 

summons a s  i n  all the  circumstances may be j u @  

N o t e :  - cf. Propos i t ion  10,08. 

Vest ing Orders 

11.07 Any pcrson having an c s t a t e  05 i n t u r c s t , i n  thc 

whole or p a r t  o f  the  premises under Proposi t iou 

N o t e :  - 

I___ costs 

11.08 

. .  

I 1  . G 4  s h a l l  bc e n t i t l e d  t o  apply f o r  a v e s t i r g  

order as unc?er Propos i t ion  10.10. 

This f o r n  of re l ie f  i n  t h e  case of E? landlord's breach 
' i s  necessa r i ly  going t o  be ava i l ab le  less - f r equen t ly  
than unc?cr Propos i t ion  10.10, s ince  the  breach i tself  
i s  likely t o  have arisen fron, e.g. a de fec t  i n  the  
landlord's t i t l e  which w i l l  prevent hin g iv ing  
possession t o  E? sub-tcnant.  

Where the  cour t  f i n d s  t h a t  t he re  has bcen a 
L 

breach o f  the landlord ' s -  ob l iga t ions  undcr t h c  
1 : -  - 

tenancy, bu t  doas not  ordcr  terminat ion o f  t h p  
. -  S I  

1 -  r 

tenancy, 

(I) t he  normal ordcr  f o r  c o s t s  shal l  be t h s t  

the  landlord  ;$ill pay the  t c n a n t ' s  cosJur-9 
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'ii, 

L, but  

(2)  the  court  s h a l l  have a d i s c r e t i o n  a s  t o  

cos t s ,  and so  may make an award aga ins t  

the tenant  i f ,  having regard t o  a l l  the 

circumstances, i t  thinks that the tenant  

acted unreasonably o r  with unree.sonable 

has te .  

Note: cf . Proposi t ion 10.11 . 
Comen t a y  

( 7 )  

tanants * obligations. Published Working P a p z  No. 8 (Obligations of 

Lmdlords and Tenants), and espec ia l ly  t h e  connentary t o  Proposi t ion L2A 

shows t h a t  t h e  Working Pasty contcnplatcs t he  exis tence of  s i t u a t i o n s  in 

which t h e  landlord  i s  g u i l t y  of so ser ious a breach of h i s  ob l igz t ions  t o  

the tenant that t h e  tenant  should be e n t i t l e d  t o  treat the tenancy at cm 

end. But under t h e  present  1at7 not even the  n o r s t  poss ib le  conduct by a 

landlord,  i.e. wrongfully e v i c t i n g  his t c n m t ,  gives t h e  tenant the  right 

Proposi t ions 10.00-10.13 have been d ra f t ed  t o  deal with bmaches o f  

t o  end t h e  tenancy. 

in respect of s e r ious  breaches,  bo th  lm&lord  and t e n m t  should be exposed 

t o  t h e  stme consequcnces. 

(2) 

the re l evan t  p a r t s  of Proposi t ions 10.00 t o  10.11. Applications based upon 

t r i v i a l  or  t echn ica l  breaches are sought t o  be discourcged by confcsr ing the  

right upon the  landlord  t o  apply f o r  c1 s t z y  (Proposi t ion 11.02 (1) and (2) ) ,  

in t roducing  t h e  e f f e c t s  of thc breach, t h e  rcasoneiblcness of t he  tenant ' s  

This i s  thought t o  be unsa t i s f ac to ry ,  and i n  my case 

Mutatis nutandis ,  t he  proposi t ions a r c  designed t o  run paral le l  nPfh 

_ f  

.~ 
i n s t i t u t i o n  of proceedings and of the  IandlorC's opportunity t o  renedy the  

breach, as s p e c i f i c  f a c t o r s  a f f e c t i n g  the  exerc ise  of t he  cour t ' s  poncrr t o  i 

order t e rn ina t ion  (Proposi t ion 11.03) and dea l ing  with t h e  Oiscrct ion as t o  

cos t s  (Proposi t ion 11.08). 

reasonably i n  i n s t i t u t i n g  proceedings i t  is h p l i c i t  i n  Proposi t ion 10.05 

(a) that the  cour t  n i l 1  take  i n t o  account mhat a l t e r n z t i v c  renedics  a m  

In  considcr ing nhcther  t he  tenant  ac ted  

ava i l ab le  t o  t h e  tenant. 

(3) In dea l ing  with the lanc?lorc?fs app l i ca t ion  f o r  t eminz t ion  ord-em the  

Working Pa r ty ' s  pro?osi t ions Jroceci! upon t h e  basis t h a t  t h e  r i g h t s  ma 
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U obl iga t ions  of t he  p a r t i e s  continue ( subjec t  t o  i n t e r i n  r o l i e f )  u n t i l  an 

order for t e rn ina t ion  i s  nnde. Whilst t h i s  is  the  b,wic rule unC!or 

Proposi t ion 17.01 i n  the ccse of t e n a n t ' s  c.pi)lScations, i t  i s  f e l t  necessery 

t o  deal d i f f e r e n t l y  u i t h  the  s ;?ecif ic  cc?se i n  nhich thc  effect  of a 

lan6lord's breach i s  t o  precluc?c a tenant  f r o n  enjoying t h e  bene f i t s  of the  

tenancy; an exce;>ticn has bcen intro&uced accordingly,  bu t  i t  n i l 1  b e  

recognised that t h i s  m o u n t s  t o  l i t t l e  ~ o r c  than a rcstatcncnt of the 

present  l a m  t h a t  t h e  ev ic t ion  cf i? t e n a t  suspcnSs h i s  tenancy obl iga t ions .  

The Qua l i fy ing  Event 

12.00 Where an event 01" change o f  circumstances has 

occurred whLch has  brought about a s i t u a t i o n  

outs ide  the contzinplation or" t he  p z r t i e s  a t  t he  

time when they entered i n t o  the  benancy ( o r  

when the  terms thcrcof' were subsequently 

var ied)  and t h a t  the  s i t u a t i o n  i s  such t h a t  

t he  purposes for which the  tenancy was g r m t e d  

can no longer be f?u l f i l l cd  i n  accordance w i t h  

t he  i n t e n t i o n s  O C  those p a r t i e s ,  the  landlord 

- a 1 .  - -. * -. 

o r  t he  tenant mag apply t o  t he  court  f o r  an 

o r d e r  terminat ing thc tenancy. 

Note: Following the  victa cf t h e  n o j o r i t y  of t he  Vorking Par ty ,  
Propos i t ioc  12,OO irrtroGuces, in con t ra s t  t o  t he  comon 
lam doc t r ine  of f r u s t r a t i o n ,  t h e  r i g h t  t o  ag>ly t o  the  
cour t  f o r  t c r i n c t i o n  of t he  t cnmcy  on t h e  occurrence 
of a 'Lc;;alifyinC event"  and sets out  the test which the 
cour t  should q ? l y  t o  deternine nhcther such an event 
h m  occwred.  

- 

12.01 If the  cour t  i s  s a t i s f i e d  t h a t  such a 

s i t u a t i o n  has  a r i s e n  i t  s h a l l  make an order  

f o r  thc  ternina%ion o f  the tenancy unless the  

p r i n c i p a l  p a r t i e s  t o  ' the app l i ca t ion  ( i . e .  t he  

landlord and tenant)  ask the cour t  t o  make an 

order  varying the  tenancy terms, i n  which case 
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t he  court  may make such order  upon such variec' d 
terms a s  may be j u s t  and such order s h a l l  take 

i n t o  account and provide f o r  the  p ro tec t ion  or 

disposa l  o f  t he  i n t e r e s t s  i n  the  tenancy o f  

t h i r d  p a r t i e s .  

Note: This f o l l o n s  the  view of the  n a j o r i t y  of t h e  Working 
Par ty  t h a t  t h c  court  nust nakc a t e rn ina t ion  order 
unless the 0rigLna.l p a r t i e s  t o  the  proceedings both  
a,pg;ty f o r  va r i a t ion .  The n i n o r i t y  view i s  given i n  the 
comcntasy at p.34 bcloa where the  argunents a r e  s t a t e d .  

12.02 Subject  t o  the  powers of the  cour t  t o  make 

in te r im o rde r s  pending determination o f  the  

app l i ca t ion ,  t he  r i g h t s  and ob l ige t ions  of the  

p a r t i e s  under the  tenancy terms w i l l  continue 

u n t i l  t he  opera t ive  da t e  o f  t he  c o u r t ' s  f i n a l  

order.  That da te  w i l l  be the  da te  of t he  

order  or such l a t e r  da te  a s  may i n  the  

circumstanccs be appropriate .  

Third P a r t i e s  

12.03 ( I )  The appl icant  f o r  an o r d a r  s h a l l  give 

no t i ce  of t he  proceedings 

I ( a )  t o  any person i n  occupation o f  the  

premises e i t h e r  by name o r  by 

desc r ip t ion  as "occupier" ; and 

(b) t o  any o the r  person who t o  h i s  

knowledge o r  b e l i e f  has  or may 

have an i n t e r e s t  i n  t he  tenancy 

l i k e l y  t o  be a f f e c t e d  by an 

order  i n  t h e  proceedings, and 

s h a l l  a l so  serve no t i ce  on the 

respondent o f  t he  persons t o  

whom he  has  given such not ice .  

(2 )  The respondent sha l l - iv i th in  a fixed 

period a f t e r  se rv ice  o f  t he  app l i ca t ion  

on h i m ,  n o t i f y  the  appl icant  of any 
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person not  spec i f i ed  i n  the a p p l i c a n t ' s  

no t i ce  t o  him, who, on the  da t e  o f  the  

serv ice  of the app l i ca t ion  had such an 

i n t e r e s t  a s  i s  described i n  paragraph 

(I) above. 

( 3 )  The appl icant  s h a l l  give no t i ce  of t he  

proceedings Lo any person spec i f i ed  i n  

the  respondent 's  no t i ce  un&r paragrash 

( 2 )  above. 

(4) The cour t  s h a l l  have power t o  o rde r  t h a t  

no t i ce  o f  t he  proceedings bc given t o  

any person whose i n t e r e s t  might be so 

a f f ec t ed  and who has not been given 

not ice .  

( 5 )  Any t h i r d  pa r ty  so  served o r  any th i rd  

pa r ty  who s a t i s f i e s  the cour t  t h a t  he 

has  such an i n t c r e s t  shal l  be e n t i t l e d  

t o  jo in  i n  the  proceedings and shall be 

heard upon a l l  i s s u e s  there in .  

. -  

' ( 6 )  The order o f  t he  court  upon the  appl ica-  

t i o n  s h a l l  make provis ion as t o  t he  

i n t e r e s t s  o f  t h i r d  p2,rt ics who jo in  i n  

the proceedings a s  m2.y i n  the circum- 

s tances  be j u s t  including an order  for 

the  terminat ion o r  v a r i a t i o n  o f  t h e i r  

interests upon terms. 

( 7 )  The e f f e c t  o f  an order o f  termination 

s h a l l  be . t o  extinguish all t h i r d  par ty  

i n t e r e s t s  which d id  not e x i s t  a t  t he  

time of t he  app l i cz t ion  as  well  a s  the 

i n t c r e s t s  o f  those t h i r d  p a r t i e s  who 

d i d  not  jo in  i n  the proceedings. 

X'qtes: - 1, As regards th i rd  par t ies ,  thc only viablc solut ion 
seem t o  be t o  &e provis ion f o r  the joinder  i n  the 
proceedings (Proposi t ion 12.03 (5 ) )  of those pcrsons 
who axe s o  ent i t lcG by v i r tue  of Propos i t ions  12.03 
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(1)-(4)9 i.e. those,brought  within s.146 (43 of the 
Law of Property Act 1925 by s.146 (5)  s o  that t h e i r  
interests nay be protected.  c f .  a l s o  Proposi t ions 
10.07 an6 11.04 above. 

2. Variat ion unc?er Proposi t ion 12.03 (6)  nay inclucle a 
vcs t i n g  order. 

In te r im Orders 

12.04 The court  s h a l l  have powcr pending the  f i n a l  

determination of an app l i ca t ion  f e r  a 

terminat ion order  t o  make such orCcr  a s  t o  

suspension or v a r i a t i o n  o f  the  performance o f  

the  ob l iga t ions  o f  t he  p a r t i e s  t o  the  tenancy 

i n t e r  se o r  vis-a-vis t h i r d  p a r t i e s  who have 

joined i n  the  proceedings, a s  from the  d a t e  

of t he  app l i ca t ion  a s  i n  a l l  the  circumstances 

may be j u s t .  s .  

. .  

Note: This follows fron Proposi t ion 12.02. 

Anc i l l a ry  Re l i e f  

32.05 I n  i t s  f i n a l  order  t he  cour t  s h a l l  have 2ower 

t o  g ran t  such a n c i l l c r y  r e l i e f  a s  nay be j u s t  

including: - 
( a )  any v a r i a t i o n  o r  discharge o f  any tenancy 

ob l iga t ions  provided t o  take e f f e c t  on 

... t he  terminat ion of the tenancy, 

(b) an ordcr  providing for t he  remcval o f  

t enants '  f i x t u r e s  a f t e r  t he  operative 

da te  o f  . terminat ion upon such terms a s  

t o  payment of moneysor othzrtvise a s  may 

be j u s t ,  

(c) an ordcr  f o r  the repayment i n  whole o r  

p a r t  o f  money which has  been paid t o  o r  

f o r  t he  b e n e f i t  o f  any pa r ty  t o  o r  

joined i n  the  proceedings i n  respec t  o f  

or pursuant t o  t he  tenancy _,. o r  any 

tenancy ob l iga t ions  o r  t h i r d  pa r ty  



i n t e r e s t ,  and 

(d) an order for t h e  2ayment o f  compensation 

t o  any pa r ty  who has  incur red  any 

expenditure o r  made any payment i n  

rcspect  o f  o r  pursuant t o  the  tenancy 

o r  i t s  ob l iga t ions  o r  t h i r d  pa r ty  

i n t e r e s t  

-11--- Comctn tzr-y 

(1) Having p a r t i c u l a r  regard t o  t h e  d i f f e r i n g  views expressed i n  t h e  Housa 

of Lords i n  Cricklenood Property T r u s t  v. Leighton Investncnt  Tr~st, 

E19451 A.C. 221, t he  Working Pasty conclu2ed t h a t  i t  m a s  uncertain 

----- - 

under the ;)resent lam whether t he  comon lau cloctrines of 

f r u s t r a t i o n  ancl i n p o s s i b i l i t y  of perfornancc apply t o  tcncancies 

They observed that i t  was not  uncomon f o r  longer  leases t o  nake 

s p e c i f i c  provis ions regulating the  consequences of des t ruc t ion  by 

f i r e  of t h e  prenises l e t  ( p c r h q s  the nos t  comon type of 

"frustrating event") ancl consickred t h a t ,  f i r e  apa r t  

s i t u a t i o n s  i n  which tenancies  could be  rcgzdec? as defeated by 

t h e  

f r u s t r a t i o n  o r  i n p o s s i b i l i t y  of perforrxmce vould be ram. They 

never the less  concluded that p r o ~ i o s i t l o n s  should be  fo rnu la t ed  t o  

deal wi th  these  unusu,zl s i tup-t ions.  The p r i n c i p a l  proposi t ion 

advanced, therefore ,  is  airied, n i t h  the r u b r i c  "the qual i fy ing  

event", a t  f o r n u l a t i n g  t h e  tes t  which the  court  should apply t o  

de te rn ine  t h e  quest ion which arises i n  these ccscs ,  follo:ain,- the 

v iens  of Lords Reid anc? Ratdcliffc i n  Davies Contractors L t d .  v o  

Farchan U.D.C. [I9561 A , C e  696 a t  pp.720-721 md 726-729. 

-- 

(2) The first problen which facccl the  Workins Per ty  here  TJCS t o  c?eci?.c 

whether, 2 3  by the 0per2~t ion of t h z  cormon law p 5 n c i p l e s  upon 

con t r ac t s ,  t h e  occurrence' of t he  event g iv ing  rise t o  f r u s t r a t i o n  

o r  i n p o s s i b i l i t y  should t,+e effect  m t o n a t i c d l y  t o  t e r n i n a t e  the  

tenancy j or  whether t c d n a t i o n  shoulc? be clepen?-ent upon sone 

subsequent hq;2cning;. 

n a j o r i t y  of t h e  Workin,- P m t y  f o r  two nain reLasons; 

p lace ,  whethcr o r  no t  a tenancy has been dcfcatecl by the  occurrenzc 

The l a t t e r  so lu t ion  w ~ s  prefcrrcd by the  

i n  the  first 



I 

of events would genera l ly  be a nore d i f f i c u l t  question t o  ansvcr U 

than i n  the  case of a c o m e r c i a 1  contract ;2  sccondly, s ince  one i s  

conccrncct i n  this a rea  with legal e s t z t c s  i n  land i n  nhich thc rc  

arc o f t en  t h i r d  par ty  i n t e r e s t s ,  i t  i s  highly clcsirable t h a t  any 

t c r n i n z t i n g  event should have c l e a r l y  rccognisablc c h a r a c t e r i s t i c s .  

The Working Par ty  consi6ercd two s i tuat ions,  thc  one i n  which the 

p a r t i e s  t o  the  lcasc were i n  w e c n e n t  t h z t  i t s  purposes h d  been 

defeated by sone "qucl i fying event" o r  chmge of c i r c m s t a n c c s ,  the  

o ther  i n  which they were i n  d i s a p c c n e n t  upon thi's. I n  thc  fo rnc r  

case t h e  i,artics, being i n  ag remen t ,  ~ o u l d  be i n  a Tosi t ion  t o  

e f f e c t  a surrender  of  t he  lease and such.surrcndcr  would- have no 

gcca ter  nor  lcsscr e f f c c t  than any o ther  type of surrender.  I n  

. the  l c t t c r  C W C ,  the  j3;ltrtics' d i spute  could onlg be resolved by the  

cour t ,  Considcring then t h a t  provis ion need only.be Eade f o r  t he  

d i s p t c d  c,ase, the n a j o r i t y  of thc  Working Par ty  conclucicL3, t h a t  

t e rn ina t ion  nust await the  cour t ' s  order1 

( 3 )  fln a l l i e d  question conccrns the opcrat ivc clatc of tcrr i inat ion i n  these 

circuustancos.  But once the Working P'arty c!ccic?ec? t h z t ,  i n  the  

ctisputec? cLase, t c m i n a t i o n  ROUlC? clepend upon the' c o u r t ' s  order, i t  

folloned t h a t  unless o the r  f a c t o r s  l e d  t c  a C i f f e ren t  conclusion, 

the  o p r z t i v e  da te  nus t  be the  dc tc  of the court  order or such 

l a t e r  da te  as i t  spec i f ied .  There are, of course, arguncnts t o  the  

contrary,  p r t i c u l c d y  t h a t ,  in n a y  cases t o  vhich Proposi t ion 

12.00 ap;&i.cs, i t  t-loulc? be unfair and indeed inp rac t i cab le ,  t o  hold 

the  p a r t i e s  t o  t h e  tenancy t o  t h e i r  ob l igc t ions  m t o  r e n t  and 

repairs, f o r  cxmple, pending the  court  ortler. ... But i t  was 

considerecl t h a t  thesc  p r o b l c ~  could be solved by provis ions f o r  

i n t c r i n  r e l i e f ,  and accordingly Proposi t ion 12,OZ h m  bcen SO 

fornula ted .  

Working P a r t y ' s  view thct i n  de fau l t  of .m agreed surrender  the  

clctc of t e rn ine t ion  of a tenancy riust be 'asccrtainzble by rcfcrcnce 

t o  a c?cf ini tc  ic lont i f iab lc  ancl publ ic  act .  

order t h z t  possesses these  chz rcc t c r i s t i c s .  

The r u l i n c  considcrat ion on this 2 o i n t  has been the  

It i s  only a court  

(4) A f u r t h e r  problen of p e a t  d i f € i c u l t y  i s  nhcthcr t he  -cour t ' s  
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ju r i sc l ic t ion  t o  or6er t e rn ine t ion  i n  these  cases should be 

discretion'wy once a q u d i f y i n g  event hcs been es tab l i shed .  In 

support  of t h e  view t h z t  once the  cour t  has rlecidecl that  a qual i fy ing  

event has occurred, p a  order f o r  terninpetion should Gutonat ica l ly  

follon ( t h e  v ien  taken by the  n a j o r i t y  of t he  STorking Pa r ty ) ,  i t  i s  

a r p d  t h s t  any d i s c r e t i o n  t o  refuse t e rn ina t ion  vould c rea t e  

unce r t z in ty  as t o  t h e  f i n a l  outconc of proceedings, and t h e t  the  

harckhi~s l i k e l y  t o  be czuscd as a resul t  of au tona t ic  t c rn ina t ion  

could be nitigatccl by si3ell ing out  those rmt t c r s  ~ h i c h  should be  the  

sub jec t s  of a n c i l l a r y  re l ief  ( s e c  Proposi t ion 12.05). On t h e  o ther  

view, i n  favour of a d i s c r e t i o n ,  i t  i s  argued t h a t  t he  undue r i g i d i t y  

of au tona t i c  t e rn ina t ion  i s  l i k e l y  t o  preclude the  cour t  f r o n  

ax r iv ing  at an equ i t ab le  so lu t ion  i n  nany cases, where f o r  c x a p l e  

the  imrties m e  prepare6 t o  e n t e r  i n t o  new m r a n p n e n t s ,  or vrhere 

the  cour t  i t s e l f  fomm t h e  vien t h a t  v a r i a t i o n  of t he  terns of the 

tenancy mould best ncc t  the  rcqui rcacnts  of j u s t i c e .  

(5) I n  t he  first exxiplc, t he re  i s  no d i f f i c u l t y  i n  providing for new 

arrangcncnts a p e d  by the  p r t i c s  even on the  b a s i s  t h c t  an order 

f o r  tcrrsination would bc  au tona t ic  (sec Proposi t ion 12.01). I n  t he  

second, honever, a se r ious  quest ion ,arises i f  the  d i sc re t iona ry  

renedy i s  acceptec?, n m e l y ,  whether the  court  shoulc? have a 

d i s c r e t i o n  t o  refuse an  order  f o r  terminntion, o r  should have power 

t o  ingose terns on t h e  ;Jarties even nherc the 2 a r t i e s  clo no t  agree t o  

then. The confcrncnt of such i)ovcrs t o  i q i o s c  terns i s  not  without 

precedent,  since i n  s p x i f i c d  cases ,  e.g. unc!.cr the  Housing Lcts ,  the  

County Court dccs hnve such  a p d m r ,  and i n  cases under the Landlord 

and Tenant Act 1954 ?-at 11, t h e  tenant  d o n c  can res i le  fron a new 

tenancy on terns decided by the court .  But these  cxaq lc s  operate  

o n l y  i n  p r e c i s e l y  &finecl s i t u a t i o n s ,  i n  vhich t h e  q u a l i t y  of t h e  

inposed term i s  reasonably p red ic t ab le  i n  any given case. It i s  

doubtful  mhether such z ;loner would bc  acccpt,?,5lc here.  

( 6 )  milst f o r  the p u q o s c s  of  this i3aper the  proposi t ions have been 

f o m u l n t e d  on the basis t h a t  un less  the  p r t i e s  a g s e  t o  s u b s t i t u t e d  

terns the cour t  shoulc? have no d i s c r e t i o n  t o  refuse an crder f G i  
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termination i f  it is  s a t i s f i e d  t h a t  a qual i fy ing  event has 

occurred. Comments on t h e  two poss ib le  approaches are invi ted .  

14.00 A tenancy s h a l l  be ,  terminated by order  made i n  

the exerc ise  o f  housing a u t h o r i t i e s '  s t a t u t o r y  

powers under the  Housing A c t s .  

Notes: - 1. See the  Housing Act I957 ss.162 and 1649 and the Housing 
Act 1946 s.88, 

2. The Working Par ty  consider  t h a t  these  provisions do not  
properly fall w i t h i n  the  law of landlord  and tenant ,  
bu t  t h a t  t h e  code should contain a cross-reference t o  
them. 
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A P P E N D I X  

-GIVING NOTI-CES 

I. A n o t i c e  i s  duly given t o  a landlord if:- 

( a )  i t  i s  addressed t o  the  landlord by name o r  by the 

' d e s c r i p t i o n  of "landlord" o f  t he  premises ( i d e n t i f y i n g  

them); and 

(b )  i t  i s  served: - 
(i)  by de l ive r ing  i t  personal ly  t o  the  landlord  o r  

t o  the l and lo rd ' s  agent,  o r  

(ii) by leaving i t  a t  t he  usual  o r  l a s t  known place 

o f  abode o f  the  landlord o r  h i s  agent, o r  

(iii) by sending it  by p o s t  i n  accordance with 

paragraph 9 below. 

2. For  the  purpose o f  paragraph l9  t he  person who rece ives  

the  r en t  o f  the  premises i s  deemed t o  be the  l a n d l o r d ' s  

agent e 

Notes: 1. Landlords' Obl igat ions L3A and L5A and Tenants'  
Obligation T l O 4 A  i n  Tublished Working Paper No,8 r equ i r e  
g iv ing  no t i ces .  

2. Service on the  landlord's s o l i c i t o r  w i l l  be v a l i d  only if 
t h a t  s o l i c i t o r  i s  a c t i n g  as the  landlord ' s  agent. It i s  
in tended  t h a t  such se rv ice  should- only be  v a l i d  i f  t he  
s o l i c i t o r  i s  a c t i n g  for t h e  landlord  a t  t h a t  t i m e  i n  
regard t o  the  premises and is  au thor i sed  t o  accept  service. 
V i e w  are i n v i t e d  on this  question. 

3 -  A no t i ce  i s  duly given t o  a tenant  i f : -  

(a) i t  i s  addressed t o  the tenant by name o r  by the  descrip-- 

t i o n  o f  " the  tenant" of the premises ( iden t i fy ing  

them); and 
I 

(b)  i t  i s  served: - 
(i) by d e l i v e r i n g  i t  personal ly  t o  t he  tenant  o r  t o  

the  person who pays o r  l a s t  paid the  r e n t ,  o r  

by leaving i t  a t  the  usual o r  l a s t  known place (ii) 

o f  abode o f  t he  tenant ,  o r  

(iii) by sending i t  by post  i n  accordance w i t h  

paragraph 9 below, o r  

( i v )  i f  i t  i s  not reasonably p rac t i cab le  t o  give 
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v no t i ce  i n  accordance with the  foregoing 

provis ions  and the address of the  tenant  

cannot a f t e r  reasonable enquiry be 

ascer ta ined ,  by leaving  the  no t i ce  a t  o r  

a f f i x i n g  i t  t o  some conspicuous p z r t  o f  t he  

premises t o  which i t  r e l a t e s .  

4. Where, unknown t o  the person g iv ing  not ice ,  t he  person t o  

whom' t h e  no t i ce  i s  addressed i s  dead, the no t i ce  w i l l  be 

deemed t o  have been duly given if: - 
( a )  i t  i s  addressed t o  t he  landlord  o r  tenant  ( a s  the case 

may be) by name o r  by the  desc r ip t ion  of "landlord" I o r  

" tenant"  o f  the  premises ( i d e n t i f y i n g  them) ; and 

(b) i t  is served:- 

(i) by leaving  i t  a t  the usual  o r  l a s t  known p lace  

of abode of the  landlord  o r  t he  tenant ,  o r  

( i i )  by sending i t  by pos t  i n  accordance w i t h  

paragraph 9 below2 o r  

(iii) i n  the  case  of  se rv ice  on a t&-m?t if it. i s  not 

reasonably p rac t i cab l f  t o  give no t i ce  i n  

accordance w i t h  ( i) o r  (ii) above and the  

l a s t  address o f  the t enan t  cannot a f t e r  

reasonable enquiry be ascer ta ined ,  by leaving  : 

t he  no t i ce  a t  o r  a f f ix ing  i t -  t o  some 

conspicuous par t  of the  premises t o  which i t  

r e l a t e s .  

- Note: Death automatical ly  revokes agency and 3.0 i n  such a case 
se rv ice  on the  landlordls agent n i l 1  be ine f fec t ive .  

5. Where, t o  the knowledge of  the 'pekson g iv ing  a not ice ,  

the pcrson t o  whom the  no t i ce  i s  addressed i s  dead, and 

whether o r  no t  a gran$ o f  r ep resen ta t ion  has been made, 

no t i ce  w i l l  be dcemed t o  have been duly given if:- 

( a )  

the  

i t  is addressed t o  the  personal r c p r e s m t a t i v e s  of the 

landlord  o r  tenant  ( a s  the  case may be) e i t h e r  by name 

o r  by desc r ip t ion  as "personal representat ives! '  o f  the 
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l andlord  o r  tenant  (naming h i m )  ; and 

(b)  i t  i s  served:- 

( i) by de l ive r ing  i t  pcrsonal ly  t o  the  personal 

r ep resen ta t ivcs ,  o r  

(ii) by leaving i t  a t  t he  usual  o r  l a s t  known place 

o f  abode o f  thc deceased o r  the  p t r sona l  

represent  Et ives ,  o r  

by sending i t  by post i n  accordance w i t h  (iii) 

paragraph 9 below. 

6. A no t i ce  i s  not duly given by being given t o  the  

Probate Judge notwithstanding anything i n  s.9 o f  t he  

Administration o f  E s t a t e s  Act 1925. 

Note: Where the landlord  o r  the tenant  has d i e t  f n e + s t e  h i p  - 
executors may take the necessary s t eps  on me  r e c e i p t  01 a 
no t i ce  before  probate has been granted. But on an - in t e s t acy  
no-one has au thor i ty  t o  a c t  u n t i l  l e t t e r s  of adminis t ra t ion 
have been granted. It i s  thought, however, t h a t  a tenant  
or a landlord  should not l o s e  the  r i g h t  t o  se rve  a no t i ce  
because of t he  in t e s t acy  of  the  landlord o r  t he  tenant .  
i s  a lso  thought t h a t  even inhen l e t t e r s  of adminis t ra t ion 
have n o t  been granted se rv ice  on the  premises of t he  
i n t e s t a t e  i s  more l i k e l y  t o  reach the hands of an i n t e r e s t e d  
pasty than se rv ice  on t h e  Probate Judge. Views are i n v i t e d  
on t h i s  problem. 

It 

7 .  Any no t i ce  t o  be given t o  two o r  more plsrsons a s  landlord 

o r  tenant  w i l l  be duly given t o  them i f  i t  i s  addressed t o  

them i n  accordance w i t h  the  foregoing provis ions but  i s  

served i n  accordance w i t h  those provis ions upon any one o f  

them. 

Note: The pos i t ion  of any no t i ce  t o  be given by t i 7 0  or  more 
persons n i l 1  be governed by the  general  law. 

- 

8. i b y  no t i ce  t o  be given t o  a body corporate  w i l l  be duly 

given by de l ive r ing  i t  t o  the sec re t a ry  o r  c l e r k  or other  

proper o f f i c e r  o f  t he  company o r  body a t  i t s  r e g i s t e r e d  o r  

p r i n c i p a l  o f f i c e  o r  by sending i t  ’by post  addressed t o  the  

s e c r e t m y  o r  c l e r k  o r  o ther  proper o f f i c e r  i n  accordance 

w i t h  paragraph 9 below. 

g.(a> k no t i ce  s h a l l  be v a l i d l y  served i f  sent  by post  i n  a 

r e g i s t e r e d  l e t t k r  o r  by recorded de l ive ry  o r  i f ‘  sent 

by ordinary post .  
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Where .a no t i ce  i s  served by post  i n .  a r eg i s t e red  l e t t & J  

o r  by recorded de l ive ry ,  - 
have been e f f ec t ed  a t  

se rv ice  shall  be deemed t o  

t he  time a t  which the  l e t t e r  

would be de l ivcred  i n  the ordinary course of such pos t  

unless the l e t t i = r  i s  rcturned through the  P o s t  Office 

undelivcred. 

Where a no t i ce  i s  served by 'o rd ina ry  pos t  by properly 

addressing prepaying and pos t ing  a l e t t e r  containing 

the  n o t i c e p  then, uriless the  cont ra ry  i s  provedp 

se rv ice  ' sha l l  be deemcd t o  have been e f f ec t ed  a t  the 

time a t  which the  l e t t e r  would be de l ivmed  i n  the  

' ordinary course o f  the  p o s t  according t o  the c l a s s  o f  

mail  used. 

- Notes: I. It i s  thought t h a t  r e q u i r i n g  a p a r t i c u l a r  mode of pos t  
v o d d  be a t r a p  f o r  t h e  unnary. 

conclusive proof of s e r v i c e  unless t h e  l e t t e r  is  re turned  
undel ivered through t h e  Post  Office;  T h i s  f o l l o n s  s.196 
(4) of the Lan of Property Act 1925. It must be  noted 
t h a t  o t h e r  enactments, such as s.23 of the Landlord and 
Tenant Act 1927, f o r  example, do not  contain the proviso 
as t o  non-delivery. V i e w s  a r e  i n v i t e d  upon which course . 
should be followed. 

s e rv i ce  a r i s e s  which may be r ebu t t ed  by evidence t o  the 
contrary.  
Act 1889. 

21 Proof of r e g i s t e r e d  pos t  o r  recorded de l ive ry  w i l l  be 

3. mere a no t i ce  i s  s e n t  by ordinary pos t  a preiumition of 

This incorporates  s.26 of the I n t e r p r e t a t i o n  

4. Tiem are p a r t i c u l a r l y  sought on service by post.  
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