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PRELIMINARY WORKING PAPSR - THE FIZLD OF EN UIRY

(1)

1. The Working Party which is aSolotln- the Commission in

the exauination of the general 3r1n01ales of tne criminal law as a
first stage to its codification, hus considered the sudjects which
seem appropriate for’ihclusioh in Part I - the General Part - of

the proposed Lrlmlnal bode, This parff in:the view of the Jorking
Party, should sudte the general brinciples governing the substantive
criminal law up to but not eyond the determination of guilto(z) It

is, however, contemplated that the codification will, in addition to

the General Part, include other parts dealing with specific offences,

with matters of. Jurlodlctlon and orooedure and with the disposal
st ST HTRRIA,
and treatment,oé offenders. The working Party's sreliminary
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examination of the content of the proposed Part I hus been made

a .alnst this baciground.

2. The point has now been reached when it seems desirable for

the working Party to publish the results of its preliminary
deliberations. Thece take the form of provisional proposals as to
the subjects which Part I should cover. They also indicate, in
relatvion %o eaca su)gect orov131onallj selected for inclusion,
oarslcalar guestions Wthh arise for conulde“ﬁtlon, The object of
the puollcatlon of this Pape“(3> is, at this early and formative
staie, to ensure thé maximum opportunity for consultation with those,

both lay and professional, who are interested in the subject.

(1) For its membersiiip see .ippendix "A"M,

(2) Gxzceptionally, Part 1 may have to deal with the disposition
of those ac.uitted on the zround of mentul disorder (below p.471)
or intoxication (helow p,43 )

(3) Appendix "B, -1-



3. In order to facilitate this consultation, the Working Farty
has.decided to adhére, for the present purpose, to the traditional
divisions of the topic of General Principles. Indeed, these are
followed by most commentators as well as ﬁy‘the compilers of such
modern codes as the Amsricen Law Institute's Nodel Penal Code., The
subjects for examination are thus provisionally groupcd under the
following main headings:-. “

(a) General principles of construction
(v) Application of the criminal law
(c) Blements of criminal liability
(d) Justificatien and excuse
(e) Criminal reesvonsibility
(£) Inchoate crimes (Attempts, Incitement and Conspiracy)

The  propositions which the Working Tarty will ultimately frame
for Part I of the Code will nof necessarily be arrangedlunderAfhe

same headings.

4o 'A'Vital further question is how far the general.principles to
ve formulated for Part I of the Code should affect the cxisting
eriminal law. It may well be found possible to apply some at least
of thosepropositiﬁns to that law, in advance of its codification.
This process may inveolve the inclusion of ‘a vecabulary of expressions
which are at prescnt comnmenly useﬁ in criminal legislation,
Purthermore, it will be necessary to consider, in relation to
future 6ffences (whether or not they arec ultimately inciuded in the
Code) whether the vecabulary should be declared to apply to such

offences in the absence of clear legislative expression to the contrary.

5. | Finally, in presenting this Paper the Law Commission deéifes to
stress that its work, and that of the Working Party, in the field of
Codification of the Criminal Law is intendedvfo be carried out in thc
closest'qonsuitation with the Criminal Law Revision  Committee and with
Government Departments and 6ther intéresfed bddies, both inside and
outside the legal professien. Further*Papers‘will be published froﬁ

time to time.

[ae]



The Law Commission accordingly invites written comments on this
Paper and is prepared to deal with any enquiries. . -These should be
addressed to:-

Mr. Lionel .alexander,
Law Comuission,

Lecon House,
Theobalds Road,
London./.C.1.
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Appendix "B

CODIAIC TON OF CRIMINAL TLa¥

PART I - GENERAL ‘RINCIPLES

YORKING PARTY PAPER

B T L T P g S P

DR.IT EROVISTONAL OUTLING OF CONTLHTS OF

Larl I OF THE CRILIINAL CODZ
A.  GENERADL

o e

subject 1 —‘Princigles of Construction

Under this subject 1t is proposed to consgider:-

tns;(a) Whether any offcnces at common law should outlive the

codification (4)

‘(b) Whether the provisions of rart I of the Code should apply
to all offences created either by Part II of the Code
("specific Offences') or by other cnacted luw, or, so far

28 they may be retaine¢, at commou law.

(¢) Whether, and, if so, by what method Part I sho=zld allow
or provide for exceptions to its general principles to be

operative in respect of some offences,

e

It is generally QQnéidered that the purposes of the
substantive criminai‘law iﬁclude;-
(i) the prqééiipﬁién of conduct which unjdétifiébly
and inéicuéaﬁiy cqﬁées or threatens substantial

harm to individual or public interests;

(4)_ A start has been made on the aholition of common law offences
by .13 (1) (a) of the Criminal Law Act 1957. It is proposed to
carry this process further by Clause 31 (1) (a) of the Theft
5ill. Finally, the Criminal Law Revision Committee is
considering the question of common law misdeneanours as part of
the reference made to it by the Home Jecretary under Item XIV
of the Law Coummission's First Progranmne. o

~5-
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(ii)  the giving of clear warning of the
nature of the conduct so proscribed;
- (iii)  the safeguarding of conduct which is
 without blame from condemnation as
criminal:
(iv) the differentiation on reasonable
grounds between serious and minor offences
(d) 4s an aid to the application_of the Code to particular
cases, should Part I include a statement of "general

purposes" and, if so, what should be included?

Penal statutes should, it is said, be construed strictly

in favour of the subject.

(e) Tor the avoidance of undue rigidity in the.construction
of the Code, is it desirable to include in Part I any,
and if so whaﬁ, provisions enabling the courts to
adopt a less restricted approach and in particular
to take into account a statement of general purposes

as sugszested in (d) above ?

B. APPLICATION OF THE CRIMINAL LAV

Subject 2 - Time of Operation of Yenal Legislation

The following quéétions will be considerced:-
(a) Should Part I lay down as a matter of principlea—
| (ijl that penal legislation does not operate
o retrospectively

(ii)' that changes in the law relating to punishment
should not expose an offender to heavier penalties
ﬁé! | than those which his offence would have attracted

| | <:at the time it was commited ? _ ‘
(b) Should Part I contain the principles to be applied in

order to determine at what time an offence is committed 7

-0 -



(5)

bubject 3 - lervitorial Ixtent of the Criminal Law

The Vorking Farty will consider whether provisions should be

included in Part I of the Code governing the territorial extent

-

of the criminal law in respect ofs-
(a) Offences committed on Dritish ships or British aircraflt
as to aircraft see the Tokyo Convention-Act 1967).

(n) Offences committed in British territorial weters.

(c) Offences committed on the high seas or in unoccupied
areas.

(d) Offences cgainst @nglish low committed abroad (i.e.
within foreign criminal jurisdictions).

(6)

(e) Other offences with a "foreign element"

Subject 4 - Classification of Cffences

Cn this subject the Working Tarty will take a number of Tfactors
into consideration:-

(a) Iliost criminal codes classify offences primerily by
reference to the desree of punishment which they attract.
However,. the role of the judiciary in relation to
punishment under our law does not seem to make such a
basis of classification meaningful for the purpose of
zeneral principles. The abolition by the Criminal Law
Act 1967 of the centurics-old classgification o

of "serious crimes' into felonies and misdemecnour
leaves open the cuestion whether a more modern basls of
clessification could and should be provided.

() The 1967 Act replaces the old felony and misdemeancur
classification by a new classification of "arrestable"
and other offences;:; bdbut this is a classification

primarily relevant to powers of arrest without warrant

and to liability for giving assistance to criminals. (7)
(¢c) It seems likely that it will be necessary for the

(5) The Law Commission is undertaking an initial examination of
this subject under LaW COLL14 Item XVIII No.3 of its Second
T ‘TOogranie., ’

(6) B.g. R. v. Harden [19631 1 Q.B.8; Board of Trade v. Owen
(1957 T £.C. 602 . _ -
(7) See s.2 (7) of the Criminal Lew Act 1967

-7 -




purposes of applying'the general pr;nciples ¢f Part I of
the Code to make some provision fer classification of
offences (e{g. in respect of time limits for prosecutions
(Subject 5)). One possible basis exists in the” procedursl .
classification of "indictable" and "summary'" offences.

(a) vBut the adoption of this classification would not resolve

| the practical difficulties which arise from the present

trend towards “hybridization" in this ficecld. Apart from
grave nffences, triable only on indictment, and n}nor offences

Y

triable only summarily, there now exist the folloﬁing main

.categories of offences which can be said to be "hybrid“(B):—

(i) Indictable offences triable summarily under special
statntnry provisions (e.g. Criminal Justice '

Administration Act 1914, s.14, as amended by the
llalicious Damage act 1964),

(ii) Indictable offences triable summarily with the

| approval of the court and the nonsent of the

‘defendant (Magistrates' Courts ict 1952, Schedule I,

as amended).

(iii) 3tatutory offences triable summarily or on indictment,
nwhichkthe magistrates court decides to deal with
summarily on the application of therprosecution (in
whiéh:case thé Sentencing powers of the court are
limited).

(iv) Statutory offences triable summarily or on indictment
which the magistrates' court decides to deal with
summarily otherwise than on the application of the
prosecution, where the maximum penalty on sumilary
trial does not exeed three nmonths' imnrisonment.

(v) Similar offences to thosc dealt with in (iv) above
where the maximum penalty on suwmiary trial exceeds

three months and the defendant has elected summary trial.

(8) Excluding special provisions (a) as to charges against children
and young persons, (b) under which an accused may refuse summary
trial of a summary offense, and (c¢) as to summary offences triable
on indictment after one or more previous convictions.

~B-



(vi) Summary offences carrying a uvaximum sentence in
excess of three months' imprisonment whcre the
' I in1(9)
defendant has elected summary trial:
Bearing in mind that mazistrates'courts, quite apart from
trying summary offences, finaxlly disposc of overA9O% of
indictahle oficaces charged, thore.apge:rs to be a strong
case for simplification of the above catesories. But it
would scem more appropriate to deal comprehensively with the

problem in the.procedure code.

(e) The VWorking Party provisionglly takes the view that much of

the general part of the criminal law is primarily concerned
with thosc crimes in which mens rea is an essential
ingredientgqo%pon this a;proach there is a basis of
distinction between mens rea offences, un the one hand,
and, on the other‘handj statutory offences involving strict
liability wherc mens rega is irrelevant (see further Subject
11). It may be that one of the conscquences of a
olassification pased upon this distinction would be the
accestance of the orinciple that no person convicted of an
offence of strict liability should suffer deprivition of

liberty.

(f) But the adoption of such a osrinciple as last suggested would

(g) 4 further problem of classificution is

raise questions as to the treatment of certain types of cases,
such as those where a strioct liability offence is Ln*fjof;
-committed intnntionally or neﬁliQQntly. Strict llablllty
offences will be further referred to under bumeot 11 below.
ol esented Dy ofiencos

of negligence (i.e.those in which a differcnt element from

(9)

(10)

The defendant's right to claim jury trial in these cases is
excluded where the charge is assault or an Offean under ss 30 to
32 of the Sexual Offences .ct, 1954, o

"mens rea" is here used to include intention or recklessness, but
not negligence. Offences of "negligence" are referred to in
(g) below. '

e



intention or recklessness attracts .culpability). This will

be discussed under Subject & below. '

Subject 5 - Time Limits for Prosecution

The Working Party proposes, in.relation to this subject, to

consider two main matters:-

<
joy
®

(a) Whether in principle time limits should be laid down for
prosecutién of all crimes, 1f so, should such limits be
inflexible and should any crimes, e.g. homicide, be

exoeptéd from their operation.

'f(b) hether it is desirable and nruacticable to lay down

 dhiform rules as to the time limits for proseccution for

sumnary offences,

b ] ;,’ . _,". - ~ . 'N . . ; . n o~ . . )
Subject 5 - Autrefois scquit: sutrefois Convict

It is the Working Party's present vicw that neio debet bis vexari
is a well-established basic principle apt for inclusion in Part I
of thé Code.’ In this context it is proposed, therefore, to
consider how far the detailed working out of the principle should
be provided for in Part I, or whether it is praoticabie to state

the principle in Part I and leave its practical application to the

code of procedure.

Subject 7 - Onus of Proof

Although recognising thet the rules as to onus of proof are closcly
related to the law of evidence, the Working Pérty is netheffhelcss
disposed to the view that there arc two bdéic nrinciples which require
to be stated in Part I of the Code. These are:-
(a) The prosecution must alwuys @rbve the chafge agzainst the
"~ accused heyond rcasonable doubt. T o
(p) The proposition, which is now enacted in 8.0 of the Criminal
Justice act 1967, implementing the first part of the |
proposals of the Law Commission's Renort dated 12th December,

1966 on "Imputed Criminal Intent®.

-10~"



The Jorking Party will dso consider in Part I how
far, if at 411, the basic principles statcd above
may have to be modified in relation to particula
ingredients of an offence. 0r in relation to certain
types of defence, taking into account such
recomuendations on this question as may be made by
the Criminzl Law Revision Committec in their expected
Report on the law of cvidence in criminal proceedings.
G PRINCTOLES OF CRLIINAL LIABILITY
AIntroduction
This division of Part I of the Code,comprising Subjects 8 to 14
inclusive, proceeds on the assumption that crimincl liability basically
depends upon voluntary conduct(11) on the part of a person, tozether
with the necessary state of mind(or, in some cases, ne;jligence) to
render his conduct criminal. To this gener:l proposition cxcejytions
may have to be mude in the fields of strict and vicarious liability
ané in relation to the criminal liability of corporations (Subjccts

11, 13, and 14 below).

Subject 8 - Culpability

In order to formulate propositions relating to the mental element
reguired to attract criminal liability, the Joriking Party

will assume that the definitions of specific offences (whether
contained in Part II of the Code or somc other enactment) will set
out 211 the external olements (apart from gencral defences and
conditions of liability) which are required to constitute the offence.
These eclements will include the conseguences of conduct as well as
the relevant surrounding circumstances. Thus, limiting propositions
under this head to the mental element in crime, the following

arce the main guestions to be considered:-

(a) How far is it desirable and practicable to eliminate such

(11) The provlems posed by the voluntary churacter of conduct,
oartlcularlv in offences of "being found™ or "being in
possession', as well as cuscs 1nvolv1ng hy»nosis or automatism
will be con81der d by the Working Party.

-11=
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expressions as "wilfully," "maliciously” and
"unlawfully" from the definitions of specific offences?
(b) How far can a 2eneral tesf of the mental element in
criminal liability be formulatéd by reference to in-
tention and to recilessness in relation to foreseen
consequences of conduct? and in the case of
reckléssheés should any distinction be drawn between
foreseen conseqguences according to their certainty,

their degree of probavility or their mere
1

D

possibility? (12)

(¢) If a test of foresight, as indicated in (b) above, be
adopted, has negligence any and if so what place in
criminal offences? If offences of negligence are

‘retained, should they be distinguished from cases
involving a higher degree of blame and, if so, should
they be distinguished iﬁ respect of the sanctions
available?

(@) Should the test of foresight be applied +o gvérY'
préScriBéd'ingrédient in offences or should it be
applied only to the counsequences of conduct? If the
latter, what test of the mental element should be
appiied to the other ingredients of offences? How
far in this context would a testAdf hegligéﬁée be
appropriate? :

»(e) The definitions Qf.specific offences will often
1ereafter, s at present, involve factors of
knowledge or séliaf.in relation to some of their
ingredients, Should any general provision be made

.to deal with caseskin which such factors ére avsent
on account of ignorance or mistake? If such
provisions, general or gpecial, should be made, to

what extent should they be related to negligence?

() Assuming thet it is found necessary to retain specific

(12) See R. v. Mowatt [1967] 3 7.L.R. 1192,
| -2 - B



offences not requiring culpability for some of

their ingredients, can such cases be contained within
gencral propositions under this subject or should
they be left for treatment in the definition of

such offences? -

(g) Where in offence is one of strict liability, cither
in general or in respect of some of its lngredients,
should protcction be provided for nersons who
offend but who nevertheless ure regarded us morzlly
without blame? If so, should this protection
be by way of making available limitcd defences of
due diligence or by way of limiting the pcnaltics
available?

(h) Would it be desirable to include in nropositions
under this subject a vocabulary of expressions of
the kind used or appropriate for use in relation
to spceific offences, particularly when these
involve questions of ulterior or sccondzry intent,

such as "dishonestly","fraudulently” and “knowingly" ¢

Subject ¢ - Ca

sal Relationship of Conduct to Result

(a) “hilst at first sight it scems obvious that the
external circumstances which attract criminal
liability must have rosulted from the accuscd's
voluntary oonduct;'there are clearly cases in which
thosc circumstances can be seen to be in whole or
part the product of intervening factors outside
the control of the accuscd. How in such cases is
the accusecd's culpability to be decided? The
question of unsuccessful medical treatment of victims
of offences against the person, for example, raiscs

Ay
i

problems which fall to be considered in this context.

o bl Al Mk g 4 A& he 5 el e 4 S W a3 4 i3 A ik 2w b A s A

(13) Sec R. v. Jordan (1956) 40 Cr. app. Res. 152 and cf. R, v. Smith

£19597 2 Q.58.735,
~] 3w



(») In those éases where criminal 1iability is
attracted by reference to a state of affairs
(e¢.g. offences of "being found" in a place or
"being in possession® of ceftain things) in
which the accueed is involved, it is desirable
to clarify how far such liability arises when
the state of affairs has come about without
blame on his part(14)

(¢) It not infrequently happens that the result
of an accused's conduct was not intended by
him or, in cascs where recilessncss or -
negligence provides the mental element for
attracting liability, was not foresecn nor
reasonably foresceable. It may be nccessary
in this context to distinguish between cascs
wherc the resulting harm or injury is the
same in kind (ulbeit lesscr in degree or to a

~different person or thing) as that intended,
foresecn or foresccable and cises wherc thit
harm or injury is a rcsult of a wholly different
naturo§15) The principles governing culpability
in such cases, described as the doctrine of _
"transferrced malice™, will be considered by
the Working Party. They arc, of course, closely
relateds to the question of the mental celement,

which will bc considered under Subject 8.

subject 10 - Ignorance of law: Ignorancc of Fact

#/hile it is expected that much of the subject motter usually dealt
with under the he:dings of ignorance and mistake Will be covered

by the vorking PartY's examination of ﬁhe law and their formulation
of propositions under Subject 8 (Culpability), the following

specific questions will be cexamined under this heud: -

(14) Cf R. v. Larsonncur (1933) ur. App Rep 74 w1th le Lim Chin Aik
V. The Queen (179637 74.C.160. See also Note 11 at p.11.
(15) Cf. R. v. Ppmallton(1874) LOR 2 C.C.R. 119 and R. v. Latlmbr
(1885) 17 §.B.D. 359; and see R. v. Cunningham [1957]) 2 Q.5.396.
-14-




See subparagranh (L) and footnote (14), nag

Whilst this Paper was belng prepared for distribution,
the LHouse of Lords deliverced judsment in the case of
darnay, which reluates to "possession’ of danjerous drugzs.
o full revnort has been published at the time of issulng
this Paver, but the ¢ase appears to contuin matter relevant
to the vhole field of strict 1iability, and the Working

O

Farty i1l of course bve siving it very close attention,

- 13A-



Ignorance of Law

(a) Should ignorance of the criminal law in any circumstances

(b)

(c)

(d)

constitute an cxcusc from criminal liability? (16)

Should an

bong fide
or on the

Sshould an

statutory

trade or busincss which hce does not undertake have a

defence 1if hc acted innocently? (19)

should a

accused who commits an offence but who has acted

be allowed a defence if he did so on legal advice

basis of an "official ruling'?

accused who is charged with conmplicity in

,

(18)

a

(17)

offence primarily designed for the regulation of a

distinction be drawn as a matter of general

principle between ignorance of the criminal law and ignorance

of the civil law which (when and beccuse it impinges on

factual situations affecting possible offences) may lcad to

exculpation on the ground of mistake of fact?.(zo)

Ignorance of Fact. Mistake of Fact

(e)

(£)

Assuming that wmistaoke of fact in rclation to an ingredient

in a composite offence operates to exculpate an accused

’ v
of that offence, his conduct may nethertheless remain such

that he should be found guilty of some lesscr offence. TFor

cxample, on a charge of assault upon a policc officer in

the exccution of his duty, it may appear that the accuscd

nistakenly thought he was asszulting

a

private person.

Should provision be made for such cases to ensure conviction

of the offence which was intentionally committed or is s.0

of the Criminal Law Act 1957 (which does not apply to summary

cases) adequate for this purpose?

Honest mistake has a particular application to some offences

against property (e.g. dishonesty offences under the Larceny

(16)
(17)
(18)
(19)
(20)

Cf.

Jee Johnson v. Youden [1950] 1 ..

Cp.
See

Cf. R. v. Wwheat [1921] 2 K.B, 119 (over-ruled by R, v.
(19687 2 W.L.R. 643); R. v. Zing (19641 1 Q.B. 285

Staetutory Instruments Act 1946, s.3.

™
RE XY

544.

American Law Institute*s Model Penal Code art. 2.04 (3)

Lord Devlin in the Times newspaper 19th April, 19357.

~15-
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Malicious Damage Kct, 18613; It is generally held that

- the mistake need not be reasonable, but some Authorities,

(g)

in cases under the 1861 Act, are to the contrary, It

is sometimes held that the reasonableness of the grounds
of mistake is relevant only to its honesty. This problem
will be examined under Subjects 8 and 18,

The question how far ignorance of fact and mistake of
fact can negative culpability will (otherwise than on

the points mentioned in (f) above) be considered under
oubject 3.

- Strict Liability

Subject 11

(a)

Whilst Parliament has from time to time prohibited certain
any requisite mental state of the actor, it is not always
recogniged that the courts have added to an important
extent to the corpus of strict liability offences, by
interpreting many statutes in such a way as to dispense
with mens rea, even where such expressions as "wilfully",

"knowingly™", "causing", "permifting® and the like are to

‘be found in the relevant-stafutory provisions. At the

same time, the courts have interpreted other statutory
provisions creating offences in such a way as to require
a mental element for culpability, even where no such

requirement is expressly contained in the relevant

- legislation. TFor these reasons it is not always possible

(b)

by referring to the language of a statutory provision to
determine whether or not-it éreates an offence of strict. . .
liability. A similar difficulty also affects much of the
area to which the princible of vicarious liability (Subject
13) has been'applied by the courts.

Since it is to be assumed that Parliament will, in the

~16~



future as in the past, enact absolute prohibitions

and provide for vicarious responsibility sxrineiples

in certain areas of conduct, the ‘jorking Party is
concerned, in these areas, with three main problems.
These are, first, the place of these concepts in the
criminal law; secondly, the formulation of tests, which
will show clearly whether or not a statutory offence

is truly one of strict or vicarious liability: and
thirdly, the formulation of "defences™ which will

enable some defendants without blame to escape conviction
of such an offence, unless Parliament expressly excludes
this means of protection.

(¢) The questions arising under Subject 8 above assume
blameworthiness as the mental element attracting culpahilit
in mapy types of statutory offences. There may be casecs
where statutory control is required notwithstanding
the absence of fault. Should there be a place in the
criminal law for such strict liability offences? Could
the purposes for wi.ich such offences are enacted be
achieved by other means than through the machinery of
the criminal law?

(a) If such offences are to remain within the ambit of
the criminal law, should they e placed in a lower and
less serious category than "crimes"?;~<21)or should

the penalties available in such cases stop short of

imprisonment? Shduld the courts in any case be.given
additional powers to deal with strict liability offences
in new ways, e.g. by making orders prohibiting future

(22)

conduct of specified kinds or orders of a declaratory

B N O, - B e T vy P P

(21) The iamerican Law Institute's liodel Pengl Code classifies stricst
liability offences as "violations®.

(22) See, for example, the nowers to prohibit use of premises &~
under the Factories Act 1661, ss.54 and 55.
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nature or requiring payment to the State of profits
made from a prohibited transaction?

(e) 1Is it possible to design tests to be applied to existing
statutory offences to deterniine whether or not they
import true strict or vicarious liability?

(f) Should “"escape clauses" be applicable to all or only
to some, and if so to which, types of strict liability
offences? The Working Party will consider the
practicability of standardising sueh clauses, either
gzenerally or for groups of offences.,

(g) To the extent that "escape clauses" are incorporated
into strict liability offences7 the further guestion
arises as to whether the burden of proof in this

- respect should be imposed upon the defence, either as a
general rule or as a rule applicable to some,and if so
to what, types of cases?

Subject 12 -~ Complicity

The changes affected by the Criminal Law Act 1967 necessitate

a re-appraisal of the principles governing oomplicity in offences.
This subject is linked with the later topics of "Incitement" and
"Conspiracy" and the Yorking Party will take this relationship
and the recommendations of the Criminal Law Revision Committee(23)
into account in formulating general principles. ©So far as
"Qomplicity“ itself is concerned, despite the unifying procedural
pfovisions to.be found in 8.8 of the Accessories and Abettors Act
_5861,,and 5.35 of the Magistrates' Courts Act 1952(re-enacting s.5
of the Summary Jurisdiction Act 1848) and the general "assimilation”
effeéted by s.1 of the 1967 .ict, it will be necessary to formulate
clear fules by reference to which the culpability of the perpetrator
of crimes, on the one hand, and of those who assist them to .
accomplish their offences, on the other, may be determined. With
this object in mind,_the Working Party_uiil_consider the following

questions; -~

(23) Currently considering conspiracy and common law misdemeanours.
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(a) WVould it be appropriate to classify persons
involved in complicity in offences according to
whether they are perpetrators or persons merely
assisting, and upon what basis should such
classifications be founded? How far, 6K in this

context, is "common design" a governing factor(24)

and at what point in relation to the relevant
conduct should the line be drawn between the two

classes? (25)

(b) With regard to the class of"persons assisting",
would 1t be necessary if such clussification is
appropriate, to draw any, and if so what, distinction:
between "aiders and abettors", on the one hand,
and those whosc role is limited to encourazement
or procurement of offences, on the other? (26)

(¢) 1In relation to "encouragement" of perpetrators,
should any distinction be drawn between those who
actively assist in the preparations for crime, on
the one hand, and those who merely lend encouragement
by their presence at the time when a crime is
being committed, on thec other?

(d) ‘¥hat, if any, special provision should be made
for a mental elem@nt of culpability in the case of
rersons assisting the perpetrators of crime?

ohoyld knowledgse be an essential element in their

liability (27)and, if so, to what factors should

(22)

knowledge be related?

See R. v. Smith[1963] 1 W.L.R. 1200; R. v. inderson and Morris
[1966] 2 Q.B. 110, ' '
- See Tambiah v. The Queen.[1966] A.C. 37.

The old offences of accessory after the fact and misprision of
felony have now been replaced by the new offences created by
ss.4 and 5 of the Criminal Law Act 1967.

As to nowledge, sec c.z. Ferguson v. deaving[1951] 1 K.B.814;
R. v. McCarthy [1954] 1 W.L.R. 196,

See R, v. Bullock[1955] 1 W.L.R. 1: R, v. Beetles(1556) Crim.L.R.
503 T
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(e) ihat pfinciples should govern.the culpability Qf persons
assisting the perpetrators of crimes when the crime
actually committed is other than that which was
_contemplated by the assister? Is the test of the "scope of
the concerted (or assisted) activity" satisfactory for
this purpose?(zg)

(f) Is the concept of abetting applied too widely in
circumstances where the offence relates to one side of a
bilateral transaction and the abettor provides the other
side - as in some offences of "selling"? (30) How should
‘such cascs be treated? Should the liabiiity of such an
abettor be dependent upon the presence of a mental elcment
on his parf or should he be permitted to set up a defence
of lack of knowledge?

(g) What rule should govern the responsibility of victims of
crimes to which they are technically aCéomplices? Are
there special factors to be taken into account in sexual
offences?

(n) What provisions should be made to deal with the withdrawal
from complicity of a person assisting a'perpetrator before
nis offence is completed? How shouldsthe effectiweribss
of ‘andh.withdrowal ke fedted?  -Should this dependupon -
the actual communication of the withdrawal to the

perpetrator or upon some, and if so, what other action?
o

Subject 13 -~ Vicarious Lisbility

(a) In what circumstances is it justifiable to apply the
principles of an employer's vicarious liability for the

~offences of servants or agents?

(29) See R. v. Baldessare(1930) 22 Cr. App. Rep. 70: Davies v. D.P.P.
[1954] 4.C. 378.
(30) See e.g.3ayce v. Coupe[1953] 1 Q.B. 1.
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(b) Shou}d the principles be applied to any and,if so,
to which "common law offénces";(31)should they be
applicd to attempts or other inchoate crimes or to
"aiding and abetting"?

(c) In the application of the vicarious liability
principles to statutory offences, should any, and
if so, what distinction be drawn between different
types of offences, such as:-
(i) offences of strict liability generally (sse Subject

1)

(ii) offences against the laws gensrally regulating
trading where the servant's act acgording to the
principles of civil law is that of the employer
(e.g. Merchandisc liarks Act 1887, as amended: = Food
and Drugs Act 1955; Weights and HMeasures act 1963):

(1iii) offences against the laws regulating the conduct
of licensed activities of specialised kinds (e.g.
Pharmacy and Poisons Act 1933; Road Truffic act
1960-67; Licensing sct 1954; Betting, Gaming, and
Lotteries Act 1953)?

(d) In the case of offences falling vithin (ii) and (iii)
above, does a test of "delegation" scrve a useful purnose
If so, in view of the current uncertainty, (32)how and
with regard to what factors should such a test be
formuiated? ohould the test be the same where a
statute or other rule of law expressly requires knowledze

on the part of the employer?-(33)

(31)

(32)

- (33)

i.e. offences other than those ariging under "rezulating"
legislagion; they are at present said (for different reasons)
to apply to criminal libel, public nuisance and contempt of court.

i.e. the doubts created, inter alia, by the different opinions
exoressed in Vane v, Yiannopoullos[1965] A.C.486 and see Ross
v. Hass [1965] 2 Q.B. 396,

See John Henshall (Quarries) Ltd, v. Hagg%z[1965] 2 Q.B.233
and cases cited therecin: K. v. dinson L1963] 2 7.L.R. 113,
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(e)

(£)

Should the benefit of "egscape clauses”, and of

whét kiﬁd or kinds, be made available to employers
prima facie open to he subjected to vicarious
liahility? Should such clauses be standardised

and made of general application? Are there»any

and, if so, what offenccs in respect of which the
provision of "escape clauscs” of any kind is
inappropriate?

In relation to such "escape clduses” as may be
provided in cases of vicarious liability, how should

the burden of proof be dealt with? .

[NOTE: It is considered that the 1liability imposed by s,55 of the

Children and Young Persons ac¢t 1933 (as . now extended) upon

parents in certain circumstances to say fines or

comnpensation monies primarily ordered against: juvenile

offenders- is not appropriate for treatment as an instance

of vicarious liability,]

Sub;yct 14 - Liability of Corporations -

(a)

(b)

(e)

Should eorooratlons in any; and if so:; in what,
circumstances be held criminally liable for the conduct
of their officers, servants, agents or others in respect
of offences? Should there be any distvinction in

such cascs between strict liability and other

offences?

Should there be any distinction in this context

. between, say., "onec-man" or family companies and
) ) mily n

 other kinds of company, or between statutory

corporations-dr»public utility undertakerSvand
"private"concerns "

If corporations should be under such 1iability, should
this depend upon the presenoe of the follow1n~ two

factors:- -
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(i) +the relev.nt conduct of the officer &c. having
occurred in the course of his undertaking the
corporation's business and

(ii) his being a person concerned in the control and
dircction of the corporationé activities? (34)
(d) At what level of responsibility for activity should the
linc be drawn for the purposes of factor(ii) of
paragraph (c) above? (35)

(e¢) Should the doctrine of ultra vires havo'any'place in

determining the criminal liability of corporations?

(f) Should this criminal 1liability be incurred when the
relevant conduct of the offioer &c. is in fraud of the
corporation or otherwise directed dgainst its interests?(36)

(g) Should therc bg any and if so what kind of "escape
clauses™" to protect against corporate criminal liability
(e.g. where those who control or direct its affairs have
used due diligence to prevent the relevant offence)?

(h) Should provision be made to ensure that the officer
&c. whose conduct constituted the offence can be dealt
with as the principal offender? If ééy should the
corporation in that case be 1mmune.from criminal liability?

(1) Should there be étandard provisions designed to impose
criminal liability on thosc ofiicers &c, of a
corporation who cause, connive at or approve of or, by
failure in diligencec, permit the commission of offences

by other officers &c.?

n Sothn - . LG il B A EE 3 RS aa. 3

(34) D.P.P. v.Kent and Sussex Contractors Ltd.[1944] K.B. 146
and R, v. 1,C.R. Haulage Co.[1944] X.B. 551

(35) See Magna Plant Ltd. v. Hitchell(1966) Crim L.R. 394 and
John Henshall (Quarries) Ttd. ¥. Harvey [1965] 2.Q.B. 233.

(36) Cf. Moore v. I. Bresler Ltd.[1944] 2 41l E.R. 515.
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(J) In the case of such standard provisions, where

- —_———

D.  JUSTIFICATION AxD EXCUSE

Introduction

(a) This division of Part I is deéigned to cover such
"defences" to charges of crime as Hay.be found to
be generally aveilable when the conditions of criminal
liability appear to have becn satisfied. Sometimes
defences of this character have the effect of negativing
the criminal character of the act (as with "consent"
in the case of some assaults and rape or in éome cases
of offences against property). But other such defences
are more concerned with defining situatiohé‘in which
an accused's conduct should be excused from punishment
(as with acts done in defence of peféons or property or
pﬁrsuant to honest claims of right). The selection of
subjects for inclusiond in this division is not free
from difficulty. If one cexcludes the proposed Subjects
21, 22, and 23 (Duress and Coefciqn, Necessity and
Entrépment), the other matters brb&isionally listed
appear to relate only to offences aisainst the person
and against}property. If, therefore, the qualification
for the inclusion of a subject heading in this division
of Part I is that it should be a "generally’évailable
defence", subjéct heads 15 to 20 would appesar to be
‘excludable, On the other hand, many of the factors
requiring to bé taken into consideration in any detailed
analysis of these particular subjects are common,
waether the relevant matter of defence relates to
offences against the person or against property. To
that extent it may seém that these subjects can

. appropriately be treated witkin the framework of Part T
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of the Codification rather than dealt with as
exculpatory matters in the law relating to specific
offences. It is also to be fecalled that the subject
of ighorance and mistake is frequently interlinked
with many of the subjects provisionally listed in this
division.

(b) Without prejudging the question of whether a statement of
the principles governing cach of these heads of
"Jjustification and excuse" should be included in Part I
of the Codification, the VWorking Party takes the view
that they can be usefully considered in the context of
General Principles". The following matter is, therefore,
designed to indicate the main questions which scem to
emerge from a consideration of each listed subject in
the belief that this treatmsnt will assist in dctermining
the aptness of including the whole or any part of cach
such subjcct in this division of Part J of the Code
and the extent to which subjeccts at present listed
scparately can in the end be treated together,

Subject 15 - Consent

(a)  In relation to this "defence", offences can be classificd
in two grdupsz (a) cases where the existence of conscent
negatives the cssential element of the crime(c.g. rape,
common and indecent assault, theft), and (p) cases
where its existence does not preclude the evil or harm
which the law cstablishing the specific ofience is designed
to prevent or punish(c.g. scrious offences azainst the
person or bigamy). ‘iould it be practicable to formulatc
a test governing the vitiation of cohsent on the grounds
of public policy?

(b) 1In those cascs whére consent involves justification

or excuse, questions arisec as to the effect of the
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consensual acté relicd on. édﬁe%iﬁés;'éé in the

case of serious injury sufferéd in thé course of
lawful soorts or under medical treatﬁént these
questlons are not dlfflcult to answer(37) since
recourse may be had to the clement of criminal intent.
But in other cases (e.g. the role of coﬁsent in crimes

(38)

of dishonesty, or where the victim of hurt has taken
part in a dangerous acfivity or ﬁerformance) their
solution is more difficult. |

(c) Bven where its existence negétives guilt consent must be
real, co- cxteﬂ51ve with tho conduct concerned, and

(39)

given by a person of sufficient competcnce and
capa01ty with knowledge of the relevant surrounding
01rcumstances qnd not induced by duress or deception,
The formulatlon of propos1t10ns directed to these
matters will probably pres;nt draftlng rather than policy
proﬁ}ems. | |

(d) Vihere a number of persons arc involvéd iﬁ an offence,
the effoctiveness of consenf'may involve consideration
of.thc relationship between caoh of“those‘pérson6~aﬁd
the consenting party and the funotién of each.of those

persons in rclation to the offence.

Sub;ect 16 = Execution of Public Duty: = Force in Crime Prevention

and Law Enforcement -

(a) Execution of Public Duty

There are a number of identifiable cases where conduct
which would otherwise attract criminal liability occurs

in the exccution of public duty and thus may be justifiable,

(37) Subgect to Lord Denn1n~'s(d1sDent1na) views expressed obiter
in Bravery v. Braveqy[1954] 3 A1l E.R. 59 at pp. 7 and 68

(38) See R. v. Henslor(1370) 11 Cox C.C. 5703 ‘and more recently Martin
v. Puttlchfﬁ 967] 2 Ww.L.R. 1131 on dlshonesty offences.

(39) For this purposc'protected classcs! of v1ct1ms, particularly girls

under age, arc regarded as incompctent to consent., See also,as to
CJp301ty to consent, R. v. Howard [1966] 1 W.L.R. 13,
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These cases are: first, when such conduct is regquircd
or authorised by laws dcfining the -dutics or functions
of public officers or thosc who are centitled or ob;iged
to assist them in the performance of their duties;
szccondly, wherc conduct occurs under cover of Tthe law
goveraing the exccution of lcogul process; and thirdly
where the law relating to the armed forccs or tho
lawful conduct of war is involved, althouzh the

houndaries in this category are somewhat uncertain.

(b) Force in Crime Prevention and Law Enforcement

similarly, therce arc a number of idcntifiable
situations in which the usc of force against the person
or propcrty of others takes place in the proccsscs

of ¢rime prcventvion or law cnforcement and is thus
justifiable. Illustrationg of these situations arc the
usc of force to effect an arrcest, to prevent an

csgape from custody and to »nrcevent crime. These

cascs arc closely related to those, of a more gencral
charicter, mentioned in (a) above. They may, however,
at thce moment be appropriate for separate treatment,
first sincc they are covered by the genceral provisions
of s.3 of the Criminal Law ict 19567 and, sccondly,
because the use of justifiable force in these cascs

is essentially dependent upon the content of the existing
or future law governing the lawful usc of force in

the particular context of crimcs contemoplated or committcd,

(e¢) General Problems under (a) and (b) above
both the abowve subdivisions of this subjcct involve
the use of force against the persons or property of
others and both of them scem to raisc the following
gqucstions:-
(i) Is it nccessary or desirahlc to specify the

situations in which forcc may be uscd and the
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subjeccts to which it may be applied?

(ii)“Should prior viarning be rcquisite to tiie usc of

force in any and,if so, in whdt cases falling

within this subjéot heading?

(iii) Is it nccessary to distinguish in any and, if so,
in what vrespects betwcen the use of force by
public officcers and by others and as to the
laticr betwecn those called upon to assist public
officcrs and thosc who act on their own initiative?

(iv) Is it dcsirable to attempt to definc the

“

character or cxtent of pormissidle force by
reference to specificd situations, or to its
us¢ by diffcrent categorices of ncrsons or to
permissible‘mcthods or in any other way?

(v) Should the permissibility of force be related

to what is rcasonably nccessary to attain the
lawful object of its cmployuent or be restricted
to what is rcasonable in the circumstances?

(vi) In vhat, if.any, situations should the usc of
lcthal force be nermitted?

(viil) It way not infrcquently occur in thesc cascs that
the person using or assisting in the usc of
force mistakenly believes that the situation is

onc in which his conduct woﬁld be protcected against

criminal liability on the grounds of justification

and this mistaken belicef may or may not be based

©

upon rcasonable grounds. How, in these situations,
are the principles of justification and o¢xcusc to
be applicd to public officcrs and to other

pcrsons: or tb other persons according to the

capacity in which they have acted?
J
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Subject 17 - Forcc in the Exccution of suthority

There arc a nwsber of siﬁuations in which the use of force is accepted
as justifiable under this hecading. Thesc situations prescent certain
common features; first, that thc uscr of force must be in a position
of authority over the victim, although the sourcc of this authority
may widely vary(c.g. a parcnt, guardisn, tcacher, police or prison

(40) (41) sccondly,

officer or carricr of persdns by land, sca or ulrs
that the force used must be intended to further a bencficial objcet,
the nature of which, however, varies according to the rcolationship
between the user and the vietim(cef, teacher and pupil with master or
pilot and passenger): thirdly, in most of these cases limits are sot

to the degree of force permissible and, where such limitations apnly,
the test of rcasonable nccessity or appropriatoneés to achicve the
objcet docs not scem relevant,; fourthly, as under Subject 16 above, the

gucstion ariscs as to when, if at all, thce usc of lethal force is

periiissible., The Vorking Party will consider all these qustions.

subject 18 - Justification in froperty Offcences .

Legal Rights of Intorference with Property

(a) It is important to .void confusing the srodblems arising in

iy

this subject with tho wholly different gquestion of "ouster o
jurisdiction™ of magistrates in cascs of claims of title to
rcal property.

(b) he cases 1n which this supject is rclevant muy be grouped
under two hcads; first, vhere the actor has a legol r;ght“
to interferc with the vroperty of others,e.z. in the sclf-
help remedics of distress, abatement of nuisance and
reccaption of goods;(42> sdcondly=where interfercnece with

(40) e.z. forcible fc dlnOF of orlsonbrs( h;Z; Gladstono (1909)
26 T.L.R. 139).

(41) The masters of vesscls have certain common law as well as statutory

owers; the powers of commanders of aircraft arc now set out in

7
D
S of thc Tokyo Convention act 1967.

(O8]

(42) Recaption is now undcer consideration by the Law Reform Committec.
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property of others takcs place under an honcst élaim of
right to posoessioﬁ dr destruction. The situations in the
first group'can be dcalt with in part by reference to tho
defences available in civil procecdings. Thosec in the sccond
: group.dould in most cascs be dealt with appropriatcly under
the heading of specific offences (ef., Clauses 2(1),10(3),
11(6) and 20 of the Theft Bill). It may de that general
provisions as to claims of right should, however, be included
in thc Gencral Part€43)
(¢) The first subsidiary gucstion which ariscs on this sﬁbjeot
is how far honcst mistake should affcct the ciiminal |
liability of actors in situations covercd in these twd groups
of cases, hilst it appcars in some cascs to be accéptcd»
that the actor has sufficient justification fof his conduct
if he honestly believed in his claim and the rcasonah1eness
of his belief is irrolevant,(44) in the arca, c.g.,of
nalicious damage to property thcre is somg confusion on.this

£{45)

poin
(a) The seoond.subsidiary gqucstion concerns the manner and

extent of the rclevant intcrference. It is doubtful whether

the 1imit of what is "reasonable in the ciroumstanécs" applics

to thesc cases. Even threats of force,for cxample, do not

invalidate an houncst claim of right(Seec R. v. Skivington

[1967] 2 V.L.R. 565).

———

(43)
(44)
(45)

-

Claims of right may be invelved in offences against thc person,
¢.g. when force is uscd in purported rccaption.

Sce R. v. Bernhard[1938] 2 K.B. 264 and Clause 20 of the Theft Bill, -

Sce Gott v, Mcasures[1948] 1 K.B. 2343 iells v. Hardy[1954]
2 QoBol: 4‘47 L - . ‘ '
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Subject 19 -

Sclf-Defence - Person and Property

(a)

From the victim's vicwpoint this "defence" operates in
two arcas of offences, mainly those against the person.
but occasionally thosc against property. In the former
arca its characteristic featurc is the sclf-protection
of the actor(his person or property) against the actual

(46)

or imirinent use of unlawful force rv the vietim
In the latter arca its characteristic featurc appcars to
be sclf-protection of the actor(person or property)
against actual or imminent danger arising from the state
or situation of the victim's property on the relevant
occasion(c.g. his burning house or his straying dog),(47)
and there is no question of unlawful force on the part

of the victim, Cascs in both thpse arecas thus prescnt
similar featurcs to thosce cecncountered inithe subject of
"nccessity"{sce Subjcct 22 below). From the actor's
viewpoint the availability of the "defence" appears to
devend in all cazsc¢s upon the preseucrce oy immincnce of

a peril to him and also, where the defence is sct up
against a charge involving personal injury to the

victim, the usce or thrcat of forcc unauthoriscd by lawr by
the victim, If this analysis bc corrcet it is considered
unnecessary to cmbark upon a detailed swnecificotion of
the situations in which the "defence™ may bhe availadle.
It may also be thought unnccessary to specify in any
detail the wmatters upon which reliance may be placed in

support of self-dcfence. Do the factors of actual or

[N

SR

(46) "Unlawful force" may depend upon the mental condition of him who
employs force as in the case of a person -of unsound mind -or onc
whose conduct is affcctced by mistake,

(47) aAs to straying dogs, see Cresswell v. 5irl(1948] 1 X.B. 241,
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imminent peril and unlawful forcc used or threatencd by
the victim against the actor provide a satisfactory basis
for the operation of the principle?

(b) Should a common standard of permissible force be applied
to all cases where its use is the subject of justification
or cxcusc on the grounds of excecution of authority, law
enforcement and protecction of persons or property?

(c) The effects of mistake and honest belief on the part of
the actor as to all or some of the relevant ingredicnts of
the situation have to be considered. If Gott v. lMeasures
[1945] 1 X,B. 234 is corrcctly decided, the existence of
these states of mind does not enable sclf-defence to be
invoked unless they arc rcecasonably founded. Gott v. lMcasures
may, however, be out of linec with the generél trend of
authority, PFurtheryin Kenlin v. Gardiner[1968] 2 V.L.R.
129 at p.136, ¥inn L.J. expresscd the view that such
states of mind are velevunt only to the degrec of force
uscd by the actor. o

(d) Would it be useful to attewpt a definition of the degree of
force which may lawfully be used in self-defence? It is
generally accepted that dccdly force may be usced against
a person who is attempting unlawfully to cvict the actor
from his home(sce EL v. Husscy[1924] 18 Cr.App. Rep. 160).
“hether this is in éccordénce with present day social
standards may be doubtful.

(e) The Vorking Party will consider whether any propositions
covering this subject should deal with the question of

provocationg49¥¥ The recent casc of Lane v. Holloway[1967]

3 W.L.R. 1003 is of interast here,

(48) Cp. s.3 Criminal Law Act 1967,

(49) TFor example, should "provocation" be given a more cxtended
application in the c¢riminal law than is at present available?



(f) If the test of actual or imminent danger to- the actor's
person or propcrty be the correct one to apply in
determining the availability of the "defence", then the nccd
to dcal with the use of a whole range of devices such
as mantraps, elcecctrificd fecnces &e. for protectioh against
trespassers would have to be considered,

Subject 20 -~ Protection of Others -Persons and Property

Considceration of this subjcct involves many of the same problems as
arise under sSubject 19 (Belf-Defcnece), Indeed s.3 of the Criminal
Law Act 1967 makes no distinction as to the use of reasonable force,
between cascs where it is used in sclf-protection or defence, and
cascs where it is used to help others:-

(50)

(a) Although rccent authority suggests that the existcnce
of a "special rclationship" between the uscr of force
and the person on whose bchalf he intervencd is irrelevant
as a matter of law, should spccial statutory trcatment be
accorded to particular relationships (e.g.parcnt and child;
tcacher and pupil)?

(b) here an actor has becen called upon to assist in protecting
another'it may be right to regard him as identified with
the person assisted so far as the limits of self-defence
are concerned, hut if in such cases mistake or honest belief
becomes relevant and the states of mind of ~the tvwo partics
differ, what, if any, provision should be made to protect
those who intervence under a misapprohension of the
circumstances? | |

subject 21 - Duress and Cocrcion

(51)

Durecss

Durcss as a defence is founded on the assumption that the actor has to

(50) R.

R. v. Duffy[1967] 1 Q.B. 63 but cf. R. v. wheeler[1967] 1 W.L.R.
531.
(51) Coercion is uscd here to denote the special husband and wife
situation.
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choose between evils. It is, therefore, closely related
to the use of force in protection of oneself or ofhers
(Bubjects 19 and 20) and the defence of necessity (Subject
22). The Working Party will consider formulating general

principles within which these special "defences" may operate.

Duress is generally thought to operate in two different ways. On the

. X . . . 2
one hand its presence is said to bear upon criminal 1ntent;(5 )on the

other hand, it may provide a justification or excuse for intentional

conduct.(53>

It is the latter to which the ‘Working Party will devote

its examination of this subject. The Questiohs which will be considered

specifically include:-

(a)

Should the availability ofAduress as an answer to a charge
be limited to criminal conduct induced by the use or threat
of serious persoﬁal violence (including imprisonment) to
the actor and his immediate family?‘23) TIf it should be

so limited, what persons should qualify as members of the

family for this purpose?

(b)

Should a subjective test be applied to duress? Alternatively,
should it be available in all cases where a threat is of

such a character that no person of reasonable firmness, in
the actor's situation, would have been able to resist its

(54)

impact? But would it be right to apply an obJective
test to the actor's state of mind? If this approach were
adopted, should thé "defence™ be available when the actor
was at fault in placing himself in, or in failing to escape

from, the situation in which his relevant conduct occurred?

(52)
(53)
(54)

As in R, v. Steane[1947] K.B. 997

See e.g. R. v. Gill[19563] 1 W.L.R. 841

The test of duress is formulated in this way in the Américan Law
Institute's Draft Penal Code (Art. 2.09),
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Coercion
This term is used to deal with the special "duress" position which may
arise in the context of the marriaze relationship. The present law
is contained in s.47 of the Criminal Justice act 1925 (15 and 16 Geo.
5 ¢.86) replacing the old presumption of coercion of wives by the
defence (not available in treason or murder) that the offence charged
was committed in the presence and under the coercion of the husband.(SB)
Authority is lacking as to whether this enactment places wives in a
less favourable position than other persons and as to whether coercion
in this context neccessarily involves force or the threat of force to the
wife's person or whether it may be of wider application.(56) The main
questions arising are however: -

(a) Should the defence of coercion be merged with durcss?

(b) If it is retained as a scparat: defence, should it be

available in the caée of all offences? and should the extent

of its avallability be ¢efined?

subject 22 -~ Nececssity-
Although it is sometimes said that the English law does not at present

allow "necessity" as an answer to a criminal charge,(57)

in the spheres
of self-defence and defence of others (Subjects 19 and 20) and of duress
(Buvject 21) it accepts situations in which it was necessary for the
actor to engage in the relevant conduct as a matter of choice bhetween

(58)

evils. The American Law Institute's Draft Model Penal Code(59)

proposcs that the test of necessity should be whether the cevil sought to

(55) Bee R. v, Holley[1953] 1 W.L.R. 199 showing that there must be
evidence of actual coercion.

(56) R, v. Bourne[1952] 36 Cr. App. Rep. 125 suggests that the general
principles of duress, in the wide sense, also apnly to wives.

(57) Bee R. v. Dudley and Stephens (1834) 14 Q.B.D. 273.But cf.s.2(2) of
the Antarctic Tréaty Act 1967.

(58) In_Stone v. Bastick{1967] 1 4.B. 76 the fucts did not admit of
"necessity" being considered.

(59) art. 3,02,




be avoided by the actor's conduct is greater than that designed to
be prevented by the léw creating the offence. The main questions which
Will, thercfore, be considered are:-
(a) whether and in which situations,"necessity" should be a
justification or excuse? If so,
(b) can general principles be laid ddwn covering "necessity"
which will also cohtain the presently accepted cascs where
it is a material factor? and | o

(¢) how should "neccssity™ be tested?

It secems that English law does not recognise these matters as affording.

-
justification or excuse for crime,(oo)

Their presence, may.however, .
negative an element in the offence(e.g. the absense of consent in
some cases). The American Law Institute's Draft Model Penal Code
provides that, in cases other than those involving actual or threatened
bodily injury, an accused who proves "by a preponderance of evidence"
that his conduct was in response. to official entrapment is entitled
to an acquittal. For this purpose entrapment_occurs when an official‘
or his accomplice induces or encourages the commission of crime by:-

(i) fraudulently inducing a belief that the conduct is not

criminal;(61) or |

(ii) using methods which create a risk that offences will be_:

‘ comiitted by persons other than those who are recady to
(62)

commit them,

Such situations, particularly the lattcr, are of pardicular

(60) The body of English case law on the subject of "instigation" is
mainly concerned with the liability of officials as principal
offenders or accomplices and with the corroboration of theilr
evidence., Sée Brannon v. Peek [1948] 1 K.B. 63d; and Snedden

~ v. Stevenson[1967] T H.L.R. 1051 and cases therein cited.
(61) Cf.Question (b) under Subject 10 at p.15 ante,
(62) Art. 2.13.
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(23)

significence in strict 1lisbility offences.,
The . uestions for considersztion are:-
(a) Should, in any 4nd if so what cases official instigation

or entrapment be avullable as . a mubter of Justificatilon ox

excuse? «nd, on thls assumpdilon,

(») what, if eny,provision should be .wade to define the
gsituations or liwit the circumstances in which the exzcuse

gshould be availanle?

I Ro50NSIoILTT
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Introduction

Subject 8 - Culoability —‘raises various pro'.lers in relation to the
defendant's state of wmind., The ftests of culuanility are osrimarily
designed to dezl with persons who are sone and soher - 1.e., in full
possession of their faculties. In this sect.on, the cuestions riised
concern two groups of persons: (i)those who, agcording to the tests

considered under subject 3, may or way not 2e 1pstle but who By

(64)

cua
reason of mental disorder or intoxication,( ) hould be wholly

or partizlly exempt from respousibility wud (ii) those who are
culpable but who, because of uentzl disorder or intoxication,
present a disposal probleu.

4o

The age of resoonsibility is considered under subject 25.

Part I of the Code is in the aain concerned with the determinatio:n
of the zuilt of offenders., Thus, the questions posed are generdally
relevant to the processes of the law up to the mcment of convictioin.
It is neMiertheless ilmpossible fully to consider questions of ressun-
sibility without looking to the possible conseqaences(whether Uiy i~
ment,treatment,discharge or ctherwise)of the extent to which any

/class of

-

(63) See Browning v. J.M.K. Yatson (Rochester) Itd. [1953] 1 W.L.R
1172 and PFrench v. Hoguett [196CT 1 V.L.R. 94

(64) The words "“entul disorder? are taken from the ilentzl Hezlth
Act 1659, and have the same meaning as in the Act.

(55) "Intoxication” includes such mentul disturbances as may e
att rloutuolg to the cff ¢t of dring< or drugs.
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defendant is treated as less than fully responsible.(66)

In this field, questions necessarily arise which are broader than thosc
which lawyers are usually considered qualified to determine. For this
reason, the Working Party in its examination of this subject will consult.

widely with non-legal intcrests.

Subject 24 - Mental Diporder: Intoxication

Gengral

Mental disorder, including intoxication, is relevant both to the
substantive law and to the disposal of offenders.

In the former case, the question is whether the statc of mind of the
accused, at the time of committing the offence,; was such as to make
it certain, probable or possible that he lacked the mental element or
capacity to attract culpability.(67)
In the latter case, the question is whether, at the time of disposal of
the charge,(68) the .accused is subject to mental disorder (however
caused) to such an extent as to affect the desirable method of,dealing
with him,

The above distinction is important in dealing, for cexample, with

cases of intoxication. The occasional drunkard is as likely to commit
offences under the influence of drink as is the chronic alcoholic.
While the latter may be in need'of ingtitutional care, the former is

not likely to be so.
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(66) For the disposal powers of the courts in relation to mental
disorder, secc s. 4 of the Criminal Justice Act, 1948; Ss. 50 to 65
of the Mental Health Act 1959; s. 5 cof the Criminal Proccdure
(Insanity) Act 1944,

As to alchoholics, see Inebriates Acts 1879 and 1899; s. 6 of the
Licensing Act 1902. ILittle use is made of these provisions. 1In

1965 only 2 and in 1956 only 17 orders were made "black-listing”

havitual drunkards under the 1902 Act,

(67) The partial defence of "diminished responsibilityﬁ in homicide
raises similar questions. 5.2 of the Homicide Act 1957.

(68) Under s.60(2) of the Mental Health aAct 1959, a Magistrates' Court
can make a hospital or guardianship order without actually
convicting the accused. See also 8.25 of the Hagistrates' Courts
act 1952,

The superior courts must, however, in general convict the accused
before making such an order. $.50(1) of the 1959 Act. 3But see
Criminal Procedure (Insanity) Act 1964, T
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Hental Disgrder(og)

This expression may conveniently be cmployed to cover thrce different
legal concepts the first is insanity in accordance with the
McNaghten Rules; the second is 'diminished responsibility™ under.s 2 of
the Homicide Act 1957; the third is mental disorder within the meaning
of s.4 of the Criminal Justice Act 1948 (as amcnded) md s.4(1), as
attracted to s.60(1) of the HMental Health Act 1959. In the first
two cases, the substantive law is affected; in the third, the disposal
of offenders is involved. In the former cases the time to which
regard has to be paid is the time of the offence, In thce latter casc,
the relevant time is the time of disnosal. Mental disorder which is
rclevant to disposal will frequently have existed at the time when the
"offence" was committed. The'special treatment in the substantive
criminal law of persons of unsound mind may be said to be based upon
two premiscs:-~
(i) +that such persons should be wholly or partly excused from
punishment, in contrast with those who can be held fully
- responsible for their actions, but
(ii) +that they have done something which the law forbids,

and in some cascs may be likely to commit further

offences. It is therefore necessary to regulate their

disposal in such a way as to protect society azainst

the possible recurrence of their conduct, and it mdy

be prudent to subject them to restraint with or:without

' remedial trcatment.
Assuming that this broad approach is justifiable, the substantive
criminal law must be so degigned as to identify those individuals
who *ought not to be heldb"fully:résponsiblef whilst the provisions
for the disposal of offenders should aim at the protection of society.

The main questions which the Working Party will consider in reléfion to

(69) The Working Party provisionally takes the view that "Unfitness to
Plead" belongs to the Proccdural Part of the Codification.
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the substantive law will, therefore, be;-
1. How should the. law take account of mental disorder?
For examples
‘(a) Should the law include an express provision exempting
from criminal responsibility persons subject to
mental disorder (secec paragraph 2, below) or
(b) would it be preferable simply to treat evidcnce of
mental disorder as a matter to be taken into account
in determining whethcer an accused person possessced
the neccssary mens rea?(7o)
2. If the answer to 1(a) above is affirmative, should the
express provision be:.
| (a) The McNaghten Rules(71)

(b) some alternative formula to the McNaghten Rules, but
still of a relatively narrow kind, taking acgount of
the effect of mental disoxrdcr on the power of control
as well as on the reason(72)

(¢) a wider formula in general terms analogous with that
contained in s.2 of the Homiéide Act, 1957, or the
formula reccommended by the Royal Commission on Capital

(73)

Punishnent?

—— faem s o < s msian B R

(70) See Durham v, United States 214 F. 2D 2562 (1954)

(71) The Royal Commission on Capital Punighment(1953) Cmnd. 8932 agreed,
with one dissentient, that "the test of responsibility laid down
by the McNaghten Rules is so defective, that the law on this subjcct
ought to be changed™.

(72) The Atkin Committeé on Insanity and Crime (1924) Cmnd,2005
reccommended that "it should be made clear that the law does recognize
irresponsibility on the ground of insanity when the act was
committed under an impulse which the priscner was by mental disease
in substance deprived of the power to reolst“ sec also R. v, Kingy

19651 1 Q.B. 443.

(73) "....whether at the time of the act the accused was suffering
from discase of the mind or mental defigiency to such a degrpe
that he ought not to be held responsible?" (See Cmnd. 3932,°
recommendation 19)
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3. If the answer to 1(b) above is in thc affirmative.

(a) Would this be consistent with the proposcd principles
governing culpability (sce Subject 8, avove)?

(b) Would any difficulty arise in relation to offences
in which the nccessary mens rea is recklessncess or
ncgligence?

(c) Should the tribunal of fact, if satisfied that tho
accused, owing to mental disorder, did not have the
necessary uens rea,

(i) make a finding of fact to that effect, or

(ii) return a simple verdict of acquittal?

4. (a) What powers if any should the court have to make an
appropriate ordecr for the disvosal of the accusced
with a view to the protection of the public;

(i) if provision is made for a special verdict?

(ii) if the verdict provided for is a simple aquittal?
Should the court in any casc have residual powers to
adjourn a case for cngquirics into the accused's mental
healtn?{74)

(b) Should all offcnces be treated alike, or should there
bc different mcthods of disposal for different types
of offences?

5. {a) Should English law, likc somec forcign codes, provide
for partial excmption from responsibility (diminished
roesponsibility) as well as for complete exemption?

(b) Is there any scope, outside the ficld of homicide
for diminished responsibility?

(c) If the answers to (a) and (b) arc in the affirmative,
should a relatively narrow test be prescribed,&or
should the question whether the accused’ is suffering
from diminished responsibility be left in general

terms for the tribunal of fact?

. B N e P

(74) Sec g.4 of the Criminal Justice act 1948; ss. 60 to 65 of the
Mental Health Act 1959. “
-4 3=



6. Should it be open to the prosecution as well as to
the defence to raise the is.ue of mental disorder
(75)

and to both to lead evidence directed to it?

Intoxication

Tecause of the basic Subject-matter of Part I, which, as has already
heen mentioned, is concerned with the determination of guilt, it is
not considered necessary here to go into questions of modernising the

law in the area of specific offénces where drunkenness .is part of the

N , 5 ) ., ] N .
ggpugﬂggg§£7 ) ior to deal with the effect of intoxication upon

provocation in murder (which latter will doubtless be considered by

the Criminal Law Revision Committee in its examination of the law of
offences'aaainst the person). (77)
The questions for consideration upon the substantive law relating to
intoxication will be:-
(a) Should there be aﬂ] distinction between voluntary and
involuntary intoxication?

(p) Should the General Part of the Code adopt -the general

| principle that evidence of intoxication, together with

all the other evidence, should be taken into consideration

QJ
e}

in determining whether an accused possessed the necessary
Hentbal element to render his conduct criminal (the |
Broadhurst line)y or should.evidence of intoxication
only be relevant where the ingredients of an offence
involve an "ulberior" intent,as zoing to negotive such

o)
intent(7u)(the Gallaghex line)? ‘“hich of these views

(75) Cf., Criminal Procedure (Insanity) act 1964, 8.5 Report of the
Royal Commission on Capital Punishment, Cmd. 3932, naras 442-445.

(75) Sce Criminal Justice ct 1967, &.91

3

(77) See Law Com. 14 Second Programme Item XVIII., Paragraph 2(3)

(78) The former view is that which emerges from Jroadhurst v. hnﬁ
[1954] A.C. 441 at 463, the latter is the view tuien by Lord
DLHHWQ” in att. Gen, Northern Irelund v. Gallagher [1956] A.C.

349 at pp. 379—333 These views are 1ncoaolstout
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conforms more closcly o the préposed principles governir..
culpability (sce Subject 8 above}? Do the "defences™ of
justification and mistake pose any special problems
affecting or denending on the selection betwecn these
alternatives?

(¢} Is ony special provision requised to deal with cases whoio

the accused forms an intens and then deliberately becomos

ot

intoxicated so that, it is alleged, he is not fully awazru
1 ] Lo i o o (79)
of his conduct at the time of committing the offence?M(7/
(d) Wnere the neccssary mental element in culpability is
eclllessness {i.e. foresight angd dl’TO gard of conse quencbu)

should intoxication we treated diffcrently from its effe

in "intent? cgeés?
(e) “mhat should be the effcct of Lauoy1cat10n in cases wvhers
negligence is the relevant nmental element?

(£) Is there a necd to make general provision for acts oxr’

omissions caured by intexication and resulting in dangoe:

1 -y

(g) If the first view sot out in (b) above be accepted, voluntary

latox.caticn dnducing such o state of mind as to negati

mens rea moy result in on acguittel. This might be regaro.”
in many cages as undesirable particularly where the

consequences -of conduct are grave cor wherce the state of
1ntox1cauzoq in the surrounding circumstances might be
“regarded as blameworthy. The pozeible solutions would be. .-
(1) to create a new qffenco of being voluntarily "inbtoxicoied
ard aangerous;" or

(ii) generally or in rclation to solected offences (e.z.
(=] ) o

\Q

st the person and malicious damage) to

offences again
make 1t an offence to commit the actus reus whilst

voluntarily intoxicated, or

~ BN : - an R POV . [ U

(79) 4s in Gallaghor's casc,above.

f‘gfce[1951]1 Q.B. 150. For statuto:

(30) As to "danger® sce R. V.
provisions to this effect sec s.17 of the Railway Regulation ‘
Act 1342 (¢.55) and 5.220 of the Merchant chipping Act 1894 (o o0l



(1iii) generally or in relation to spccific offences,to
attract punishment to voluntary intoxication wherc

11“
(81) or

- that cwmdition has negatived the mental element;

(iv)_to make provision on un acquittal, wherc the necessary

mental element has been negatived by evidence of

intoxication, for an order to bec made on the linecs

of 8.4 of the Criminal Justice Act 19483 or s.60
of the Mental Health Act 1959 in 13propr1ate cases., (82)
This might possibly be combined with a power in the
Cburt to remand the accused for medical &c. feports
with a view to considering treatment or supervision

‘ (83)
or both.

Subject 25 - Age of criminal responsibility

The questions which arise in this part of the Code affecting childrcn

concern their capacity to commit crime.tsg)

(81) The present German Penal Code Art. 330a -
"330a. Total Intoxication

1. Anybody who by indulgence in intoxicating liquors or other
intoxicants intentionally or negligently places himself in
a state of irresponsibility, shall be punished by imprisonment-
or a fine, if in this state he commits a punishable act.

2. This punishment, howcver, may not exceed in kind and degrec
the punishment imposablc for the intentional commission of
the vunishable act.™ :

The draft German Penal Code 1962 Art. 351 broadly follows art. 330a
in a more detailed manner,

(82) It has been proposed, in tne White Paper of August, 1965 "The
Child, the Pamily and the Young Offender" (Cmnd 2742),
that the age of criminal rcspon31b111ty should be raised to 16.

(83) i.e. where the 1ntox1catlon is an indication of mcntal disorder
(g.v.) such as chronic alcoholism.
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The present immunity of males under 14Aconv1ctlon of certain sexual

‘Jxl’ .3 v
offences will require separate con31defatlon.(?4)

The qguestions of

substantive law are:

(a) What should be the age of criminal responsibility?
(b) should the rebuttable presumption of innocence in children
between 10 and 13 (as at present) be retained? If so between

what ages?

F.  INCHOATE CRINES

General

A g

Part

relate to summary offencews.

general question affecting all three subjects in this division of

. is whether the principles relating to inchoate crimes should

(85)

Subject 26 - Attempts

The main questions which the VWorking Party will consider under this

head arcs-

(a) what is the nccessary mental element for attempf particularly
in crimes of negligence or strict 1iability?(86) Does
recklessness in relation to some of the elements of the offence,
coupled with intent as to the conscquences of conduct, suffice?

(b) Should a distinction continue to be drawn between mere
preparatory acts, on thce one hand, and acts which auwve
sufficiently proximatc to the substantive offence
contenplated to constitute an attempt, on the‘other? If so,

how should it be formulated?(al)

(84)
(85)
(86)

(87)

The Law Commission, in its Second Programme, recommended that the
Criminal Law Revision Committee should review sexual offences.

Cf. R. v. Curr £1967] 2 W.L. R. 595 as to incitement to summary
offences.

See Gardner Ve Akerqlﬁ [1952] 2 Q.B. 743 on the analogy of vicarious
liability.

Davey v. Lee [1967] 3 W.L.R. 105 (accoptlnﬁ Paragraph 4104 of
Archbold 35th Ed.) lays down the test upplloablb by EZnglish
authorlty, but 1me American Law Institute's liodel Pcnal Code
(art. 5.01) provides a differcnt approach to the problem. R, v.
uurnlt Singh [1966] 2 Q.B. 53 is an examplc of & common law offencec -
procuring a rubber stamp with intent to forge - where the facts de
not amount to an mttemot
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(¢) How far should it be a criminal offence to attempt the
 impossible? Should the law be different where the object,
if ektained, would mt (despite the actor's intentions)
have been crininal?!(S8)
.(d) Should the abolition of the old doctrine of "merger"
" (effected by s.12 of the Criminal Procedure ict 1851
(14 and 15 Viet. ¢.100) and by 5.6 of the Criminal Iew ict
1967 (c.58) in rglation to felonies and misdemeanours
respectively) he éxtcn&éd to sunmary offences?(ag)
(e) Should sp001al prov1s1on be made to deal withs-
(i) accompllces who aid attempts by others, whlch fall
or ' ‘ |
(90)

(ii) the position of pecople who abandon an actempt9

Suogect 27 - In01tement

This subaect is relabbd both to complicity(Subject 12) and to
consplracy(SubJect 28) but is dlStanulShdblu owing to the requlrgment
of the olement of "pursu381on" on the part of the 1n01tor,(91)
The SprlflC questlons to be wnsidered under this head w111 (subjcct
to any rccomnondutl ns of the Criminal Law Revision Committece on
coilon law ﬂlude oanours) 1ncludo the following:-
'(a)‘Should unbommunio‘ted incitementAattr ct criminal liabhility?
(v) HaVC TLCClGSSbeS or negligence any rblbvance to the

-(92)

establlshment of the mental element in 1nc1tement.

(80) See R. v. Ring & others (1892) 61 L.J. M.C. 116 and cf. dicta |
in R, v. Percy Dalton Ltd. (1949) 33 Cr. App. Rep. 102, Consider
too, the 81tuat10ns in R, v. Deller [1952] 36 Cr App. Rep. 184
and D.P.P. v. Head [19597 4. c““§§““

(39) See Rogers v. Arnott [1950] 2 Q.B. 244

k‘90') The American Law Instltute s draft Ccde contains such provisions.

(91) R. v. allen [1965] 1 Q.B. 130 indicates a rather shadowy. line
between "persuasSions” and cncouragenent and R. v. Creamer [1966]
1 Q.B. 72 shows the dlfllculty of - dlstlngulshlng between 1noltors
and alders and abettors. . _

(92) See R. V. QEEE'[1967] 2 W.L.R. 593 on "intent" in incitement°



(c) Should liability be affccted by the non-commissgion, the
impossibility of committing or a variation by the
principal offender in committing an incited offence?

(d) Should provision be made to cover a withdrawsl from
incitement and in what, if any, circumstances should
withdrawal be exculpatory?

(¢) Should the crime of incitcment be limited to the incitement
of spéoific persons to commit spccifie offonces?(93)
Can incitement of a general character be appropriately
dealt with under the head of specific offcnces (c.g.
sedition, at common law; or incitcment to racial hatrcd
under s.6 of the Race Relations Act 1965)?

Subject 28 - Conspiracy

This subject is being considered by the Criminal Law Revision
Committee. The Working Party istherefore deferring discussion of

it for the time being.

(93) See R. v. Most (1881) 7 Q.B.D. 244
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