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1 .  The '$[orkin& P a r t y  (I) ivlhich i s  a s s i s t i n ;  t he  Commission i n  

t h e  e x u i n a t i o n  of t h e  g e n e r a l  9 r i n c i p l e s  o f  t h e  criimiiial l.-i?ii a s  a 

f i r s t -  a'zase t o  i t s  c o d i f i c a t i o n ,  hzs  coi is i lered 'che s u 3  j e c t s  which 

seem a p p r o p r i a i e  for i n c l u s i o n  i n  ?art I - t h e  General 2art - o f  

t he  2roposes Criminal Code. This  p a z t ,  i n  t h e  vie!*{ o f  t h e  :orking 

l a r t y ,  should 8 t d t e  t h e  General p r i a c i p l e s  governing t h e  s u b s t a n t i v e  

c r i in ina l  1 . 3 ~  ~ ? p  t o  but no t  ',eyond t h e  d e t e r n i n a t i o n  o f  g u i l t . ( * )  It 

exan ina t ion  of the  conten t  o f  the 2 r o p o s e d  P a r t  111,ts k e n  made 

a d i r i s t  this 5acl,ground - 

2 ,  The jyin-t  has  novi 3een reached ->;hen . i t  se.eris d e s i r 3 5 l e  f o r  

t h e  it'orking Fdr-ty t o  publish t he  i.esult;z; o f  i t s  prc l iminary  

d e l i h e r a t i o n s  Tlieze take  t h e  f o r m  o f  p c v i s i o n a l  i i ~ o p o s ~ l s  a s  t o  

t h e  s u b j e c t s  ,:hieh Pclrt I should cover ,  They .-i lso i n d i c a t e ,  i n  

r e l a t i o i i  t o  each s d ) j e c t  p r o v i s i o n a l l y  selected.  f o r  i n c l u s i o n ,  

par'cic,ilar clues-Gions which a r i s e  for cons ide ra t ion  

t h e  puS l i ca t ion  o f  t h i s  Pape;. ( 3 )  i s ,  a t  t h i s  ear1;T and formative 

s tdi ,e ,  t o  ensure -the 1,iaximuni oppor tun i ty  f o r  consu l td t ion  b r i t h  t hose  

The oS jec t  o f  

'30th l a y  and professional , who a r e  i n i e y e s  ted i n  t h e  su3 j e c t  

( 1  ) 

( 2 )  3 x c e 2 t i o n d l l y 7  P a r t  1 may h-,ve t o  d e a l  x i t h  t h e  diaL30si t ion 

Y a------ a--- ~ - .- . ..&&-.-A. -. Iu _L_d-...-- 

For  i t s  membersLip see  ..i$pendi:r "Ai' 

of  t hose  acq-uitted o n  the  zround o f  liientdl d i s o r d e r  (below p.Lt1 ) 
o r  i n t o x i c a t i o L i  ('3elow p .43  ) 

( 3 )  Appendix t r B i i .  -1 - 



3. In  order' t o  f a c i l i t a t e  t h i s  c o n s u l t a t i o n ,  -the Rorking P a r t y  

has  decided t o  adhere,  f o r  t h e  p r e s e n t  purpose9 t o  t h e  t r a d i t i o n a l  

d i v i s i o n s  o f  t h e  t o p i c  o f  Genera l  P r i n c i p l c s .  Indeed, these a r e  

fo l lowed  by most  conmentators as wel?. as  by t h e  compilcm o €  such 

modern codes  a s  t h e  Amsrican Law I n s t i t u t e ' s  Ilodel & n a l  Code. The 

subjects f o r  examination a r c  thus p r o v i s i o n n l f y  groupGd undez the 

( a )  GcneraL p i n c i p l c s  of c o n s t r u c t i o n  
( b )  A2p l i ca t ion  o f  t h e  cr iminal  l a w  
( c )  Elements o f  c r imina l  l i a b i l i t y  
( d )  J u s t i f i c a t i o n  and excuse 
( e )  Criminal  rcs : a n s i b i l i t y  
( f )  Inchoate  crimes (Attempts, Inci tement  and Conspiracy) 

The' p r o p o s i t i o n s  which t h e  Torking % a r t y  w i l l  u l t i n a t c l y  frame 

f o r  P a r t  I of t h e  Code w i l l  not neccssarJ ly  be a r ranged  undel:. t h e  

sa;m headings.  

4. k G i t a l  further question i s  how f a r  t he  gene ra l  p r i n c i p l e s  t o  
b 

b e  €ormulated f o r  P a r t  I of tl;e Code should a f f e c t  t h e  c x i s t i n g  

c r i m i n a l  law. It may well. be f o u n d  possible t o  a2pl-y som a t  l e a s t  

o f  t h a s e p r a ; ~ o s i t i a n s  t o  t h a t  law,  i n  advance of  its c o d i f i c a t i o n .  

This p rocess  may involv: ,  t h e  i n c l u s i o n  o f  a vecabulary o f  e x p e s s i o n s  

7ahich a r o  a t  presen t  conimnly used i n  c r i m i n d  l e g i s l a t i o n .  

Furthermore, i t  w i l l  be nccessary t o  considsr, ,  i n  relation t o  

f u t u r e  o f f ences  (whether o r  n o t  t h e y  a r c  u l t i i i i a te ly  included i n  t h e  

Code) whethm t h e  vacabnlary s h o u l d  be declared t o  apply  t o  such 

offen.ces i n  tha  absence of c l e a r  l e g i s l a t i v z  expression t o  t h e  c ~ n t r a r : ~ ,  

5. F i n a l l y ,  i n  prusentinc,  t h i s  Paper t he  Law Comi i s s ion  d e s i r z s  t o  

s t r e s s  t h a t  i t s  work,  ancl t h a t  o f  t h e  iJoi-l<iw P a r t y ,  i n  t h e  f i c l d  o f  

C a d i f i c z t i a n  of  % h e  C r i u i n a l  Lzn i s  in tended  t o  bc c a r r i e d  out  i n  t h z  

c l o s e s t  c o n s u l t a t i o n  with t h e  C r i m i n n l  Law Bevis ion.  Committee and v j i - t h  

Govcrnment Departments and o t h e r  i n t e r e s t e d  b o d i e s ,  bo th  i n s i d e  and 

outs ide  t h e  legal p r o f e s s i o n .  F u r t h e r  P a p z r s  w i l l  be publ ished f r o E  

time t o  t ime.  
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The Law Commission accord ingly  invites written comments on this 

Paper and is prepa red  to deal ,>Iith any enquiries, These should be 

addres sed  t o ; -  

lbk Lionel , ilexander 
Lair Conmission, 
Lecoi? Hoiise 
Theobalds  Road 
London,li.C.l. 
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Appendix "A" 

J o i n t  Chairmen: 

Law Conmission member: 

L9r ,, Weil Laivson Q C 

iL'he Hon. i.2. J u s t i c e  dwrncn ,  O.B.E. 

Mienibers, o the r  than 
r e p r e s e n t a t i v e s  

----of f h - ~ w  Comiss ion :  
-\ * The R t .  Hon. Lord J u s t i c e  Eddilund Davies 

* The Common S e r j e a n t ,  ErQ J PI L 
Gr i f f i th -Jones ,  Net 

I3r. JoHo Buzzard 
i J & .  A o X o  COX 

J . N ,  l':Iartin 
IJr. Xichael 'k'alker ( research member) 

alternate 

* Profes so r  Glailvil le L. ' i i l l i ams  
&,CO, U . D . ,  F.3,,4, 

( I l r ,  P,L.T. Graham-Hdrrison C . 3 .  
( (Home Off ice)  

,Mr. i i e J o E o  Erennan (Home Off ice)  
\ 

( * S i r  Kenneth Jones,  Ce3.E.(Home Off i ce )  
+ XrD G.V.  Hart  (Home Of f i ce )  a 1 t e rna  t e 

S e c r e t a r y :  
Ass i s t an t  Secre ta ry  : 

1J.r. Lionel Alexandar (Ldw Commission) 
A,Y. 7J.SJ.K. Rogers (Law Comiss ion)  

* Also mem'mrsof the  Criminal Law Revision Corni t tee .  
+ Secre ta ry  o f  the  Criminal Law Revisioln Committeeo 
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Appendix "Bif 

GENEhlL .- .. .-. -- 
h u b ' e c t  I - P r i n a l e s  o f  Cons t ruc t ion  -* - 

Under t h i s  s u b j e c t  i t  is  proposed t o  coneider:-  

--.--3_._-_._&- &*u-u--_c__ 

,'> . 
""(a) -&ether any o f f e n c e s  a t  coinmori l a i i  should  o u t l i v e  the 

c o d i f i c a t i o n  (4 1 

( 5 )  h e t h e r  t h e  p rov i s ions  o f  y a r t  1 o f  t h e  Code should a p y l y  

t o  a l l  offences c r e a t e d  ei-;her by P a r t  JJ of t h e  Code 

( ' I opec i f i c  O1fences4') o r  bJr o t h e r  e ruc ted  L ! i ,  o r ,  s o  f a r  

s s  t hey  imy 'x re ta ine : .  , d t  c o m o l ~  law 

( c )  i ' he the r ,  d n d ,  i f  s o ,  Sy v h a t  ne-hod P a r t  sho.. ld a l l o w  

o r  Lirovide f o r  excep t ions  t o  i t s  Zeiieral p r i i i c i p l e s  t o  be 

o p e r d t i v e  i n  r e s p e c t  o f  mine of ic i ices .  

It i s  g e n e r a l l y  considered t h a t  the purposes o f  the 

sub; tant ive criminal 12~1 i n c l u d e  - 

(i)  the  p r o s c r i p t i o n  o f  conduct dnich u n j u s t i f i a b l y  

a n d  inexcumbly  causes  o r  t h r e a t e n s  s u b s t a n t i a l  

harili t o  i i i d iv idua l  o r  ;?ubl ic  i n t e r e s t s ;  

( 4 )  A s t a r t  has been made on the a 9 o l i t i o n  o f  comon l d w  o f fences  
by s.13 ( I )  ( a )  of t h e  CriLlinal Law Act 1957. 
car ry  t h i s  process  f u r t h e r  by C1,:uuc 31 (1) ( a )  of t h e  I h e f t  
3ill. 2 i n a l l y ,  t h e  Cr in iml  L ~ J  l i ev is ion  Committee i s  
cons ide r ing  t h e  quest ion o €  coaaon h r l r  ;lisde,,ie ,nours  a s  p ; r t  o f  
the  rc fereace  n u d e  t o  i t  by t h e  iIome 3Gxe ta r j r  under Item XIV 
o f  the  Law C o l m i s s i o n  s F i r s t  Yro,ramix. 

It i s  proposed t o  

-5 - 
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( i i )  t h e  g i v i n g  o f  c l e a r  wArninG o f  t h e  

n a t u r e  o f  t h e  conduct s o  p rosc r ibed ,  

(iii) t h e  sa fezua rd ing  o f  conduct which i s  

wi thout  blame from condemat ion  a s  

crii,iiiial ; 

( i v )  t h e  d i f f e z e n t i a t i o n  0x1 reasonable  

p d u n d s  ' ; e tmen  s z r i o u s  and n i n o r  o f f e n c e s  

( d )  -is an  a i d  t o  t h e  a p p l i c z t i o n  of  Lhc Code t o  p a r t i c u l a r  

c a s e s ,  shoz ld  P a r t  I i nc lude  a s t a t emen t  o f  "gene ra l  

purposes" and ,  if s o ,  what s h o d d  be inc luded?  

Penal  s t a t u t e s  should, i t  is  s a i d ,  be aawtrued a t a c 0 l y  

i n  f avour  o f  t h e  s u b j e c t .  

( e )  For  t h e  avoidance of uridue r i g i d i t y  i n  t h e  c o n s t r u c t i o n  

o f  t h e  Code, is i t  d e s i r a b l e  t o  i nc lude  i n  P a r t  S any,  

2nd i f  s o  what,  p rov i s ions  e m b l i n ~  t h e  c o u r t s  t o  

a d o p t  a less r c ~ t r i c t e d  a p p r o a c h  and  i n  p a r t i c u l a r  

t o  ta!.ce i n t o  acc 'ur , t  a stJtei;.lent or" g e n e r i l  p u r p o s e s  

a s  sug-csted i n  ( d )  aSove ? 

Sub jec t  -- .-- 2 - T i m e  .. ~ _L_ o f  -. O m t i o n  o f  - ' e m 1  c- - L e o i s l a t i o n  -b . . -_--a Y 

The fo l lowing  q u e s t i o n s  will 73e considered:  - 
( a )  Should l a r t  1 l a y  down a s  a matter o f  p ? i b i c i p l s : -  

(i) t h a t  pena l  l e g i s l a t i o n  does n o t  ope ra t e  

r e t r o s p e c t i v e l y ,  

(11) %hat  changes i n  t h e  labv r e l a t i n g  t o  punishment 

should no t  expose ail of€ender t o  h e a v i e r  p e n a l t i e s  

t han  t h o s e  which h i s  o2i"ence would have a t - txac ted  

d t  t h e  t ime it was c o m 3 d  ? 

(b) Should P a r t  I c o n t a i n  t h e  p r i n c i p l e s  t o  be a p p l i e d  i n  

o r d e r  t o  determine a t  lwhat timz an  o f fence  is  committed ? 



Xos t c r i n l i n a l  cod es  classify o2fenc  e s  p r i m i l i l y  by 

r e f e r e n c e  to t h e  de;,ree of puiz’islment which they a t t r a c t ,  

IIorIever, the r c l e  of t!ie jud ic i s . ry  i n  r e l c ; . t i on  t o  

2unishuient m d e r  our 1 does  no-t SeeKL t o  ~q 

12 c. s i S. 

Sei3eral ~ ~ r i n c i p l e s ~  

Act  1957 of t h e  c c n t u z i c s - o l d  c l z s s i f i c G t i o n  

o f  ” s e r i o u s  c r imes ’?  i i i t o  f e l o n i e s  a n d  misdemecnours 

l e a v e s  open  t h e  c;uestioi? iljhether a n o r e  riiodern bt :s is  of  

c l z . s s i f i c & t i o n  cou ld  and shou.ld be p r o v i d e d ,  

T h e  1967 Act- r e p l a c e s  t h e  old f -e lony and rnisdemean:sur 

0 f c l  z-8 9 i zi c L L i i o n  c. -- mean ingfu l  f o r  t h e  3 u r p o s e  of 

The a b o l i t i o n  by t h e  C r i m i i i s l  I; 
,:> . 

-1 

c l a s s i f i c s , t i o n  by g, nei;ij c l a s s i f i c z t i o n  of “ ~ , r ~ e s t a b l e ”  
- - L a  

and o t h e r  ofl”ences;  but t h i s  i s  a c l a s s i f i c a t i o n  

p r i m a r i l y  r e l e v a n t  t o  powers o f  zrres-t w i t h o u t  w z r r a n t  

and t o  l i a b i l i t y  f o r  g i v i n g  a s a i s $ a n c e  t o  cr iminals .  ( 7 )  

It seeins l i k e l y  that i - b  w i l l  be n e c e s s a r y  for t h e  

A& =-CA&- eL_L-&LY --- - -. ----- ---------- --.--. . . ~. - - - - - - - - - - - 



purposes  oi a9,plying t h e  g e n e r s l  p r i n c i p l e s  of ?art I o f  

t h e  Code t o  make 30ae p r o v i s i o n  f c r  c l a s s i f i c a t i o n  o f  

o f fences  ( e , g .  i n  r e s p e c t  o f  t i n e  linlits f o r  p rosecu t ions  

(Subject 5 ) ) .  One p e ~ s i b l e  basis existun i n  the 'p roccdurc l  -. 
c l a s s i f i c a t i o n  o f  "indj.~tit;ble" and 11sw11121aryff of fences .  

( d )  But t h e  adopt ion  o f  t h i s  c l a s s i f i c a t i o n  would ; iot  resolve 

t h e  p r a c t i c a l  d i f f i c u l t i 2 s  which a r i s e  f rom t h e  p re sen t  

t r e n d  toward; iEhybr id i za t ion l f  i n  t h i s  f i e l d .  Apart  f r o m  

grave  o f f e n c e s ,  t r i a b l e  only on indicti i icnt,  and minor o f f e n c e s  

t r i a b l e  only  summarily, there  now e x i s t  t h e  fo l lowing  main 

cate;I;.ories o f  o f f ences  which can be s a i d  t o  b e  "-kybrid" 

'. . 
( 8 )  :- 

(i) I n d i c t a b l e  o f f ences  t r i a b l e  summarily under s p e c i a l  

s t d t u t o r y  p r o v i s i o n s  ( c  .;~i;,* Cximinal J u s t i c e  

- idmin i s t r a t ion  h c t  1914,  s.14, as a w n d e d  by the 

i b l i c i o u s  Daiiiage a c t  1964) .  

\ 

(ii) I n d i c t a S l e  o f f e n c e s  t r i a b l e  summarily with the 

dpprovdl o f  the  c o u r t  and t h e  consent  o f  the  I 

, 
defendant  ( i \ Ias i s t r3 t i l s*  C o u r t s  -1ct 1952 dchedule I, 
a s  ameilded). 

( i i i )  S t a t u t o r y  o f f e n c e s  t r i d h l c  sunnarily o r  on ind ic tmen t ,  

which t h e  magist r ; teg cour t  dec idcs  t o  d e a l  with 

suimmrily on' the a p p l i c a t i o n  o f  t h e  p rosecu t ion  ( i n  

;:lrl?ich case  the  sen tenc ing  povvers of t h e  c o u r t  a r e  

l i m i t e d )  

( i v )  S t n t u t o r y  o f f ences  t r i a b l e  s w m r i l y  o r  on ind ic tment  

which the m a g i s t r a t e s *  c o u r t  dec ides  t o  d e a l  -:tith 

s.umni;,;rily o therwise  than  on t h e  a p p l i c a t i o n  o f  t he  

p rosecu t ion ,  where t h e  maximum penal ty  on suiniury 

t r i e l  d o e s  n o t  exeed t h r e e  riionthss imgrisonment. 

(v)  S i n i l a r  o f f e n c e s  t o  t hose  d e a l t  with i n  ( i v )  above 

where the naximum J e n a l t y  on smmiary t r i a l  exceeds 

t h r e e  months and t h e  defendant has e l e c t e d  awlunary L r i 3 1 ,  

(8) E x c l u d i n g  s p e c i a l  p rov i s ions  ( a )  a s  t o  charges  ag3ins-t c h i l d r e n  
and young persons,(b) m d e r  which <in accused m y  r e f u s e  summary 
t r i a l  o f  a sumnic;ry o f f e n c e ,  and ( c )  a s  t o  summry o f f e n c e s  t r i J b l c  
on ind ic tment  af-Ler one o r  more previous conv ic t ions  

-8- 



excess o f  thr2c months I imprisonment  whcre t h e  

d e f e n d a n t  has elected aiimiAl:qry - L r i z l *  (9) 

B e a r i n g  i n  iizind t h u t  n a 2 i s t r ; t e s  ' c o i i r t s ,  q u i t 2  a p z r t  Proiii 

t r y i n g  smmary o f f e n c e s , ,  f i x i 1 l y  clispose o f  over 90% o f  

i n d i c t c ? h l e  o f i e n c e s  cht:>rAzd ~ 'chzre : ip ; ;wrs  t o  be a s t r o n g  

cdse f o r  s i m ; > l i f i w - t i o n  o f  t l ie ~ 3 o v c  cb:te;orics. 13ut i t  

would seem more 2ppropri ;Btc  -to dcc l l  c o n q r e h e n s i v c l y  :!ith t h e  

p r o b l c n  i n  t i le . p r o c e d u r e  code .  

The Working P z r t y  p r o v i s i o n a l l y  t a k e s  t l ic v i ew t h b i  t U I U C ~  o f  

t h e  g e n e r a l  Qart  o f  t h e  c r i m i n a l  l . : i w  i s  ; J r imar i ly  concerned  

with t l iosc  criiiics i n  which nens r e a  i s  an  e s s e n t i z l  

i n z r c d i c n t .  pon this a.;proach the re  is a ixsis o f  

d i s t i n c t i o n  between . mens 4 -A-. rw o f f e n c e s ,  ' O n .  the one hand,  

a n d ,  on the o t h e r  h m d ,  s t a t u t o r y  o f f e n c e s  i n v o l v i n g  s t r i , c t  

liability idicrc %%nag z-ga- is i r r z l c v a x i t  ( sec  f u t h e r  Sub j s c t  

11). It  fiwy be th2 t  one o f  thC conecqucncca o f  3 

..A--.. .. - - . 

c l a s  > i f i c z t i o n  based  u p n  t l i i s  d k t i i i c t i o n  w o , ~ - l d  ' 32  the 

acce- ; t3ncc  of the h i r i n c i : i l c  t h a t  no p z r s o n  c o n v i c t e d  o f  an  

o f f e f i c c  o f  s t r i c t  l i a j i l i t j i  r;ho--dd s:-ifPcr d c ? r i v . l t i o n  o f  

l i b e r t y .  

But t he  a d o p t i o n  o f  s u c h  3 p i n c i p l e  3 s  l a s t  sugges tdd  wonld.  

r a i d e  q u e s t i o n s  a s  t o  t h e  t r w t i x n t  o f  ccr tc i i i i  t y F c s  of CJSCS,  

s u c h  a2  thosc vhcrc a s t r i c t  l i J b i l i t y  o f fence  i s  i.n ?Ac t ,  

( f )  

comniit ted i n t e n t i o n a l l y  or n e g l i z e n t l y .  

o f f e n c e s  ?;ill be further referred t o  under S u b j e c t  11 5clov1. 

A f u r the r  problem o f  c l a s s i f i c c A t i o n  i s  , r e s e n t e d  by o f f e n c e s  

b t r i c t  l i a b i l i t y  
\ 

(g)  

o f  n e g l i g e n c e  (i.e.thosc: i n  which a d i f f c r e i i t  e l emen t  from 

(9) The d a f e n G a n t ' s  r i a h t  t o  c l a i m  jury  t r i a l  i n  these c a s e s  i s  
exc luded  where t3.2 chcir;c i s  a s s a u l t  o r  . in o f f e n c s  un6er SS 30 t o  
32 of  thc Sexual  0i'i'encc.s -Let, 1955. 

(10) "mens re?'' is hcrc u s e d  t o  i n c l u d e  i n t e n t i o n  o r  r e c k l e s s n e s s ,  '32t 
n o t  f l e ~ i ~ e i i c L ? .  
, ( g )  below. 

I_- 

Ofi'ences OP " n e g l i g e n c e "  a r e  r e f e r r e d  t o  in 
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i n t e n t i o n  o r  r ecL les sness  J t t r a c t s  c u l p a 5 i l i t y )  This w i l l  

3e discussed  under Subj3c-t 3 below. 

Sub jec t  5 - T i m e  L i m i t s  f o r  P rosecu t ion  

The JorrBing P a r t y  p r o g o s e s ,  i n  rGlc r t ion  t o  t h i s  s u b j e c t ,  t o  

cons ide r  two m i n  mat te rs : -  

. -0 A-/--- * *4= a a - -_. * . .. . * ---. - - I 1 * 

( a )  “,;hether i n  p r i n c i p l e  t i m ; :  limits should 5e l a i d  d o m  f o r  -the 

p rosecu t ion  o f  311 cr imes ,  i f  s o ,  shor i ld  such  limits be 

i n f l c x i b l c  and should any crimes e h o n i c i d e ,  :se 

excepted f r o m  t h e i r  o p e r a t i o n .  

( 7 3 )  :.hether i t  is  desircr5le and  pr:cJGlca31e t o  lay do>+m 

uniform ru l e s  a s  t o  the  t ime l i m i t s  f o r  p rosecu t ion  f o r  

s m a r y  of fences .  

Sub je-ct 3 - -  -U , i u t r c f o i s  A ... _--A- L & - 4 x u i t - , A u t r e f o i s  . -4.AA1__ Convict -- 
It i s  t h e  iJorkinL Partyss p r e s e n t  v i ~ . ; ~  t h a t  neno - de5et  * b i s  v a c l r i  cy_-..l 

i s  a we l l - e s t ab l i shed  b a s i c  p r i n c i p l e  a p t  f o r  inc l i l s ion  i n  ? a r t  I 

of  t h e  Code.’ I n  t h i s  con tex t  i t  i s  proposcd, t h a x f o r c ,  t o  

cons ide r  how f a r  t h e  d c . t r i i l c d  norking 2 u t  o f  t h e  p i n c i p l e  should 

be provided f o r  i n  3 \ 2 r t  I, o r  whethcr i t  i s  p r a c t i c a b l e  t o  s t ; t t e  

t h e  p r i n c i p l e  i n  P d r t  I and lcdve  i t s  p r a c t i c l  d p p l i c a t i o n  t o  t h e  

code o f  procedure.  

Although r ecogn i s ing  t h z t  the ru l c s  a s  -to onus o f  p roof  a r c  c l o s o l y  

r e l a t e d  t o  the lsw of  ev idence ,  t h e  1Jorkins P a r t y  i s  n c t h e r t h e l e s s  

disposed t o  the vieiv t h z t  t h e r e  3rc two b-tcsic j2 r iac i2 lcs  which r e q u i r e  

t o  be s t 2 t e d  i n  ?-irt I o f  thc Code. Thzsc are:- 

(a) Thc prosecution must ct lv~,ys  prove t h e  clmrge agL3ins.l; t h c  

accused hzyond r e J s o n a b l c  d o J L 3 t .  

The p r o p o s i t i o n ,  which i s  now Gnuctcd i n  s,i; o f  t h c  C r i m i n - 1 1  

J u s t i c z  :ict 19G7, implementind t h e  first p;rt o f  t h e  

p r o p o s g l s  o f  thc Law ComliiissionP s Re?ort  d J t c d  1 2 t h  Dece1i1’.12i-, 

1966 on “Imputed Criminal  Intent". 

” -  

(b) 

-1 c- 
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Tne l o r k i n g  P a r t y  i t i l l  3 3 0  c o n s i d c r  i n  P d r t  1 how 

f a r 9  i f  a t  -,1l9 t h e  b a s i c  p r i n c i p l e s  sta'cdd d l ~ o v c  

may have  t o  b e  n o d i f i c d  i n  r e l a t i o n  t o  p . ; r t i cu l_ : r  

i n g c d i c n t s  o f  an o f f e n c e  6r i n  m l c l t i o n  t o  c e r t a i n  

tyTes o f  d e f e n c e ?  t a k i n g  i n t o  a c c o u n t  s u c h  

reconinendat ions  on  t h i s  q u e s t i o n  3s m y  be made by 

t h e  C r i m i m l  Law & v i s i o n  Committcc i n  t h e i r  expcc tcd  

Beijort  on t h e  1ai.r o f  cviclence i n  cr iminlnl  p o c e e d i n g s .  

C ~ q?YJ;T(iI-QLT.).-J AI - A -L_~LI OF CI?Ii.iIWAL LIA31LI'TY 
.--&..-_.A-. -.a- .. ... -A.-...-.- ---_ -- &&A.- 

I n t r o d u c t i o n  ..,- 

This  d i v i s i o n  o f  P a r t  I o f  the  Code,coii iprising S u b j e c t s  S to 14 

i n c l u s i v e  p m c e e d o  oil1 t h z  dssuinpt ion t h a t  c r i r f i i ix l  1 i G b i l i t y  h i s i c .  i l l y  

de2ends  upon v o l u n t a r y  conduct  ( I 1 )  on the p a r t  o f  3 ? e r s o n ,  t o s e t h e r  

i,,iith the n e c e s s a r y  state o f  u i n d ( o r ,  i n  sorile cazes ,  ne;;ligcnce) t o  

renticy his conduct  c r i m i i i a l ,  To this g c i l e r ~ ~ l  p r o p o s i t i o n  cxce, 

iEiy have  t o  be w d c  i n  t h e  f i e l d s  of  s t r i c t  and v i c a r i o u s  1i ;Ybil i ty  

an2 i n  r e l a t i o n  t o  the  criiriinal l i a b i l i t y  o f  c o r p o m t i o m  (Sub j c c t s  

11 , 1 3 ~  and '14 below) .  

SUB ;i e c t- -8 - CulE?a?Ll.. 
I n  o r d e r  t o  f o r n u l J t c  p r o p o s i t i o n s  r z l A t i n g  t o  t h e  n e n t d l  e l c m n t  

reG,uired t o  a t t r a c t  c r i f i i ina l  l i A i l i t y ,  t h e  :or':inc2 l-'c^lrty 

v i l l  7s;Lne t h t  the  d c f i n i t i o n s  o f  s ; > e c i f i c  offci iccs  (whether  

c o n t a i n e d  i n  3zrt I1 o f  Z ~ L ?  Cods  o r  s o m  o t l i c r  enclctl , iei i t)  w i l l  s e t  

o u t  s l l  the c-xternal cl;.ments (apart f r o m  g e n e r a l  dcfcaces  and 

c o n d i t i o n s  o f  l i a b i l i t y )  which a r c  r e q u i r e d  t o  c o n s t i t u t e  -Lhc o f f e i i c e ,  

These e le rnznts  will i n c l u d c  thi. conscquences  o f  conduct  a s  well 2s 

t h e  r e l e v d n t  s u r r o u n d i n g  c i r c u n s t a n c o s  E Thus, 1 i ; i i i t i ng  i 3 r o p o s i t i o n s  

unde r  t n i o  head  t o  t h e  i:ien-iial i . 1 e i i i C i i t  ii? c r i L x 9  t h e  following 

%re the main q u e s t i o n s  t o  be c o n s i d c r c d ; -  

( a )  Ilow f a r  is i t  d o s i r a b l e  and  p r a c t i c a b l e  t o  e l i m i n a t e  such 

(11) The proj le r i i s  p o s e d  by the v o l u a t a r y  c h - r a c - b e r  o f  c o n d u c t ,  
p a r t i c u l a r l y  i n  OTfCiices o f  "bciii;= Pound" o r  ; ! b e i i g  i n  
p o s s c ~ s i o n ~ ~ ,  as  we11 3s  c,si's i n v o l v i n z  hy:mosis o r  zutornatism 
a t i l l  be c o n s i d e r c d  3y t h e  idorking ? a r t y .  

- I ? -  



e x p r e s s i o n s  3,s i ' w i l f u l l y ,  " m a l i c i o u s l y "  and 

" u n l z n f u l l y "  from t h e  d e f i n i t i o n s  of s p e c i f i c  o f f e n c e s ?  

How far can. a 2,enerz-1 t e s t  of t h e  m e n t a l  e lement  i n  

c r i n i n a l  liability b e  f o r m u l a t e d  by r e f e r e ' n c  e t o  i n -  

t e n t i 0 . n  an6 t o  r e c k l e s s n e s s  i n  r e l a t i o i l  -i;o $ a o - r s e ~ ? ~ ~  

consequences  o f  conduc t?  

r e c B l e s s n e s s  s h o u l d  any  u i s ' t i n c t i o n  be drawn between 

I 

( b )  

a n d  i n  t h e  c a s e  o f  

f o r e s e e n  consequences  a c c o r d i n g  t o  t h e i r  c e r t a i n t y y ,  

t h e i r  d e g r e e  o f  p r o b a b i l i t y  or t h e i r  mere 
p 0s s i  b i l i t  y? ( 1  2)  

( c )  I f  a t e s t  o f  f o r e s i & t s  as i n d i c a t e d  i n  ( b )  above5  be  

adop ted ,  has n e g l i g e n c e  any and if s o  what p l a c e  i n  

c r i f f i i n a l  o f f e n c e s ?  I f  o f f e n c e s -  of ne@igence  s r e  

r e t a i n e d ,  s h o u l d  t h e y  be d i s t i n L u i s h e d  f rom c z s e s  

i n v o l v i n g  a h i g h e r  degree  or" blznie and,  i f  s o ,  should. 

t h e y  be d i s t i n p . i s h e d  i n  r e s p e c t  o f  t h e  s a n c t i o n s  

a v a i l  a b l  e? 

Should t h e  t e s t  02 f o r e s i g h t  be a p p l i e d  t o  e v e r y  

p r e s c r i b e d  ingredier1-L i n  o1Cienccs o r  shou ld  it be 

a p p l i e d  o n l y  t o  c h e  consequences  of conduc t?  

l a t t e r ,  vthzLt t e s t  oI t h e  n e n t z l  e lement  s h o u l d  be 

a p p l i e d  t o  the o t h e r  i n g r e d i e n t s  o f  offences? 

far i n  tllis c o n t e x t  would a t e s t  01 n e g l i g e n c e  be 

( d )  

I€ t h e  

HOIT 

appropr i ; t  e? 

The d e f i n i t i o n s  of  s p e c i f i c  offences will o f t e n  

h e r e a f t e r ,  3.8 at p r e s e n t  

i;nowled.gc or belief i n  ze lz , t io ; l  t o  s ~ m e  o f  t h g i r  

i n g r e d i e n t s .  

t o  d e d  n i t h  cases i n  which  s u c h  f a . c t o r s  are a b s e n t  

( e )  

i n v o l v e  f sc- tozs  of  . 

Should any  g e n e r a l  p r o v i s i o n  b e  made 

on ztccou.n'c of i 2 n o r a n c e  o r  mis'G;L!re? 12 s u c h  

p r o v i s i o n s ,  g e n a a l  o r  s p e c i a l ,  should be lziad.ey t o  

what exten'c s h o u l <  t h e y  be r e l a t e d  t o  n e g l i g e n c e ?  



o f f e n c e s  n o t  r d q u i r i n ;  cu1p i :S i l i t y  for some o f  

t h c i r  i n g ? d i e n t s ,  cr;n s u c h  c a s e s  be c o n t J i n e d  i J i t h i i 1  

Ce i1or I l  2 r o p o s i t i o n s  undcr  This  u u b j t c t  o r  shou ld  

t h c y  be l z f t  f o r  t r c ; t rw i? t  i n  thi, d z f i n i t i c n  o f  

such o f f c n c c s ?  

( g )  ~ i e r c  , A  o€f?:I1ci' i s  GJC' o f  s t r i c t  l i d b i l i t y ,  e i thdr  

i n  g e n e r a l  o r  i n  r c s p z c t  o f  somc o f  i t s  i a g r e d i e n t s ,  

s h o u l d  p r o t e c t i o n  be 2 rov idcd  f o r  ,?erdons vlho 

o f f o n d  b u t  who n e v e r t h e l e s s  - i r C  r z g n r d e d  is  mor , l ly  

w i t h o u t  b l a m ?  If s o ,  s h o u l d  t h i s  p r o t e c t i o n  

be by way o f  making clvsi lable  1 i i J i t c d  d c f c n c e s  o f  

due d i l i g e r i c c  o r  by way of l i m i t i n g  the p e n a l t i e s  

a v a i l a b l e ?  

Vould it be d e s i r a b l e  t o  i n c l u d e  i i i  2 r o 2 o s i t i o n s  

undor  t h i s  s u b j c c t  i? v o c a b u l a r y  o f  e x 2 r c s s i o n s  o f  

the  k i n d  used  o r  a p ~ r o p r i c ~ t e  f o r  use i n  r e l a t i o n  

to s p c c i f i c  o f f c i i c e s ,  p a r t i c u l J r l y  vihcil thcsc,  

i n v o l v e  q u d s t i o n s  o f  u l t G r i o r  or sGcondi ry  i n t c n t ,  

such  a s  " d i s h o n c s  t l y "  ; ' f r a u d u l e n t l y [ l  .:nd "1cnovia;ly" 1' 

(h)  

m c t  --*-  9 - Causdl  & - - - - - -  ReL?tionshiJ -- o f  -----_-- Coilduct -_* to- *__-a--- R e s u l t  

( a )  ,.k;ilst a t  f irst  s i g h t  it s e e m  obv ious  

e x t e r n a l  c i r c u m s t a n c e s  which a t t r z c t  c r i m i n a l  

l i a b i l i t y  iilust have  r d s u . l t C d  f rom bhz accused's 

v o l u n t a r y  c o n d u c t ,  t h z r e  a r c  clc.;rly C ~ S ~ S  in which 

ldiosc c i r cwi i s tdnces  can be se3n t o  S e  i n  whole or 

p a r t  t he  p r o d u c t  o f  i n t e r v e n i n g  f a c t o r s  outside 

the  c o n t r o l  o f  t h e  a c c u s e d ,  

the  a c c u s e d ' s  c a l g a b i l i t y  t o  52 d c c i d e d ?  

q u e s t i o n  of u n s u c c e s s f u l  med ica l  t r e a t m e n t  o f  victim:; 

o f  o f f e n c e s  a g a i n s t  the  p e r s o n ,  f o r  axarnple, r a i s d s  

p rob lems  which fall t o  bd c o n s i d 2 r e d  i n  t h i s  contGxt .  

th3t the  

How i n  s a c h  cases  i s  

The 

( 7  -! 
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( b )  I n  those  casss where c r i i i i n a l  1 iG:b i l i ty  i s  

a t t r ac - txd  by r e fe rence  t o  a s t a t e  o f  a f f z i r s  

(ease of fences  o f  "being €oundsl i n  cl p l a c e  o r  

"being i L i  possession' '  o f  c z r t a i n  things)  i n  

which t h e  S.:L:JJJ i s  involved,  i t  i s  d e s i r a b l e  

t o  c l a r i f y  how f a r  such l i a b i l i t y  a r i s e s  when 

t h c  s t a t e  o f  a f f a i r s  h a s  come about  without  \ 

blame on h i s  p a r t  ( 1 4 )  

( c ]  It n o t  i n f r e q u e n t l y  ha;)pens t h a t  t h e  r e s u l t  

o f  an  ~ 3 c c u s ~ d ' s  conduct ~ 3 5  n o t  intciided by 

him o r ,  i n  casts uhcre rccklcssncss  o r  - 
negl igence provides  t h e  mental  element for 

a t t r a c t i n g  l i c ~ h i l i t y ,  was n o t  f g r z s c m  n o r  

reasonably  fo rc seea5 le .  It rnzy be nzcessary  

i n  t h i s  con tex t  t o  d i s t i n g u i s h  between c a - 1 ~ ; ~  

wherc the resulting harlm o r  i n j u r y  i s  t h e  

s a m  i n  kind ( d l ' J e i t  l c s s ~ ~ r  i n  dzgreo o r  t o  a 

d i f f c r e n t  p e r s o n  3r t h i a g )  3 s  t h a t  in tcndod,  I 

f o r e secn  o r  fo rc scdzb le  2nd c i s e s  where tli .?t 

hjrm or i n j u r y  i s  a r e s u l t  o f  a wholly d i f f e r e n t  

ncl t u r e  

I 

5,  Thz p r i i i c ip l c s  sovern ing  c u l p a b i l i t y  

i n  such casss, descr ibed  2 s  t he  d o c t r i n e  o f  , 

I ' trdfisferrcd m l i c c ; '  w i l l  be considered by 

t h e  ',Jerking Pa r ty .  Thzy a r ? ,  o f  c o u r s e ,  c l o s e l y  

r e l a t e d l  t o  t h c  quds i ion  o f  th;. rn?nt31 elemciit, 

which ",ill bc considered under  Sab jzc t  8 ,  

_& Su&p&Ip->~o r a  11 c c -0 f 1 rll VV ; BOLl$C>: 0 f &lac? 

,:bile it  i s  ex lcc t cd  t h < i t  much o f  the s x 3 j c c t  m t t e r  u s u ? l l y  d e i l t  

w i t h  under t h c  he d i n g s  o€ i p o r J n c c  And mistaks w i l l  bt3 covercd 

Sy t h e  : lorkins  P a r t y ' s  exJminzition of  t he  12::~ and t h c i r  formula t ion  

o f  p ropos i t i ons  under Sub j c c t  2 (CuLlpz3i l i - ty) ,  -the f o l l o w i n g  

s p e c i f i c  ques t ions  i f i l l  bc cxamined undcr t h i s  hc:,rd - 





I 

L.-.-- ITrior3nce o f  Law 
( a )  Should ignorance of the  crimin,zl  law i n  any circumstances 

(1 6) c o n s t i t u t e  an excuse f r o m  c r imina l  l i d b i l i t y ?  

( b )  Should an  accused who comnits a n  oTfcncc but  who has  ac ted  
(17 )  bona f i d e  be zil lowcd 2 defence i f  he d i d  s o  on l e g a l  advicc  

o r  on the  b a s i s  o f  an " o f f i c i a l  r u l i n g " ?  ' (18) 
_.- 

( c )  Should an accused liho i s  chclrgGd with complici ty  i n  a 

s t z t u t o r y  offencc pr iac l r i ly  desi-ncd f o r  t h e  re&:ulat ion o f  a 

t r a d e  o r  bus inzss  which hc d o e s  no t  undertakc3 h lvc  a 

defence i f  h\: 8c t ed  innocent ly? (19) 

( d )  Should 3 d i s t i n c t i o n  be drawn 2s ;7 n L i t t e r  o f  g e n e r a l  

p r i n c i p l e  between ignorance o f  thc cririliilal l aw  and ignorznce 

o f  the c i v i l  12-d which (uhen 2nd becr:uae it impinges on 

f a c t u a l  s i t u a t i o n s  a f f e c t i n g  p o s s i b l e  o f i e n c e s )  may l c a d  t o  

' ( 2 0 )  excu lpa t ion  on t h e  ground of mistake o f  f a c t ?  

( e )  Assuming t h a t  i,,istc:ke of  f a c t  i n  r z l z t i o n  t o  an  i n g r e d i e n t  

i n  a composite of fence  o p e r z t z z  t o  exculpa te  an accused 

o f  t h a t  o f f ence ,  h i s  conduct inay neWtzrthclcss  remain such 
V 

t h a t  he should be found g u i l t y  of  some l e s s e r  of fence .  For 

example9 on a charse  o f  a s s a u l t  upon  a po l i cc  o f f i c e r  i n  

t he  exscu t ion  o f  h i s  dv , ty ,  i t  m y  crpgcclr t h a t  th? clccuscd 

n is t ;kcnly  thought  he ~ J R S  asszultin,;  r., pi ' ivJtc  person. 

Should provis ion  be made f o r  such c-lscs t o  cnsurz  convic t ion  

o f  the offence which ' m s  i n t e n t i o n a l l y  committzd o r  is s.5 

o f  t h c  C r i n i n a l  Law Act 1937 (which d o e s  n o t  apply t o  sumni\2!rg 

caacs )  adequate f o r  t h i s  pur?ose? 

(f) Honest inistake h a s  d p a r t i c u l d r  a p p l i c a t i o n  t o  some of fences  

a g a i n s t  p roper ty  (e .g .  d i shones ty  o f f ences  under the Larceny 

(19)' See L o r d  Devlin i n  t h e  Times newspaper 19 th  u p r i l ,  1957. 

(20 )  C f .  R. v. -w- ;heal; [1921] 2 K O z q  119 (over-ruled by ;i. v. Gould - - -... 
[I9687 2 7,!.L.R. 643);  13- V .  Kinv _ _ _  .,Q [1354] 1 Q . 3 .  285 
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Act 1915, o r  malicious damage offences under the  

Malicious Damage Act, 1861). 

t he  mistake need n o t  be reJsonable ,  but some a u t h o r i t i e s ,  

i n  cases  under t h e  1861 Act ,  a r e  t o  t he  contr.iry. It 

i s  sometimes held t h a t  the  reasonableness o f  the grounds 

o f  mistake i s  r e l evan t  only t o  i t s  honesty,  This problem 

w i l l  be examined under Subjec ts  8 and 18. 

The quest ion how f a r  ignorance of f a c t  and mistake o f  

f a c t  can negat ive c u l p a b i l i t y  dll (otherwise than on 

t h e  p o i n t s  mentioned i n  ( f )  above) be considered under 

j u b j e c t  3 .  

-m . -  - . \  -. I .  

It i s  genera l ly  held t h a t  

A--__.-----. - S t r i c t  L i a b i m  Sub 'ec t  I 1  
. .  

( a )  bJhilst Parliament has  f r o m  time t o  t i a e  prohibi ted c e r t a i n  

courses  of c o n d u t  under c r imina l  penalty without spec i fy ing  

ai?y r e q u i s i t e  mental s t a t e  of the a c t o r ,  i t  is n o t  always 

recognized t h a t  the cour t s  have added t o  an inpor t an t  

ex ten t  t o  the corpus o f  s t r i c t  l i a b i l i t y  of fences ,  by 

i n t e r p r e t i n g  many s t a t u t e s  i n  such a way a s  t o  dispense 

with L e 2  s9 even where such expressions a s  l lv i i l fu l lyr l ,  

"knowinglyi1 i1causing31 , "permit t ing" and t h e  l i k e  a r e  t o  

. .  . .  

.be  found i n  the r e l evan t  s t a t u t o r y  provis ions ,  A t  t h e  

same time, t he  cour t s  have i n t e r p r e t e d  o t h e r  s t a t u t o r y  

provis ions c r e a t i n g  offences i n  such a way a s  t o  r equ i r e  

a mental element f o r  c u l p a b i l i t y ,  even where no such 

requirement i s  exLxessly contained i n  the  r e l evan t  

l e g i s l a t i o n .  For these  reasons it is  not  always possible  

by r e f e r r i n g  t o  t h e  language o f  a s t a t u t o r y  provis ion t o  

determine whether o r  n o t .  i t  c r e a t e s  an offence o f  s t r i c t . .  . . , 

l i a b i l i t y .  

drea t o  i:hich the  p r inc ip l e  of v i ca r ious  l i a b i l i t y  (Subject 

13) has  been appl ied  by the  cour t s .  

Since i t  i s  t o  be a s s w e d  t h a t  Parliament w i l l 9  i n  t h e  

A s i m i l a r  d i f f i c u l t y  a l s o  a f f e c t s  much of ' t h e  

(b) 
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f u t u r e  a s  i n  t h e  p a s t ,  enac t  a b s o l u t e  p r o h i b i t i o n s  

and provide f o r  v i c a r i o u s  r e s p o n s i b i l i t y  $ r i c c i ~ 1 w + .  

i n  c e r t a i n  a r e a s  o f  conduct,  t he  .:iorking P a r t y  i s  

concerned, i n  t h e s e  a r e a s ,  .a.iritli t h r e e  main problemsi 

These a r e ,  f i r s t ,  t h e  place o f  t h e s e  concepts  i n  t h e  

c r imina l  law; secondly,  t he  f o r n u l a t i o n  o f  t e s t s ,  which 

w i l l  show c l e a r l y  whether o r  n o t  a s t a t u t a r y  of rence  

i s  t r u l y  one o f  s t r i c t  o r  v i c a r i o u s  l i a b i l i t y ;  and 

t h i r d l y  t h e  formula t ion  o f  "defencesr t  which . i i i l l  

enable  some defendants  without  blame t o  escape conv ic t ion  

of  such an o f fence ,  u n l e s s  Par l iament  expres s ly  excludes 

this means o f  p o t e c t i o n .  

The ques t ions  a r i s i n g  under Subjec t  8 above assume 

Sla  me 1-do r t h i n e  s s a s the  ne i? t a 1 e l e  me i.1 t a t t r a c t i n g  c u l  pal, i 1 it 1.~ 

i n  rna-py types  o f  s t a t u t o r y  o f f ences .  There may he cases 

where s t a t u t o r y  c o n t r o l  i s  i e q u i r e d  notijiiths'canding 

t h e  absence o f  f a u l t ,  Should the re  be a place . i n  ,the 

crirl i inal  law f o r  such s t r i c t  l i a b i l i t y  of fences?  Could 

the  purposes f o r  wl,.ich such o f fences  c?re enacted be 

achieved by o t h e r  Tileans than through t h e  m c h i n e r y  o f  

t h e  criliiinal law? 

( c )  

( d )  If such o f fences  a r e  t o  remain iri-thin the  ambit o f  

t h e  cririzlnal law, s h o u l d  they 5e placed i n  a lower and 

l e s s  s e r i o u s  ca tegory  than "cr imest t?  ; '.21 ) o r  should 

-the p e n a l t i e s  J v a i l a b l e  in such cases a t o p  s h o r t  of 

. .; 

imprisonment? Should the c o u r t s  i n  any case be Liven 

a d d i t i o n a l  powers t o  d e a l  -+iith s t r i c t  l i a b i l i t y  o f f ences  

i n  new ways ma 1c i ag o r d e r s  p r o h i b i t i n g  f u t u r e  

conduct o f  s p e c i f i e d  lc inds(22)or  o r d e r s  o f  a d e c l a r a t o r y  

( 2 1  ) The m e r i c a n  Law I n s t i t u t e ' s  l!Iodel Penal  Code c l a s s i f i e s  s t r i c t  
l i a b i l i t y  o f f ences  a s  : ' v io l a t ions , '  

( 2 2 )  See, f o r  exanple ,  the  ,-!owers t o  p r o h i 5 i t  use o f  2remises & p  

under the F a c t o r i e s  Act 1961,  ss.54 and 55"  
_ I  I 
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n a t u r e  o r  r e q u i r i n g  payment t o  the S t a t e  o f  p r o f i t s  

made from a p r o h i b i t e d  t r ansack ion?  

Is it p o s s i b l e  t o  desigi? t e s t s  'CO be a p p l i e d  t o  e x i s t i n g  

s t a t u t o r y  o f f ences  t o  deter-xine whether o r  n o t  t hey  

i m p o r t  t r u e  s t r i c t  o r  v i c a r i o u s  l i a b i l i t y ?  

(e )  

(f) Should !'escape c lauses11  be a p p l i c a b l e  t o  a l l  o r  on ly  

t o  some, and i f  s o  t o  which, t y p e s  o f  s t r i - c t  l i a b i l i t y  

o f f ences?  The Sdorlring P a r t y  v ! i l l  cons ide r  t h e  

p r a c t i c a b i l i t y  of s t a n d a r d i s i n g  such c l a u s e s ,  e i t he r  

s e n e r a l l y  o r  f o r  groups o f  o f f ences .  

To t h e  e x t e n t  t h a t  "escape c l auses"  a r e  incorpora4ed 

i n t o  s t r i c t  l i a b i l i t y  o f f e n c e s ,  the  f u r t h e r  q u e s t i o n  

( 9 )  

a r i s e s  a s  t o  whether t h e  burden o f  p r o o f  i n  th i s  

r e s 2 e c t  should be iiiiposcd upon the defence,  e i t h e r  a s  a 

t, wenera1 r u l e  o r  a s  a r u l e  a p F l i c a 5 l e  t o  some,and i f  s o  

t o  what, t y p e s  o f  ca ses?  I 

I Sub jec t  1 2  -- C-o-injli-city -I i 

The changes a f f e c t e d  by t h e  Criminal  Law Act 1957 n e c e s s i t a t e  

a r e - a p p r a i s a l  of t h e  p r i n c i p l e s  governing cornplicity i n  o f f ences .  

This s u b j e c t  i s  l i d c e d  t i i th the l a t e r  t o p i c s  o f  r f Inc i tement i l  and 

tlConspiracyll and the -.!orking P d r t y  w i l l  t ake  t h i s  r e l a t i o n s h i p  

I 

I 

(23 )  and t h e  r eco rnenda t ions  o f  t h e  Criminal  Law Revis ion C o r n i t t e e  
i n t o  account  i n  fo rmula t ing  g e n e r J l  p r i n c i p l e s .  So f a r  a s  

l t compl ic i ty i l  i t s e l f  i s  concerned d e s p i t e  the un i fy ing  procedura l  

p rov i s ions  t o  bz f o u n d  i n  s.8 o f  tha Accessor ies  and Abe t to r s  Act 

f 

I 

1861, and s,35 o f  t h e  E.lagistrates '  Courts  l ic t  1952(re-enac t ing  s a 5  

o f  t h e  Sununary J u r i s d i c t i o n  Act 1648) and the g e n e r a l  " a s s imi l a t io i l i '  

e f f e c t e d  by s.1 o f  t h e  1957 ..ict, i t  : s i l l  be necessary  t o  fo rmula t s  

c l e a r  rules by reference t o  which t h e  cu - lpab i l i t y  o f  t h e  2 e r p e t r a t o r s  

of cr imes,  on the one hand, m d  of t hose  vho a s s i s t  them t o  

accomplish t h e i r  o f f m c e s ,  on t h e  other ,  m y  be d e t e r a i n e d .  i ' iith 

t h i s  o 5 j e c t  i n  mind, t he  .iorlring P a r t y  A l l  cons ide r  t h e  fo l lowing  

q u e s t i o n s ; -  

(23 )  Cur ren t ly  cons ide r ing  conspi racy  and common law misdemeanours. 

--+-- - .  - --A- *________) - 
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( a )  Vould it be appropriate t o  c l a s s i f y  persons 

involved i n  coinplicity i n  o f f ences  accord ing  t o  

whether they a r e  p e r p e t r a t o r s  o r  persons merely 

a s - i s t i n g ,  and upon what b a s i s  should such 

c l a s s i f i c a t i o n s  be founded? :-IOW f a r ,  i n  t h i s  

con-hext, i s  t ' comon  desi,-ntt a governing f a c t o r  ( 2 4 )  

and a t  what o o i n t  i n  rreldtion t o  t h c  r e l e v a n t  

conduct should t h c  line be d r a m  bc?tween t h c  two 
c l a  s de s? (25)  

( b )  Ui th  regard  t o  t he  c l a s s  o f  r t p c r s o n s  a s s i s t i n g " ,  

would it be nccessary i f  such c l d s s i f i c a t i o n  i s  

a p p r o p r i a t e ,  t o  d r a w  any ,  and i f  s o  what9 d i s t i n c t i o n s  

betxeen " a i d s r s  and a ' :e t tors i ' ,  on ths one hand, 

and those  whose r o l e  i s  l i n i t e d  t o  encoura;ement 

o r  procuiwient o f  o€fences9  on the  o t h e r ?  

( c )  I n  r e l a t i o n  t o  "encouragement" o f  p e r p e t r a t o r s ,  

( 2 6 )  

should any d i s t i n c t i o n  be drawn between those  who 

a c t i v e l y  Jssist i n  t h e  pre:2arations f o r  c r i i m ,  on  

t h e  one hand, 2nd those  who idcrely lend eilcourdgemcnt 

by t h e i r  p u s e n c e  a t  t h e  t ime vhen a crirae i s  

be in2  committed, on thz  o t h e r ?  

( d )  Yhat, i f  dny, s p e c i a l  p rovis ion  should be made 

for a mental elen;@at o f  cu . lpa '> i l i ty  i n  t he  case o€ 

:ersons a s s i s t i n g  the  ! ?c rpe t r a to r s  o f  crime? 

ahoyld !rnowled,e Sc an c s z z n t i a l  element i n  t h e i r  

l i a b i l i t y  (27)and ,  i f  s o ,  t o  iiliat f a c t o r s  s h o u l d  

Irnowlcdge be r e l a t z d ?  (22)  

(25 )  5ee --u4. Tambiah v. The Queen E19661 A.C. 37. 

( 2 6 )  The o l d  o f f ences  o f  accessory  a f t e r  t h e  f a c t  and mis:lrision of 
f e lony  have non been re;Jlaced by the  ne!$ o f f ences  c rea t ed  by 
ss.4 and 5 o f  tlic Criminal  Law -1ct 1957. 

(23)  See R. v. 3.,1llock[1955] 1 ,i .L.R. 1 :  R. v. Bcct l -es( l956)  CrimoL.Ro 
...A.. -I-- - -  . La -.a L* 

503 
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(e )  Xhat p r i n c i p l e s  should govern the c u l p a b i l i t y  o f  persons 

a s s i s t i n g  the  pe rpe t r a to r s  of crimes .;hen the  crime 

a c t u a l l y  committed i s  o the r  than t h a t  which xas 

contemplated by the  a s s i s t e r ?  

the concerted ( o r  a s s i s t e d )  a c t i v i t y r 1 ,  s a t i s f a c t o r y  f o r  I 

Is the t e s t  o f  the "scope o f  

t h i s  purpose? (29) 

( f )  Is t h e  concept o f  a b e t t i n g  appl ied t o o  n idc ly  i n  

circumstances where the  offence r e l a t e s  t o  one s i d e  o f  a 

b i l a t e r a l  t r a n s a c t i o n  and the  a b e t t o r  provides the  o the r  

s ide - a s  i n  some offences o f  l l s e l l i nZ"?  ' ( 3 0 )  How should 

' such cases  be t r e a t e d ?  Should ' the l i a b i l i t y  o f  such an  

a b e t t o r  be dependent upon the  presence o f  a mental element 

on h i s  p a r t  o r  should he be permitted t o  s e t  'J-P a defence 

o f  l ack .  o f  knowledge? 

( g )  Yhat r u l e  should govern the  r e s p o n s i b i l i t y  o f  vict ims o f  

crimes 'GO viihich t h y  a r e  t echn ica l ly  accomplices? Are 

t h e r e  s p e c i a l  f d c t o r s  t o  be taken i n t o  account i n  sexual 

offences? 

(h)  That provis ions s h o u l d  be made t o  d e a l  with the  withdrawal 

f r o m  complicity of a person a s s i s t i n g  3 perpe t r a to r  before  

h i s  offence i s  completed? How 3holild;tHcL effecjxbzerkaa 

o f '  auEh-~i tMirx31 -he Pcbted? *Should t h i s  ' 'depcnd'.uDan 

the  a c t u a l  communication o f  the  tvithdravial t o  t h e  

pe rpe t r a to r  o r  upon some, and i f  s o ,  what o t h e r  ac t ion?  
0 

- S u u c t  13 -yu-w - Vicarious w w -  Ligeili- tg 

( a )  I n  what circumstances i s  it j u s t i f i a 5 l c  t o  a2p ly  t h e  

p r i n c i p l e s  o f  an employer9 s v ica r ious  l i a b i l i t y  f o r  t h e  

. o f f ences  o f  s e rvan t s  o r  agents?  



( b )  Should t h e  p r i n c i p l e s  be app l i ed  t o  any a n d , i f  s o ,  

t o  which "common law of fences"  ; (3' 'should they be ' 

app l i ed  t o  attzmptsr o r  o t h e r  inchoate  crimes o r  t o  

' ' a iding and a b e t t i n g " ?  

1 

( c )  I n  t h e  a p p l i c a t i o n  o f  t h e  v i c a r i o u s  l i a b i l i t y  

p r i n c i p l e s  t o  s t z t u t o r y  o f f z n m s ,  should any, and 

i f  s o ,  what d i s t i n c t i o n  be drawn between d i f f e r e n t  

t ypes  o f  offeiicc?s,, such a s : -  

( i) of fences  o f  s t r i c t  l i a b i l i t y  g e n e r a l l y  (sue Subjec t  

11) ;  

(ii) of fences  a g a i n s t  t h e  l a i r s  g;sn?ral ly  r e g u l s t i n g  

t r a d i n g  where t h e  s e r v a l i t ' s  a c t  accord ing  t o  t h e  

p r i n c i p l e s  o f  civil -law i s  t h a t  o f  t h e  employer 

(e .g .  Merchdndisc Marks Act 1837, a s  amended; . Food 

and D r u g s  -Act 1955; 2 'eights and E'easures Act 1963);  

( i i i )  o f f ences  a g i i i i s t  t h e  l a w  resu. la t ing t h e  conduct 

of l i c a n s e d  a c . t i v i t i c s  o f  s p e c i a l i s e d  k inds  ( e . g .  

rharlmcy and Poisons Act 1933, Xoad TrLjffic Act 

1960-67 1 Licensing i c t  1954 Bet t ing ,  Gaming9 and 

L o t t e r i e s  i ic t  I % 3 ) ?  

( d )  I n  t h e  case o f  o f f ences  f a l l i n g  d t h i n  (ii) and (iii) 

above, does  a t e s t  o f  "de lega t ion"  serve a useful purpose? 

If s o 9  i n  v i m  o f  t h e  c u r r e n t  u n c e r t a i n t y ,  (3*)hotir and 

wi th  r e g a r d  t o  xha t  f a c t o r s  should such a t e s k  be 

f o r n u l a t e d ?  Should the  t e s t  be t h e  same d l e re  a 

s t a t u t e  o r  o t h e r  r u l e  o f  law expressly r e q u i r e s  knowled 

on the p a r t  o f  t h e  einploycr? (33) 

- 
a - - - - - -  --- *- ..- ---- . -  --  

i . e .  offeiices o t h e r  t h m  those a r i e i n g  u n d e r  " r egu la t ing"  
l e g i s l a f i o n ;  t hey  a r e  a t  p re sen t  s a i d  ( f o r  d i f f e r e n t  r casons )  
t o  apply t o  c r imina l  l i b e l ,  pub l i c  nuisance and contempt o f  c o u r t .  

i . e ,  the d o u b t s  c r c a t e d ,  i n t c r  a l i a ,  by the  d i f f e r e n t  o p i n i o n s  
ex2ressed i n  Vanc v ,  Y i n n n ~ l l o s ~ l g 6 5 ]  B.C.426 and see  Ross 
v ,  -- iiioss 1 3 6 5 n - Q .  D o T 6 *  -L-w-- -.. 

See L o h n - m a l l  ( Q u a r r i e s )  L t d ,  v. Harve [I9651 2 Q.B.233 
and cases  c i t e d  t h e r e i n :  - , 7 h n s o n T 1 9  =- 3 )  2 :i.L.X. 113*  -#- -- = - 

UI 
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( e )  Should t h e  b e n e f i t  o f  f 'escape c l a u s z s T ' ,  and  of 

what k ind  o r  k i n d s ,  be made a v a i l a b l e  t o  employers 

prima f a c i e  open t o  3 e  sub jec t ed  t o  v i c a r i o u s  

li d J i l i t y ?  Should silch c l auses  bc s tdnda rd i sed  

and rnadc of gene ra l  a I Jp l i ca t ion?  Are t h e r e  any 

and,  if so:,  what o f f ences  i n  r e s p e c t  o f  which t h e  

p rov i s ion  of "escape  clauses." o f  any kind i s  

i n a  ppro  pricl  t e? 

( f )  I n  r e l a t i o n  t o  such "escape c l auscs i s  a s  m y  be 

provided i n  cases  o f  v i c a r i o u s  l i a b i l i t y ,  how should 

the burden o f  p r o o f  h e  d e a l t  with? 

[NOTE; - It is  considered t h a t  the  l i a b i l i t y  imposed by s.55 o f  the 

Chi ldren  and Yomg 2e r sons  ~ C ' G  1933 (as  now extended)  upon 

p a r e n t s  i n  c e r t a i n  circwlistances t o  .'ay f i n e s  o r  

conpensat ion monies p r i n a r i l y  ordered a g a i n s t  j u v e n i l e  

o f l e n d e r s  i s  no t  a p p r o p r i a t e  f o r  t r s a t m n t  a s  an  i n s t a n c e  

of v i c a r i o u s  l i a b i l i t y ,  3 

- U 

SubjGct 14 - L i a b i l i t y  -of I LA-- C o r E . : t i o n s  - I...&_ 
- 

( a )  Shov,ld co rpora t ions  i n  any ,  and i f  s o :  i n  what,  

c i rcumstdnccs be he ld  c r i m i n a l l y  l i a b l c  f o r  the  conduct 

o f  t h e i r  officers, s e r v a n t s ,  a g e n t s  o r  o t h e r s  i n  n s p e c t  

o f  o f f ences?  Should t h e r e  be any d i s t i n c t i o n  i n  

such cases  between s t r i c t  l i a b i l i t y  and o t h e r  

o f  fences? 

Should t h c r e  52 any d i s i i n c t i o n  i n  th i s  con tex t  

between, s a y ,  'lone-man" o r  family com-ianies and 

o t h e r  k inds  o f  companyg o r  5ctvrccn s t s t u t o r y  

c o r p o r a t i o n s  o r  gu51ic u t i l i t y  unde r t ake r s  and 

(b) 

p r  i v a  t e concerns c 11 

( c )  If c o r p o r a t i o n s  sh.ould be uader such l i a b i l i t y ,  s h o u l d  

t h i s  depend upon t h e  presence o f  the fo l lowing  two 

f a c t o r s : -  -.  

4 
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( i )  the rc1ev.ii-t conduct of the o f f i c e r  Scc, having 

occurred i n  t h c  course o f  h i s  undcrtdking the 

c o r p o r i t i o n ’ s  busincso and 

( i i )  h i s  being a person concerned i n  -thc c o n t r o l  and 
d i r e c t i o n  o f  the co rpora t ions  a c t i v i t i e s ?  (34) . 

-it wh;t l e v e l  o f  responsibility for a c t i v i t y  shoufci the 

l i n e  be drawn f o r  t h e  p u r p o s e s  o f  f a c t o r ( i i )  of 

paragraph ( c )  above? (35) 

Should the d o c t r i n e  o f  u l t r a  v i r c s  have any p lace  i n  

determining the  c r i m i n a l  l i a b i l i t y  of co rpora t ions?  

Should t h i s  criijiirial 1 i a ; J i l i t y  be incu r red  when t h e  

r e l e v d n t  conduct o f  the o f f i a c r  & c .  i s  i n  f r aud  o f  the 

co rpora t ion  o r  otherrlrisc d i r e c t e d  a2jains-t; i t s  i n t e r e s t s ?  

-.-u-uI 

( 3 6 )  

Should t h e r e  be any and i f  s o  what kind o f  f lescape 

c l auses f1  t o  p r o t e c t  a g a i n s t  corpora te  c r imina l  l i a b i l i t y  

( e , g ,  where those  d i o  c o n t r o l  o r  d i r e c t  i t s  a f f J i r a  ham 

used due d i l i g e n c e  t o  prevent t h e  r e l e v m t  o f f e n c e ) ?  

Should 9 rov i s ion  5e made t o  ensure t h t  the o f f i c e r  

&c. whose conduct c o n s t i t u t e d  tlic of fence  cdn be d e a l t  

with d s  tlic p r i n c i p a l  of fender?  If s o ,  Ghould tl;c 

co r2ora t ion  i n  t h a t  cJse  be iiniituie from c r imina l  l i a b i l i t y ?  

Should t h e r e  be s tandard  13rovisions designed t o  impose 

c r i m i n a l  l i a b i l i t y  on those o f f i c e r s  &ce  of  ;1 

corpora t ion  who cause,  connive a t  o r  ai3prove o f  o r 9  by 

failure in d i l i g e n c e ,  permit the commission of o f f e n c e s  

by other  o f f i c e r s  &c.? 
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( j >  I n  the  case of  such s tandard  p r o v i s i o n s ,  where 

should t h c  onus o f  proof l i e ?  
-.. 

L ..- -A- 
- ,  - -  

I U . . *  L -  

D. JUi iTIFICBTION AITD EXCUSE 
L I  U-- -I- . --- -__Yc---* . --. 4 Y 

( a )  This d i v i s i o n  of P a r t  I is designed t o  covc-r such 

I1de€encestf t o  charges  o f  crime a s  m y  be found t o  

be g e n e r a l l y  a v d i l a b l d  when thc cond i t ions  o f  c r i ia ina l  

l i a b i l i t y  a p p e a r  t o  have been s a t i s f i e d .  Sometimes 

defences  o f  t h i s  c h a r a c t e r  have t h e  e f f e c t  of n e g a t i v i n g  

the c r i m i n a l  c h a r a c t e r  o f  the a c t  ( a s  iwith l lconsentf l  

i n  t h e  ease of .some a s s a u l t s  and rd2s o r  i n  some cases  

o f  o f f e n c e s  a6ains-t p rope r ty ) .  Zut o t h e r  such defences  

3re more concerned with d e f i n i n g  s i t u a t i o n s  i n  which 

a n  accused ' s  conduct should be excused from punishment 

(as  with a c t s  done  i n  defence o f  persons o r  p r o p r t y  o r  

t pursuant  t o  hones t  c la ims o f  r i g h t ) .  The s e l e c t i o n  of  

s u b j e c t s  f o r  i n c l u s i o d  i n  t h i s  d i v i s i o n  i s  no t  f r e e  

f r o m  d i f f i c u l t y ,  If one cxcludos the 2 roposed  Subjects 

21 ,  2 2 ,  and 23 (Duress and Coercion, Necess i ty  and 

Entrapment) t h e  o t h e r  ma t t e r s  p o v i s i o n a l l y  l i s t e d  

appear  t o  r e l s t e  only t o  o f f ences  a < > a i n s t  t h e  person 

and a L a i n s t  p roper ty .  If, t h e r e f o r e ,  t h e  q u a l i f i c a t i a n  

f o r  t h e  i n c l u s i o n  o f  a s u b j e c t  heading i n  t h i s  d i v i s i o n  

o f  P a r t  1 i s  t h a t  it should be LI "gene ra l ly  a v a i l a b l e  

defencet1,  s u b j e c t  heads 15 t o  20 would a p p e a r  t o  be 

excludable .  On the o the r  hand, many o f  t h e  f J c t o r s  

r e q u i r i n g  t o  be taken i n t o  cons ide ra t ion  i n  any d e t a i l e d  

a n a l y s i s  o f  t h e s e  p a r t i c u l a r  s u b j e c t s  .3re common, 

iwbether t he  r e l e v a n t  ma t t e r  o f  defence r e l z t e s  t o  

o f f ences  a g a i n s t  t he  p z r s o n  o r  aga'inst p r o p e r t y ,  To 

t h a t  e x t e n t  i t  m:iy seem t h a t  these  s u b j e c t s  can 

np?ropri-+itely be ' t r e a t e d  witi2in the frimework o f  P a r t  1 
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o f  t h e  Cod i f i ca t ion  r a t h e r  than d e a l t  with as 

exculps tory  m a t t e r s  i n  t h e  law r e l a t i n g  t o  s p e c i f i c  

o f f ences .  It i s  a l s o  t o  be r e c a l l e d  t h z t  t h e  s u b j e c t  

o f  ignorance and mistske i s  f r e q u e n t l y  i n t e r l i n k e d  

with many o f  the  s u b j e c t s  p o v i s i o n a l l y  l i s t e d  i n  t h i s  

d i v i s i o n .  

Yithout  prejudging t h e  ques t ion  o f  nliether a s ta tement  o f  

the  p r i n c i p l e s  governing each o f  t h e s e  heads o f  

" j u s t i f i c a t i o n  2nd excuse" s h o d d  be included i n  P a r t  1 

o f  the C o d i f i c a t i o n ,  the  

t h a t  t hey  can 132 u s e f u l l y  considered i n  the  contex t  o f  

Qcncrctl P r inc ip l e s" .  Thc fo l lowing  n a t t e r  i s  t h e r e f o r e  

designed t o  i n d i c a t e  the  main ques t ions  which seem t o  

euerge from a cons idc ra t ion  o f  each l i s t a d  s u S j e c t  i n  

t h e  b e l i e f  t h a t  t h i s  4mmtmm-t w i l l  a s s i s t  i n  determining 

the a p t n c s s  o f  i n c l u d i n z  the  idiolc3 o r  any p a r t  o f  Gach 

such s u b j z c t  i n  t h i s  d i v i s i o n  o f  P a r t  I o f  t h e  Code 

and t h e  c x t c n t  t o  A i c h  sLibjccts a t  p resent  l i s t e d  

( b )  

Pa r ty  t d c e s  t h e  view 

s e p a r a t e l y  can i n  t h c  end bo t r e a t c d  t o g c t h c r .  

Subjec t  15 --- Cons& 

( a )  I n  r e l a t i o n  t o  t h i s  "defencct t9  of fences  can bc c l a s s i f i e d  

i n  two groups: ( a )  cases  -,diere the  e x i s t e n c e  of consent 

nega t ives  t h e  c s s e n t i a l  elernent o f  the crime( c , g v  r a p e  

common and indecent  a s s a u l t ,  t h e f t ) ,  and (b) cascs  

where i t s  exis te l ico d o e s  n o t  p rec lude  the e v i l  o r  harm 

which the  law e s t a b l i s h i n g  the  s p e c i f i c  of.5ence i s  dcsigilcd 

t o  prevent  o r  punish(c.g;. s c r ious  of fences  a g a i n s t  t he  

person o r  bigamy). .'!)iould i t  be p r a c t i c a b l e  t o  f o r m u l o t c  

a t e s t  governing the  v i t i a t i o n  o f  consent  on thc grounds 

o f  p u b l i c  po l icy?  

I n  those  cascs  where consent  involves  j u s t i f i c a t i o n  

o r  excuse9 q u e s t i o n s  a r i se  a s  t o  t he  e f f e c t  o f  the 

(b) 
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consensual a c t s  r e l i e d  on. Sometimes, a s  i n  the  

case cf s c r i o u s  i n j u r y  suffered i n  tha course o f  

l awfu l  s p o r t s  o r  under rncdical t reatment ,  thcse 

ques t ions  a r e  n o t  d i f f i c u l t  t o  ansner, (37) s ince  

rccourse may be had t o  thc  clement o f  cri ininal i n t e n t .  

3u t  i n  o the r  cases  ( e , g .  t h c  r o l e  o f  consent i n  crimes 

o f  dishonesty,  (38)0r trherc the  v ic t im o f  h u r t  h a s  taken 

pa r t  i n  a dangerous a c t i v i t y  o r  perforrnancc) t h e i r  

s o l u t i o n  i s  more d i 5 f i c u l t .  

( c )  Even where its exis tence  negat ives  g u i l t ,  consent must be 

r e a l ,  co-extensive with the  conduct concernedo and 

diven by a person o f  s u f f i c i e n t  competence 

capaci ty  with kiionledgc o f  the r e l evan t  surrounding 

circumstances clnd n o t  induced by d u r e s s  o r  deception, 

The formulat ion o f  p r o p o s i t i o n s  d i r cc t cd  t o  these  

' ( 3 9 )  and 

mat te rs  \ - A l l  probably present  d r a f t i n g  r a t h e r  than pol icy 

problems. 

( a )  There a number o f  persons a r c  involvcd i n  an offencc,  

t h c  c f f c c t i v e n e s s  o f  conscnt my involve cons idera t ion  

o f  the r c l a t i o n s h i p  betvccn cach o f  'chose pcrsone. and 

the  consenting par ty  and th2 func t ion  o f  each o f  those 

.persons i n  r e l a t i o n  t o  t he  offcncc.  

Subje_ct 16 - Execution d -__I-. o f  Pu5 l i s  __)_A D u 3 :  ----A. Force . . ~ i n  . m Crime -- * * . Prcvgn&iS -- 
and Law Enforcement 
--I__-_ 

There a r c  a number o f  i d e n t i f i a b l e  cases  where conduct 

which vould otherwise a t t r a c t  cr iminal  l i a b i l i t y  occurs  

i n  the  execut ion o f  publ ic  duty and thus  may bu j u s t i f i a b l e ,  

(37) Sub j e c t  t o  Lord  Dcnning 's(dissont ing)  views e x p e s s e d  o b i t e r  
i n  -ry, v. a r v [ 1 9 5 4 ]  3 All E.R. 59 a t  pp. 67 and 68 

(38) Seo E.. v,  Henslcr( l870)  11 Cox C . C .  570; and more r e c e n t l y  -yY_ Mart in  

(39) For  t h i s  purposellprotected c l a s scs t l  o f  v ic t ims ,  p a r t i c u l a r l y  g i r l s  

v.  U1 P u t t i c l < r l i T - 2  --U 'J.L.R. 11 31 on dishonesty offences.  

undcr age7 a r c  regarded a s  inconpctcnt t o  conscnt,  See a l s o ,  a s  t o  
cJgac i ty  t o  conscnt, RA v. @Er> [I9661 1 W.L.R. 13. 
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These cases  are:  f i r s t ,  lrheii such conduct i s  requirdci 

o r  au tho r i sed  by L~irs ddfini i ig  t h c  d x t i c s  o r  f u n c t i o n s  

of pub l i c  o € f i c e r s  or thosc xho a r c  c i i t i t l c d  o r  o'bligkd 

t o  a s s i s t  thcrn i n  t k o  pdrformaiicc o f  t h c i r  d u t i e s ;  

sLcondly, h c r z  Co-iZdixct OCCUL'S  uiid2r covcr o f  chc l a b  

,ovcr.iin; th6  dxecdJ-tion o f  1 z ; ~ l  p o c d s s ,  2nd t h i r d l y  

xhdre thc. l a w  r c l n t i n g  t o  t h c  armed f o r c c s  or t h c  

lsi.!ful conduct o f  XIT i s  involved, althoudli  t h e  

' ioundaries i n  t h i s  czitcgory a r c  somciiliat uncdr ta in .  

(b) -uouI Force i n  &A C r i r n q  . -Ereveation .U U - 9  * and L a j E n . ; i c n t  

a i rn i l a r ly  t i icre arc' J. number o f  i d c n t i f  i a b l e  

s i t u a t i o n s  i n  -,Ihich t h e  USI: o f  f o r c c  ag;i?inst tlic p e r s o n  

o r  proporty o f  o t h c r s  tctlres place i n  th2 proccsscs  

o f  c r i n c  prevent ion or l a s  cnforccment aild i s  t h u s  

j u a t i f i a S l e .  I l l u s t r a t i o n g  o f  t h c s c  s i t u a t i o n s  G r c  Sic 

use o f  fo rcc  t o  e f f e c t  dn -?rres-b, t o  pi-evznt a n  

cscapc f rom custody and t o  y e v e n t  crimc, These 

cases a r c  c l o s e l y  r d l a t c d  t o  t h o s e ,  o f  3 z i o m  , = G n c r ; l l  

chc?rActei ' ,  ilizntioncd i n  ( a )  abovu. Thcy iisjr, noricvcr, 

a-t t he  moment bc a p p r o p r i a t e  f o r  s ~ l p l : r ~ t c  t r e , t m e n t ,  

f irst  s i n c c  they \ i r G  covercd by th ,  gLAGrz1 2rov i s ions  

o f  8 . 3  o f  t h e  Criminal Lcli,~ ~ c t  1957 and, secondly,  

because t h e  ~xsc o f  j u s t i f i a b l e  fo rcc  i n  those cLiscs 

is  e s s e n t i a l l y  dependent upon t h e  coatci1t o f  t h e  ex is t iLi ;  

o r  f u t u r e  la i r  zovcriiing t h c  l a d f u l  use o f  f o r c e  i n  

t h e  p a r t i c u l a r  contex t  o f  c r i i ,xs  contcn9latcd o r  colwiii t tod a 

Genera l  i3r-ob-lerns -ew a-- u n d d r a  Y - ---- 'ind ( b )  Gb-o-ve- 

do th  t h e  above subd iv i s ions  o f  t h i s  subjcct involve  

t h e  use o f  f o r c e  aza i i i s t  t h e  persons or p r o p r t y  of' 

othcrs and both  o f  them seem t o  r a i s e  t h c  f o l l o i r i n s  

qucst ioi is :  - 

(c) 

(i)  Is it  ncccssary  o r  dcsirahlc!  t o  s 2 c c i f y  t h c  

s i t u a t i o n s  i i i  iihich f o r c c  nay 32 uscd aiid thz 
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(ii) 
-e *r 

( i i i )  

s u b j e c t s  t o  i;hich i t  I X I ~  be ;.;?plied? 

Should p r i o r  : ,mr?lin& bz r s q c i s i t c  -to the usc o f  

forcc i n  any 

. . , ; i th in  t h i s  s u b j e c t  hendiilg? 

Is i t  nccessary t o  d i s t i n g u i s h  i n  any 

i n  x h a t  

p u 5 l i c  o f f i c e r s  and  by o t h c r a  arid 3 s  t o  t h c  

13t-Lcr betxcci? t h o s e  c a l l e d  uyon t o  a s ; ; i s t  p u b l i c  

o f i i c e r s  and t h o s e  \Jho a c t  oil t h c i r  o r r i  i n i t i : J t i v e ?  

Is i t  d e s i r n b l c  to a t te ropt  t o  dcf int i  t h c  

c h z r a c t e r  or c x t z n t .  o f  ;3;rnik,siSlc f o r c z  by 

rc fc re i l cc  t o  s p c c i f i c d  s i tLLat ions,  o r  t o  i t s  

usc by d i f f e r c i l t  c a t e g o r i e s  o f  ; ~ c r s o n s  o r  t o  

p e r n i s s i b l c  iiictliods or i n  any o t l i c r   ay? 

a n d , i f  s o ,  i n  t;rhat cctscs f a l l i n g  

dild, i f  sq 

rcs ; iec t s  bctirccn t h c  use of f o r c e  by 

( v )  Sliould t l ic p c r a i s s i : J i l i t y  o f  f o r c e  be r2 l J tL .d  

t o  iiliat i 3  rZasoi1351y nacdssa ry  t o  z t - t a i n  tht. 

1:iiful 05 j e c t  o f  i t s  ;Irilployl,lent o r  be restricted 

t o  : I h n t  i s  rc;asonable  i i l  the! c i r c m x t n t 1 c c s ?  

( v i )  I n  what ,  i f  a n y r  s i t u a t i o n s  s l i o d d  t h c  us(: o f  

l c t h a l  f o r c c  5c pcrriiitted! 

( v i i )  It :nay n o t  i n f r c q u e n t l y  occur  i n  t h e s e  cases  t h a t  

the person  u s i n g  or a s s i s t i n g  i n  t h e  use o f  

f o r c c  m i s t a k e n l y  b c l i c v c s  t l i d t  thc  s i t u a t i o n  is 

onc i n  -,-il?ich h i s  conduct .,%fould bc p r o t c c t c d  ; j g I ! i n s t  

criminal l i a 3 i l i t y  012 ths grounds o f  j u s t i f i c z t i o n  

and t h i s  i l i is takcn 3 3 l i z f '  may 01 i x ~ y  n o t  be b a . ~ ? d  

upon r z a s o n a h l c  grounds 

a r e  the  pr i ' i lc iple 's-  o f  j ' u s t i f i c a t i o n  znd cxcus(: t o  

bc a p p l i c d  t o  13ublic o f f i c e r s  ,Jild t o  o t h c r  

p c r s o n s ;  o r  t o  o t h c r  p e r s o n s  accord i l lg  t o  t l w  

c a p a c i t y  i n  i,l"ilich t h z y  have a c t e d ?  

H o ~ T ,  i n  these s i t u a t i o n s  .I 
. .. 



Thzrc a r e  a nLu,:hi-r o f  s i t u - a t i o n s  i l l  r ihich t l i? USC o f  f o r c c  i s  acccpt i id  

3s j u s t i f i a b l e  undcr  this headiLiz0 Tliesc s i t u L i t i o n s  p r z s d n t  c e r t a i n  

comr~ioi? f e a t u r e s ;  f i r s t ,  t h a t  the  u s c r  o f  f o r c e  iilust Sc i n  a p o s i t i o n  

o f  a u t h o r i t y  over t h e  v i c t i m ,  altho1j.g-h the  s o u r c c  o f  this a u t h o r i t y  

may . i i d e l y  v a r y ( c , g .  3 p a r c n t ,  :uardi.=n, t G s c h z r ,  p o l i c e  o r  prison 

o f f i c c r  (40) o r  carrier o f  ;>c.rsons Isy k i n d ,  sbd o r  d i r ;  (41) s e c o n d l y ,  

t h a t  t h e  f o r c e  used must be i n t c n d c d  t o  f u r t h c r  a b?nc€ ic i< : l  o ' J j c c z ,  

the  m t u r c  o f  i i h i ch ,  hoi,rcver, v n r i c s  z c c o r d i n g  t o  t h c  r d b t i o n s h i ?  

between the usc r  2nd t h c  v i c t i ; i ( c f .  tc;;clicr and p u p i l  i i t h  m a s t e r  o r  

p i l o t  and pasdcngcr ) ;  t h i r d l y ,  i r 3  n o s t  of t h d s e  mses l inits  .:rc s c t  

t o  t h d  dcgrcd  o f  f o r c e  p e r d s d i b l c  a n d ,  d ~ z r e  s u c h  l i m i t a t i o n s  zi2gly, 

j u r i s d i c t i o n r '  o f  ii1agis'Gr:ates i n  c;;scs o f  c l a i m s  o f  t i t 1 2  t o  

r e a l  p r o p e r t y .  

( b )  The c a s e s  i n  T:Jhich this s u b j e c t  i s  iliclzvant mr:y be g r o u p e d  

uidcr two hclads;  Yirst, !;her2 ths A c t o r  Ins :: l ez s l  r i . - -h t  

t o  i n t e r f e r i .  h t h  t h c  p r o p e r t y  o f  o t h c r s , e . z .  i n  thi. sclf- 
. . .  a . .  

help r c n e d i e s  o f  d i s t r e s s ,  n:ii~-teixent o f  n u i s a n c e  2nd 

r z c a p t i o n  o f  s o o d s ;  (42 )  s e c o n d l y  :,here i n t z r f c r z n c c  i J i t h  

( 4 0 )  e.2.  f o r c i b l e  f e e d i n g  o f  p r i s o n c r s ( k i & _ v . L  .-A- Glad'stone' (1909)  
26 T . L , K .  139). 
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proper ty  . . .  . of  .o t ,hers  t a k c s  p h c e  uilder ail holiest c la im o f  

r igh t  t o  p o s i c s s i o n  o r  d e s t r u c t i o n .  

f irst  g roup  can bc d c a l t  with i n  p a r t  by r e f e r e n c e  t o  t h o  

defcn,ces avz i l a?J l e  i n  c i v i l  proceedings,. Those i n  t h e  s ~ c o n d  

The s i t u a t i o n s  i n  the 

. :goup c o u l d  i n  mos t  casts be 2 c a l t  with approprizi ta ly  u n d c r  

t h e  heading o f  s p c c i f i c  o f f ences  ( c f ,  Clauses 2 ( 1 ) j 1 0 ( 3 ) 7  

11(6) and 20 of tlie Theft  Bill), 

p r o v i s i o n s  a s  t o  c h i m s  of r igh t  s h o c l d ,  ho-..;evcr, b~ includzd 

It m y  3e -t!xit- gc?ilernl 

i n  t h c  General - P z r t .  ( 4 3 )  

( c )  2he first subsidi,:ry c * w s t i o n  \ /h ich  a r i s c s  on this s u 3 j u c t  

i s  how f a r  lioncst dSta!i2 s h o u l d  affcc-L -the cti i i i inal  

l i a b i l i t y  o f  3 c t o r s  i n  s i t u a t i o n s  c o v n o d  i n  thcsl: t.,do groups 

of cascs, dtilst it a p p e a r s  i n  some cases  t o  be acczptcd  

t h a t  thc a c t o r  h a s  s u f f i c i e n t  j u s t i f i c a t i o n  f o r  his coilduct 

i f  he hones t ly  bclicved i n  h is  c h i n  and the rcasonL:l)leness 

of liis b e l i e f  is  iL.rclcvant, ( U )  i n  t h e  a r e a ,  e.g; . ,of 

m l i c i o u s  daiuge t o  proper ty  thcre  i s  some confusion on this 
po i n  t, (45  1 

(d )  The second s u b s i d i a r y  q u s s t i o n  concerns  t h c  manner a n d  

z x t c n t  o f  t he  r c l c v a n t  i n t z r f i ? r cnce  It is dovb-tful whcthcr 

t o  these  cases.  Cvcn th ren ts  of forcC,fDr example, do  no t  

i n v a l i d d t e  a n  hOil23t  clciln o f  r i g h t ( 3 c c  K, A.. I-. >=i>i&o-n 

[I9671 2 Tsi.L,R. 5 6 5 ) .  

(43)  Claims o f  ri*t may bc involved i n  offences agzins'c, thc pcrson,  
e.g.  i-Jheil f o r c e  i s  used i n  p u r p o r t e d  r ecap t ion .  



-1 wL?Et-l&9-z2LL m l f  r. De€ence I ...*-- & + A A  - Pcrsori - and - Pro3er t j .  - - 
( a )  From t h e  vicl; irnls v i z u > o i n t  t h i s  rrdefciiccll opora t c s  i n  

t;fo a r c a s  o f  of€cnces,  mainly those  agJ i i i s t  t h c  p e r s o n  

but  occas iona l ly  those  a ,a ins t  propGrty. In t h c  f o r n e r  

zrc,: i t s  c h a r a c t e r i s t i c  f c a t m z  i s  ’clic: s c l f - J r o t d c t i o n  

of  t h e  a c t o r ( h i s  p e r s o n  o r  p ropc r ty )  a g a i n s t  t h e  J c t m l  

o r  i n d n c i i t  use o f  ml,:7,iful f o r c c  kv t h e  v i c t i m .  (46 1 

I n  t h e  l a t t e r  r;rm i t s  c h a r a c t z r i s t i c  fcctture a;3pcC:rs t o  

be s c l f - p r o t e c t i o n  o f  t he  a c t o r (  person o r  p roper ty)  

L : s ~ i n s t  d c t w l  o r  i rminent  dJngFr aTisin; froiii the s t n t e  

o r  s i t u a t i o n  sf t h e  v i c t i n t s  proper ty  on  th;? r z l m z n t  
occas ion(c .g ,  h i s  ’buri1i11g house o r  h i s  s-trL;yin,: dog) ,  (47)  

a n d  there i s  no quos t ion  o f  unlawful f o r c e  on tlic p a r t  

o f  thc  v ic t im,  Cascs i n  b o t h  t h c s e  a r e a s  t h u s  ,)resent 

s i n i l a r  f z i t u r c s  t o  those  cacountered i i i  thz  s(i’j jcct  o f  

“necesa i ty’ l (  s ee  Su5 j c c t  22 bzlow) Prom thc  a c t o r ’ s  

vicw2oint t h e  a v a i l a b i l i t y  o f  t h c  i tdefcncet t  ; \ p , Jmrs  t o  

desend i n  a l l  c z scs  upon t h e  proselice 02 imiinence o f  

a p e r i l  t o  h i m  and a l s o ,  irhere t h c  dzfeiic? i s  s e t  LIP 

2gains-t; a c h a r p  invo lv ing  personal  i n j m y  t o  t l i2  

v i c t i m ,  t h e  use o r  ’chrcat o f  f o r c e  unauthoriscd 5y h - . i  ’iy 

t he  v ic t im.  If t h i s  a n a l y s i s  132 c o r r c c t  i t  i s  considcrcd 

unnecessary t o  ei;i?xrk upon 3 d e t a i l d d  s J e c i f i c  . t i o n  o f  

t hc  s i t u a t i o n s  i n  which tliu “dcfcnceft  iiEy b s  ~ v ~ i l ~ t ’ b l ? u  

It m y  a l s o  be thought unnecessary t o  apec i ry  i n  any 

d e t a i l  thd na t t e r s  upon which r e l i a n c e  may be placed i n  

s u p p o r t  o f  se l f -dcfcnce ,  Do t p e  f a c t o r s  o f  a c t u a l  o r  

-*-_c- - - w_v. - a-- ----I-.-- U - . . - - I -1u-- u_-uu_- .- 
,* * ‘: ., . 
(46) i1Unlc7irful fo rce f1  i~iciy depend ~13011 t h e  mental cond i t ion  o f  him who 

employs f o r c c  a s  i n  the CLZSC I;P a person -of unsauiid ~ n i n d  o r  one . . 
whose conduct i s  a f f c c t c d  by mistake.  

(47 )  As t o  s t r a y i n g  d o g s ,  see y_- Crcsswell _w v. L_l_rz[1943] 1 L ~ B .  241. 
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i m i n e n t  p e r i l  2nd milnwful f o r c o  used o r  t h l cz t cnod  by 

t h c  v i c t i m  z g a i n s t  th? :?ctor p o v i d e  a s a t i s f a c t o r y  b z s i s  

for t h e  o p e r a t i o n  o f  t h e  p r i n c i ? l c ?  

Should a common s t anda rd  of  permiss ib le  fo rce  be a p p l i c d  

t o  ~ 1 1  cases  where i t s  v.se i s  t h e  s u b j e c t  o f  j u s t i f i c 2 t i o n  

o r  cxcusc 011 t h c  g rou ids  o f  cxecutioi? of a u t h o r i t y ,  l a n  

enforcement and p r o t e c t i o n  o f  persons o r  property? 

The e f f e c t s  o f  mistake and hones t  b e l i e f  on thc  p a r t  o f  

t he  a c t o r  3s t o  a l l  o r  some of -the rcli lvant i n g r c d i c n t s  of  

the s i t u a t i o n  have t o  be considerzd.  If .._A--- Go-tt V. ! !gaas~r2 

[194S] I E ,B.  234 i s  c o r r c c t l y  decided,  t he  e x i s t z n c e  o f  

t h e s e  s t a t e s  of  mind does not  cila'ble se l f -defence  t o  1 s ~  

invoked un l2ss  t l iay a r c  reasonably founded ,. 

(b) 

( c )  

ko&$ v ,  . Mlcasurcg --* 

may, howevG:r, be o u t  of  l i n e  s.lrith t h e  gziierul -kr-.- L L I ~  of 

a u t h o r i t y ,  

129 a t  ~ ~ 1 3 6 ,  ';/inn L , J .  cxpressed t h e  view t h a t  such 

s t a t e s  of n i n d  dre  relcvL!nt only t o  t h e  degree o f  f o r c o  

Pur the r , i n  -U-- K c n l i n  v.  Gardi.ns-g[ 19631 2 ibi.L.R. 

uscd by the a c t o r .  I 

( d )  'iiould i t  be useful t o  at-i;ezipt a d e f i n i t i o n  o f  the dcgc!c  of 

a pcrson  ilho i s  a t t c n p t i n g  ulila-.ifully t o  m i c t  thc a c t o r  

fronz h i s  homc(scc Rz V.  I - I u ~ - [ 1 9 2 4 ]  18 Cr.App. Rep ,  160). 

ihethcr  t h i s  i s  i n  accardance with presai i t  day s o c i a l  

s t anda rds  may be d o u 3 t f u l o  

'The '\;orking P a r t y  1 - 7 1 1 1  considGr r\ihe-thzr any Tiro p o s i t i o n s  

covering t h i s  s u b j e c t  should d e a l  wi th  the ques t ion  of 

( e )  

3 iT,L,Ro 1003 i s  o f  i i i t c y a s t  here, 

I - - -  - - - A y _ - -  - - ----- 
(48) Cp. s.3 C r i m i n a l  Laid Act 1967, 

(49)  F o r  exmplc ,  should "provocat ion" be Sivcn 3 more extended 
a p p l i c a t i o n  i n  the c r imina l  lx\i than is a t  presen t  a v a i l a b l e ?  
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( f )  I f  the  t e s t  o f  a c t u a l  o r  imminent danger t o  t h e  a c t o r ' s  

person o r  p roper ty  be tlic c o r r e c t  one t o  a p p l y  in 

dctcriliining t h e  a v 2 i l a b i l i t y  o f  t h e  "defciicc" then t h e  i1ci.d 

t o  d e a l  wi th  t h e  use o f  a whole r a q e  o f  devices  such 

a s  rnantr;l,pss c l e c t r i f i c d  fences  &c. f o r  p r o t e c t i o n  a g a i n s t  

t r e s p a s s e r s  would have t o  be considercd,  

-20- ---__y--**--- - P r o t e c t i o n  o f  Othcrs  % -Persons and * Pro-pr' -- 
Considerat ion o f  t h i s  s u b j e c t  involvds  i a~ay  o f  t h c  ~ d u o  problems 3s 

a r i s z  under aub jec t  19 (3elf-Dcfcncc).  Indeed s , 3  o f  the C r i n i i m l  

Law .Let 1967 i11dkes no d i s t i r i c t i o n  z s  t o  t ho  use o f  rez~3onaSle f o r c e ,  

Sztcvcen C J S J S  -uhere i t  i s  usdd i n  s e l f - p r o t e c t i o n  o r  defence, and 

cases  bdhere i t  i s  used t o  h e l p  o the r s : -  

( a )  Although r e c e n t  a u t h o r i t y  (50)  sugges t s  t k t  t h e  c x i s t c n c c  

o f  a l l s p e c i J l  r c l a t i o n s h i p l l  Setveeii t he  use r  o f  f o r c e  

and t h e  person on whose behal f  he in te rvened  i s  irreleva!'it  

JS ff mat te r  o f  la:ii, should s;:ecial s t a t u t o r y  trcL;tnient 752 

ctccorded t o  p 2 r t i c u l d r  r eL? t ionsh ips  ( c . g . p ~ ~ r c n t  and c h i l d ;  

t eache r  and p u p i l ) ?  

( b )  ;/here an a c t o r  has  bGei1 c .= l l ed  upon t o  a s s i s t  i n  ,3rotcctiiig 

anothzr  it rilay be r i g h t  t o  r e g d r d  him :TIS i d e n t i f i e d  : i i t h  

t h c  person a s s i s t e d  s o  f3r 3 s  t hz  liniits of  se l f -defcncc  

a r c  concerned, bu t  if i n  such cases  n i s t a k c  o r  hones t  S e l i c f  

becomes r e l e v z n t  ?2nd t h e  s t ; t c s  o f  mind of - t h e  two y a ' r t i s s  

d i f f e r ,  ul ia t9  i f  sny ,  provis ion  should 3 c  made t o  p r o t d c t  

those  who i i i tcrvenc under a misapprehension o f  the 

circumstances? 

Duress 

D L i r e s s  a s  a defence i s  founded on t h e  ; I ssumpt ion  t h a t  the  a c t o r  has t o  
1 

- -.---A--. . - U _  - .  - - -- _w ----UI --a-- - 
(50) _Ii. v. Duffx[l967] 1 Q.B. 6 3  bu€ c f .  w R .  v .  ,___-_..____ ',:heeler[ 1967 1 1 :7.L.K, 

1531 

(51) Coercion is uscd here  to dcnote t h e  s p e c i a l  hus3and and wife 
sit uz t i o n .  
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choose between e v i l s .  It is ,  t h e r e f o r e ,  c l o s e l y  r e l a t e d  

t o  the use  o f  f o r c e  i n  p r o t e c t i o n  o f  onese l f  o r  o t h e r s  

(Sub jec t s  19 and 20)  and the defence o f  n e c e s s i t y  (Sub jec t  

22 )  

p i n c i p l e s  w i t h i n  which t h e s e  s p e c i a l  "defences" may oqerd te  

The Working P a r t y  w i l l  cons ider  fo rmula t ing  g e n e r a l  

Duress is  g e n e r a l l y  thought  t o  o p e r a t e  i n  two d i f f e r e n t  ways. On the  

one hand i ts  presence is  s a i d  t o  bear  upon cririiinai i n t e n t ;  (52)on the 

o t h e r  hand, it mai provide a j u s t i f i c a t i o n  01" excuse f o r  i n t e n t i o n a l  

conduct. (53)  It i s  t h e  l a t t e r  t o  which the liorlt ing P a r t y  T i T i l l  devote  

i ts  exan ina t ion  o f  t h i s  s u b j e c t ,  The q u e s t i o n s  which w i l l  be considered 

s p e c i f i c a l l y  inc lude : -  

( a )  Should t h e  a v a i l a b i l i t y  o f  du res s  a s  an  answer t o  a charge 

be l ir i i i ted t o  c r imina l  conduct induced by t h e  use o r  t h rea t  

of s e r i o u s  personal  v io l ence  ( i n c l u d i n g  imprisonment) t o  

t h e  a c t o r  and h i s  i m e d i a t e  fami ly?(53)  If i t  should be 

s o  l i m i t e d ,  what persons should q u a l i f y  a s  members o f  t h e  

fami ly  f o r  t h i s  purpose? 

( b )  Should a s u b j e c t i v e  t e s t  be a p p l i e d  t o  d u r e s s ?  A l t e r n a t i v e l y ,  

should i t  be a v a i l a b l e  i n  a l l  cases  where a t h r e a t  i s  o f  

such a c h J r , c t e r  t h d t  no :]erson o f  reasonable  f i rmness ,  i n  

t h e  d c t o r ' s  s i t u a t i o n ,  wou-ld hL?ve '2een Able t o  resist i t s  

impact? ( 5 4 )  2u.t kdould it  be r i g h t  t o  a2ply  an o b j e c t i v e  

t e s t  t o  t h e  a c t o r v s  s t a t e  o f  mind? If t h i s  approach were 

adopted,  should t h e  "defence" be ava i l a ' J l e  when the  a c t o r  

was a t  f a u l t  i n  i J l ac ing  h imsel f  i n ,  o r  i n  f d i l i n g  t o  escape 

from, t h e  s i t u a t i o n  i n  which h i s  r e l e v a n t  conduct occurred? 

(52 )  As i n  _I R. v. SteaneC19471 ... K,B.  997 

(53)  See e.g.  ItL v. -4 Gill[Igij3] I- 1 ';.L,R. S41 

( 5 4 )  f h e  t e s t  of du res s  is  forr iulzted i n  t h i s  ;say in t h e  Ameiican Law 
I n s t i t u t e v s  Dra f t  Penal  Code ( A r t .  2,09), 

L 
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Coercion 
u y _ _ Y _ -  

This  term i s  used t o  d e a l  wi th  the  s p e c i a l  "duress1' . t o s i t i o n  which ixay 

a y i s e  i i i  t h e  context  o f  t h e  rnarri,t,e r e l a t i o n s h i p ,  The preseizt 1 . 3 ~  

i s  contained i n  3.47 o f  t h e  Crimiiial J u s t i c e  -ict  I925  (15  aiid I 6  Geo, 

5 c . 8 6 )  repldcin;  t h e  o l d  presumption o f  coercion of  wives by the  

defence ( n o t  a v a i l a 5 l e  i n  t r e a s o n  or murder) thL:t t h e  offeizce charged 

was cormi t ted  i n  the  pxse i i ce  and rinder t h e  coercion o f  t h e  husband. (55) 

i i u tho r i ty  i s  l a c k i n g  a s  t o  whether t h i s  enactment p l aces  irivcs i n  a 

less favourable  p o s i t i o n  than  o t h e r  persons and ss t o  whether coerc ion  

i n  th i s  contex t  n e c e s s a r i l y  involves  f o r c e  o r  t h e  t h r e a t  o f  f o r c e  t o  t h e  

w i f e ' s  person o r  whether i t  iiiay be o f  wider a p p l i c a t i o n .  (56) 

ques t ions  a r i s i n g  clre however . - 
The main 

( a )  Should t h e  defence o f  coercion be merged wi th  durcss?  

( b )  If i t  i s  r e t a i n e d  a s  EI s e -  ; ~ n r a t :  defence,  should i t  be . .. 

a v a i l a b l e  i n  t h e  case o f  a l l  o f fences?  and  should t h e  e x t e n t  

o f  i t s  a v a i l a b i l i t y  be c'ePined? 

II Subjec t  22 - IVecessitZ 

Although i t  is sometimes s a i d  t h a t  t he  Engl i sh  law does no t  a t  p re sen t  

allow "necess i ty"  a s  an ansvrer t o  a c r i u i n a l  charge,  (57) i n  t h e  sphe res  

o f  se l f -defence  and defence o f  o t h e r s  ( d u b j s c t s  1 9  a n d  20)  and o f  du res s  

(SuSject  2 1 )  it a c c e p t s  s i t u a t i o n s  i n  which i t  was n c w s s a r y  f o r  t h e  

a c t o r  t o  engage i n  the r e l e v a n t  conduct as J n a t t e r  o f  choice 'xtween 

e v i l s  .(5i3) The american Law I n s t i t u t e ' s  Dra f t  Model Penal  Code (59) 

proposes t h a t  t h e  t e s t  o f  n e c e s s i t y  should be whether t h e  e v i l  sought t o  

See R. V. _H_olle~,$1953] 1 ; I .L,R.  I 9 9  showing t h a t  t h e r e  must be 
evidG?ice o f  a c t u a l  coerc ion ,  

- R. v. Psurne.[1952] 36 C r .  App, Rep.  125 suggests t h a t  t h e  g d n e r a l  
p r i n c i p l e s  o f  du res s ,  i n  t h e  wide s e n s e g  a l s o  ap2ly t o  wives. 

In-SJW Y =  ' lr 19'071 1 rjo3e 76 t he  f a c t s  d i d  n o t  admit o f  
"necess i tys '  e n s i d e r e d  

.,.irt. 3 02 
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be avoided by the a c t o r ' s  conduct i s  g r e a t e r  than  t h a t  designed t o  

be prevented by the law c r e a t i n g  the of fence .  

w i l l ,  therefore ,  be considered a r e u -  

The main q u e s t i o n s  which 

( a )  whether and i n  which s i t u a t i o n s  "necess i ty"  should be a 

j u s t i f i c a t i o n  o r  excuse? If s o p  

.can g e n e r a l  p r i n c i p l e s  be l a i d  down covering f1neceasi ty91 (I)) 

which w i l l  a l s o  con ta in  t h e  p r e s e n t l y  accepted cases  where 

it i s  a m a t e r i a l  f a c t o r ?  and 

( c )  liox should t lnecess i tyT1 be t e s t e d ?  

S u b L c t  23 - O f f i c i a l  -Y-.Io.--u- -6 I n s t i g a t i o n ;  --a L-4 a EntraDmcnt - _ s - - L _ 1 _  

It seems t h a t  Eng l i sh  law d o e s  no t  recognise  t h e s e  ma t t e r s  3s a f f o r d i n g  

j u s t i f i c a t i o n  o r  excuse f o r  crime., Their presence,  may however9 

nega t ive  an element i n  t h e  of fence(e .g .  t h e  absence o f  conscnt i n  

some c a s e s ) .  The +mer i can  Law I n s t i t u t e ' s  Dra f t  Model Penal  Code 

LJrovides t h a t ,  i n  cases  o t h e r  than  those  invo lv ing  a c t u a l  o r  th rea tenzd  

bod i ly  i n j u r y ,  an  accused who proves ''by a preponderancq o f  evidence" 

'chat his conduct was i n  response t o  o f f i c i a l  entraprnent i s  e i2 t i t l ed  

t o  an  a c q u i t t a l o  F o r  t h i s  p u r p o s e  en t r apmen t  occurs  when an o f f i c i d l  

o r  h i s  accomplice induces o r  encourages the commission o f  crime 5y:- 

1 

(1) f r a u d u l e n t l y  inducing  a b e l i e f  t h a t  the  conduct is  no t  

( i i )  u s ing  methods which c r e a t e  a risk t h a t  o f f ences  w i l l  be 

conziiitted by persons o ther  than  those  who a r e  ready t o  
commit them. (621 

I 
Such s i t u a t i o n s ,  p a r t i c u l a r l y  t h e  l a t t c r ,  a r e  o f  p a r % i c u l a r  

(60) The body o f  Eng l i sh  case  law on t h e  s u b j e c t  of  " i n s t i g a t i o n "  i s  
mainly concerned with t h e  l i a b i l i t y  o f  o f € i c i a l s  as p r i n c i p a l  
o f f e n d e r s  o r  accom2lices and with t h e  co r robora t ion  o f  t he i r  
evidence. Sec Erannon v. Peek [I9481 1 IC,B, 6 3 ;  and Snedden 
v *  Il_q_- Stevensonf 1 9 ~ ~ ~ , & ! , R ,  1051 and c a s e s  t h e r e i n  c i w -  

(61)  Cf .&uest ion ( b )  under j u b j e c t  10 a t  p.15 a n t e .  
! 

(62) A r t .  2.13. 

. -  
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(v3 )  s i ~ n i f i c ~ n c e  i n  s t r i c t  I . i . : , h i l i t y  o f f e i i ce s  r? 

- - . -  . - ------*-- 
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defendant  i s  t r e a t e d  a s  l c s s  than  f u l l y  r e s p o n s i b l e ,  ( 6 6 )  

I n  t h i s  f i c l d ,  q u e s t i o n s  n e c e s s a r i l y  a r i s e  which a r c  broader  than  those  

iihich lawyers  a r e  v,sudlly considcred q u a l i f i e d  t o  determine For t h i s  

r eason ,  t h e  ’./orking Pa r ty  i n  i t s  examination o f  t h i s  s u b j e c t  w i l l  c o n s u l t  

widely x i t h  non-legal  i n t e r e s t s  

Su’bjc c t  _2_4,--Jtkntal Disorder:  N _ P  a------- I n t o x i c a t i o n  

General  

Mental d i s o r d e r ,  i n c l u d i n g  i n t o x i c a t i o n ,  i s  r e l e v a n t  both to the 

s u b s t a n t i v e  law and t o  the d i s p o s a l  o f  o f f ende r s .  

I n  t h e  former case ,  t h e  q u e s t i o n  i s  whether  the s t a t c  o f  mind of  t h e  

--a.) 

accused9 a t  t h e  t ime o f  committing t h e  o f f encc ,  was such 2s t o  make 

i t  c e r t a i n ,  probable o r  p o s s i b l e  t h a t  hs lacked  the ment71 clemant o r  
c a p a c i t y  t o  a t t r a c t  c u l p a b i l i t y .  ( 5 7 )  

I n  the l a t t e r  c a s e g  t h e  q u e s t i o n  i s  whether, a t  the time o f  d i s p o s a l  o f  

t he  chcirge9 ( 6 8 )  the  accused i s  s u b j e c t  t o  mental  d i s o r d e r  (however 

caused). t o  such  a n  e x t e n t  a s  t o  a f f e c t  the  d e s i r a b l e  method o f  d e a l i n g  

ivi t h  h i m  . 
The dbove d i s t i n c t i o n  i s  impor tan t  i n  d e a l i n g ,  f o r  exadple, with 

cases  o f  i n t o x i c a t i o n ,  The o c c a s i o n a l  drunkard i s  a s  likely t o  commit 

o f f e n c e s  under the i n f l u e n c e  o f  d r i n k  a s  is t h z  ch ron ic  a lcolzol ic .  

I i h i l e  t h c  l a t t e r  may be i n  need o f  i n s t i t u t i o n a l  c a r e ,  the former i s  

not  l i k e l y  t o  be s o .  

(66) For  the d i s p o s a l  povvers o f  t h c  c o u r t s  i n  r e l a t i o n  t o  mental  
d i s o r d e r ,  s e e  s. 4 of t h e  Criminal  J u s t i c e  Act ,  1948; Ss, 60 t o  65 
o f  t h e  I k n t a l  Hea l th  Act 1959; s .  5 o f  t h e  Criminal  Proccdzre 
( I n s a n i t y )  Act 1954 
A S  t o  a l c h o h o l i c s ,  see  I n e b r i 2 t e s  Acts 1879 and 1899, s o  6 of t he  
Licens ing  Act 1902. L i t t l e  use is made o f  t h e s e  p rov i s ions ,  I n  
1965 only 2 and i n  1956 o n l y  17 o r d e r s  were nude sf51aclc-list ing” 
h a b i t u a l  drunliards under the 1902 -:ct. 

(67)  The p a r t i a l  defence o f  “d imin i shed  r e s $ o n s i b i l i t y i t  i n  homicide 
r a i s e s  s i m i l d r  q u e s t i o n s ,  3.2 o f  the Homicide Act 1957. 

(68) Under s.SO(2) of t h e  k k n t a l  Hea l th  Act 1959, Mag i s t r a t e s ’  Court  
can make a h o s p i t a l  o r  Sua rd iansh ip  o r d e r  wi thout  a c t u a l l y  
c o n v i c t i n g  the accussd .  Sec a l s o  8,26 o f  t h e  Mag i s t r a t e s ’  Courts  

Thc superior  c o u r t s  must, however, i n  s e n e r a l  coi ivict  t h e  acc.uscd 
b e f o r e  making such a n  o r d w .  S.SO(1) o f  t h e  1955 k c t ,  3u t  see 
Criminal  Procedure ( I n s a n i t y )  Act 1954 

- i i c t  1952. 

. ,  . . .  . .. 
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This express ion  may convenient ly  be empkoyed t o  cover t h r e e  d i f f e r e n t  

l eg21  concepts  t h e  f i r s t  i s  i n s a n i t y  i n  accordance wi th  t h e  

jYciTaghten R u l e s  ;; t h e  second i s  "diminished res_toi?sibi l i ty: '  .uLn&r * s  2 of 

t hz  Homicide Act 1957; t h e  t h i r d  i s  mental d i s o r d e r  w i th in  t h e  meaning 

o f  s.4 o f  the  Cririiinsl J u s t i c e  Act 1948 ( a s  amended) md s.4(1) ,  a s  

a t t r a c t e d  t o  s.60(1)  o f  the I 'kn ta l  Heal th  Act 195ge I n  t h e  first 

two c a s e s ,  t he  s u b s t a n t i v e  l;:w is a f f e c t e d ;  i n  th2 t h i r d ,  t h e  d i s g o s a l  

o f  o f f e n d e r s  is  involved. I n  t h e  f o r m e r  cases the time t o  which 

regard  has  t o  be paid i s  t h e  t ime o f  t h e  offznce.  In the l a t t e r  case,  

t he  r e l e v a n t  time i s  t h e  t ime o f  d i s y o s a l ,  Nental  d i s o r d e r  which is  

r c l e v m t  t o  d i s p o s c l l  will f req i lcn t ly  have e x i s t e d  a t  the t ime when t h e  

c 'offenceil  was comriiittcd. The s p e c i a l  t rea tment  i n  t h e  s u b s t a n t i v e  

c r i m i n a l  l a w  o f  persons o f  unsound mind may be s a i d  %o be based upon 

, two pse.mi sc: s :: - 
I (i) t h a t  such p e r s o n s  should bs  wholly o r  p a r t l y  excused from 

punishment, iil con-trzst  ivith those  who can be he ld  f u l l y  

r c spons ib l c  f o r  t h e i r  a c t i o n s ,  but 

t h a t  t hey  have done soriicthing which t h e  law f o r b i d s ,  

dnd i n  some cases  i x y  be l i k e l y  t o  commit f u r t h c r  

o f f ences .  It i s  t h c r e f o r e  necessary t o  r e g u l a t e  t h e i r  

(ii) 

d i s p o s a l  i n  such 3 way 3s t o  p r o t e c t  s o c i e t y  a z s i n s t  . 

t h o  p o s s i b l e  r ecu r rence  o f  t h e i r  conduct,  and i t  may 

be prudcnt t o  s u b j z c t  them t o  r c s t r a i n t  - c / i t h  o r  without  

remzdial  t rca tment .  

Assuming t h a t  t h i s  b ro3d  _ipproach i s  j u s t i f i a $ l e ,  t h e  s u b s t a n t i v e  

c r i : s ina l  law must be s o  designcd a s  t o  i d e n t i f y  those  i n d i v i d u a l s  

who - 2ught not t o  be held i t f u l l y  responsible:' whilst  t h e  p rov i s ions  

for the  d i s p o s a l  o f  o f f ende r s  should aim a t  t h e  p r o t e c t i o n  o f  s o c i e t y .  

The main ques t ions  which t h e  dorking F l r t y  w i l l  cons ider  i n  r e l a t i o n  t o  

( 6 9 )  The IWorking Pdr ty  p r o v i s i m a l l y  talrzs t h e  view t h a t  'Wnf i tness  t o  
P l m d s '  belongs t o  thc: Proccdura l  P a r t  o f  t h c  Cod i f i ca t ion .  
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t h e  s u b s t a n t i v e  law w i l l ,  t h e r e f o r e ,  be;-  

1 .  How should tho  law t a k e  account  of mental  d i s o r d e r ?  

For cxample: 

( a )  Should t h e  law inc lude  an expross  provis ion  zxempting 

from c r imina l  r e s p o n s i b i l i t y  pcrsons s u b j e c t  t o  

mental  d i s o r d e r  ( see  paragraph 2 below) o r  

( b )  uould i t  be Lircferable simply t o  t r e a t  evidcncs o f  

mentc-ll d i s o r d e r  3 s  a mclttcr t o  b2 t:k;.n i n t o  account 

i n  determining whether a n  accused person p o s s u s s e d  

( 7 0 )  t h e  necessary  rxns  rm? > 

2. If t h e  answer t o  ? ( a )  above is  a f f i r m d t i v c ,  should t h e  

express p rov i s ion  be: 

( b )  somc a l t c r n a t i v e  formula t o  t h e  ElcNzghten Rules9 b u t  

s t i l l  o f  a r e l a t i v e l y  narrow kind ,  t a k i n g  acwunt of 

t h e  e f f e c t  of mental  d i s o r d e r  on t h e  power  o f  c o n t r o l  

( 7 2 )  a s  well a s  on t h e  reason  

( c )  B wider  formula i n  g e n e r a l  tcrnis ana logous  w i t h  t h a t  

contained i n  s .2  of t h e  Homicide Ac t ,  1957, o r  t h e  

formula recormended by t h c  Royal Coranission on C n p i t ? , l  

Pun i shne il t ? (73)  

( 7 0 )  See v. -U United S t a t e s  214 F. 2 0  252 (1954) 

(71)  The Royal  Commission o n  C a p i t a l  ?uni&irncnt( 1953) Cmnd. 8932 a g r c c z ?  
wi th  one d i s s e n t i e n t ,  t h a t  " the  t e s t  of r e s p o n s i b i l i t y  l a i d  down 
by t h e  l!IcMaghten Xulcs i s  s o  d e f s c t i v e ,  t h z t  t h c  law on  th i s  s u b j b c t  
ought t o  be changed". 

rccomended t h 3 t  7tit should be i;iadc c l c a r  t h a t  t h e  ~ J V J  d o e s  recognizG 
i r r e s p o n s i b i l i t y  on t h e  ground of  i n s a n i t y  when t h e  a c t  was 
committed under an  impulse which t h e  p r i s c n e r  was by m n t a l  d i s e e s c  
i n  subs tance  deprived of t h e  power t o  r e s i s t " .  Sec a l s o  & v. I 

cl9651 1 Q o B e  443. 

(72) The Atkin Committee on  I n s a n i t y  and Crime (1924)  C~md.2005 

(73)  n. . , .whethcr a t  t h e  t ime of t h e  a c t  t h e  accused was suffering 
from d i s e a s e  o f  t h e  mind o r  mental  de f i c i ency  t o  such a degrcc 
t h a t  he ought n o t  t o  be h e l d  r e spons i3 l e?"  ( S e c  Crmd, 2,932,. 
recomaendation 19) 
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3. If t h e  answer t o  l(b) above is  i n  thc: a f f i r n a t i v e :  

( a )  ’ iou ld  t h i s  be c o n s i s t c n t  , ? i t h  t hc  proposed p r i n c i p l d s  

go\rcri1i11g c u l p a b i l i t y  ( s e c  Subjec t  8, :‘3ove)? 

( b )  ‘iould any d i f f i c u l t y  a r i s e  i n  r e l a t i o n  t o  of fcncds  

i n  which t h e  nuccssary  ge-;? ~1 i s  rcclclcssncss o r  

ncgl igcnce? 

( c )  dhould t h c  t r i b u n a l  o f  f a c t ,  i f  s a t i s f i d d  t h a t  the! 

accused, owing t o  riicntal d i s o r d c r ,  d i d  no t  have t h e  

nc c r3 s sa r y  “e.n?- r-ca4 

(i) make a f i n d i n g  o f  feet t o  t h a t  e f f e c t ,  o r  

( i i )  r e t u r n  a a i a p l e  v e r d i c t  o f  a c q u i t t a l ?  

4 .  ( a )  Xhzt povrcrs i f  any shou ld  the  cour t  have t o  make a n  

a p p r o p r i a t e  o rde r  f o r  t h c  d i s p o s a l  o f  t h c  sccuscd 

wi th  a view t o  t h c  p r o t e c t i o n  o f  t h z  p s b l i c ,  

( i) if proviyion i s  m d e  f o r  a spec i21  v e r d i c t ?  

( i i )  ii the v e r d i c t  provided f o r  i s  n simple a q u i t a l ?  

Should t h e  cour t  i n  any c2se  have r c s i d u a l  powers to 

3djourn a ct:se f o r  enyv.iries i n t o  the  nccused’s  mcnt11 

(74 ) h e a l t h ?  

Should 211 offonccs  be t r c i t c d  a l i k e ,  o r  should t h e m  

bc d i f f e r e n t  rncthods o f  d i s p o s a l  f o r  d i f f e r e n t  types 

o f  of fcnccs?  

Should Eng l i sh  lzl$rl l i k e  some f o r c i g n  codcsp providc. 

f o r  p a r t i a l  exemption f r o m  r e s p o n s i b i l i t y  (diminished 

r e s p o n s i b i l i t y )  a s  well a s  f o r  complete exemption? 

Is t h e r e  any scope, o u t s i d e  the f i e l d  o f  homicide 

f o r  diminished r e s p o n s i b i l i t y ?  

If the  answers t o  ( a )  and ( b )  a r e  i n  t h e  a f f i r m t i v z ,  

s h o u l d  a r e l a t i v e l y  narrow t e s t  bz o r  

should the questiop whether the accused i s  s u f f e r i n g  

f rom diminished r e s p o n s i b i l i t y  be l e f t  i n  genepal 

terms f o r  the t r i b u n a l  o f  f y c t ?  

( 7 4 )  Sec 9.4 o f  t he  Criminal J u s t i c e  ..ict 1948; ss, 50 t o  55 o f  t h e  I 

Ncntzl  Hcalth Act 1959. 
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6, Should i t  be oGen t o  t h e  9 r o s e c L i t i o n  a s  w e l l  3s t o  

the iiefellce t o  r a i s e  t h e  i s  .ue of nei i t , l l  d i s o r d e r  
(75') and t o  Sot l i  t o  l e a d  e v i d e n c e  d i r e c t e d  t o  i t? 

I n t  0 x 5  ca t i o  n 

._tecause o f  t h e  'basic s u ' i j e c t - m a t t z r  o f  3ar-b I ,  \.Jhich, a s  has  a l r e a d y  

y__- 

I 

s c t u s  r eus  (75)  i icr t o  d e a l  : . r i t h  the  e f f e c t  o f  i n t o x i c a t i o n  upon 
U_ .--U-- 

p r o v o c a t i o n  i n  i i iwder (irhicli  l z t t e r  w i l l  doubtless be c o n s i d e r e d  by 

bile Cr in inB1  Law R e v i s i o n  C o r m i t t e e  i n  its exai:1hnatj-oil o f  t h e  law of -L 1 - 

i n t o x i c a t  i o n  r j i l l  be : - 
( a )  Should t h e r e  be any d i s t i n c t i o n  between vo1Lintdr j  ;nd 

i nvo  lun 'c ;;i ry i n t o  :: i c a t i on? 
! 

i3yoaj&!2rhs l i n e )  y o r  s h o u l d  e v i d e n c e  o f  i n t o x i c a t i o n  
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i n t o x i  c a t j  03 i n  Xhr; s u r r o m d i n g  c i r c m s t a n c e s  iiiight be 

make i'i an offc i icc  to connit; t h e  _m-_y setus _I- i-eus. whilst 



( i i i )  g s n e r a l l y  o r  i n  r e l a t i o n  t o  s p c i f i c  o f f ences  , t o  

a t t r a c t  puizishrimnt t o  vo lun ta ry  i n t o x i c a t i o n  whero 

t h a t  ccix!~.t3o:?_ has  nega t ived  t h e  mentsl  element;  (81 jOx; 

( i v )  t o  make provis ion  GPL an  a c q u i t t a l ,  where t h e  necessary  

mental  element has  been negat ived  by evidence o f  

i n t o x i c a t i o n ,  f o r  an o r d e r  t o  be aade on t h e  l i n e s  

of s . 4  of t h e  Cr i r i ina l  J u s t i c e  Act 1943 o r  s.60 

o f  t h e  J!Ientzl Hea l th -  Act 1959 i n  ai3propriate cases .  

I 

(822) 
! 

This m i g h t  gos s ib ly  be combined arith a i2oner i n  t h e  

C o u r t  t o  rcnand t h e  accused f o r  n c d i c a l  &co r e 2 o r t s  

with a view t o  cons ide r ing  t r e a t a e n t  or s u p x v i s i o n  

, 
I 
I 

4 83)  
o r  bo th .  

conceril t h e i r  capac i ty  t o  conn i t  cririe.  w 

(81) The present  German P e n a l  Code Arte 330a:- 
"330a T o t a l  I n t o x i c a t i o n  

_w_ -_U__eu---L__. 

1. -mybody who by indul2ence i n  i n t o x i c a t i n g  l i q u o r s  o r  o t h e r  
i n t o x i c a n t s  i n t e n t i o n a l l y  o r  n e g l i g e n t l y  p l aces  himself i n  
a s t a t e  o f  i r r e s p o n s i b i l i t y ,  s h a l l  be punishcd 5y inp r i sonncn t  
o r  a f i n e ,  i f  i n  t h i s  s t a t e  he commits a punishable  a c t .  

I 
2. T h i s  pmishment ,  however, nay no t  exceed i n  k ind  and degrcc 

the punishrncnt imposable for t h e  i n t e n t i o n a l  c o m i s s i o n  o f  
the  gui1ishable a c t  it 

The d r a f t  German i?enal Code 1962 A r t .  351 broadly f o l l o r J s  :irte 330a 
i n  a more d o t a i l e d  iiianner. 

( 5 2 )  It has been p r o p o s e d ,  i n  the Xhite Paper  o f  August, 1965 "The 
C h i l d ,  t h e  Family and t h e  You&ng Offender" (C1~nd.2742) , 
t h a t  t he  aze of c r i n i n a l  r e s p o n s i b i l i t y  should be rAiscd t o  16, 

(83) i . e .  where the i n t o x i c a t i o n  i s  an  i n d i c a t i o n  o f  mental  d i s o r d c r  
(q,v.) such a s  chronic  a l c o h o l i s n .  

I 
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{ f a i q  

The present  i m u n i t y  o f  n a l e s  under 14 iconv ic t ion  o f  c e r t a i n  sexual  - 
' ( 3 4 )  The ques t ions  o f  o f f ences  w i l l  r e q u i r e  s e p a r a t e  cons ide ra t ion .  

.3 -I  

., F. 
* .  

s u b s t a n t i v e  law a r e  

( a )  What should Le t h e  age o f  c r i n i n z l  r e s p o n s i b i l i t y ?  

( b )  should t h e  r e h u t t a h l e  presumption o f  innocence i n  c h i l d r e n  

between 10 2nd 13  ( a s  a t  Grzsent)  bc r e t a i n e d ?  If s o  between 

what ages? 

F IiJCIIO-\TE CRII^.Z:S * .. * , 

U General 

A gene ra l  ques t ion  a f f c c t i n g  a l l  t h r e e  s u b j e c t s  i n  t h i s  d i v i s i o n  o f  

P a r t  -, i s  whether the p r i n c i p l e s  r e l a t i n g  t o  inchoate  cricies should 
r e l a t e  t o  suriiiary o f f ences .  (65) 

I Su__b_;icct - I  26 - , i t tempts L_ 

The u a i n  ques t ions  which t h e  Goriring P a r t y  w i l l  cons ider  under t h i s  

head are : -  
t ( a )  ,;hat i s  the  necessary  mental e l c n e n t  f o r  atterdpt p a r t i c u l a r l y  

i n  crimes o f  negl igence or s t r i c t  l i a b i l i t y ?  ( 3 6 )  Does 

r e c k l z s s n c s s  i n  ; .elation 'to soiie o f  the  elements o f  t h e  o f f ence ,  

c o u p l e d  ir i th i n t e n t  a s  Lo -the conscquenccs o f  conduct,  s u f f i c e ?  

( b )  Should a d i s t i n c t i o n  cont inuc t o  be d r a m  between m r z  

p repa ra to ry  a c t s ,  on ths one hand, and  a c t s  iJhich ,iLae 

s u f f i c i e n t l y  proxi ixtc .  t a  t h e  s u b s t a n t i v e  of fence  

ccntenpla ted  t o  c o n s t i t u t e  a n  : t tempt ,  on t h e  o t h c r ?  If so, 
haw s h o i i l d  it be f o r n u l d t c d ?  (87 1 

The Law Comiission, '  i n  i t s  Second Progrz!nme9 recornended t h a t  the 
Criminal  Law Revis ion Comr~it;tee should review sexua l  o f f ences .  

C€. EL- v. Cur? [I9671 2 rl.L.R. 595 a s  t a  i n c i t e n c n t  t o  sumwry 
o f i ences .  

Sec _;_______-a Gardner v. A_keroL{ [ I9523 2 Q.B. 743 on t h e  ana logy  o f  v i c a r i m , _ ,  
l i a b i l i t y ,  

._-.-n Dava- v. Lee [I9671 3 W o L e R o  105 (.ziccei2ting Paragraph 4104 o f  
Archbold E d . )  l a y s  down t h e  t e s t  a p p l i c a b l e  by Xnglish 
a u t h o r i t y ;  but  f,--:.z American Law I n s t i t u t e  s &iodel Pena l  Code' 
(Ar t .  5.01) provides  a d i f f e r o n t  a p p r o a c h ' t o  t h e  p r o b l e n .  Re v.  
Gxrgi-t ~Si-ngh [I9661 2 Q,B ,  53  i s  a n  cxanplc o f  2 cornion 1SG'offei;cc - 
'procuring n rubber otcjii1p rvith i n t e n t  t o  forge - vihere the  f , ac t s  d i d  
no t  amount t o  an ht tempt .  
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' ( c )  Hov f a r  should it bc a c r l n i n a l  of fcnce  t o  a t t e n p t  t h e  

i i n p o s s i b l c ?  Should t h e  law 3e  d i f f e r e n t  where t h e  o b j a c t ,  

i f  a h a i n e d ,  vould rot (ItcsL2ite t h c  a c t o r ' s  i n t e n t i o n s )  

hzve been cr i rz inal?  (m 
- ( a )  Should t h e  a b o l i t i o n  o f  t h e  o l d  d o c t r i n e  o f  "nerger" 

(effectec? by s .12 o f  t h c  C r i n i n a l  Procedure Act 1851 

(14 and 15 V i c t ,  c.100) and by s,G o f  the Criminal Law .ict 

1967 (c.58) i n  r c l a t i c n  t o  f e l o n i e s  2nd misdemeanours 

r e s 2 e c t i v e l y )  73e extended t o  s u m s r y  offci lccs? 

( e )  Should s p c c i a l  p rovis ion  be aadc t o  d e a l  with:- 

(i) accomplices who a i d  a t t e m p t s  by others,  which f a i l ,  

(89) 

o r  

(90)  
I ( i i )  t h e  p o s i t i o n  o f  people who a h n d o n  an a t t e n p t ?  

I Subjec t  27 - In-cite-merit 
U- --- 
This s u b j e c t  i s  r c l a t c d  b o t h  t o  c o n p l i c i t y ( S u b j e c t  12)  and t o  

conspiracy(  Subjec t  28 )  bu t  i s  d i s t i n g u i s h d b l e  owing t o  t h e  requirement 

o f  t h e  c l e n c n t  o f  l lpcrsuasionl l  on the p a r t  o f  t h e  i n c i t o r .  
% 

(91 1 

The s p e c i f i c  quest ions t o  be a n s i d e r e d  under t h i s  head w i l l  ( s u 5 j e c t  

t o  any r e c o m c n d z t i c n s  o f  t h e  Crinincll Law Revis ion C o r n i t t e e  on 

coimon l 3 w  iL1isdencanou.rs) inc lude  t h e  fo l lowing  : - 

I 

( a )  Should unconiiiunic,ted inc i tement  c l t t m c t  c r imina l  l i n ' ) i l i t y?  

( b )  Haw r e c k l e s s n e s s  o r  ncl;ligcncc m y  rc?lzvance t o  t he  
s 

(92) es tab l i shment  o f  t h e  n c n t a l  e le imnt  i n  i n c i t e n c n t ?  

I 

I 
4 

-_I_-- _L1_*--_*____Y_ c___I_- _ _  - _  - I 

(8i3) See R e  v.  =& a- o t h e r s  -_-A4 (1892) 61 L . J ,  M.C. 116 rind c f .  d i c t a  
i n  R r v .  PcrLDDalton -.A'"..--- L t d .  (1949) 33 C r ,  App. Rep. 102 ,  
tooT*thc  F!tuatib-ns i n  R. v. Feller [I9521 36 C r .  i ipp.  Rep.  184 
and D.P.P.' v. -_I- Head [ 1 9 5 g  A . C .  83. 

Considcr 

(89) See -= v. , i rno t t  -_I. [IgSO] 2 Q.B. 244 

( 9 0 )  The Ax?rican Law I n s t i t u t e ' s  d r a f t  Cede con ta ins  such p rov i s ions .  

(91) & v. Lillen [IgG?] 1 Q o B e  130 i n d i c a t e s  a r z t h e r  shadowy l i n e  
between "persuasions" and cncourageaent and ILL v. = a s  Cl 9661 

and a i d e r s  and a b e t t o r s .  
1 Q,B. 72 shows the  d i f f i c u l t y  o €  d i s t i n g u i a h i n g  between i n c i t o r s  

i 

(92)  See R.  v .  Curr [I9671 2 W.L.II. 593 on " i n t e n t "  i n  i n c i t e a e n t .  
d_y U- 
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( c )  Should 1 i ; l b i l i t y  be a f f e c t e d  by t h c  non-cornmission, the  

i m p o s s i b i l i t y  o f  c o m i i t t i n g  3r a v z r i a t i o n  by thc  

p r i n c i p a l  o f f ende r  i n  coritr i t t ing an  i n c i t e d  o€fciice? 

( d )  Should provis ion  bc nadc t o  cover a w i t h d r ; w d l  f rom 

i n c i t c n e n t  and i i i  vh:t i f  my, circ-xnstanccs should 

w i t h d r j t a l  Sc exculpatory? 

( e )  should t h c  crime o f  i n c i t c n e n t  50 1 ia i t z .d  t o  t h c  inciteLiiznt 

o f  s p e c i f i c  pcrsons  t o  comii t  s p c c i f i c  offcilces? (93)  

Can incitelilcnt o f  tl gei icral  c h J r a c t c r  be Lij2propriatcly 

d e a l t  w i t h  mde: t h G  head o f  s p e c i f i c  offci?ccs ( e . g .  

s e d i t i o n ,  a t  comon law, o r  i n c i t c r x n t  t o  r a c i a l  ha t r cd  

under s.6 o f  t h s  Race Re la t ions  Act 1965)? 

Sub jec t  28 - C o n s p i r a z  

This s u b j e c t  is  Seing  considcrcd by t h e  C r i n i n a l  Law Revis ion 

Conai t tce  The :forking P a r t y  i s  thcrcforo  d e f e r r i n g  d i scuss ion  o f  

/ it f o r  the t i n e  bcing.  

-. 
_ I _ .  --- - -- y Y . Y - - - - - - - _ L  

(93)  See & v o  r(Iost- (1831) 7 Q.B.D, 244 
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