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1 .  I n  acco rdance  w i t h  I t e m  X V I I I  o f  o u r  Second Programme, 
t h e  Law Commission, w i t h  t h e  a s s i s t a n c e  o f  a Working P a r t y ,  
i s  engaged on a n  examina t ion  o f  t h e  g e n e r a l  p r i n c i p l e s  of t h e  
c r i m i n a l  l a w  w i t h  a view t o  i t s  c o d i f i c a t i o n .  I n  Working Pape r  
No. 17, p u b l i s h e d  i n  May 1968, w e  i n d i c a t e d  the  f i e l d  o f  i n q u i r y  
which t h i s  examina t ion  w a s  des igned  t o  c o v e r  and i n  t h e  s e c t i o n  
e n t i t l e d  "The P r i n c i p l e s  o f  C r i m i n a l  L i a b i l i t y "  we r a i s e d  a 
number of q u e s t i o n s  c o n c e r n i n g  t h e  problems o f  s t r i c t  l i a b i l i t y ;  
i n  p a r t i c u l a r ,  we  asked "Should there be a p l a c e  i n  t h e  c r i m i n a l  
l a w  f o r  s t r ic t  l i a b i l i t y  o f f e n c e s ?  Could t h e  pu rposes  f o r  which 

such  o f f e n c e s  are  e n a c t e d  be ach ieved  by o t h e r  means t h a n  
tn?ough t h e  machinery of t h e  c r i m i n a l  law?" 1 

2.  We f e l t  t h a t  there w a s  l i t t l e  p u b l i s h e d  mater ia l  a v a i l a b l e  
as  t o  t h e  working o f  s t r i c t  l i a b i l i t y  p r o v i s i o n s  u n d e r  r e g u l a t o r y  
l e g i s l a t i o n . 2  
o f  t h e  Department of  Emp1oymen.c and  P r o d u c t i v i t y ,  w e  i n v i t e d  
P r o f e s s o r  F i t z g e r a l d  and D r .  Hadden, o f  t h e  Sub-Facul ty  of Law 
a t  t h e  U n i v e r s i t y  of Kent ,  t o  u n d e r t a k e ,  w i t h  t h e  a s s i s t a n c e  of  
t h e i r  research worke r s ,  a s t u d y  of t h e  working of t h e  enforcement  
p r o c e d u r e s  of  t h e  F a c t o r i e s  A c t  1961 i n  two s e l e c t e d  d i s t r i c t s  of  
t h e  F a c t o r y  I n s p e c t o r a t e .  T h i s  s t u d y  w a s  u n d e r t a k e n  w i t h  t h e  

f i l l  co -ope ra t ion  of H.M. C h i e f  I n s p e c t o r  o f  F a c t o r i e s  and 

Accord ing ly ,  i n  December 1968, w i t h  t h e  agreement  

2 .  See  t h e  r e s u l t s  of a su rvey  of enforcement  o f f i c e r s '  o p i n i o n s  
c o n c e r n i n g  Food and Drugs l e g i s l a t i o n  - "The Value of S t r i c t  
L i a b i l i t y "  by R.M. Smi th  and A.C .E .  P e a r s o n ,  [I9691 
C r i m .  L .R .  p.5. 



Off i ce r s  of h i s  I n s p e c t o r a t e  who gave t h e  grea tes t  a s s i s t a n c e  
t o  t h e  researchers. 

3 .  We have now received t h e  s t u d y  which we regard a s  of 
sucli value  i i s  t o  dernstid p u b l i c a t i o n ,  f o r  we t h i n k  that t h e  
c o n c l u s i o n s  reached and set  o u t  i n  P a r t  I X  of  the  R e p o r t ,  may, 
i n  a broad s e n s e ,  be a p p l i c a b l e  t o  t h e  whole c o u n t r y  and e x t e n d  
beyond t h e  scope  of t h e  p a r t i c u l a r  s u b j e c t  matter,  But it must 
be remembered t h a t  t he  i n v e s t i g a t o r s  s t u d i e d  t h e  working  of t h e  
enforcement  p r o c e d u r e s  u n d e r  t h e  1961 A c t  i n  o n l y  two of  the  

101 d i s t r i c t s  of t h e  i n s p e c t o r a t e ,  and t h o s e  two were i n  one 
d i v i s i o n  o u t  of  a t o t a l  of 13. 

4. Our Working P a r t y  on t h e  G e n e r a l  P r i n c i p l e s  of  t h e  
C r i m i n a l  Law has  reached agreement t h a t ,  s u b j e c t  t o  special  
l e g i s l a t i v e  p r o v i s i o n  t o  t h e  c o n t r a r y  e f f e c t ,  c r i m i n a l  s a n c t i o n s  
s h o u l d  no t  be a t t r a c t e d  t o  conduct  which i s  blameless and t h a t ,  
e x c e p t  i n  special  cases, n e g l i g e n c e  should  be  t h e  minimum 
requ i r emen t  f o r  c r i m i n a l  l i a b i l i t y ,  even i n  t h e  area of 
r e g u l a t o r y  l e g i s l a t i o n .  W h i l s t  u n d e r  more modern s t a t u t e s  i n  
t h i s  area there  i s  a growing tendency  f o r  P a r l i a m e n t  t o  p r o v i d e  
d e f e n c e s  ( s u c h  a s  due d i l i g e n c e  and/or f a u l t  o f  a n o t h e r )  i n  
r e l a t i o n  t o  o f f e n c e s  prima f ac i e  o f  s t r i c t  l i a b i l i t y  and t h u s  
v i r t u a l l y  t o  c o n v e r t  them i n t o  n e g l i g e n c e   offence^,^ there  are 
o t h e r  s t a t u t e s  ( f o r  example,  t h e  L i c e n s i n g  A c t )  which seem t o  
adhere r i g i d l y  t o  t h e  concep t  of s t r ic t  l i a b i l i t y .  

5. The f i rs t  impor t an t  f a c t  which t h e  s t u d y  d i s c l o s e s  i s  
t h a t ,  on examina t ion ,  there  are f e w  o f f e n c e s  i n  t h e  A c t  t o  
which  s t r i c t  l i a b i l i t y  i n  i t s  f u l l  r i g o u r  c a n  t r u l y  be s a i d  

t o  app ly .  F o r  example,  a l t h o u g h  s e c t i o n  14 r e q u i r e s  s imply  
t h a t  eve ry  dangerous  p a r t  of machinery s h a l l  be  s e c u r e l y  
f e n c e d ,  i n  o r d e r  t o  e s t ab l i sh  l i a b i l i t y  i t  must be shown t h a t  

t h e  p a r t  i s  dangerous ,  and i t  w i l l  o n l y  be h e l d  t o  be dange rous  
if i t  i s  a r e a s o n a b l y  f o r e s e e a b l e  c a u s e  of some i n j u r y  ( a l t h o u g h  
n o t  n e c e s s a r i l y  of  t h e  i n j u r i e s  i n  f a c t  c a u s e d ) .  T h i s  i m p o r t s  
i n  most i n s t a n c e s  some degree o f  b lamewor th iness  i n t o  t he  
o f f e n c e ,  There are a l s o  q u a l i f i c a t i o n s  of c e r t a i n  d u t i e s  by 

t h e  u s e  of such  words as "where p r a c t i c a b l e "  or "where 
r easonab ly  prac t icable" .  F i n a l l y ,  there i s  t h e  g e n e r a l  
s t a t u t o r y  d e f e n c e  undeP s e c t i o n  161,  d i s c u s s e d  i n  paragraph 16 
o f  t h e  Repor t .  

~- ~~ 

3 .  A r e c e n t  example is  found i n  t h e  Trade D e s c r i p t i o n s  A c t  1968, 
s . 2 4 ( 1 ) .  
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6 .  It i s  f o r  these r e a s o n s  t h a t  t h e  F a c t o r i e s  A c t  forms 
a n  i n t e r e s t i n g  and i m p o r t a n t  subjec t  f o r  a s t u d y  such  a s  t h i s .  
We t h i n k  t h a t  t h e  s t u d y  ra i ses  t h e  p e r t i n e n t  q u e s t i o n  w h e t h e r ,  
f o r  thc reasons it, d i  B C U Y S C : ~  at, LcrigLh, strict l i a b i l i t y  shou ld  
be t h e  a p p r o p r i a t e  bas i s  of enforcement  i n  t h i s  f i e l d ;  and i f  
t h i s  may be q u e s t i o n e d  i n  r e l a t i o n  t o  t h e  o p e r a t i o n  o f  t h i s  

A c t ,  may i t  n o t  a l s o  be s i m i l a r l y  q u e s t i o n e d  i n  o t h e r  areas 
a f fec ted  by l e g i s l a t i o n  commonly regarded as  imposing s t r i c t  
c r i m i n a l  l i a b i l i t y ?  Indeed ,  o u r  p r e l i m i n a r y  i n t e r n a l  s t u d i e g  
of  such  l e g i s l a t i o n  as t h e  Food and Drugs A c t ,  t h e  s o c i a l  

f 

s e c u r i t y  l a w s  and t h e  l i c e n s i n g  l a w s ,  have l e d  u s  t o  t h e  
c o n c l u s i o n  t h a t  t h e  place of s t r i c t  l i a b i l i t y  r e q u i r e s  t o  be 

c o n s i d e r e d  even  i n  these f i e l d s .  

7. Al though t h e  p u b l i s h e d  s t u d y  raises t h e  q u e s t i o n s  w e  . 
have i n d i c a t e d ,  we o u r s e l v e s  have reached no c o n c l u s i o n s  e i t h e r  
upon s t r i c t  l i a b i l i t y  u n d e r  the F a c t o r i e s  A c t  1961 o r  u n d e r  
any o t h e r  r e g u l a t o r y  l e g i s l a t i o n ,  We prefer,  w i t h  regard t o  
t h e  f o r m e r ,  t o  l e a v e  t h e  a u t h o r s  o f  t h e  s t u d y  t o  e x p r e s s  t h e i r  

own c o n c l u s i o n s  and recommendations,  and t o  await t h e  r e a c t i o n s  
o f  t h o s e  t o  whom t h e  Paper  i s  c i r c u l a t e d ;  f o r  t h e  Repor t  
e x p r e s s e s  main ly  t h e  views of t h e  a u t h o r s  and there may be 

o t h e r  ways of  l o o k i n g  a t  t h e  problems and sugges t ed  s o l u t i o n s .  
W i t h  regard t o  t h e  l a t t e r ,  as  o u r  examina t ion  o f  t h i s  t y p e  o f  
l e g i s l a t i o n  p roceeds ,  we s h a l l ,  a c c o r d i n g  t o  o u r  normal  
p rac t ice ,  c o n s u l t  w i t h  t h o s e  i n t e r e s t e d  w i t h  a view t o  d e f i n -  
i n g  t h e  b o u n d a r i e s  of s t r i c t  l i a b i l i t y ,  t o  p r o v i d i n g  p o s s i b l e  
a l t e r n a t i v e  methods of enforcement  and t o  c o n s i d e r i n g  t h e  
e x t e n t  t o  wh ich  t h e  c o n c e p t  of  n e g l i g e n c e  as t h e  minimum basis  
of c r i m i n a l  l i a b i l i t y  might  be a p p l i e d  o v e r  t h e  whole f i e l d  of  
r e g u l a t o r y  l e g i s l a t i o n .  

8. We have, t h e r e f o r e ,  two main o b j e c t s  i n  p u b l i s h i n g  t h e  
p r e s e n t  s t u d y .  The f i r s t  o b j e c t  i s  t o  c a n v a s s  o p i n i o n s  a s  t o  
t h e  e l i m i n a t i o n ,  i n  whole o r  p a r t ,  o f  s t r i c t  c r i m i n a l  l i a b i l i t y  
g e n e r a l l y  from areas of r e g u l a t o r y  l e g i s l a t i o n  and  a s  t o  t h e  

e x t e n t  t o  which such  l i a b i l i t y ,  where t h e  s a n c t i o n s  of t h e  
c r i m i n a l  l a w  r e q u i r e  t o  be r e t a i n e d ,  shou ld  be r e p l a c e d  by 

l i a b i l i t y  based upon n e g l i g e n c e .  T h i s  ra ises  f o r  c o n s i d e r a t i o n  
t h e  q u e s t i o n  how f a r  t h e  mere e x i s t e n c e  o f  s t r i c t  c r i m i n a l  
l i a b i l i t y  i s  i n  i tself  a d e t e r r e n t  which h e l p s  t o  s e c u r e  
compl iance  w i t h  l e g i s l a t i o n  o f  t h i s  t y p e .  Our second o b j e c t  
i s  t o  a t t r a c t  comments on c e r t a i n  of t h e  specif ic  s u g g e s t i o n s  
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t h e  s tudy o f f e r s  i n  r e l a t i o n  t o  t h e  A c t  of 1961.4 The 
sugges t ions  t o  which w e  r e f e r  a r e  t h o s e  conta ined  i n  sub- 
paragraphs 3 t o  7 ( i n c l u s i v e )  of i t s  paragraph 84.  Summaris- 
iilg these .in t h e  f'om of' questions:- 

( 1 )  Should t h e  scope of c o u r t  enforcement o r d e r s ,  
divorced from c r imina l  proceedings,  be extended? 
I f  s o ,  how f a r  and by what methods? 

( 2 )  Fo r  what kind of breaches of  t h e  A c t  should 
c r i m i n a l  l i a b i l i t y  be r e t a i n e d ?  I n  such cases, 
o r  i n  which of them, should t h e  basis  of 
l i a b i l i t y  be n e g l i g e n ~ e ? ~  
made the  basis of l i a b i l i t y ,  should it be 
determined by absence of c a r e  i n  r e l a t i o n  t o  
a s p e c i f i c  matter o r  should it a l s o  depend 
upon any previous  h i s t o r y  of non-observance 
of t h e  g e n e r a l  requirements  of t h e  Act? 

I f  negl igence  be 

( 3 )  What range of p e n a l t i e s  should be provided 
f o r  of fences?  

( 4 )  Should t h e  c r i m i n a l  l i a b i l i t y  of employees o r  
t h i r d  p a r t i e s  be r e t a i n e d  i n  any and, i f  so,  
what  ca ses?  How f a r  should such l i a b i l i t y  be 

r e l a t e d  t o  t h e  c r i m i n a l  l i a b i l i t y  of o c c u p i e r s  
and employers? 

( 5 )  I s  there any and, i f  so ,  what place f o r  t h e  
i n t r o d u c t i o n  of "spot  f i n e s "  f o r  minor 
con t r aven t ions  of t h e  Act? I f  so,  t o  what  
matters should they be app l i ed  and how should 
they be opera ted  and c o n t r o l l e d ?  

4.  Much of t h i s  would a l s o  apply t o  such a l l i e d  l e g i s l a t i o n  a s  
the  Mines and Q u a r r i e s  A c t  1954, t h e  A g r i c u l t u r e  (Poisonous 
Substances A c t  19521, t h e  A g r i c u l t u r e  ( S a f e t y ,  Heal th  and 
Welfare P rov i s ions )  A c t  1956 and t h e  Offices,  Shops and 
R a i l w a y  Premises A c t  1963. 

e f fec t ive ly  conver t ing  o f f e n c e s  of  s t r i c t  l i a b i l i t y  i n t o  
o f f ences  of negl igence.  

5. We regard t h e  i n t r o d u c t i o n  of "due d i l i g e n c e "  defences  a s  
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I INTROWCTION 

1 .  The c o n c e p t i o n  o f  s t r i c t  c r i m i n a l  l i a b i l i t y  f o r  c e r t a i n  
r e g u l a t o r y  o f f e n c e s  i s  w e l l  e s t a b l i s h e d .  I t  means b r i e f l y  
t h a t ,  i n  o r d e r  t o  j u s t i f y  a c o n v i c t i o n  f o r  such o f f e n c e s ,  t h e  
p r o s e c u t i o n  need o n l y  p rove  t h a t  t h e  r e l e v a n t  r e g u l a t i o n  has  

been broken and t h a t  t h e  de fendan t  had a d u t y  t o  o b s e r v e  it; 
no e l emen t  of  w i l f u l ,  reckless o r  n e g l i g e n t  d i s regard  need be 

es tab l i shed .  S t r i c t  l i a b i l i t y  i n  i t s  w i d e s t  s e n s e  a l s o  i n c l u d e s  
a n  e lement  of  v i c a r i o u s  l i a b i l i t y  i n  t h a t  a f i r m  o r  employer i s  
normal ly  he ld  r e s p o n s i b l e  f o r  c o n t r a v e n t i o n s  by employees,  
C r i m i n a l  l i a b i l i t y  o f  t h i s  n a t u r e  i s  f r e q u e n t l y  c r i t i c i s e d  on 
t h e  g rounds  t h a t  t o  impose c r i m i n a l  s a n c t i o n s  w i t h o u t  p roof  o f  
f a u l t  on t h e  p a r t  o f  t h e  de fendan t  i s  b o t h  m o r a l l y  u n a c c e p t a b l e  
and a l s o  i n e f f e c t i v e  i n  t h a t  any d e t e r r e n t  e f fec t  i s  more t h a n  
c a n c e l l e d  o u t  by t h e  r e s u l t i n g  d i s r e s p e c t  f o r  t h e  l a w ,  The 
Law Commission, i n  i t s  p r e l i m i n a r y  Working Pape r  on t h e  G e n e r a l  
P r i n c i p l e s  of t h e  C r i m i n a l  Law, h a s  t h u s  raised t h e  q u e s t i o n  
whe the r  there  i s  any p l a c e  i n  t h e  c r i m i n a l  l a w  f o r  s t r i c t  
l i a b i l i t y  o f f e n c e s ,  and w h e t h e r  t h e  p u r p o s e s  f o r  which such  
o f f e n c e s  a r e  e n a c t e d  c o u l d  o r  should  be a c h i e v e d  by o t h e r  means 
t h a n  t h r o u g h  t h e  machinery of t h e  c r i m i n a l  l a w .  

2 .  To assist i t  i n  r e s o l v i n g  t h i s  i s s u e  t h e  Law Commission, 
w i t h  t h e  f u l l  co -ope ra t ion  of  H.M. F a c t o r y  I n s p e c t o r a t e ,  asked 
t h e  Law Sub-Facul ty  a t  t h e  U n i v e r s i t y  of Kent a t  Can te rbury  t o  
u n d e r t a k e  a s t u d y  of t h e  c u r r e n t  o p e r a t i o n  o f  t h e  s t r i c t  
l i a b i l i t y  sys tem u n d e r  t h e  F a c t o r i e s  A c t ,  The main o b j e c t i v e  
of  t h e  p r o j e c t  w a s  t o  e s t a b l i s h  how f a r  t h e  q u e s t i o n  of f a u l t  
w a s  regarded a s  r e l e v a n t  i n  t h e  d e c i s i o n  t o  p r o s e c u t e ,  b u t  t h e  
Law Commission a l s o  wished  f o r  f u r t h e r  i n f o r m a t i o n  on t h e  
e x t e n t  t o  which s u p e r v i s o r s  and employees might  be he ld  

p e r s o n a l l y  l i a b l e ,  and how f a r  o t h e r  methods t h a n  c r i m i n a l  
p r o s e c u t i o n ,  f o r  example,  c o u r t  o r d e r s  f o r  compl iance  unde r  
th rea t  of c l o s u r e ,  were though t  p r a c t i c a b l e .  

6 

3 .  We f e l t  i t  i m p o r t a n t ,  i n  c a r r y i n g  o u t  t h i s  s u r v e y ,  n o t  
t o  r e s t r i c t  o u r s e l v e s  t o  a s t u d y  of  p r o s e c u t i o n  cases from 
t h e  s t a n d p o i n t  of a t r a d i t i o n a l  c r i m i n a l  lawyer. W e  were 
s a t i s f i e d  from o u r  p r e v i o u s  su rvey  o f  t h e  o p i n i o n s  of  P u b l i c  

6 .  The Law Commission's Working P a p e r  No, 17 on " C o d i f i c a t i o n  o f  
t h e  C r i m i n a l  Law - G e n e r a l  P r i n c i p l e s  - The F i e l d  of Enquiry",  
S u b j e c t  1 1 ,  p.16. 
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Officers of H e a l t h  on t h e  enforcement of Food and Drugs 
l e g i s l a t i o n 7  t h a t  t h e  t r a d i t i o n a l  concepts  of t he  c r i m i n a l  
l a w  were riot f u l l y  adequate  t o  d e s c r i b e  and assess t h e  work 
of' o f f i c i a l  i n s p e c t o r s  i n  e n f o r c i n g  t h e  l a w ,  The prosecut ion  
of o f f ende r s  represents a very  s m a l l  p a r t  of the  w o r k  of such 
i n s p e c t o r s :  a comprehensive survey of t h e  work of t h e  
Factory I n s p e c t o r a t e  over  a number of y e a r s  c a r r i e d  out  by 
M r  K i t  Carson of Bedford Co l l ege ,  London, revea led  t h a t  
c r imina l  proceedings were only i n s t i t u t e d  i n  1 0  o u t  of t h e  
687 occas ions  on which 3800 con t raven t ions  o f  t h e  law were 
formally recorded.  The r o l e  of formal  p rosecu t ion  must be 
seen i n  t h e  l i g h t  of t h e  system of enforcement as a whole. 
Much of t h i s  r e p o r t  w i l l ,  t h e r e f o r e ,  be concerned w i t h  a 
g e n e r a l  d e s c r i p t i o n  of t h e  work and p o l i c y  of t h e  Fac tory  
I n s p e c t o r a t e .  

4.  The p r a c t i c a l  aims of t h e  f i e l d  work which  we  carried 
o u t  w e r e  t h u s  t o  g a i n  a thorough unders tanding  of t h e  e x i s t i n g  
system of enforcement,  t o  assess t h e  c r i t e r i a  on which enforce-  
ment a c t i o n  of a l l  k inds  was taken ,  and t o  assess as  f a r  a s  was 
p o s s i b l e  t h e  e f f i c a c y  of t h e  a c t i o n  which w a s  t aken ,  and, i n  
p a r t i c u l a r ,  t h e  impact of c o u r t  proceedings.  We made a de t a i l ed  
s tudy  of t h e  c a s e - h i s t o r i e s  of some 50 f i r m s  i n  two matched 
samples, i n  which c a s e s  where proceedings w e r e  fo rma l ly  
recommended were p a i r e d  w i t h  o t h e r  s i m i l a r  c a s e s  where no such 
a c t i o n  w a s  suggested;8 i n  a d d i t i o n  we  a t t ended  some 15 a c t u a l  
prosecut ion  c a s e s  heard du r ing  t h e  summer of 1969. 9 

5 .  It w i l l  be c l e a r  from t h i s  t h a t  o u r  conclus ions  are no t  
based on a f u l l y  comprehensive and r e p r e s e n t a t i v e  survey of 
t h e  work of t h e  I n s p e c t o r a t e ,  The c a s e s  s t u d i e d  w e r e  no t  
selected on a s t r i c t l y  random b a s i s ,  and none of t h e  samples 
was a s  l a r g e  a s  we should have l i k e d ,  due t o  o u r  l i m i t e d  
r e sources  and t h e  f a c t  t h a t  f i e l d  work on t h e  p r o j e c t  had t o  
be f i t t e d  i n t o  t h e  o rd ina ry  working r o u t i n e  o f  t h e  s t a f f  and 
s t u d e n t s  concerned. We must,  accord ingly ,  stress t h e  
e s s e n t i a l l y  t e n t a t i v e  n a t u r e  of t h e  comments and conclus ions  
which fo l low i n  t h e  body of t h i s  r e p o r t .  W e  would not  c la im 
t o  have done more than  ra ise  a number of i s s u e s  which may be 

thought t o  merit a more thorough f u l l - t i m e  i n v e s t i g a t i o n .  

7. R.M.  Smith  and A . C . E .  Pearson.  "The Value of S t r i c t  

8. See s e c t i o n s  I V  and V.  
9. See s e c t i o n  V I .  

L i a b i l i t y " .  [1969] C r i m .  L.R. 5. 
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11 THE SCOPE OF THE FACTORIES ACT 

6 .  The g e n e r a l  o b j e c t  o f  t h e  F a c t o r i e s  A c t  i s  t o  promote 
Lhc wi'cty,  hea l th  and welfare of' a l l  persons employed i n  
f a c t o r i e s ,  docks  and c o n s t r u c t i o n  s i t e s  of a l l  k i n d s .  The 
o r i g i n a l  l e g i s l a t i o n  i n  t h e  ea r ly  n i n e t e e n t h  c e n t u r y  w a s  
p r i m a r i l y  concerned  w i t h  t h e  r e g u l a t i o n  of  h o u r s  of employment 
f o r  women and c h i l d r e n  i n  s p e c i f i c  i n d u s t r i e s .  The main f o c u s  
o f  t h e  c u r r e n t  l e g i s l a t i o n  and of  t h e  enforcement  sys tem,  
however, i s  t h e  p r e v e n t i o n  of a c c i d e n t s  and i n d u s t r i a l  diseases,  
if on ly  because  of t h e i r  obvious  s o c i a l  and economic impor tance .  
The f i g u r e s  f o r  r e p o r t a b l e  a c c i d e n t s  a l o n e  - t h o s e  i n v o l v i n g  
more t h a n  th ree  d a y s  absence  from work - show t h a t  i n  r e c e n t  
y e a r s  some 3OO,OOO have been r eco rded  a n n u a l l y ,  and  i t  has 

been estimated t h a t  some 20 m i l l i o n  working  d a y s  are l o s t  
each y e a r  a s  a r e s u l t .  To p u t  t h e  mat ter  i n  p e r s p e c t i v e  t h i s  

f i g u r e  shou ld  be compared w i t h  t h a t  of o v e r  300 m i l l i o n  d a y s  
l o s t  t h rough  s i c k n e s s ,  and some 3 m i l l i o n  a s  a r e s u l t  o f  
i n d u s t r i a l  d i s p u t e s .  I n c r e a s i n g  a t t e n t i o n  i s  now a l s o  p a i d  
t o  t h e  g e n e r a l  welfare p r o v i s i o n s  of t h e  A c t .  

The promotion of safety a t  work 

7. The promotion of i n d u s t r i a l  s a fe ty  a t  work u n d e r  t h e  

A c t  may be classed u n d e r  f i v e  main heads :  

t h e  f e n c i n g  of dange rous  machinery ;  

t h e  p r o p e r  main tenance  of  a l l  f i x e d  p l a n t ,  
especial ly  l i f t i n g  gear,  b o i l e r s  and  
p r e s s u r e  vessels ;  

t h e  main tenance  o f  a safe p l a c e  of work; 

t h e  p r o v i s i o n  of a d e q u a t e  f i r e  p r e c a u t i o n s ;  

t h e  p r o t e c t i o n  of employees from nox ious  
fumes and  s u b s t a n c e s .  

I n  each r e s p e c t  t h e  F a c t o r i e s  A c t  l a y s  down c e r t a i n  g e n e r a l  
r e q u i r e m e n t s ,  f o r  example,  t h a t  "every dange rous  p a r t  o f  any 
machinery s h a l l  be s e c u r e l y  fenced"  ( s e c t i o n  14) and t h a t  

"there s h a l l  a s  f a r  as i s  r e a s o n a b l y  p r a c t i c a b l e  be ... safe  
means of access t o  e v e r y  workplace1'  ( s e c t i o n  2 9 ) .  I n  c e r t a i n  
i n s t a n c e s  s t a t u t o r y  r e g u l a t i o n s  have been made u n d e r  t h e  A c t  
which  set o u t  i n  greater d e t a i l  t h e  s t a n d a r d s  which w i l l  be 

r e q u i r e d  i n  r e l a t i o n  t o  p a r t i c u l a r  p r o c e s s e s  o r  i n d u s t r i e s ,  
for example, the Woodworking Machinery R e g u l a t i o n s  1922 and 
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t h e  Power Presses R e g u l a t i o n s  1965. T h e  s t a t u t o r y  f o r m u l a t i o n s  
i n  t h e  Act and r e g u l a t i o n s  have t h e n  been e l a b o r a t e d  by t h e  
c o u r t s  i n  a complex body of case law, most of i t  a r i s i n g  from 
c i v i l .  ].it i g a t i o n  over damages f'sr Breach of' statutory duty 
The precise  e f fec t  o f  t h i s  i n  r e l a t i o n  t o  t he  s t a n d a r d s  
e n f o r c e a b l e  by t h e  F a c t o r y  I n s p e c t o r a t e  i s  n o t  a lways  e n t i r e l y  
c lear .  

8. The F a c t o r i e s  A c t  and t h e  r e g u l a t i o n s  u n d e r  i t  a l s o  
impose c e r t a i n  a d m i n i s t r a t i v e  r e q u i r e m e n t s  i n t e n d e d  t o  e n s u r e  
c o n t i n u e d  compliance w i t h  t h e  basic  s t a n d a r d s  o f  s a f e t y ,  f o r  
i n s t a n c e ,  t h a t  t h o s e  setting power p r e s s e s  s h o u l d  be competent  
and p r o p e r l y  t r a i n e d  i n  t h e  g u a r d i n g  of p r e s s e s  and o t h e r  
s a fe ty  matters,  t h a t  a l l  l i f t i n g  gear shou ld  be  r e g u l a r l y  
i n s p e c t e d  by a competent  p e r s o n  and ce r t i f i ed  a s  safe f o r  
u s e  and t h a t  c e r t a i n  p remises  shou ld  n o t  be used  a s  a f a c t o r y  
w i t h o u t  a v a l i d  ce r t i f i ca t e  f rom t h e  l o c a l  f i r e  a u t h o r i t y  of 
p r o p e r  means of escape i n  case of  f i r e .  F a i l u r e  t o  comply 
w i t h  these secondary  p r o v i s i o n s  i s  i n  i t se l f  a n  o f f e n c e  
whe the r  o r  n o t  t h e  bas ic  s t a n d a r d s  of s a f e t y  have been main- 
t a i n e d .  I t  has  been found t h a t  s t r i c t  enforcement  of  such  
a d m i n i s t r a t i v e  r e q u i r e m e n t s ,  even  where t h e y  may a p p e a r  a t  
f i r s t  s i g h t  t o  be o f  a p u r e l y  t e c h n i c a l  n a t u r e ,  a s ,  f o r  
i n s t a n c e ,  t h e  r equ i r emen t  t h a t  a s a f e t y  i n s p e c t i o n  c e r t i f i c a t e  
shou ld  be a t tached t o  a l l  power presses w h i l e  i n  u s e ,  d o e s  
t e n d  t o  be a s s o c i a t e d  w i t h  a n  a p p r e c i a b l e  d e c l i n e  i n  t h e  

a c c i d e n t  ra te :  t h e  number o f  power press a c c i d e n t s ,  f o r  
example,  f e l l  f rom a f i g u r e  of some 500 i n  1964 b e f o r e  t h e  

i n t r o d u c t i o n  o f  t h e  Power P r e s s e s  R e g u l a t i o n s  1965 t o  less 
t h a n  2 5 0  i n  1967 and 1968. 

Heal th  and welfare a t  work 

9.  F a c t o r i e s  l e g i s l a t i o n  i s  a l s o  concerned  w i t h  t h e  h e a l t h  
and welfare of employees.  G e n e r a l  s t a n d a r d s  f o r  t h e  a d e q u a t e  
h e a t i n g ,  l i g h t i n g  and v e n t i l a t i o n  o f  workp laces  are  l a i d  down, 
and s u i t a b l e  f a c i l i t i e s  must be p rov ided  f o r  washing  and  f o r  
changing  c l o t h e s  and t h e  l i k e .  I n  some cases these o v e r l a p  
w i t h  and a re  n o t  f o r m a l l y  d i s t i n g u i s h e d  from t h e  s a f e t y  
r e q u i r e m e n t s ,  a s  f o r  i n s t a n c e  i n  t h e  p r o v i s i o n s  f o r  t h e  c l e a n -  
i n g  of workp laces  and  t h e  e x t r a c t i o n  o f  fumes. The  main tenance  
of good g e n e r a l  "housekeeping" s t a n d a r d s  i n  f a c t o r i e s  and on 
c o n s t r u c t i o n  s i t e s  i s ,  i n  f a c t ,  one of t h e  most i m p o r t a n t  
f a c t o r s  i n  r e d u c i n g  t h e  a c c i d e n t  l eve l .  I t  shou ld  a l so  be 
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noted  i n  t h i s  c o n t e x t  t h a t  t h e  F a c t o r y  I n s p e c t o r a t e  i s  
e n t r u s t e d  w i t h  t h e  enforcement  of much of t h e  Of f i ces ,  Shops 
and Rai lway P r e m i s e s  A c t  1963, i n  so f a r  a s  i t  r e l a t e s  t o  
ra i lways and t o  o f f i c e s  a t  f a c t o r i e s  o r  i n  Crown o r  l oca l  
a u t h o r i t y  o c c u p a t i o n .  The most s i g n i f i c a n t  p r o v i s i o n s  are 
t h o s e  r e l a t i n g  t o  t e m p e r a t u r e ,  wash ing  f a c i l i t i e s  and f i r e  
p r e c a u t i o n s .  

10. F i n a l l y  there  a re  a number of m i s c e l l a n e o u s  r e q u i r e m e n t s .  
The  o b j e c t i v e  of t h e  o r i g i n a l  f a c t o r i e s  l e g i s l a t i o n  i n  r e g u l a t -  
i n g  t h e  p e r m i t t e d  h o u r s  of work f o r  women and c h i l d r e n  has been 
c o n t i n u e d .  And there are a large number of  g e n e r a l  a d m i n i s t r a -  
t i v e  r e q u i r e m e n t s ,  f rom the  p o s t i n g  o f  n o t i c e s  s e t t i n g  o u t  t h e  
p r i n c i p a l  r e q u i r e m e n t s  o f  t h e  v a r i o u s  s t a t u t e s  and r e g u l a t i o n s  
t o  t h e  main tenance  o f  registers of a c c i d e n t s ,  medical 
i n s p e c t i o n s  and t h e  l i k e .  The r e q u i r e m e n t s  t h a t  t h e  F a c t o r y  
I n s p e c t o r a t e  should  be n o t i f i e d  of t h e  o c c u p a t i o n  o f  any  
f a c t o r y  and of c e r t a i n  s i t e s ,  and t h a t  a l l  a c c i d e n t s  r e s u l t i n g  
i n  more t h a n  th ree  days absence  from work should  be r e p o r t e d  
are of  spec ia l  impor t ance ,  s i n c e  compl iance  i s  c lear ly  
e s s e n t i a l  t o  t h e  o p e r a t i o n  of  a n  e f f i c i e n t  enforcement  sys t em,  

The legal  l i a b i l i t y  of employers:  a b s o l u t e  and 
q u a l i f i e d  d u t i e s  

1 1 .  The d u t y  t o  comply w i t h  t h e  f a c t o r i e s  l e g i s l a t i o n  i s  
g e n e r a l l y  cast  on t h e  o c c u p i e r  of t h e  r e l e v a n t  premises. I n  
c e r t a i n  i n s t a n c e s  there is  a l s o  a d u t y  on t h e  p a r t  o f  t he  
owner,  f o r  example,  i n  t h e  case of j o i n t l y  occup ied  p r e m i s e s ,  
and on p e r s o n s  employed t o  car ry  o u t  c e r t a i n  specif ic  f u n c t i o n s .  
D i f f i c u l t  q u e s t i o n s  of l a w  c a n  a r i s e  i n  r e l a t i o n  t o  c o n t r a c t o r s  
o p e r a t i n g  o n  o t h e r  f i r m s '  p r e m i s e s .  But f o r  p r a c t i c a l  p u r p o s e s  
i t  may g e n e r a l l y  be t a k e n  t h a t  t h e  pr imary d u t y  i s  cast  on  t h e  

, employe r .  A s  s t a t ed  above,  t h i s  du ty  i s  g e n e r a l l y  a c c e p t e d  t o  
be a b s o l u t e  i n  t h e  s e n s e  t h a t  proof  of non-compliance i s  
s u f f i c i e n t  i n  i t se l f  t o  e s t a b l i s h  l i a b i l i t y  f o r  b reach  of  t h a t  
d u t y .  I t  i s  no d e f e n c e  t o  show t h a t  t h e r e  w a s  no n e g l i g e n c e  
or t h a t  t h e  b r e a c h  w a s  i n  some way i n e v i t a b l e .  The p r o v i s i o n s  
f o r  t h e  g u a r d i n g  of dangerous  machinery ,  for example,  s ta te  
t h a t  a l l  dangerous  p a r t s  of any machinery s h a l l  be s e c u r e l y  
fenced. It i s  consequen t ly  i r r e l e v a n t  i n  any p r o c e e d i n g s  
a r i s i n g  o u t  of a b reach  of t h i s  p r o v i s i o n  t o  a r g u e  t h a t  t h e  
machinery c o u l d  n o t  be o p e r a t e d  e f f ec t ive ly ,  o r  a t  a l l ,  i f  it 
w e r e  s e c u r e l y  f e n c e d .  The s t r i c t  legal answer i n  such cases 
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must be t h a t  i t  i s  unlawful  t o  carry out  any o p e r a t i o n  which 

cannot be c a r r i e d  o u t  on a machine which i s  secu re ly  fenced ,  
As was s t a t e d  by Lord Goddard, t h e  s t a t u t e  "does not say t h a t  
a dangerous machine is t o  be fenced E L S  securely a s  poss ib le ,  
o r  only  so f a r  a s  w i l l  l eave  it commercially or mechanical ly  
u sef  u 1" . l o  The f a c t o r i e s  l e g i s l a t i o n  t h u s  imposes a s e r i o u s  
l i m i t a t i o n  on t h e  freedom of manufacturers  and o t h e r s  t o  
conduct t h e i r  bus inesses  on t h e  most economic l i n e s ,  and may 
make i t  more d i f f i c u l t  f o r  them t o  m e e t  compet i t ion  e i ther  
from f o r e i g n  s u p p l i e r s  no t  s u b j e c t  t o  such l e g i s l a t i o n  o r  
from those  i n  t h i s  count ry  who choose t o  ignore  t h e  l a w .  

12. Though the duty t o  provide f o r  t h e  s a f e t y  of employees 
i s  i n  g e n e r a l  a b s o l u t e ,  t h e  l e g i s l a t u r e  h a s  recognised t h a t  
t h i s  may render  p a r t i c u l a r  i n d u s t r i a l  p rocesses  p r a c t i c a l l y  
impossible  and h a s ,  t h e r e f o r e ,  granted a power t o  t h e  Min i s t ry  
r e spons ib l e  f o r  t h e  enforcement of t h e  A c t  t o  r e l a x  t h e  r i g o u r  
of t h e  a b s o l u t e  o b l i g a t i o n .  Thus, where s p e c i a l  r e g u l a t i o n s  
are  made under s e c t i o n  180 l ay ing  down more de ta i led  requi re -  
ments i n  respect of p a r t i c u l a r  machines o r  p rocesses ,  compliance 
w i t h  t h e  terms of the  r e g u l a t i o n s  i s  a v a l i d  defence t o  any 
charge o r  claim a l l e g i n g  f a i l u r e  t o  comply w i t h  t h e  g e n e r a l  
p r o v i s i o n s  of t h e  A c t  i n  r e s p e c t  of t h e  p a r t i c u l a r  m a t t e r s  
d e a l t  w i t h  i n  t h e  r e g u l a t i o n s .  I n  t h e  c a s e  of  a c i r c u l a r  o r  
band s a w ,  f o r  example, which cannot be opera ted  w h i l e  s e c u r e l y  
fenced and which i s  p a t e n t l y  dangerous,  compliance w i t h  t h e  
requirements  of t h e  Woodworking Machinery Regula t ions  1922 is  
s u f f i c i e n t  . l 2  To t h i s  e x t e n t ,  t h e  duty t o  comply w i t h  any 
a b s o l u t e  s t anda rds  l a i d  down i n  t h e  A c t  may be waived by 
M i n i s t e r i a l  r e g u l a t i o n s ,  though it may equa l ly  be r ep laced  
by more exac t ing  s t anda rds .  I n  a d d i t i o n ,  there are a number 
of g e n e r a l  s t a t u t o r y  exemptions from t h e  requirements  of  t h e  

A c t ,  f o r  example, t h e  p rov i s ion  making l awfu l  t h e  removal of 
guards  from otherwise  dangerous machinery f o r  t h e  purposes  
of examination, l u b r i c a t i o n  o r  adjustment  where t h e  machine 
is n e c e s s a r i l y  i n  motion ( s e c t i o n  1 6 ) .  

13. Furthermore,  many of t h e  requirements  of t h e  F a c t o r i e s  
A c t  are not  a b s o l u t e  i n  any o rd ina ry  sense ,  though t h e  du ty  

10. Miller v .  W i l l i a m  Boothman & Sons L t d .  [1944] K.B. 337, 339. 
1 1 .  See John Summers & Sons L t d .  v. F r o s t  [ I9551 A.C. 740, 752 

12. Automatic Woodturning Co.  Ltd .  v .  S t r i n g e r  [1957]  A.C. 544.  
p e r  Viscount Simonds. 
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t o  comply w i t h  them may b e ,  Some need be obse rved  o n l y  w h e r e  
i t  i s  pract icable  t o  do  s o ,  f o r  example t h e  r equ i r emen t  t h a t  
a l l  p r a c t i c a b l e  s t e p s  s h a l l  be t a k e n  t o  p r e v e n t  t h e  accumula- 
tlori oI' d u s t ,  t'umce and o t h e r  impurities ( sec t ion  6 3 )  ; sthers 
need be obse rved  on ly  where i t  i s  r e a s o n a b l y  practicable t o  do  
so,  f o r  example t h e  r equ i r emen t  t h a t  every p l a c e  o f  work s h a l l  
so f a r  a s  i s  reasonab ly  p r a c t i c a b l e  be made and k e p t  safe f o r  
any p e r s o n  working there  ( s e c t i o n  2 9 ) .  It  i s  g e n e r a l l y  a c c e p t e d  
i n  t h i s  c o n t e x t  t h a t  t h e  p r o v i s o  of  p r a c t i c a b i l i t y  means t h a t  
t h e  r equ i r emen t  s h a l l  be obse rved  where i t  i s  p o s s i b l e  t o  do 
so w i t h i n  t h e  l i m i t s  of e x i s t i n g  t e c h n o l o g i c a l  i n v e n t i o n ,  b u t  
regardless of i nconven ience  o r  expense ;  l 3  on t h e  o t h e r  hand,  
where t h e  p r o v i s o  i s  of r e a s o n a b l e  p r a c t i c a b i l i t y ,  q u e s t i o n s  
of i nconven ience  and expense  i n  r e l a t i o n  t o  t h e  n a t u r e  o f  t h e  

p r o d u c t  o r  t h e  s i z e  o f  t h e  u n d e r t a k i n g  may be i n t r o d u c e d ,  and 
it i s  f o r  t h e  c o u r t s  t o  decide on t h e  e x t e n t  of  t h e  o b l i g a t i o n  
i n  a l l  t h e  c i r c u m s t a n c e s .  There are  a l s o  a large number o f  
r e q u i r e m e n t s  of  t h e  form t h a t  s u i t a b l e  o r  adequa te  p r o v i s i o n  
s h a l l  be made f o r  c e r t a i n  pu rposes .  Here, t o o ,  a degree o f  
d i s c r e t i o n  i s  o b v i o u s l y  cast  on t h e  I n s p e c t o r a t e  and u l t i m a t e l y  
on  t h e  c o u r t s .  

V i c a r i o u s  l i a b i l i t y  and t h e  du ty  o f  employees 

14. The employe r ' s  d u t y  a l s o  e x t e n d s  t o  s e c u r i n g  compl iance  
on t h e  p a r t  o f  h i s  employees.  I n  o r d i n a r y  cases t h i s  d o e s  n o t  
amount t o  v i c a r i o u s  l i a b i l i t y  i n  any s t r i c t  s e n s e .  The d u t y  
imposed on t h e  employer a s  such  i s  s imply  i n t e r p r e t e d  as 
i n c l u d i n g  a d u t y  so  t o  s u p e r v i s e  h i s  employees t h a t  t h e y ,  t o o ,  
comply w i t h  t he  s t a t u t o r y  r e q u i r e m e n t s ,  f o r  example,  i n  n o t  
o p e r a t i n g  machinery i n  such  a way t h a t  dangerous  p a r t s  are 
n o t  s e c u r e l y  f e n c e d  , o r  i n  f o l l o w i n g  s t a n d a r d  s a f e t y  p rocedures .  
I n  t h e  case of companies  and f i r m s  v i c a r i o u s  l i a b i l i t y  i s  
a p p l i e d  i n  a s t r i c t  s e n s e  i n  respect  o f  t h e  a c t s  o r  o m i s s i o n s  
of t h o s e  p e r s o n s  who i n  l a w  are h e l d  t o  r e p r e s e n t  i t  and t o  
ac t  f o r  i t ,  though i t  shou ld  be n o t e d  t h a t  t h e  A c t  makes . 
s p e c i a l  p r o v i s i o n  f o r  t h e  c o n c u r r e n t  l i a b i l i t y  bo th  of t h e  
company and of any d i r e c t o r  or manager who c o n s e n t e d  t o ,  
connived  a t  o r  w a s  n e g l i g e n t  i n  r e s p e c t  o f  t h e  breach i n  
q u e s t i o n  ( s e c t i o n  155(5 ) ) .  It  is  n o t  e n t i r e l y  c lear ,  however, 
how f a r  t h e  company o r  f i r m  may be h e l d  v i c a r i o u s l y  r e s p o n s i b l e  

13. See  Adse t t  v. K .  & L. S t e e l f o u n d e r s  and E n g i n e e r s  L t d .  
[ 1 9 5 m . L . R .  773 & 137. 



i n  c r i m i n a l  proceedings for t h e  a c t s  o r  omissions of ord ina ry  
employees i n  c a s e s  where it is  not  p o s s i b l e  t o  show t h a t  t h e  

management of t h e  f i r m  o r  company has  f a i l e d  t o  t a k e  proper  
s teps ,  by way of training o r  superv i s l sn ,  t o  ensure t h a t  the  
l a w  i s  observed. It  i s  g e n e r a l l y  s t a t ed  t h a t  l i a b i l i t y  under 
r e g u l a t o r y  l e g i s l a t i o n  is v i c a r i o u s  i n  t h i s  s t r ic t  sense ,  bu t  
i n  view of t h e  c u r r e n t  i n t e r p r e t a t i o n  of t h e  v a r i o u s  s t a t u t o r y  
defences  provided i n  t h e  F a c t o r i e s  A c t 1 4  t h i s  may perhaps  be 
ques t ioned .  I n  respect of c i v i l  l i a b i l i t y  t h e  concept  of 
v i c a r i o u s  l i a b i l i t y  i s  app l i ed  w i t h  cons iderably  greater 
r i g o u r ,  except  i n  those  cases where t h e  employee d e l i b e r a t e l y  
d isobeys  i n s t r u c t i o n s  o r  f a i l s  t o  c a r r y  out h i s  own d u t i e s  and 
s u f f e r s  i n j u r y  a s  a r e s u l t ,  a s  was decided under  t h e  Mines 
and Q u a r r i e s  A c t  1954 i n  Imperial  Chemical  I n d u s t r i e s  L t d .  v .  
Sha twel l .  15 

15. The F a c t o r i e s  A c t  does,  i n  f a c t ,  make independent 
p r o v i s i o n  i n  g e n e r a l  terms f o r  t he  l i a b i l i t y  of employees 
i n  c e r t a i n  c i rcumstances .  Under s e c t i o n  143 a duty  i s  imposed 
on any person employed i n  a f a c t o r y  not  w i l f u l l y  t o  i n t e r f e r e  
w i t h  o r  misuse anyth ing  suppl ied  o r  provided for t h e  purposes  
of  s a f e t y ,  h e a l t h  or welfare,  and t o  make use  of a p p l i a n c e s  
provided f o r  h i s  s a f e t y  and h e a l t h ;  no r  must he do any th ing  
w i l f u l l y  and wi thout  reasonable  cause  which is  l i k e l y  t o  
endanger h imse l f  o r  o t h e r s .  T h e  g e n e r a l  p r i n c i p l e  t h a t  t he  

duty t o  secure  compliance w i t h  t h e  A c t  is  cast  on t h e  employer, 
however, i s  maintained by a f u r t h e r  p r o v i s i o n  t o  t h e  effect  
t h a t ,  a s  i n  t h e  c a s e  of d i r e c t o r s  and managers of companies, 
t h e  l i a b i l i t y  of a n  employee under s e c t i o n  14-3 should be 
concur ren t  w i t h  t h a t  of t h e  employer ( s e c t i o n  155(2)). T h i s  
p rov i s ion  was i n  f a c t  redraf ted i n  t h e  1948 amending s t a t u t e ,  
now conso l ida t ed  i n  t h e  F a c t o r i e s  Act 1961, w i t h  t he  express  
i n t e n t i o n  of n u l l i f y i n g  a dec i s ion  of  t h e  c o u r t s  t o  t h e  
oppos i t e  e f f ec t .  The new s e c t i o n  i s  d r a f t e d  i n  such a way, 
however, t h a t  t h e  c o u r t s  have r e c e n t l y  f e l t  a b l e  t o  hold t h a t  
proof of a w i l f u l  o r  unreasonable  i i b t e r f e r e n c e  o r  misuse by 
an employee i s  s u f f i c i e n t  t o  exonera te  t h e  employer of a l l  
c r i m i n a l  l i a b i l i t y  i n  r e s p e c t  o f  t he  same matter,  u n l e s s  it 
is  proved under t h e  terms of s e c t i o n  155(2)  t h a t  t h e  employer 
f a i l e d  t o  t a k e  a l l  reasonable  steps t o  prevent  t he  contraven- 
t i o n . 1 6  T h i s  a p p l i e s  whe the r  o r  not  t h e  i n d i v i d u a l  employee 

14. See para, 16. 
15. [I9651 A.C. 656. 
16. Wright v .  Ford Motor Co. Ltd .  [1967] 1 Q.B. 2 3 0 .  
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concerned can be i d e n t i f i e d :  i n  t h e  p a r t i c u l a r  case it w a s  
h e l d  by t h e  D i v i s i o n a l  Court t o  be a good defence f o r  t h e  
company t o  show t h a t  t h e  guard which  i t  had provided for a 
p a r t i c u l a r  machine must have been removed by some unauthor i sed  
employee wi thout  t h e  knowledge o r  connivance of t h e  company 
o r  i t s  o f f i c e r s .  

S t a t u t o r y  defences  

1 6 .  The p o s i t i o n  i s  f u r t h e r  complicated by t h e  p rov i s ion  of 
a g e n e r a l  s t a t u t o r y  defence under  s e c t i o n  161. I n  any case 
where t h e  occup ie r ,  o r  person p r i m a r i l y  l i a b l e ,  can  show t h a t  
t h e  breach of t h e  s t a t u t o r y  requirements  was due t o  the  a c t  
o r  d e f a u l t  of some o t h e r  person ,  and t h a t ,  a s  occupier  o r  
o the rwise ,  he used a l l  due d i l i g e n c e  t o  secu re  compliance w i t h  
t h e  law, c r i m i n a l  l i a b i l i t y  f o r  t h e  breach p a s s e s  t o  t h a t  
o t h e r  person.  Under t h i s  p r o v i s i o n  it i s  f o r  t h e  person 
o r i g i n a l l y  charged t o  take s teps  by way of cross-summons t o  
b r i n g  t h e  a c t u a l  o f f e n d e r  be fo re  t h e  c o u r t  and t o  prove t h a t  
he was t h e  a c t u a l  o f f e n d e r ,  though i f  a t  t h e  t i m e  of  t h e  
discovery of t h e  of fence  he can convince t h e  i n s p e c t o r  t h a t  

t h e  terms of t h e  s e c t i o n  app ly ,  i t  i s  the  duty  of t h e  i n s p e c t o r  
t o  take proceedings a g a i n s t  t h e  a c t u a l  o f f e n d e r  i n  t h e  f irst  
i n s t a n c e .  I t  should be noted t h a t  t h e  e f f e c t  of  t h i s  defence 
i s  not t o  r e l i e v e  t h e  employer of l i a b i l i t y  where he i s  blame- 
l e s s  but  on ly  where, i n  a d d i t i o n ,  he  i s  a b l e  t o  prove t h a t  
some o t h e r  s p e c i f i c  person i s  l i a b l e .  I n  t h e o r y ,  i f  not i n  
p rac t ice ,  where  there i s  a breach of t h e  law, someone can 
always be conv ic t ed .  

The employer 's  du ty  summarised 

17. T h e  f u l l  range of s t a t u t o r y  defences  and a n c i l l a r y  
p r o v i s i o n s ,  a s  they  are now i n t e r p r e t e d  by t h e  c o u r t s ,  t h u s  
r e p r e s e n t  a cons ide rab le  inroad  on t h e  g e n e r a l  p r i n c i p l e s  of 
s t r i c t  and v i c a r i o u s  l i a b i l i t y .  The r e s u l t i n g  p o s i t i o n  i n  
r e s p e c t  of t h e  employer 's  l i a b i l i t y  i n  c r i m i n a l  proceedings 
may perhaps  be summarised a s  fo l lows:  

A n  employer i s  l i a b l e  f o r  any con t r aven t ion  of t h e  

F a c t o r i e s  A c t ,  s u b j e c t  t o  any p r o v i s i o n  a s  t o  
r easonab le  p r a c t i c a b i l i t y  o r  t h e  l i k e ,  which i s  
d iscovered  on h i s  premises  except  where h e  can 
prove both t h a t  he used a l l  due dil igence t o  secu re  
compliance and t h a t  e i t h e r  ( i )  
i d e n t i f i a b l e  person o r  f i r m  was t h e  a c t u a l  o f f e n d e r  

some o t h e r  



i n  respect of t h a t  p a r t i c u l a r  con t r aven t ion ,  or 
( i i )  
had w i l f u l l y  o r  unreasonably a c t e d  i n  such a way 
as eo  causc the csntraventisn,  

some employee, whether i d e n t i f i a b l e  o r  n o t ,  

I n  s impler  terms,  t h e  employer i s  s t r i c t l y  l i ab l e  f o r  a l l  
con t r aven t ions  except  those  caused by someone e l se  wi thout  
h i s  knowledge o r  connivance, i n  c i rcumstances  which he could 
not  reasonably provide a g a i n s t .  

Sanc t ions  

18. To complete t h i s  e s s e n t i a l l y  l e g a l  summary of l i a b i l i t y ,  
b r ie f  mention should be made of s a n c t i o n s .  F i r s t ,  eve ry  
o f f ende r  i s  l i a b l e  t o  a c r i m i n a l  s a n c t i o n  by way of a f i n e ,  
ranging ,  w i t h  t h e  except ion  of employed pe r sons  f o r  whom t h e  
maxima a r e  less,  from a nominal amount up  t o  260 or 2300 p e r  
of fence  depending on whether  o r  not  t he  con t r aven t ion  w a s  
l i k e l y  t o  cause bod i ly  i n j u r y  o r  d e a t h  t o  any person.  I n  
a d d i t i o n ,  t h e  c o u r t s  have power t o  impose a d m i n i s t r a t i v e  
s a n c t i o n s  a s  w e l l  as  o r  i n s t e a d  of a simple f i n e :  on t h e  
proof of any s p e c i f i c  o f f ence  an  o r d e r  may be made a g a i n s t  
t h e  o f f ende r  t o  remedy t h e  con t r aven t ion  w i t h i n  a g iven  pe r iod ,  
w i t h  t h e  f u r t h e r  s anc t ion  of a con t inu ing  f i n e  of $210 f o r  
f a i l u r e  t o  comply ( s e c t i o n  t 5 7 ) ;  and, on t h e  a p p l i c a t i o n  of 
an i n s p e c t o r ,  t h e  c o u r t  may make an o r d e r  p r o h i b i t i n g  the 
use of t h e  whole o r  any p a r t  of a f a c t o r y ,  o r  t h e  c a r r y i n g  
ou t  of any s p e c i f i c  process ,  wh ich  would invo lve  t h e  cont ra -  
ven t ion  of any of t h e  s a f e t y ,  h e a l t h  o r  welfare p r o v i s i o n s  of 
t h e  Act ( s e c t i o n  55),  and must do so  i f  it i s  s a t i s f i e d  t h a t  
t h e  premises cannot  be used wi thout  r i s k  of bod i ly  i n j u r y  
( s e c t i o n  5 4 ) .  F a i l u r e  t o  comply with such an o r d e r  w i l l  
presumably r ende r  those  r e s p o n s i b l e  l i a b l e  t o  imprisonment 
f o r  contempt of c o u r t .  F i n a l l y ,  any person i n  breach of a 
s t a t u t o r y  o r  common law duty which leads t o  pe r sona l  i n j u r y  
o r  damage i s  l i a b l e  t o  be sued by t h e  i n j u r e d  p a r t y  fo r  a 
c i v i l  remedy by way of damages. 

I 

I11 CURRENT PRACTICE I N  ENFORCEMENT 

19. A pure ly  lega l  a n a l y s i s  of  the  s t r i c t n e s s  of  l i a b i l i t y  

under the  f a c t o r i e s  l e g i s l a t i o n  from a s tudy of  the s t a t u t o r y  
p r o v i s i o n s  and t h e i r  i n t e r p r e t a t i o n  by t h e  c o u r t s  cannot i n  
i t s e l f  r evea l  t h e  e x t e n t  t o  which s t r i c t  l i a b i l i t y  i s  a p p l i e d  
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i n  pract ice .  Nor, a s  w e  have suggested,  can a detached 
lawyer ' s  a n a l y s i s  of a c t u a l  p rosecu t ion  c a s e s .  The n a t u r e  
of  l i a b i l i t y  i n  p r a c t i c e  i s  dependent on t h e  n a t u r e  of t h e  
system o f  enforcement a s  a whole, We have at tempted i n  t h i s  
p a r t ,  t h e r e f o r e ,  t o  g i v e  a b r i e f  account of t h e  c u r r e n t  
p r a c t i c e  of t h e  Factory I n s p e c t o r a t e  i n  t h e i r  t a s k  of en- 
f o r c i n g  t h e  l a w ,  through g e n e r a l  i n s p e c t i o n s  and follow-up 
v i s i t s ,  through t h e  i n v e s t i g a t i o n  of a c c i d e n t s  and complaints  
and through formal  legal proceedings ,  

The Fac tory  I n s p e c t o r a t e  

20 The enforcement of t h e  f a c t o r i e s  l e g i s l a t i o n  by an 
o f f i c i a l  i n s p e c t o r a t e  d a t e s  back t o  1833, when t h e  f i r s t  
I n s p e c t o r s  of F a c t o r i e s  were appoin ted .  S ince  t h a t  t i m e  t h e  

scope of t he  enforcement system has  become immeasurably 
l a r g e r .  I n  p l ace  of t h e  i n i t i a l  f o u r  i n s p e c t o r s  concerned 
p r i m a r i l y  w i t h  s e c u r i n g  compliance i n  some 3,000 t e x t i l e  
f a c t o r i e s  w i t h  t h e  law on t h e  employment of women and c h i l d r e n ,  
t h e r e  a r e  now some 400 i n s p e c t o r s  organised  i n  more t h a n  100 
d i s t r i c t  o f f i c e s  cove r ing  some 200,000 fac tor ies  a s  w e l l  a s  
premises s u b j e c t  t o  t h e  Off ices ,  Shops and Railway P r e m i s e s  
A c t .  D u r i n g  1968 some 80,000 s i tes  and f a c t o r i e s  were 
thoroughly in spec ted ,  and some 25,000 a c c i d e n t s  and compla in ts  
were i n v e s t i g a t e d .  Legal proceedings were brought a g a i n s t  more 
than  900 f i r m s .  Despi te  t h i s  massive i n c r e a s e  i n  scale,  
however, t he  bas i c  n a t u r e  of t h e  enforcement system does not  
by a l l  accounts  appear  t o  have a l t e r e d  apprec iab ly .  The 
I n s p e c t o r a t e  has always preferred t o  secu re  a p rogres s ive  
improvement i n  s t a n d a r d s  of s a f e t y ,  hea l tH and we l fa re  under  
t h e  terms of t h e  l e g i s l a t i o n  by encouragement and persuas ion  
rather than by a r i g i d  enforcement of t h e  l e t t e r  of  t h e  l a w  
i n  a l l  c a s e s .  l lCourt  proceedingsI1, a s  i s  stated i n  t h e  
Annual Report of H.M. C h i e f  I n s p e c t o r  of F a c t o r i e s  1968, 17 

"take t i m e  and are only normally undertaken when reasonable  
pe r suas ion  t o  b r i n g  c o n d i t i o n s  t o  a n  accep tab le  s t anda rd  has  
f a i l e d " .  The g e n e r a l  approach i s ,  perhaps ,  best descr ibed  
i n  t h e  fo l lowing  longer  quo ta t ion  from t h e  same source: 

"The enforcement and advisory  work of t h e  
I n s p e c t o r a t e  i s  not  done w i t h  a s ta r ry-eyed  and 
t h e o r e t i c a l  approach. The I n s p e c t o r  i s  f u l l y  
aware t h a t  t h e r e  may be three sides t o  a problem - 
t h e  management's and t h e  worker ' s  a s  w e l l  a s  h i s  
own. The management has t o  run a s u c c e s s f u l  



bus iness  i n  a compe t i t i ve  world and must 
c o n s t a n t l y  experiment w i t h  new processes  
and materials. The worker must be allowed 
t o  behave a s  a human being may reasonably 
be expected t o  behave, and n o t  a s  an automaton. 
The I n s p e c t o r  has t o  cont inue  t h e  j o b  t h a t  
t h e  I n s p e c t o r a t e  h a s  been doing  f o r  over  
130 y e a r s ,  t h a t  of en fo rc ing  t h e  s t a n d a r d s  
l a i d  down by t h e  law, many of which are  n o t  
i n  abso lu t e  and p r e c i s e  terms, bu t  hedged 
about by such phrases a s  ' reasonably  
p r a c t i c a b l e ?  and 'adequate  and s u i t a b l e ? .  
I n  these c i rcumstances  t h e  I n s p e c t o r ' s  
t r a i n i n g  i n  t h e  uniform a p p l i c a t i o n  of  t h e  
l a w  and h i s  wide  expe r i ence  a r e  impor tan t .  
More than  t h i s ,  he coope ra t e s  w i t h  the  most 
forward looking  managements and t rade and 
union a s s o c i a t i o n s  i n  ach iev ing  s t anda rds  
which  w i l l  become t h e  l e g i s l a t i o n  of tomorrow." 

It  is  i n  t h i s  g e n e r a l  l i g h t  t h a t  t h e  i n d i v i d u a l  a s p e c t s  of 
t h e  enforcement system must be seen. 

The i n s p e c t  i on  procedure 

2 1 .  It i s  t h e  dec la red  p o l i c y  of t h e  I n s p e c t o r a t e  t o  make 
a "gene ra l  inspec t ion"  of every f a c t o r y  not  less than once 
every  f o u r  yea r s .  An i n s p e c t o r  w i l l  v i s i t  t h e  f a c t o r y  with- 
o u t  warning, make a wide-ranging t o u r  o f  t h e  premises  i n  
company w i t h  a r e p r e s e n t a t i v e  of t h e  f i r m ,  no t ing  and d iscuss-  
i n g  w i t h  h i m  t h e  v a r i o u s  matters which appear t o  r e q u i r e  
a t t e n t i o n ,  I n  t h e  course  of t h e  v i s i t  he w i l l  peruse  t h e  
v a r i o u s  registers which t h e  employer i s  required t o  main ta in ,  
and f o l l o w  up any l e a d s  which t h e  e n t r i e s  o r  l a c k  of e n t r i e s ,  
may sugges t .  On h i s  r e t u r n  t o  t h e  d i s t r i c t  o f f i c e  a formal  
no te  of t h e  i n s p e c t i o n  w i l l  be recorded i n  t h e  f i r m ' s  f i l e ,  
and s h o r t l y  a f t e r  t h e  f i r m  w i l l  be formal ly  n o t i f i e d  of  t h e  
v a r i o u s  ryatters which t h e  i n s p e c t o r  w i s h e s  t h e  f i r m  t o  a t t e n d  
t o .  T h i s  n o t i f i c a t i o n  w i l l  normally be s e n t  on a s t anda rd  
form (Form 119)  which  runs as fo l lows:  

"I am w r i t i n g  t o  inform you t h a t  a t  a r e c e n t  
v i s i t  of H . M .  I n s p e c t o r  t o  your  premises i t  
was observed t h a t  t h e  matters mentioned below 
requ i r ed  your a t t e n t i o n . "  

Where t h i s  does not seem t o  ineet t h e  requirements  of t h e  case 
an i n d i v i d u a l  l e t t e r  w i l l  be  s e n t ,  And where t h e  i n s p e c t o r  
f e e l s  t h a t  w r i t t e n  n o t i f i c a t i o n  a lone  w i l l  probably not be 
s u f f i c i e n t  t o  induce t h e  f i r m  t o  a c t  he w i l l  make p l a n s  f o r  
f u r t h e r  a c t i o n  as  descr ibed below. O t h e r w i s e  t h e  f i r m  may 
not be v i s i t e d  i n  t h e  normal course of e v e n t s  f o r  a f u r t h e r  
pe r iod  of f o u r  y e a r s ,  

18 



2 2 .  A f u l l  record  of a l l  i n s p e c t i o n s  and r e s u l t i n g  co r re s -  
pondence i s  maintained a t  t h e  d i s t r i c t  o f f i c e  of t h e  Inspec t -  
o r a t e  cover ing  t h e  a r e a  i n  which t h e  f a c t o r y  i s  s i t u a t e d .  I n  
respect of construction s i tes ,  however, a inee  work on t h e  
s i t e  by t h e  c o n t r a c t o r  i s  a temporary matter, and s i n c e  t h e  
head o f f i c e  of t h e  f i r m  concerned may no t  be s i t u a t e d  i n  t h e  

same d i s t r i c t  a s  t h e  v a r i o u s  s i t e s  on which i t  i s  working, 
an independent system of i n s p e c t i o n  and f i l i n g  is  opera ted  
from a s e p a r a t e  r e g i o n a l  c o n s t r u c t i o n  o f f i c e .  A number of  
i n s p e c t o r s  work d i r e c t l y  from t h i s  r e g i o n a l  o f f i c e  and 
s p e c i a l i s e  i n  t h e  i n s p e c t i o n  of c o n s t r u c t i o n  s i tes .  T h i s  new 
system has  r e s u l t e d  i n  a much more e f f e c t i v e  coverage of 
c o n s t r u c t i o n  s i t e s  than  i n  t h e  pas t ,  though t h e  n a t u r e  of 
c o n s t r u c t i o n  work does  make i t  d i f f i c u l t  t o  main ta in  any 
r e g u l a r  system of p e r i o d i c  v i s i t i n g ,  and a number of s i t e s  
may s t i l l  never be v i s i t e d .  

The i n v e s t i g a t i o n  of a c c i d e n t s  and complaints  

23 0 The second major a c t i v i t y  of t h e  I n s p e c t o r a t e  is  t h e  
i n v e s t i g a t i o n  of a c c i d e n t s  and complaints .  On t h e  la tes t  
f i g u r e s  some 20,000 and 5,000 r e s p e c t i v e l y  of such i n v e s t i g a -  
t i o n s  are made i n  a f u l l  y e a r ,  i n  comparison w i t h  some 80,000 
g e n e r a l  i n s p e c t i o n s ,  though i n  many c a s e s  t h e  two f u n c t i o n s  
w i l l  be carr ied o u t  a t  t h e  same v i s i t .  S ince ,  a s  has  been 
s t a t e d  above, some 3QO,OOO r e p o r t a b l e  a c c i d e n t s  are recorded 
each y e a r ,  i t  i s  c l e a r  t h a t  on ly  a small p ropor t ion  of  
a c c i d e n t s  a r e  i n v e s t i g a t e d .  The p o l i c y  of t h e  I n s p e c t o r a t e  
i n  t h i s  respect i s  t o  make an i n v e s t i g a t i o n  only  where t h e  
formal  r e p o r t  from t h e  f i rm  sugges t s  "by t h e  s e v e r i t y  of t h e  

i n j u r i e s ,  by some i n d i c a t i o n  t h a t  a breach of t h e  l a w  was 
involved ,  by t h e i r  recur rence  i n  a p a r t i c u l a r  f a c t o r y  o r  f o r  
some o t h e r  reason" t h a t  f u r t h e r  i n v e s t i g a t i o n  i s  cal led f o r .  
I t  should be noted ,  i n  t h i s  c o n t e x t ,  t h a t  r e c e n t  surveys  by 
t h e  I n s p e c t o r a t e  have shown t h a t  only 16% of r epor t ed  acci .dents  
i n  f a c t o r i e s  and 19% of those  on c o n s t r u c t i o n  s i t e s  involved 
a c l e a r  breach of t h e  l aw:  t h e  v a s t  m a j o r i t y  appeared t o  be 
t h e  r e s u l t  of s i m p l e  human f a i l u r e  and i n  a t  l eas t  h a l f  t h e  
f a c t o r y  cases surveyed i t  was e s t ima ted  t h a t  no reasonably  
p r a c t i c a b l e  p recau t ions  could have been taken  t o  p reven t  t h e  
accident o r  mitigate t h e  i n j u r y .  l 9  
of a c c i d e n t s  is  t o  t h i s  e x t e n t  r e a d i l y  j u s t i f i a b l e .  

18 

The s e l e c t i v e  i n v e s t i g a t i o n  

18. Annual Report of H . M .  C h i e f  I n s p e c t o r  of Factories ( 1 9 6 8 )  
Cmnd. 4146. 

19. See Accidents  i n  t h e  Cons t ruc t ion  Indus t ry ,  H.M.S.O. 1967, 
and Annual Report  of H . M .  C h i e f  I n s p e c t o r  of  F a c t o r i e s  
1968, pp. 76-80. 
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2 4 .  It i s  t h e  p o l i c y  of t h e  I n s p e c t o r a t e ,  on t h e  o t h e r  

hand, t o  look i n t o  a l l  bona f i d e  compla in ts  a s  a matter of 
p r i o r i t y .  Many compla in ts  a r e  i n i t i a t e d  d i r e c t l y  or i n -  
d i r e c t l y  by trade u n i o n  representa t ives ,  others by 
i n d i v i d u a l s  w i t h  a sense  of gr ievance .  But even though an 
apprec i ab le  number of complaints  reveal no s i g n i f i c a n t  
breach of t h e  law, so t h a t  t h e  i n s p e c t o r  i s  not  i n  a p o s i t i o n  
t o  i n s i s t  on remedial  a c t i o n ,  i t  i s  f e l t  t o  be important  t o  
main ta in  t h e  image of an a c t i v e  I n s p e c t o r a t e  by t a k i n g  some 
o v e r t  s t e p s ,  i f  only by way of mediat ion between t h e  p a r t i e s .  

25 Where t h e  i n v e s t i g a t i o n  of an a c c i d e n t  o r  complaint  
does r e v e a l  matters r e q u i r i n g  a t t e n t i o n ,  whether  under t h e  
f a c t o r i e s  l e g i s l a t i o n  o r  more g e n e r a l l y  t o  fos te r  better 
working pract ices  o r  bet ter  i n d u s t r i a l  r e l a t i o n s ,  t h e  i n s p e c t o r  
w i l l  normally w r i t e  formal ly  t o  t h e  management s e t t i ng  out  h i s  
requirements  o r  sugges t ions .  A s  i n  t h e  case of i n s p e c t i o n s ,  
t h e  tone  of t h e  l e t t e r  w i l l  vary ,  accord ing  t o  t h e  s e r i o u s -  
ness  and urgency of t he  m a t t e r s  r a i s e d ,  from a simple s ta tement  
of t h e  requirements  of t h e  l e g i s l a t i o n  t o  a s t i f f  l e t t e r  
perhaps  ending w i t h  a s ta tement  t o  t h e  e f f ec t  t h a t  ??a s e r i o u s  
view is  taken of t h i s  f a i l u r e  t o  comply w i t h  your  o b l i g a t i o n s ;  
you a r e  advised  t o  t a k e  immediate a c t i o n  t o  remedy the  
s i t u a t i o n ,  and t h a t  H.M. I n s p e c t o r  w i l l  be making a f u r l h e r  
v i s i t  i n  t h e  nea r  f u t u r e ” .  The complainant may a l so  be 
n o t i f i e d  of t h e  r e s u l t  of t h e  i n v e s t i g a t i o n .  

26. There a r e  a number of o t h e r  a s p e c t s  of t h e  r o u t i n e  work 
of t h e  I n s p e c t o r a t e  which  should be mentioned. A good deal 

of t i m e  and energy i s  s p e n t  i n  persuading  employers t o  appo in t  
t h e i r  own s a f e t y  o f f i c e r s  and i n  t h e  encouragement of s a f e t y  
committees. A l a r g e  number of s p e c i a l  v i s i t s  are  made t o  
p r e m i s e s  a t  t h e  r eques t  of t h e  f i r m  t o  give advice  on matters 
raised by i n s p e c t o r s  o r  by t h e  f i r m ’ s  s a f e t y  o f f i c e r .  I n  
d i f f i c u l t  cases t h e  a i d  of t h e  Engineer ing and Medical 
I n s p e c t o r s  of t h e  c e n t r a l  I n s p e c t o r a t e  w i l l  be called i n ,  
f o r  example, where new machinery i s  t o  be i n s t a l l e d  o r  new 
chemical p rocesses  i n i t i a t e d .  S p e c i a l  s p o t  v i s i t s  w i l l  a l s o  
be made where there i s  thought t o  be a poss ib l e  breach of t h e  

l e g i s l a t i o n  on overt ime o r  t h e  employment of women and young 
persons.  I n s p e c t o r s  a l s o  f o l l o w  up correspondence wi th  
employers a r i s i n g  ou t  of l ega l  requirements  t o  carry o u t  
r e p a i r s  t o  equipment, such a s  l i f t i n g  gear o r  steam b o i l e r s ,  
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which have been ca l led  f o r  by in su rance  i n s p e c t o r s  o r  o t h e r  
competent persons,  o r  t o  make s t r u c t u r a l  a l t e r a t i o n s  
s t i p u l a t e d  by a f i r e  a u t h o r i t y  a s  a cond i t ion  of  t h e  i s s u e  
of' a c e r t i f i c a t e  of s a f e  means of escape.  F i n a l l y ,  a good 
d e a l  of  t i m e  i s  spen t  on g i v i n g  l e c t u r e s  and t a l k s .  

Enforcement procedures  

27. It w i l l  a l r eady  be apparent  t h a t  t h e  i n i t i a l  assumption 
of t h e  I n s p e c t o r a t e  is  t h a t ,  a s  a g e n e r a l  r u l e ,  a l l  employers 
a r e  prepared ,  even anxious,  t o  meet t h e i r  l ega l  o b l i g a t i o n s  
w i t h  r e s p e c t  t o  t h e  safety,  h e a l t h  and welfare of t h e i r  
employees. The main f u n c t i o n  of v i s i t s  of i n s p e c t i o n  and 
i n v e s t i g a t i o n ,  t h e r e f o r e ,  i s  t o  draw t h e  a t t e n t i o n  of employers 
t o  matters which,  f o r  one reason o r  ano the r ,  perhaps ignorance 
o f  the s t a t u t o r y  requirements  o r  p r e s s u r e  of day t o  day 
a d m i n i s t r a t i o n ,  they have not  a t t ended  t o ,  A breach o f  t h e  

f a c t o r i e s  l e g i s l a t i o n  i s  regarded i n i t i a l l y  a t  least  a s  a 
matter f o r  advice  and pe r suas ion  r a t h e r  t h a n  f o r  formal  legal 
a c t i o n .  It i s  widely recognised i n  f ac t  t h a t  i t  i s  v i r t u a l l y  
impossible  t o  run  a bus iness  wi thout  a t  some t i m e  i n f r i n g i n g  
t h e  s t r i c t  l e t t e r  of t h e  l a w .  I n  c a r r y i n g  ou t  an i n s p e c t i o n  
t h e  i n s p e c t o r  accord ingly  c o n c e n t r a t e s  on t h o s e  breaches which  
seem t o  him i n  a l l  t h e  c i rcumstances  t o  r e q u i r e  remedial 
a c t i o n .  H i s  j o b  i s  t o  i n t e r p r e t  and apply t h e  l a w  i n  a 
reasonable  and uniform manner s u b j e c t  t o  g e n e r a l  po l i cy  
d i r e c t i v e s  and, i n  doing so,  t o  seek t o  o b t a i n  a p rogres s ive  
improvement i n  c o n d i t i o n s .  The s i z e  and r e s o u r c e s  of  t h e  
f i r m  and t h e  s t anda rds  g e n e r a l l y  p r e v a i l i n g  i n  t h e  p a r t i c u l a r  
s e c t i o n  of i n d u s t r y  a re  important  f a c t o r s  i n  s e l e c t i n g  i t e m s  
f o r  comment and advice .  It is  extremely rare f o r  a g e n e r a l  
i n s p e c t i o n  - not t o  r e s u l t  i n  t h e  t fd i scovery"  and formal  
n o t i f i c a t i o n  of a number of breaches of t h e  l a w  for which 
c r i m i n a l  proceedings could be i n s t i t u t e d .  But i n  t h e  v a s t  
m a j o r i t y  of c a s e s  such matters a r e  not regarded a s  c r i m i n a l  
o f f e n c e s  i n  any o rd ina ry  sense  e i t h e r  by the I n s p e c t o r a t e  
o r  by t h e  employers concerned. 

28. I n  some c a s e s  adv ice  and pe r suas ion  a r e  not  s u f f i c i e n t  
and f u r t h e r  measures must be t aken  t o  en fo rce  t h e  require- 
ments of t h e  I n s p e c t o r a t e .  Where, from g e n e r a l  exper ience  
o r  knowledge of  t h e  p a r t i c u l a r  f i rm,  t h e r e  i s  reason  t o  expec t  
t h a t  matters r a i s e d  fo l lowing  an i n s p e c t i o n  o r  an inves t iga -  
t i o n  w i l l  no t  be a t t ended  t o ,  a "check v i s i t "  w i l l  be  planned, 
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u s u a l l y  some three  t o  s i x  months l a t e r ,  but e a r l i e r  i f  there 

i s  an  immediate danger of a c c i d e n t  o r  i n j u r y .  And i f  no 
a c t i o n  has  been taken when t h e  second v i s i t  i s  made, t h e  
p o s s i b i l i t y  of legal yroeeedLngs niuy be mentioned and perhaps 
confirmed i n  t h e  u s u a l  l e t t e r  t o  t h e  f i r m  s t a t i n g  t h e  r e s u l t  
of t h e  follow-up v i s i t ,  A s  i n  o t h e r  c a s e s ,  t h e  tone  and 
s e v e r i t y  of t h e  l e t t e r  w i l l  r e f l ec t  t h e  i n s p e c t o r ' s  e s t i m a t i o n  
of t h e  degree of e x p l i c i t  p r e s s u r e  which i s  necessary:  
mention may be made of f u r t h e r  check v i s i t s ,  of legal  proceed- 
i n g s ,  o r  of an i n t e n t i o n  t o  recommend an  immediate p rosecu t ion  
i f  t h e  ma t t e r  i s  not s w i f t l y  a t t ended  t o ,  

29.  Where a series of v i s i t s  and l e t t e r s  f a i l  t o  produce 
t h e  des i red  e f f e c t ,  o r  a t  l e a s t  some evidence of  a change of 
h e a r t  on t h e  par t  of t h e  employers,  o r  where t h e  i n v e s t i g a t i o n  
of an a c c i d e n t  r e v e a l s  a s e r i o u s  breach of t h e  law,;&.iformal 
p rosecu t ion  r e p o r t  w i l l  be submit ted by t h e  i n s p e c t o r  concerned 
s e t t i n g  out  f o r  h i s  s u p e r i o r s  t h e  c i rcumstances  of t h e  case 
and h i s  reasons  f o r  recommending c r i m i n a l  proceedings.  It i s  
a s t and ing  r u l e  t h a t  such a r e p o r t  should be submit ted i n  
r e s p e c t  of any major i t e m  l e f t  ou t s t and ing  a f t e r  a second 
check v i s i t .  The  r e p o r t  i s  cons idered  by t h e  l o c a l  d i s t r i c t  
i n s p e c t o r  and t h e n  forwarded f o r  f i n a l  approval  o r  r e j e c t i o n  
t o  t h e  r e g i o n a l  supe r in t end ing  i n s p e c t o r .  Where proceedings 
a r e  a u t h o r i s e d ,  a s  they were i n  somewhat less than  ha l f  t h e  
cases submit ted from t h e  two survey d i s t r i c t s ,  t h e  case w i l l  
then be prepared by t h e  i n s p e c t o r  o r  d i s t r i c t  i n s p e c t o r  and 
conducted by him a t  t h e  loca l  magistrates '  c o u r t  a s  soon a s  
a s u i t a b l e  d a t e  f o r  t h e  hea r ing  can  be a r ranged .  Though it 
i s  no longe r  o f f i c i a l  p o l i c y ,  t h e r e  is s t i l l  a tendency f o r  
t h e  o l d  r u l e  t h a t  no informal  c o n t a c t  should be made w i t h  t h e  

f i r m  i n  t h e  i n t e r v a l  between t h e  submission of a p rosecu t ion  
r e p o r t  and t h e  i n s t i t u t i o n  of proceedings t o  be app l i ed  i n  
pract ice .  I n  normal c o n d i t i o n s  t h e  f i n a l  hea r ing  w i l l  be 

h e l d  w i t h i n  a per iod  of one o r  two months. I n  t h e  m a j o r i t y  
of cases t h e  defendant  p l e a d s  g u i l t y  t o  the  charges brought 
a g a i n s t  him u n l e s s  he f e e l s  t h a t  t h i s  may have an  adverse  
e f f e c t  on subsequent c i v i l  l i t i g a t i o n .  Even where t h e  case 
i s  c o n t e s t e d  i n  whole o r  i n  pa r t  a c q u i t t a l s  are  r a r e :  of 
t h e  2,521 in format ions  l a i d  a g a i n s t  937 f i r m s  i n  l968 ,2 ,371  
r e s u l t e d  i n  c o n v i c t i o n ,  O f  these c a s e s ,  w e l l  ove r  h a l f  

( 1 , 5 9 7 )  concerned f a i l u r e  t o  comply w i t h  s a f e t y  requirements ,  
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p r i n c i p a l l y  t h e  f enc ing  of machinery and t h e  proper  guard ing  
of e l e v a t e d  workplaces;  of t h e  r e s t ,  396 concerned t h e  h e a l t h  
and we l fa re  p r o v i s i o n s  of  t h e  A c t  and 280 t h e  f a i l u r e  t o  
submit o r  d i s p l a y  t h e  r e q u i s i t e  forms and n o t i c e s .  The 
sen tences  imposed f o r  breaches of t h e  A c t  va ry  from a b s o l u t e  
discharge o r  a nominal f i n e  up t o  t h e  maximum of 2300 f o r  any 
one o f fence ;  t h e  average f i n e  i n  1967 w a s  233 p e r  o f f e n c e ,  
though it should be remembered t h a t  it i s  normal f o r  a t  l eas t  
two charges t o  be l a i d  a g a i n s t  each defendant .  

30.  The mere f ac t  of  p rosecu t ion  and c o n v i c t i o n  does not  
i n  i t se l f  secu re  compliance w i t h  t h e  p r o v i s i o n s  of t h e  Act ,  
though, a s  m i g h t  be expected,  it does s p u r  t h e  ma jo r i ty  of 
r e c a l c i t r a n t  employers i n t o  a c t i o n .  The c o u r t s  are  empowered 
under s e c t i o n  157 t o  make an o r d e r  f o r  t h e  execu t ion  of any 
works necessary t o  e f fec t  compliance w i t h  t h e  A c t .  But t h i s  
w i l l  be of l i m i t e d  va lue  i n  respect of some con t r aven t ions :  
i t  i s  more a p p r o p r i a t e ,  f o r  example, f o r  cases involv ing  t h e  
i n s t a l l a t i o n  of v e n t i l a t i o n  o r  washing f a c i l i t i e s  than  t h o s e  
concerned w i t h  less  permanent m a t t e r s  such a s  t h e  p rov i s ion  
of guard r a i l s  on s c a f f o l d i n g  o r  t h e  f i x i n g  of  a ladder .  I n  
a d d i t i o n  i t  would be p o s s i b l e  i n  some c a s e s  f o r  t h e  f i r m  t o  
apply f o r  an  o r d e r  under  s e c t i o n  157, i n  o r d e r  t o  provide a 
legal defence i n  respect of t h e  pe r iod  of  grace which t h e  

c o u r t  w i l l  a l low.  I n  t h e  r e s u l t ,  l i t t l e  u s e  i s  made of 
s e c t i o n  157 by t h e  I n s p e c t o r a t e ,  i f  only because i t  i s  f e l t  
t h a t  t h e  t i m e  which i s  i n e v i t a b l y  spent  i n  c o n t i n u a l  a p p l i c a t i o n s  
t o  t h e  c o u r t  where a n  o r d e r  i s  made could  be more p r o f i t a b l y  
s p e n t  on o t h e r  methods of enforcement.  I n  normal c a s e s ,  t hen ,  
i t  i s  l e f t  t o  t h e  I n s p e c t o r a t e  t o  ensure t h a t  p rosecu t ion  does  
secure  t h e  in tended  e f f ec t  by means of f u r t h e r  check v i s i t s  
and le t te rs .  T h i s  i s  a l s o  done where t h e  i n s p e c t o r ' s  r eques t  
f o r  a p rosecu t ion  i s  not approved, whe the r  on t h e  grounds t h a t  
t h e  f i r m  should be g iven  more t i m e  o r  f o r  some o t h e r  reason ,  

31 T h i s  b r i e f  account of t h e  c u r r e n t  p r a c t i c e  of t h e  
I n s p e c t o r a t e  i s  not intended t o  do more than  provide t h e  
background f o r  t h e  more d e t a i l e d  a n a l y s i s  wh ich  fodlows of 
t h e  reasons behind t h e  d e c i s i o n  t o  take e n f o r c e m n t  a c t i o n ,  
by prosecu t ion  o r  o therwise .  
t h a t  suck a c t i o n  i s  embarked on only when encouragement and 
persuas ion  have f a i l ed .  The system as a whole has  been a p t l y  
described as  one of "extended caut ioning" ,  though some 
q u a l i f i c a t i o n  of t h i s  i s  perhaps c a l l e d  f o r  i n  t h e  case of 

But it should a l r e a d y  be c l e a r  
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s e r i o u s  a c c i d e n t s .  It is ,  i n  a sense ,  a n a t u r a l  r e s u l t  of 
t h e  r o l e  wh ich  t h e  I n s p e c t o r a t e  has  assumed of t h e  f r i e n d l y  
and knowledgeable a u t h o r i t y - f i g u r e ,  anxious  t o  main ta in  t h e  
b e s t  p o s s i b l e  r e l a t i o n s h i p  w i t h  any f i r m  which shows any 
w i l l i n g n e s s  t o  coopera te  w i t h  i t s  o b j e c t i v e s .  A s t r i c t e r  and 
more detached approach t o  c r i m i n a l  proceedings i s  f e l t  t o  be 

incompatible  w i t h  t h a t  r o l e .  

I V  THE REASONS FOR ENFORCEMENT DECISIONS 

3 2 .  The main o b j e c t  of a more d e t a i l e d  a n a l y s i s  of t h e  
reasons behind t h e  d e c i s i o n  t o  take enforcement a c t i o n  and 
even tua l ly  , t o  p rosecu te  i s  t o  assess t h e  e x t e n t  t o  which 
f a u l t  on t h e  pa r t  of t h e  o f f e n d e r  i s  taken  i n t o  account .  For 
i f  formal  l e g a l  a c t i o n  is i n  p r a c t i c e  taken  only  a g a i n s t  t h o s e  
employers who can be shown t o  have been a t  f a u l t ,  i t  i s  c l e a r l y  
d i f f i c u l t  t o  argue t h a t  any element of s t r i c t  l i a b i l i t y  i s  
necessary t o  t h e  e f f i c a c y  of t h e  enforcement system. A c l o s e r  
look a t  i n d i v i d u a l  enforcement d e c i s i o n s ,  however, i s  a l s o  
r e l e v a n t  t o  t h e  w i d e r  i s s u e s  of t h e  s u i t a b i l i t y  of t h e  ex is t -  
i n g  l e g a l  framework, as i t  i s  opera ted  by t h e  I n s p e c t o r a t e ,  t o  
t h e  b a s i c  o b j e c t i v e s  of the  f a c t o r i e s  l e g i s l a t i o n .  I t  should 
be remembered t h a t  o u r  sample w a s  drawn from 2 only  out  of 101 
d i s t r i c t  o f f i c e s ,  and a l l  o u r  f i n d i n g s  must be i n t e r p r e t e d  
acco rd ing ly ,  

33 With  t h e  r e sources  a t  our  d i s p o s a l ,  o u r  s tudy  w a s  
n e c e s s a r i l y  l i m i t e d  t o  an  a n a l y s i s  of t h e  o f f i c i a l  r eco rds  
of i n d i v i d u a l  f inns a s  maintained by t h e  Factories I n s p e c t o r a t e ,  
o c c a s i o n a l l y  supplemented by a b r i e f  d i scuss ion  w i t h  a l o c a l  
i n s p e c t o r .  We made a d e t a i l e d  s tudy  of two samples of c a s e  
h i s t o r i e s  composed of ( a )  22 f i r m s  i n  respect of which 

c r i m i n a l  proceedings had been s e r i o u s l y  cons idered  through 
t h e  submission of a p rosecu t ion  r e p o r t ,  and ( b )  21 o t h e r  
f i r m s  of s i m i l a r  s i z e  and n a t u r e  i n  r e s p e c t  of which prose- 
c u t i o n  r e p o r t s  had no t  been made, The first group of case 
h i s t o r i e s  w a s  selected from t h e  register of p rosecu t ion  
r e p o r t s  i n  two d i s t r i c t  o f f i c e s  i n  t h e  South-East r eg ion ,  and 
t h e  p a i r i n g  of t h e  firms w a s  made w i t h  t h e  advice  of t h e  
l o c a l  D i s t r i c t  I n s p e c t o r s ,  i n  o r d e r  t o  show how w h a t  might 

outwardly appear  t o  be s i m i l a r  s i t u a t i o n s  w e r e  dea l t  w i t h  
i n  d i f f e r e n t  ways. Cases  i n  which t h e  p rosecu t ion  r e p o r t  
was submit ted a f t e r  t h e  i n v e s t i g a t i o n  of an a c c i d e n t ,  f o r  
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example, were pa i r ed  w i t h  o t h e r  cases i n  which a s i m i l a r  
accident  d i d  no t  r e s u l t  i n  a p rosecu t ion  r e p o r t ,  An obvious 
l i m i t a t i o n  of t h i s  method of r e sea rch  i s  t h a t ,  i n  t h e  ma jo r i ty  
o f  c a s e s ,  enforcement a c t i o n  i s  taken  more o r  less as a ma t t e r  
of  cour se  w i t h i n  t h e  t r a d i t i o n  of t h e  I n s p e c t o r a t e .  Specific 
reasons  a r e  consequent ly  r a r e l y  expressed on paper and, where 
they  are ,  they w i l l  t end  t o  be reasons  f o r  d e v i a t i n g  from t h e  

course  of a c t i o n  which would normally be expected i n  such a 
case. I n  a d d i t i o n ,  s p e c i f i c  m a t t e r s  which are thought  worthy 
o f  e x p r e s s  comment may n o t  always be t h e  d e c i s i v e  f a c t o r s  i n  
r each ing  a p a r t i c u l a r  dec i s ion .  A de ta i l ed  q u a n t i t a t i v e  
a n a l y s i s  of f a c t o r s  mentioned i n  f i l e s  could ,  t h e r e f o r e ,  be 
s e r i o u s l y  misleading.  However, it i s  p o s s i b l e  t o  g a i n  some 
i n s i g h t  i n t o  t h e  kind of f a c t o r s  which  may i n f l u e n c e  
i n s p e c t o r s  and t h e i r  s u p e r i o r s  i n  t h e  decision-making process  
by s e t t i n g  down those  matters w h i c h  were s p e c i f i c a l l y  mentioned 
and grouping them under  a number of main heads.  W e  have done 
t h i s  f o r  enforcement a c t i o n  s h o r t  of p rosecu t ion  and f o r  
p rosecu t ion  i t s e l f  s e p a r a t e l y  s i n c e  t h e  reasons  f o r  and 
a g a i n s t  p rosecu t ion  t end  t o  be much more f u l l y  expressed .  

An a n a l y s i s  of s ta ted reasons  f o r  enforcement a c t i o n  
s h o r t  of p rosecu t ion  

3 4 .  The reasons  e x p l i c i t l y  mentioned i n  r e spec t  of  a c t i o n  
s h o r t  of prosecut ion  w e r e  almost e x c l u s i v e l y  reasons  f o r  
t a k i n g  less a c t i o n  than  might have been expected. 
perhaps because t h e  reasons  i n  f avour  of such a c t i o n ,  f o r  
i n s t a n c e ,  w r i t i n g  a s t i f f  warning l e t t e r  o r  p lanning  a check 
v i s i t ,  a re  b u i l t  i n t o  t h e  system of e s c a l a t i n g  p r e s s u r e s .  
The three f a c t o r s  a c t u a l l y  mentioned i n  f avour  of s t r o n g  
a c t i o n  - t h e  f a c t  of  prev ious  adv ice ,  t h e  number of items 
r e q u i r i n g  a t t e n t i o n  and t h e  s e r i o u s n e s s  of t h e  i n j u r y  f r o m  
a n  acc iden t  - are  precisely those  which would n a t u r a l l y  lead  
t o  enforcement a c t i o n .  The reasons  e x p l i c i t l y  g iven  f o r  not 
t a k i n g  vigorous a c t i o n ,  o r  any a c t i o n  a t  a l l ,  are more 
informat ive .  They may perhaps be grouped under three main 
heads ( (A) ,  ( B )  and ( C )  i n  t h e  T a b l e  below) a s  fo l lows :  

T h i s  i s  
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Table 1 - Reasons g iven  f o r  not  t a k i n g  s t r o n g  a c t i o n  a g a i n s t  
employers - a sample of 21 f i rms  i n  respect of which no pro- 

s e c u t i o n  r e p o r t  was made 

NATURE OF REASON PARTICULAR EXAMPLES 
FREQUENCY 

OF 
I 

I REASONS I I 
I ( A )  FAULT ON SPECIFIC  ISSUE 

1 .  Lack of  negl igence 

-- 

2 .  O t h e r  person a t  f a u l t  

An unforeseeable  a c c i d e n t  3 
Reasonable use  of machinery 

1 though t e c h n i c a l l y  unfenced 
A l l  reasonable  s t e p s  taken  
land no r e a l  a l t e r n a t i v e  

I n j u r e d  person t o  blame 

2 

2 

12 
> 1 I IFaul t  of s u p p l i e r  

1 I 

( B )  GENERAL PERFORMANCE AND 
ATTITUDE OF FIRM 

I I 
3 .  Genera l ly  good f i r m  Good g e n e r a l  s t anda rd  of  

f enc ing  2 
I I 

I I 
4. Some progress made 15 of 19 i t e m s  a t t ended  t o  - 

Guards much 'be t te r  4 
I I 

I I 
5 .  Immediate a c t i o n  (New guard quick ly  made 

I I 

I I 
6. P rospec t ive  a c t i o n  Manager s i n c e r e l y  concerned 

Machine t o  be r ep laced  soon 
P r e m i s e s  t o  be r e b u i l t  
I I. 

~~ 

7 .  Marginal  breach 

8. No r e sources  

I (C) EXTENUATING CIRCUMSTANCES 

Accident t e c h n i c a l l y  r epor t -  
ab l e  but only j u s t  ove r  l i m i t  1 

Technica l  f a i l u r e  t o  f e n c e  4 

Lack of money i n  small f i r m  1 

I n j u r e d  person d e a f ,  though 

Not a formal  v i s i t  of 
system unsa fe  1 

i n s p e c t i o n  1 
Planning  permission problems 1 

- 



It is  c l e a r  from t h i s  t h a t  l a c k  of blameworthiness on t h e  p a r t  
of t h e  employer i s  t h e  p r i n c i p a l  c o n s i d e r a t i o n  i n  g e n e r a l  
terms, bu t  t h a t  i t  may be a s ses sed  e i t h e r  i n  r e s p e c t  of l a c k  
of f'uuIC OYCI' t h e  pnrt.i.eulur i a v u e  o r  i n c i d e n t ,  usual ly  an 
a c c i d e n t ,  o r  e l se  by r e fe rence  t o  t h e  f i r m ' s  p a s t  record and 
t h e  p rospec t s  of remedial  a c t i o n .  I n  a d d i t i o n ,  minor breaches 
.re l e n i e n t l y  t rea ted ,  and e x t e n u a t i n g  c i rcumstances  are taken  
i n t o  account ,  though they  would not  a f f o r d  a defence i n  s t r i c t  
law. For  i n s t a n c e ,  where t h e  secure f enc ing  of machinery i s  
c lear ly  impract icable ,  an agreement may be made w i t h  t h e  
i n d u s t r y  concerned no t  t o  en fo rce  t h e  s t r i c t  l e t t e r  of t h e  l a w  
a s  long  as  reasonable  s a f e t y  s t a n d a r d s  a r e  maintained;  hence 
Lie so-ca l led  t t t echn ica l ' t  f a i l u r e s  t o  fence .  

An a n a l y s i s  of  reasons  f o r  and a g a i n s t  t h e  i n s t i t u t i o n  
of proceedings 

3 5 .  The reasons f o r  and a g a i n s t  t h e  i n s t i t u t i o n  of c r i m i n a l  
proceedings are c l e a r l y  stated i n  every p rosecu t ion  r e p o r t ,  
and t h e  v a r i o u s  memoranda attached t o  it-. A somewhat f u l l e r  
account  i s ,  t h e r e f o r e ,  p o s s i b l e  i n  respect of t h e  cases i n  
which  prosecut ion  w a s  s e r i o u s l y  cons idered .  The m a j o r i t y  of 
i s s u e s  r a i s e d  may be grouped under t h e  same p r i n c i p a l  heads,  
a s  t h e  accompanying a n a l y s i s  of a l l  t h e  f a c t o r s  mentioned, 
both i n  favour  of and a g a i n s t  t h e  i n s t i t u t i o n  of proceedings ,  
shows. Considerably more a t t e n t i o n  was pa id  t o  t h e  ques t ion  
of previous  advice o r  warning, however, and, i n  a d d i t i o n ,  
f a c t o r s  of an e n t i r e l y  d i f f e r e n t  n a t u r e  were ra i sed ,  p r i n c i p a l l y  
concerning t h e  l i k e l y  e f fec t  on p u b l i c  op in ion  of i n s t i t u t i n g ,  
o r  f a i l i n g  t o  i n s t i t a t e ,  proceedings.  The I n s p e c t o r a t e  is 
understandably anxious  t o  main ta in  i t s  image a s  t h e  i m p a r t i a l  
g u a r a n t o r  of  proper  s t a n d a r d s  of s a f e t y ,  h e a l t h  and w e l f a r e .  
Accordingly,  any c a s e  i n  which t h e  arguments put  t o  t h e  c o u r t  
m i g h t  show the  I n s p e c t o r a t e  i n  an  unfavourable  l i g h t ,  f o r  
i n s t a n c e ,  i n  having f a i l e d  i n  i t s  du ty  of enforcement o r  i n  
p rosecu t ing  a n  employer long a f t e r  t h e  r equ i r ed  s t a n d a r d s  
have been achieved,  a u t h o r i s a t i o n  of proceedings i s  l i k e l y  
t o  be w i t h h e l d .  A number of o t h e r  related i s s u e s  w e r e  raised 
both f o r  and a g a i n s t  proceedings:  i n  one case concern ing  a 
p u b l i c  co rpora t ion  it was argued t h a t  t h e  c o r p o r a t i o n  had 
neglected i t s  o b l i g a t i o n s  f o r  y e a r s  and t h a t  a t  least  30  of 
i t s  employees w e r e  w a i t i n g  t o  see i f  t h e  I n s p e c t o r a t e  w a s  as  
powerless  a s  they  suspec ted ;  b u t ,  i n  t h e  e v e n t ,  i t  w a s  
appa ren t ly  decided t h a t  t h e  image of one pub l i c  a u t h o r i t y  

27 



pursu ing  ano the r  w a s  one t o  be avoided and s t r enuous  informal  
p r e s s u r e s  were a p p l i e d  which e v e n t u a l l y  proved s u c c e s s f u l .  

M a t t e r s  of t h i s  kind c l e a r l y  assume cons ide rab le  importance 
I I Y  soon as thc! p o s s i b i l i t y  of  publ i c ly  invoking t h e  assiatanee 
of t h e  c o u r t s  i n  s e c u r i n g  compliance w i t h  t h e  A c t  is raised. 

Table  2 - Reasons g iven  for and a g a i n s t  t h e  i n s t i t u t i o n  of  
proceedings  - a sample of 2 2  f i r m s  i n  respect of which a 

p r o s e c u t i o n  r e p o r t  w a s  made 

NATURE OF REASON PARTICULAR EXAMPLES 
FREQUENCY 

OF 
REASONS 
- 

(A) FAULT ON SPECIFIC ISSUE 

1 .  Genera l  negl igence 

2 .  Previous  advice  

3 .  Other  person a t  f a u l t  

( B )  GENERAL PERFORMANCE AND 
ATTITUDE OF FIRM 

4 .  G e n e r a l  s t anda rd  

For 
Inadequate  system of work 

- 
5 

Mere e r r o r  of judgment ARainstl 
For 1 - 

Management aware of 
prev ious  adv ice  

N o  p r e c i s e  warning 
Against  

7 

2 

Against  
F a u l t  of o p e r a t o r  
Meddling by 3rd  p a r t y  
Goods rece ived  i n  
dangerous s t a t e  
Misled by insurance  
i n s p e c t o r  

I 

- For1 
Very poor record  

Good f i r m  w i t h  i n t e r e s t  
Against I 

I i n  employees 
Cond i t ions  not  a s  bad a s  
i n  o t h e r  s imilar  f i r m s  
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Table 2 contd. .  . 

For 

Agains t  

- 
T i m e  given t o  comply but  

J u s t  enough p rogres s  t o  

no p rogres s  made 

NATURE OF REASON 

I 

6 .  Immediate a c t i o n  

Against  
Co-operative l e t t e r  from 
f i n n  

7 .  Prospec t ive  a c t i o n  
2 

( C )  SPECIAL CIRCUMSTANCES 

P o s s i b i l i t y  of r e b u i l d i n g  

8. S i z e  of f i r m  

1 

9. Nature  of breach 

0. O t h e r  

PARTICULAR EXAMPLES 
1 FREQUENCY 

OF 
REASONS 
- 

4 

1 : 
Against  

Acted on t h r e a t  of  
p rosecu t ion  
Guard immediately f i t t e d  

For - 
A large concern which  
should do more I 
Small  f i r m  w i t h  s can t  I 

I r e sources  
L i m i t e d  number of 
employees 

1 

2 

1 

For - 
B l a t a n t  breaches  2 

I ’  Against  
S l i g h t  i n j u r y  only 

Overtime breach c l o s e  Against t o  I 
C h r i s t m a s  
I n j u r e d  person had 30 
years’ exper ience  and no 
previous  a c c i d e n t  
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T a b l e  2 con td . .  . 

FREQUENCY 
OF - NATURE OF REASON PARTlCULAR EXAMPLES 

REASONS 

(D) OTHER CONSIDERATIONS 

1 .  Image of I n s p e c t o r a t e  
For - 

Employees looking on t o  
see i f  H.M.F.I. can do 
any t h i n g  
Request f o r  f a c t u a l  
s ta tement  on unrepor ted  
a c c i d e n t  
Good luck only  prevented 
s e r i o u s  a c c i d e n t  

Again st 
H.M.F.I. f a i l e d  t o  f o l l o w  
up a f t e r  previous  
warnings 
Not advised by H.M.F.I. 
a t  r ecen t  i n s p e c t  i on  
200 such machines i n  u s e  
and no previous  complaint 
No p o i n t  i n  proceedings 
because o b j e c t i v e  now 
achieved 
Can’ t  prove f a u l t  
Court  unsympathetic 

2 
1 

The place of f a u l t  i n  enforcement d e c i s i o n s  

3 6 .  
t h a n  i l l u s t r a t e  t h e  framework of c o n s i d e r a t i o n s  w i t h i n  which 
i n d i v i d u a l  d e c i s i o n s  are reached. It does not  a l l o w  t h e  

d e c i s i v e  i s s u e s  t o  be d i s t i n g u i s h e d .  But t h e  a n a l y s i s  does 
show t h a t  t h e  I n s p e c t o r a t e  normally a p p l i e s  a broad concept ion  
of f a u l t  o r  blameworthiness i n  e n f o r c i n g  t h e  A c t ,  It i s  
equa l ly  c l e a r  t h a t  t h i s  concept ion  goes much f u r t h e r  t han  t h e  
e x i s t i n g  s t a t u t o r y  defences ,  which, a s  we  have seen ,  a r e  more 
o r  less l i m i t e d  t o  c a s e s  i n  which some o t h e r  person can  be 

shown t o  have been a t  f a u l t .  To  some e x t e n t ,  t hen ,  t h e  

argument t h a t  s t r ic t  l i a b i l i t y  i s  unnecessary i s  borne o u t ,  
On t h e  o t h e r  hand <he concept ion  of f a u l t  which emerges 

An a n a l y s i s  of a l l  stated reasons  can do l i t t l e  more 

‘I 

i nvo lves  a c o n s i d e r a t i o n  of much more t h a n  t h e  i n d i v i d u a l  
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i n c i d e n t  o r  breach w i t h  wh ich  lega l  p r o c e e d i n g s  may be i n v o l v e d .  
The  o v e r a l l  a t t i t u d e  and  per formance  of  t h e  f i r m  is  o f t e n  of 
c o n s i d e r a b l e  impor t ance ,  Simply t o  i n t r o d u c e  a p r o v i s i o n  t o  
tlic cf'f'ect t h a t  there should be no l i a b i l i t y  i n  the absence of' 
n e g l i g e n c e  i n  r e s p e c t  of  t h e  p a r t i c u l a r  b reach  might  n o t ,  
t h e r e f o r e ,  be s u f f i c i e n t  t o  b r i n g  t h e  l a w  i n t o  l i n e  w i t h  t h e  
r e a l i t y  of t h e  en fo rcemen t  p r o c e s s  a s  it i s  c u r r e n t l y  o p e r a t e d .  
A much more precise f o r m u l a t i o n  of t h e  c o n c e p t i o n  of f a u l t  
i n h e r e n t  i n  c u r r e n t  enforcement  pract ice  i s  n e c e s s a r y  i f  t h a t  
i s  t o  be achieved. For  t h i s  r e a s o n  a more de ta i led  s tudy  of 
i n d i v i d u a l  enforcement  d e c i s i o n s  i s  r e q u i r e d .  

t 

V THE DECISION TO INSTITUTE PROCEEDINGS 

37 The d e c i s i o n  t o  p r o s e c u t e  i n v o l v e s  t h e  a s ses smen t  and 
e v a l u a t i o n  of  a number of  d i f f e r e n t  and o f t e n  c o n f l i c t i n g  
c o n s i d e r a t i o n s .  As t h e  a n a l y s i s  se t  o u t  above shows, t h e  p a s t  
r e c o r d  of  t h e  f i r m  and t h e  n a t u r e  of p r e v i o u s  d e a l i n g s  w i t h  
t h e  I n s p e c t o r a t e  may be a s  s i g n i f i c a n t  a s  t h e  p a r t i c u l a r  
c i r c u m s t a n c e s  of t h e  breach o r  breaches w i t h  which t h e  

p r o s e c u t i o n  r e p o r t  dea l s .  The i s s u e s  wh ich  t e n d  t o  be raised 
i n  cases a r i s i n g  o u t  of a n  a c c i d e n t  and  i n j u r y ,  however, are 
a p p r e c i a b l y  d i f f e r e n t  f rom t h o s e  ra ised i n  cases a r i s i n g  o u t  
o f  a s e r i e s  of i n s p e c t i o n s  and check v i s i t s ,  The sample of 
22 p a i r e d  cases has, t h e r e f o r e ,  been s p l i t  a l o n g  t h e s e  l i n e s  
f o r  t h e  p u r p o s e s  o f  a n a l y s i s .  The r e s u l t i n g  small numbers 
i n  each g roup  make any at tempt  a t  d e t a i l e d  s t a t i s t i c a l  
t a b u l a t i o n  i m p r a c t i c a b l e .  I n  any case,  i t  i s  p robab ly  more 
i n f o r m a t i v e  t o  g i v e  a br ief  d i s c u r s i v e  accoun t  of each 
i n d i v i d u a l  case a l o n g  w i t h  i t s  " p a i r "  i n  which no p r o s e c u t i o n  
r e p o r t  w a s  submi t t ed .  I n  t h i s  way i t  w i l l  be p o s s i b l e  t o  make 
some a s s e s s m e n t  of  t h e  f a c t o r s  which  may have been c r u c i a l  t o  
t h e  d e c i s i o n  t o  submit  a p r o s e c u t i o n  r e p o r t  and a l s o  of t h e  

r e l a t i v e  e f f i c a c y  o f  t h e  d i f f e r e n t  a c t i o n  t a k e n .  Judgments  
of t h i s  k i n d  a r e ,  of c o u r s e ,  e s s e n t i a l l y  s p e c u l a t i v e .  But 
t h e  method adopted  does ,  p e r h a p s ,  g i v e  t h e  bes t  o v e r a l l  p i c t u r e  
of  t h e  a t t i t u d e  of  t h e  I n s p e c t o r a t e  t o  f o r m a l  l ega l  proceed-  
i n g s .  It shou ld  be remembered once a g a i n  t h a t  o u r  sample w a s  
drawn f rom on ly  2 o u t  of 101 d i s t r i c t  o f f i c e s ,  and o u r  f i n d i n g s  
must be i n t e r p r e t e d  a c c o r d i n g l y .  



Prosecu t ion  i n  improvement cases 

3 8 .  A s  can be seen from t h e  accompanying t a b u l a t i o n  of t h e  
1 1  prosecut ion  r e p o r t s  submitted i n  respect o f  cantraventionw 
discovered  i n  t h e  course of i n s p e c t i o n s  or a s  a r e s u l t  of' 
complaints  (commencing o v e r l e a f ) ,  f i v e  only w e r e  approved. 
I n  each of t h e s e ,  however, c o n v i c t i o n s  were obta ined  and 
f i n e s  ranging from 210 t o  2150 i n  a l l  w e r e  imposed. I n  
a d d i t i o n ,  i n  one case an o r d e r  w a s  made by t h e  c o u r t  under 
s e c t i o n  157 f o r  compliance w i t h i n  t h e  space of two months. 

3 9 .  I t  i s  d i f f i c u l t  t o  be p r e c i s e  about t h e  reasons  f o r  
t h e  submission of  t h e  r e p o r t s  o r  f o r  t h e  i n s t i t u t i o n  of 
proceedings i n  these cases. I n  almost every i n s t a n c e  t h e  

f ac t  of  prev ious  warning on the  p o i n t  i n  q u e s t i o n  w a s  mention- 
e d ,  i f  only because a s p e c i a l  space i s  provided on the  r e l e v a n t  
form f o r  in format ion  of t h i s  kind.  P rev ious  advice o r  warning 
i s  not  an  e s s e n t i a l  f a c t o r ,  however, s i n c e  i n  two ( a s s o c i a t e d )  
cases proceedings were i n s t i t u t e d  immediately on t h e  d iscovery  
of t h e  f a i l u r e  t o  regis ter  a branch works and o t h e r  breaches 
of s a f e t y  and w e l f a r e  m a t t e r s .  More g e n e r a l l y ,  t h e  reason f o r  
sugges t ing  prosecut ion  appears  t o  have been a be l ie f  by t h e  

i n s p e c t o r  concerned, whe the r  based on p rev ious  d e a l i n g s  w i t h  
t h e  f i r m  o r  on t h e  a t t i t u d e  of t h e  management when faced w i t h  
t h e  requirements  of t h e  I n s p e c t o r a t e ,  t h a t  t h e  u s u a l  methods 
of  persuas ion  and v e i l e d  threats  would not  produce r e s u l t s .  
T h i s  i s  borne o u t  by t h e  f ac t  t h a t  a u t h o r i s a t i o n  f o r  proceed- 
i n g s  w a s  i n i t i a l l y  g ran ted  i n  a number of cases, only  t o  be 

wi thd rawn  when it became apparent  t h a t  t h e  employer was a t  I 

l a s t  t a k i n g  ac t ive  and immediate s t e p s  t o  comply wi th  t h e  l a w ,  
As was s ta ted i n  a number of c a s e s ,  t h e  o b j e c t  of t h e  e x e r c i s e  
is t o  secu re  compliance and there i s ,  t h e r e f o r e ,  l i t t l e  po in t  
i n  was t ing  t h e  t i m e  of t h e  I n s p e c t o r a t e  i n  t a k i n g  proceedings 
when t h a t  o b j e c t  h a s  been achieved. I n  t h i s  s ense  t h e  

r a t i o n a l e  of t h e  i n s t i t u t i o n  of proceedings i n  cases of t h i s  

kind i s  no t  t o  punish employers f o r  proved f a i l u r e s  i n  t h e  

p a s t  bu t  t o  induce compliance f o r  t h e  p r e s e n t  and t h e  f u t u r e ,  
Some d e t e r r e n t  o r  p u n i t i v e  element,  however, does occasion- 
a l l y  appear  a s  a s u b s i d i a r y  c o n s i d e r a t i o n ,  f o r  i n s t a n c e ,  i n  
t h e  argument t h a t  b l a t a n t  f a i l u r e s  t o  comply must be dea l t  
w i t h ,  

40. F a u l t  i n  respect of a p a r t i c u l a r  con t r aven t ion  i n  t h e  

t r a d i t i o n a l  l e g a l  sense i s  t h u s  only p a r t i a l l y  a de te rmining  
f a c t o r  i n  cases of t h i s  k ind .  It i s  (cont inued  on page36) 



T a b l e  3 - T h e  d e c i s i o n  t o  p r o s e c u t e  i n  improvement cases: cases i n  which p r o s e c u t i o n  r e p o r t  (PR) w a s  submi t ted  (Sample A 1  
compared w i t h  t h o s e  i n  which no such  a c t i o n  w a s  t a k e n  (Sample B )  

W. N a t u r e  of  I s s u e  Sample A 

1 .  I l l e g a l  ove r t ime  i n  'Small f i r m  of 30 found employing i l l e g a l l y ;  
p l a s t i c s  f a c t o r i e s  PR submi t t ed  on grounds  of  3 p r e v i o u s  warn- 

i n g s  on t h i s  some 2-3 y e a r s  b e f o r e ;  works 
manager may n o t  have known; p r o c e e d i n g s  
n o t  a u t h o r i s e d  because  j u s t  b e f o r e  C h r i s t -  
m a s  and  a l l  v o l u n t e e r s ;  l e t t e r  o n l y  s e n t .  

Sample B 

Large f i r m  of 300 w i t h  a bad a c c i d e n t  and 
f e n c i n g  r e c o r d ;  c o n t i n u i n g  se r ies  of warn- 
i n g s  and one p r e v i o u s  PR; i l l e g a l  o v e r t i m e  
d i scove red  a l o n g  w i t h  some 30 o t h e r  matters;  
no s p e c i a l  a c t i o n  t a k e n  on t h i s  p a r t i c u l a r  
i s s u e  beyond f o r m a l  n o t i f i c a t i o n .  

Comment: I n s p e c t o r a t e  c l e a r l y  n o t  p a r t i c u l a r l y  concerned abou t  t h e  b r e a c h e s  of  t h i s  r equ i r emen t ;  a c t i o n  t a k e n  u n l i k e l y  
t o  prove e f f e c t i v e  i n  e i t h e r  c a s e ?  

2. G e n e r a l  c o n d i t i o n s  i n  
small  garage 

Smal l  garage of  6 ;  
p a i n t  and o t h e r  mat ters  some 5 y e a r s  b e f o r e ;  
g i v e n  6 months t o  comply, b u t  c o n t r a c t o r  l e t  
h i m  down; s t a t e m e n t s  t a k e n  and PR submi t t ed  
on grounds  of  comple te  f a i l u r e  t o  comply, 
b u t  p r o c e e d i n g s  n o t  a u t h o r i s e d  because  work 
had by t h e n  a c t u a l l y  s t a r t e d .  

warned on f a i l u r e  t o  Small  garage employing 3 ;  large number of 
s a f e t y  matters found want ing;  
months t o  a t t e n d  t o  i n  c o u r s e  of r e b u i l d i n g ;  
f irst  check v i s i t  showed some p r o g r e s s ,  b u t  
later, r e b u i l d i n g  ceased  and  3 items undone; 
e x p l i c i t  t h r e a t  o f  PR made, and check v i s i t  
promised;  6 months l a t e r  s t i l l  n o t  i n s t a l l -  
e d ,  b u t  no f u r t h e r  a c t i o n  planned because  
w a s  on  o r d e r .  

g i v e n  6 

3 . .  

Comment: The open th rea t  of immediate p r o s e c u t i o n  i n  t h e  f irst  case, backed up  by t h e  t a k i n g  of  s t a t e m e n t s  f rom p o s s i b l e  
w i t n e s s e s  a p p e a r s  t o  have been more e f fec t ive  t h a n  t h e  l o n g e r  p r o c e s s  o f  warn ings  and check v i s i t s  i n  t h e  
second case. 

i 

B a t t e r y  works - fumes Smal l  b a t t e r y  works i n  an  awfu l  s t a t e ;  Small b a t t e r y  works w i t h  a good r e c o r d ,  
and o t h e r  welfare  a f t e r  5 v i s i t s  o v e r  a p e r i o d  o f  a lmos t  5 d e s p i t e  several  cases of f a i l u r e  t o  r e p o r t  
i t e m s  y e a r s ,  p a r t l y  due t o  some r e b u i l d i n g ,  a PR a c c i d e n t s ;  bu t  l e t t e r  o n l y  s e n t  i n  v i e w  of 

submi t t ed  f o l l o w i n g  a second check  v i s i t ;  f i r m ' s  c o n s i d e r a b l e  i n t e r e s t  i n  h e a l t h  o f  
p roceed ings  n o t  a u t h o r i s e d  because  some workers .  
s i g n s  of s t e p s  t o  be t a k e n  a t  l a s t ;  work 
completed 6 months l a t e r .  

Comment: The open t h r e a t  of p r o c e e d i n g s ,  though n o t  a c t u a l l y  t aken ,  d o e s  seem t o  have produced effects  a f t e r  a n  e x c e s s i v e  
d e l a y ;  t r u s t  i n  t h e  management seems t o  have been t h e  p r i n c i p l e  d i f f e r e n c e  i n  t h e  second case. 

4. Poor s t a f f  accom- A ser ies  of v i s i t s  made o v e r  6 months C o n d i t i o n s  n o t  a s  bad as  i n  o t .hers ;  l e t t e r s  
modation i n  r a i l w a y  f o l l o w i n g  c o m p l a i n t s ;  a PR f i n a l l y  sub- and two check v i s i t s  produced no r e s u l t s ;  
s t a t i o n  m i t  t e d  on grounds of ' ? i n d e f e n s i b l e  s t a t e m e n t s  w e r e  t h e n  t a k e n ,  though no PR 

a t t i t u d e "  o v e r  p r o s p e c t i v e  c l o s u r e  f o r  made because c o n d i t i o n s  n o t  e n t i r e l y  un- 
a lmos t  7 y e a r s ;  p r o c e e d i n g s  n o t  a u t h o r i s -  s a t i s f a c t o r y ;  work completed 6 months l a t e r .  
ed i n  o r d e r  t o  give more t i m e ;  work 
e v e n t u a l l y  completed 18 months l a t e r .  

Comment: T h e  t h r e a t  of  p r o s e c u t i o n  a g a i n s t  a p u b l i c  c o r p o r a t i o n  does produce r e s u l t s  i n  t i m e ,  bu t  ra ther  s lowly .  

5 .  Poor c o n d i t i o n s  i n  U n r e g i s t e r e d  s m a l l  b ranch  works d i s c o v e r e d  - 
u n r e g i s t e r e d  garage PK submi t t ed  w i t h o u t  d e l a y  o r  warning 

because of t h e  s e r i o u s  n e g l e c t  t o  comply; 
p roceed ings  a u t h o r i s e d  on 3 charges; f i r m  
f i n e d  2 6 5 ;  work completed 6 months l a t e r .  

Larger garage  w i t h  some s a f e t y  a n d  welfare  
breaches; s t a n d a r d  l e t t e r  and check v i s i t  
secured  n e c e s s a r y  a c t i o n  on most i t e m s  
w i t h i n  j months. 

Comment: Immediate p r o s e c u t i o n  d e s p i t e  lack of e x p r e s s  warn ing  appea r s  t o  have p a i d  o f f ;  
t h e  second garage seems t o  have  been t h e  p r i n c i p a l  d i f f e r e n c e .  

t h e  co -ope ra t ive  a t t i t u d e  i n  
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T a b l e  3 c o n t d . . .  

No. - Natu re  of I s s u e  Sample A 

6 .  Poor  c o n d i t i o n s  i n  Small modern garage (8  men) b u t  bad ly  main- 
modern garage t a i n e d ;  compla in t  by worke r s  r e s u l t e d  i n  

check v i s i t  6 months 

immediate submiss ion  of PR d e s p i t e  l a c k  of  
p r e v i o u s  a d v i c e ;  p r o c e e d i n g s  a u t h o r i s e d  
and f i rm  f i n e d  210; 
l a t e r  showed c o n s i d e r a b l e  p r o g r e s s .  

7 

Sample B 

S i m i l a r  g a r a g e ;  b r e a c h e s  of  f i r e  and 
welfare  p r o v i s i o n s  ; n o t h i n g  done on check  
v i s i t  5 months l a t e r  b u t  no f u r t h e r  a c t i o n  
as  s a t i s f i e d  w i l l  be done. 

Comment: P r o s e c u t i o n  pe rhaps  due t o  workers '  compla in t  and l a c k  of co -ope ra t ive  a t t i t u d e ,  w h i c h  d i s t i n g u i s h e d  i t  from 
t h e  second case, 

H e a t i n g  i n  s m a l l  No improvement w a s  made i n  3 y e a r s  f o l l o w i n g  
sawmill i n i t i a l  i n s p e c t i o n  and check v i s i t ;  s t a t e -  

ments  w e r e  t a k e n  w i t h o u t  f u r t h e r  d e l a y  a t  
t h e  n e x t  v i s i t ,  and a PR submi t t ed  on ground 
of " s e r i o u s  n e g l e c t "  t o  comply; i n i t i a l  
a u t h o r i s a t i o n  o f  p roceed ings  withdrawn 
f o l l o w i n g  a promise  by a d i r e c t o r  t o  comply 
f o r t h w i t h ;  a l a t e r  check a f t e r  a compla in t  
showed t h a t  something had been done,  though 
n o t  enough t o  comply f u l l y .  

I1 
P 
1; 

n s p e c t i o n  r evea led  b r e a c h e s  of  t h e  w e l f a r e  
r o v i s i o n s ;  on t h e  n e x t  v i s i t  some y e a r s  
a t e r  c o n d i t i o n s  w e r e  descr ibed  a s  v e r y  good. 

- Comment: Over t  a c t i o n  by t a k i n g  s t a t e m e n t s  and s u b m i t t i n g  r e p o r t  seems t o  have caused  some change  of  hea r t ,  b u t  p r o g r e s s  
w a s  s t i l l  slow a f t e r  t h e  wi thd rawa l  of t h r e a t e n e d  p r o s e c u t i o n ;  i n  t h e  second case t h e  f i r m  appeared t o  be 
t h o r o u g h l y  c o - o p e r a t i v e  making any f u r t h e r  a c t i o n  unnecessa ry .  

8. Welfare f a c i l i t i e s  I n i t i a l  i n s p e c t i o n  and  warning  produced no 
i n  small j o i n e r y  r e s u l t s  on h e a t i n g  o r  washing f a c i l i t i e s ;  

PR submi t t ed  on grounds  of f a i l u r e  t o  comply 
and o p p o s i t i o n  t o  p r o v i d i n g  washing 
f a c i l i t i e s ;  p r o c e e d i n g s  n o t  a u t h o r i s e d  
because  of ve ry  l i m i t e d  employment ( p a r t  
t i m e  man o n l y ) ;  check v i s i t  9 months l a t e r  
showed a l l  p rov ided .  

Poor  welfare  f a c i l i t i e s  n o t i c e d  w h i l e  
' i n v e s t i g a t i n g  a c c i d e n t ;  d e s p i t e  p r e v i o u s  
advice,  no a c t i o n  t a k e n  s i n c e  manager 
appeared  s incere ;  a f t e r  second check 
manager promised t o  comply and d i d  so.  

Comment: The o n l y  d i s t i n g u i s h a b l e  f e a t u r e  a p p e a r s  t o  have been the  a t t i t u d e  of t h e  r e s p e c t i v e  managers;  i n  b o t h  t h e  
a c t i o n  t a k e n  e v e n t u a l l y  produced t h e  d e s i r e d  r e s u l t .  

9 .  Fencing  i n  l i g h t  Long h i s t o r y  of  poor  f e n c i n g  r e s u l t i n g  i n  3 
e n g i n e e r i n g  works c o n v i c t i o n s  i n  5 y e a r s ;  f u r t h e r  check 

v i s i t  and a compla in t  i n v e s t i g a t i o n  showed 
l i t t l e  improvement and a PR was submi t t ed  
i n  view o f  t h e  c o n t i n u i n g  poor  s t a n d a r d ;  
p roceed ing  a u t h o r i s e d  and f i n e s  of 2150 
imposed; 6 f u r t h e r  check v i s i t s  i n  t h e  
n e x t  2 y e a r s  produced some improvement under  
a n  i n f o r m a l  agreement  t o  phase  t h e  necessa ry  
heavy e x p e n d i t u r e  o v e r  2 y e a r s .  

I n s p e c t i o n  of  newly occupied  p r e m i s e s  
r e v e a l e d  poor  s t a n d a r d s ,  b u t  good p r o g r e s s  
made a t  check v s s i t ;  a c c i d e n t  some months 
l a t e r  due t o  lack of p r o p e r  f e n c i n g ,  b u t  
f i r m  m i s l e d  by i n s u r a n c e  i n s p e c t o r  a n d  no 
PR submi t t ed ,  though p o s s i b i l i t y  ment ioned 
i n  l e t t e r ;  f u r t h e r  check v i s i t  produced 
promise of rep lacement  of machine,  

- C o m e n t :  P r i n c i p a l  d i f f e r e n c e  a p p a r e n t l y  t h e  e x t e n u a t i n g  c i r c u m s t a n c e s  a t  t he  second f a c t o r y ,  and p o s s i b l y  more 
co -ope ra t ive  a t t i t u d e ;  t h e  expense  of f e n c i n g  w a s  a mjor f a c t o r  i n  appa ren t  l e n i e n c y .  
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Natu re  of  Issue Sample A 

10. Fumes i n  small foundry  Smal l  foundry  (10 men) w i t h  poor  c o n d i t i o n s ;  
5 v i s i t s  i n  2 years produced v e r y  l i t t l e  
improvement i n  e i t he r  f e n c i n g  o r  v e n t i l a t i o n ;  
a PR w a s  t hen  submi t t ed  on grounds of con- 
t i n u i n g  poor  s t a n d a r d s ,  i n  s p i t e  of  t h e  f i r m ' s  
obv ious  lack  of f i n a n c e ;  p roceed ings  
a u t h o r i s e d  and f i n e s  o f  275 imposed on 7 
charges; t h e  f i r m  t h e n  changed hands and a 
subsequen t  i n s p e c t i o n  revealed no improvement. 

- Sample B 

S i m i l a r  foundry  ( 6  men) w i t h  s i m i l a r  
problem of fumes; 5 v i s i t s  and a series 
of s t iff  l e t t e r s  o v e r  p e r i o d  of 2 yea r s  
produced s p o r a d i c  improvement; c o n t i n u e d  
i n f o r m a l  p r e s s u r e  a p p l i e d  i n  view o f  
f i r m ' s  poor  f i n a n c i a l  s t a t e ;  f i n a l  
silccess d o u b t f u l .  

Comment: I n  b o t h  cases t h e  lack o f  r e s o u r c e s ,  and the  p o s s i b i l i t y  of f o r c i n g  t h e  f i r m  o u t  of  b u s i n e s s  were major f a c t o r s ;  
i n  t h e e v e n t  p r o s e c u t i o n  o f  one appears t o  have achieved l i t t l e  i n  v iew of t h e  immediate t r a n s f e r  of  t h e  b u s i n e s s  
i n t o  new hands.  The s p o r a d i c  improvements i n  t h e  second f i r m  p robab ly  p r o t e c t e d  i t  from similar t r e a t m e n t .  

1 1 .  Fumes i n  chemica l  4 i n s p e c t i o n s  i n  2 years produced o n l y  m a r g i n a l  

submi t t ed  i n  view o f  con t inued  n e g l e c t  of legal  
o b l i g a t i o n s ;  p r o c e e d i n g s  a u t h o r i s e d  and f i n e s  
o f  2150 imposed on  5 charges and a n  o r d e r  f o r  
compliance w i t h i n  2 months w a s  made; f u r t h e r  
check v i s i t s  showed t h a t  t h e  work done was 
i n e f f e c t i v e ,  b u t  improveinents w e r e  e v e n t u a l l y  
made. 

works and f e n c i n g  p r o g r e s s  i n  respect o f  e x t r a c t i o n ;  PR then  
S i m i l a r  f i r m  w i t h  more co -ope ra t ive  
a t t i t u d e ;  v i s i t s  f o l l o w i n g  a c c i d e n t s  
showed l i t t l e  p r o g r e s s  b e i n g  made, bu t  
t a k e o v e r  of f i r m  by a n o t h e r  w i t h  a good 
r e c o r d  delayed matters;  t h e  problem of  
fumes w a s  e v e n t u a l l y  dea l t  w i t h  though 
o t h e r  s a f e t y  and welfare i t e m s  w e r e  o u t -  
s t a n d i n g .  

Comment: I n  b o t h  cases t h e  i s s u e s  w e r e  affected by r e b u i l d i n g  schemes; t h e  s i g n i f i c a n t  difference appeared t o  be i n  t h e  
a p p a r e n t l y  more co -ope ra t ive  a t t i t u d e  i n  t h e  second.  



c l e a r l y  reflected i n  t h e  normal requirement t h a t  t h e  f i r m  
should have been warned i n  e x p l i c i t  terms of i t s  o b l i g a t i o n s  
under t h e  p a r t i c u l a r  p r o v i s i o n s  i n  i s s u e ,  and a l s o  i n  t h e  

r e luc t ance  of t h e  I n s p e c t o r a t e  t o  b r ing  formal  proceedings 
i n  c a s e s  where  t h e  c i rcumstances  show t h a t  t h e  f i r m  d i d  i t s  
best  t o  comply but  was he ld  up by d e l a y  o r  i n e f f i c i e n c y  on 
t h e  pa r t  of s u p p l i e r s  o r  c o n t r a c t o r s .  But f a u l t  i n  t h i s  
sense i s  not  regarded a s  s u f f i c i e n t  reason f o r  prosecut ion .  
Sometimes proceedings may not  be taken  on t h e  ground t h a t  a 
f i r m ' s  f a i l u r e  t o  comply i s  r easonab le  i n  t h e  c i rcumstances ,  
f o r  i n s t a n c e ,  i n  view of p rospec t ive  r e b u i l d i n g ,  o r  i n  o r d e r  
t o  g i v e  more t i m e .  The d e c i s i v e  i s s u e  would appear  t o  be 

t h e  i n s p e c t o r ' s  e s t i m a t i o n  of w h e t h e r  the  f i r m  i s  l i k e l y  t o  
comply w i t h i n  a reasonable  per iod  i f  no formal  proceedings 
a r e  i n s t i t u t e d .  Previous  warnings and e x t e n u a t i n g  circumstances 
are r e l e v a n t  i n  t h a t  they a f f e c t  t h e  e s t i m a t i o n  of what i s  a 
reasonable  per iod  i n  a l l  t h e  c i rcumstances ,  and a l s o  of t h e  
o v e r a l l  w i l l i n g n e s s  of t h e  f i r m  t o  co-operate ,  But f a u l t  i s  
not  t h e  c r u c i a l  i s s u e .  

Prosecut  ion i n  acc iden t  cases 

41 Of t h e  1 1  c a s e s  s t u d i e d  i n  which a p rosecu t ion  r e p o r t  
w a s  submit ted fo l lowing  t h e  i n v e s t i g a t i o n  of an a c c i d e n t ,  8 
concerned t h e  f a i l u r e  t o  f ence  dangerous machinery, though it 
should be remembered t h a t  t h e  sample of cases s t u d i e d  w a s  
res t r ic ted  t o  f a c t o r i e s ,  so t h a t  a c c i d e n t s  on c o n s t r u c t i o n  
s i tes  were excluded. I n  5 of t h e  8 cases t h e  i n s t i t u t i o n  of  
proceedings  was approved and c o n v i c t i o n s  ob ta ined ,  i n  r e spec t  
of  which f i n e s  of from 215 t o  2100 were imposed. Of t h e  
remaining t h r e e  cases, two involved a c c i d e n t s  i n  t h e  o p e r a t i o n  
of l i f t i n g  gear and one a gass ing  i n c i d e n t .  Proceedings were 
i n s t i t u t e d  i n  only one of t h e  former,  i n  which t h e  v i c t i m  w a s  
k i l l e d ;  l i a b i l i t y  w a s  s t r e n o u s l y  c o n t e s t e d ,  but a conv ic t ion  
was obta ined  and a f i n e  of  2225  imposed. The matching sample 
f o r  t h i s  group w a s  made up of f i r m s  i n  which similar p rocesses  
were c a r r i e d  o u t  on a s i m i l a r  s c a l e ,  and i n  which a s imi l a r  
a c c i d e n t  had not  l ed  t o  a p rosecu t ion  r e p o r t .  It w a s  no t  
always p o s s i b l e  t o  f i n d  a "pa i r "  which f u l f i l l e d  a l l  these 
cond i t ions ;  i n  one c a s e  both a c c i d e n t s  l e d  t o  p rosecu t ion  
r e p o r t s ,  and i n  ano the r  no s u i t a b l e  comparison of any k'ind 
could be found. T h e  d e t a i l s  of each p a i r  of cases are set 
o u t  i n  Table  4 (commencing on page 3 7 ) .  



_I No. 

1 .  

2 .  

3 

Table 4 - T h e  d e c i s i o n  t o  p r o s e c u t e  i n  a c c i d e n t  cases: cases i n  which a P r o s e c u t i o n  r e p o r t  ( P R )  w a s  s u b m i t t e d  (Sample A )  

compared w i t h  t h o s e  i n  which  no such  a c t i o n  w a s  t a k e n  (Sample B )  

Na tu re  of I s s u e  Sample A 

Dangerous l i f t i n g  Due t o  i n t e r f e r e n c e  w i t h  t h e  e l e c t r i c a l  
gear s w i t c h  t h e  c o n t r o l s  r e v e r s i n g  t h e  o p e r a t o r  

01- a h o i s t  f a i l e d  t o  s t o p  i t  and t h e  cable 
snapped i n f l i c t i n g  severe b r u i s e s  on a n  
employee. A similar  i n c i d e n t  had o c c u r r e d  
a month b e f o r e ,  A PR w a s  submi t t ed  f o r  
f a i l i n g  t o  m a i n t a i n  t h e  h o i s t  i n  a safe 
s t a t e  and f o r  f a i l i n g  t o  r e p o r t  t h e  f i r s t  
a c c i d e n t ;  a s e r i e s  of m i s u n d e r s t a n d i n g s  
w a s  no ted  a s  m i t i g a t i o n .  P roceed ings  were 
n o t  a u t h o r i s e d  on the grounds  t h a t  t h e  
e l e c t r i c i a n  w a s  p r i m a r i l y  a t  f a u l t ,  t h a t  
t h e  management c o u l d  n o t  have f o r e s e e n  h i s  
a c t i o n  and t h a t  i t  w a s  n o t  wor th  t a k i n g  the  
second charge on i t s  own. 

- Sample B 

A p i e c e  o f  p i p i n g  f e l l  on  and k i l l e d  a n  
employee due t o  i t s  b e i n g  l i f t e d  w h i l e  
i n s e c u r e l y  g r i p p e d ;  t h e  p i p e  w a s  much 
heavier than  a n t i c i p a t e d .  No a c t i o n  w a s  
t a k e n  s i n c e  t h e  deceased  had no r eason  
t o  be where h e  w a s ,  and t h e  accident  w a s  
n o t  t h e r e f o r e  f o r e s e e a b l e .  I n  a l a t e r  
case 9 months l a t e r ,  2 men were k i l l e d  
due t o  t h e  u s e  of a tackle  b o l t  o f  i n -  
s u f f i c i e n t  s t r e n g t h ;  though t h e  case 
revealed an  " u n b e l i e v a b l e  lack of supe r -  
v i s i o n "  no PR w a s  submi t t ed  s i n c e  b o l t s  
w e r e  n o t  w i t h i n  t h e  d e f i n i t i o n  o f  l i f t i n g  
tack le ;  l e t t e r  s e n t .  

Comment: The f i rs t  f i r m  w a s  g e n e r a l l y  co -ope ra t ive  and it d i d  no t  seem p o s s i b l e  t o  prove  f a u l t  a g a i n s t  them; i n  t h e  
second there had been a s e r i e s  of  f e n c i n g  and l i f t i n g  a c c i d e n t s  i n  2 y e a r s ,  and ,  though t h e  f i r m  w a s  ou tward ly  
c o - o p e r a t i v e ,  a c t i o n  w a s  n o t  t a k e n  on ly  because  of w h a t  w e r e  t a k e n  t o  be lega l  arguments  a g a i n s t  l i a b i l i t y .  

Misuse o f  l i f t i n g  A l o a d  o f  t i m b e r  f e l l  and k i l l e d  a man due 
gear t o  t h e  u s e  of a d e f e c t i v e  p i e c e  of rope .  

A PR w a s  s u b m i t t e d  on t h e ' g r o u n d s  of  lack 
of  o r g a n i s a t i o n  and t h e  f a t a l i t y .  Proceed- 
i n g s  a u t h o r i s e d  and f i r m  c o n v i c t e d  of  u s i n g  
a defec t ive  rope  and n o t  p o s t i n g  a safe  
working  l o a d  char t ;  f i n e d  2225,  d e s p i t e  a 
v i g o r o u s  d e f e n c e  t h a t  t h e  defect w a s  n o t  
p a t e n t  b u t  l a t e n t .  

A l o a d  o f  goods w a s  l i f t e d  i n  o r d e r  t o  
i n s e r t  a s l i n g ,  and t h e  b i n d i n g  used  by 
t h e  s u p p l i e r  gave way. No PR w a s  sub- 
m i t t e d  on grounds t h a t  t h e  f a u l t  w a s  
c l e a r l y  i n  t h e  s u p p l i e r ;  there was no  
o t h e r  way t o  deal w i t h  t h e  load  as  re- 
c e i v e d .  Letters w e r e  s e n t  bo th  t o  t h e  
s u p p l i e r s  and t o  t h e  f i r m .  

Comment: The f i r s t  f i r m  appea red  g e n e r a l l y  s l i p s h o d  and went i n t o  l i q u i d a t i o n  soon a f t e r ;  f a u l t  w a s  c l e a r l y  pr.oved. I n  
t h e  second case though there was a poor  a c c i d e n t  r e c o r d  ( 7  cases i n v e s t i g a t e d  i n  4 y e a r s )  t h e  f a u l t  i n  t h e  
p a r t i c u l a r  case c l e a r l y  l a y  elsewhere; t h e  se r ies  of a c c i d e n t s  c o n t i n u e d .  

0 I n s e c u r e  f e n c i n g  Man l o s t  f i n g e r s  i n  g u i l l o t i n e  w h i c h  w a s  n o t  
and had neve r  been f e n c e d ,  d e s p i t e  p r e v i o u s  
warn ing .  PR submi t t ed  f o r  a c lear  b r e a c h  of  
s.14, b u t  p r o c e e d i n g s  no t  a u t h o r i s e d  due t o  
a d m i n i s t r a t i v e  d e l a y s  and minor n a t u r e  o f  
i n j u r y ,  and because  new gua rds  f i t t e d  
immedia te ly .  S t r o n g  l e t t e r  o f  c a u t i o n  s e n t .  

A 
t h  
mo 
P O  
a 

y o u t h ' s  hand s l i p p e d  i n t o  a g u i l l o t i n e ,  
e guard  had been removed by someone t h a t  
r n i n g ;  no PR s u b m i t t e d  s i n c e  i t  w a s  n o t  
s s ib l e  t o  p rove  f a u l t  a g a i n s t  t h e  f i r m ;  ~ 

s t r o n g  l e t t e r  o f  c a u t i o n  s e n t .  

Comment: The f i r s t  f i r m  appeared  v e r y  co -ope ra t ive  and t h i s  may have swung t h e  ba lance ;  i n  t h e  second case t h e  p o s s i b i l i t y  
of a cross-summons f o l l o w i n g  W r i g h t  v .  Ford Motor Co.  L td .  (para .  15) seemed d e c i s i v e .  

37 



Table 4 con td .  . . 
No. N a t u r e  of I s s u e  - Sample A Sample B 

4. I n s u f f i c i e n t  pre-  Man c o l l a p s e d  w h i l e  c l e a n i n g  o u t  b o i l e r  due 
c a u t i o n  a g a i n s t  g a s s i n g  t o  lack  of  oxygen; PR submi t t ed  f o r  f a i l -  

i n g  t o  p r o v i d e  p r o p e r  b r e a t h i n g  a p p a r a t u s  
and  t o  have such  a v a i l a b l e ,  on the  grounds  
t h a t  management w a s  s e r i o u s l y  a t  f a u l t  i n  
n o t  f o r e s e e i n g  t h e  dange r  and i n  n o t  h a v i n g  
p r o p e r  a p p a r a t u s ;  p roceed ings  n o t  a u t h o r i s -  
ed on ground t h a t  gas w a s  i n t r o d u c e d  by 
c o n t r a c t o r  and w a s  n o t  r e a l l y  f o r e s e e a b l e ;  
a s t r o n g  l e t t e r  s e n t .  

A f i t t e r  l o o k i n g  i n t o  a l e a k a g e  of fumes 
c o l l a p s e d  when t h e  s t r a p  of  h i s  b r e a t h i n g  
a p p a r a t u s  b roke ;  a PR w a s  submi t t ed  f o r  
f a i l u r e  t o  m a i n t a i n  t h e  a p p a r a t u s ,  b u t  a 
case on f o r e s i g h t  o f  danger  n o t  t hough t  
p o s s i b l e  s i n c e  would r e s u l t  i n  a c r o s s -  
summons aga ins t  employee, who had c l e a r l y  
endangered h i s  own and o t h e r s  l i v e s  by 
e n t e r i n g  w i t h o u t  a u t h o r i s a t i o n  ; proceed-  
i n g s  n o t  a u t h o r i s e d  s i n c e  c o u l d  o n l y  prove  
t h e  minor f a i l u r e  t o  m a i n t a i n ,  d e s p i t e  t h e  
complete  lack of a p rope r  system; no  one 
wished t o  proceed  a g a i n s t  t h e  man. 

Comment: I n  t h e  f i rs t  case t h e  f i r m  seemed g e n e r a l l y  s lack ,  t h e  second a l i t t l e  more c o - o p e r a t i v e ;  t h e  main r e a s o n  f o r  
n o t  p r o s e c u t i n g  i n  b o t h  seemed t o  be t h e  d i f f i c u l t y  i n  p rov ing  f a u l t  a g a i n s t  t h e  management and t h e  p o s s i b i l i t y  
of a cross-summons; there  w a s  no desire t o  b r i n g  minor charges i n  such  c i r c u m s t a n c e s .  

5 .  F a i l u r e  t o  r e p o r t  Acc iden t  came t o  l i g h t  a s  a r e s u l t  of a 

g r i n d i n g  machine i n  q u e s t i o n  w a s  p o o r l y  
f e n c e d  and t h e  man l o s t  a n  e y e ,  b u t  a s  t h e  
a c c i d e n t  w a s  t i m e  b a r r e d ,  PR s u b m i t t e d  f o r  
f a i l u r e  t o  r e p o r t  o n l y ;  p r o c e e d i n g s  
a u t h o r i s e d ;  there  w a s  T i O -  real  d e f e n c e  bu t  
t h e  f i r m  had a good r e c o r d  and w a s  v e r y  
a p o l o g e t i c ;  a f i n e  of 215 imposed. 

a c c i d e n t  s o l i c i t o r ' s  r e q u e s t  f o r  i n f o r m a t i o n ;  t he  
A s i m i l a r  r e q u e s t  from a s o l i c i t o r  w a s  
received about  an  u n r e p o r t e d  a c c i d e n t ,  b u t  
a r e p o r t  w a s  received a week l a t e r ;  no 
a c t i o n  t aken .  

Comment: The f i rs t  f i r m  w a s  w e l l  t hough t  o f ,  b u t  t h e  need t o  inform t h e  s o l i c i t o r  t h a t  no i n v e s t i g a t i o n  had been made a s  
t h e  a c c i d e n t  w a s  n o t  r e p o r t e d  seemed decis ive.  The second f i r m  w a s  much less e f f ec t ive  on s a f e t y  i n  g e n e r a l ,  

. and the i n c i d e n t  w a s  a v e r y  minor  i s s u e  among more s e r i o u s  i t e m s .  

Fenc ing  o f  machines  Man caugh t  hand i.n moving b e l t  when a t tempt-  
i n g  t o  s l i p  i t  o f f ;  t h e  gua rd  w a s  adequate  
i n  normal c i r c u m s t a n c e s  b u t  t h e  man had n o t  
been p r o p e r l y  i n s t r u c t e d  n o t  t o  ac t  a s  he 
d i d ;  PR s u b m i t t e d  on grounds  of ample 
p r e v i o u s  warn ing ,  and lack of  enforcement  
o f  safe p rocedure ;  p roceed ings  a u t h o r i s e d  
f o r  b reach  o f  s.14 and f i n e  o f  2100 imposed, 

No r e a l  compara t ive  i n c i d e n t ,  bu t  f i r m  i n  
s i m i l a r  b u s i n e s s  w i t h  much better s t a n d a r d  
of' f e n c i n g ;  i n  one case a f i r e  broke o u t  
on a machine and s p r e a d  due t o  slow re- 
a c t i o n  of o p e r a t o r ,  b u t  no a c t i o n  t a k e n .  

Comment: The f irst  f i r m  seemed r a t h e r  s l i p s h o d ,  and d e s p i t e  t h e  c o n v i c t i o n  a s imi l a r  a c c i d e n t  o c c u r r e d  a y e a r  l a t e r ;  
I_- 

t h e  second firm was w e 1 1  though t  of and  co -ope ra t ive .  

7 .  Fenc ing  of machines  Man caught  hand on unfenced  power p r e s s ;  
PR submi t t ed  on grounds  of 3 p r e v i o u s  warn- 
i n g s  and b l a t a n t  breach; p roceed ings  
a g a i n s t ; f i r m  a u t h o r i s e d ,  bu t  p o s s i b l e  case 
a g a i n s t  manager f o r  g e n e r a l  f a i l u r e  t o  
comply n o t  a u t h o r i s e d  because  seemed re- 
p e n t e n t ;  f i r m  f i n e d  2.50 f o r  b reach  of s.14. 

I n s u f f i c i e n t  d e t a i l  i n  s i m i l a r  f i r m  t o  make 
genuine  comparison. 

Comment: The p r o s e c u t i o n  i n  t h e  f i r s t  c a s e  seemed t o  pay o f f ,  i n  t h a t  a c t i o n  w a s  t a k e n  t o  remedy immedia te ly ,  and f i r m  
w a s  more co -ope ra t ive  on f e n c i n g  i n  subsequent  v i s i t s .  
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Sample A 

[an caugh t  f i n g e r  i n  dough machine w h i l e  
: l e a n i n g  i t ;  PR s u b m i t t e d  on g rounds  of 
l r ev ious  warning on s i m i l a r  machine,  y e t  
i o th ing  done; f i r m  r e p l i e d  t h a t  200 
Iimilar machines were i n  u s e ,  and s a f e t y  
lad neve r  been q u e s t i o n e d ;  p roceed ings  
inder s.14 no t  a u t h o r i s e d  as t h i s  c o u l d  
be embar ra s s ing ,  and i n  j u r y  s l i g h t ;  
) t r o n g i s h  l e t t e r  s e n t .  

Sample B 

[an caugh t  f i n g e r  i n  dough d i v i d e r ;  no PR 
u b m i t t e d  d e s p i t e  p r e v i o u s  a d v i c e ,  s i n c e  
ian had 30 y e a r s  e x p e r i e n c e  and no p r e v i o u s  
c c i d e n t ,  and management v e r y  concerned;  
i i l d  l e t t e r  s e n t .  

Cornment: The f i rs t  f i r m  had a poor  a c c i d e n t  r e c o r d  wh ich  con t inued  and a l s o  a poor s t a n d a r d  of f e n c i n g  w h i c h  took up a 
good d e a l  of t i m e  i n  subsequent  months;  t h e  second f i r m  seemed g e n e r a l l y  more ac t ive  on s a f e t y .  

9. Overload o f  c r a n e  Crane  d r i v e r  tes ted a heavy l o a d  w i t h o u t  
p u t t i n g  o u t  r iggers d e s p i t e  a d v i c e  t o  do 
s o  from foreinan; the  c r a n e  o v e r t u r n e d  
though no one w a s  i n j u r e d ;  PR submi t t ed  
a g a i n s t  c r a n e  d r i v e r  f o r  endange r ing  h i m -  
self and o t h e r s ,  b u t  no t  a g a i n s t  employers 
s i n c e  they  were n o t  and could  n o t  be e f f e c t -  
i v e l y  i n  c o n t r o l ;  p roceed ings  a g a i n s t  
d r i v e r  no t  a u t h o r i s e d  due t o  p e r s o n a l  
c i r c u m s t a n c e s  of d r i v e r  and f a c t  t h a t  he 
had d i s a 2 p e a r e d .  

No r e l e v a n t  comparison a v a i l a b l e .  

C o m e n t :  T h i s  w a s  a s i n g l e  i n c i d e n t  w i t h i n  a v e r y  large f i r m ;  there  were f a i r l y  f r e q u e n t  a c c i d e n t s  b u t  no a c t i o n  u s u a l l y  
t a k e n  i n  view of t h e  a c t i v e  s a f e t y  o f f i c e r  and g e n e r a l  co -ope ra t ive  a t t i t u d e .  

10. Fencing  i n  wood- Man caugh t  up  i n  t r a n s m i s s i o n  b e l t  w h i l e  
works t a k i n g  s h o r t  c u t  round back of  machine; PR 

submi t t ed  a s  f e l t  f i r m  knew of p r a c t i c e  and 
was f o r e s e e a b l e  i n  a l l  c i r c u m s t a n c e s ;  
p roceed ings  n o t  a u t h o r i s e d  because  f e n c i n g  
had n o t  been asked f o r  here ,  so w a s  "not  
f o r e s e e a b l e  t o  H.M.I ."  

Youth caugh hand i n  machine; no PR 
submi t t ed  s i n c e  i t  w a s  i m p o s s i b l e  t o  f e n c e  
more c l o s e l y  and t h e  f i r m  w a s  ve ry  co- 
o p e r a t i v e .  

Comnent: I n  second case the  c o - o p e r a t i v e  a t t i t u d e  of t h e  firm seemed d e c i s i v e ;  i n  t h e  f i rs t  case t h e  image of H.M.1. and 
problems of  p r o v i n g  f o r e s i g h t  were r e l e v a n t  though the f i r m  w a s  a l s o  h i g h l y  rated as  a whole.  

1 1 .  Fencing  of 
machine 

Man c rushed  f i n g e r s  on machine; PR sub- 
m i t t e d  a s  guard  n o t  i n  p o s i t i o n ;  p o s i t i o n  
had been  d i s c u s s e d  w i t h  f i r m  and i n t e r l o c k s  
a d v i s e d ;  p roceed ings  a u t h o r i s e d  d e s p i t e  
c o - o p e r a t i v e  a t t i t u d e ;  f i r m  pleaded g u i l t y  
and f i n e d  220; i n t e r l o c k s  were f i t t e d  soon 
a f t e r .  

Man caught  hand i n  moulder;  a c c i d e n t  due 
t o  screws hav ing  been removed from i n t e r -  
locked  guard ;  no,PR submi t t ed  a s  s a t i s f i e d  
ogit o f  c o n t r o l  o f  f i r m ,  and could  n o t  i n  
any e v e n t  prove  o t h e r w i s e .  

Comrnent: P r o s e c u t i o n  a g a i n s t  f i r s t  f i r m  l e d  t o  immediate a c t i o n ;  i n  t h e  second c a s e  t h e  a c c i d e n t  which  o c c u r r e d  seemed 
ma in ly  due t o  bad l u c k .  
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4 2 .  The primary f a c t o r s  i n  t h e  d e c i s i o n  t o  p rosecu te  i n  
these c a s e s  would appear t o  be t h e  n a t u r e  of  t h e  breach and 
t h e  f a c t  t h a t  an  acc iden t  occurred a s  a r e s u l t .  It  has  a l r e a d y  
been poin ted  out  t h a t  t h e  I n s p e c t o r a t e  i n v e s t i g a t e  on ly  a very  
s m a l l  p r o p o r t i o n  of t h e  t o t a l  number o f  a c c i d e n t s  which are 
r epor t ed ,  and t h a t  t h e  cases f o r  i n v e s t i g a t i o n  a re  selected 
mainly on t h e  basis  of t h e  s e v e r i t y  of t h e  i n j u r y  and t h e  
l i k e l i h o o d  t h a t  i t  w a s  due t o  a breach of  t h e  F a c t o r i e s  A c t .  
I n  t h e  case of  f a c t o r y  a c c i d e n t s  there i s  a heavy concen t r a t ion  
as  a m a t t e r  o f  t r a d i t i o n  and of po l i cy  on those  a c c i d e n t s  which 

appear  t o  have been d u e - t o  t h e  inadequate  f enc ing  of  machinery. 
T h i s  t r a d i t i o n a l  po l i cy  i s  c l e a r l y  reflected i n  t h e  range of  
accident  cases i n  which p rosecu t ion  r e p o r t s  were made, a s  
described above. I n  a g e n e r a l  sense i t  would probably be f a i r  
t o  say t h a t ,  i n  a c c i d e n t  c a s e s ,  proceedings are s e r i o u s l y  
cons idered  i n  any c a s e  i n  which s u b s t a n t i a l  i n j u r y  r e s u l t s  
from a c l e a r  breach of  t h e  s a f e t y  p r o v i s i o n s  of t h e  r e l e v a n t  
l e g i s l a t i o n .  T h i s  unde r ly ing  r a t i o n a l e  i s  no t  always made 
e x p l i c i t  i n  p rosecut ion  r e p o r t s ,  but it appears i n  such comments 
a s  t h a t  t h e  i n v e s t i g a t i o n  revea led  a f l a g r a n t  breach o f  t h e  

f enc ing  p r o v i s i o n s  r e s u l t i n g  i n  a s e r i o u s  i n j u r y .  I n  one case 
t h e  f a c t  t h a t  by good chance o r  good luck no i n j u r y  a t  a l l  
r e s u l t e d  from such a f l a g r a n t  breach w a s  mentioned as  an  
i n s u f f i c i e n t  reason f o r  not t ak ing  proceedings,  but  i n  t h e  

event  no proceedings were i n  f ac t  i n s t i t u t e d ;  i n  o t h e r s  t h e  
s l i g h t n e s s  of t h e  i n j u r y  from s i m i l a r  c l e a r  breaches w a s  c l e a r l y  
an  important  f a c t o r  i n  t h e  r e j e c t i o n  of p o s s i b l e  proceedings.  
I n  one sense ,  t h e n ,  t h e  employer i s  h e l d  r e spons ib l e  and 
punished as  much f o r  t h e  se r iousness  of t h e  acc iden t  a s  f o r  
t h e  s e r i o u s n e s s  of t h e  breach which l ed  t o  i t .  T h i s  i s  
probably less so than  i n  t h e  p a s t :  t h e  inc reased  s t a t u t o r y  
maximum p e n a l t y  f o r  cases where dea th  r e s u l t e d  w a s  o m i t t e d  
from t h e  1961 c o n s o l i d a t i o n  of t h e  f a c t o r i e s  l e g i s l a t i o n ,  and 
there  i s  a t r e n d  of op in ion  towards c o n c e n t r a t i o n  on t h e  breach 
rather than  on t h e  a c c i d e n t .  But there  i s  s t i l l  t h e  p r a c t i c a l  
c o n s i d e r a t i o n  t h a t  - i t  i s  rather  more easy  t o  convince a c o u r t  
of t h e  s e r i o u s n e s s  o f  a breach i f  a s e r i o u s  acc iden t  has  r e s u l t e d .  
As one i n s p e c t o r  put  it: "Blood i n c r e a s e s  t h e  f i n e  wi thout  
doubt .)I 

4 3 .  Within t h i s  broader  r a t i o n a l e ,  however, t h e  ques t ion  of 
f a u l t  i n  r e l a t i o n  t o  t h e  p a r t i c u l a r  a c c i d e n t  and breach is  
c l e a r l y  r e l e v a n t  t o  t h e  even tua l  d e c i s i o n .  The form of t h e  



prosecu t ion  r e p o r t ,  a s  i n  t h e  case of improvement cases, makes 

some c o n s i d e r a t i o n  of prev ious  advice  o r  warning unavoidable ,  
It i s  g e n e r a l  p r a c t i c e  i n  machinery c a s e s ,  f o r  ins tance ,  t o  
r e q u i r e  a s  a p recond i t ion  t o  p rosecu t ion  some form of adv ice  
i n  r e l a t i o n  t o  t h e  proper  f enc ing  of t h e  p a r t i c u l a r  machine 
i n  ques t ion ,  o r  a t  l e a s t  of one s i m i l a r  i n  a l l  r e l e v a n t  
r e s p e c t s .  I n  one case  permission t o  p rosecu te  w a s  wi thhe ld  on 
t h e  ground t h a t  t h e  i n s p e c t o r  on a r ecen t  v i s i t  had not  drawn 
t h e  f i r m ' s  a t t e n t i o n  t o  t h e  p a r t i c u l a r  dangerous "nip" where 
t h e  a c c i d e n t  subsequent ly  occurred ;  t o  take a s t r o n g  l i n e  i n  
such circumstances would have been "be ing  w i s e  a f t e r  t h e  
event" .  I n  ano the r ,  proceedings were dropped when t h e  f i r m  
ob jec t ed  t h a t  some 200 machines of t h e  k ind  i n  ques t ion  had 
been i n  o p e r a t i o n  throughout  the count ry  wi thout  p rev ious  
acc iden t  o r  i n j u r y ,  and wi thout  any demand from t h e  I n s p e c t o r a t e  
f o r  be t te r  fenc ing;  i t  was thought t h a t  q u i t e  a p a r t  from t h e  

f a u l t  i s s u e ,  t h e  product ion  of evidence t o  t h i s  e f fec t  i n  cour t  
would damage t h e  image of t h e  I n s p e c t o r a t e  a s  a whole. 

4-4 An even more important  f a c t o r  i s  t h e  conduct of t h e  

i n j u r e d  person ,  o r  p o s s i b l e  i n t e r f e r e n c e  by some t h i r d  p a r t y .  
Where t h e  a c c i d e n t  is  wholly due t o  t h e  s t u p i d i t y  o r  negl igence  
of t h e  i n j u r e d  person,  i n  d e l i b e r a t e l y  o p e r a t i n g  machinery 
without  guards i n  p o s i t i o n  o r  more g e n e r a l l y  i n  d i s r e g a r d i n g  
t h e  proper  procedures  f o r  s a f e  o p e r a t i o n ,  proceedings a g a i n s t  
t h e  employer w i l l  no t  normally be cons idered  a p p r o p r i a t e .  T h i s  
does not  apply  where t h e  management of  t h e  f i rm acquiesced i n  
t h e  improper p r a c t i c e  o r  f a i l e d  t o  impress on o p e r a t i v e s  t h e  
f u l l  importance of s a f e t y  procedures ,  or more g e n e r a l l y  should 
have fo re seen  and made p r o v i s i o n  a g a i n s t  t h e  employee's a c t i o n .  
B u t  i n  p r a c t i c a l  terms, a s  w a s  apparent  from a number of t h e  

cases s t u d i e d ,  it i s  o f t e n  d i f f i c u l t  t o  produce s a t i s f a c t o r y  
evidence t o  t h i s  e f f ec t ,  even i f  t h e  i n s p e c t o r  himself i s  
convinced t h a t  t h e  f i r m ' s  s t a n d a r d s  of s u p e r v i s i o n  on s a f e t y  
m a t t e r s  was wholly inadequate .  I n  a d d i t i o n ,  s i n c e  the  d e c i s i o n  
i n  Wright  v .  Ford Motor C o .  Ltd.*' it i s  now extremely d i f f i c u l t  
t o  e s t a b l i s h  l e g a l  l i a b i l i t y  on t h e  pa r t  o f  t h e  firm i n  r e s p e c t  
of a p a r t i c u l a r  con t r aven t ion  where it can be shown t h a t  a 
t h i r d  p a r t y ,  whe the r  i d e n t i f i a b l e  o r  n o t ,  d e l i b e r a t e l y  
i n t e r f e r e d  w i t h  t h e  safety dev ices  provided.  T h i s  p a r t i c u l a r  
legal  development was s p e c i f i c a l l y  mentioned i n  a number of 

20. [1967] 1 Q.B. 230. See pa ra .  15. 
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cases a s  a ground f o r  n o t  t a k i n g  fo rma l  a c t i o n  a g a i n s t  t h e  
f i r m .  The p o s s i b i l i t y  o f  a d e f e n c e  by way o f  a cross-summons 
a g a i n s t  t h e  employee o r  o t h e r  i n d i v i d u a l  a t  f a u l t  i s  i n  it- 
self  taken a s  a r e a s o n  for  w i t h h o l d i n g  proceedings, since,  a s  
w i l l  be s e e n  below, t h e  I n s p e c t o r a t e  i s  g e n e r a l l y  r e l u c t a n t  
t o  embark on p r o c e e d i n g s  a g a i n s t  i n d i v i d u a l  employees.  

45. The r e s u l t i n g  p o s i t i o n ,  a s  t h e  sys t em is  c u r r e n t l y  
o p e r a t e d ,  i s  t h a t  l i a b i l i t y  i n  respect of  a c c i d e n t  p r o s e c u t i o n s  
may o c c a s i o n a l l y  be somewhat s t r i c t e r  t h a n  f o r  improvement 
cases, i n  so f a r  a s  i t  i s  meaningfu l  t o  t a l k  i n  these terms. 
S p e c i f i c  p r e v i o u s  warn ing  o r  a d v i c e  w i l l  n o t  a lways  be r e q u i r e d  
i n  cases of  b l a t a n t  c o n t r a v e n t i o n  i f  t h e  r e q u i r e m e n t s  o f  t h e  

l a w  are c lear  and w e l l  known, a s  i n  t h e  case o f  t h e  s e c u r e  
f e n c i n g  of  machinery .  A p r i o r  g e n e r a l  d i s c u s s i o n  of t h e  
d a n g e r s  of  un fenced  machinery ,  f o r  example, w a s  regarded a s  
q u i t e  s u f f i c i e n t  i n  one  sample case t o  j u s t i f y  p r o s e c u t i o n  i n  
respect of  a subsequen t  a c c i d e n t .  The unlucky chance of a 
s e r i o u s  a c c i d e n t  ra ther  t h a n  t h e  degree o f  f a u l t  of t h e  f i r m  
i n  q u e s t i o n  may t h u s  become a decis ive f a c t o r .  I n  a d d i t i o n ,  
i n  c o n t r a s t  t o  improvement cases, immediate remedial a c t i o n  
on t h e  p a r t  o f  t h e  f i r m  a f t e r  a s e r i o u s  a c c i d e n t  i s  u n l i k e l y  
t o  p r e v e n t  t h e  i n s t i t u t i o n  of  p r o c e e d i n g s ,  though it s h o u l d  
perhaps be added t h a t ,  where t h e  I n s p e c t o r a t e  has embarked 
on a d e t e r r e n t  p o l i c y  i n  r e s p e c t  o f  p a r t i c u l a r  i s s u e s ,  a s  i n  
t h e  case o f  t h e  f e n c i n g  o f  power p r e s s e s ,  t h i s  d i f f e r e n c e  i n  
approach  t o  a c c i d e n t  and improvement cases may d i s a p p e a r ,  
T h e  s t a t u t o r y  d e f e n c e s  i n  cases where t h e  f a u l t  l i e s  i n  t h e  
employee o r  a t h i r d  p a r t y ,  on t h e  o t h e r  hand ,  c o n s i d e r a b l y  
reduce  t h e  p r a c t i c a l  r a n g e  o f  s t r ic t  l i a b i l i t y ,  and may even 
r e s u l t  i n  a number o f  firms e s c a p i n g  l i a b i l i t y  which t h e y  
migh t  o t h e r w i s e  i n c u r  by t h r e a t e n i n g  t o  e n t e r  a c r o s s  summons 
a g a i n s t  a n  employee. 

P r o c e e d i n g s  a g a i n s t  i n d i v i d u a l s  

46 Though t h e  F a c t o r i e s  A c t  makes s p e c i a l  p r o v i s i o n s  f o r  
t h e  c o n v i c t i o n  o f  i n d i v i d u a l  employees ( s e c t i o n  143) o r  
d i r e c t o r s  ( s e c t i o n  155) where they  c a n  be shown t o  have  been 
a t  f a u l t  i n  r e s p e c t  of a c o n t r a v e n t i o n ,  t h e  I n s p e c t o r a t e  i s  
r e l u c t a n t  t o  t ake  a c t i o n  which would have t h i s  e f f ec t .  I n  
t h e  sample of cases s t u d i e d  t h e  p o s s i b i l i t y  of  p r o c e e d i n g s  
ag,.;r.st employees f o r  del iberate  disregard of  t h e i r  own o r  
o t h e r s '  safety w a s  raised i n  f o u r  i n s t a n c e s  o n l y ,  d e s p i t e  t h e  
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large number of cases i n  which t h e  f a u l t  of t h e  employee w a s  

r a i s e d  a s  a reason f o r  no t  proceeding a g a i n s t  t he  employer. 
I n  three of t h e  c a s e s  involv ing  the  f a i l u r e  t o  u s e  b rea th ing  
appa ra tus ,  t h e  "scotching" of an  e l e c t r i c a l l y  i n t e r l o c k e d  
guard and t h e  s i m p l e  removal of a guard r e s p e c t i v e l y ,  no 
formal  p rosecu t ion  r e p o r t  was made and i n  t h e  remaining one, 
t h e  over loading  of 'a c rane ,  though a r e p o r t  was submi t ted ,  
proceedings were not  a u t h o r i s e d .  The p o s s i b i l i t y  of proceed- 
i n g s  a g a i n s t  a f a c t o r y  manager under  s e c t i o n  155 f o r  f a i l i n g  
t o  secu re  compliance w i t h  t h e  requirements  of  t h e  A c t  w a s  a l s o  
raised i n  one case, b u t ,  aga in ,  no formal  p rosecu t ion  r e p o r t  
w a s  made. 

47 . Though it i s  n o t  p o s s i b l e  t o  come t o  any d e f i n i t i v e  
conclus ions  on such a sma l l  sample of c a s e s ,  it seems c lear  
t h a t  t h e  p r i n c i p a l  reason f o r  t h e  f a i l u r e  t o  take  a c t i o n  i n  
these c a s e s  w a s  t h e  f e e l i n g  t h a t  no u s e f u l  purpose would be 
served i n  doing so. Where t h e  employee w a s  t h e  i n j u r e d  person 
i t  w a s  f e l t  t h a t  he had s u f f e r e d  enough a s  it w a s ,  and there 
was no reason t o  add t o  t h a t  s u f f e r i n g  by t a k i n g  f u r t h e r  a c t i o n .  
I n  a d d i t i o n ,  i n  two of t h e  c a s e s  t h e  employee concerned had 
d isappeared ,  i n  one i n s t a n c e  a s  a r e s u l t  of h i s  d i s m i s s a l  and, 
i n  t h e  o t h e r ,  due t o  domestic t r o u b l e s  which  e v e n t u a l l y  drove 
him t o  go o f f  w i t h  h i s  ne ighbour ' s  w i f e  t o  ano the r  p a r t  of t h e  
country.  I n  a l l  such c a s e s ,  t o  i n s t i t u t e  proceedings would i n  
p r a c t i c a l  terms be quite p o i n t l e s s  and there  was c l e a r l y  no 
desire on t h e  pa r t  of t h e  I n s p e c t o r a t e  t o  be seen t o  be 

pe r secu t ing  t h e  of fender .  T h i s  reasoning was e x p l i c i t l y  se t  
down i n  t h e  c a s e  involv ing  t h e  f a c t o r y  manager, who was f e l t  
t o  be " c a r r y i n g  the  can" f o r  o t h e r s :  p rosecu t ion ,  i t  w a s  
s t a t e d ,  should  be " res t r ic ted  t o  t h e  s o r t  of i n d i v i d u a l  who 
would do t h e  same the  moment ou r  back i s  turned" ,  and s i n c e  
t h e  man seemed c o n t r i t e  it would i n  t h e  c i rcumstances  be 

"purely p u n i t i v e  and not  d e t e r r e n t " .  

4 8 .  I n  c a s e s  of t h i s  k ind ,  t hen ,  t h e  I n s p e c t o r a t e ' s  self-  
concept ion a s  a n  agency of enforcement r a t h e r  than  of punish- 
ment ope ra t e s  a s  a v i r t u a l  b a r  on t h e  i n s t i t u t i o n  of  proceed- 
i n g s  a g a i n s t  employees. F o r  it i s  c l e a r l y  a rguable  t h a t  there 
i s  no p o i n t  a t  a l l  i n  t a k i n g  a c t i o n  a g a i n s t  those  who a r e  not  
i n  a p o s i t i o n  t o  secure  compliance w i t h  t h e  s t a t u t o r y  r equ i r e -  
ments. It is ,  perhaps ,  s i g n i f i c a n t  t h a t  t h e  only case i n  
wh ich  a p rosecu t ion  r e p o r t  w a s  a c t u a l l y  submit ted w a s  t h a t  of 
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t h e  c rane  dr iver ,  a n  exper ienced  man who w a s  a free agent  i n  
t h e  o p e r a t i o n  of t he  c rane  and t o  whom no one was i n  a 
p o s i t i o n  t o  g i v e  o rde r s :  s ince  i t  had been entirely his awn 
decision t o  try l i f t i n g  the  load  without; waiting t o  put out 
t h e  o u t r i g g e r s ,  as  had been suggested t o  h i m ,  it was reasonable  
t o  argue t h a t  t h e  duty t o  comply rested on him a lone  and t h a t  
there was no o t h e r  means of e n f o r c i n g  t h e  l a w  than  t o  take 
a c t i o n  a g a i n s t  him. The g e n e r a l  r e luc t ance  of t h e  I n s p e c t o r a t e  
t o  become involved i n  proceedings  a g a i n s t  i n d i v i d u a l  employees 
i n  normal c i rcumstances i n  f a c t  ex tends  t o  any case i n  wh ich  

there i s  a danger  of a cross-summons being e n t e r e d  by t h e  
employer a g a i n s t  one o f  t h e i r  employees, i n  t h a t  t h i s  p o s s i b i l i t y  
i n  i t s e l f ,  as we have s e e n ,  i s  g e n e r a l l y  accepted  a s  a d e c i s i v e  
reason f o r  no t  proceeding even a g a i n s t  t h e  employer. The 
l i a b i l i t y  of employees and o t h e r  i n d i v i d u a l s  under the  A c t ,  as  
i t  i s  c u r r e n t l y  admin i s t e red ,  would appear  t o  be restricted t o  
cases i n  which the  employee,as w e l l  a s  being s e r i o u s l y  a t  
f au l t ,was  t h e  only person i n  a p o s i t i o n  t o  see t h a t  t h e  l e g a l  
requirements  were observed. 

The use  of a d m i n i s t r a t i v e  s a n c t i o n s  

F i n a l l y ,  a s  expla ined  above,21 t h e  I n s p e c t o r a t e  i s  a b l e  49 
under  t h e  terms of t h e  F a c t o r i e s  A c t  t o  apply t o  t h e  c o u r t s  
f o r  an enforcement o r d e r  f o r  compliance w i t h i n  a given, pe r iod  
i n  a d d i t i o n  t o  any c r i m i n a l  p e n a l t y  imposed a s  a r e s u l t  of a 
p rosecu t ion  ( s e c t i o n  157) ; and where t h e  cont inued  o p e r a t i o n  
of a p a r t i c u l a r  process o r  s e c t i o n  of a f a c t o r y  can be shown 
t o  be p o s i t i v e l y  dangerous,  a c l o s u r e  o r d e r  independent of  any 
formal  c r i m i n a l  proceedings  may be app l i ed  f o r  ( s e c t i o n s  54- 
55) .  But very  l i t t l e  u s e  i s ,  i n  pract ice ,  made of t h e s e  powers. 
I n  t h e  sample of cases s tud ied  t h e  ques t ion  of an o r d e r  f o r  
compliance under s e c t i o n  157 w a s  raised only once, i n  t h e  case 
of a chemical p l a n t ,  where, i n  the  opin ion  o f  t h e  i n s p e c t o r ,  
p rosecu t ion  and conv ic t ion  i n  i t se l f  w a s  u n l i k e l y  t o  induce t h e  
f i r m  t o  take t h e  necessary  s t e p s .  22 There w a s  no case i n  which 
the  p o s s i b i l i t y  of an o r d e r  under s e c t i o n s  54-55 w a s  raised. 
It was obvious from d i s c u s s i o n  w i t h  v a r i o u s  i n s p e c t o r s  on t h e  

p o i n t  t h a t  a c t i o n  of t h i s  kind w a s  considered a p p r o p r i a t e  on ly  
i n  t h e  l a s t  r e s o r t ,  where a l l  o t h e r  methods of encouragement, 

/ 

~ ~~ ~ ~~~ ~ 

2 1 .  See para. 18. 

22. See Table  3 ,  Case 1 1 .  
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p e r s u a s i o n ,  t h rea t  and p r o s e c u t i o n  f a i l e d  t o  produce results.  

The f u r t h e r  i m p l i c a t i o n s  of t h i s  a s p e c t  of  t h e  c u r r e n t  p o l i c y  
and p r a c t i c e  o f  t h e  I n s p e c t o r a t e  w i l l  be d e a l t  w i t h  below. 

V I  THE TRIAL OF CASES UNDER THE FACTORIES ACT 

P r e l i m i n a r y  

50. The c u l m i n a t i o n  of  a l l  these methods o f  enforcement  i s  
t h e  day i n  c o u r t .  But t h e  c o u r t ' s  v i e w  o f  t h e  p a r t i c u l a r  
i s s u e  and of t h e  p r o c e s s  th rough  which i t  came t o  l i g h t  as 
p r e s e n t e d  i n  c o u r t  i s  n o t  n e c e s s a r i l y  t h e  same as  t h a t  
o b t a i n e d  from a s t u d y  o f  case f i l e s  o r  from d i s c u s s i o n  w i t h  
t h e  i n s p e c t o r s  conce rned .  I n  o r d e r ,  t h e r e f o r e ,  t o  g a i n  a n  
i m p r e s s i o n  of t h e  way i n  which f a c t o r y  cases a p p e a r  t o  
magis t ra tes ,  we a t t e n d e d  some 15 cases h e a r d  d u r i n g  t h e  summer 
of 1969 i n  t h e  South-East  r e g i o n .  The cases a t t e n d e d  were 

t h e  p e r i o d  s imply on  t h e  grounds  of t h e  a v a i l a b i l i t y  o f  t h e  
s t a f f  and s t u d e n t s  concerned .  They do n o t ,  t h e r e f o r e ,  form 
a random sample i n  any s t r i c t  s e n s e .  S i n c e ,  however, we had 
no  advance knowledge of t h e  c i r c u m s t a n c e s  of  t h e  case, o t h e r  
t h a n  t h e  name of  t h e  d e f e n d a n t  and t h e  da t e  o f  t h e  h e a r i n g ,  
c o n s c i o u s  p r e - s e l e c t i o n  of t h e  sample w a s  no t  p o s s i b l e .  I n  
a d d i t i o n ,  t h e  i n s p e c t o r s  concerned  had no advance n o t i c e  of  
t h e  p r e s e n c e  of a n  o b s e r v e r  o t h e r  t h a n  t h e i r  g e n e r a l  knowledge 
t h a t  some research w a s  b e i n g  u n d e r t a k e n ,  though a r r angemen t s  
were made f o r  u s  t o  have  a br ief  d i s c u s s i o n  on t h e  case a t  t h e  

end of  t h e  h e a r i n g .  I t  shou ld  be n o t e d  t h a t  t h e  sample 
i n c l u d e d  a number of  c o n s t r u c t i o n  cases, s i n c e  t h e  method of  
s e l e c t i o n ,  u n l i k e  t h a t  of t h e  sample of  case h i s t o r i e s ,  was 
n o t  t i e d  t o  any p a r t i c u l a r  d i s t r i c t  o f f i c e .  

se lec ted  o u t  of a p o s s i b l e  t o t a i  of some 50 h e a r i n g s  d u r i n g  I 

51. Of t h e  cases a t t e n d e d ,  a l l  b u t  two a r o s e  d i r e c t l y  o r  
i n d i r e c t l y  f rom t h e  i n v e s t i g a t i o n  o f  a n  a c c i d e n t  and f i v e  o f  
these i n v o l v e d  f a t a l i t i e s .  The p r i n c i p a l  charge i n  a l m o s t  
every case w a s  t h u s  f o r  t h e  c o n t r a v e n t i o n  of t h e  s a f e t y  
r e q u i r e m e n t s  imposed i n  t h e  A c t  o r  t h e  r e g u l a t i o n s  u n d e r  it: 
s i x  cases invo lved  breaches o f  t h e  d u t y  t o  f e n c e  machinery 
and f i v e  t h e  f a i l u r e  t o  p r o v i d e  a safe place o r  system of 
work on c o n s t r u c t i o n  s i tes .  The remainder  of t he  charges, 
o f t e n  combined w i t h  t h e  above ,  concerned  t h e  f a i l u r e  t o  have 
young worke r s  m e d i c a l l y  i n s p e c t e d  ( 3  cases ) ,  t h e  f a i l u r e  t o  



provide adequate  f i r e  p r e c a u t i o n s  ( 1  c a s e )  and v a r i o u s  
a d m i n i s t r a t i v e  i tems, p r i n c i p a l l y  t h e  f a i l u r e  t o  r e p o r t  
a c c i d e n t s  ( 5  c a s e s ) ,  P l e a s  of g u i l t y  were en te red  i n  a l l  but 
f o u r  of t h e  t o t a l  of' 27 charges, but i n  two of the not g u i l t y  
p l e a s  t h e  defendant d i d  s e c u r e  an a c q u i t t a l ,  though i n  no 
case d i d  t h e  defendant s u c c e s s f u l l y  defend a l l  t h e  charges 
a g a i n s t  h i m .  The p e n a l t i e s  imposed, i n c l u d i n g  c o s t s  ordered  
t o  be p a i d ,  i n  r e s p e c t  of t h e  25 charges which r e s u l t e d  i n  
conv ic t ion  o r  c o n d i t i o n a l  discharge,  were a s  fol lows:-  

F a i l u r e  t o  f ence  dangerous 45 f250 44.0 2200 
machinery 2100 2100 E l 0 0  2100 

Unsafe p l ace  o r  system of 225 e25 265 430 
work on c o n s t r u c t i o n  s i t e  f25 ~ i o o  

Inadequate  f i r e  p r e c a u t i o n s  4 2 0  

F a i l u r e  t o  have young 420 420 410 42% 
workers medica l ly  in spec ted  22% 

F a i l u r e  t o  r e p o r t  a c c i d e n t s  210 210 

Breach of Power P r e s s  
Regula t ions  

42%. 42% 225 

5 2 .  These f i g u r e s  are no t  i n t e n d e d  t o  g i v e  more t h a n  a rough 
p i c t u r e  of t h e  n a t u r e  of t h e  cases i n  t h e  sample and o f  t h e  
r e s u l t s  of t h e  hea r ings .  But t hey  show t h a t  t h e  sample i s  
much more heav i ly  s l a n t e d  towards a c c i d e n t  cases (13) a s  
opposed t o  improvement c a s e s  ( 2 )  than t h e  sample of p rosecu t ion  
r e p o r t s  analysed above. T h i s  may be due i n  pa r t  t o  t h e  

i n c l u s i o n  of c o n s t r u c t i o n  c a s e s ,  bu t  t h e  sample does,  nonethe- 
less ,  appear  t o  be somewhat u n r e p r e s e n t a t i v e  i n  t h i s  respect. 
The a n a l y s i s  which f o l l o w s ,  however, i s  based more on g e n e r a l  
impress ions  of t h e  p rocess  of p rosecu t ion  i t se l f  than  on  t h e  

n a t u r e  of t h e  i n d i v i d u a l  c a s e s .  

Cur ren t  p rosecu t ion  p r a c t i c e :  t h e  i n s p e c t o r  i n  c o u r t  

5 3 .  I t  i s  t h e  p o l i c y  of t h e  I n s p e c t o r a t e  t h a t  a l l  proceed- 
i n g s  a t  t h e  m a g i s t r a t e s '  c o u r t  l e v e l ,  w i t h  which t h i s  a n a l y s i s  
i s  e x c l u s i v e l y  concerned, should be conducted by t h e  i n s p e c t o r s  
themselves.  I n  a t y p i c a l  c a s e  where  t h e  defendant  f i r m  p leads  
g u i l t y ,  t h e  i n s p e c t o r  w i l l  g i v e  t h e  cour t  a b r i e f  summary of 
t h e  e v e n t s  l e a d i n g  up t o  t h e  proceedings,  of t h e  way i n  which 
t h e  firm has contravened t h e  A c t  and of any p a s t  record of 

Proceedings;  t he  de fendan t ' s  lawyer w i l l  t h e n  pu t  i n  a p l e a  



i n  m i t i g a t i o n ,  exp la in ing  how anxious the  f i r m  i s  t o  comply 
w i t h  t h e  l a w ,  what a good p a s t  record  it has  on s a f e t y  
m a t t e r s  and how s o r r y  it i s  about t h i s  i s o l a t e d  con t r aven t ion ;  
t h e  m a g i s t r a t e s  t h e n  r e t i r e  b r i e f l y  and decide on a sentence. 
T h e  whole a f f a i r  takes about 15 minutes .  Where t h e  f i r m  
p l eads  not  g u i l t y  t o  any o r  a l l  of t h e  charges  a g a i n s t  i t ,  on 
t h e  o t h e r  hand, t h e  proceedings may t a k e  cons iderably  longer .  
The prosecut ion  w i l l  probably be conducted by t h e  d i s t r i c t  
i n s p e c t o r  who w i l l  c a l l  a s  w i tnes ses  both t h e  employees from 
whom r e l e v a n t  s t a t emen t s  have been taken  and any o t h e r  persons  
concerned i n  t h e  case, o f t e n  inc lud ing  t h e  i n s p e c t o r  involved 
i n  t h e  i n s p e c t i o n  o r  i n v e s t i g a t i o n  o r  a q u a l i f i e d  e x p e r t  from 
t h e  c e n t r a l  I n s p e c t o r a t e .  There  may be cons ide rab le  argument 
both on t h e  precise course  of e v e n t s  and on t h e  i n t e r p r e t a t i o n  
which i s  t o  be put  on t h e  r e l evan t  p rov i s ions  of t h e  A c t  o r  
r e g u l a t i o n ,  so t h a t  t h e  i n s p e c t o r  w i l l  be involved both  i n  
examining and cross-examining wi tnes ses  and i n  t h e  c i t a t i o n  
o f  any previous ly  decided c a s e s ,  c o p i e s  of which  w i l l  normally 
be suppl ied  by t h e  c e n t r a l  I n s p e c t o r a t e .  I n  some of t h e  

con te s t ed  c a s e s ,  where t h e  i n s p e c t o r  is p i t t e d  a g a i n s t  a 
p r o f e s s i o n a l  ba r r i s t e r  o r  s o l i c i t o r  s k i l l e d  i n  t h e  procedures  
of c o u r t  work and perhaps a l s o  more famil iar  w i t h  t h e  

p a r t i c u l a r  p r a c t i c e s  and f o i b l e s  of t h e  m a g i s t r a t e s  be fo re  
whom t h e  case  i s  hea rd ,  there  i s  a tendency f o r  t h e  l e s s  
f o r e n s i c a l l y  a b l e  i n s p e c t o r s  t o  i n c u r  t h e  d i s p l e a s u r e  of t h e  

c o u r t  o r  of t h e  c lerk,  perhaps  by minor inf r ingements  of  t h e  
law of  hearsay evidence,  perhaps by t h e  unnecessary labour ing  
of p o i n t s  which are not  i n  i s s u e .  I n  extreme cases t h i s  l ack  
of l ega l  e x p e r t i s e  may even r e s u l t  i n  an u n j u s t i f i e d  a c q u i t t a l ,  
where ,  f o r  example, t h e  i n s p e c t o r  i s  temporar i ly  thrown o f f  
h i s  s t e p  by a c l e v e r  i f  r a t h e r  spec ious  l e g a l  p o i n t  o r  
p rocedura l  manoeuvre. Things of t h i s  kind were t h e  except ion  
ra ther  than t h e  r u l e ,  and, except  i n  t h e  case  of evidence a s  
t o  t h e  prev ious  record o f  t h e  f i r m ,  t o  which we s h a l l  r e t u r n ,  
were res t r ic ted t o  t h e  ve ry  f e w  c o n t e s t e d  cases. But,  s i n c e  
t h e  I n s p e c t o r a t e  q u i t e  r i g h t l y  r e g a r d s  it a s  impor tan t  on 
g e n e r a l  grounds t o  win the  c a s e s  which i t  i n i t i a t e s  and t o  

I 

g a i n  the  sympathy 
it i s  a matter of 

and unders tanding  of t h e  l o c a l  m a g i s t r a t e s ,  
some importance. 
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Divergence be tween magist ra tes '  and inspec tors '  
views of  c a s e s  

5 4 .  The most s i g n i f i c a n t  f e a t u r e  of t h e  p rosecu t ion  p rocess ,  
however, i s  undoubtedly t h e  d i f f e r e n c e  between t h e  i n s p e c t o r ' s  
view of t h e  case and t h a t  which i n  t h e  event  he i s  able t o  
g i v e  t o  t h e  magistrates, The i n s p e c t o r ' s  view of  t h e  case i s  
obviously co loured  by h i s  involvement i n  what  may have been 
a l e n g t h y  series of v i s i t s  and d i s c u s s i o n s  w i t h  t h e  f i r m  and 
by h i s  knowledge of t h e  p a s t  h i s t o r y  of t h e  I n s p e c t o r a t e ' s  
d e a l i n g  w i t h  t h a t  f i rm  over  t h e  previous  f i v e  o r  s i x  years. 
The m a g i s t r a t e s ,  on t h e  o t h e r  hand, are only permi t ted  t o  
hear t h e  d e t a i l s  of t h e  p a r t i c u l a r  i n c i d e n t  w i t h  which t h e  
proceedings a r e  concerned and,  i n  a d d i t i o n ,  t hey  must pay 
some a t t e n t i o n  a t  l e a s t  t o  t h e  m i t i g a t i n g  c i rcumstances  which 
defence counse l  w i l l  p u t  be fo re  them, The r e s u l t i n g  p i c t u r e  
f o r  the  magistrate i n  a t y p i c a l  c a s e  w i l l  be of a f i r m  w i t h  

a good s a f e t y  record  which, f o r  one reason o r  another ,  has 
f a i l ed  t o  comply w i t h  one o r  two of  t h e  s t a t u t o r y  requirements .  
Y e t ,  i n  t h e  eyes  of t h e  I n s p e c t o r a t e ,  i n  improvement cases a t  
l ea s t ,  t h e  f i r m  i s  l i k e l y  t o  be regarded as  s l i p s h o d  o r  
unco-operat ive,  s i n c e ,  a s  we  have seen,  proceedings are only  
i n s t i t u t e d  a s  a l a s t  r e s o r t  when a l l  o t h e r  methods of 
persuas ion  have been t r ied and f a i l ed .  And even i n  acc iden t  
cases t h e  I n s p e c t o r a t e  w i l l  know t h e  prev ious  a c c i d e n t  h i s t o r y  
of t h e  f i r m ,  whi le  t o  t h e  magistrates t h e  con t r aven t ion  a r i s i n g  
o u t  of a p a r t i c u l a r  i n j u r y  n e c e s s a r i l y  appea r s  as  an i s o l a t e d  
i n c i d e n t .  T h i s  g e n e r a l  divergence of views may h e l p  t o  
e x p l a i n  t h e  g e n e r a l  d i s s a t i s f a c t i o n  expressed t o  u s  by some 
I n s p e c t o r s  a s  t o  t h e  l e v e l  of f i n e s  imposed by magistrates. 

55. I t  i s  d i f f i c u l t  t o  give a f u l l  account of  t h e  d i f f e r e n c e  
between t h e  m a g i s t r a t e ' s  and t h e  i n s p e c t o r ' s  views of p a r t i c u l a r  
c a s e s  wi thout  g i v i n g  an extended d e s c r i p t i o n  of each. I n  one 
c a s e ,  f o r  example, a r i s i n g  ou t  of  a f a t a l  acc iden t  on a 
c o n s t r u c t i o n  s i t e ,  t h e  magistrates were informed t h a t  t h e  f i r m  
had no previous  c o n v i c t i o n s  and a good a c c i d e n t  record ,  though 
it  w a s  known t o  t h e  I n s p e c t o r a t e  t h a t  i n  t he  space of a y e a r  
there  had been th ree  o t h e r  f a t a l  a c c i d e n t s  on the f i r m ' s  s i t es  

one of which l e d  t o  t h e  submission of a p rosecu t ion  r e p o r t ,  
though no proceedings w e r e  t aken .  But a g e n e r a l  impression 
can pe rhaps  be  obta ined  from t h e  accompanying a n a l y s i s  of t h e  

ex ten t  t o  which t h e  m a g i s t r a t e s  were made aware of whether t h e  



f i r m  had rece ived  previous  adv ice  o r  warning on  t h e  p o i n t  i n  

i s s u e ,  

Table  5 I n s p e c t o r ' s  M a g i s t r a t e ' s  
view - view - 

No previous  advice o r  record 4" 10 
Some advice o r  warning 10 4 
Previous  convic t ion  1 

* Inc lud ing  3 c a s e s  i n  which informat ion  on t h i s  w a s  no t  a v a i l a b l e .  

The figures show c l e a r l y  t h a t  i n  t h e  m a j o r i t y  of c a s e s  t h e  c o u r t  
w a s  unaware of a c o n s i d e r a t i o n  which ,  as we have seen,  i s  one 
of t h e  p r i n c i p a l  f a c t o r s  taken  i n t o  account by t h e  I n s p e c t o r a t e  
i n  t h e  d e c i s i o n  t o  prosecute .  T h i s  f a c t  i n  i t s e l f  i s  c l e a r l y  
of cons ide rab le  importance,  s i n c e  t h e  prev ious  record  of  t h e  

f i rm i s  l i k e l y  t o  we igh  heav i ly  w i t h  t h e  magistrates i n  dec id ing  
on t h e  proper  s en tence  t o  impose. For t h i s  reason a lone  it is  
worth looking somewhat more c l o s e l y  i n t o  t h e  law and practice 
a s  t o  evidence on t h e  prev ious  d e a l i n g s  between a f i r m  and t h e  
I n s p e c t o r a t e .  

Evidence a s  t o  prev ious  d e a l i n g s  

5 6 .  Proceedings under t h e  F a c t o r i e s  A c t  are  s u b j e c t  t o  t h e  
same r u l e s  on t h e  a d m i s s i b i l i t y  of evidence as any o t h e r  
c r i m i n a l  case .  It fo l lows  t h a t  only t h a t  evidence which i s  
d i r e c t l y  r e l e v a n t  t o  t h e  proof of t h e  p a r t i c u l a r  charges i n  
i s s u e  may be in t roduced ,  and i t  is  se t t l ed  l a w  t h a t  t h e  f a c t  
t h a t  an accused person has  prev ious  c o n v i c t i o n s  o r  has  been 
warned o r  caut ioned  i s  s t r i c t l y  i r r e l e v a n t  t o  t h e  ques t ion  of 
h i s  g u i l t  on t h e  charges be fo re  t h e  c o u r t .  The only  excep t ion  
t o  t h i s  r u l e  l i k e l y  t o  be r e l e v a n t  i n  F a c t o r i e s  A c t  cases i s  
t h a t ,  where t h e  defendant  b r i n g s  g e n e r a l  evidence a s  t o  h i s  

good c h a r a c t e r ,  t h e  p rosecu t ion  may b r i n g  evidence i n  r e b u t t a l .  
A f t e r  c o n v i c t i o n ,  on t h e  o t h e r  hand, i t  i s  open t o  t h e  judge 
o r  m a g i s t r a t e s  t o  r ece ive  w h a t  evidence they  w i s h  a s  t o  t h e  

p rev ious  h i s t o r y  and conv ic t ions  of t h e  defendant  i n  o r d e r  t o  
assist them i n  imposing a proper  sen tence .  I n  o rd ina ry  
c r imina l  c a s e s  i t  i s  u s u a l  f o r  t he  c o u r t  t o  r e c e i v e  r e p o r t s  
from t h e  p o l i c e  o r  t h e  p roba t ion  s e r v i c e  on t h e  de fendan t ' s  
p rev ious  conv ic t ions  and on h i s  background and c u r r e n t  
c i rcumstances.  
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57. These m a t t e r s  are ordered  r a t h e r  d i f f e r e n t l y  i n  cases 
under t h e  F a c t o r i e s  Act.  The s tandard  r u l e s  are ,  q u i t e  
p rope r ly ,  a p p l i e d  i n  c a s e s  where there  i s  a p l e a  of not g u i l t y ,  
b u t ,  11s we have seen, t h e  Large majori ty  of firms plead  g u i l t y .  
When they do so ,  o r  when a v e r d i c t  of g u i l t y  h a s  been reached 
i n  a con te s t ed  c a s e ,  i t  i s  normal f o r  t h e  p rosecu t ing  i n s p e c t o r  
t o  seek t o  in t roduce  evidence as t o  prev ious  conv ic t ions  and 
a s  t o  any previous  advice  o r  warnings.  It  i s  accepted p r a c t i c e ,  
however, f o r  evidence on advice and warnings t o  be s t r i c t l y  
l i m i t e d  t o  t h e  i s s u e s  raised i n  t h e  charges be fo re  the  c o u r t .  
Defence counse l  w i l l  normally o b j e c t  t o  any s ta tement ,  o r  t o  
t h e  i n t r o d u c t i o n  of any l e t t e r ,  r e f e r r i n g  t o  o t h e r  i s s u e s .  
And i n  some cases t h e  c o u r t  i s  induced t o  r e f u s e  t o  admit 
evidence of prev ious  adv ice  except  t h a t  re la t ing t o  t h e  
s p e c i f i c  machine o r  process  i n  respect of which  t h e  prosecu- 
t i o n  has  been brought.  
w e l l  b r i e fed  on such m a t t e r s .  The c e n t r a l  I n s p e c t o r a t e  has 
i s s u e d  g e n e r a l  i n s t r u c t i o n s  t o  t h e  e f fec t  t h a t  where o b j e c t i o n s  
a r e  raised t h e  case  of - R .  v .  Butterwasser2? should be c i ted .  
T h i s  c a s e ,  however, does no more than  s t a t e  t h e  very  g e n e r a l  
r u l e s  which  have been se t  o u t  i n  t h e  prev ious  paragraph i n  
r e l a t i o n  t o  a c a s e  of v i o l e n t  a s s a u l t ,  I t  g i v e s  no i n d i c a t i o n  
of t h e  way i n  which t h e  r u l e s  should be a p p l i e d  i n  cases 
d e a l i n g  w i t h  r egu la to ry  l e g i s l a t i o n .  The i n s p e c t o r s  are,  
t h e r e f o r e ,  a t  t h e  mercy of defence counsel  and u l t i m a t e l y  of 
t h e  m a g i s t r a t e s  i n  t h i s  matter. I n  a number of t h e  cases 
a t t e n d e d  they  allowed themselves  t o  be outmanoeuvred e i the r  
on t h e  e x t e n t  of t h e  evidence which  could be in t roduced  or 
on t h e  procedure f o r  i n t roduc ing  i t .  I n  one i n s t a n c e  t h e  

defence succeeded i n  p reven t ing  t h e  i n t r o d u c t i o n  of such 
evidence by i n i t i a l l y  p l ead ing  not g u i l t y ,  and subsequent ly  
changing t h a t  plea i n  such a way t h a t  i t  w a s  no t  easy f o r  t h e  

p rosecu t ing  i n s p e c t o r  t o  f i n d  an oppor tun i ty  t o  raise t h e  

m a t t e r .  There can be l i t t l e  doubt t h a t  an a u t h o r i t a t i v e  
s ta tement  on t h e  proper  e x t e n t  t o  which evidence on t h e  prev ious  
record  of t h e  f i r m  and i t s  d e a l i n g s  w i t h  t h e  I n s p e c t o r a t e  cou ld  
be in t roduced  would be of t h e  greatest  a s s i s t a n c e  t o  p rosecu t ing  
i n s p e c t o r s .  Nor can there be any doubt t h a t  t h e  f reer  
i n t r o d u c t i o n  of such evidence would go a long  way t o  reduce t h e  
divergence between t h e  i n s p e c t o r ' s  and t h e  magistrate 's  views 
of i n d i v i d u a l  cases and thus  t o  a l low a more real is t ic  approach 
t o  sen tenc ing .  

P rosecu t ing  i n s p e c t o r s  a r e  not  u s u a l l y  

23. [I9471 T . L . R .  463 .  
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T h e  a t t i t u d e  of magistrates 

One of o u r  i n i t i a l  o b j e c t i v e s  i n  a t t e n d i n g  a sample of 58 
p rosecu t ions  was t o  a t tempt  t o  gaiige: t h e  a t t i t u d e  of magistmtes 
t o  proceedings under t h e  f a c t o r i e s  l e g i s l a t i o n .  I n  t h e  e v e n t ,  
i t  was not  p r a c t i c a b l e  t o  do so  s i n c e  i n  t h e  ma jo r i ty  o f  cases 
t h e  m a g i s t r a t e s  took so l i t t l e  ac t ive  p a r t  i n  t h e  proceedings ,  
beyond t h e  a c t u a l  d e c i s i o n  on g u i l t  o r  on sen tence .  Most of 
t h e  i n t e r v e n t i o n s ,  where  there  w e r e  any,  w e r e  made by t h e  
m a g i s t r a t e s '  c lerk,  and w e r e  concerned w i t h  ma t t e r s  of procedure 
o r  evidence.  However, two gene ra l  comments may be made i n  
t h i s  c o n t e x t .  I n  t h e  f i rs t  place,  there  i s  g e n e r a l  d i s sa t i s -  
f a c t i o n  among i n s p e c t o r s  about the  l e v e l  of f i n e s  imposed by 
m a g i s t r a t e s ,  on the grounds t h a t  t he  sums of E 1 0  o r  2 2 0  which 
a r e  o f t e n  f i x e d  do not  c o n s t i t u t e  an e f f e c t i v e  d e t e r r e n t  f o r  
any but t h e  very smallest f i r m s .  The f i g u r e  f o r  t h e  average 
f i n e  imposed i n  a l l  cha rges  covered by t h e  sample w a s  
approximately 2.50, compared w i t h  the  l a t e s t  n a t i o n a l  f i g u r e  of 
C33 i n  1967, which i n  i t s e l f  was a cons ide rab le  i n c r e a s e  on 
e a r l i e r  y e a r s .  Despi te  t h i s  apparent  i n c r e a s e ,  however, there 
are  s t i l l  a number of cases i n  wh ich  t h e  f i n e s  imposed on 
large f i r m s ,  f o r  example, i n  t h e  c o n s t r u c t i o n  c a s e s  covered 
i n  t h e  sample,  are more o r  less nominal. To some e x t e n t  t h i s  

may be a t t r i b u t a b l e  t o  a tendency i n  some m a g i s t r a t e s  t o  
sympathise w i t h  defendant  firms a g a i n s t  t h e  e v e r  i n c r e a s i n g  
demands of o f f i c i a ldom.  I t  i s  a l s o  perhaps  due t o  t h e  r a t h e r  
low maximum f i n e s  of EJOO and E60 set  by t h e  A c t  f o r  con t r a -  
ven t ions  which a r e  and a r e  not l i k e l y  r e s p e c t i v e l y  t o  cause  
pe r sona l  i n j u r y .  An i n c r e a s e  i n  these f i g u r e s  is  a l r eady  
under c o n s i d e r a t i o n ,  and i s  c l e a r l y  necessary i f  t h e  c o u r t s  
are t o  be a b l e  both t o  i n c r e a s e  t h e  g e n e r a l  l e v e l  of f i n e s  
and a l s o  t o  d i f f e r e n t i a t e  e f f e c t i v e l y  between s e r i o u s  and less 
s e r i o u s  con t r aven t ions .  

59.  The  second g e n e r a l  po in t  which fo l lows  n a t u r a l l y  from 
t h i s  i s  t h a t  i t  is  of t h e  utmost importance f o r  t h e  I n s p e c t o r a t e  
t o  g a i n  t h e  sympathy and unders tanding  of l o c a l  m a g i s t r a t e s .  
I t  i s  a l r e a d y  t h e  pract ice  of p rosecu t ing  i n s p e c t o r s  t o  g i v e  a 
br ie f  account  of t h e  importance of t h e  p a r t i c u l a r  requirement 
which they  seek t o  en fo rce  and t o  c i t e  any r e l e v a n t  s t a t i s t i c s ,  
f o r  i n s t a n c e ,  on the  e f f i c a c y  of t h e  r e c e n t  Power Press 
Regula t ions  i n  reducing a c c i d e n t s .  But there  were, none the le s s ,  

a number of c a s e s  i n  which it was apparent  t h a t  t h e  bench d i d  



not  f u l l y  a p p r e c i a t e  t h e  way i n  which t h e  I n s p e c t o r a t e  c a r r i e s  
ou t  i t s  d u t i e s  and, consequent ly ,  tended t o  favour  t h e  
d e f e n d a n t ' s  r a t h e r  than t h e  i n s p e c t o r ' s  account of events. 
This i s  c l ear ly  very c l o s e l y  connected w i t h  t h e  extent t o  
which t h e  I n s p e c t o r a t e  i s  ab le  t o  g i v e  a f u l l  account of i t s  
previous  d e a l i n g s  w i t h  t h e  f i r m . 2 4  
t h a t ,  s i n c e  the  I n s p e c t o r a t e  i s  l e g a l l y  bound t o  ope ra t e  t h e  

enforcement p rocess  through l o c a l  c o u r t s ,  every e f f o r t  should 
be made t o  g a i n  t h e  sympathy and understanding of l o c a l  
m a g i s t r a t e s ,  pe rhaps  by a r r ang ing  f o r  t h e  work of t h e  

I n s p e c t o r a t e  t o  be expla ined  t o  a l l  m a g i s t r a t e s  a s  p a r t  of  
t h e i r  o rd ina ry  t r a i n i n g  procedure,  o r  by o r g a n i s i n g  less 
formal  meetings and d i s c u s s i o n s  on a l o c a l  l e v e l .  The f a c t  
t h a t  i n  one of t h e  cases which w e  s t u d i e d  one of t h e  r easons  
s ta ted f o r  not  t a k i n g  proceedings a g a i n s t  a p a r t i c u l a r  f i r m  
w a s  t h e  g e n e r a l  lack of sympathy t o  be expected from l o c a l  
magis&rates  shows t h a t ,  i n  some a r e a s  a t  l ea s t ,  there i s  a 
p l a c e  f o r  a c t i o n  of t h i s  k ind .  It  should c l ea r ly  not be 

accepted a s  i n  any way n a t u r a l  o r  t o  be. expected t h a t  magistrates 
should be less than f u l l y  sympathet ic  w i t h  t h e  work of t h e  
I n s p e c t o r a t e .  

But there can  be no doubt 

The p l a c e  of f a u l t  i n  t r i a l  proceedings 

60. The  e x t e n t  t o  which f a u l t  o r  mens rea i s  r e l e v a n t  i n  t h e  

a c t u a l  t r i a l  of f a c t o r y  cases should by now be r e l a t i v e l y  clear. 
A s  w e  have seen,25 t h e  e x t e n t  of an o c c u p i e r ' s  blameworthiness 
i n  a l l  t h e  c i rcumstances i s  an important  f a c t o r  for t h e  
I n s p e c t o r a t e  i n  dec id ing  w h e t h e r  t o  p rosecu te ,  though t h e i r  
concept of blameworthiness f o r  t h i s  purpose i s  r a t h e r  d i f f e r e n t  
from t h e  t r a d i t i o n a l  lawyers '  idea of lack of i n t e n t i o n  o r  
negl igence .  But we have a l s o  seen t h a t  t h e  I n s p e c t o r a t e ' s  view 
of t h e  case, and of t h e  e x t e n t  of the  employer 's  f a u l t ,  does  
not  n e c e s s a r i l y  come o u t  i n  c o u r t .  26 
l i a b i l i t y  i s  t h u s  a p p l i e d  i n  p r a c t i c e  t o  t h e  e x t e n t  t h a t  t h e  
I n s p e c t o r a t e  is no t  r equ i r ed  t o  g ive  evidence and i s  occas iona l ly  
prevented from doing so  a s  t o  t h e  p a r t i c u l a r  s o r t  of blame 
which t o  them seems r e l e v a n t .  On t h e  o t h e r  hand, it i s  c l e a r l y  
'in t h e  i n t e r e s t s  of t h e  I n s p e c t o r a t e  t o  show i n  c o u r t  t h a t  t h e  
c i rcumstances  of t h e  c a s e  d i d  j u s t i f y  t h e  i n s t i t u t i o n  of 

The concept of s t r i c t  
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2 6 .  Para .  54 e t  seq. 



proceed ings .  T h e  I n s p e c t o r a t e  i s  u n d e r s t a n d a b l y  u n w i l l i n g  
t o  b r i n g  cases which may r e s u l t  i n  t h e  appea rance  o f  a f u t i l e  
and v i n d i c t i v e  a p p l i c a t i o n  of t h e  s t r ic t  l i a b i l i t y  c o n c e p t ,  
i f  o n l y  because  i t  w i l l  i n e v i t a b l y  reduce  t h e  g e n e r a l  sympathy 
of magistrates f o r  t h e  d e p a r t m e n t ' s  work. I n  a d d i t i o n ,  where 
m a g i s t r a t e s  do f e e l  t h a t  t h e  d e f e n d a n t  is  w i t h o u t  r ea l  f a u l t  
o r  i s  b e i n g  p r o s e c u t e d  on a mere t e c h n i c a l i t y ,  t h e y  are  more 
l i k e l y  t h a n  n o t  t o  impose a p u r e l y  nominal p e n a l t y  o r  a 
c o n d i t i o n a l  discharge. There  i s  l i t t l e  doub t ,  t h e r e f o r e ,  
t h a t  b o t h  lawyers  and f a c t o r y  i n s p e c t o r s  would agree t h a t  t o  
impose l i a b i l i t y  w i t h o u t  f a u l t  i s  a ra ther  p o i n t l e s s  e x e r c i s e .  
The r ea l  q u e s t i o n ,  o n  which  l awyer s  and i n s p e c t o r s  may w e l l  
n o t  agree, i s  on what  i s  meant by f a u l t  and how i t  may p r o p e r l y  
be proved i n  c o u r t .  The ev idence  of bo th  p a r t s  o f  o u r  su rvey  
s u g g e s t s  t h a t  what i s  n e c e s s a r y  i s  a much c learer  d e f i n i t i o n  
of f a u l t  f o r  a l l  p u r p o s e s  w i t h i n  t h e  f a c t o r i e s  l e g i s l a t i o n .  
We s h a l l  r e t u r n  t o  t h i s  p o i n t  i n  t h e  c o n c l u d i n g  s e c t i o n .  

V I 1  PENAL SANCTIONS AND ENFORCEMENT 

The e f f icacy  of p e n a l  s a n c t i o n s  i n  g e n e r a l  

6 1 .  The argument o v e r  s t r ic t  l i a b i l i t y  and  f a u l t  i n  cases 
unde r  t h e  F a c t o r i e s  A c t  i s  conducted  e x c l u s i v e l y  by l awyer s .  
The pr imary  conce rn  of t h e  I n s p e c t o r a t e ,  as  shou ld  by now be 
abundan t ly  c l ea r ,  i s  w i t h  enforcement .  I n  a r r i v i n g  a t  a 
d e c i s i o n  whe the r  t o  i n s t i t u t e  p r o c e e d i n g s  i n  a p a r t i c u l a r  case, 
t h e r e f o r e ,  t h e  I n s p e c t o r a t e  i s  more i n t e r e s t e d  i n  t h e  l i k e l y  
e f f i c a c y  o f  a p r o s e c u t i o n  t h a n  i n  t h e o r e t i c a l  d i s p u t e s  abou t  
t h e  l i m i t s  o f  c r i m i n a l  l i a b i l i t y ,  though t h e  two a re  no t  who l ly  
independen t .  The d e c i s i o n a a k i n g  p r o c e s s  c a n  p robab ly  o n l y  be 
f u l l y  unde r s tood  i n  t h i s  l i g h t .  I t  i s  f o r  t h i s  r e a s o n  t h a t  i n  
s e t t i n g  o u t  t h e  samples  o f  improvement and a c c i d e n t  cases,  some 
brief comment w a s  made on t h e  a p p a r e n t  r e l a t i v e  eff icacy o f  t h e  

d i f f e r e n t  c o u r s e  of  a c t i o n  t a k e n  i n  t h e  v a r i o u s  pa i r ed  cases, 
a s  w e l l  a s  on t h e  a p p a r e n t  r e a s o n s  f o r  t h e  d i f f e r i n g  d e c i s i o n .  
No f i rm  judgments  c a n  be made on matters of  t h i s  k i n d  i n  t h e  

absence  o f  some form of e x p e r i m e n t a l  e n q u i r y ,  bu t  i t  would n o t  
be r i g h t  f o r  t h a t  r e a s o n  t o  i g n o r e  them e n t i r e l y ,  For t h e  
e f f i c a c y  o f  t h e  e x i s t i n g  enforcement  sys tem i s  p e r h a p s  t h e  

most i m p o r t a n t  i s s u e  of a l l ,  b o t h  f o r  t h e  I n s p e c t o r a t e  and 

i n d i r e c t l y  f o r  a l l  t h o s e  concerned  w i t h  t h e  merits and d e m e r i t s  

of  c r i m i n a l  l i a b i l i t y  f o r  r e g u l a t o r y  o f f e n c e s .  
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62 .  From a comparison of  t h e  improvement cases i n  which 
p roceed ings  were t a k e n  w i t h  t h o s e  i n  which  a p r o s e c u t i o n  r e p o r t  
was made b u t  rejected o r  i n  which no fo rma l  measures  were 

it seems r e a s o n a b l e  t o  conclude  t h a t  i t  i s  n o t  so 
much t h e  appearance  i n  c o u r t  and t h e  i m p o s i t i o n  of a p e n a l t y '  
w h i c h  i n d u c e s  a greater  r e a d i n e s s  t o  comply a s  the  r e a l i s a t i o n  
t h a t  t h e  i n s p e c t o r  means b u s i n e s s .  I n  a number o f  cases, t h e  

mere t a k i n g  of s t a t e m e n t s  w i t h  a v i e w  t o  p o s s i b l e  p r o c e e d i n g s  
was s u f f i c i e n t  t o  i n d u c e  the  employer  t o  ac t  and s i m i l a r l y  w i t h  

t h e  submiss ion  o f  a p r o s e c u t i o n  r e p o r t  where t h a t  w a s  known t o  
t h e  employer  conce rned .  The e f fec t  of imp l i ed  t h rea t s  of  t h i s  

k ind  i s ,  of c o u r s e ,  dependent  on t h e  belief t h a t  p r o s e c u t i o n  
w i l l  f o l l o w  i f  n o t h i n g  i s  done, b u t  there i s  l i t t l e  doubt  t h a t  
t h e y  do carry more weight  t h a n  t h e  more u s u a l  o r a l  or  w r i t t e n  
warn ings .  There i s  e q u a l l y  l i t t l e  doub t  t h a t  t h e  best way f o r  
t h e  employer  t o  a v o i d  t h e  i n i t i a t i o n  o f  formal  measu res  by t h e  

i n s p e c t o r  i s  t o  c u l t i v a t e  a n  outwardly  co -ope ra t ive  a t t i t u d e  
and t o  make a p o i n t  of making a l i t t l e  p r o g r e s s  between each 
v i s i t  of i n s p e c t i o n .  There w e r e  a number of cases i n  which  
i m p l i e d  th rea ts  by t h e  i n s p e d o r  of t h e  k i n d  descr ibed above 
a g a i n s t  unco-ope ra t ive  employers  appeared  t o  have achieved 
more speedy r e s u l t s  t h a n  t h e  l o n g e r  p r o c e s s  of a d v i c e  and 
encouragement ,  l i n k e d  w i t h  o r a l  and w r i t t e n  t h r e a t s ,  u sed  w i t h  

a p p a r e n t l y  more c o - o p e r a t i v e  employers .  

63 
t h e  mere f a c t  of c o n v i c t i o n  was n o t  a lways  s u f f i c i e n t  t o  s e c u r e  
compl iance .  I n  many, i ndeed  i n  most ,  i n s t a n c e s  t h e  amount of  
t h e  f i n e  imposed and even t h e  amount of t h e  maximum imposab le  
i s  c o n s i d e r a b l y  less t h a n  t h e  c o s t  of compl iance .  The 
e x p e n d i t u r e  invo lved  i n  complete  r e p a i n t i n g  o r  i n  t h e  p r o v i s i o n  
of washing  f a c i l i t i e s  i n  a s m a l l  workshop, f o r  example,  i s  
u n l i k e l y  t o  be much less t h a n  f100, w h i l e  t h e  f i n e  f o r  non- 
compl iance  i s  u n l i k e l y  t o  be more t h a n  2 2 5  on c u r r e n t  s e n t e n c i n g  
p r a c t i c e .  The amounts i n v o l v e d  i n  t h e  improvement o f  v e n t i l a -  
t i o n  o r  h e a t i n g  o r  i n  t h e  f e n c i n g  of machinery c a n  be v e r y  
much h ighe r :  i n  one of  t h e  sample cases i n v o l v i n g  a medium 
s i z e d  f i r m  t h e  estimated n e t  c o s t  w a s  so h igh  i n  r e l a t i o n  t o  
t h e  f i r m ' s  r e s o u r c e s  t h a t  t h e  I n s p e c t o r  i n f o r m a l l y  agreed t o  
a phased improvement scheme i n v o l v i n g  t h e  e x p e n d i t u r e  o f  some 
f2 ,000 p e r  year .  It  c a n n o t  be s e r i o u s l y  a rgued ,  t h e r e f o r e ,  
t h a t  i t  i s  t h e  f ea r  o f  f i n a n c i a l  p e n a l t i e s  which i n d u c e s  

On t h e  o t h e r  hand ,  w i t h  t h e  more r e c a l c i t r a n t  employers  

~~~ 
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a c t i o n  on t h e  p a r t  of t h e  employer .  L i t t l e  has  y e t  been done 
t o  e s t a b l i s h  what d o e s  cause  f i r m s  t o  comply w i t h  t h e i r  
o b l i g a t i o n s  or  i n  what way t h e y  p e r c e i v e  t h e  a c t i v i t i e s  of 
t h e  I n s p e c t o r a t e .  I n  most cases i t  i s  p robab ly  s imply an  
accepted l ega l  o r  s o c i a l  d u t y .  Where t h e  p o s s i b i l i t y  of  
legal  p roceed ings  does  a r i s e ,  however, i t  i s  g e n e r a l l y  assumed 
t h a t  t h e  mere f a c t  of appea rance  i n  c o u r t  and t h e  i n e v i t a b l e  
l o c a l  p u b l i c i t y  i s  t h e  main d e t e r r e n t .  The vague knowledge 
t h a t  t h e  I n s p e c t o r a t e  can  e n f o r c e  i t s  r e q u i r e m e n t s  i s  perhaps 

more s i g n i f i c a n t  t h a n  t h e  f a c t  t h a t  w h a t  i s  t e c h n i c a l l y  a 
c r i m i n a l  c o n v i c t i o n  may r e s u l t .  

The r o l e  o f  a d m i n i s t r a t i v e  s a n c t i o n s  

6 4 .  The n a t u r a l  i m p l i c a t i o n  from t h i s  a n a l y s i s  i s  t h a t  i n  
improvement cases t h e  c r i m i n a l  aspects of t h e  p r o c e e d i n g s  are 
overshadowed by q u e s t i o n s  o f  enforcement  and compl iance .  Y e t ,  
as  w e  have seen,28 v e r y  l i t t l e  u s e  appears t o  be made by t h e  

I n s p e c t o r a t e  of t h e  p r o v i s i o n s  i n  the  F a c t o r i e s  A c t  wh ich  

a l l o w s  t h e  c o u r t s  t o  impose a d m i n i s t r a t i v e  o r d e r s  f o r  compl iance  
o r  c l o s u r e .  There d o e s  n o t  a p p e a r  t o  be any ev idence  t h a t  t h e  
p r o c e d u r e s  are i n e f f e c t i v e .  I n  t h e  s i n g l e  sample case t h e  f i r m  
concerned  d i d  e v e n t u a l l y  comple te  t h e  required works some three 
months a f t e r  t h e  making of t h e  o r d e r ,  which i t s e l f  w a s  t h e  

c u l m i n a t i o n  of more t h a n  f o u r  years '  p r e s s u r e  by t h e  I n s p e c t o r a t e .  
On t h e  o t h e r  hand,  there  i s  l i t t l e  hard e v i d e n c e  by which t o  
assess t h e  l i k e l y  e f f i c a c y  of a n  i n c r e a s e d  u s e  of such powers ,  
though there  i s  some r e a s o n  t o  bel ieve t h a t  t h e  c e n t r a l  
I n s p e c t o r a t e  i n  London is  encourag ing  l o c a l  o f f i c e s  t o  make 
more u s e  o f  t he  enforcement  p r o v i s i o n s ,  presumably on t h e  
grounds of proven o r  a n t i c i p a t e d  e f f i c a c y .  The a c c o u n t s  of  
cases of  spec ia l  i n t e r e s t  c i r c u l a t e d  i n t e r n a l l y  t o  a l l  l o c a l  
o f f i c e s  do now i n c l u d e  a number of examples  of t h e  s u c c e s s f u l  
u s e  o f  s e c t i o n s  54-55; and 6 o f  t h e  14 cases se t  o u t  i n  t h e  
l a t e s t  a n n u a l  r e p o r t  of t h e  C h i e f  I n s p e c t o r  descr ibed such  
cases. But no g e n e r a l  f i g u r e s  are c u r r e n t l y  p u b l i s h e d  t o  show 
t h e  e x t e n t  t o  which enforcement  o r d e r s  are a p p l i e d  f o r  o r  
g r a n t e d  

6 5  It shou ld  a l s o  be mentioned t h a t  t h e  f i rs t  c o n s u l t a t i v e  
d r a f t  of  t h e  proposed new safe ty ,  h e a l t h  and  welfare l e g i s l a t i o n  
makes f u r t h e r  p r o v i s i o n  f o r  t h e  u s e  of  a d m i n i s t r a t i v e  o r d e r s  o f  

28. See para. 4 9 .  
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t h i s  k ind .  I t  i s  s u g g e s t e d  t h a t ,  i n  a d d i t i o n  t o  t h e  e x i s t i n g  
p r o v i s i o n s  i n  a s l i g h t l y  amended form,  i n d i v i d u a l  i n s p e c t o r s  
shou ld  have s t a t u t o r y  power t o  make t h e i r  own enforcement  
o r d e r s  i n  s i t u a t i o n s  where there  i s  no immediate dange r  of 
i n j u r y  o r  s i c k n e s s ,  a s  i s  r e q u i r e d  unde r  s e c t i o n s  54-55 ,  b u t  
where  t h e  p r e m i s e s  c a n n o t  be used  w i t h  due regard t o  t h e  w e l l -  
b e i n g  of t h e  employed p e r s o n s :  i n  such  c i r c u m s t a n c e s  t h e  

i n s p e c t o r  would be a b l e ,  s u b j e c t  t o  a p p e a l  t o  t h e  c o u r t s ,  t o  
make a n  o r d e r  e i t h e r  t h a t  spec i f i c  works s h o u l d  be carried 
o u t  w i t h i n  a c e r t a i n  p e r i o d ,  o r  t h a t  t h e  u s e  of t h e  p r e m i s e s  

. should  be d i s c o n t i n u e d  ( p a r a g r a p h s  206-207) .  Any s u g g e s t i o n s  
f o r  t h e  amendment of the  e x i s t i n g  l a w  must c l e a r l y  be made 
w i t h  these p r o p o s a l s  i n  mind. But i f  t h e  d r a f t  i s  adop ted  i n  
t h i s  form there w i l l  be a l l  t h e  greater  need f o r  a detai led 

c o n s i d e r a t i o n  of t h e  type  o f  de fence  which shou ld  be ava i l ab le  
t o  employers  faced w i t h  a d m i n i s t r a t i v e  o r d e r s .  And i t  i s  n o t  
c lear  t h a t  t h e  proposed g e n e r a l  d e f e n c e  o f  " a l l  due d i l i g e n c e  
t o  comply" w i l l  a lways be s a t i s f a c t o r y  i n  t h i s  c o n t e x t .  The 
emphas is  i n  p r o c e e d i n g s  i n v o l v i n g  enforcement  o r d e r s  i s  
n a t u r a l l y  d i r ec t ed  towards  t h e  f u t u r e  ra ther  t h a n  t h e  p a s t .  

P r o s e c u t i o n  and d e t e r r e n c e  

6 6 .  C u r r e n t  p r o s e c u t i o n  pract ice  i n  a c c i d e n t  cases canno t  
be d e a l t  w i t h  i n  e x a c t l y  s i m i l a r  terms. The o b j e c t i v e  i n  
such  cases i s  n o t  mere ly  t o  induce  t h e  f i r m  t o  take remedial 
a c t i o n ,  f o r  i n  many cases i n  which p r o c e e d i n g s  are  t a k e n  t h e  

a c c i d e n t  i t se l f  i s  s u f f i c i e n t  f o r  t h i s  pu rpose .  The f i r m  is  
b e i n g  pun i shed  f o r  i t s  f a i l u r e  t o  take a c t i o n  b e f o r e  t h e  
a c c i d e n t ,  ra ther  t h a n  f o r  i t s  subsequen t  f a i l u r e  t o  comply 
w i t h  t h e  r e q u e s t s  o f  t h e  I n s p e c t o r a t e .  The purpose  of such 
p r o s e c u t i o n s  from t h e  enforcement  a n g l e  i s  t h u s  t o  make it 
c lear  t o  t h e  i n d i v i d u a l  employer and t o  employers  a t  large 
t h a t ,  where a f i r m  has  f a i l e d  t o  p r o t e c t  t h e  l i f e  and l i m b s  

o f  employees i n  acco rdance  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  
f a c t o r i e s  l e g i s l a t i o n ,  a p e n a l  s a n c t i o n  w i l l  be imposed. The 
r a t i o n a l e  i s  t h a t  of s p e c i a l  and g e n e r a l  d e t e r r e n c e  ra ther  
t h a n  of a d m i n i s t r a t i v e  enforcement .  

6 7 .  I t  i s  n o t o r i o u s l y  d i f f i c u l t  t o  make a n  a s ses smen t  of  
t h e  e f f i c a c y  o f  p r o s e c u t i o n s  t a k e n  by way o f  d e t e r r e n c e  i n  
any f i e l d  of t h e  c r i m i n a l  l a w .  Many of t h e  i n s p e c t o r s  we 
spoke t o  c l ea r ly  b e l i e v e d  i n  t h e  v a l u e  of p r o s e c u t i o n s  and 
c o n v i c t i o n s  and t h e  a t t e n d a n t  l o c a l  p u b l i c i t y  i n  s e c u r i n g  



co-ope ra t ion  and e v e n t u a l  compl iance  from employers  i n  t h e  

d i s t r i c t  as  a whole.  And we have no ev idence  t h a t  t h e i r  

b e l i e f  i s  unfounded. T h e  p o i n t  t o  be s t r e s s e d  i s  s imply  
Cliat, L'rom the p o i n t  of' view of' erif'orBcetnent po l i cy  there i s  
a d i s t i n c t i o n  t o  be made between d e t e r r e n t  a c t i o n  of  t h i s  

k i n d  and t h e  u s e  of l ega l  s a n c t i o n s  t o  induce  a n  employer t o  
t a k e  s p e c i f i c  r emed ia l  measures ,  whether  by means of  a s imple  
p r o s e c u t i o n  o r  th rough  a f o r m a l  o r d e r  f o r  compliance.  

V I 1 1  CONCLUSIONS 

68. Conc lus ions  from t h i s  s t u d y  may be drawn on two l e v e l s :  
(i) on t h e  e s s e n t i a l l y  l ega l  i s s u e s  of s t r i c t  and v i c a r i o u s  
l i a b i l i t y  and t h e  r e l a t e d  q u e s t i o n  of t h e  p r o p e r  e x t e n t  o f  
l ega l  d e f e n c e s ;  and (ii) on t h e  more g e n e r a l  q u e s t i o n  o f  t h e  
e f f i c a c y  of t h e  e x i s t i n g  sys tem o f  enforcement  and of p o s s i b l e  
developments  o r  r e fo rms .  T h i s  d i v i s i o n  should  n o t  de t r ac t  i n  
any way from t h e  b a s i c  r u l e  t h a t  t h e  legal  a s p e c t s  of l i a b i l i t y  
and  t h e  a d m i n i s t r a t i v e  a r r angemen t s  f o r  enforcement  a re  t o  be 
r ega rded  a s  a s i n g l e  composi te  whole ,  b u t  s i n c e  t h e  fo rmer  are  
p r i m a r i l y  t h e  conce rn  of t h e  Law Commission and t h e  l a t t e r  o f  
t h e  F a c t o r y  I n s p e c t o r a t e  there  are  p r a c t i c a l  r e a s o n s  f o r  
making t h e  s e p a r a t i o n  i n  so f a r  a s  i s  r e a s o n a b l y  p r a c t i c a b l e .  

Legal l i a b i l i t y  and f a u l t  

69. The p r i n c i p a l  f i n d i n g  of t h e  s t u d y  i s ,  p e r h a p s ,  t h a t  
w h i l e  t h e  e m p l o y e r ' s  d u t y  t o  comply w i t h  t h e  f a c t o r i e s  
l e g i s l a t i o n  i s  g e n e r a l l y  s t r i c t  o r  a b s o l u t e  i n  p u r e l y  legal 
terms, d e s p i t e  a number o f  s t a t u t o r y  q u a l i f i c a t i o n s  and 
e x c e p t i o n s ,  t h e  enforcement  sys tem i s  o p e r a t e d  i n  such a way 
t h a t  l i a b i l i t y  i n  p r a c t i c a l  terms i s  a lmos t  a lways  f a u l t -  
based .  I n  a d d i t i o n ,  though i t  may be though t  t h a t  i n  s t r i c t  
l a w  t h e  employer i s  v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t s  and 
o m i s s i o n s  of h i s  employees,  t h e  s t a t u t o r y  p r o v i s i o n s  f o r  
l i a b i l i t y  on t h e  p a r t  of i n d i v i d u a l  employees and o t h e r s  and 
f o r  a d e f e n c e  by way of cross-summons, a s  t h e y  are  c u r r e n t l y  
i n t e r p r e t e d  and a p p l i e d ,  have r e s u l t e d  i n  a p o s i t i o n  where 
t h e  employer w i l l  normal ly  be ab le  t o  e s c a p e  c r i m i n a l  l i a b i l i t y  
f o r  t h e  a c t s  of any employee who i s  n o t  i n  a m a n a g e r i a l  o r  
s u p e r v i s o r y  p o s i t i o n .  I n  s imple  terms, t h e  f i r m  a s  such  i s  
h e l d  r e s p o n s i b l e  on ly  f o r  t h o s e  c o n t r a v e n t i o n s  of' t h e  s t a t u t o r y  
r e q u i r e m e n t s  f o r  w h i c h  t h e  management of  t h e  f i r m  may reason-  
a b l y  be h e l d  t o  blame. 
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70. T h e  n a t u r e  of t h e  f a u l t  o r  blame which  i s  c o n s i d e r e d  
r e l e v a n t  i n  t h i s  c o n t e x t  by t h e  F a c t o r y  I n s p e c t o r a t e ,  however,  
i s  r a t h e r  d i f f e r e n t  f rom t h e  t r a d i t i o n a l  l ega l  c o n c e p t i o n s  of  
i n t e n t i o n  o r  n e g l i g e n c e .  Nor i s  t h e  same c o n c e p t i o n  of f a u l t  
o r  blame a p p l i e d  i n  a l l  cases. It  i s  i m p o r t a n t  t o  d i s t i n g u i s h  
c l ea r ly  between cases i n  w h i c h  t h e  a i m  of  t h e  I n s p e c t o r a t e  i s  
t o  i n d u c e  a f i r m  t o  take a c t i o n  t o  improve i t s  s t a n d a r d s  of  
compliance and t h o s e  i n  which  t h e  f i r m  i s  t o  be punished  f o r  
a p a s t  f a i l u r e  t o  comply, normal ly  i n  c i r c u m s t a n c e s  wh ich  

have g i v e n  r ise t o  an  a c c i d e n t  o r  i n j u r y .  The e x t e n t  of l ega l  
l i a b i l i t y  and of s t a t u t o r y  d e f e n c e s  shou ld  be d e a l t  w i t h  

separa te ly  f o r  these  two forms of enforcement .  

L i a b i l i t y  and d e f e n c e s  i n  improvement a c t i o n s  

71. Employers a re  n o t  r e a l l y  expec ted  t o  comply w i t h  t h e  

l e t t e r  of  t h e  l a w  i n  a l l  c i r c u m s t a n c e s .  But t h e y  are expec ted  
t o  comply w i t h  t h e  ' r ea sonab le  r e q u e s t s  of f a c t o r y  i n s p e c t o r s  
who p u t  i n t o  e f f ec t  t h e  g e n e r a l  p o l i c y  d i r e c t i v e s ,  e x p r e s s  o r  
i m p l i e d ,  o f  t h e  c e n t r a l  I n s p e c t o r a t e  on the s t a n d a r d s  t o  be 

a p p l i e d  on t h e  v a r i o u s  aspects of t h e  l e g i s l a t i o n .  I n  t h i s  

c o n t e x t ,  f a u l t  i s  more o r  less  co -ex tens ive  w i t h  d e l a y  i n  
compliance w i t h  t h e  v a r i o u s  items which  a re  p icked  o u t  by 

i n s p e c t o r s  i n  t h e  p e r i o d i c  v i s i t s  of i n s p e c t i o n .  M i t i g a t i n g  
f a c t o r s  are  n o t  so much lack of  i n t e n t i o n  o r  n e g l i g e n c e  a s  
t h e  e x t e n t  of t h e  d i s l o c a t i o n  and expense  w h i c h  would be 

invo lved  and t h e  p r o s p e c t s  o f  f u t u r e  compliance i n  t h e  c o u r s e  
o f  r e b u i l d i n g  o r  r ep lacemen t .  We do n o t  f e e l  t h a t  t h e r e  i s  

a n y t h i n g  wrong o r  improper  abou t  t h i s  approach .  
c l e a r l y  n o t  f u l l y  re f lec ted  i n  t h e  e x i s t i n g  l a w .  A more 
d i r e c t  f o r m u l a t i o n  of  t h e  a c t u a l  o b l i g a t i o n  of employers  i n  
t h i s  c o n t e x t  would p e r h a p s  be t h a t  t h e y  shou ld  comply w i t h  
t h e  r e a s o n a b l e  r e q u i r e m e n t s  of t h e  I n s p e c t o r a t e  w i t h i n  a 
r e a s o n a b l e  p e r i o d .  The main d e f e n c e  would t h e n  be t h a t  t h e  

employer had done a l l  t h a t  c o u l d  r e a s o n a b l y  be expec ted  i n  
t h e  c i r c u m s t a n c e s  and t h e  main e v i d e n t i a l  i s s u e s  would be n o t  
s o  much t h e  e x t e n t  of t h e  f a i l u r e  t o  c0mp.l-y a s  t h e  n a t u r e  o f  
t h e  s teps  which had been  t aken  t o  remedy t h e  s i t u a t i o n  and 
any  m i t i g a t i n g  f a c t o r s  wh ich  went t o  e x p l a i n  t h e  d e l a y .  

But i t  i s  

72. I f  t h i s  f o r m u l a t i o n  were adop ted  and f o r m a l l y  in -  
c o r p o r a t e d  i n  t h e  f a c t o r i e s  l e g i s l a t i o n ,  t h e  n a t u r e  of l ega l  
p r o c e e d i n g s  under  t h e  r e l e v a n t  s e c t i o n s  would c lear ly  be 

r a the r  d i f f e r e n t  from t h o s e  u n d e r  t h e  e x i s t i n g  system. The 



m a i n  a i m  would be t o  secure compl iance  w i t h  t h e  l a w  f o r  t h e  

f u t u r e  r a t h e r  t h a n  t o  pun i sh  f o r  p a s t  f a i l u r e s  t o  comply. 
Both t h e  I n s p e c t o r a t e  and t h e  c o u r t s  would i n e v i t a b l y  assume 
a genera l  d i s p e n s i n g  power t o  r e f u s e  t o  e n f o r c e  any p a r t i c u l a r  
l ega l  r e q u i r e m e n t ,  e i t h e r  by g r a n t i n g  a d d i t i o n a l  t i m e  o r  by 

d e c i d i n g  t h a t  compliance might  r e a s o n a b l y  be waived i n  a l l  
t h e  c i r c u m s t a n c e s .  The p r i n c i p a l  conce rn  of  t h e  l e g i s l a t o r  
would t h u s  be t o  d e f i n e  t h e  l i m i t s  o f  t h i s  d i s p e n s i n g  power, 
r a the r  t h a n  t o  p r o v i d e  spec i f i c  " d e f e n c e s t t  f o r  t h e  employer .  
Some p r o g r e s s  a l o n g  these l i n e s  i s  a l r e a d y  foreshadowed i n  
t h e  f i r s t  c o n s u l t a t i v e  d r a f t  of t h e  proposed  new s a f e t y ,  
h e a l t h  and welfare l e g i s l a t i o n ,  u n d e r  wh ich  i n d i v i d u a l  
i n s p e c t o r s  would be a u t h o r i s e d  t o  i s s u e  o r d e r s  f o r  compl iance  
on spec i f i c  i s s u e s  s u b j e c t  t o  a p p e a l  t o  t h e  c o u r t s  ( p a r a g r a p h  

2 0 7 ) .  

73 We agree i n  p r i n c i p l e  t h a t  enforcement  p r o c e e d i n g s  of 
t h i s  k i n d  shou ld  be ex tended  and more wide ly  u s e d .  We would 
s u g g e s t ,  t h e r e f o r e ,  t h a t  t h e  Law Commission shou ld  d e v o t e  i t s  
a t t e n t i o n  t o  t h e  p r e p a r a t i o n  of a s t a n d a r d  form p r o c e d u r e  t o  
gove rn  enforcement  or improvement o r d e r s  i n  a l l  areas o f  
r e g u l a t o r y  l e g i s l a t i o n  ra ther  t h a n  a t t empt  t o  deal w i t h  t h e  
problem i n  t h e  c o n t e x t  of  the  c r i m i n a l  l a w .  There are i n  
e x i s t e n c e  a number of s t a t u t e s  i n  which  enforcement  p r o v i s i o n s  
of t h i s  k i n d  are specified i n  some d e t a i l ,  f o r  example,  t h e  
P u b l i c  Heal th  A c t  1936 o r  t h e  R i v e r  P o l l u t i o n  A c t s  1951 and 
1961. But t he re  i s  a need f o r  greater  s i m p l i c i t y  as  w e l l  a s  
u n i f o r m i t y  and p r e c i s i o n .  It  i s  f e l t  t h a t  t h e  e x i s t i n g  
p r o c e d u r e s  unde r  t h e  F a c t o r i e s  A c t  are u n n e c e s s a r i l y  t i m e -  
consuming and t h e y  are ,  t h e r e f o r e ,  r e s e r v e d  for  t h e  most 
r e c a l c i t r a n t  employers .  I f  enforcement  o r d e r s  are t o  be more 
wide ly  u s e d ,  t hey  must be r e a d i l y  u n d e r s t a n d a b l e  b o t h  t o  t h e  

c o u r t s  and t o  t h e  i n s p e c t o r s .  The p a r t i c u l a r  matters t o  be 

t a k e n  i n t o  accoun t  a t  each stage of t h e  enforcement  p r o c e s s ,  
from t h e  making of  an i n i t i a l  o r d e r  f o r  compl iance  and t h e  
h e a r i n g  of  a n  a p p e a l  a g a i n s t  t h a t  o r d e r ,  t o  p r o c e e d i n g s  f o r  
non-compliance w i t h  t h e  o r d e r ,  should  be c l ea r ly  spec i f ied  
so t h a t  t h e  r ea l  i s s u e s  may be  q u i c k l y  l a i d  b e f o r e  t h e  c o u r t .  
T h e  u l t i m a t e  s a n c t i o n s  o f  c l o s u r e  o r  contempt  of c o u r t  and 
t h e  c o n d i t i o n s  u n d e r  which  they are t o  be imposed must a l s o  
be c lear ly  spec i f ied .  The r i g i d  c o n c e p t s  of  t h e  c r i m i n a l  l a w  
are  n o t  whol ly  a p p r o p r i a t e  i n  t h i s  area and may o n l y  serve t o  
mask t h e  t r u e  s i t u a t i o n .  
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L i a b i l i t y  and  d e f e n c e s  f o r  c r i m i n a l  c o n t r a v e n t i o n s  

74 I t  d o e s  n o t  f o l l o w  f rom t h e  s u g g e s t i o n  t h a t  more 
a t t e n t i o n  shou ld  be p a i d  t o  t h e  f o r m u l a t i o n  and implemen ta t ion  
of  a d m i n i s t r a t i v e  p r o c e d u r e s  t h a t  there  i s  no pl.ace f o r  c r i m i n a l  
s a n c t i o n s  i n  t h e  enforcement  of r e g u l a t o r y  l e g i s l a t i o n ,  I n  
cases where a n  employer d e l i b e r a t e l y  o r  n e g l i g e n t l y  f a i l s  t o  
comply w i t h  s t a t u t o r y  r e q u i r e m e n t s  of wh ich  he knows o r  must 
be t a k e n  t o  know, and where  h i s  f a i l u r e  i s  l i k e l y  t o  o r  d o e s  
r e s u l t  i n  i n j u r y  o r  d e t r i m e n t  t o  employees o r  o t h e r s ,  there  
i s  no r e a s o n  why h i s  f a i l u r e  should  n o t  be regarded as  a crime 
a g a i n s t  s o c i e t y  i n  t h e  same s e n s e  a s  any o t h e r  c r i m i n a l  
a c t i v i t y .  The arguments  from d e t e r r e n c e  and  s t i g m a t i s a t i o n  
a p p l y  e q u a l l y  i n  these cases a s  they  do i n  r e s p e c t  of c r i m i n a l s  
engaged i n  crimes a g a i n s t  t h e  pe r son  o r  a g a i n s t  p r o p e r t y .  

75. The v a l u e  of  d e t e r r e n c e  and s t i g m a t i s a t i o n ,  however, is  
p robab ly  dependent  on t h e  p r e s u p p o s i t i o n  t h a t  t h e  o f f e n d e r  w a s  
i n  some way a t  f a u l t .  
p r ac t i ca l  a s p e c t  of t h e  t r a d i t i o n a l  mens rea d o c t r i n e .  
Consequen t ly ,  i f  c r i m i n a l  s a n c t i o n s  are t o  be a p p l i e d  i n  a r ea l  
s e n s e  i n  t h e  f i e l d  o f  r e g u l a t o r y  l e g i s l a t i o n ,  t h e  o r d i n a r y  
r e q u i r e m e n t s  of c r i m i n a l  l i a b i l i t y  shou ld  a l s o  be i n s i s t e d  on. 
The accused  p e r s o n  must always be e n t i t l e d  t o  t h e  d e f e n c e  
t h a t  he w a s  i n  no way a t  f a u l t .  I n  t h e  c o n t e x t  of  t h e  f ac to r i e s  
l e g i s l a t i o n  t h i s  would normal ly  be covered by a g e n e r a l  d e f e n c e  
t h a t  a l l  due d i l i g e n c e  had been used  t o  s e c u r e  compl iance  w i t h  
t h e  l a w ,  a s  i s  proposed i n  t h e  f i r s t  c o n s u l t a t i v e  d r a f t  of t he  

new safety, h e a l t h  and welfare l e g i s l a t i o n  ( p a r a g r a p h  1 1 ) .  

T h i s  i s  p e r h a p s  t h e  most i m p o r t a n t  

76.  S p e c i a l  a t t e n t i o n  s h o u l d  be p a i d  i n  t h i s  c o n t e x t ,  
however,  t o  t h e  q u e s t i o n  of i n t e r f e r e n c e  by employees o r  t h i r d  
p a r t i e s .  Under t h e  e x i s t i n g  l a w  t h e  employer i s  generally 
v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t s  o r  d e f a u l t s  of h i s  employees,  
b u t  s p e c i f i c  p r o v i s i o n  h a s  been made f o r  him t o  e s c a p e  
l i a b i l i t y  i f  he c a n  show t h a t  some o t h e r  pe r son  i s  who l ly  
r e s p o n s i b l e  and t h a t  he has n o t  been i n  any way a t  f a u l t  
( s e c t i o n  1 6 1 ) .  
f o r  any w i l f u l  i n t e r f e r e n c e  w i t h  any safe ty  d e v i c e  ( s e c t i o n  
143).  A s  we have seen ,29  these p r o v i s i o n s  have gone a l o n g  
way t o  d e s t r o y  t h e  g e n e r a l  p r i n c i p l e  of v i c a r i o u s  c r i m i n a l  
l i a b i l i t y .  The F a c t o r y  I n s p e c t o r a t e  d o e s  n o t  r e a d i l y  i n s t i t u t e  
p r o c e e d i n g s  a g a i n s t  i n d i v i d u a l  employees,  e x c e p t  where there 

I n  a d d i t i o n , a n  employee is p e r s o n a l l y  l i a b l e  

29 .  See  p a r a s .  15 and 16.  
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i s  e v i d e n c e  of h o r s e p l a y  o r  of mal ice ,  and i t  has ,  t h e r e f o r e ,  
been u n d e r s t a n d a b l y  r e l u c t a n t  t o  i n s t i t u t e  p r o c e e d i n g s  

a g a i n s t  t h e  employer which may unde r  t h e  p r o v i s i o n s  of  
s e c t i o n  161 r e s u l t  i n  a cross-summons and  p o s s i b l e  c o n v i c t i o n  
a g a i n s t  t h e  employee. If f u l l  l i a b i l i t y  on t h e  p a r t  o f  t h e  

employer i s  t o  be m a i n t a i n e d ,  t h e n  t h e  q u e s t i o n  of l i a b i l i t y  
on the  p a r t  of t h e  employee o r  t h i r d  p e r s o n  should be d e t a c h e d  
from t h a t  of  t he  employer ,  by the  repeal  o f  s e c t i o n  161 and 
t h e  r e i n s t a t e m e n t  of t h e  r u l e  o r i g i n a l l y  i n t r o d u c e d  i n  
s e c t i o n  1 5 5 ( 2 )  t h a t  t h e  c o n v i c t i o n  of an  employee o r  t h i r d  

p a r t y  should  n o t  free t h e  employer f rom any l i a b i l i t y  which  

he  would normal ly  i n c u r  as employer .  T h i s  would n o t  be 

v i c a r i o u s  c r i m i n a l  l i a b i l i t y  i n  i t s  s t r i c t  s e n s e  b u t  would 
h e l p  t o  e n s u r e  t h a t  t h e  d u t y  t o  s e c u r e  compl iance  w i t h  t h e  

s t a t u t o r y  r e q u i r e m e n t s  w a s  s q u a r e l y  p l a c e d  on t h e  employer ,  
i n c l u d i n g  t h e  du ty  t o  see t h a t  h i s  employees do n o t  c o n t r a v e n e  
t h o s e  r e q u i r e m e n t s .  

A c o n t i n u i n g  a b s o l u t e  d u t y  t o  comply 

77. We shou ld  stress t h a t  o u r  s u p p o r t  f o r  t h e  p r i n c i p l e  o f  
c r i m i n a l  l i a b i l i t y  o n l y  i n  t h o s e  cases i n  which f a u l t  c a n  be 

proved d o e s  n o t  mean t h a t  t h e  du ty  t o  comply w i t h  t h e  s t a t u t o r y  
r e q u i r e m e n t s  should  be s i m i l a r l y  l i m i t e d .  From o u r  d i s c u s s i o n s  
w i t h  i n s p e c t o r s  and o t h e r s  we  are convinced  t h a t  t h e  concep t  o f  
a n  a b s o l u t e  d u t y  t o  comply i s  of  t h e  greatest a s s i s t a n c e  t o  
i n s p e c t o r s  i n  t h e i r  d e a l i n g s  w i t h  employers ,  i n  t h a t  t h e  th rea t  
of c o u r t  a c t i o n  i s  more real  and immediate when there i s  no 
genu ine  p r o s p e c t  of mounting a s u c c e s s f u l  l e g a l  d e f e n c e .  I n  
a d d i t i o n ,  t h e  e x i s t e n c e  of  a du ty  which  i s  n o t  hedged around 
w i t h  q u a l i f i c a t i o n s  p u t s  t h e  r e p r e s e n t a t i v e s  of trade u n i o n s  
o r  works rJafety commit tees  i n  a much s t r o n g e r  p o s i t i o n  i n  
t h e i r  d e a l i n g s  w i t h  management t o  i n s i s t  t h a t  t h e  l a w  s h a l l  
be complied w i t h  i r r e s p e c t i v e  of t h e  g e n e r a l  c o l l e c t i v e  
b a r g a i n i n g  s i t u a t i o n .  F o r  t h i s  r eason  w e  f e e l  t h a t  any g e n e r a l  
d e f e n c e s  shou ld  be s t r i c t l y  l i m i t e d  t o  c r i m i n a l  p r o c e e d i n g s  
and shou ld  n o t  be  p e r m i t t e d  t o  detract  from t h e  g e n e r a l  e x t e n t  
of t h e  e m p l o y e r ' s  d u t y  f o r  t h e  p u r p o s e s  of  o t h e r  enforcement  
a c t i o n s  and  of c i v i l  l i a b i l i t y .  

Automatic  l i a b i l i t y  f o r  minor  o f f e n c e s  

78 One of t h e  a rguments  which i s  o c c a s i o n a l l y  produced i n  
f a v o u r  of m a i n t a i n i n g  t h e  p r i n c i p l e  o f  s t r ic t  l i a b i l i t y  i s  
t h a t  t h e  i n t r o d u c t i o n  o f  a f a u l t - b a s e d  t r i a l  system would 

, 
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i n e v i t a b l y  increase t h e  l e n g t h  of  cases i n  c o u r t .  It w i l l  be 

c l e a r  from what has a l r e a d y  been s ta ted  t h a t  w e  would re jec t  
t h i s  argument ,  i f  o n l y  on t h e  g rounds  t h a t ,  i n  o r d e r  t o  
f ’ o s t e r  an a c c e p t a b l e  working r e l a t i o n s h i p  between t h e  courts 
and t h e  I n s p e c t o r a t e ,  i t  i s  e s s e n t i a l  t h a t  t h e  c o u r t  shou ld  
be p u t  i n  f u l l  p o s s e s s i o n  o f  a l l  t h e  r e l e v a n t  f ac t s  and,  i n  , 

p a r t i c u l a r ,  t h o s e  r e l a t i n g  t o  t h e  q u e s t i o n  of f a u l t  and 
blame. There i s  no doubt  t h a t  t h i s  c o u l d  lead t o  an  i n c r e a s e  
i n  t h e  l e n g t h  of  some cases, b u t ,  s i n c e  i n  t h e  vas t  m a j o r i t y  
of  cases there is  no d i s p u t e  as  t o  t h e  f ac t s  and t h e  de fendan t  
f i r m  p l eads  g u i l t y ,  t h i s  i s  u n l i k e l y  t o  be a s e r i o u s  p r a c t i c a l  
problem. The t i m e  s p e n t  on  legal  p r o c e e d i n g s  i s ,  i n  any case, 
m o s t l y  s p e n t  on t h e  p r e p a r a t i o n  of t h e  case and on t r a v e l l i n g  
t o  and w a i t i n g  f o r  t h e  h e a r i n g  ra ther  t h a n  on  t h e  h e a r i n g  
i t s e l f .  I t  i s  j u s t  p o s s i b l e  t h a t  t he  e x t e n s i o n  of a f o r m a l l y  
f a u l t - b a s e d  system f o r  c r i m i n a l  p r o c e e d i n g s  would encourage  
more d e f e n d a n t s  t o  p l e a d  n o t  g u i l t y ,  b u t  e x p e r i e n c e  i n  o t h e r  
areas of t h e  l a w  would n o t  s u g g e s t  t h a t  t h i s  i s  a real  danger .  

79. On t h e  o t h e r  hand,  there  i s  no doubt  a t  a l l  t h a t  a l l  
forms  of legal p r o c e e d i n g s  are  e x c e s s i v e l y  time-consuming. 
From t h e  e x p e r i e n c e  of t h e  cases which  we  a t t e n d e d  we would 
es t imate  t h a t ,  on a v e r a g e ,  t h e  i n s t i t u t i o n  of l ega l  proceed- 
i n g s  o f  any k i n d  a g a i n s t  a f i r m  t o o k  two f u l l  i n s p e c t o r  d a y s ,  
t he  e q u i v a l e n t  of t h e  i n s p e c t i o n  o f  some e i g h t  o r  t e n  f a c t o r y  
p remises .  It i s  t h u s  t o t a l l y  u n r e a l i s t i c  t o  e x p e c t  t h e  

I n s p e c t o r a t e  t o  a t t e m p t  t o  e n f o r c e  a l l  t h e  minor  p r o v i s i o n s  
of t h e  f a c t o r i e s  l e g i s l a t i o n ,  f o r  example,  t h e  p o s t i n g  o f  
n o t i c e s ,  t h e  main tenance  of registers and t h e  l i k e .  Nor are 
t h e  c o u r t s  l i k e l y  t o  be s y m p a t h e t i c  t o  t h e  u s e  of t h e i r  t i m e  
f o r  such pu rposes .  We would,  t h e r e f o r e ,  s u g g e s t  t h a t  s e r i o u s  
a t t e n t i o n  be devo ted  t o  t h e  p o s s i b i l i t y  o f  i n t r o d u c i n g  a 
system o f  a u t o m a t i c  l i a b i l i t y  f o r  such  minor o f f e n c e s ,  whereby 
i n s p e c t o r s  would be e n t i t l e d  t o  impose on-the-spot  f i n e s  of  up  
t o  25 o r  210, s u b j e c t  t o  a p p e a l  t o  t h e  c o u r t s ,  f o r  any f a i l u r e  
t o  comply w i t h  r e g u l a t i o n s  of  t h i s  k ind  which  t h e y  e n c o u n t e r  
i n  t h e  c o u r s e  o f  t h e i r  i n s p e c t i o n s .  We are aware t h a t  i t  may 
be argued  t h a t  t h i s  might  j e o p a r d i s e  t h e  good r e l a t i o n s h i p s  
which t h e  I n s p e c t o r a t e  t r i es  t o  f o s t e r  w i t h  c o - o p e r a t i v e  
f i r m s ,  bu t  a re  n o t  convinced t h a t  t h i s  need n e c e s s a r i l y  be 
t h e  case. I n s p e c t o r s  are i n e v i t a b l y  cas t  i n  t h e  r o l e  of 
a u t h o r i t y - f i g u r e s  and t h e  a p p l i c a t i o n  of  minor s a n c t i o n s  o f  
t h i s  k i n d  shou ld  n o t  i n  any way d e t r a c t  f rom t h e  p o s i t i v e  
a s p e c t s  of  t h a t  r o l e .  
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The impor tance  of s t a t u t o r y  d r a f t i n g  

80. I t  i s  i m p o r t a n t  t o  remember, however,  t h a t  t h e  pr ime 
i s s u e  i n  l ega l  p r o c e e d i n g s  of any t y p e  i n  r e s p e c t  of regulatory 
l e g i s l a t i o n  i s  n o t  t h e  g e n e r a l  n a t u r e  of l i a b i l i t y  and o f  
p o s s i b l e  d e f e n c e s ,  b u t  t h e  precise form of t h e  s p e c i f i c  s e c t i o n  
of t h e  s t a t u t e  o r  r e g u l a t i o n  concerned .  The r e l e v a n c e  and 
e x t e n t  of f a u l t  o r  blame, b o t h  i n  c r i m i n a l  p r o c e e d i n g s  and i n  
respect of enforcement  o r d e r s ,  i s  de te rmined  by t h e  words of  
t h e  s e c t i o n  r a the r  t h a n  by g e n e r a l  p r o v i s i o n s ,  I n  some 
i n s t a n c e s  a g e n e r a l  d e f e n c e  of  no n e g l i g e n c e  may n o t  r e a l l y  
be o p e r a b l e .  To take a n  i l l u s t r a t i o n  f rom m o t o r i n g  l a w ,  i t  i s  
n o t  a t  a l l  c l ea r  t h a t  t h e  d u t y  t o  p r o v i d e  rear l i g h t s  a t  n i g h t  
can  be o t h e r w i s e  t h a n  a b s o l u t e ,  s i n c e  t h e  concep t  of n e g l i g e n c e  
i s  n o t  r e a d i l y  a p p l i c a b l e  t o  t h e  case of a b u l b  which 
e v e n t u a l l y  wears o u t .  We have a l s o  referred t o  t h e  impor t ance  
of s u c h  words a s  f l r e a s o n a b l e t t ,  " r e a s o n a b l y  p r a c t i c a b l e "  and 
l f s u i t a b l e l l  i n  f i x i n g  t h e  e x t e n t  of l i a b i l i t y  u n d e r  t h e  fac tor ies  
l e g i s l a t i o n .  If t h e  Law Commission i s  concerned  w i t h  t h e  

p r o p e r  e x t e n t  of  s t r i c t  l i a b i l i t y  i n  i t s  most g e n e r a l  a p p l i c a t i o n ,  
i t  i s  t o  these i n d i v i d u a l  s t a t u t o r y  formulae  t h a t  a t t e n t i o n  
shou ld  be p a i d ,  so t h a t  c o n s i s t e n t  d i f f e r e n t i a t i o n  may be made 
between s e c t i o n s  r e q u i r i n g  a b s o l u t e  compl i ance ,  s e c t i o n s  
r e q u i r i n g  r e a s o n a b l e  compl iance ,  s e c t i o n s  g i v i n g  rise t o  
c r i m i n a l  l i a b i l i t y  and s e c t i o n s  i n v o l v i n g  a u t o m a t i c  l i a b i l i t y ,  30 

The a d m i s s i b i l i t y  of  e v i d e n c e  

81. A second i m p o r t a n t  f i n d i n g  of t h e  p r e s e n t  s t u d y  w a s  t h e  

e x t e n t  t o  wh ich  t h e  I n s p e c t o r a t e ' s  , v i e w  of a p a r t i c u l a r  case 
d i f f e r e d  from t h a t  which w a s  e v e n t u a l l y  p r e s e n t e d  t o  t h e  
magis t ra tes  i n  c o u r t .  Under t h e  e x i s t i n g  sys t em,  a s  we have 
seen ,31  i t  i s  p o s s i b l e  f o r  t h e  p r o s e c u t i n g  i n s p e c t o r  t o  produce 
any r e l e v a n t  document i n  c o u r t ,  a s  l o n g  a s  he g i v e s  p r i o r  
n o t i c e  of h i s  i n t e n t i o n  t o  t h e  d e f e n d a n t ,  b u t  t h e  power i s  
r e s t r i c t i v e l y  i n t e r p r e t e d  i n  some areas.  We f e e l  t h a t  i f  a 
f a u l t - b a s e d  sys tem of l i a b i l i t y ,  b o t h  f o r  improvement a c t i o n s  
and f o r  c r i m i n a l  p r o c e e d i n g s ,  i s  t o  be m a i n t a i n e d ,  steps 
should  be t a k e n  t o  e n s u r e  t h a t  t h e  I n s p e c t o r a t e  i s  able t o  
p r e s e n t  a f u l l e r  p i c t u r e  of t h e  c a s e  i n  c o u r t .  One way of 
a c h i e v i n g  t h i s  would be t o  make e x p r e s s  p r o v i s i o n  f o r  t h e  

30. See para.  79 as  t o  a u t o m a t i c  l i a b i l i t y .  
31. See paras ,  56 and 57. 
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a d m i s s i b i l i t y  of  a l l  co r re spondence  between t h e  f i r m  and t h e  

I n s p e c t o r a t e ,  regardless of any special  r e l e v a n c e  t o  t h e  
i s s u e s  b e f o r e  t h e  c o u r t .  
Lo this, however, espec ia l ly  i n  elgbminal. prseeedfnga, on t h e  
ground t h a t  t h e  c o u r t  i s  o n l y  e n t i t l e d  t o  i n f o r m a t i o n  r e l e v a n t  
t o  t h e  charge b e f o r e  i t  and t h a t  t he  d e f e n d a n t  s h o u l d  n o t  be 
f o r c e d  t o  a c c o u n t  t o  t h e  c o u r t  f o r  h i s  d e a l i n g s  w i t h  t h e  

I n s p e c t o r a t e  on o t h e r  matters. W e  would n o t  fee l  j u s t i f i e d  
i n  p r e s s i n g  t h i s  s u g g e s t i o n  i n  respect of c r i m i n a l  p r o c e e d i n g s ,  
t h e r e f o r e ,  except i n  t h e  l i g h t  of a more g e n e r a l  r e l a x a t i o n  
of t h e  r u l e s  of e v i d e n c e  f o r  a l l  pu rposes .  It  might  be 
p o s s i b l e ,  however, t o  p r o v i d e  f o r  a fo rma l  i n s p e c t o r ' s  report  
t o  be p u t  b e f o r e  t h e  c o u r t  on t h e  ana logy  o f  a p o l i c e  o r  
p r o b a t i o n  r e p o r t  i n  o r d i n a r y  c r i m i n a l  p r o c e e d i n g s ,  and we  f e e l  
t h a t  i t  would be q u i t e  p r o p e r  f o r  d e t a i l s  of matters raised i n  
p r e v i o u s  f o r m a l  n o t i f i c a t i o n s  on Form l l 9  t o  be i n c l u d e d .  I n  
t h e  case of  c r i m i n a l  p roceed ings ,  any such r e p o r t  would, o f  
c o u r s e ,  be exc luded  u n t i l  a c o n v i c t i o n  had been r e c o r d e d ,  
u n l e s s  i t  w a s  r e l e v a n t  t o  t h e  proof  of  t h e  charge, a s ,  f o r  
example , proof  of  p r e v i o u s  warn ings  o r  advice f o r  t h e  purpose  
o f  p rov ing  f a u l t  o v e r  t h e  p a r t i c u l a r  i s s u e  b e f o r e  t h e  c o u r t .  

O b j e c t i o n  might  p r o p e r l y  Be made 

82.  We f ee l  t h a t  t h e  q u e s t i o n  of a d m i s s i b i l i t y  i s  o f  more 
immediate impor tance  t h a n  t h a t  of t h e  burden o f  p r o o f .  It 
i s  a r g u a b l e  t h a t  t h e  burden  of p r o v i n g  f a u l t  shou ld  be p l a c e d  
on  t h e  p r o s e c u t i o n  i f  o n l y  t o  e n s u r e  t h a t  t h e  f u l l  f.acts are 
p l a c e d  b e f o r e  t h e  c o u r t ,  b u t  i n  v iew of t h e  undoubted d i f f i c u l t y  
of p r o v i n g  knowledge o r  connivance on t h e  p a r t  o f  management 
we a re  convinced  t h a t  t h e  burden of p rov ing  due d i l i g e n c e  
shou ld ,  a s  a t  p r e s e n t ,  rest w i t h  t h e  de fendan t  f o r  t h e  pu rposes  
of  any s t a t u t o r y  d e f e n c e .  The d u t y  of t h e  p r o s e c u t i o n ,  as we  
e n v i s a g e  i t ,  i s  t o  g i v e  a f a c t u a l  a c c o u n t  of  i t s  p r e v i o u s -  
d e a l i n g s  w i t h  t h e  f i r m  i n  q u e s t i o n  ra ther  t h a n  t o  e s t a b l i s h  
any p a r t i c u l a r  form o f  f a u l t  o r  blame. 

P r o s e c u t i o n  p o l i c y  

83 I t  i s  c lear  from t h e  c o n c l u s i o n s  we  have a l ready drawn 
t h a t  we  would s u p p o r t  t h e  p o l i c y ,  which we  b e l i e v e  t o  be u n d e r  
c o n s i d e r a t i o n ,  of making greater  u s e  of t h e  e x i s t i n g  p r o v i s i o n s  
f o r  enforcement  o r d e r s  u n d e r  s e c t i o n s  54-55 and s e c t i o n  157. 
T h i s  would be i n  l i n e  w i t h  o u r  s u g g e s t i o n  t h a t  a greater 
d i f f e r e n t i a t i o n  should be made between improvement a c t i o n s  



and c r i m i n a l  p roceed ings .  We a l s o  f e e l  t h a t  a more g e n e r a l  

i n c r e a s e  i n  t h e  number of  l ega l  p r o c e e d i n g s  i n s t i t u t e d  would 
have a b e n e f i c i a l  effect  on o v e r a l l  s tandards  of  compl iance ,  
e spec ia l ly  i n  t he  c a s e  of  c o n s t r u c t i o n  s i t e s  where t h e  

o r d i n a r y  i n s p e c t i o n  and fol low-up sys tem i s  less  a p p r o p r i a t e  
t h a n  i n  permanent p r e m i s e s .  Though t h e  e v i d e n c e  which we 
o b t a i n e d  on t h i s  p o i n t  w a s  n e c e s s a r i l y  of a n  i m p r e s s i o n i s t i c  
n a t u r e ,  w e  are  r e a s o n a b l y  c o n f i d e n t  t h a t  w h a t  we have ca l led  
i m p l i e d  ra ther  t h a n  v e r b a l  o r  w r i t t e n  t h rea t s  were m a r g i n a l l y  
more e f f ec t ive  i n  s e c u r i n g  compl iance  i n  improvement cases. 
I n  a d d i t i o n ,  we f e e l  t h a t  t h e  on ly  way t o  o b t a i n  a rea l  
i n c r e a s e  i n  t h e  l eve l  of  f i n e s  imposed on p e r s i s t e n t  o f f e n d e r s  
i s  t o  p u r s u e  a p o l i c y  of more f r e q u e n t  p r o s e c u t i o n  a g a i n s t  
such f i r m s ,  s o  t h a t  m a g i s t r a t e s  may be p r e s e n t e d  i n  c o u r t  
w i t h  compe l l ing  ev idence  o f  pas t  f a i l u r e s  on  t h e  p a r t  of t h e  

I .---.B i n  q u e s t i o n .  It i s  v e r y  d i f f i c u l t  u n d e r  t h e  p r e s e n t  
system t o  convey t o  t h e  c o u r t  t h a t  t h e  f a i l u r e  f rom which t h e  

2 r o c e e d i n g s  a r i s e  i s  more t h a n  an  e x c e p t i o n a l  and i s o l a t e d  
i n s t a n c e  and t h e  n a t u r a l  r e a c t i o n  o f  c o u r t s  i s  t o  be l e n i e n t  
on f i r s t  o f f e n d e r s .  

'1 

I X  SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

84. The f o l l o w i n g  sub-paragraphs  summarise t h e  c o n c l u s i o n s  
and recommendations of t h i s  Report:- 

P roceed ings  u n d e r  t h e  f a c t o r i e s  l e g i s l a t i o n  are  
g e n e r a l l y  i n s t i t u t e d  o n l y  where t h e  f i r m  i s  
though t  by t h e  I n s p e c t o r a t e  t o  have been a t  
f a u l t ,  b u t  t h e  c o n c e p t i o n  of  f a u l t  i nvo lved  i s  
ra ther  w i d e r  t h a n  s t a n d a r d  lega l  c o n c e p t i o n s  
( p a r a g r a p h s  69-70). 

There i s  an i m p o r t a n t  p r a c t i c a l  d i f f e r e n c e  
between p r o c e e d i n g s  i n s t i t u t e d  w i t h  a v iew 
t o  i n d u c i n g  a f i r m  t o  improve e x i s t i n g  
c o n d i t i o n s  (improvement cases) and  t h o s e  
i n s t i t u t e d  w i t h  a view t o  p u n i s h i n g  f i r m s  
f o r  pas t  f a i l u r e s  t o  comply r e s u l t i n g  i n  
a c c i d e n t s  o r  s e r i o u s  r i s k  of i n j u r y  ( a c c i d e n t  
c a s e s )  ( p a r a g r a p h  70) . 
F o r  improvement cases, t h e  e x i s t i n g  p r o v i s i o n s  
f o r  enforcement  o r d e r s  t h r o u g h  t h e  c o u r t s  
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should be more wide ly  used and more de ta i led  
p rov i s ion  shou ld  be inc luded  i n  any new 
l e g i s l a t i o n  f o r  enforcement o r d e r s  of t h i s  
kind divorced from o rd ina ry  c r i m i n a l  proceed- 
ings .  The duty of employers t o  comply w i t h  
t h e  l a w  f o r  t h i s  purpose should remain 
a b s o l u t e  (paragraphs  71-73). 

( 4 )  For  a c c i d e n t  cases and o t h e r  s e r i o u s  breaches 
of t h e  l a w ,  c r imina l  proceedings a re  
a p p r o p r i a t e  but l i a b i l i t y  t o  c r i m i n a l  s a n c t i o n s  
should be s u b j e c t  t o  a g e n e r a l  defence of due 
d i l i g e n c e .  P e n a l t i e s  f o r  such o f f e n c e s  should 
be inc reased  (paragraphs  74-75). 

Cons ide ra t ion  should be given t o  t h e  p o s s i b i l i t y  
of a system of automatic  on-the-spot f i n e s  f o r  
minor con t r aven t ions  of t h e  law (paragraph 79) .  

(5)  

( 6 )  The l i a b i l i t y  of employees and o t h e r  i n d i v i d u a l s  
f o r  breaches of t h e  law should be regarded a s  
e n t i r e l y  separate from t h a t  of employers and 
t h e  procedure f o r  cross-summons should be 
amended accord ingly  (paragraph 76) . 

( 7 )  Clearer p rov i s ion  should be made f o r  t h e  

i n t r o d u c t i o n  of evidence on t h e  p rev ious  
d e a l i n g s  between t h e  I n s p e c t o r a t e  and t h e  
defendant  f i r m  i n  respect both o f  improvement 
and acc iden t  c a s e s .  I n  c r i m i n a l  proceedings 
a r e p o r t  of t he  firm's previous  h i s t o r y  of 
d e a l i n g s  w i t h  t h e  I n s p e c t o r a t e  should be made 
a v a i l a b l e  t o  t h e  bench be fo re  t h e  impos i t ion  
of sen tence  (paragraphs  81-83), 
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