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RIGHTS APPURTENANT TO LAND 

PART I - INTRODUCTION 

1 .  Item I X  o f  o u r  F i r s t  Programme requ i r e s  u s  to  examine t h e  
system of conveying l and  with a view t o  i t s  modernisat ion and 
s i m p l i f i c a t i o n .  W e  soon found t h a t  many o f  t he  e x i s t i n g  
d i f f i c u l t i e s  i n  t h e  system merely r e f l e c t e d  t h e  s ta te  o f  t h e  
s u b s t a n t i v e  law. Nowhere i s  t h i s  more t r u e  than i n  t h e  f i e l d  o f  
appur t enan t  r i g h t s .  and ,  a s  w i l l  be  seen ,  t h e  l a w  h e r e  i s  
complicated.  D i f f e r e n t  c a t e g o r i e s  of r i g h t s  have d i f f e r e n t  
h i s t o r i c a l  o r i g i n s  and have been al lowed t o  develop sepa ra t e ly ,  
l e a d i n g  t o  confusion i n  p r i n c i p l e  and unce r t a in ty  i n  p rac t i ce .  
The development of t h e  l a w  took p l a c e ,  moreover, a t  a time when 
r i g h t s  of p r i v a t e  ownership were h e l d  sacrosanc t  t o  a degree no t  
now regarded as c o n s i s t e n t  with t h e  i n t e r e s t s  of t h e  community 
a s  a whole, and i n  some re spec t s  t h e  law needs t o  b e  made more 
f l e x i b l e  so  t h a t  i t  c a n  t a k e  account of s o c i a l  changes.  

2. We accordingly embarked on a wide-ranging s t u d y  of the  
r e l e v a n t  l a w ,  and t h i s  Paper i s  t h e  product  of t h a t  s tudy .  \Ve 

are  ve ry  g r a t e f u l  t o  t h e  members of t h e  Consu l t a t ive  Group' who 
a s s i s t e d  u s  i n  t h e  e a r l y  stages and t o  Mr R.R.A. Walker  (formerly 
t h e  s e n i o r  Conveyancing Counsel of t h e  High Court) who has  agreed 
t o  g i v e  u s  t h e  b e n e f i t  of h i s  expe r i ence  i n  land law ma t t e r s  and 
h a s  d i scussed  t h e  f i n a l  d r a f t  of t h e  Paper  with us .  W e  must, 
however, add t h a t  t h e  r e s p o n s i b i l i t y  f o r  t h e  sugges t ions  made 
and p r o v i s i o n a l  conc lus ions  a r r i v e d  a t  i s  ours  a lone .  

3. The scope of t h e  Paper must be def ined ,  By "appurtenant 
r i g h t s "  we mean a l l  t hose  r i g h t s  which a r e  ( o r  ought t o  be) 
en fo rceab le  by t h e  owner f o r  t h e  t i m e  be ing  of one p i e c e  of land 
a g a i n s t  t h e  owner o f  o t h e r  land, e n a b l i n g  t h e  former e i t h e r  t o  
do something on t h e  o t h e r  land; o r  t o  r equ i r e  t h e  o t h e r  person 
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t o  do o r  r e f r a i n  from doing something on h i s  own l and ;  o r  t o  
pay or  c o n t r i b u t e  t o  t h e  cost of works which would b e n e f i t  h l s  
l and .  The Paper i s  t h e r e f o r e  about mat ters  such a s  r ights of 
suppor t ,  r i g h t s  of way, r i g h t s  t o  l i g h t  ("ancient l i g h t s " ) ,  
and covenants r e l a t i n g  t o  land, and i t  makes sugges t ions  a s  t o  
how r i g h t s  of t h a t  s o r t  might be t r e a t e d  i n  the  f u t u r e .  I n  
a d d i t i o n  t o  owners, occup ie r s  of l and  may be involved. The 
r i g h t s  may be given by t h e  common law o r  by s t a t u t e ;  o r  they 
may be created by i n d i v i d u a l s  w i th  t h e  i n t e n t i o n  t h a t  they  
should be a t t ached  t o  t h e  land. The expression c o v e r s  covenants 
between landlord  and t enan t  r e l a t i n g  t o  o t h e r  p rope r ty  of the  
l and lo rd  but not covenants  r e l a t i n g  exc lus ive ly  t o  t h e  premises 
which a re  t h e  s u b j e c t  matter of  t h e  lease o r  tenancy. It does 
not  inc lude  r i g h t s  unde r  purely p e r s o n a l  agreements which are 
of concern only t o  t h e  con t r ac t ing  p a r t i e s ;  o r  p r o f i t s  prendre 
i n  gross; o r  r i g h t s  which may be ob ta ined  under s t a t u t o r y  
powers by pub l i c  a u t h o r i t i e s  such a s  E l e c t r i c i t y  Boards and the  
Pos t  Of f i ce .  Though t h e s e  o t h e r  r i g h t s  a f f e c t  l and  or i t s  use r ,  
t hey  do not e x i s t  f o r  t h e  b e n e f i t  of o t h e r  land. 

4 .  This  seems t o  be t h e  f i r s t  a t t empt  a t  a review o f  t h e  

s u b j e c t  of appurtenant  r i g h t s  a s  a w h o l e ,  bu t  c e r t a i n  p a r t s  of. 
t he  f i e l d  have been considered i n  r e c e n t  y e a r s  and i n  each  
case s u b s t a n t i a l  changes i n  t h e  l a w  have been recommended. 

( a )  A Committee under t h e  chairmanship of  
Lord Wilberforce considered the  p o s i t i o n  of 
p o s i t i v e  covenants a f f e c t i n g  land. In t h e i r  
Report ( 1965 Cmnd. 271 9 )  t hey  recommended 
t h a t  c e r t a i n  p o s i t i v e  covenants  should run  
wi th  t h e  land  so  a s  t o  be  enforceable  by and 
a g a i n s t  t h e  owners f o r  t h e  t i m e  being; and 
they  dea l t  i n  p a r t i c u l a r  w i t h  bu i ld ings  i n  
divided ownership,  

The  Law Reform Committee i n  t h e i r  14th R e p o r t  
( 1  966 Cmnd. 3100) considered t h e  a c q u i s i t i o n  
of easements and p r o f i t s  by p r e s c r i p t i o n .  
Their  members were d iv ided  on t h e  ques t ion  

(b)  
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whether p r e s c r i p t i o n  should be r e t a i n e d ,  but  
were unanimous t h a t  i f  i t  w e r e  r e t a i n e d  t h e  
law should be d r a s t i c a l l y  revised.  

( c )  The Counci l  of The Law S o c i e t y  have drawn 
a t t e n t i o n  t o  problems r e l a t i n g  t o  p a r t y  
s t r u c t u r e s  and have suggested t h a t  t h e  r e l e v a n t  
p r o v i s i o n s  of the  London Building A c t s  (which 
d e a l  w i t h  bui ld ing  on o r  near  boundaries) 
should apply t o  t h e  rest o f  t h e  count ry ;  and 
we know t h a t  t h e  Royal’ I n s t i t u t i o n  of 
Char te red  Surveyors would welcome such a n  
ex tens ion .  The Counci l  have a l s o  sugges ted  
t h a t  c e r t a i n  s tandard r i g h t s  could be 
incorpora ted  i n t o  conveyances by s h o r t  reference 
t o  a s t a t u t o r y  code s e t t i n g  o u t  those r i g h t s .  

( d )  We publ i shed  a Report i n  1967 (Law Com. iY0 .11)  
recommending var ious  changes i n  the  l a w  
r e l a t i n g  t o  r e s t r i c t i v e  covenants.  

5.  One of t h e  disadvantages of d e a l i n g  piecemeal with a 
s u b j e c t  such as t h e  present  i s  t h a t  overlapping problems, even 
i f  apprec ia ted ,  may not  ever  g e t  d e a l t  wi th .  That method of 
proceeding, moreover, t ends  t o  p r e s e r v e  between c a t e g o r i e s  of 
r i g h t s  d i s t i n c t i o n s  which are p a r t  o f  legal h i s t o r y  b u t  which 
no longer  have any r a t i o n a l  j u s t i f i c a t i o n .  As w i l l  be seen, 
t h e  e x i s t i n g  c l a s s i f i c a t i o n  of r i g h t s  seems t o  be f a u l t y ,  i f  
on ly  because t h e  c a t e g o r i e s  a r e  not  i n  a t r u e  sense  mutually 
exc lus ive .  

6. Having conducted our  pre l iminary  study, w e  have come t o  
t h e  conclusion t h a t  i t  i s  both p r a c t i c a b l e  and d e s i r a b l e  t o  
g i v e  t h e  whole s u b j e c t  a coherent s t r u c t u r e .  We summarise o u r  
views i n  t h e  form of Propos i t ions  i n  t h e  last  p a r t  o f  t h i s  
Paper ,  but  i t  may be convenient t o  s e t  o u t  the e s s e n t i a l  new 
f e a t u r e s  a t  once: 

( i )  An ex tens ion  of t h e  ca tegory  of r i g h t s  and 
o b l i g a t i o n s  which ( i n  t h e  absence of agreement 
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( i i )  

( i i i )  

t o  t h e  cont ra ry)  a r e  i n c i d e n t a l  t o  t h e  owner- 
s h i p  of land .  I n  t h i s  f j e l d  we deal  w i t h  
r i g h t s  of support  f o r  bu i ld ings ;  r i g h t s  and 
o b l i g a t i o n s  r e l a t i n g  t o  p a r t y  s t r u c t u r e s ;  
and c e r t a i n  minimum r i g h t s  and o b l i g a t i o n s  i n  
r e l a t i o n  t o  interdependent  u n i t s  o f  occupation. 

An a s s i m i l a t i o n  so  f a r  as  poss ib l e  of a l l  
o t h e r  appurtenant  r i g h t s  (easements, p r o f i t s  

p rendre ,  r e s t r i c t ive  covenants and p o s i t i v e  
covenants) .  This  i n v o l v e s ,  i n c i d e n t a l l y ,  t h e  
implementation of t h e  substance o f  t h e  
Wi lbe r fo rce  proposals.  

The i n t r o d u c t i o n  o f  c e r t a i n  p rov i s ions  designed 
t o  minimise unce r t a in ty .  I n  t h i s  f i e l d  we 
cover t h e  "genera l  words" i n  s e c t i o n  6 2  of  the  
Law of Property A c t  1925; and p r e s c r i p t i o n ;  
and we sugges t  a cons ide rab le  ex tens ion  o f  t he  
powers of t h e  Lands Tr ibuna l .  These p rov i s ions  
a re  perhaps less fundamental  than t h e  o t h e r  
f e a t u r e s  j u s t  mentioned b u t  are  not n e c e s s a r i l y  
less c o n t r o v e r s i a l .  

7. 
t h e  law of real  p r o p e r t y  and any reformulat ion of t h a t  p a r t  of 
t h e  law should,  pending any fundamental  r ev i s ion  of t h e  

p rope r ty  l e g i s l a t i o n  o f  1925, be c a r r i e d  out  i n  such a way t h a t  
i t  w i l l  f i t  i n t o  t h e  scheme of t h a t  l e g i s l a t i o n .  W e  a ccep t ,  
f o r  example, t h a t  ownership e x i s t s  n o t  i n  land i t se l f  bu t  i n  
estates o r  i n t e r e s t s  i n  land ,  and i f  we speak o f  " t h e  owner of 
land" we do so merely t o  make t h e  Pape r  more r eadab le .  

8. Any reformulat ion of t h e  law i s  bound t o  ra ise  ques t ions  
about r i g h t s  a l r eady  c rea t ed .  Is  t h e  new law t o  a p p l y  t o  them 
a t  a l l ;  i f  so, t o  what ex ten t?  And i f  t h e  law on p r e s c r i p t i o n  
i s  changed, what i s  t o  be done about " inchoate  r i g h t s "  where 
t i m e  i s  running when t h e  new law comes i n t o  force?  T h i s  Paper 
l a r g e l y  leaves t h o s e  ques t ions  i n  t h e  a i r .  A s  w i l l  be seen, 
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o u r  P r o p o s i t i o n s  have been so  d r a f t e d  t h a t  every e x i s t i n g  
appur tenant  r i g h t  could be f i t t e d  immediately i n t o  t h e  new 
framework which we suggest .  Hence, i t  may be t h a t  t r a n s i t i o n a l  
p r o v i s i o n s  could be reduced t o  t h e  minimum. There are ,  however, 
undoubted o b s t a c l e s  i n  t h e  way of  apply ing  t h e  suggested new 
l a w  t o  some e x i s t i n g  mat te rs .  I n  p a r t i c u l a r ,  i t  would be 

d i f f i c u l t  t o  apply i t  t o  e x i s t i n g  p o s i t i v e  covenants  s ince t h a t  
would i n  some cases have t h e  e f f e c t  of imposing r e t r o s p e c t i v e l y  
new burdens on landowners. 

9.  Reference h a s  a l ready  been made t o  our  e a r l i e r  Report 
(Law Com. N o . 1 1 )  on R e s t r i c t i v e  Covenants.  I t  must be sa id  a t  
once t h a t  t h e  P r o p o s i t i o n s  set o u t  i n  t h a t  Report have not been 
carried wholesale  i n t o  t h i s  Paper. Moreover, a l though t h e  
e a r l i e r  Report had i n  view the  a s s i m i l a t i o n  of n e g a t i v e  and 
p o s i t i v e  covenants ,  i t  looked no f u r t h e r  than t h a t :  i t  said 
noth ing  about  b r i n g i n g  i n  easements o r  p r o f i t s  prendre.  The 
ex tens ion  of t h e  area of  a s s i m i l a t i o n  t o  include easements and 
p r o f i t s  i s  a more ambit ious p r o j e c t ,  and i t  a f f e c t s  t h e  b a s i s  
on which t h e  a s s i m i l a t i o n  i s  t o  be carried out .  Easements 
cannot  be dea l t  wi th  along l i n e s  h i t h e r t o  regarded a s  appropr ia te  
t o  covenants;  t h e  conversion of legal easements i n t o  mere.  
e q u i t a b l e  i n t e r e s t s  a l l  r e q u i r i n g  r e g i s t r a t i o n  f o r  t h e i r  
p r o t e c t i o n  would, t o  say t h e  least ,  create problems of  enormous 
magnitude. We a re  t h e r e f o r e  sugges t ing  t h a t  easements and 
covenants  should be a s s i m i l a t e d  a l o n g  l i n e s  h i t h e r t o  regarded 
as a p p r o p r i a t e  t o  easements.  

10. I n  t h i s  Paper  appurtenant r i g h t s  o t h e r  t h a n  those  which 
a r e  (o r  ought t o  be) i n c i d e n t a l  t o  t h e  ownership of  land, a re  
g i v e n  t h e  genera l  name "Land Obl iga t ions" .  We a p p r e c i a t e  t h a t  
easements are p r i m a r i l y  thought of n o t  a s  o b l i g a t i o n s  but a s  
r i g h t s :  they e i t h e r  e n t i t l e  someone t o  do something on someone 
e lse 's  land ( r i g h t s  of  way f o r  example) o r  they a r e  enjoyed by 
someone without  any real  sense of o b l i g a t i o n  normally being 
f e l t  by anyone else (e.g.  r i g h t s  t o  l i g h t ) .  Covenants,  whether 
r e s t r i c t i v e  o r  p o s i t i v e  a r e ,  it is be l ieved ,  p r i m a r i l y  thought 
of  as p lac ing  a burden ( o r  o b l i g a t i o n )  on land. I f  easements 
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and covenants a re  t o  be  brought t o g e t h e r  t h e  l a w  must t r e a t  them 
a l i k e  e i t h e r  a s  ” r i g h t s ”  o r  a s  “ o b l i g a t i o n s “  and i n  e i t h e r  event 
some mental  r e o r i e n t a t i o n  i s  unavoidable.  We have s e t t l e d  f o r  
“Land Obligat ions” because i n  t h e  c o n t e x t  of land t r a n s f e r  i t  
may be more u s e f u l  t o  be a b l e  r e a d i l y  t o  list t h e  l i a b i l i t i e s  
a t t a c h i n g  t o  t h e  land  i n  ques t ion .  That  i s  t h e  approach which 
we adopt throughout. A s  a matter of d r a f t i n g ,  moreover, i t  has  
been found somewhat easier t o  couch eve ry th ing  i n  t e r m s  of 
o b l i g a t i o n s .  Th i s  i s  t r u e  a l s o  of t h e  r i g h t s  i n c i d e n t a l  t o  
ownership. 

PART I1 - SUMhlARY OF TIE PRESENT LAW 

1 1 .  It would no t  b e  p r a c t i c a b l e  i n  a paper of t h i s  kind t o  
e x p l a i n  i n  d e t a i l  a l l  t h e  f e a t u r e s  of t h e  e x i s t i n g  law bu t  i t  
may be h e l p f u l  t o  o u t l i n e  t h e  v a r i o u s  t y p e s  of r i g h t s  
appurtenant  t o  land which are recognised a t  present .  

( 1 )  Rights  i n c i d e n t a l  t o  ownership a t  common l aw 

12.  These a re  n a t u r a l  r i g h t s  which have been recognised from 
e a r l y  t imes and e x i s t  automatical ly  u n l e s s  they have been 
r e l inqu i shed  or q u a l i f i e d  by agreement. They a r e  of l i m i t e d  
scope and s u b s t a n t i a l l y  comprise: 

( a )  

(b)  t h e  r i g h t  t o  t h e  un in te r rup ted  flow of w a t e r  i n  

the  r i g h t  t o  the  suppor t  of land by o t h e r  land,’ 

a n a t u r a l  and def ined channel ,  sub jec t  t o  
o rd ina ry  and reasonable  u s e  by owners of o t h e r  
land  through which it passes .  4 

( 2 )  Rights  provided by s t a t u t e  

13. W e  r e f e r  he re  t o  r i g h t s  a r i s i n g  under  l e g i s l a t i o n  l imi ted  
i n  i t s  a p p l i c a t i o n  t o  c e r t a i n  bui l t -up areas. The p r i n c i p a l  

3 .  Though usua l ly  expressed as  a “ r i g h t ” ,  t h i s  i s  pe rhaps  more 
a c c u r a t e l y  s t a t e d  a s  a duty not t o  withdraw suppor t ,  s ince  
n a t u r a l  l a n d s l i p s ,  f o r  example, do no t  found c a u s e s  of ac t ion .  

4 .  The enjoyment of t h i s  r i g h t  has  however been g r e a t l y  a f f ec t ed  
by t h e  Water Resources A c t s  1963 and 1968. 

6 



example of  such l o c a l  l e g i s l a t i o n  i s  t h e  London Bui ld ing  A c t s  
(Amendment) A c t  1939, P a r t  V I  of which c o n t a i n s  p r o v i s i o n s  
r e l a t i n g  to:  

( a )  p a r t y  w a l l s  and p r o j e c t i n g  f o o t i n g s  and 
foundat ions ;  and 

(b)  the  r e g u l a t i o n  of excavat ion  on the  land  of 
one owner which is  l i k e l y  t o  cause damage t o  
a b u i l d i n g  on the  a d j o i n i n g  land. 

(3 )  Rights  capable of c r e a t i o n  by the owners of land 

14. The fo l lowing  d i f f e r e n t  t y p e s  of appurtenant  r i g h t  a r e  
included w i t h i n  t h i s  category: 
"easement" of f e n c i n g ) ,  p r o f i t s  appur tenant ,  r e s t r i c t i v e  and 
p o s i t i v e  covenants ,  and what can b e  termed " e s t o p p e l  i n t e r e s t s " .  

easements5 ( i n c l u d i n g  the 

( a )  Easements 

15. Easements are r i g h t s  possessed by t h e  owner of  one piece 
of land  ( t h e  "dominant" land) whereby t h e  owner of o t h e r  
( " s e r v i e n t " )  land  i s  obl iged e i t h e r  t o  s u f f e r  something t o  be 
done on h i s  land,  o r  t o  r e f r a i n  from doing something o n  h i s  own 
land,  f o r  t h e  b e n e f i t  of t h e  dominant land.  The necessary - 

c h a r a c t e r i s t i c s  of a n  easement a re :  

(i) t h e r e  must be both dominant and s e r v i e n t  lands; 

( i i )  t h e  easement must be connected with t h e  normal 
enjoyment of the dominant land; 

( i i i )  t h e  dominant and s e r v i e n t  lands must be i n  
d i f f e r e n t  ownership; 

( i v )  a r i g h t  over  land can  be an  easement o n l y  i f  
i t  can  form t h e  s u b j e c t  m a t t e r  of a g r a n t :  
t h a t  i s  t o  say i t  must be a r i g h t  known t o  the 
law and i t  must be c l e a r l y  defined. Further- 6 

5 .  L i s t e d  i n  p a r a s .  16 and 17 below. 
6 .  I t  has  been he ld  t h a t  n e i t h e r  a r i g h t  t o  a view nor  a r i g h t  

t o  s h e l t e r  from t h e  weather i s  a r i g h t  known t o  t h e  law: 
Phipps v. P e a r s ,  para .  17 below. 
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more, a r i g h t  may f a i l  t o  qua l i fy  a s  a n  
easement i f  it is  s o  e x t e n s i v e  a s  t o  amount 
i n  p r a c t i c e  t o  posses s ion  of t h e  s e r v i e n t  land. 

16. R igh t s  which can  s u b s i s t  a s  easements may be d iv ided  
i n t o  t w o  categories:  p o s i t i v e  easements (which give t h e  owner 
of t h e  dominant land a r i g h t  t o  do something on t h e  s e r v i e n t  
land) and negat ive easements (which g ive  t h e  dominant owner a 
r i g h t  t o  s t o p  t h e  s e r v i e n t  owner doing something on t h e  se rv ien t  
l and) .  The p o s i t i v e  easements which have h i t h e r t o  been 
recognised by t h e  c o u r t s  may be roughly c l a s s i f i e d 7  as: 

( i )  

( i i )  

( i i i )  

( i v )  

(VI 

r i g h t s  of way, 

r i g h t s  of access t o  l and ,  

r i g h t s  t o  t h e  passage of s e r v i c e s  ( i n c l u d i n g  
piped s u p p l i e s  of wate r ,  piped sewage d i s p o s a l ,  
t h e  l a y i n g  of telephone w i r e s  e t c . ) ,  

r i g h t s  connected with w a t e r  (e.g. t o  d i scha rge  
wa te r  o n t o  a neighbour’s land  or t o  t ake  water  
from a s p r i n g  o r  pump) , 
miscel laneous r i g h t s  t o  make use  of neighbouring 
land (e.g.  by us ing  a p r i v a t e  garden f o r  
r e c r e a t i o n ,  by a t t a c h i n g  something t o  a bu i ld ing  
or by p u t t i n g  something o n  t h e  land) .  

So f a r  a s  p o s i t i v e  easements a r e  concerned, i t  was h e l d  i n  
R e  Ellenborough Park8 t h a t  t h e  l i s t  i s  no t  closed and i t  seems 
t h a t  any p o s i t i v e  r i g h t  which i s  n e i t h e r  t o o  vague t o  be  granted 
nor so ex tens ive  a s  t o  amount t o  posses s ion  of t he  g r a n t o r ’ s  
land could q u a l i f y  a s  an  easement. 

17. Negative easements comprise: 

( i )  a r i g h t  t o  l i g h t  f o r  a bu i ld ing ,  

( i i )  a r i g h t  t o  r ece ive  a i r  by a defined channe l ,  

( i i i )  a r i g h t  t o  t h e  support  of bu i ld ings  by l a n d  

7 .  For a f u l l e r  l i s t ,  see Gale on Easements, 13th ed .  pp. 31-32. 
8 .  [ I9561 Ch. 131. 
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o r  o the r  bui ld ings ,  

( i v )  a r i g h t  t o  an  u n i n t e r r u p t e d  flow of w a t e r  
i n  a n  a r t i f i c i a l  s t r e a m .  

Such r igh t s  can i n  effect  a l s o  be obta ined  by t h e  imposi t ion of 
a p p r o p r i a t e  r e s t r i c t i v e  covenants on t h e  s e r v i e n t  land  and it 
seems u n l i k e l y  t h a t  any f u r t h e r  nega t ive  easements would now be 

recognised: 
confirmed t h a t  r ights  such a s  s h e l t e r  o r  shade from t r e e s  o r  
b u i l d i n g s ,  o r  t o  a prospect  o r  v i e w ,  are not known t o  the  law 
as  easements. B e n e f i t s  of t h a t  kind must be obta ined  by the 
impos i t ion  of r e s t r i c t i v e  covenants.  

18. A t r u e  easement,  w h e t h e r  p o s i t i v e  o r  n e g a t i v e  i n  c h a r a c t e r ,  
r e q u i r e s  no more t h a n  suf ferance  on t h e  p a r t  of t h e  owner of t h e  
s e r v i e n t  land. There i s ,  however, one  r i g h t  which is  enforceable  
as  though it w e r e  a n  easement but  which  cal ls  for p o s i t i v e  
a c t i o n  on t h e  s e r v i e n t  owner's p a r t .  T h i s  i s  t h e  r e l a t i v e l y  
r a r e  "easement" of fenc ing ,  which e n t i t l e s  t h e  dominant owner 
t o  r e q u i r e  t h e  s e r v i e n t  owner t o  main ta in  a fence on the s e r v i e n t  
land." 
owner from t h e  r i s k  of l i a b i l i t y  f o r  c a t t l e  t respass ."  
e x i s t e n c e  is not  e a s i l y  e s t a b l i s h e d  for although farmers maintain 
t h e  fences  and hedges on the i r  land ,  t h a t  f a c t  i s ,  o r d i n a r i l y ,  
s u f f i c i e n t l y  expla ined  by the i r  w i s h  t o  keep t h e i r  own animals 
i n :  i t  i s  not referable t o  t h e  acceptance  of a n  o b l i g a t i o n  t o  
keep t h e i r  neighbour 's  animals ou t .  

19. Easements a r e  capable  of s u b s i s t i n g  a s  legal i n t e r e s t s  i n  
land i f  granted f o r  a n  i n t e r e s t  e q u i v a l e n t  t o  an es ta te  i n  fee  
s imple a b s o l u t e  i n  possess ion  ( i . e .  a freehold e s t a t e )  o r  a term 
of y e a r s  absolu te .  I f  c rea ted  f o r  any o t h e r  length  of time (e .g .  
f o r  l i f e )  they take effect  a s  e q u i t a b l e  i n t e r e s t s .  

indeed i n  Phipps  v. Pears' the  Court  of Appeal 

The e f f e c t  o f  t h i s  r i g h t  i s  t o  p r o t e c t  t h e  dominant 
I t s  

12 

9. [I9651 1 Q.B. 76. 
10. The  o b l i g a t i o n  t o  fence commonly found i n  t h e  c o n t e x t  of h o u s i n g  

development i s  based not on t h e  ex is tence  of t h i s  tfeasement'' b u t  
on express  covenant .  

1 1 .  A s  i n  Crow v. Wood [1970] 3 W.L.R. 516. 
12. See Jones v.  P r i c e  [1965] 2 Q . 3 .  618. The "easement" of f e n c i n g  

i s  a t h i n l y  d i s g u i s e d  p o s i t i v e  covenant which has  escaped t h e  
unfavourable  t rea tment  h i t h e r t o  accorded by t h e  l a w  t o  such 
covenants .  
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20.  Easements can  be c r e a t e d  by e x p r e s s  g ran t  (which r equ i r e s  
a deed i f  t h e  easement i s  t o  s u b s i s t  as  a l e g a l  i n t e r e s t  i n  t he  
land) and by p r e s c r i p t i o n  (whereby t h e  r i g h t  is  a c q u i r e d  a s  a 
r e s u l t  of long u s e ) .  They may a l s o  come i n t o  being unde r  t h e  

"gene ra l  words" i n  s e c t i o n  62 of t h e  Law of Property A c t  1925; 
as easements of n e c e s s i t y :  o r  under  t h e  d o c t r i n e s  of implied 
g r a n t .  l 3  non-derogation from g ran t  and ,  i n  c e r t a i n  c i rcumstances,  
imp 1 i e d  r e se rva t ion .  

(b)  P r o f i t s  Appurtenant 

P r o f i t s  4 prendre  are  r i g h t s  t o  g o  onto a n o t h e r ' s  land 2 1 .  

and t a k e  something o f f  t h a t  l and .  The s u b j e c t - m a t t e r  may be 
p a r t  of t h e  land (e.g.  sand o r  p e a t ) ,  l i v i n g  th ings  such a s  f i s h  
o r  game, o r  t h ings  growing n a t u r a l l y  o n  the  land, such  as  f e r n s  
o r  acorns .  They a l s o  inc lude  r i g h t s  of pas ture .  U n l i k e  
easements,  t h e s e  r i g h t s  may be enjoyed i n  gross ( t h a t  is  t o  say, 
t hey  need no t  be enjoyed by someone i n  h i s  capac i ty  as  an  owner 
of l a n d ) ,  bu t  i t  i s  o n l y  with those  p r o f i t s  which are  a t tached  
t o  dominant land t h a t  t h i s  Paper i s  concerned. Broadly speaking 
they  have t h e  same c h a r a c t e r i s t i c s  as easements i n  t h a t  they 
are  normally l e g a l  i n t e r e s t s  which p a s s  au tomat i ca l ly  wi th  the  
ownership of t h e  dominant land and t h e  methods of a c q u i s i t i o n -  
are  i n  p r i n c i p l e  t h e  same. A p r o f i t  cannot  exhaust t h e  produce 
of t h e  s e r v i e n t  land  so a s  t o  amount t o  a r i g h t  of possession 
of t h e  land i t s e l f ;  and i t s  ex ten t  i s  f u r t h e r  l i m i t e d  by the  
r u l e  t h a t  t h e  dominant owner i s  not  e n t i t l e d  t o  take advantage 
of a p r o f i t  f u r t h e r  t han  the  normal enjoyment of h i s  land 
r e q u i r e s .  

( c )  Restrictive Covenants 

22. Restr ic t ive covenants  a r e  agreements between neighbouring 
landowners whereby s p e c i f i c  r e s t r i c t i o n s  on the  u s e  which may be 
made of t h e  land  of one of them are  imposed f o r  t h e  b e n e f i t  of 
t h e  land  of t h e  o t h e r  p a r t y  t o  t h e  agreement. For example, a 
householder may s e l l  p a r t  of h i s  garden t o  h i s  neighbour subjec t  
t o  a covenant t h a t  i t  s h a l l  not be b u i l t  on. 

13. See Wheeldon v, Burrows (1879) 12 Ch. D. 31. 
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23. The b e n e f i t  o f  a r e s t r i c t i v e  covenant may b e  assigned; 
and i t  can "run wi th  t h e  land" of t h e  covenantee w i t h o u t  express  
assignment provided t h a t  the covenant 'Itouches o r  concerns" t h a t  
l and  - i .e. a f f e c t s  i t s  enjoyment o r  value14 - and provided t h a t  
t h e  b e n e f i t  of i t  h a s  been c l e a r l y  a t t a c h e d  t o  d e f i n e d  land of 
t h e  covenantee. The burden cannot be assigned b u t ,  al though i t  
does  not  run wi th  t h e  covenantor 's  land a t  law,I5 i t  can be 
enforced  a g a i n s t  a successor  i n  t i t l e  of the  covenantor  i n  
equi ty .16 
t o  have been e s t a b l i s h e d  i n  accordance with the  r u l e  i n  E l l i s t o n  
v. Reacher'' - i . e .  where p l o t s  have been l a i d  o u t  f o r  s a l e  by a 
common vendor s u b j e c t  t o  a scheme of  development imposing mutual 
r e s t r i c t i o n s  - t h e  r e s t r i c t i o n s  c a n  be enforced by t h e  purchasers 
of t h e  p l o t s  (and t h e i r  successors  i n  t i t l e )  a g a i n s t  each other .  

24. Covenants of  t h i s  kind, o r i g i n a l l y  purely c o n t r a c t u a l  i n  
n a t u r e ,  have thus  achieved the s t a t u s  of equi tab le  i n t e r e s t s  i n  
land ,  being e n f o r c e a b l e  i n  equi ty  by t h e  cur ren t  owner of a 
s p e c i f i c  p i e c e  of b e n e f i t e d  land a g a i n s t  the  owner f o r  t h e  t i m e  
be ing  of  t h e  burdened land ,  They have, however, a l s o  retained 
t h e i r  c o n t r a c t u a l  c h a r a c t e r  i n  t h a t  t h e  o r i g i n a l  covenantor  
remains l i a b l e  on h i s  covenant even a f t e r  par t ing  w i t h  a l l  
i n t e r e s t  i n  the  land .  

I n  a d d i t i o n ,  where a " b u i l d i n g  scheme" c a n  be shown 

18 

14. 

15. 
16. 

17. 

18. 

I f  a covenant b e n e f i t s  a t r a d e  o r  business c a r r i e d  on by t h e  
covenantee,  it i s  sometimes a d i f f i c u l t  q u e s t i o n  of f a c t  t o  
dec ide  whether t h e  covenant b e n e f i t s  the land on or from which 
t h e  t r a d e  o r  b u s i n e s s  i s  c a r r i e d  on. S imi la r  problems may 
a r i s e  i n  r e l a t i o n  t o  
(1879) 12 Ch. D. 261 
Austerberrv v. Corporat ion of Oldham (1885) 29 Ch. D. 750. 
Es tab l i shed  i n  1848 by the d e c i s i o n  i n  v. Moxhay (1848) 
2 Ph. 774. 
[1908] 2 Ch. 374. 
a p p l i c a t i o n  of t h e  r u l e :  s e e  R e  Dolphin's Conveyance [I9701 
Ch. 654; Ea l i n  v .  Gardner [ I 9 7 0 1  2 A l l  E.R.  838; Brunner 
v. Greensl-*$'7O] 3 W.L.R. 891. 

There seems t o  be a t rend t o w a r d s  a wide 

I n  Law Com. No.11 (Report  on R e s t r i c t i v e  Covenants) we 
recommended t h a t  t h i s  should no longer  be so ( p r o p o s i t i o n  4 ) .  
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25. Covenants can o n l y  be created expres s ly .  I f  p rope r ly  
imposed they  can l a s t  fo r  ever, but they  may be r e l e a s e d  by 
agreement and i n  c e r t a i n  c i rcumstances t h e  Lands T r i b u n a l  has  
power t o  d i scha rge  o r  modify covenants a s  t o  u s e r  o r  bu i ld ing .  19 

(d )  P o s i t i v e  Covenants 

26. The p o s i t i v e  covenants  with which t h i s  Paper i s  concerned 
are  t h o s e  i n  agreements between neighbouring landowners whereby 
s p e c i f i c  p o s i t i v e  o b l i g a t i o n s  a r e  imposed on the  land  o f  one of 
them f o r  t h e  bene f i t  of t h e  land belonging t o  the  o t h e r  ( o r  f o r  
t h e i r  j o i n t  b e n e f i t ) .  
on t h e  occasion of a d v i s i o n  of land ,  one par ty  unde r t ak ing ,  
fo r  example, t o  mainta n ,  o r  t o  pay fo r  t h e  maintenance o f ,  a 
d i v i d i n g  w a l l  o r  f ence  

Such covenants a r e  usua l ly  e n t e r e d  i n t o  

27. The b e n e f i t  of a p o s i t i v e  covenant can  be made t o  run 
w i t h  t h e  covenantee 's  l and  but  t h e  corresponding burden does 
not  run wi th  the  covenan to r ' s  land. The covenant cannot  be 
d i r e c t l y  enforced a g a i n s t  t h e  covenantor 's  successor  e i t h e r  a t  
law o r  i n  e q u i t y ,  for e q u i t y  w i l l  no t  compel a person who has 
not con t r ac t ed  t o  do so t o  spend money o r  c a r r y  o u t  work. 
Although p o s i t i v e  covenants  (e.g. t o  erect  and ma in ta in  a fence) 
a r e  o f t e n  included w i t h  r e s t r i c t i v e  covenants  i n  a s i n g l e  l i s t  - 
of s t i p u l a t i o n s ,  t hey  are  not  en fo rceab le  a g a i n s t  anyone o t h e r  

21 t han  t h e  o r i g i n a l  covenantor o r  h i s  pe r sona l  r e p r e s e n t a t i v e s ,  
who remain l i a b l e  under  t h e  covenant even a f t e r  they h,ave parted 
with t h e i r  i n t e r e s t  i n  t h e  land. The dominant owner may, f o r  a 
t i m e ,  be ab le  t o  ensu re  t h a t  a p o s i t i v e  covenant is i n  fact  
observed by t h e  covenantor '  s successor  by th rea t en ing  proceedings 
a g a i n s t  t h e  covenantor,  who i s  almost c e r t a i n  t o  have required 
h i s  immediate successo r  t o  covenant w i t h  him t o  perform t h e  

20 

19. Law of Property A c t  1925, s.84 a s  amended by t h e  Law of 

20. Not t o  be confused wi th  an "easement" of fencing. 
21. But see H a l s a l l  v. B r i z e l l  [1957]  C h .  169 where t h e  cour t  

enforced a p o s i t i v e  covenant t o  c o n t r i b u t e  t o  t h e  cost of 
maintaining roads  and sewers by a p p l y i n g  t h e  p r i n c i p l e  t h a t  
a person who t a k e s  t h e  b e n e f i t  o f  a deed must a l s o  undertake 
t h e  o b l i g a t i o n s  imposed by t h e  same deed. 

Property A c t  1969, s.28, 
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o r i g i n a l  covenant and t o  indemnify him a g a i n s t  l i a b i l i t y  there- 
under  (and so on down t h e  l i n e  of success ive  owners).  But a 
c h a i n  of such indemnity covenants i s  e f f e c t i v e  only  whi le  the 
o r i g i n a l  covenantor i s  both t r a c e a b l e  and worth powder and shot .  
Because of  t h e  d i f f i c u l t i e s  which t h i s  u n s a t i s f a c t o r y  s i t u a t i o n  
can  create,  both i n  t h e  contex t  of covenants  between ad jo in ing  
landowners i n  t h e  t r a d i t i o n a l  sense  and, perhaps more p a r t i c u l a r l y ,  
i n  t h e  c o n t e x t  of b u i l d i n g s  e r e c t e d  o r  converted f o r  use  a s  
f r e e h o l d  f l a t s ,  t h e  Wilberforce Committee2’ recommended tha t :  

The  b e n e f i t  and burden of c e r t a i n  p o s i t i v e  
covenants  c rea ted  i n  f u t u r e  i n  t h e  r e q u i r e d  
form should run w i t h  t h e  dominant and 
s e r v i e n t  lands r e s p e c t i v e l y .  

These covenants  ( c a l l e d  i n  t h a t  Committee’s 
r e p o r t  “covenants i n  rem”) should be def ined  
as covenants  e i t h e r  t o  execute  works on the  
covenantor ’s  land f o r  t h e  b e n e f i t  o f  o ther  
land o r  to  pay o r  c o n t r i b u t e  towards t h e  
c o s t  of works t o  be executed on o t h e r  land  
and intended t o  b e n e f i t  t he  covenantor’ s 
land (and possibly o t h e r  land a s  w e l l ) .  

The  Lands Tribunal  should have power t o  modify 
o r  d i s c h a r g e  a p o s i t i v e  covenant i n  r e m ,  w i t h  
p a r t i c u l a r  re ference  t o  t h e  c o s t  of t h e  work 
o r  t h e  amount of t h e  payment a s  compared w i t h  

t h e  b e n e f i t  l i k e l y  t o  r e s u l t  from i t s  
performance . 
C e r t a i n  minimum o b l i g a t i o n s  should be appl ied  
compulsori ly  t o  a l l  b u i l d i n g s  d iv ided  i n  the 
f u t u r e  i n t o  h o r i z o n t a l  u n i t s  of ownership.  

28. The Committee considered t h a t  such p o s i t i v e  covenants 
should not  be b inding  on a purchaser  of t h e  burdened land who 
had no n o t i c e  of them. For  t h i s  purpose,  i t  was suggested t h a t  

22. See  (1965)  Cmnd. 2719, para.  53 f o r  a summary of t h e i r  
recammendations. 
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i n  t h e  c a s e  of r e g i s t e r e d  land e n t r y  i n  t h e  r e g i s t e r  o f  t i t l e  
should c o n s t i t u t e  n o t i c e  but f o r  u n r e g i s t e r e d  land t h e  pre-1926 
d o c t r i n e  o f  no t i ce  should apply .  

( e )  Estoppel  I n t e r e s t s 2 3  

29. What is  meant by an  e s toppe l  i n t e r e s t  i s ,  perhaps,  bes t  
i l l u s t r a t e d  by t h e  f a c t s  i n  E . R .  I v e s  Investment Ltd.  v .  
which were a s  follows: 

24 

I n  194.9 t h e  si tes o f  t h r e e  a d j o i n i n g  houses which 
had been destroyed by bombing, Nos. 73, 75 and 77, 
were so ld .  M r  High, a b u i l d e r ,  bought No. 77 and 
b u i l t  a house f o r  h i s  own occupa t ion ,  A M r  ;Vestgate 
bought Nos. 73 and 75 and began t o  bu i ld  a b lock  o f  
f l a t s .  It  w a s  discovered t h a t  t h e  foundat ions of 
one w a l l  of t h e  f l a t s  extended by about a foo t  i n t o  
M r  High's land  and h e  objec ted .  A f t e r  d i s c u s s i o n  
i t  was agreed t h a t  t h e  w a l l  should remain ( b u t  should 
have no windows overlooking N o .  77) and i n  exchange, 
M r  High should be given a r i g h t  o f  way ac ross  t h e  
ya rd  behind t h e  f l a t s  t o  a s i d e  s t reet .  I n  1959 (by 
which t i m e  Mr Westgate had s o l d  t h e  f l a t s  t o  M r  and 
M r s  Wright) Mr High b u i l t  a garage so placed t h a t  
t h e  only  access t o  i t  was v ia  t h e  ya rd  behind t h e  
f l a t s .  The Wrights  knew of t h i s  and r a i s e d  no 
ob jec t ion .  The o r i g i n a l  agreement w a s  evidenced by 
le t te rs  but  t h e r e  was no formal c o n t r a c t .  M r  High 
used the  r i g h t  o f  way r egu la r ly  from 1949 onwards. 

I n  1962 t h e  ','$rights so ld  t h e  f l a t s  by a u c t i o n  
and o f fe red  them s u b j e c t  t o  t h e  r i g h t  of way enjoyed 
by t h e  owner of No. 77. The " r i g h t "  had not been 
r e g i s t e r e d  a s  an  e q u i t a b l e  easement under the  
Land Charges A c t  1925. 

30. The Court o f  Appeal held t h a t  a n  e q u i t a b l e  e s t o p p e l  arose 
i n  f avour  of M r  High which e n t i t l e d  him t o  keep h i s  r i g h t  of way. 
Lord Denning M.R. thought  t h a t  t h e  r i g h t  was not an  e q u i t a b l e  
easement (which would have been void a g a i n s t  a pu rchase r  for 
want o f  r e g i s t r a t i o n )  bu t  was based f i r s t ,  on the mutual  bene f i t  
and burden comprised i n  t h e  agreement between M r  High and 
M r  Nestgate i n  1949, and secondly,  on t h e  acquiescence of the  
Wrights i n  the  s i t i n g  o f  t h e  garage and  t h e  use  of t h e  access 
over  t h e i r  yard.  30 th  Danckwerts and WinnL.JJ. he ld  t h a t ,  

~~~ ~~~ 

23. The t e r m  t t e s toppe l  i n t e r e s t s "  is borrowed from a n  a r t i c l e  

24. [ I 9 6 7 1  2 Q.3. 379. 
by P ro fes so r  F . R .  Crane i n  (1967) 31 Conv. ( N . S . )  332. 
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whether  o r  not t h e  r i g h t  should be regarded a s  a n  e q u i t a b l e  
easement,  t h e  requirement  of r e g i s t r a t i o n  had no a p p l i c a t i o n  
t o  equitable rights such as t h i s  based upon es toppel .  The 
d e c i s i o n  t h a t  t h e  e s t o p p e l  binds a purchaser  who has  n o t i c e  
of t h e  f a c t s  r e q u i r e s  the  i n c l u s i o n  of es toppel  i n t e r e s t s  among 
t h e  appurtenant  r i gh t s  which must be considered i n  t h i s  context .  25 

PART I11 - THE NEED FOR REFORM 

31. The  p r e s e n t  law on appurtenant  r ights  i s  open t o  c r i t i c i s m  
a s  being,  i n  some r e s p e c t s ,  i l l o g i c a l ,  uncer ta in ,  incomplete 
and i n f l e x i b l e .  

32.  The i l l o g i c a l i t y  of the  law i s  t h e  r e s u l t  o f  i t s  h i s t o r i c a l  
development. R i g h t s  and o b l i g a t i o n s  a t t a c h i n g  t o  l a n d  are  not 
c lass i f ied  by r e f e r e n c e  t o  t h e i r  n a t u r e  but  p r i n c i p a l l y  by 
r e f e r e n c e  t o  t h e  manner of t h e i r  c r e a t i o n .  Easements and 
p r o f i t s  are m a t t e r s  of  g r a n t  ( e x p r e s s ,  implied o r  f i c t i t i o u s )  
and have always bound the  land; covenants ,  on t h e  o t h e r  hand, 
a r e  e s s e n t i a l l y  m a t t e r s  of c o n t r a c t  binding only on the p a r t i e s .  
The i n t e r v e n t i o n  of equi ty  has  b l u r r e d  t h a t  d i s t i n c t i o n  by 
e n a b l i n g  some rest r ic t ive covenants  t o  bind t h e  land:  thereby 
c r e a t i n g  a marked c o n t r a s t  (which had not  prev ious ly  ex is ted)  
between r e s t r i c t i v e  and p o s i t i v e  covenants.  I n  t h e  r e s u l t  
there is now, f o r  example, s u b s t a n t i a l  overlapping i n  subject-  
matter between negat ive  easements and r e s t r i c t i v e  covenants,  
but  the r u l e s  a r e  d i f f e r e n t  and t h e  e f f e c t s  a r e  n o t  q u i t e  t h e  
same. The law would be s i m p l i f i e d  i f  appurtenant  r ights  were 
reclassified by r e f e r e n c e  t o  t h e i r  na ture .  T h i s  would e l imina te  
some unnecessary d i s t i n c t i o n s ,  and would, f o r  example,  enable 
a proper  p lace  f o r  the "easement" of fenc ing  t o  be provided. 

33. Covenants, owing t o  t h e i r  v e r y  na ture ,  do n o t  normally 
pose ques t ions  as t o  t h e i r  e x i s t e n c e  but  i t  i s  sometimes by no 

26 

25. c f .  a l s o  t h e  ear l ie r  dec is ion  i n  Ward v. Ki rk land  [1967] 
Ch.  194. 

26. See .para .  4 4 ,  C l a s s  111. 
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means c l ea r  whether they  a re  en fo rceab le  by o r  a g a i n s t  successors  
t o  t h e  o r i g i n a l  p a r t i e s .  I t  may, f o r  example, be u n c e r t a i n  
whether t h e  b e n e f i t  of a r e s t r i c t i v e  covenant has  been s u f f i c i e n t l y  
"annexed" t o  t h e  p l a i n t i f f ' s  land. E n f o r c e a b i l i t y  is  n o t ,  i n  
p r a c t i c e ,  a common d i f f i c u l t y  with easements;  but i n  t h e i r  case 
t h e i r  ve ry  ex i s t ence  may be i n  doubt. Easements are  not always 
expres s ly  c rea t ed  and ( e s p e c i a l l y  where u n i t s  of land have been 
d iv ided)  both t h e  law and t h e  f a c t s  may provide room f o r  
argument a s  t o  whether easements27 have a r i s e n  under t h e  "general 
words" i n  s e c t i o n  62 of t h e  Law of P rope r ty  A c t  1925 o r  by 
impl i ca t ion .  Add i t iona l  unce r t a in ty  i s  c r e a t e d  by t h e  s t a t e  of 
t h e  law on p r e s c r i p t i o n .  Questions may a l s o  a r i s e  a s  t o  t h e  
e x t e n t  of an easement, for g r a n t s  are n o t  i n f r equen t ly  made i n  
terms unl imited a s  t o  e x t e n t  without thought  of t h e  p o s s i b i l i t y  
t h a t  t h e  c h a r a c t e r  and u s e  of t h e  dominant land may change, 
i n c r e a s i n g  t h e  p o t e n t i a l  burden on t h e  s e r v i e n t  land. 

3 4 .  T h e r e  can be no doubt t h a t  t h e  p r e s e n t  l a w  i s  incomplete 
i n  t h a t  i t  does not r ecogn i se  and make s a t i s f a c t o r y  p r o v i s i o n  
f o r  many r i g h t s  and o b l i g a t i o n s  a p p r o p r i a t e  t o  f r eeho ld  land  i n  
modern cond i t ions .  More and more people  are  l i v i n g  i n  f l a t s  
and ma i sone t t e s  and consequently sha re  f a c i l i t i e s  w i t h  o t h e r s ;  
but so long  a s  p o s i t i v e  covenants o u t s i d e  leases remain 
unenforceable  a g a i n s t  anyone o t h e r  t h a n  t h e  o r i g i n a l  covenantor,  
permanent arrangements cannot convenient ly  be made for t h e  
p rov i s ion  of common s e r v i c e s ,  or for  t h e  maintenance of p a r t s  of 
t h e  b u i l d i n g  i n  which a l l  t h e  occupants are i n t e r e s t e d .  This 
has  i n h i b i t e d  t h e  c r e a t i o n  of f reehold  i n t e r e s t s  i n  f l a t s .  The 
d e n s i t y  of modern b u i l d i n g ,  moreover, h a s  shown up t h e  d e f e c t s  
i n  t h e  gene ra l  l a w  r e l a t i n g  t o  pa r ty  s t r u c t u r e s ,  and a d d s  
weight t o  t h e  c r i t i c i sm r e l a t i n g  t o  t h e  absence from t h e  genera l  
l a w  of any r i g h t  t o  t h e  support  of b u i l d i n g s  by neighbouring land. 
Nor i s  t h e r e  any g e n e r a l  r i g h t  t o  s h e l t e r  o r  t o  p r ivacy ,  and 
t h i s  t o o  may deserve cons ide ra t ion .  

28  

27. And, less commonly, p r o f i t s .  
28. See Xh i t e  v. Grand Hote l  Eastbourne [1913] 1 Ch. 113. 
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35 .  A degree of f l e x i b i l i t y  w a s  introduced i n t o  t h e  law i n  
192529 when t h e  body now replaced by t h e  Lands T r i b u n a l  was 
g iven  power i n  c e r t a i n  c i rcumstances t o  discharge,  o r  modify, 
r e s t r i c t i v e  covenants .  The circumstances have r e c e n t l y  been 
widened by t h e  Law of Property A c t  1969, but t h e r e  h a s  been no 
enlargement of t h e  subject-matter  of  t h e  power. The Tribunal 
cannot ,  f o r  example, d i scharge  an o b s o l e t e  r i g h t  of  way (even 
on terms)  o r  s u b s t i t u t e  a more convenient  r i g h t  of way f o r  one 
t h a t  h a s  become i n c o n ~ e n i e n t . ~ ~  
impose o b l i g a t i o n s  ( s a v e  a s  t h e  terms on which o t h e r  r e s t r i c t i o n s  
a r e  re laxed) .  I t  i s ,  t h e r e f o r e ,  s t i l l  t r u e  t o  say  t h a t  the use 
and development of land  may be r e s t r i c t e d  by the e x i s t e n c e  of 
r i g h t s  which are no longer  reasonably required ( a t  least  i n  
t h e i r  p resent  form); and such u s e  and development may a l s o  b e  

a f f e c t e d  by t h e  i n a b i l i t y  of t h e  owner of t h e  land i n  question 
t o  o b t a i n  necessary r i g h t s  from h i s  neighbour by agreement. I n  
t h e  i n t e r e s t s  of f l e x i b i l i t y  t h e r e  would seem t o  be a case f o r  
g i v i n g  t h e  Lands T r i b u n a l  f u r t h e r  powers, extending t h e i r  
j u r i s d i c t i o n  t o  t h e  imposi t ion and s u b s t i t u t i o n  of r ights and 
o b l i g a t i o n s  i n  c e r t a i n  c i rcumstances.  

Nor i s  there any power t o  

PART I V  - SUGGESTIONS FOR REFORM 

36. 
t o  be: 

The aims of  reform i n  t h i s  branch of the  law are thought 

( i )  to  i n t r o d u c e  as much c e r t a i n t y ,  c l a r i t y  and 
uni formi ty  as  i s  p o s s i b l e  without producing 
excess ive  r i g i d i t y ;  and 

( i i )  t o  ensure  t h a t  the l a w  does  not impede t h e  
development of land i n  accordance w i t h  t h e  
needs of t h e  community, w h i l e  r e t a i n i n g  

29.  Law of Proper ty  A c t  1925, s.84. The county c o u r t  now has a 
s i m i l a r  but  more l i m i t e d  j u r i s d i c t i o n  under t h e  Housing A c t  
1957, s . 1 6 5 .  

para .  97. 
30 .  A s  recommended by t h e  Law Reform Committee (1966)  Cmnd. 3100 

17 



adequate safeguards f o r  t h e  r i g h t s  of t h e  
i n d i v i d u a l  owner of l and .  

37. The f a c t  t h a t  each o f  t hose  a i m s  has  t o  be s t a t e d  with 
a q u a l i f i c a t i o n  i n d i c a t e s  t h a t  t h e r e  i s  l i k e l y  t o  b e  some 
controversy a s  t o  t h e  e x t e n t  t o  which they  can be ach ieved ,  
and even, perhaps,  a s  to t h e  z e a l  w i t h  which they should be 
pursued. English land  law has  i n  t h e  p a s t  been adapted t o  dea l  
w i th  f a c t u a l  s i t u a t i o n s  - f o r  example by recognis ing s q u a t t e r s '  
r i g h t s  and by accep t ing  t h e  d o c t r i n e  o f  p r e s c r i p t i o n .  Ce r t a in ty  
might be bought a t  t oo  high a p r i c e  i f  legal  r i g h t s  were no 
longer  a b l e  t o  a ' r i se  f r o m  f a c t u a l  s i t u a t i o n s  of long s tanding .  
A fundamental d i s i n c l i n a t i o n  t o  o v e r r i d e  t h e  r ighks  of t h e  
i n d i v i d u a l  must a l so  be borne i n  mind, a l though t h e r e  i s  probably 
a growing r ecogn i t ion  t h a t ,  sub jec t  t o  adequate sa fegua rds ,  
p r i v a t e  r i g h t s  may sometimes have t o  give way t o  t h e  p u b l i c  
i n t e r e s t .  

A .  GENERAL VIEW 

38. The b a s i s  f o r  any reform is  thought  t o  be a r a t i o n a l i s a t i o n  
of t h e  v a r i o u s  c a t e g o r i e s  of appurtenant  r i g h t .  To ach ieve  a 
greater amount of c e r t a i n t y  and c l a r i t y  i t  i s  suggested t h a t  the  
p re sen t  c a t e g o r i e s  should be replaced by two types  of i n t e r e s t  
appurtenant  t o  l and ;  f i rs t ,  s t a t u t o r y  i n c i d e n t s  of ownership; 
secondly,  Land Obl iga t ions .  

( 1 )  S t a t u t o r y  i n c i d e n t s  of OwnershiR 

39 .  An enactment s e t t i n g  out  t h e  b a s i c  o b l i g a t i o n s  i n c i d e n t a l  
t o  land  ownership would have obvious advantages:  and i t  i s  
thought t h a t  such an enactment might cover a wider f i e l d  than 
t h e  p re sen t  common law r i g h t s  t o  t h e  suppor t  of land by land  
and t o  t h e  n a t u r a l  f l o w  of water.  F o r  example, it seems t o  be 
d e s i r a b l e ,  and should be  poss ib l e ,  t o  a s s u r e  t o  t h e  owner of a 
b u i l d i n g  c e r t a i n  b a s i c  r i g h t s  i n  r e s p e c t  of t h e  suppor t  of t h a t  
bu i ld ing .  I t  would be p a r t i c u l a r l y  h e l p f u l  i f  t h e  s t a t u t e  
def ined t h e  content  of t h e s e  r i g h t s  w i t h  some p r e c i s i o n  t o  avoid 
d i s p u t e s  a s  t o  t h e i r  e x t e n t .  
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4 0 ,  Bearing i n  mind t h e  v a r i e t y  of c i rcumstances which can 
e x i s t ,  i t  i s  suggested t h a t  i t  would be  a mistake t o  attempt 
t o  inc lude  by s t a t u t e  t o o  much w i t h i n  t h e  category of inc iden t s  
of ownership. A c lea r  d i s t i n c t i o n  should be drawn between 
t h o s e  o b l i g a t i o n s  which should be " inhe ren t  i n  ownership" and 
t h o s e  which should be  capable  of impos i t i on  by t h e  persons 
owning t h e  land. I f  t h e  former w e r e  extended beyond t h e  matters 
which are o f  g e n e r a l  a p p l i c a t i o n  i t  might become necessary t o  
make p rov i s ion  f o r  t h e i r  mod i f i ca t ion  o r  d i scha rge  and the  
advantages o f  c l a r i t y  and c e r t a i n t y  would be l o s t .  Accordingly, 
i t  i s  suggested t h a t  t h e  scope and c o n t e n t  of s t a t u t o r y  
i n c i d e n t s  of ownership of gene ra l  a p p l i c a t i o n  should be l imi ted ,  
a p a r t  from those  recognised under t h e  present  l a w ,  t o  matters 
r e l a t i n g  t o  p a r t y  s t r u c t u r e s  and t h e  support  and, poss ib ly ,  
s h e l t e r  o f  b u i l d i n g s ,  Each of t h e s e  i s  l inked  t o  a cons ide ra t ion  
of P a r t  V I  o f  t h e  London Building A c t s  (Amendment) A c t  1939. I n  
a d d i t i o n ,  i t  would be  p o s s i b l e  t o  p rov ide  f u r t h e r  minimum 
o b l i g a t i o n s  app ly ing  t o  bu i ld ings  d iv ided  i n t o  u n i t s  of mul t ip le  
occupat ion ( a s  t h e  IVilberforce Committee and the  Law Reform 
Committee r e ~ o m m e n d e d ) ~ '  and, perhaps , i n  o t h e r  s i t u a t i o n s  where 
two o r  more b u i l d i n g s  a re  dependent upon each o t h e r  f o r  c e r t a i n  
f a c i l i t i e s .  

( 2 )  Land O b l i g a t i o n s  

4 1 ,  Vie be l i eve  t h a t  it is  now g e n e r a l l y  accepted t h a t  t he  
d i s t i n c t i o n  t h a t  h a s  grown up between p o s i t i v e  and r e s t r i c t i v e  
covenants  should be el iminated and t h a t  a s  t h e  1Vilberforce 
Committee recommended, t h e  burden of c e r t a i n  covenants  t o  
execu te  works o r  t o  pay or  c o n t r i b u t e  t o  t h e  c o s t  or works 
should be  capable  of running with t h e  land of t h e  covenantor.  
Once i t  was e s t a b l i s h e d  t h a t  both t h e  b e n e f i t  and t h e  burden of 
a n  o b l i g a t i o n  w e r e  a t t a c h e d  t o  land ,  t h e  o b l i g a t i o n  would be 
enforced by t h e  owner of t h e  "dominant" land f o r  t h e  t i m e  being 
a g a i n s t  t h e  owner o f  t h e  "serv ien t"  land  f o r  t h e  time being, 
and t h e  f a c t  t h a t  t h e  o b l i g a t i o n  happened t o  have i t s  o r i g i n  

3 1 .  See (1965) Cmnd. 2719, para.  4 7 ,  and (1966) Cmnd. 3100 
para .  93. 
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i n  c o n t r a c t  would cease t o  be r e l e v a n t .  T h e  con t inuance  of t he  
c o n t r a c t u a l  r e l aL ionsh ip  between t h e  owners of t h e  l a n d s  when 
t h e  o b l i g a t i o n  w a s  created a f t e r  they have par ted  w i t h  a l l  
i n t e r e s t  i n  t h e  l ands ,  would seem to  be  u n n e c e s s a 2 ,  
res t r ic t ive covenants  a r e  concerned, t h e  c o n t r a c t u a l  element 
has  played no r e a l l y  s i g n i f i c a n t  p a r t  s i n c e  t h e  middle of the  
n ine teen th  century ,  and if p o s i t i v e  covenants  were p l aced  on t h e  
same f o o t i n g ,  t h e  cont inued l i a b i l i t y  of t h e  o r i g i n a l  covenantor 
as an a i d  t o  e n f o r c e a b i l i t y  would no l o n g e r  be r e q u i r e d ,  

4 2 .  Although covenants  ( a s  covenants)  create legal r e l a t ion -  
s h i p s  between t h e  par t ies ,  t h e  law d i d  not  regard t h e m  as a 
means of c r e a t i n g  legal i n t e r e s t s  i n  land .  A s  i n t e r e s t s  i n  land, 
r e s t r i c t ive  covenants  are  c r e a t u r e s  of e q u i t y  and t h e y  are a l l  
t r e a t e d  a s  e q u i t a b l e  i n t e r e s t s ,  notwithstanding t h a t  they  may i n  
f a c t  b e n e f i t  and burden t h e  land i n  e x a c t l y  t h e  same way a s  
l ega l  easements. H i s t o r y  a p a r t ,  and accep t ing  t h a t  r e s t r i c t i v e  
covenants do create  i n t e r e s t s  i n  l and ,  t h e r e  would seem t o  be no 
log ica l  reason f o r  excluding such of them as  would, i f  they were 
easements,  be lega l  i n t e r e s t s ,  from t h e  category of i n t e r e s t s  
capab le  of s u b s i s t i n g  a t  l a w ;  and s i n c e  p o s i t i v e  covenants  have 
no such e q u i t a b l e  h i s t o r y ,  it is  suggested t h a t  t h e  s t a t u t e  
making them a m e a n s  of c r e a t i n g  i n t e r e s t s  i n  land shou ld  provide 
t h a t  t h e  a p p r o p r i a t e  i n t e r e s t s  should a l s o  be capab le  o f  
s u b s i s t i n g  a t  law. 

4 3 .  Much of t h e  p r e s e n t  d i s t i n c t i o n  between, on t h e  one hand, 
easements and p r o f i t s  and on t h e  o t h e r ,  covenants would be 
e l imina ted  if covenants  ( r e s t r i c t i v e  o r  pos i t i ve )  were 
recognised as  c r e a t i n g  i n t e r e s t s  i n  l a n d  i n  t h e  f u l l  sense, and 
if t h e  con t r ac tua l  r e l a t i o n s h i p  between t h e  o r i g i n a l  p a r t i e s  
were severed by e i t h e r  of them p a r t i n g  wi th  h i s  land .  .Bearing 
i n  mind t h e  element of overlapping t h a t  has  a l ready  been  noted, 
i t  i s  suggested t h a t  easements, p r o f i t s  and covenants could be 
placed under a g e n e r a l  t i t l e  of "Land Obligat ions"  sub-divided 
i n t o  f i v e  c lasses  acco rd ing  t o  t h e i r  na tu re .  

So f a r  a s  
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44. The f i v e  classes may be s h o r t l y  s t a t e d  a s  f o l l o w s :  

Class  I Obl iga t ions  r e s t r i c t i v e  of t h e  u s e r  or 
development of  land  A f o r  t he  b e n e f i t  
o f  land  B. 

T h i s  c l a s s  i n c o r p o r a t e s  nega t ive  
easements and r e s t r i c t i v e  covenants .  

C l a s s  I1 O b l i g a t i o n s  on t h e  owner of land A t o  
e x e c u t e  o r  main ta in  works on h i s  l a n d  
f o r  t h e  b e n e f i t  of land a .  

C l a s s  I11 Obl iga t ions  on t h e  owner of land A t o  
execute  o r  main ta in  works on land  B or 
t o  pay f o r  such works,  f o r  the  b e n e f i t  
of land A (or  for  land inc luding  land  A) .  

Classes I1 and I11 cover t h e  p o s i t i v e  
covenants w h i c h  t h e  Wilberforce 
Committee recommended should become 
enforceable  a s  i n t e r e s t s  i n  land .  
Class I1 a l s o  covers t h e  "easement" 
of fencing.  

C l a s s  IV Obl iga t ions  on t h e  owner of land A t o  
a l l o w  t h e  owner of land B t o  make u s e  
of land A, such u s e r  conducing t o  t h e  
enjoyment of land B ,  o r  enhancing i t s  
v a l u e  . 

T h i s  Class  c o v e r s  p o s i t i v e  easements.  

Class V O b l i g a t i o n s  on t h e  owner of land A t o  
a l l o w  t h e  owner of land B t o  take  from 
land A such p a r t  of i t  or  i t s  n a t u r a l  
produce a s  i s  a p p r o p r i a t e  t o  t h e  enjoyment 
of land B. 

T h i s  Class  covers  p r o f i t s  appur tenant .  
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B. STATUTORY OBLIGATIONS ATTACHING TO LAND - CONTENT 
OF THE LAW 

45. I n  our d i s c u s s i o n  of these  m a t t e r s ,  we proceed on the 
g e n e r a l  assumption t h a t  any changes i n  the  l a w  would not a f f e c t  
s i t u a t i o n s  a l r eady  i n  ex i s t ence .  A grea t  dea l  o f  thought  w i l l  
be  r equ i r ed  a t  a l a t e r  stage i n  d e v i s i n g  a p p r o p r i a t e  t r a n s i t i o n a l  
p rov i s ions  and, i n  p a r t i c u l a r ,  i n  determining t h e  e x t e n t  t o  
which any changes might be r e t r o s p e c t i v e  i n  t h e i r  effect ,  

( 1 ) GENERAL STATUTORY OBLIGATIONS ATTACHING TO LAND 

Early i n  t h i s  Paper,” when summarising t h e  e x i s t i n g  law, 4 6 .  
we r e f e r r e d  t o  t h e  London a u i l d i n g  A c t s  (Amendment) A c t  1939 
which a l r eady  i n  e f fec t  a t t a c h e s  c e r t a i n  s t a t u t o r y  o b l i g a t i o n s  
t o  land  i n  London. These o b l i g a t i o n s  r e l a t e  t o  p a r t y  s t r u c t u r e s  
and t o  bu i ld ing  (and excavation) o n  or near  t h e  boundary: i n  
s h o r t ,  they a r e  connected with t h e  ques t ion  of s u p p o r t .  A s  w i l l  
be seen ,  o u r  suggest ions f o r  g e n e r a l  s t a t u t o r y  o b l i g a t i o n s  l i e  
i n  t h e  same a r e a  and a re  t i e d  up w i t h  t h e  ex tens ion  of the  
London A c t  ( s u b j e c t  t o  modif icat ion)  t o  the  coun t ry  genera l ly .  
Se fo re  d i scuss ing  t h e  d i f f e r e n t  a s p e c t s  of suppor t ,  i t  w i l l  be 
convenient t o  in t roduce  t h e  r eade r  t o  t h e  procedures  under t h a t  
A c t  and we do t h i s  by dea l ing  f i r s t  wi th  the  p a r t i c u l a r  t op ic  
of p a r t y  s t r u c t u r e s .  

( a )  P a r t y  s t r u c t u r e s  

4 7 .  ay a p a r t y  s t r u c t u r e  i s  meant a w a l l  ( o r  o t h e r  s t ruc tu re )  
which i n  f a c t  d i v i d e s  sepa ra t e  p r o p e r t i e s ,  whether e r e c t e d  
a s t r i d e  t h e  a c t u a l  boundary o r  wholly on one s i d e  of i t .  Under 
t h e  p re sen t  g e n e r a l  law t h e  a d j o i n i n g  owner i n  t h e  l a t t e r  case  
h a s  no r i g h t s  ( o r  d u t i e s )  i n  r e l a t i o n  t o  the  w a l l  and must prove 
t h e  e x i s t e n c e  of a n  easement of s u p p o r t  or o b l i g a t i o n  t o  
ma in ta in  i n  t h e  o r d i n a r y  way. The p o s i t i o n  i s  t h e  same where 
t h e  w a l l  s t r a d d l e s  t h e  boundary and it is  known e x a c t l y  where 
t h e  boundary l i n e  runs  o r  t h e r e  i s  o t h e r  evidence i n d i c a t i n g  
t h a t  t h e  two p a r t s  of t h e  wa l l ,  v e r t i c a l l y  d iv ided ,  have 
remained i n  s e p a r a t e  ownership. Usua l ly ,  however, no such 

32. Para 13. 
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evidence  i s  a v a i l a b l e  and i n  t h a t  case it was presumed (before 
1926) t h a t  t h e  s t r i p  of land on w h i c h  t h e  wal l  w a s  b u i l t  (and 
t h e  w a l l  i t s e l f )  w a s  owned by the a d j o i n i n g  owners as tenants  
i n  common, so  t h a t  each of t h e m  had r i g h t s  over t h e  whole wall  
wi th  w h i c h  t h e  o t h e r  could not i n t e r f e r e .  T h i s ,  i n  e f f e c t ,  
gave e a c h . a  r i g h t  o f  support .  Under the  Law of P r o p e r t y  Act 
1925 a s u b s i s t i n g  tenancy i n  common a t  law was conver ted  i n t o  
an .equi tab le  i n t e r e s t  under an implied trust f o r  sale. T h i s  
was c l e a r l y  i n a p p r o p r i a t e  t o  par ty  s t r u c t u r e s  and by s e c t i o n  38 
of . t h a t  A c t  v e r t i c a l  severance was s u b s t i t u t e d  f o r  t h e  tenancy 
i n  common but  t h e  prev ious  r i g h t s  of  t h e  owners w e r e  preserved. 
I n  t h e  r e s u l t ,  t h e  p r e s e n t  p o s i t i o n  i n  regard t o  p a r t y  
s t r u c t u r e s  e r e c t e d  on t h e  boundary u s u a l l y  i s  t h a t  t h e  two 
h a l v e s  a r e  i n  s e p a r a t e  ownership but  t h a t  there  a r e  automatic 
mutual r i g h t s  of suppor t  i n  some cases only.  

48.  The genera l  law, w i t h  i t s  emphasis on t h e  s e p a r a t e  r i g h t s  
of ad jacent  owners, gives rise t o  d i f f i c u l t i e s  o v e r  t h e ,  

e r e c t i o n  of s t r u c t u r e s  which w i l l  be p a r t y  s t r u c t u r e s  and over 
t h e  r e p a i r  and u s e  of t h e  s t r u c t u r e s  t h e r e a f t e r .  These 
d i f f i c u l t i e s  have t o  a l a r g e  e x t e n t  been el iminated i n  t h e  
London a r e a  by l o c a l  l e g i s l a t i o n ,  now represented by t h e  . 

London Building A c t s  (Amendment) A c t  1939; and B r i s t o l  has had 
r e s o r t  t o  l o c a l  l e g i s l a t i o n  f o r  t h e  same reasons.  T h i s  r a i s e s  
t h e  ques t ion  w h e t h e r  t h e  re levant  p a r t s  of P a r t  V I  of t h e  
London A c t  should be extended t o  t h e  whole country.  Although 
these provis ions  are said t o  work w e l l  i n  p r a c t i c e ,  i t  i s  not 
so easy  t o  ana lyse  t h e  n a t u r e  of t h e  l e g a l  r i g h t s  which they  

create o r  t o  f i t  them i n t o  the  g e n e r a l  law. . However, some 
broad propos i t ions  can  be s t a t e d :  

S e c t i o n  45 provides  (f irst)  a r i g h t ,  which would not 
otherwise e x i s t ,  f o r  one owner t o  put  f o o t i n g s  under 
h i s  neighbour 's  land on payment of compensation, thus 
enabl ing  h i m  t o  bui ld  up t o  t h e  boundary of h i s  

property:  ( secondly) a procedure f o r  a s c e r t a i n i n g  
whether  t h e  neighbour w i l l  consent  t o  a w a l l  being 
b u i l t  a s t r i d e  t h e  l i n e  of j u n c t i o n  and i f  he w i l l ,  
f o r  appor t ion ing  t h e  c o s t  of b u i l d i n g  i t .  
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Sec t ion  46 gives each owner a prima f a c i e  r i g h t ,  

where a p a r t y  s t r u c t u r e  e x i s t s ,  t o  ca r ry  o u t  such 
works i n  respect of t h a t  s t r u c t u r e  a s  may b e  
necessary e i t h e r  f o r  t h e  r e p a i r  of t h a t  s t r u c t u r e  
o r  f o r  t h e  development of h i s  own land; b u t  h e  

must g ive  n o t i c e  t o  his neighbour before d o i n g  any 
work and t h e  neighbour h a s  a counter-r ight  t o  
withhold h i s  consent t o  t h e  work o r  t o  o b j e c t  t o  
the  proposed manner o r  e x t e n t  of i t .  I n  t h a t  event,  
a procedure f o r  s e t t l i n g  d i f f e r e n c e s  by a surveyor 's  
award i s  provided.  

49. I t  i s  i m p l i c i t  i n  t h i s  l e g i s l a t i o n  t h a t  when a par ty  w a l l  
e x i s t s ,  each owner i s  under an  o b l i g a t i o n  not t o  demolish o r  
i n t e r f e r e  w i t h  any p a r t  of i t  excep t  under  the  s t a t u t o r y  
procedure.  To t h a t  e x t e n t  i t  may be sa id  t h a t  each owner 
a c q u i r e s  a s t a t u t o r y  r i g h t  of suppor t  for  h i s  b u i l d i n g  without 
having t o  prove t h a t  he  has  acqu i r ed  a n  easement i n  one o f  t h e  
normal ways. On t h e  o t h e r  hand even i f  two b u i l d i n g s  have 
s tood  toge the r  f o r  long  enough t o  e s t a b l i s h  an  easement of 
support  by p r e s c r i p t i o n ,  t h a t  suppor t  may appc ren t ly  be removed 
t o  any ex ten t  au tho r i zed  by t h e  s u r v e y o r ' s  award - see Se1b.y v. 
Whi tbread  & C O . ~ '  i n  which McCardie J . ,  a f t e r  f i n d i n g  t h a t  t he  
p l a i n t i f f s  had a n  easement of s u p p o r t ,  said: 

"The two sets of r ights ,  namely, t h e  r i g h t s  a t  common 
law and t h e  r i g h t s  under [ t h e  London B u i l d i n g  A c t  
18941 are quite i n c o n s i s t e n t  w i t h  one ano the r ,  
p l a i n t i f f s '  common l a w  r ights are sub jec t  to t h e  
defendants '  s t a t u t o r y  r i g h t s .  A new set of r e spec t ive  
o b l i g a t i o n s  h a s  been introduced.  The common law w a s  
seen  t o  be i n s u f f i c i e n t  for  t h e  adjustment of modern 
complex cond i t ions .  Hence I t h i n k  t h a t  t h e  A c t  o f  
1894 i s  not  a n  add i t ion  t o  b u t  i n  s u b s t i t u t i o n  for  
t h e  common law with r e spec t  t o  matters which f a l l  
w i th in  t h e  A c t .  It is  a governing and e x h a u s t i v e  
code, and t h e  common law i s  by impl i ca t ion  repealed." 

The 

I t  seems t o  be accepted t h a t  t h a t  view i s  not  i n c o n s i s t e n t  w i t h  
s e c t i o n  54 of t h e  1939 A c t  (which r e p l a c e s  s e c t i o n  101  of  the  
1894 Act) w h i c h  s a y s  t h a t  nothing i n  P a r t  V I  " s h a l l  a u t h o r i s e  

33. [I9171 1 K . 8 .  736 a t  752. 
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any i n t e r f e r e n c e  w i t h  any easement of  l i g h t  o r  o t h e r  easement 
i n  o r  r e l a t i n g  t o  a p a r t y  wal l" ,  so t h a t  s e c t i o n  54 i s  not 
regarded as a f a c t o r  which l i m i t s  t h e  scope of a n  award under 
t h e  A c t .  Indeed it i s  d i f f i c u l t  t o  see how t h e  procedure would 
work otherwise.  

50. 
needs of a densely bui l t -up  a r e a ,  there seems t o  be no reason 
why they should not  be extended g e n e r a l l y .  I n  1962 t h e  Royal 
I n s t i t u t i o n  of Char te red  Surveyors submit ted a memorandum t o  
t h e  Lord Chancel lor  i n  which  they expressed t h e  v iew t h a t  the 
absence of any such g e n e r a l  l e g i s l a t i o n  gave rise t o  d e f i n i t e  
p r a c t i c a l  disadvantages o u t s i d e  London. I f  a landowner wishes 
t o  develop on o r  n e a r  t h e  boundary i t  i s  usua l ly  necessary f o r  
agreement t o  be reached w i t h  t h e  a d j o i n i n g  owner, and even i f  
n e g o t i a t i o n s  are s u c c e s s f u l  they may take a long t i m e .  If 

agreement cannot be reached, va luable  space may be wasted and 
unnecessary o u t s i d e  w a l l s  may have t o  be b u i l t .  
exceedingly d i f f i c u l t  t o  c a r r y  o u t  major  r e p a i r s  on one side 

only  of  a t h i n  p a r t y  w a l l .  The Royal I n s t i t u t i o n ' s  observat ions 
w e r e  supported by t h e  Royal I n s t i t u t e  of B r i t i s h  A r c h i t e c t s .  
They a l s o  accord w i t h  t h e  view of t h e  Council  of T h e  Law Society 
t h a t  "much d i f f i c u l t y  and u n c e r t a i n t y  which a r i s e s  i n  p r a c t i c e  
would d isappear  i f  [ t h e  London] p r o v i s i o n s  were extended t o  t h e  
whole countryt1.  Moreover, we have been t o l d  t h a t  t h e  London 
procedure i s  f r e q u e n t l y  adopted elsewhere by agreement. No 
corresponding d isadvantages  have so f a r  been brought t o  our 
n o t i c e ,  but  c e r t a i n  de ta i led  improvements i n  t h e  London provis ions 
have been suggested.  Subjec t  t o  any such improvements and 
amendments which are found t o  be necessary ,  t h e r e  seems t o  be 
a s t r o n g  case f o r  ex tending  t h e  London provis ions throughout 
t h e  country.  S i m i l a r  s i t u a t i o n s  e x i s t  i n  any bui l t -up  a r e a s  
a l though occasions t o  apply the A c t  may be fewer i n  country 
d i s t r ic t s ,  

51. I n  d iscuss ing  p a r t y  s t r u c t u r e s ,  we have spoken exclusively 
i n  terms of  ver t ical  s t r u c t u r e s  such a s  w a l l s .  I t  i s  a matter 
f o r  cons idera t ion  whether t h e  concept  should not a l s o  include 
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Although these provis ions  have developed from t h e  p r a c t i c a l  

I t  i s  a l s o  



h o r i z o n t a l  s t r u c t u r e s  such a s  the  f l o o r  and c e i l i n g  d i v i d i n g  
f l a t s ,  a l though t h e  occas ions  f o r  r e s o r t i n g  t o  a London Building 
A c t s  type of procedure i n  such c a s e s  would doubt less  be less 
f requent .  34 

(b)  Support  

( i )  Genera l ly  

52. A r i g h t  of suppor t  i s  a negat ive r i g h t :  t he  corresponding 
duty i s  a duty  not  t o  withdraw support  ra ther  than one p o s i t i v e l y  
t o  provide i t .  A s  we have a l ready  mentioned, the only r i g h t  of 
support  e x i s t i n g  under t h e  present  law as  a n a t u r a l  i n c i d e n t  of 
ownership i s  t h a t  of land by land - u s i n g  "land" i n  i t s  n a t u r a l ,  
r a t h e r  t h a n  i t s  l e g a l ,  s e n s e ,  so  t h a t  it does  not here i n c l u d e  
bui ld ings .  Any o t h e r  r i g h t  of support ,  f o r  example of b u i l d i n g s  
by b u i l d i n g s  o r  by land ,  has t o  be s p e c i f i c a l l y  acquired e i t h e r  
by express  g r a n t  o r  by p r e s c r i p t i o n .  

( i i )  Support  of b u i l d i n g s  by b u i l d i n g s  

53. The need f o r  t h e  support  of a b u i l d i n g  by a b u i l d i n g  a r i s e s  
when two bui ld ings  o r  u n i t s  a r e  t o  some e x t e n t  dependent upon 
each o t h e r .  This  i s  i n e v i t a b l y  t h e  c a s e  where a b u i l d i n g  i s  
d iv ided  i n t o  s e p a r a t e  h o r i z o n t a l  u n i t s  b u t  otherwise t h e  
s i t u a t i o n  normally o c c u r s  only  where b u i l d i n g s  have been e r e c t e d  
i n  such a way t h a t  they are bound t o g e t h e r .  However, t h e r e  is 
a lso  t h e  p o s s i b i l i t y  t h a t  two bui ld ings  i n i t i a l l y  independent  
w i l l  become dependent i n  t h e  course of t i m e  through one b u i l d i n g  
leaning  on another ,  a l though t h i s  should be less l i k e l y  t o  occur 
i n  t h e  f u t u r e  having regard t o  t h e  u s e  o f  modern b u i l d i n g  
methods, I n  t h e  first two c a s e s  there would seem t o  be no 
reason why t h e  support  of a bui ld ing  by a bui ld ing  should  not  
become a genera l  s t a t u t o r y  inc ident  of ownership. I n  a d d i t i o n ,  
i f ,  a s  has  been suggested above, s e c t i o n  46 of  t h e  London 
Bui ld ing  A c t s  (Amendment) A c t  1939 were extended t o  t h e  rest 
of t h e  count ry ,  i t  would r e g u l a t e  t h e  r i g h t  of support  by 
imposing a n  o b l i g a t i o n  not  t o  i n t e r f e r e  w i t h  a par ty  s t r u c t u r e  

34. T h e  d e f i n i t i o n  of " p a r t y  s t r u c t u r e "  i n  s.4 of t h e  London 
Bui ld ing  Acts  (Amendment) Act 1939 does  i n  f a c t  i n c l u d e  f l o o r  
p a r t i t i o n s  i n  some circumstances.  
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wi thou t  fol lowing t h e  procedure con ta ined  i n  t h a t  s e c t i o n .  
Cases where bu i ld ings  l a te r  become interdependent ,  so  t h a t  
mutual support  w a s  no t  o r i g i n a l l y  env i saged ,  a r e  more d i f f i c u l t .  
\\ 'hether o r  not a b u i l d i n g  should have a r i g h t  of s u p p o r t  i n  
such circumstances would depend, we t h i n k ,  on the  p a r t i c u l a r  
f a c t s  o f  t h e  case and we the re fo re  c o n s i d e r  t h a t  t h e  r i g h t  
should not be automatic .  This  does no t  preclude t h e  p o s s i b i l i t y  
o f  t h e  r i g h t  being acqu i red  by agreement ( o r  under a n  o r d e r  made 
by t h e  Lands Tr ibuna l  i n  exe rc i se  of i t s  extended j u r i s d i c t i o n  
whi'ch we suggest and d i s c u s s  l a t e r  i n  t h i s  Paper u n d e r  Land 
Obl iga t ions ) .  

( i i i )  Support  of b u i l d i n g s  by land 

54. Although, a t  common l a w ,  l and  h a s  an  inhe ren t  r i g h t  of 
suppor t  by neighbouring land, so  t h a t  a n  owner canno t  w i th  
impunity c a r r y  o u t  excavat ions on h i s  proper ty  which w i l l  cause 
h i s  neighbour 's  l and  t o  subs ide ,  no such r i g h t  i s  i n  gene ra l  
enjoyed by bu i ld ings  a s  such. A r i g h t  of 'support must be 
o b t a i n e d  by agreement o r  as an easement acquired by g r a n t  o r  
(more usua l ly )  by p r e s c r i p t i o n .  What amounts to a r i g h t  of 
suppor t  of bu i ld ings  by land  does ,  however, e x i s t  i n  London, 
f o r  by s e c t i o n  50 of t h e  London B u i l d i n g  A c t s  (Amendment) A c t -  
1939, a landowner proposing t o  excava te  near  an  e x i s t i n g  
b u i l d i n g  i s  obl iged t o  g i v e  n o t i c e  of h i s  i n t e n t i o n  and he may 
( and ,  i f  so r equ i r ed  by h i s  neighbour,  must) t ake  s t e p s  t o  
s u p p o r t , t h e  b u i l d i n g  du r ing  t h e  ope ra t ion .  

55, That t h e r e  should be a g e n e r a l  r i g h t  t o  such suppor t  i s  
not a new thought. I n  1881 Lord Penzance's speech i n  Dalton v. 
Angus35 contained t h e  fol lowing passage: 

"If t h i s  mat ter  were res i n t e g r a ,  I th ink  i t  would 
not  be i n c o n s i s t e n t  with lega l  p r i n c i p l e s  t o  h o l d ,  
t h a t  where a n  owner of land h a s  used h i s  land  f o r  
an  o rd ina ry  and reasonable purpose,  such a s  p l a c i n g  
a house upon it, t h e  owner of t h e  ad jacent  s o i l  
could not be  allowed so t o  d e a l  w i t h  h i s  own s o i l  
by excavat ion a s  t o  br ing  h i s  neighbour 's  house t o  
t h e  ground. I t  would be, I t h i n k ,  no unreasonable  
a p p l i c a t i o n  o f  t h e  p r i n c i p l e  ' s i c  u t e r e  tuo  u t  

35. 6 App. Cas. \740_at 804. 
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alienum non laedas '  t o  hold ,  t h a t  t h e  owner of the  
ad jacen t  s o i l ,  i f  des i rous  of excavat ing i t ,  should 
take reasonable  precaut ions by way of shor ing ,  o r  
o therwise ,  t o  prevent  t h e  excava t ion  from d i s a s t r o u s l y  
a f f e c t i n g  h i s  neighbour. A burden would no doubt  
be thus  cas t  on one man by t h e  ac t  of ano the r  done 
without  h i s  consen t .  But t h e  advantages of such a 
r u l e  would be r e c i p r o c a l ,  and regard being had t o  t h e  
p r a c t i c a b i l i t y  of shor ing  up du r ing  excavat ion,  t h e  
r e s t r i c t i o n  t h u s  placed on excava t ion  would not 
s e r i o u s l y  impa i r  t h e  r igh ts  o f  ownership." 

The nex t  f e w  paragraphs o f  t h a t  speech pointed ou t  t h a t  t h e  
mat ter  was not  res i n t e g r a  and t h a t ,  i n  t h e  absence of express  
agreement,  t h e  a d j o i n i n g  owner could excava te  h i s  own land  so  
as  t o  a l l o w  h i s  neighbour 's  house t o  f a l l  i n  ru in  t o  t h e  ground 
a t  any t i m e  w i th in  twenty y e a r s  a f t e r  i t  w a s  b u i l t .  

56. 
ra ther  d i f f e r e n t  way.37 A f t e r  drawing a t t e n t i o n  t o  the  adjoin- 
i n g  owner's r i g h t  of excavat ion ,  t h e y  favoured a system whereby 
a person who proposed t o  bu i ld  should be a b l e  t o  a c q u i r e  a r i g h t  
o f  support  before he  s ta r ted .  Under t h e  procedure which they 
recommended, t h e  b u i l d e r  would s e r v e  on h i s  neighbour a no t i ce  
of h i s  i n t e n t i o n  t o  bu i ld .  If t h e  neighbour took no a c t i o n  t h e  
b u i l d e r  would be free t o  bui ld  and would immediately a c q u i r e  a -  
r i g h t  of suppor t  f o r  h i s  building: but i f  t he  neighbour served 
a counter-notice i n  r e p l y  t o  t h e  n o t i c e  of i n t e n t i o n  t h e  matter 
would be referred t o  t h e  Lands Tr ibuna l .  The Tr ibuna l  could 
e i the r  award the  r i gh t  o f  support ,  on payment of compensa'tion i f  
i t  thought f i t ,  o r  declare t h a t  t h e  b u i l d i n g  would damage t h e  
neighbour 's  property t o  a n  ex ten t  which  could not be compensated 
adequately.  I f  t h e  b u i l d e r  proceeded t o  bu i ld  i n  t h e  face of 
t h e  l a t t e r  d e c l a r a t i o n ,  o r  i f  he b u i l t  wi thout  invoking t h i s  

36. 

3 6  

The Law Reform Committee approached t h i s  q u e s t i o n  i n  a 

The ad jo in ing  owner would not  i n c u r  l i a b i l i t y  u n l e s s  poss ib ly  
(and t h e  l a w  on t h i s  po in t  a p p e a r s  t o  be very u n c e r t a i n )  t h e r e  
is  negligence or u n l e s s  t h e  excava t ion  i s  such t h a t ,  had there  
been no b u i l d i n g  on t h e  neighbour 's  land, t h a t  l and  i n  i t s  
n a t u r a l  s t a t e  would have s u f f e r e d  damage from i t .  For a 
r ecen t  c a s e  see v.  Fairway Motors (Barns tap le)  L t d .  (1968) 
112 S.J. 925. 

37. See (1966) Cmnd. 3100, paras .  86-89. 
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procedure a t  a l l ,  he  would a c q u i r e  no r i g h t  of suppor t .  Nor 
would he o b t a i n  one by p r e s c r i p t i o n ,  f o r  t h e  Committee considered 
t h a t  p r e s c r i p t i o n  should not apply t o  a r i g h t  of suppor t .  

57. There are t h u s  two fundamentally d i f f e r e n t  approaches t o  
t h e  ques t ion  of suppor t .  The "automatic  r igh t "  approach of 
Lord Penzance t rea ts  bu i ld ing  a s  a normal use  of l a n d  which 
should be undertaken without  any necessa ry  r e fe rence  t o  one's 
neighbour and without  f ea r  t h a t  he  may des t roy  t h e  b u i l d i n g  by 
excavat ion.  I n  t h e  i n t e r e s t  of s i m p l i c i t y ,  and b e a r i n g  i n  mind 
t h e  r e c i p r o c a l  a s p e c t ,  i t  i s  s a i d  t o  be  reasonable t o  pu t  t he  
burden of shoring u p  on t h e  neighbour when he comes t o  bu i ld ,  
But t h e  ma jo r i ty  of t h e  Law R e f o r m  Committee adopted, i n  r e l a t i o n  
t o  t h e  main i s s u e  which was under d i s c u s s i o n ,  the  b a s i c  p r inc ip l e  
t h a t  a person who want s  a n  easement should ask  f o r  i t;  and the  
Committee's p roposa l s  on support  are c o n s i s t e n t  w i t h  t h a t  view. 
The matter should, t h e y  thought,  be determined i n  advance by 
n e g o t i a t i o n  o r  by proceedings i n  t h e  Lands Tribunal.  

58. A disadvantage of t h e  Law R e f o r m  Committee's proposal  is  
t h a t  i t  could lead  t o  d i s p u t e s  by c r e a t i n g  an i s s u e  between 
neighbouring owners of land  which might never have a r i s e n .  An 
a d j o i n i n g  owner, a l though  he has  no i n t e n t i o n  of b u i l d i n g  i n  the  
f o r e s e e a b l e  f u t u r e ,  might f e e l  bound t o  se rve  a counter-not jce  
r a t h e r  t h a n  give up h i s  r i g h t s ,  and he  would o f t e n  be  advised t o  
do so i f  he  took p r o f e s s i o n a l  advice.  By serv ing  a counter- 
n o t i c e  he  could de l ay  a development whe the r  he had good reason 
f o r  o b j e c t i n g  t o  i t  o r  no t ;  and he might do t h i s  s imply  i n  
o r d e r  t o  o b t a i n  a n  o f f e r  of compensation, r ega rd le s s  o f  whether, 
on t h e  f a c t s ,  any compensation was r e a l l y  c a l l e d  f o r .  The bas i s  
upon which compensation ' i s  t o  be a s s e s s e d  (bear ing  i n  mind the  
v a r i e t y  of d i f f e r e n t  u s e s  t o  which t h e  ad jo in ing  l a n d  might be 
pu t )  could a l so  give r ise  t o  d i f f i c u l t i e s .  

59. It i s  apprec ia t ed  t h a t  t h e  Ifautomatic r igh t "  approach 
gives a n  advantage t o  t h e  owner who b u i l d s  first.  Nevertheless ,  
i t  seems p r e f e r a b l e  t o  p u t  t h e  burden of support  on t h e  second 
b u i l d e r  when he  comes t o  excavate r a t h e r  than t o  encourage 
d i s p u t e s  i n  a n t i c i p a t i o n  o f  a s i t u a t i o n  which may n e v e r  become 
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a n  i s s u e  between t h e  two owners. It must be remembered t h a t  
t h i s  approach h a s  operated fo r  many y e a r s  under t h e  London 
Buildings A c t s .  \\'e are  not aware of any hardship caused by i ts  
ope ra t ion ,  Moreover i n  modern c o n d i t i o n s  it i s  thought  t o  be  
reasonable  t o  regard bu i ld ing  a s  a normal use of l and  w h i c h  c a n  
be undertaken f r e e l y  provided t h a t  i t  conforms w i t h  planning 
c o n t r o l  and does n o t  i n f r i n g e  a neighbour 's  e x i s t i n g  r i g h t s .  

60. For  these reasons our  p r o v i s i o n a l  conc lus ion  is t h a t  a 
r i g h t  t o  support  of a bu i ld ing  by l a n d  should e x i s t  as  a 
s t a t u t o r y  r i g h t .  I t  has  been suggested t h a t  t h i s  r igh t  might 
be more accep tab le  t o  those who f a v o u r  t h e  c o n t r a r y  view i f  
t h e  expense of safeguarding t h e  f irst  bu i lde r ' s  s u p p o r t  were 
no t  placed wholly on t h e  second b u i l d e r  bu t  were apport ioned 
between them. Again,  however, i t  i s  thought t h a t  t h e  apparent 
log ic  of' t h e  p roposa l  i s  outweighed by i t s  inconvenience i n  
p r a c t i c e .  The first b u i l d e r  o r  any purchaser f r o m  h i m  would 
be l e f t  unce r t a in  a s  t o  t h e  e x t e n t  of any f u t u r e  l i a b i l i t y ,  
and t h i s  would, f o r  example, make i t  d i f f i c u l t  for him t o  
c a l c u l a t e  t h e  r e n t  which he  should r e se rve  on any l e t t i n g .  Only 
i n  t h e  case of a s u b s t a n t i a l  development would t h e  cos t  be very 
heavy, and, s i n c e  i t  must f a l l  somewhere, t h e  ba l ance  of 
convenience sugges t s  t h a t  i n  such a case i t  should be borne by 
t h e  second b u i l d e r .  V i e w s  a r e ,  however, i nv i t ed  upon whether 
the second b u i l d e r  who has  been placed under an o b l i g a t i o n  t o  
suppor t  a neighbour 's  bu i ld ing  should be e n t i t l e d  t o  c l a im 
compensation and i f  s o  upon what bas i s  t h e  compensation should 
be assessed. 

6 1 .  A f u r t h e r  ques t ion  which a r i ses  i s  w h e t h e r  i t  i s  
s u f f i c i e n t  t o  provide t h i s  s t a t u t o r y  r i g h t  and leave t h e  r e su l t -  
i n g  problems t o  be d e a l t  w i t h  under  t h e  genera l  l aw,  o r  whether 
a procedure f o r  r e g u l a t i n g  t h e  e x e r c i s e  of t h e  r i g h t  and 
s e t t l i n g  d i s p u t e s  should a l s o  be provided,  a s  i n  t h e  London 
3 u i l d i n g  Acts,  To p o i n t  t h e  c o n t r a s t ,  suppose t h a t  A proposes 
t o  excavate  h i s  l and  i n  a way which may endanger t h e  s t a b i l i t y  
of a bu i ld ing  on B ' s  ad jo in ing  land  i f  proper p r e c a u t i o n s  are 
not  taken .  3 would normally have no r i g h t  t o  complain u n t i l  



t h e  work had been done and he had s u f f e r e d  damage ( u n l e s s ,  
excep t iona l ly ,  t h e  p r o b a b i l i t y  of damage t o  h i s  b u i l d i n g  w a s  
so great t h a t  he cou ld  b r i n g  a "quia t i m e t "  a c t i o n  t o  r e s t r a i n  
t h e  execu t ion  o f  t h e  work a t  a n  ear l ie r  s t a g e ) .  If , o n  the  
o t h e r  hand, a procedure were introduced on t h e  l i n e s  of 
s e c t i o n  50 of t h e  1939 London 3 u i l d i n g  A c t ,  A would serve a 
n o t i c e  on B before  he  s t a r t e d  t o  excava te ,  with p l a n s  showing 
t h e  e x t e n t  of t h e  in t ended  work; i f  B took no a c t i o n  w i t h i n  a 
s p e c i f i e d  t i m e  A could proceed wi th  t h e  work, but i f  B served 
a counter-not ice  o b j e c t i n g  t o  t h e  work and t h e  p a r t i e s  could 
not reach agreement t h e  d i s p u t e  would have t o  be determined by 
a su rveyor ' s  award, s u b j e c t  t o  a p p e a l  t o  t h e  cour t .  An award 
would be binding on A a s  t o  t h e  way i n  which t h e  work was t o  be 
done, i f  permit ted a t  a l l ;  but he  would s t i l l  be l i a b l e  t o  B 
f o r  any damage which r e s u l t e d  from t h e  opera t ion .  

6 2 .  Although t h e  law does not  normally in t e rvene  t o  c o n t r o l  
t h e  way i n  which a landowner can e x e r c i s e  h i s  r i g h t s  of owner- 
s h i p  i t  i s  thought t h a t  such a procedure would be j u s t i f i e d  i n  
t h e s e  circumstances t o  ensu re  t h a t  t h e  s t a b i l i t y  of a n  e x i s t i n g  
bu i ld ing  i s  not put i n  unnecessary danger .  Experience of t h e  
o p e r a t i o n  o f  s e c t i o n  50 of t h e  London A c t  suggests t h a t  a s imilar  
procedure would work w e l l  i n  p r a c t i c e  provided t h a t  a 
s a t i s f a c t o r y  formula cou ld  be devised t o  i n d i c a t e  when t h e  
procedure i s  t o  apply .  A f u r t h e r  advantage o f  adop t ing  t h i s  
procedure i s  t h a t  i n  most ca ses  i t  would ensure  t h a t  t h e  
development of land would not be discouraged by a neighbouring 
owner 's  r i g h t  t o  t h e  support  of h i s  bu i ld ing ,  The neighbouring 
owner would not be a b l e  t o  r e fuse  t o  s a n c t i o n  any i n t e r f e r e n c e  
wi th  t h e  support  of h i s  Bu i ld i sg  but would be bound (wi thout  
p r e j u d i c e  t o  h i s  r i g h t s  i f  any damage i s  a c t u a l l y  caused )  by 
t h e  su rveyor ' s  award which would s p e c i f y  t h e  p recau t ions  t h e  
developer  must t ake  t o  safeguard t h e  suppor t  of t h e  b u i l d i n g  
w h i l s t  t h e  excavat ions are i n  progress .  

( i v )  Support  of land by land  

6 3 .  The next ques t ion  i s  whether t h a t  procedure, i f  introduced 
a t  a l l ,  should extend a l s o  t o  excavat ions which may a f f e c t  the  
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support  of land i t s e l f ,  even i f  there are no b u i l d i n g s  on i t .  
The r i g h t  of support  f o r  land has  exis ted up t o  now without  
any backing of t h a t  kind but w e  see no reason f o r  excluding 
t h e  procedure i n  such a case; and i f  i t  had been a v a i l a b l e ,  
a case such. a s  Mor r i s  v. Redland Bricks Ltd.38 (where t h e  
excavat ions of a c l a y  p i t  caused a d j o i n i n g  land used  a s  a 
market garden t o  s l i p )  migh t  never have a r i s e n .  

. 

64. 
o f  land by land i s  not  res t r ic ted t o  support  by adjacent land 
b u t  i n  p r i n c i p l e  ex tends  a l s o  t o  suppor t  by sub jacen t  land. 
T h i s  i s  of prime importance i n  mining areas, w h e r e  t h e  surface 
and t h e  underlying mine ra l s  are o f t e n  i n  d i f f e r e n t  ownership. 
A landowner e f f e c t i n g  such a severance can  negat ive t h e  right 
o f  support  by r e s e r v i n g  not only t h e  r i g h t  t o  t h e  mine ra l s  but 
a l so  the r i g h t  t o  l e t  down t h e  s u r f a c e .  The e x i s t e n c e  of a 
procedure of g e n e r a l  a p p l i c a t i o n  fo r  r e g u l a t i n g  o p e r a t i o n s  l i k e l y  
t o  a f fec t  suppor t  might  e l imina te  t h e  need f o r  l e g i s l a t i o n  i n  
p a r t i c u l a r  i n s t ances .  

It must o f  cour se  be remembered t h a t  t h e  r i g h t  of support  

(v)  Support  o f  land  and b u i l d i n g s  by wa te r  

65. Although it i s  e s t a b l i s h e d  t h a t  t h e  land p r o v i d i n g  support  
need not  be e n t i r e l y  s table ,39 i t  seems t h a t  t h e r e  i s  a t  common 
law no r i g h t  t o  suppor t  by water alone. We say ffseemsff because 
du r ing  t h e  l a s t  hundred y e a r s  o r  so  there  have, we t h i n k ,  been 
on ly  two reported cases i n  which t h e  d e c i s i o n  depended on the  
p o i n t ,  and there  i s  v e r y  l i t t l e  ev idence  of t h e  e a r l i e r  law. 
I n  both  those cases, t h e  success fu l  defendants  had car r ied  out 
on t h e i r  own lands  d ra inage  o p e r a t i o n s  which had t h e  e f f e c t  of 
d r a i n i n g  a l so  o t h e r  l a n d s  i n  t h e  v i c i n i t y .  Th i s  caused  t h e  
neighbouring l ands  t o  se t t le ,  with consequent damage t o  buildings.  
T h e  f i rs t  of t h e  two cases (Popplewell  v. H o d g k i n ~ o n ) ~ ~  

38. [ 19671 1 1 V . L . R .  967, ( reversed  as  t o  whether  a mandatory 

was 

i n j u n c t i o n  should be  granted [ 19701 A.C. 652). 
39.  Trinidad A s  h a l t  Co. v. Ambard [1899] A.C. 594 ( a s p h a l t ) ;  

Jordeson v.’Sutton Southcoates  and Drypool G a s  CO. [1899] 
2 Ch. 217 (quicksand) .  

40.. (1869) L.R. 4 Exch. 248. 
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41 discussed  a t  length  i n  a l a t e r  case i n  t h e  Court  of Appeal, 
and two members of t h a t  c o u r t  i n d i c a t e d  (though it w a s  not  
necessary t o  t h e i r  d e c i s i o n )  t h a t  t h e y  d i d  not regard t h e  
d e c i s i o n  i n  t h e  Popplewell  case  a s  having  f i n a l l y  s e t t l e d  t h e  
l a w  a s  t o  support  by water .  That case h a s ,  however, recent ly  
been followed by Plowman J. i n  Langbroolt P r o p e r t i e s  Ltd.  v. 
Surrey County Counci l .  42 

66. The ques t ion  of support  by w a t e r  has  sometimes been l inked 
wi th  (and perhaps bedevi l led  by) a n o t h e r  quest ion,  t h a t  of 
ownership of water .  It  i s  q u i t e  s e t t l e d  t h a t  p r o p r i e t a r y  r i g h t s  
do not  a t t a c h  t o  water  p e r c o l a t i n g  underground i n  undefined 
channels43 so t h a t  a landowner cannot complain of t h e  loss or  
i n t e r c e p t i o n  of such w a t e r  brought about  by h i s  neighbour 's  
a c t iv i t i e s .  But, a s  w e  have a l ready  seen ,  r i g h t s  of support  
a r e  not  dependent on ownership of e v e r y t h i n g  under t h e  sur face ;  
and it seems t o  u s  t h a t  t h e  r i g h t  of a landowner t o  t a k e  water 
from beneath h i s  neighbour 's  land is n o t  a b s o l u t e l y  i r r e c o n c i l a b l e  
w i t h  t h e  e x i s t e n c e  of a r i g h t  of suppor t  by t h a t  water.44 
r i g h t  of support  by w a t e r  would i n  p r a c t i c e  opera te  as  a 
l i m i t a t i o n  on t h e  e x t e n t  t o  which t h e  r i g h t  t o  take  w a t e r  may 
s a f e l y  be exerc ised ,  bu t  t h e  law i s  accustomed t o  ba lanc ing  
c o n f l i c t i n g  i n t e r e s t s  i n  t h a t  way. 

67. Such evidence as t h e r e  i s  of t h e  law before  Popplewell  v. 
Hodgkinson sugges ts  t h a t  t h e  cour t  d i d  e n t e r t a i n  c l a i m s  t o  
r i g h t s  of support  by water. A t  t h e  end of the  e i g h t e e n t h  
century ,  a defendant was held l i a b l e  f o r  subsidence caused by 
h i s  d r a i n i n g  o ld  coalmine workings w i t h  a view t o  f u r t h e r  
mining.45 

41. Jordeson v.  S u t t o n  e t c .  Gas Co. f n .  39 above. 
42,  [1970] 1 W.L.R. 161. 
43, Acton v. Blundel l  (1843) 12 MI. 81 W. 324; Chasemore v.  Richards 

A 

It may a l s o  be noted t h a t  i n  1854 the  Cour t  of Session 

(1859) 7 H.L.C. 349; and cf.  Bradford Corporat ion v .  P ick les  
[I8951 A.C. 587. 

44. See Humphries v .  Brogden (1850) 12 Q.3. 739 a t  753: "But 
t h e  r i g h t  t o  running water  and t h e  r i g h t  t o  have land  supported 
are so t o t a l l y  d i s t i n c t  and depend upon such d i f f e r e n t  
p r i n c i p l e s  ...I' Also Meux Brewery Co. v. C i t y  of London 
E l e c t r i c  Light ing  Co.  [I8951 1 Ch. 287 a t  301. 

45. Lonsdale v. L i t t l e d a l e  2 11. B 1 .  267 ( repor ted  only  on another  
po in t  t o  which t h e  appeal  w a s  apparent ly  l i m i t e d ) ,  
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decided a c a s e  w i t h  ve ry  s i m i l a r  facts  i n  t h e  p l a i n t i f f ' s  
favour,46 and i f  t h e  c o u r t s  i n  Sco t l and  would now f o l l o w  t h a t  
d e c i s i o n  it would s e e m  t h a t  t h e  law t h e r e  may now d i f f e r  from 
t h a t  i n  England on t h i s  sub jec t .  

68. The c o u r t  which decided Popplewell  v .  Hodakinson d id  not,  
i n  f a c t ,  deny t h e  p o s s i b i l i t y  of t h e  ex i s t ence  o f  a r igh t  of 
suppor t  by wa te r  i n  a l l  c i rcumstances,  f o r  i t  r ecogn i sed  t h a t  
a defendant  could b e  made l i a b l e  i f  h i s  a c t i o n s  amounted to a 
de roga t ion  from g r a n t ;  and i t  has  s i n c e  been p o i n t e d  o u t  
t h a t  i t  fo l lows  t h a t  a r i g h t  of suppor t  by water i s  capab le  of 
being acquired by p r e s c r i p t i o n ,  T h i s ,  however, p u t s  such a 
r i g h t  on an a l t o g e t h e r  lower p lane  t h a n  t h e  r i g h t  of support  by 
land which, being a n a t u r a l  i n c i d e n t  of ownership, r e q u i r e s  no 
per iod of long use  and i s  e f f e c t i v e  a g a i n s t  any neighbour.  

69. Our present  view i s  t h a t  t h e  r e f u s a l  t o  r e c o g n i s e  support 
by w a t e r  a s  a n a t u r a l  i nc iden t  o f  ownership i s  anomalous; and, 
i t  may be added, cons ide rab le  d i f f i c u l t y  may be experienced i n  
b o r d e r l i n e  cases i n  a t tempting t o  draw a d i s t i n c t i o n  between 
"water" and "s i l t "  which, i n  t h e  p r e s e n t  contex t ,  a p p e a r s  t o  
have no s c i e n t i f i c  b a s i s .  I n  t h e  summary of our  conc lus ions  
contained i n  P a r t  V o f  t h i s  Paper (P ropos i t i on  1 )  we accordingly 
d e a l  w i t h  suppor t  i n  such a way as t o  inc lude  suppor t  by water. 
\\'e f e e l  t h a t  i f  damage i s  proved t o  have been caused by the  
withdrawal of suppor t ,  t h e  cos t  of r e p a i r i n g  t h e  damage should 
f a l l  on t h e  person who has  caused it .  1Ve apprec ia t e  t h a t  s ince  
such damage may o c c u r  a t  a d i s t ance  from t h e  o p e r a t i o n s  causing 
it4' t h e  r i s k  of withdrawing support  by water may n o t  b e  e a s i l y  
measured ( o r  even f o r e s e e n ) ;  bu t  i n  many cases, t h e  damage 
w i l l  have a r i s e n  i n  consequence of t h e  defendant 's  p ro f i t -  
making a c t i v i t i e s  and we th ink  h e  shou ld  accept  t h e  p o t e n t i a l  

46. Bald v. Alloa C o l l i e r y  Co. (1854) 16 Dunl. (Ct .  of Sess.) 870. 
47. ay  Rigby L . J .  i n  Jordeson v. S u t t o n  e tc .  Gas C o .  f n .  39 above. 
48. F o r  example, pumping water f r o m  q u a r r i e s ,  t h u s  lowering t h e  

47 

water  t a b l e  i n  t h e  surrounding area. 
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l i a b i l i t y  a s  a normal (and perhaps i n s u r a b l e )  commercial r i sk .  

( c )  S h e l t e r  

70. The  d e s i r a b i l i t y  of provid ing  a general  r i g h t  f o r  a 
b u i l d i n g  t o  have shelter from t h e  e lements  i s  more doubtful .  
A b u i l d i n g  can be s h e l t e r e d  e i t h e r  when it i s  a t t a c h e d  t o  
a n o t h e r  bu i ld ing  o r  when i t  i s  i n  c l o s e  proximity t o  t h e  other .  
Where t h e  b u i l d i n g s  are bound t o g e t h e r ,  t h e  connec t ing  wal l  w i l l  
be a p a r t y  s t r u c t u r e  and s h e l t e r  c a n  be one of t h e  m a t t e r s  to  
be considered under  t h e  procedure i n  s e c t i o n  46 of t h e  1939 
London Building A c t .  I n  o t h e r  c a s e s  i t  i s  thought t h a t  a r i g h t  
t o  shelter should be obtained by e x p r e s s  agreement. The r e s u l t  
would be t h a t  a person  who wishes  t o  erect a b u i l d i n g  beside an 
a d j o i n i n g  owner's b u i l d i n g  but no t  bonded i n t o  i t  would e i t h e r  
have t o  o b t a i n  an  e x p r e s s  r i g h t  t o  shel ter  o r  erect  it a s  an 
e n t i r e l y  independent s t r u c t u r e  w i t h  i t s  own weatherproofing. 
Ne suggest  t h a t  it would not be r i g h t  t o  enable a person  by 
u n i l a t e r a l  a c t i o n  (and without r e f e r e n c e  t o ,  any r e g u l a t o r y  
procedure)  t o  impose an o b l i g a t i o n  on h i s  neighbour t o  afford 
h i m  shelter. 

( d )  Pr ivacy 

71. We a r e  of t h e  c l e a r  opinion t h a t  i f  a landowner wishes 
h i s  land t o  have t h e  b e n e f i t  of a r i g h t  not t o  be overlooked he 
should take s t e p s  t o  o b t a i n  i t  e x p r e s s l y ,  by g e t t i n g  h i s  

neighbour t o  accept  a r e s t r i c t i v e  o b l i g a t i o n .  I t  would be 

hopeless ly  u n r e a l i s t i c  t o  suggest  t h a t  a n  absolu te  r igh t  t o  
pr ivacy  should be a n  i n c i d e n t  of ownership of land ,  and we  do 
not  t h i n k  t h a t  i t  would be p r a c t i c a b l e  t o  provide by l e g i s l a t i o n  
f o r  a q u a l i f i e d  r igh t  of  t h a t  kind. By whom would i t  be decided 
whether  one man may be permit ted t o  i n f r i n g e  a n o t h e r ' s  " r igh t  t o  
pr ivacy",  and,  i f  so  t o  what e x t e n t ?  T h i s  i s  p l a i n l y  not a 
m a t t e r  a p p r o p r i a t e  t o  be d e a l t  w i t h  by t h e  London J u i l d i n g  Acts 
procedure.  

( e )  C o n t r a c t i n g  out  

72. I n  t h e  next  s e c t i o n  of t h i s  Paper  we c o n s i d e r  c e r t a i n  
o b l i g a t i o n s  which, i n  t h e  c i rcumstances,  might be regarded a s  
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e s s e n t i a l ;  and f o r  t h a t  reason, as  w i l l  be seen, we suggest  
t h a t  i t  should n o t  be p o s s i b l e  t o  c o n t r a c t  out  of them. The 
same c o n s i d e r a t i o n s  do not ,  we feel ,  apply  t o  t h e  mat te rs  with 
which we have been d e a l i n g  'in t h i s  s e c t i o n .  Although we would 
regard a n  o b l i g a t i o n  (for example) n o t  t o  withdraw s u p p o r t  from 
o t h e r  land  a s  one which should normally a t t a c h  t o  l a n d ,  there  
may be cases i n  w h i c h  it would not  be unreasonable  to negat ive 
t h e  e x i s t e n c e  of t h e  o b l i g a t i o n .  W e  understand t h a t  conveyances 
of land  reserv ing  m i n e r a l  r i g h t s  o f t e n  reserve  a l s o  t h e  r i g h t  
t o  l e t  down t h e  s u r f a c e .  We accord ingly  suggest t h a t  i t  should 
be  p o s s i b l e  t o  c o n t r a c t  o u t  of t h e  g e n e r a l  s t a t u t o r y  obl iga t ions .  

( 2 )  ADDITIONAL STATUTORY OBLIGATIONS RELATING TO 
INTER-DEPENDENT UNITS OR BUILDINGS 

73. The next q u e s t i o n  t o  be c o n s i a e r e d  i s  whether  addi t iona l  
s t a t u t o r y  i n c i d e n t s  of ownership should  apply a u t o m a t i c a l l y  i n  
t h e  case of inter-dependent bu i ld ings .  The two main quest ions 
h e r e  r e l a t e  t o  t h e  d e f i n i t i o n  01 "inter-dependent" and t o  the  
subject-matter  of t n e  o b l i g a t i o n s .  So f a r  a s  t h e  l a t t e r  ques t ion  
is concerned, w e  w i s h  t o  emphasize a t  once t h a t  what we have i n  
mind are minimum o b l i g a t i o n s :  t h a t  is t o  say, those which we 
woula expect  t o  see i n  any well-drawn conveyance of t h e  s o r t  of 
proper ty  t o  which we here refer. W e  are not  t h i n k i n g  of' any 
exhaus t ive  regime r e g u l a t i n g  such p r o p e r t i e s .  

74. 
e r e c t i o n  of a new b u i l d i n g  i n  h o r i z o n t a l l y  divided u n i t s  nor 
t h e  h o r i z o n t a l  d i v i s i o n  of' an e x i s t i n g  bui ld ing  should  be 
permi t ted  without  t h e  imposi t ion of c e r t a i n  minimum obl iga t ions .  
The Law Reform Committee t h a t  the  same p r i n c i p l e  
should apply t o  b u i l d i n g s  divided v e r t i c a l l y ,  s u b j e c t  t o  any 
w r i t t e n  agreement t o  t h e  cont ra ry .  W e  have cons idered  whether 
there i s  a case f o r  ex tending  t h i s  p r i n c i p l e  t o  i n c l u d e  o ther  
s i t u a t i o n s  where t w o  or more b u i l d i n g s  are dependent upon each 

The  Wilberforce Committee considered49 t h a t  n e i t h e r  the 

49. (19651 Cmnd. 2719, paras .  46 and 47. 
50. (1966) Cmnd. 3100, para.  93. 
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o t h e r  f 'or c e r t a i n  f a c i l i t i e s  a s  may, for  example, Se found on a 
housing estate.  The p r i n c i p a l  development companies have the i r  
own s t anda rd  forms 01. c o n v e y a c e  or t r a n s f e r  wnich, i n  add i t ion  
t o  s t anda rd  schedu les  of' res t r ic t ive s t i p u l a t i o n s ,  normally 
c o n t a i n  g r a n t s  of e s s e n t i a l  easements such a s  r i g h t s  ot' way 
ove r  t h e  roads  on t h e  e s t a t e  and f o r  t h e  passage 01. se rv ices ,  
To provide by l e g i s l a t i o n  t h a t  such minimum easements and 
o b l i g a t i o n s  r e l a t i n g  t o  tnem snould e x i s t  au tomat i ca l ly  i n  t h e  

cases of' divided b u i l d i n g s  and of' "bu i ld ing  schemes" ( a s  t h a t  
expres s ion  i s  now understood) would t h u s  r ep resen t  no more than  
a n  extended a p p l i c a t i o n  of t h e  p r e s e n t  p r a c t i c e .  

75. We t h i n k  i t  i s  worth c o n s i d e r i n g  whether such l e g i s l a t i o n  
could go f u r t h e r  and apply a t  l e a s t  t o  some s i t u a t i o n s  where 
b u i l d i n g s  are  i n  f a c t  dependent on neighbouring land f'or c e r t a i n  
f a c i l i t i e s  bu t  where the p resen t  c o n a i t i o n s  r e l a t i n g  t o  "bu i ld ing  
schemes" are not  sa t isf ied.  W e  have i n  mind t h e  case, f o r  
example, where something new i s  i n s t a l l e d ,  long a f t e r  t h e  houses 
i n  ques t ion  have been b u i l t ,  f o r  t h e  comaon b e n e f i t  of' severa l  
houses  (which may, indeed, never have formed p a r t  ot: one e s t a t e ) .  
I n s o f a r  a s  t h e  a c t u a l  i n s t a l l a t i o n  of' t n e  new f a c i l i t y  involves 
more than  one landowner i t  w i l l  be necessary f o r  agreement t o  be 

reached expres s ly ;  b u t  i t  might w e l l  be convenient t o  have t h e  

subsequent r igh ts  and o b l i g a t i o n s  of t h e  p a r t i e s  r egu la t ed  by 
s t a t u t e .  I n  t h e  summary of ou r  conc lus ions  con ta ined  i n  Pa r t  V 

(P ropos i t i on  3 )  we have accordingly d e a l t  w i t h  t h i s  ques t ion  o f  
mini.mum o b l i g a t i o n s  i n  connection w i t h  sepa ra t e  b u i l d i n g s  on 
t h i s  broader  b a s i s .  We have Deen concerned t o  see t h a t  by doing 
so we have not opened up o p p o r t u n i t i e s  f o r  deve lope r s  t o  impose 
o b l i g a t i o n s  on neighbouring land  u n i l a t e r a l l y ,  by bu i ld ing  i n  
such a way t h a t  t h e  new houses w i l l  be dependent o n  t h a t  lana; 
bu t  i t  seems c l ea r  t h a t  i n  such a case t h e  necessary dependency 
could not  be s e t  u p  without  some e a r l i e r  act  O S  Lrespass  on the  
aeveloper '  s p a r t .  Neighbouring landowners could p reven t  t h e i r  
becoming s u b j e c t  t o  any s t a t u t o r y  o b l i g a t i o n s  a g a i n s t  t h e i r  w i l l  
by resorLing t o  t h e  c o u r t  f o r  an  i n j u n c t i o n  a t  an  e a r l y  stage.  

7 6 .  'I'he Kilberforce Committee's recommendations were l i m i t e d  
LO s l n g l e  bu i ld ings  and t h e  minimum r i g h t s  and o b l i g a t i o n s  
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proposed by them inc luded  support ,  shel ter ,  f r e e  passage  of 
water, gas, e l e c t r i c i t y  and o t h e r  u s u a l  se rv ices ,  and  a r i g h t  
of a c c e s s  t o  o t h e r  p a r t s  of the  b u i l d i n g  t o  c a r r y  o u t  r e p a i r s .  
If t h e  suggest ions made i n  paragraphs 53-69 above are accepted, 
i.e. t h a t  there should be a genera l  r i g h t  of suppor t ,  tnere is  
no need t o  make a d d i t i o n a l  provis ion  f o r  such a r i g h t  here .  
F o r  t h e  reasons g i v e n  i n  paragraph 70 i t  i s  suggested tha t  the 
minimum o b l i g a t i o n s  should not  i n c l u d e  an  o b l i g a t i o n  t o  provide 
s n e l t e r ,  save p o s s i b l y  i n  connect ion w i t h  the  maintenance of 
roofs,  which we d i s c u s s  below. i t  i s ,  however, sugges ted  t h a t  
t h e  o b l i g a t i o n s  as t o  services and access shoul be provided, 
t o g e t h e r  with a duty  not  t o  o b s t r u c t  common mean 1 of access  t o  
or through the premises.  

77. It i s  a l s o  for cons idera t ion  w h e t h e r  a s  between a l l  t h e  
owners of t h e  u n i t s  of occupat ion these o b l i g a t i o n s  should be 
equal  o r  whether, i n  c e r t a i n  c i rcumstances,  d i s t i n c t i o n s  ought 
t o  be made. I n  r e l a t i o n  t o  services, f o r  example, i t  might be 
r ight  t o  impose on a l l  u n i t s  t h e  o b l i g a t i o n  t o  permi t  the  
passage of the  services, but  t o  impose only  on tnose  who benef i t  
from the  s e r v i c e s  t h e  o b l i g a t i o n  t o  m a i n t a i n  them. The 
o b l i g a t i o n  t o  main ta in  t h e  p a r t s  of a b u i l d i n g  used i n  common- 
such as  s ta i rs ,  l i f t s  and passages might  be s i m i l a r l y  l imi ted .  
Our summarised p r o v i s i o n a l  conclus ions  on these matters  
( P r o p o s i t i o n  2)  assume t h a t  a d i s t i n c t i o n  o f  t h i s  s o r t  should 
be drawn. 

78.  S p e c i a l  problems ar ise  i f  there is d e f a u l t  i n  complying 
w i t h  any of t h e  suggested o b l i g a t i o n s  which involve t h e  car ry ing  
out  of work o r  payment of money. It  would be e s s e n t i a l  t o  
provide a n  e f f e c t i v e  means whereby the owners of the other 
affected u n i t s  could ensure  t h a t  t h e  work  w a s  done or t h e  money 
paid.  The same problems occur i n  r e l a t i o n  t o  p o s i t i v e  land 
o b l i g a t i o n s  and a r e  d iscussed  below i n  connection w i t h  them. 51 

79. It i s  not  easy  t o  see  wny c o n t r a c t i n g  out  of these 
o b l i g a t i o n s  should be allowed, i f  t h e  r e s u l t  of such a cont rac t  

51'. See Notes t o  P r o p o s i t i o n  13. 
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w e r e  s u b s t a n t i a l l y  t o  reduce them o r  t o  exclude t h e m  a l toge ther .  
T h e  j u s t i f i c a t i o n  f o r  imposing minimum o b l i g a t i o n s  i s  t h a t  they 
a r e  e s s e n t i a l  t o  t h e  u s e  and enjoyment of "multi-unitIf  s t r u c t u r e s  
o r  inter-dependent bu i ld ings .  It i s  accordingly suggested t h a t  
t h e  minimum o b l i g a t i o n s  should always apply,  bu t  t h a t  the p a r t i e s  
should be free t o  make arrangements o f  a more comprehensive 
c h a r a c t e r  i f  they w i s h .  

80. Ne have a l s o  considered t h e  ques t ion  of r e p a i r s  t o  the 
s t r u c t u r e  of b u i l d i n g s  i n  mul t ip le  occupat ion,  and whether 
there  should be among t h e  minimum o b l i g a t i o n s  any p o s i t i v e  
o b l i g a t i o n s  t o  keep, f o r  example, t h e  roof and t 'oundations i n  
good condi t ion .  I f  t h e  views w h i c h  w e  have a l r e a d y  expressed 
on t h e  ques t ion  o f  support  a r e  accepted ,  the owner of t h e  ground 
f l o o r  ( o r  basement) w i l l  not be f r e e  t o  i n t e r f e r e  w i t h  t h e  
foundat ions  i n  any way which might endanger the s u p p o r t  of t h e  
b u i l d i n g  a s  a whole, bu t  t o  impose a p o s i t i v e  o b l i g a t i o n  on h i m  
t o  main ta in  t h e  foundat ions  would be t o  go.much f u r t h e r .  To 
impose on the  owner of  t h e  top f loor  a p o s i t i v e  o b l i g a t i o n  to  
main ta in  t h e  roof does more than e x t e n d  a n T g e n e r a 1  s t a t u t o r y  
o b l i g a t i o n  s ince  we are inc l ined  t o  t h e  view t h a t  i t  would not 
be a p p r o p r i a t e  t o  provide  a genera l  o b l i g a t i o n  t o  afford shelter 
t o  o t h e r  land. 

81. O f  a l l  t h e  ques t ions  which  concern the f ' reehold owners 
of a divided bui ld ing ,  t h a t  of t h e  maintenance of t h e  s t r u c t u r e  
i s  WithQut doubt one of the  most impor tan t .  It i s  a l s o  one of 
t h e  most complicated,  and w h i l e  it i s  c l e a r  t h a t  some arrange- 
ments ought always t o  be made, we fee l  t h a t  a f l e x i b l e  approach 
i s  requi red  and t h a t  i t  i s  p r e f e r a b l e ,  t h e r e f o r e ,  t h a t  such 
arrangements should be tailor-made by agreement r a t h e r  than t h a t  
p o s i t i v e  o b l i g a t i o n s  should be l a i d  down by s t a t u t e .  Some 
s t r u c t u r a l  r e p a i r s  - t o  t h e  roof o r  foundat ions f o r  example - 
would bear h e a v i l y  on t h e  owners of' p a r t i c u l a r  p a r t s  of a 
b u i l d i n g  i f  ( a s  would be n a t u r a l )  t h e  primary o b l i g a t i o n  were 
imposed on the owners of t h e  u n i t s  w h i c h  included t h e  p a r t s  of 
t h e  s t r u c t u r e  which requi red  r e p a i r .  If, t h e r e f o r e ,  s t a t u t e  
imposed on t h e  owner of t h e  top  f l o o r  a primary d u t y  t o  keep 
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t h e  roof i n  good c o n d i t i o n ,  i t  would probably be necessary f o r  
it t o  provide a l s o  f o r  some c o n t r i b u t i o n  towards t h e  c o s t  t o  be 
made by t h e  o t h e r  owners. But t h i s  would depend, we th ink ,  on 
w h e t h e r  t h e  burden of t h e  o b l i g a t i o n  had been r e f l e c t e d  i n  t h e  
p r i c e  paid by t n e  owner of t h e  t o p  f l o o r  f o r  h i s  u n i t .  It would 
t h e r e f o r e  be i n a p p r o p r i a t e  t o  l a y  down a hard and f a s t  rule.  
We a l s o  th ink  t h a t  t h e  ex is tence  of  a s t a t u t o r y  o b l i g a t i o n  t o  
r e p a i r  would be l i a b l e  t o  g ive  rise t o  d i y f i c u l t i e s  as  t h e  
b u i l d i n g  approached, o r  passed, t h e  end of i t s  u s e f u l  l i f e .  
I t  could o b l i g e  t h e  major i ty  of t h e  owners of t h e  b u i l d i n g  t o  
keep i t  s tanding  f o r  t h e  b e n e f i t  o f  one o r  two who took  a 
d i f f e r e n t  view of t h e  b u i l d i n g ' s  u s e f u l n e s s .  Ques t ions  of t h i s  
s o r t  can perhaps be solved by v e s t i n g  t h e  whole b u i l d i n g  i n  a 
company; o r  by having,  a s  some o t h e r  c o u n t r i e s  do, a form of 
"condominium" ownership w i t h  i t s  own s p e c i a l  i n c i d e n t s .  I n  
e i the r  case ,  t h e  owner of a u n i t  i s  something more t h a n  a tenant  
bu t  less than an  a b s o l u t e  owner or t h e  f reehold.  Considerat ion 
of t h a t  m a t t e r  is  c l e a r l y  beyond t h e  scope of t h i s  Paper. 

( 3)  CONCLUSIONS 

82. 
l e g i s l a t i o n  should provide,  i n  a d d i t i o n  t o  the n a t u r a l  right-s 
e x i s t i n g  a t  common law, t h e  fo l lowing  o b l i g a t i o n s  a s  general  
s t a t u t o r y  i n c i d e n t s  of t h e  ownership of land: 

'I'o sum up t n e  foregoing d i s c u s s i o n ,  i t  i s  sGggested t h a t  

( 1 )  A g e n e r a l  o b l i g a t i o n  r e l a t i n g  t o  t h e  s u p p o r t  of 
b u i l d i n g s  by o t h e r  land  ( inc luding  w a t e r )  and 
b u i l d i n g s ,  

S p e c i f i c  o b l i g a t i o n s  i n  r e s p e c t  of p a r t y  
s t r u c t u r e s .  

( 2 )  

The l e g i s l a t i o n  should provide procedures  f o r  r e g u l a t i n g  works 
and s e t t l i n g  d i s p u t e s  i n  r e l a t i o n  t o  p a r t y  s t r u c t u r e s  and 
o p e r a t i o n s  which  may adversely affect  a n  ad jo in ing  owner 's  
r i gh t s  of support .  

83. The l e g i s l a t i o n  should,  i t  i s  suggested,  a l so  provide 
c e r t a i n  f u r t h e r  minimum o b l i g a t i o n s  apply ing  t o  divided bui ld ings  
and t o  land and b u i l d i n g s  i n  c e r t a i n  o ther  circumstances where 
bui ld ings  are dependent on o t h e r  land  f o r  c e r t a i n  fac i l i t i es .  
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C. L&YD OBLIGATIONS - SPECIAL TOFIICS 

84. The a s s i m i l a t i o n  of' easements and covenants i n t o  a s i n g l e  
ca t egory  of i n t e r e s t  i n  land c a l l s  f o r  t h e  re-examination of t he  
d i f f e r e n c e s  between them. Some of these d i f f e r e n c e s  and other  
m a t t e r s  require f u l l e r  d i scuss ion  t h a n  can convenient ly  be placed 
i n  t h e  Notes t o  t h e  P ropos i t i ons ,  and they a r e  acco rd ing ly  
t r e a t e d  a s  s e p a r a t e  t o p i c s  now. 

( a )  The Nature of Land O b l i g a t i o n s  

85. A s  a l r eady  explained,  i n s o f a r  as covenants c r e a t e  i n t e r e s t s  
i n  land a t  a l l ,  t hey  t a k e  e f f e c t  a s  e q u i t a b l e  i n t e r e s t s  only; 
easements (and p r o f i t s )  on t h e  o t h e r  hand may be e i t h e r  lega l  o r  
e q u i t a b l e ,  depending on whether o r  not they s a t i s f y  t h e  cond i t ions  
l a i d  down i n  s e c t i o n  l ( 2 )  of t h e  Law of Property A c t  1925. We 
sugges t  t h a t  a l l  t h e  o b l i g a t i o n s  which we c a l l  Land Obligat ions 
should,  i n  t h i s  r e s p e c t ,  be l i k e  easements,  so t h a t  those 
corresponding t o  r e s t r i c t i v e  and p o s i t i v e  covenants w i l l  be 

capable  of being l e g a l  i n  t he i r  n a t u r e .  That w i l l  have 
consequences on t he i r  r e g i s t r a b i l i t y  under the Land Charges A c t  
1925. A l l  r e s t r i c t i v e  covenants a f f e c t i n g  u n r e g i s t e r e d  land 
have f o r  t h e i r  p r o t e c t i o n  now t o  be  r e g i s t e r e d  unde r  t h a t  Act; 
such of t h e  corresponding Land O b l i g a t i o n s  a s  w e r e  created a s  
l e g a l  i n t e r e s t s  a f f e c t i n g  u n r e g i s t e r e d  land would n o t  be so 
r e g i s t r a b l e .  Legal o b l i g a t i o n s  would, however, have t o  be c r e a t e d  
by deed, and should come t o  t h e  n o t i c e  of a purchaser  of s e r v i e n t  
un reg i s t e red  land on examination of the t i t l e .  I f  t h e  se rv ien t  
land w e r e  r e g i s t e r e d  land,  t h e  impos i t i on  of a legal Land 
Ob l iga t ion  would r e s u l t  i n  a note  on the s e r v i e n t  owner 's  t i t l e .  

86. It may be suggested t h a t  i t  would be a s i m p l i f i c a t i o n  i f  
Land Obl iga t ions  w e r e  e i ther  a l l  l e g a l  o r  a l l  e q u i t a b l e ,  but both 
r u l e s  would have unacceptable  consequences i f  t hey  w e r e  t r ea t ed  
c o n s i s t e n t l y  w i t h  t h e  p r i n c i p l e s  of the Law of P r o p e r t y  and Land 
Charges A c t s  1925. If they could o n l y  be l e g a l ,  a n  ob l iga t ion  
intended t o  endure for a term o t h e r  t h a n  a f ixed  term of years ,  

52. Land R e g i s t r a t i o n  A c t  1925 ss. 19(2) and 22(2) .  

52 
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o r  a n  o b l i g a t i o n  created informally,  would not t a k e  e f f e c t  a s  
a Land Obl iga t ion ;  bu t  there can be no doubt t h a t  t h e  cour t  
would enforce  many such o b l i g a t i o n s  and so c r e a t e  a s e p a r a t e  
ca tegory  of i n t e r e s t s  i n  land. W e  w i s h  t o  avoid developments 
of t h a t  s o r t .  I f ,  on t h e  o t h e r  hand, a l l  Land O b l i g a t i o n s  were 
e q u i t a b l e ,  those a f f e c t i n g  u n r e g i s t e r e d  land would r e q u i r e  f o r  
t h e i r  p r o t e c t i o n  t o  be registered a t  t h e  Land Charges Registry.  
Even if' t h a t  register w e r e  c o n s t r u c t e d  on a s a t i s f a c t o r y  basis ,  
w e  t h i n k  t h a t  i t  would be unreasonable  t o  requi re  t h e  
r e g i s t r a t i o n  of every expressly created Obligat ion corresponding 
t o  a legal easement, and d i f f i c u l t  problems would arise over 
Obl iga t ions  a r i s i n g  by impl ica t ion  or by p r e s c r i p t i o n .  

( b )  S e c t i o n  62 Law or Proper ty  Act 1925; 
Impl ied  Grant ,  e t c .  

87. Easements and p r o f i t s ,  u n l i k e  covenants,  c a n  a t  present  
arise otherwise t h a n  by express  agreement under t he  "general  
words" implied i n  conveyances by s e c t i o n  62 of t h e  Law of  Property 
A c t  1925. ' rhat  s e c t i o n  has  two q u i t e  s e p a r a t e  f u n c t i o n s .  F i r s t ,  
i t  e l i m i n a t e s  t h e  need t o  enumerate i n  a conveyance a l l  the  
e x i s t i n g  easements and prof i t s  b e n e f i t i n g  the land conveyed; 
save t o  t h e  e x t e n t  t h a t  such r igh ts  are express ly  excluded, they 
a r e  deemed t o  have been conveyed. Secondly,  (and t h i s  i s  the  
f u n c t i o n  which i s  r e l e v a n t  f o r  d i s c u s s i o n  here) t he  s e c t i o n  
creates easements because i t  o p e r a t e s  t o  convey also "advantagestt 
p rev ious ly  enjoyed by t h e  land conveyed even i f  those advantages 
had not  prev ious ly  been easements. 
occasion of t h e  sale by a landowner of p a r t  of h i s  land .  The 
p a r t  so ld  may have enjoyed t h e  u s e  of a n  access  road a c r o s s  t h e  
p a r t  r e t a i n e d ,  but  t h i s  cannot c o n s t i t u t e  an  easement i n  favour 
O f  t h e  p a r t  s o l d  w h i l e  both p a r t s  w e r e  i n  t h e  same ownership. 
By v i r t u e  of s e c t i o n  62 t h e  advantage (or quasi-easement) may 
become an  easement on t h e  conveyance of  t h e  par t .  T h i s  second 
f u n c t i o n  of t h e  s e c t i o n  i s  p l a i n l y  s l a n t e d  i n  f a v o u r  o f  purchasers  
and found a p lace  i n  t he  Conveyancing A c t  1881 because express 
provis ions  t o  the  s a m e  effect  were t h e n  o f t e n  i n s e r t e d  i n  
conveyances. I n  r e c e n t  y e a r s ,  however, t h e  p r a c t i c e  h a s  been 
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t o  exclude o r  modify t h e  opera t ion  o f  t h a t  p a r t  of t h e  sec t ion ,  
t h u s  reducing t h e  r i s k  t o  t h e  vendor of  having t h e  u s e  o r  
development of h i s  r e t a i n e d  land r e s t r i c t e d  by t h e  c r e a t i o n  of 
r igh ts  over  i t  i n  favour  of t h e  purchaser .  T h i s  p r a c t i c e  i s  
reflected i n  both The  Law S o c i e t y ' s  and The  Nat iona l  Conditions 
of S a l e  

88. A f u r t h e r  d i s t i n c t i o n  between easements (and prof i t s )  and 
covenants  i s  t h a t  t h e  former may a l s o  a r i s e  by impl ied  grant  (or, 
except iona l ly ,  r e s e r v a t i o n )  ; o r  a s  easements of n e c e s s i t y ;  o r  
under  t h e  d o c t r i n e  of non-derogation from grant .  

89. If t h e  c o n t r a c t  has  not covered a l l  t h e  r i g h t s  of the 
par t ies ,  i n t r a c t a b l e  problems can a r i se  when p a r t  o n l y  of a 
person ' s  land was conveyed t o  another .  Some of  t h e  u n s a t i s f a c t o r y  
f e a t u r e s  of t h e  p r e s e n t  law a r e ,  i n  br ief : -  

( i )  The effect  of t h e  g e n e r a l  words i n  s e c t i o n  62 
may be t o  cause t o  p a s s  t o  the  purchaser  r i g h t s  
t o  which  he is  not  e n t i t l e d  under t h e  c o n t r a c t  
and may lead  t o  a subsequent claim t o  
r e c t i f i c a t i o n  of t h e  conveyance. 

( i i )  It is s t i l l  u n c e r t a i n  on t h e  a u t h o r i t i e s  
whether  t h e  genera l  words o f  s e c t i o n  62 apply 
t o  cases where the l a n d  has  been owned and 
occupied as one u n i t  b e f o r e  the d i v i s i o n  occurs. 

S e c t i o n  62 a p p l i e s  t o  p r i v i l e g e s  o r  advantages 
i n  fact  enjoyed,54 a l though the  g r a n t o r  may 
have intended them to las t  f o r  a l i m i t e d  t i m e  
only: t h u s  i f  a l e s s o r  a l lows h i s  cenant  to  
e x e r c i s e  some r i g h t  o v e r  h i s  r e t a i n e d  land  and 

55 then s e l l s  the  demised p a r t  t o  t h e  t e n a n t ,  

53 

( i i i )  

53. See Lon v. Gowlet t  [1923] 2 Ch. 177; Broomfield v. W i l l i a m s  
[189fl Ch. 602; and d i c t a  i n  Ward v. Kirkland [196-94. 

54. Provided t h a t  t h e y  a r e  s u f f i c i e n t l y  c e r t a i n ;  s.62 only c o v e r s  
matters capable  of being t h e  subject-matter  o f  a grant :  see - Green v. Ashco H o r t i c u l t u r a l i s t  L t d .  119661 1 W.L.R. 889. 

55. O r  g r a n t s  a new l e a s e :  "conveyance" i n  s. 62 inc ludes  leases, 
a s s e n t s  and mortgages where a p p r o p r i a t e .  
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the  conveyance may e n l a r g e  i n t o  a permanent 
easement something which  was granted as  a 
temporary f a c i l i t y .  56 

( i v )  S e c t i o n  62 does not  o p e r a t e  i n  favour  of  the 
vendor: f o r  any r i g h t  no t  express ly  reserved  
t o  h i m  i n  t h e  conveyance he  must r e l y  on the 
l i m i t e d  d o c t r i n e  of impl ied  r e s e r v a t i o n .  If 
t h e  vendor has  sold pa r t  of h i s  l and  wi thout  
e x p r e s s l y  reserv ing  any r i g h t  of access t o  the 
p a r t  r e t a i n e d ,  t h e  r e s e r v a t i o n  of a r i g h t  of 
way o v e r  t h e  p a r t  s o l d  w i l l  be impl ied  i f  there  
i s  no o t h e r  means of access; but ,  a p a r t  from 
such easements of n e c e s s i t y ,  i t  i s  d i f f i c u l t  
f o r  a vendor t o  prove t h a t  there  was a common 
i n t e n t i o n  t o  c r e a t e  a n  easement i n  h i s  favour.57 

Wheeldon v. Burrows,58 covers  quasi-easements 
which  a r e  "continuous and apparent",  "necessary 
t o  t h e  reasonable  enjoyment" of t h e  proper ty  
s o l d  and "used a t  t h e  t i m e  of t h e  g r a n t  by the 
owner f o r  the  b e n e f i t  of t h e  p a r t  g ran ted" ;  but 
i t  i s  n o t  e n t i r e l y  c e r t a i n  what i s  meant by 
"continuoust1 i n  t h i s  c o n t e x t ,  o r  whether  a quasi- 
easement has t o  be both 'lcontinuous and apparenttt  
arid Itnecessary t o  t h e  reasonable  enjoyment" of 
t h e  land so ld .  

(v)  The d o c t r i n e  of i m p l i e d  g r a n t ,  a s  expounded i n  

( v i )  The d o c t r i n e  of non-derogation from g r a n t  i s  
c l o s e l y  l inked  w i t h  s e c t i o n  6 2  and t h e  doc t r ine  
of impl ied  g r a n t ,  and, indeed,  provides  much of 
t h e  b a s i s  f o r  them. It i s  of p o t e n t i a l l y  wider 
a p p l i c a t i o n  than implied grant  s i n c e  i t  may f o r  

56. 
5 7 .  See  R e  Webb's Lease [1951] 1 Ch.  808. 

58. (1879) 12 Ch. D. 31. 

See f o r  example Wright  v .  Macadam [19.49] 2 K.B. 7 4 4 .  
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example p l ace  a vendor under an o b l i g a t i o n  too 
u n c e r t a i n  t o  be the  subject-matter  of a g ran t ;  
but  it i s  d i f f i c u l t  i n  p r a c t i c e  t o  f o r e c a s t  i n  
what c a s e s  t h e  c o u r t  w i l l  supplement the  
d o c t r i n e  of i m p l i e d  g r a n t  by r e f e r e n c e  t o  the  
p r i n c i p l e  ot' non-derogation. 

( v i i )  It is  doub t fu l  t o  w h a t  e x t e n t  p r o f i t s  prendre 
a r e  covered by these d o c t r i n e s ;  t he  "continuous 
and apparent"  a spec t  o f  implied g r a n t  may, f o r  
example, exclude a l l  p r o f i t s  from t h a t  doctr ine.  

90. The proposals  made e a r l i e r  i n  t h i s  Paper r e l a t i n g  t o  
s t a t u t o r y  o b l i g a t i o n s  would, where t h e y  appl ied,  remove some of 
t h e  u n c e r t a i n t i e s  by providing r i g h t s  o f  support  and rights i n  
r e l a t i o n  t o  a c c e s s  and common s e r v i c e s .  However, problems can 
a r i s e  i n  o t h e r  t ypes  of c a s e  f o r  which no minimum o b l i g a t i o n s  
can be prescr ibed.  It might be p o s s i b l e  f u r t h e r  t o  reduce the  
l i k e l i h o o d  of those problems a r i s i n g  by encouraging t h e  p a r t i e s  
t o  direct  t h e i r  minds t o  a l l  the  m a t t e r s  f o r  which e x p r e s s  
p rov i s ion  should be made i n  t h e  c o n t r a c t ,  conveyance o r  lease.  
Forms of c o n t r a c t  ( p o s s i b l y  c o n t a i n i n g  quest ions i n  ltboxeslt t o  
be answered a f f i r m a t i v e l y  o r  nega t ive ly  i n  r e spec t  o f  t h e  va r ious  
t y p e s  of r i g h t )  might  be of some va lue ;  but a t  b e s t  they would 
only provide a p a r t i a l  remedy. Some o f  t h e  necessary or 
a p p r o p r i a t e  r i g h t s  could s t i l l  be overlooked. 

91. A ' d r a s t i c  s o l u t i o n  would be t o  provide t h a t  a conveyance 
should not  o p e r a t e  t o  pas s  any r i g h t s  which w e r e  n o t  expressly 
g ran ted  o r  reserved,  and t o  g ive  a c o u r t  o r  t r i b u n a l  j u r i s d i c t i o n  
t o  award any t h a t  w e r e  reasonably r equ i r ed :  
thought t o  be j u s t i f i a b l e .  P a r t i e s  t o  c o n t r a c t s  a r e  e n t i t l e d  t o  
expect  t h a t  the  law w i l l  g ive  t h e i r  c o n t r a c t s  bus iness  e f f i cacy  
without  t h e  expense (and s t r a i n )  of proceedings.  Moreover, i t  
could l ead  t o  r e a l  i n j u s t i c e  i n  t h e  c a s e  of t enanc ie s ,  which a r e  
o f t e n  entered i n t o  in fo rma l ly ,  and wi thou t  the b e n e f i t  of l e g a l  
advice.  The aim of reform should be t o  devise  a s t a t u t o r y  
t'ormula ot simple a p p l i c a t i o n  which w i l l :  

but  t h i s  i s  not 
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( a )  confer  on each par ty  t h e  appropr ia te  r i gh t s  
which he should reasonably expect t o  have i n  
r e s p e c t  of t h e  o t h e r  p a r t y ' s  land,  bu t  

c o n t a i n  no element of a t r a p  f o r  t h e  unwary by 
c o n f e r r i n g  more than t h e  p a r t i e s  contemplated.  

(b)  

92. We have considered t h e  p o s s i b l e  bases f o r  such  a formula 
and have come t o  the  p r o v i s i o n a l  conclus ion  t h a t  n e i t h e r  a t e s t  
founded s o l e l y  on "necess i ty"  nor o n  " a c t u a l  enjoyment" would be 

s a t i s f a c t o r y .  We sugges t  t h a t  t h e  formula should cover both: 

( a )  f a c i l i t i e s  of a na ture  recognisable  a s  Land 
O b l i g a t i o n s  of Class  I V  o r  C l a s s  V which are  
a c t u a l l y  enjoyed and which i n  a l l  t h e  c i rcumstances 
i t  i s  reasonable  t o  contemplate  a s  c o n t i n u i n g ,  and 

( b )  r igh ts  of t h e  same n a t u r e  which, even i f  n o t  
a l r e a d y  enjoyed,  must be taken  t o  have been 
contemplated as being avai lable  a f t e r  t he  
completion of t h e  t r a n s a c t i o n .  

V i e w s  are i n v i t e d  upon t h i s  formula and p a r t i c u l a r l y  on whether 
t h e  element of i n t e n t i o n  i n  (a )  should be e n t i r e l y  o b j e c t i v e ,  
o r  whether  one should seek t o  a s c e r t a i n  what t h e  p a r t i e s  mutually 
contemplated a t  t h e  t i m e  of t h e  sale ( o r  tenancy). It would, of 
course ,  be p o s s i b l e ,  i n  t h e  i n t e r e s t s  of g r e a t e r  c e r t a i n t y ,  t o  
e l i m i n a t e  t h e  element of i n t e n t i o n  f r o m  ( a )  a l t o g e t h e r ;  but  
t h a t  would have t h e  effect  (which w e  t h i n k  undes i rab le)  of 
enabl ing  c a s e s  l i k e  Wright v. Macadam59 t o  recur.  

93. I f  there i s  a c o n t r a c t ,  it is suggested t h a t  t h e  formula 
should o p e r a t e  as though t h e  r igh ts  and o b l i g a t i o n s  w h i c h  i t  
would c r e a t e  had been agreed,  t h u s  e n a b l i n g  e i t h e r  p a r t y  t o  
r e q u i r e  the r e l e v a n t  r igh ts  t o  be inc luded  i n  t h e  conveyance, 
t r a n s f e r  o r  lease. T h e  formula should opera te  i n  f a v o u r  of the 
vendor (o r  l e s s o r )  as  w e l l  a s  t h e  purchaser  ( o r  l e s s e e )  although 
i n  p r a c t i c e  i t  would perhaps not be easy  for the  former t o  
es tab l i sh  h i s  case. Moreover, i t  is  suggested t h a t  i t  should 

59. See para.  8 9 ( i i i )  above. 



apply t o  s i t u a t i o n s  where land was previously i n  common owner- 
s h i p  ana common occupat ion provided t h a t  t h e  f a c i l i t y  had been 
s p e c i f i c a l l y  connected w i t h  t h e  enjoyment of t h e  p a r t  of' the  
land f o r  which  its continuance i s  claimed, and was no t  merely 
enjoyed by t h e  p rev ious  owner by v i r t u e  of h i s  ownership of the  
whole land. 

94. The burden of proving the a c q u i s i t i o n  of t he  b e n e f i t  of 
a n  Ob l iga t ion  under  t h e  formula shou ld ,  we t h i n k ,  a lways be on 
t h e  p a r t y  c la iming it. That r u l e ,  coupled w i t h  t h e  inc lus ion  
i n  t h e  formula o f  a n  element of i n t e n t i o n ,  would c l e a r l y  make 
i t  less easy t o  o b t a i n  t h e  b e n e f i t  o f  a Land O b l i g a t i o n  under 
t h e  formula than it now i s  t o  o b t a i n  the b e n e f i t  o f  a n  easement 
under  s e c t i o n  6 2 .  W e  hope t h a t  t h i s  w i l l  render t h e  formula 
more accep tab le  t o  vendors so t h a t  they would not fee l  impelled 
t o  exclude i t s  o p e r a t i o n  by express  "con t r ac t ing  out" .  A s  to  
I f con t r ac t ing  out",  we do not t h i n k  t h a t  it would be right t o  
p r o h i b i t  i t  a l t o g e t h e r  by s t a t u t e ,  b u t  i t  m i g h t  pe rhaps  be 
provided t h a t  it should only be p o s s i b l e  t o  exclude t h e  c rea t ion  
of s p e c i f i e d  Ob l iga t ions .  W e  doubt,  however, whether  t h i s  
sugges t ion  would be p r a c t i c a b l e ;  i t  would be d i f f i c u l t  t o  de f ine  
t h e  excludable  o b l i g a t i o n s  w i t h  s u f f i c i e n t  p r e c i s i o n  and ques t ions  
would a r i s e  a s  t o  how s p e c i f i c  an e x c l u s i o n  had t o  be. 

95. A s t a t u t o r y  formula on those l i n e s  should r e p l a c e  the  
d o c t r i n e s  of implied g r a n t  and r e s e r v a t i o n ,  easements of 
necess i ey  and t h e  "c rea t ing"  p a r t  ot' s e c t i o n  62 o f  t h e  Law of 
P rope r ty  A c t  1925. That p a r t  of s e c t i o n  62 which o p e r a t e s  to  
convey e x i s t i n g  easements ( t o g e t h e r  w i t h  the p r o v i s i o n s  r e l a t i n g  
t o  t h e  phys ica l  d e s c r i p t i o n  and e x t e n t  .of t h e  p rope r ty )  would be 

r e t a i n e d  f o r  Land Obl iga t ions .  Whether t h e  formula should a l s o  
r e p l a c e  t h e  d o c t r i n e  of non-derogation from g ran t  i n  t h e  context 
of Land Obl iga t ions  depends on whe the r  Land O b l i g a t i o n s  of 
C l a s s  I ( i . e .  t hose  corresponding t o  negat ive easements and 
r e s t r i c t i v e  covenants) would be c a p a b l e  of a r i s i n g  unde r  t h e  

formula.  If so, it would seem t h a t  i t  would no l o n g e r  be 
necessary t o  invoke t h e  doc t r ine  of non-derogation from grant 
i n  r e l a t i o n  t o  m a t t e r s  capable of s u b s i s t i n g  a s  Land Obligations.  
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The d o c t r i n e  would, however, cont inue  t o  operate  o u t s i d e  t h i s  
a r e a  t o  r e s t r a i n  i n t e r f e r e n c e  w i t h  a f a c i l i t y  which could  not 
be created as a Land Obligat ion,60 i f  such i n t e r f e r e n c e  c l e a r l y  
would be a derogat ion from t h e  g r a n t .  W e  th ink,  however, t h a t  
t h e  better view i s  t h a t  r e s t r i c t i v e  Obl iga t ions  ( i n c l u d i n g  
r i g h t s  t o  l i g h t )  should be c r e a t e d  by express  agreement only 
as  i s  now the  case  w i t h  r e s t r i c t i v e  covenants.  On t h i s  view 
t h e  formula would o p e r a t e  t o  c r e a t e  Land Obl iga t ions  of  Classes 
I V  and V ( i .e .  t h o s e  corresponding t o  p o s i t i v e  easements  and 
p r o f i t s  A prendre) only.  It i s ,  however, recognised t h a t  the  
enjoyment of land may demand t h e  e x i s t e n c e  of c e r t a i n  r e s t r i c t i v e  
o b l i g a t i o n s  on a d j a c e n t  land and w e  t h i n k  t h a t  t h e  d o c t r i n e  of 
non-derogation from g r a n t  should be capable  of o p e r a t i n g  where 
on a d i v i s i o n  of l a n d ,  t he  p a r t i e s  have f a i l e d  e x p r e s s l y  t o  
impose t h e  necessary r e s t r i c t i v e  o b l i g a t i o n s  on t h e  vendor 's  
ad jacent  land. T h i s  would be an impor tan t  func t ion  of the  
d o c t r i n e  s i n c e ,  as w i l l  be seen, we have come t o  t h e  conclusion 
t h a t  even i f  some form of p r e s c r i p t i o n  i s  t o  be r e t a i n e d  i t  
shoula  no longer  apply  t o  negat ive easements. 

( c )  P r e s c r i p t i o n  

96. Easements (and p r o f i t s )  , u n l i k e  r i g h t s  under covenants,  
can a l s o  be acqui red  by long u s e r ;  and a s  w i t h  impl ied  
easements ques t ions  may w e l l  a r i s e  as  t o  t h e  e x i s t e n c e ,  nature 
and e x t e n t  of t h e  r i g h t s  acquired.  Adoption of t h e  Law Reform 
Committee's ( m a j o r i t y )  proposal t o  a b o l i s h  p r e s c r i p t i o n  as a 
means of a c q u i r i n g  easements and p r o f i t s  would c e r t a i n l y  simplify 
t h e  law. The i n d i c a t i o n s  a r e ,  however, t h a t  ( a s  on t h e  Law 
Reform Committee i t se l f )  opinions a r e  sharp ly  d iv ided  on whether  

p r e s c r i p t i o n  should be r e t a i n e d  o r  n o t .  

97. One of t h e  p r i n c i p a l  arguments a g a i n s t  p r e s c r i p t i o n  ( t h e  
a b o l i t i o n i s t s  on t h e  Law Reform Committee placed it first) i s  
the  moral one t h a t  he  who w i s h e s  t o  a c q u i r e  a r i g h t  o v e r  someone 

~~ ~~~~ 

60. Because, f o r  example, i t  i s  of t o o  i n d e f i n i t e  a n a t u r e  t o  
have been t h e  s u b j e c t  mat ter  of a g r a n t :  see  Browne v. Flower 

Corbet t  v. Jonas [ 1 8 9 2 3 3 .  1 3 7  F l i g h t  f o r  s p e c i a l  p u r p o r a n d  Harmer v. J u m b i l  (Nigeria)  
T i n  Areas,  L t d .  [ l 9 2 l ]  1 Ch. 200 ( a i r  not through a defined 
channel) .  

19111 1 Ch. 219, 226; 
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e lse ' s  land should adop t  t h e  s t r a i g h t f o r w a r d  course of asking 
(and, i f  necessary,  paying) f o r  i t .  P r e s c r i p t i o n  i s  s e e n  a s  

"a process  which  e i the r  invo lves  an  i n t e n t i o n  t o  
get something f o r  nothing o r ,  where t h e r e  i s  no 
i n t e n t i o n  t o  a c q u i r e  any r i g h t ,  as  purely a c c i d e n t a l ,  
Moreover, t h e  u s e r  which e v e n t u a l l y  develops i n t o  
a full-blown l e g a l  r i g h t  en joyab le  not only by t h e  
dominant owner h imsel f  but a l s o  by h i s  successo r s  
i n  t i t l e  f o r  e v e r ,  may w e l l  have o r i g i n a t e d  i n  t h e  
s e r v i e n t  owner' s neighbourly w i s h  t o  give a 
f a c i l i t y  t o  some p a r t i c u l a r  i n d i v i d u a l  o r ,  (pe rhaps  
even more commonly) t o  g ive  a f a c i l i t y  on t h e  
understanding,  un fo r tuna te ly  unexpressed i n  words 
or a t  l e a s t  unprovable,  t h a t  i t  may be withdrawn i f  
a major change o f  c i rcumstances e v e r  comes about."61 

98. On the  o t h e r  hand, t h e  very e x i s t e n c e  of the  d o c t r i n e  of 
p r e s c r i p t i o n  a t  common l a w  ( i . e .  enjoyment from t i m e  immemorial) 
coupled w i t h  its development ( " l o s t  modern grant" and t h e  
P r e s c r i p t i o n  A c t  1832) shows t h a t  there h a s  i n  the  p a s t  been a 
demand f o r  some means whereby s i t u a t i o n s  of long s t a n d i n g ,  t o  
which no o b j e c t i o n  h a s  been made, can be l e g a l l y  confirmed. 
a well-known Chancery judge sa id  almost  100 years  ago: 

As 
62 

"Where t h e r e  h a s  been a long enjoyment of p r o p e r t y  
i n  a p a r t i c u l a r  manner i t  i s  t h e  h a b i t ,  and, i n  my 
view, t h e  du ty ,  ot the  Court so f a r  a s  i t  l a w f u l l y  
can, t o  c l o t h e  t h e  f a c t  w i t h  right." 

There i s  no reason t o  b e l i e v e  t h a t  t h a t  demand no l o n g e r  e x i s t s .  
That is  not  t o  say t h a t  the present  l a w  i s  wholly s a t i s f a c t o r y ,  
o r  t h a t  p r e s c r i p t i o n  need apply a s  widely a s  i t  now does ;  but 
it recogn i ses  t h a t ,  i f  p r e s c r i p t i o n  as  we know i t  now is  
even tua l ly  abol ished,  some a l t e r n a t i v e  means of confirming 
s i t u a t i o n s  o f '  long s t and ing  w i l l  have t o  be evolved. 

99. P ropos i t i on  l 5 ( 2 )  i n  t h e  l a s t  p a r t  of t h i s  Pape r  contains  
a p rov i s ion  enab l ing  t h e  Lands Tr ibuna l  t o  impose Land Obligat ions 

61. (1966) Cmnd. 3100, para.  32. 
62. Fry .J. i n  Moody v.  Steggles (1879) 12 Ch. D. 261 a t  265. 
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w h e r e  t h e  f a c i l i t i e s  i n  ques t ion  a re  a l r e a d y  being enjoyed,  and 
t h i s  i s  capable  of providing,  among o t h e r  advantages,  a n  
a l t e r n a t i v e  t o  p r e ~ c r i p t i o n . ~ '  
Committee made no r e f e r e n c e  t o  such a n  a l t e r n a t i v e  and i t  may 
prove an  acceptab le  and p r a c t i c a b l e  compromise between the  two 
extreme views. A s  a t  present  advised w e  a r e  i n c l i n e d  t o  agree 
i n  p r i n c i p l e  w i t h  t h e  major i ty ,  but  o n l y  on t h e  bas i s  t h a t  
some a l t e r n a t i v e  t o  p r e s c r i p t i o n  can  be found. I n  the  meantime 
i t  w i l l  be assumed t h a t  p r e s c r i p t i o n  w i l l  cont inue,  a t  l e a s t  
f o r  a t i m e ,  a longs ide  a Lands Tr ibunal  procedure,  and i t  i s  
t h e r e f o r e  necessary t o  d i s c u s s  t h e  reform of p r e s c r i p t i o n .  

100. Apart  from cases where a g r a n t  h a s  been genuine ly  l o s t  
o r  where t h e  p a r t i e s  mistakenly believe t h a t  there  had been an 
a c t u a l  g r a n t ,  t h e  main j u s t i f i c a t i o n  f o r  p r e s c r i p t i o n  l i e s  i n  
t h e  s e r v i e n t  owner's long acquiescence i n  the  enjoyment of the 
f a c i l i t y .  Even t h e  minor i ty  of t h e  Law Reform Committee, who 
favoured t h e  r e t e n t i o n  of  p r e s c r i p t  i o n  in p r i n c i p l e ,  recommended 
i t s  a b o l i t i o n  i n  r e l a t i o n  t o  suppor t ,  recognis ing t h a t  i t  i s  
d i f f i c u l t  f o r  a landowner t o  prevent  t i m e  from running  i n  favour 
of his neighbour wi thout  unreasonable expense, l a b o u r  o r  damage 
t o  h i s  own property.  A s  we see i t ,  t h e  same reasoning  appl ies  
a l s o  t o  a l l  nega t ive  easements: 
s e r v i e n t  ownel. t o  take p o s i t i v e  s t e p s  t o  prevent a r i g h t  t o  
l i g h t ,  f o r  example, from accru ing  a g a i n s t  h i s  land i s  hard ly  
"acquiescence". W e  accordingly sugges t  t h a t  such r igh t s  
(comprehended w i t h i n  t h e  Land O b l i g a t i o n s  of Class I) should not  
be capable  of being acqui red  by p r e s c r i p t i o n ,  though they may be 
s u i t a b l e  f o r  c o n s i d e r a t i o n  by t h e  Lands Tribunal  u n d e r  our  
P r o p o s i t i o n  15(2 ) .  Apart  from suppor t ,  much t h e  commonest of 
t h e  m a t t e r s  a f f e c t e d  by t h a t  sugges t ion  i s  t h e  r i g h t  t o  l igh t .  
A t  one t i m e ,  before  t h e  genera l  i n t r o d u c t i o n  of e f f i c i e n t  means 
of a r t i f i c i a l  l i g h t i n g ,  t h a t  r i g h t  w a s  of very c o n s i d e r a b l e  
importance t o  every landowner, bu t  i t s  s i g n i f i c a n c e  h a s  
undoubtedly waned d u r i n g  t h e  l a s t  cen tury .  Reasonable r i g h t s  
t o  n a t u r a l  l i g h t  a r e  i n  f a c t  o f t e n  a s s u r e d  by p lanning  cont ro l ;  

63. T h i s  p rovis ion  i s  discussed below a t  para.  120. 
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on t h e  o t h e r  hand t h e  R i g h t s  of L i g h t  A c t  1959 i s  designed t o  
f a c i l i t a t e  t h e  prevent ion  of r i g h t s  t o  l i g h t  being acqui red  by 
p r e s c r i p t i o n .  We do not  th ink  t h a t ,  today,  s o c i a l  needs 
outweigh t h e  c a s e  f o r  a b o l i s h i n g  t h e  p r e s c r i p t i o n  of r ights  t o  
l i g h t .  

101.  If  p r e s c r i p t i o n  w e r e  t o  be r e t a i n e d  i n  r e s p e c t  of Land 
O b l i g a t i o n s  corresponding t o  p o s i t i v e  easements and prof  its,64 
t h e  modernised form of p r e s c r i p t i o n  recommended by t h e  Law 
Refo.rm Committee would depar t  from t h e  present  law i n  c e r t a i n  
r e s p e c t s .  B r i e f l y ,  t h e  main r u l e s  would be:- 

( i )  

( i i )  

( i i i )  

( i v )  

(VI 

( v i )  

t h e  p r e s c r i p t i v e  per iod  would be any consecut ive 
per iod  of  12 y e a r s ,  n o t  l i m i t e d  t o  t he  12 years  
immediately before  any proceedings are brought; 

on ly  r ights now capable  of s u b s i s t i n g  as 
easements and p r o f i t s  could  Se a c q u i r e d  by 
p r e s c r i p t i o n ,  but there would be no presumption 
o f  a g r a n t ;  

the  r i g h t  must have been enjoyed w i t h  t h e  
knowledge of the serv ien t .  owner o r  i n  such 
circumstances t h a t  h e  ought  reasonably t o  
have known of it; 

enjoyment must have been of such a k i n d  and 
frequency as a p a r t  from consent  o r  agreement,  
would only  be j u s t i f i e d  by t h e  e x i s t e n c e  of 
an  easement o r  p r o f i t ;  

a c t u a l  or  not iona l  i n t e r r u p t i o n  f o r  12 months 
would s t o p  t h e  t i m e  f rom running: n o t i o n a l  
i n t e r r u p t i o n  woula be  e f f e c t e d  by r e g i s t r a t i o n  
of  a n o t i c e  i n  t h e  l o c a l  land charges register; 

where a dominant owner, having acqui red  a n  
easement o r  p r o f i t  by p r e s c r i p t i o n ,  made no 

64 .  The Law Reform Committee recommended t h e  a b o l i t l o n  of p r e s c r i p t i o n  
i n  r e l a t i o n  t o  p r o f i t s .  We a r e  i n c l i n e d  t o  t h e  same view so f a r  
a s  p r o f i t s  i n  gross are concerned; but i f  t h e  p r i n c i p l e  of 
p r e s c r i p t i o n  is t o  be re ta ined  f o r  easements, we a r e  not a t  
p r e s e n t  satisfied t h a t  s u f f i c i e n t  cause has been shown f o r  t h e  
a b o l i t i o n  of the p r e s c r i p t i o n  of p r o f i t s  appur tenant .  
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u s e  of i t  f o r  a cont inuous per iod of twelve 
y e a r s ,  he  would thereupon cease t o  be e n t i t l e d  
t o  t h e  easement. 

102. A r i g h t  t o  a c q u i r e  t h e  b e n e f i t  o f  a Land O b l i g a t i o n  by 
p r e s c r i p t i o n  i n  accordance with these r u l e s  might, w e  th ink ,  
g i v e  r ise t o  d i f f i c u l t i e s  where t h e  Obl iga t ion  related t o  
drainage.  It i s  hard  enough f o r  a landowner t o  know whether 
d r a i n s  on h i s  land a r e  being used by h i s  neighbour: i t  i s  
s t i l l  harder  f o r  him t o  d iscover  t h e  e x t e n t  of’ such use .  
Without knowledge of such e x t e n t ,  a landowner does n o t  know 
whether he ought t o  i n t e r r u p t  h i s  neighbour’s  enjoyment of the 
f a c i l i t y ;  and a t  t h e  end of t h e  p r e s c r i p t i v e  per iod  h e  does 
not  know t h e  e x t e n t  of t h e  r i g h t  which h i s  neighbour h a s  then 
acqui red .  These p o i n t s  might be m e t  by providing t h a t ,  i n  order  
t o  acquire t h e  b e n e f i t  o f  a Land O b l i g a t i o n  by p r e s c r i p t i o n ,  the 
na ture  and e x t e n t  of  t h e  u s e r  must have been such t h a c  i t  could 
reasonably have been known t o  t h e  s e r v i e n t  owner. 

103. An aspect of t h e  present  law which has  been c r i t i c i s e d  
( b u t  which i s  n o t  s p e c i f i c a l l y  mentioned i n  t h e  Law Reform 
Committee’s Report) i s  t h e  p o s i t i o n  of t h e  “dominant owner” 
whi le  t h e  p r e s c r i p t i v e  per iod i s  running .  Unlike a s q u a t t e r  - 

i n  adverse  possession of  land,  who h a s  v a l i d  r i g h t s  a g a i n s t  a l l  
but  t h e  t r u e  owner of t h e  land,  a would-be dominant owner has 
no r i g h t s  a g a i n s t  a t h i r d  par ty  who i n t e r r u p t s  h i s  enjoyment 
of  t h e  easement which i s  i n  the c o u r s e  of being a c q u i r e d .  It 
has  been suggested t h a t  he should be i n  t h e  same p o s i t i o n  a s  a 
person i n  adverse possess ion  of l a n d ,  and we have adopted  t h i s  
sugges t ion  i n  P r o p o s i t i o n  14. 

104. A f u r t h e r  p o i n t  of p r i n c i p l e  which must be d iscussed  
concerns t h e  p o s i t i o n  where t h e  owner of  a l imi t ed  i n t e r e s t ,  
(e.g. a tenant  under a lease) i s  i n  possess ion  of e i t h e r  the 
dominant o r  t h e  s e r v i e n t  land. No problem a r i s e s  under  the 
present  l a w  because p r e s c r i p t i o n  only  o p e r a t e s  a g a i n s t  and i n  
favour  of the  f reehold .  The Law R e f o r m  Committee recommended, 
however, t h a t  i f  p r e s c r i p t i o n  were t o  be retained:  
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( i )  

(ii) 

( i i i )  

( i v )  

a p r e s c r i p t i v e  r igh t  should be capable  of 
be ing  acqui red  a g a i n s t  t h e  owner of a 
l i m i t e d  i n t e r e s t  i n  t h e  serv ien t  land  so a s  
t o  s u b s i s t  a s  long as  tha t  s e r v i e n t  owner’s 
i n t e r e s t  s u b s i s t s ;  

w h e r e  t h e  s e r v i e n t  owner i s  a t e n a n t  f o r  l i f e  
o r  has  t h e  powers of  a tenant  f o r  l i f e ,  a 
r i gh t  should be capable  of being a c q u i r e d  t o  
t h e  f u l l  ex ten t  t h a t  he  could g r a n t  one under 
t h e  S e t t l e d  Land Act 1925; 

where t h e  person i n  occupat ion of t h e  s e r v i e n t  
land i s  a b e n e f i c i a r y  under  a t r u s t  f o r  s a l e ,  
h i s  occupat ion should be regarded as  t h a t  of 
t h e  t r u s t e e s ;  

t h e  owner of a l i m i t e d  i n t e r e s t  i n  t h e  dominant 
t e n a n t  should cont inue ,  a s  a t  p r e s e n t ,  t o  ‘be 
capable  of o b t a i n i n g  a p r e s c r i p t i v e  r i g h t  which 
would enure f o r  t h e  b e n e f i t  of t he  f r e e h o l d .  

105. If p r e s c r i p t i o n  i s  founded o n  acquiescence,  i t s  extension 
On t h e  l i n e s  of the  f irst  of t h e s e  recommendations would appear 
t o  be j u s t i f i e d ,  a l though the  d u r a t i o n  of the i n t e r e s t  acquired 
would, from t h e  dominant owner’s p o i n t  of view, be e n t i r e l y  
f o r t u i t o u s .  The  Law Reform Committee suggested t h a t  u s e r  
adverse  t o  success ive  owners of a s i n g l e  leasehold i n t e r e s t  (or  
persons d e r i v i n g  t i t l e  from them) should be cumulat ive for the 
purposes  of a s c e r t a i n i n g  whether  t h e  per iod had r u n ;  but t h a t ,  
desp i te  cont inuous u s e r ,  t i m e  should  start  t o  run afresh each 
t i m e  t h e  tenancy a g a i n s t  which i t  s t a r t ed  came t o  a n  end. V i e w s  
a r e  i n v i t e d  on these a s p e c t s  of p r e s c r i p t i o n ,  and o n  whether, 
i n  t h e  converse case, r ights acqui red  by a tenant  o f  t h e  dominant 
land  should n e c e s s a r i l y  enure f o r  t h e  b e n e f i t  of t h e  f reeholder  
of t h a t  land. 

( d )  I n t e r p r e t a t i o n  of Express o b l i g a t i o n s  

106.  The e x t e n t ,  both q u a l i t a t i v e  and q u a n t i t a t i v e ,  Of an 
easement o r  p r o f i t  a r i s i n g  by p r e s c r i p t i o n  i s  governed by the 
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a c t u a l  u s e  throughout t h e  p r e s c r i p t i v e  per iod;  and t h a t  of an 
easement which h a s  a r i s e n  by i m p l i c a t i o n  ( o r  under s e c t i o n  62 
of t h e  Law of Proper ty  A c t  1925), by the  s i t u a t i o n  as  i t  exis ted  
a t  the  d a t e  of t h e  conveyance of t h e  l a n d  t o  t h e  dominant owner. 
Where an  easement or p r o f i t  has  been granted  i n  e x p r e s s  terms, 
however, t h e  g r a n t  i s  construed a c c o r d i n g  t o  the  words used and 
i t s  e x t e n t  i s  l i m i t e d  by o t h e r  c o n s i d e r a t i o n s  only i n  s p e c i a l  
c i rcumstances.  

107. Grantors ,  i n  t h e i r  own i n t e r e s t ,  should,  t h e r e f o r e ,  be 
c a r e f u l  t o  see t h a t  t h e  g r a n t  i s  n o t  l o o s e l y  worded; b u t  i t  i s  
not  always easy t o  f o r e s e e  the u s e  t o  which t h e  dominant land 
m i g h t  be put  i n  t h e  f u t u r e  and i t  may b e  somewhat d i f f i c u l t  t o  
express  i n  words a q u a n t i t a t i v e  l i m i t  to t h e  e x e r c i s e  of t h e  

r igh t .  Whatever t h e  reason,  i t  i s  n o t  uncommon t o  f i n d  easements 
( p a r t i c u l a r l y  r i g h t s  of way) granted i n  t e r m s  which do not  
s p e c i f y  t h e  amount of t h e  use  which i s  permitted.  

108. 'rhe s i t u a t i o n s  t h a t  can a r i s e  when g r a n t s  a r e  made i n  
g e n e r a l  terms may be i l l u s t r a t e d  by three c a s e s  which have been 
before  the  Court of Appeal dur ing  t h e  p r e s e n t  century.  

- White  v. Grand Hotel .  Eastbourne Ltd .65  A r i g h t  of way 
a long  a lane  on t h e  p l a i n t i f f ' s  l and  had been granted  t o  give a 
neighbouring p r i v a t e  house access  t o  t h e  main road. The pr iva te  
house la ter  became a n  annexe t o  t h e  defendant ' s  h o t e l ,  and i t s  
s t a b l e s  became t h e  h o t e l  garage. T h i s ,  n a t u r a l l y ,  g r e a t l y  
increased  t h e  e x e r c i s e  of t h e  r i g h t  of way. The p l a i n t i f f  
f a i l e d  i n  h i s  a c t i o n  t o  restrict  i t .  

Todrick v. Western Nat ional  Omnibus Co.66 I n  order t o  
o b t a i n  access t o  its land ,  t h e  defendant  company had a r i g h t  of 
way through a narrow gateway and a l o n g  an e x i s t i n g  l a n e  on the  
p l a i n t i f f ' s  land,  and a r i g h t  t o  extend t h e  lane on the  
p l a i n t i f f ' s  land t o  t h e  common boundary. The e x i s t i n g  l a n e  had 
a r e t a i n i n g  w a l l  and the  l i n e  of i t s  extens ion  fol lowed a sharp 

6 5 .  [1913] 1 Ch. 113. 
6 6 .  [I9341 Ch. 190 and 561. 
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downward s lope .  The company b u i l t  a bus garage on i t s  land; 
and i n  making up t h e  ex tens ion  t o  t h e  l a n e ,  b u i l t  a concre te  
ramp t o  h e l p  t o  get buses  up and down the s lope.  The p l a i n t i f f  
complained about  t h i s  ramp, and t h e  u s e  of  the l a n e  f o r  buses, 
and succeeded. It  w a s  he ld  t h a t  t h e  ramp i n t e r f e r e d  excess ive ly  
w i t h  t h e  p l a i n t i f f ' s  enjoyment of h i s  own land; and that., 
having regard t o  t h e  narrowness of t h e  gateway and t h e  possible  
weakness of the  r e t a i n i n g  w a l l ,  t h e  l a n e  was not and never had 
been s u i t a b l e  f o r  buses.  The g r a n t  t h e r e f o r e  d i d  not include a 
right of  way f o r  buses.  

Jelbert v. Davis and another.67 The p l a i n t i f f  took a 
conveyance of a g r i c u l t u r a l  land i n  Cornwall  t o g e t h e r  wi th  a 
r igh t  of way a l o n g  a l a n e  t o  the  main road, " i n  common with a l l  
o ther  persons having  t h e  l i k e  right". Five y e a r s  l a te r  he 
obta ined  planning permission t o  u s e  p a r t  of t h e  l a n d  a s  a 
camping s i te  f o r  200 caravans o r  t e n t s .  
w e r e  a l s o  e n t i t l e d  t o  u s e  the lane)  ob jec ted  and erected not ices  
d iscouraging  campers. I n  proceedings,  t h e  p l a i n t i f f  fa i led  t o  
e s t a b l i s h  a r igh t  t o  have so many people  using t h e  lane .  The 
g r a n t  w a s  he ld  t o  be l i m i t e d  by t h e  words i n  q u o t a t i o n  marks, 
and f u l l  use  of t h e  land  by the  campers would i n t e r f e r e  w i t h  
t h e  defendants '  r i g h t s  over  it. The easement, a s  c la imed,  was 
excess ive .  

109. It appears  from t h e s e  c a s e s  t h a t  i f  t h e  words of grant 
a l low,  t h e  e x t e n t  of a n  expressly c r e a t e d  easement i s  not 
affected by a change from p r i v a t e  t o  bus iness  use ,  or from one 
b u s i n e s s  use ( say ,  a g r i c u l t u r a l )  t o  a n o t h e r ,  even i f  t h i s  means 
t h a t  t h e  right w i l l  be more f r e q u e n t l y  exercised.  I n  construing 
t h e  g r a n t ,  however, reference may be made t o  t h e  p h y s i c a l  
l i m i t a t i o n s  of t h e  l a n d ,  and they may c u t  down t h e  n a t u r e  of 
t h e  permit ted u s e r .  Jelbert v. Davis is ,  we th ink ,  r e a l l y  a 
case o f  s t r a i g h t f o r w a r d  c o n s t r u c t i o n  of  the  words of the grant  
and would not  be of s p e c i a l  i n t e r e s t  were i t  not  f o r  
Lord Denning M.R.'s approach t o  t h e  quest ion.  I n  t h e  context  of  

The d e f e n d a n t s  (who 

~~ ~~ ~ 

67. [I9681 1 W.L.R. 589. 
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t h e  f ac t s  i n  Todrick v. Western National.  Omnibus C o . ,  Farwell  J. 

had said: 68 - 
‘ I . .  . a g r a n t  of t h i s  kind must be construed as a 
g r a n t  f o r  a l l  purposes w i t h i n  t h e  reasonable  
contemplation of  t h e  p a r t i e s  a t  t h e  time of t h e  
g r a n t  If 

and Lord Denning, a d o p t i n g  t h a t ,  sa id:69 

I!... the  t r u e  propos i t ion  i s  t h a t  no one of those 
e n t i t l e d  t o  t h e  r i g h t  of way must use  it t o  a n  
e x t e n t  which i s  beyond anyth ing  which was 
contemplated a t  t h e  time of t h e  grant .“  

Whereas Farwell  J. had looked Lo t h e  surrounding facts as a i d s  
i n  determining t h e  q u a l i t a t i v e  e x t e n t  o f  t h e  r i g h t  of way, 
Lord Denning appears  t o  have appl ied  a n  i n t e n t i o n - t e s t  t o  t h e  
q u a n t i t a t i v e  e x t e n t  o f  the r i g h t .  I n  J e l b e r t  v. Davis, nobody 
suggested t h a t  t h e  r i g h t  of way d i d  n o t  extend t o  t he  campers’ 
c a r s  and caravans: t he  only d i s p u t e  w a s  about numbers. 

1 1 0 .  Lord Denning m i g h t ,  i t  seems, have come t o  t h e  same 
conclus ion  i n  Je lber t  v. Davis even i f  the  words “ i n  common with 
a l l  o t h e r  perso lshaving  the  l i k e  r i g h t ”  had not a c t u a l l y  been i n  
t n e  g r a n t .  I t  i s ,  however, by no means c e r t a i n  t h a t  t h e  o ther  
members of t h e  Court  would have taken  t h e  same view and  i t  is,- 
t h e r e f o r e ,  not  clear w h e t h e r  t h e  e x t e n s i o n  of Farwel l  J.’s 
dictum i n t o  t h e  q u a n t i t a t i v e  a r e a  h a s  become an  e s t a b l i s h e d  
l i m i t a t i o n  on the  p r i n c i p l e  derived from White v. Grand Hotel, 
Eastbourne Ltd.  

1 1  1 .  I n  our  view, i t  is reasonable  t h a t  some such l i m i t a t i o n  
should e x i s t .  It may, however, be d i f f i c u l t  t o  a s c e r t a i n  
p o s i t i v e l y  what t he  p a r t i e s  t o  t h e  g r a n t  of an easement had i n  
contemplat ion by way of i t s  q u a n t i t a t i v e  ex ten t  ( t h e y  probably 
d i d  not  d i r e c t  t h e i r  minds t o  t h a t  q u e s t i o n ) ,  and we do not  
t h i n k  t h a t  t h e  words of t h e  gran t  should  always be c u t  down t o  
cover  only t h e  i n i t i a l  l e v e l  of use.  The dominant owner should 
be e n t i t l e d  t o  i n c r e a s e  the l e v e l  of u s e  within t h e  g r a n t ,  i f  

68. [1934] 1 Ch.  190 a t  206-7. 
69. [19681 1 W.L.R. 589 a t  595. 
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t h a t  i n c r e a s e  does n o t  s e r i o u s l y  i n c r e a s e  the i n j u r i o u s  e f f e c t  
on t h e  s e r v i e n t  owner 's  enjoyment of h i s  land. 
s e r v i e n t  owner c a n  show t h a t  an  i n c r e a s e d  use of  t h e  easement 
i n t e r f e r e s  w i t h  t h a t  enjoyment t o  a marked degree, we think 
t h a t  it is  reasonable  t o  assume t h a t  t h a t  l e v e l  of i n t e r f e r e n c e  
w a s  no t  w i t h i n  t h e  p a r t i e s '  Contemplation a t  t h e  date of t h e  
g r a n t .  W e  sugges t ,  t h e r e f o r e ,  t h a t  t h a t  should be t h e  test. 

But i f  the 

( e )  Impos i t ion  of Land O b l i g a t i o n s  by deed po l l  

112. An easement cannot e x i s t  u n l e s s  the dominant and s e r v i e n t  
l a n d s  a r e  i n  d i f f e r e n t  ownerships and t h i s  makes i t  impossible 
f o r  a developer  t o  impose a comprehensive scheme of Obligat ions 
before t h e  p l o t s  are disposed of. We t h i n k  t h a t  a change i n  
t h e  l a w  here might  be advantageous,  and i n  our  P r o p o s i t i o n  7 
w e  suggest  t h a t  i n  t h e  a p p r o p r i a t e  c i rcumstances Land Obl iga t ions  
should be capable  of being imposed on p l o t s  by a deed t o  which 
no person o t h e r  t h a n  t h e  common landowner is a p a r t y .  
t h e  land  a f f e c t e d  by such a deed i s  st i l l  under t he  developing 
landowner's c o n t r o l ,  the  Obl iga t ions  contained i n  t h e  deed w i l l  
be of no p r a c t i c a l  s i g n i f i c a n c e  and need not t h e r e f o r e  have a 
s t a t u s  h igher  t h a n  quasi - O b l i g a t i o n s ;  but as soon as a p l o t  
i s  disposed o f ,  such of t h e  O b l i g a t i o n s  as a r e  r e l e v a n t  t o  
t h a t  p l o t  w i l l  a u t o m a t i c a l l y  have f u l l  f o r c e  and effect both as  
r e g a r d s  t h a t  p l o t  and t h e  o t h e r s .  The execut ion of a s ingle  
Land Obl iga t ions  deed would a f f o r d  t h e  c l e a r e s t  p o s s i b l e  evidence 
of t h e  e x i s t e n c e  of a bui ld ing  scheme and we t h i n k  it would 
cons iderably  s i m p l i f y  t h e  conveyance on the  sale of each of t h e  
p l o t s  i n  a new estate.  

While a l l  

( f )  J u r i s d i c t i o n  of t h e  Lands Tribunal i n  r e l a t i o n  
t o  Land Obl iga t ions  

1 13. 
T r i b u n a l  m i g h t  have t o  impose, confirm,  vary or d i s c h a r g e  Land 
O b l i g a t i o n s  of a l l  classes. 

114. The Tr ibunal  a l r e a d y  h a s  a l i m i t e d  jur i sd ic t i .on  i n  t h i s  
area. By s e c t i o n  84 of t h e  Law of  Property A c t  1925, the 
Author i ty  which it has  replaced was empowered t o  d ischarge  o r  

Under t h i s  head we w i s h  t o  d i s c u s s  what powers t h e  Lands 
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modify r e s t r i c t i v e  covenants  i f  it w a s  s a t i s f i e d :  

(i) t h a t  i n  a l l  t h e  c i rcumstances,  the r e s t r i c t i o n  
ought t o  be deemed o b s o l e t e ;  o r  

( i i )  t h a t  t h e  r e s t r i c t i o n  impeded t h e  reasonable  
u s e r  of t h e  s e r v i e n t  land  without  s e c u r i n g  
p r a c t i c a l  b e n e f i t s  t o  o t h e r  persons; o r  

( i i i )  t h a t  t h e  persons c u r r e n t l y  i n t e r e s t e d  i n  the  
dominant land agreed t o  t h e  d ischarge  o r  
modi f ica t ion ;  o r  

t h a t  t h e  discharge o r  modi f ica t ion  would n o t  
i n j u r e  t h e  persons i n t e r e s t e d  i n  t h e  dominant 
land.  

( i v )  

The Law of Property Act  1969 c l a r i f i e d  (and somewhat widened) 
t h e  second head; and confirmed t h a t  t h e  power t o  modify a 
r e s t r i c t i o n  included t h e  power t o  make a re laxa t ion  of  a 
r e s t r i c t i o n  c o n d i t i o n a l  on acceptance o f  o t h e r  new r e s t r i c t i o n s .  
Apart  from t h a t  p r o v i s i o n ,  t h e  Tr ibunal  h a s  no power t o  impose 
o b l i g a t i o n s ,  and i t  hns  never had any j u r i s d i c t i o n  o v e r  easements 
o r  p o s i t i v e  covenants.  

115. We a r e  i n c l i n e d  t o  t h e  view t h a t  t n e  t i m e  may have come. 
f o r  t h e  j u r i s d i c t i o n  of t h e  Lands T r i b u n a l  t o  be s u b s t a n t i a l l y  
widened i n  t h i s  f i e l d .  I n  t h e  preface  t o  t h e  c u r r e n t  e d i t i o n  
of P r e s t o n  and Newsom's R e s t r i c t i v e  Covenants,  t he  l e a r n e d  
e d i t o r  (Mr Newsom) writes t h a t  t h e r e  is: 

' I . . .  a s e r i o u s  s o c i a l  ques t ion  t o  be solved. I n  a n  
i n c r e a s i n g l y  crowded i s l a n d ,  how f a r  can p r i v a t e l y  
imposed r e s t r i c t i o n s  be allowed t o  s tand permanently 
i n  the way ot' p r i v a t e  development which t h e  p l a n n i n g  
a u t h o r i t i e s  t h i n k  d e s i r a b l e ?  P u b l i c  development 
p r e s e n t s  no problem, s ince  t h e  burdened land is taken 
compulsorily and t h e  aggrieved p a r t i e s  a r e  l e f t  t o  
t h e i r  remedy i n  compensation; and i f  p r i v a t e  development 
i s  unduly hampered, t h e  tendency w i l l  be t o  encourage 
development under  publ ic  a u t h o r i t y .  It would s u r e l y  be 
a p i t y  i f  too  severe a r e f u s a l  t o  modify r e s t r i c t i v e  
covenants and t o o  r ig id  an enforcement of tnem i n  t h e i r  
unmodified state led t o  a sweeping increase  i n  t h e  use 
of s t a t u t o r y  powers. 'I 

Although t h o s e  words were d i r e c t e d  t o  t h e  problems created by 
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r e s t r i c t i v e  covenants ,  they a r e ,  a s  the Law Reform Committee 
r e c o g n i ~ e d , ~ ~  e q u a l l y  app l i cab le  t o  easements. 
is  j u s t  a s  capable  of becoming o b s o l e t e  a s  a r e s t r i c t i v e  
covenant,  and i t s  e x i s t e n c e  may w e l l  be an  impediment t o  the 
proper  u s e  and development3f  t h e  s e r v i e n t  land. Again,  
a l though Mr Newsom was d i r e c t l y  concerned only w i t h  t h e  discharge 
o r  mod i f i ca t ion  of o b l i g a t i o n s ,  t h e  " s e r i o u s  s o c i a l  question" 
t o  which he refers may demand an answer involving t h e i r  
imposi t ion.  

116. L e t  it be supposed t h a t  i n  a p a r t i c u l a r  c a s e  it would be 
i n  t h e  pub l i c  i n t e r e s t  t h a t  a housing e s t a t e  should be b u i l t  on 
a p a r t i c u l a r  s i te ,  and, f u r t h e r ,  t h a t  such development would 
r e q u i r e  the  a c q u i s i t i o n  of drainage r i g h t s  over neighbouring 
land.  It is always t o  be hoped t h a t  t he  developer w i l l  obtain 
those  r i g h t s  from h i s  neighbour by agreement; b u t  what i f  h e  
cannot? The probable  consequence w i l l  be t h a t  t h e  developer 's  
l and  w i l l  not  be pu t  t o  optimum u s e ,  u n l e s s  the  development i s  
c a r r i e d  ou t  by some body having compulsory powers. 

117. We do not imagine t h a t  c a s e s  of t h i s  s o r t  a r i s e  with any 
g r e a t  frequency bu t  we th ink  t h a t  i f  a proper ba l ance  i s  t o  be 
maintained between p u b l i c  and p r i v a t e  development i t  may be 
d e s i r a b l e  t o  c r e a t e  a procedure under  which e s s e n t i a l  f a c i l i t i e s  
o v e r  o t h e r  land may be obtained by p r i v a t e  persons i n  proper 
cases .  It w i l l  be apprec i a t ed  t h a t  t h e  a c q u i s i t i o n  o f  such 
rights may be important  on any change of t h e  use of land and 
not  on ly  on development i n  the  o r d i n a r y  sense. We provide f o r  
t h i s  i n  P ropos i t i on  l 5 (  1 ) .  

118. The concept is  no t  e n t i r e l y  new. I n  1923, t h e  need t o  
ensure an adequate supply of minerals  l e d  to  the i n t r o d u c t i o n  
ot' l e g i s l a t i o n  (now contained i n  the  Mines (Working F a c i l i t i e s  
and Support)  A c t  1966) under which t h e  cour t  may c o n f e r  on any 
person t h e  r i g h t  t o  search f o r  and work c e r t a i n  m i n e r a l s ,  
t o g e t h e r  w i t h  a n c i l l a r y  r i g h t s  ove r  p r i v a t e  land o f  a q u i t e  
e x t e n s i v e  kind. An Order under t h a t  A c t  can be made only i f  a 
g r a n t  of r i g h t s  i s  expedient  " i n  t h e  n a t i o n a l  i n t e r e s t " ,  but 

An easement 

70.  (1966) Cmnd. 3100, para.  97. 

59 



t h e  burden on t h e  land  a f f e c t e d  is  l i k e l y  t o  be much h e a v i e r  
than t h a t  which would be incur red  by t h e  s e r v i e n t  land  i f  the 
procedure summarised i n  Propos i t ion  l 5 (  1) were adopted. Never- 
theless ,  w e  t h i n k  t h a t  t h e  procedure should include s t r i n g e n t  
sa feguards  a g a i n s t \ i t s  misuse by persons  wishing t o  develop 
t h e i r  land and we sugges t  f o u r  c o n d i t i o n s ,  a l l .  of which would 
have t o  be s a t i s f i e d ,  namely: 

( i )  

( i i )  

( i i i )  

( i v )  

the  proposed use o r  development must be i n  
t h e  p u b l i c  i n t e r e s t ;  

the  impos i t ion  of t h e  o b l i g a t i o n s  must be 
necessary i f  the  development i s  t o  be 

economically p r a c t i c a b l e ;  

it must be poss ib le  f o r  t h e  s e r v i e n t  land- 
owner t o  be adequately compensated i n  money; 
and 

t h e  r e f u s a l  of t h e  s e r v i e n t  landowner t o  
agree t o  impose t h e  o b l i g a t i o n s  must be 

unreasonable  ( o r ,  nobody must be a v a i l a b l e  
capable  of e n t e r i n g  i n t o  such an  agreement) .  

119. We do not t h i n k  t h a t  i t  would be necessary o r  des i rab le .  
t o  d e f i n e  " the  p u b l i c  in te res t""  but  t h e  burden of proof  
throughout should be on t h e  par ty  s e e k i n g  t h e  rights. The 
sugges t ion  t h a t  t h a t  p a r t y  should f irst  have t o  apply t o  the  
Tr ibunal  f o r  leave  t o  i n s t i t u t e  proceedings has  c e r t a i n  
a t t r a c t i o n s ;  but  i t  i s  n o t  always s a t i s f a c t o r y  t o  have such 
an  a p p l i c a t i o n  made t o  t h e  same body as w i l l  ( i f  a prima f a c i e  
case i s  made out )  subsequent ly  a d j u d i c a t e  on t h e  i s s u e  when 
both p a r t i e s  a r e  b e f o r e  i t .  A be t te r  a d d i t i o n a l  sa feguard ,  we 
th ink ,  would be a r u l e  t h a t  t h e  whole of  t h e  c o s t s  of t h e  
proceedings from a n  e a r l y  s t a g e  should normally be borne  by 
t h e  a p p l i c a n t  i n  any event. m a t  would discourage t h e  making of 
a p p l i c a t i o n s  l i g h t l y ;  and i t  would reduce t h e  r i sk  of s e r v i e n t  
landowners being f o r c e d  i n t o  "agreements" under threat o f  
proceedings.  

71. c f .  Cartwriaht  v. Pos t  Off ice  [1969] 2 Q.B. 62, i n  which i t  w a s  
held t h a t  i t  w a s  i n  the publ ic  interest  t h a t  p e r s o n a l  contact  
between members of t h e  community should  be maintained by 
telephone. 
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120. It seems t o  u s  t h a t  there are circumstances i n  which i t  
might  be d e s i r a b l e  f o r  t h e  Lands T r i b u n a l  t o  have j u r i s d i c t i o n  
t o  impose O b l i g a t i o n s  ra ther  more f r e e l y  than under  t h e  
procedure o u t l i n e d  above. We do n o t  t h i n k  t h a t  t h e  same safe- 
guards  are necessary i f  t h e  a p p l i c a n t  i s  already i n  fac t  
en joying  t h e  f a c i l i t i e s  which he i s  a s k i n g  t h e  T r i b u n a l  to  
impose as  Obl iga t ions  on h i s  neighbour 's  land. The f a c t  t h a t  
t h a t  enjoyment i s  be ing  acquiesced i n  sugges ts  t h a t  t h e  f a c i l i t y  
i s  not unacceptably burdensome t o  t h e  s e r v i e n t  land  and t h a t  its 
conversion i n t o  a n  O b l i g a t i o n  (on terms)  would not ,  t h e r e f o r e ,  
be unreasonable .  W e  cover  t h i s  s i t u a t i o n  i n  our  P r o p o s i t i o n  
15(2 ) .  We suggest  t h a t  a n  ex tens ion  o f  t h e  T r i b u n a l ' s  
j u r i s d i c t i o n  a long  t h o s e  l i n e s  could have two u s e f u l  r e s u l t s .  
F i r s t ,  i t  could be used as a means of confirming t h e  ex is tence  
of Land Obl iga t ions  a r i s i n g  by i m p l i c a t i o n  on a d i v i s i o n  of 
land under  t h e  formula contained i n  P r o p o s i t i o n  9.72 
i t  might i n  due course  be found t o  be a n  adequate s u b s t i t u t e  
f o r  , p r e s c r i p t i o n .  

121. Even i f  t h e  j u r i s d i c t i o n  of t h e  Lands Tr ibunal  i s  not 
extended t o  a l low t h e  imposi t ion of Obl iga t ions  as suggested 
i n  t he  previous f o u r  paragraphs,  we t h i n k  t h a t .  i n  consequence 
of t h e  a s s i m i l a t i o n  of easements and covenants ,  t h e  Tr ibunal ' s  
p resent  j u r i s d i c t i o n  t o  d ischarge  o r  modify should/ be widened 
t o  cover  a l l  Land O b l i g a t i o n s  and t h i s  is  done i n  P r o p o s i t i o n  16. 
T h a t  Pro,posi t ion goes f u r t h e r  than t h a t ,  because i t  envisages 
a p p l i c a t i o n s  t o  t h e  Tr ibunal  by t h e  dominant owner. A t  present ,  
on ly  s e r v i e n t  owners are e n t i t l e d  to make a p p l i c a t i o n s  under 
s e c t i o n  84, but  it has  now been made c l e a r  t h a t  t he  Tr ibunal ' s  
powers i n c l u d e  a power t o  vary,  up o r  down. The f o r m  of  the 
v a r i a t i o n  may w e l l  be suggested t o  t h e  Tribunal  by t h e  owner of 
t h e  dominant land and we see l i t t l e  reason  why he should  not be 

a b l e  t o  i n s t i t u t e  t h e  proceedings h imsel f  with t h e  same end 
r e s u l t .  The s o r t  of v a r i a t i o n  which might be a p p l i e d  f o r  i s  a 
change i n  t h e  l i n e  of  a r i g h t  of way. Although t h e  power t o  
vary  a t  t h e  behest  of' t n e  dominant owner migh t  tend more of ten  

72. Discussed a t  p a r a s .  91-95 above. 

Secondly, 
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t o  i n c r e a s e  burdens on s e r v i e n t  lands ,  whenever c h a t  occurred 
compensation would be payable.  W e  t h i n k ,  however, t h a t  the  
j u r i s d i c t i o n  should n o t  (except  i n  a l i m i t e d  c l a s s  of  cases)  
extend t o  i n c r e a s i n g  t h e  burden of a p o s i t i v e  o b l i g a t i o n ,  even 
w i t h  compensation. 

( g )  The Nature of L i a b i l i t y  f o r  Breach 

122. L i a b i l i t y  f o r  i n t e r f e r e n c e  w i t h  i n t e r e s t s  i n  land  a t  
common l a w  l i e s  i n  t o r t :  t h e  dominant owner of a n  easement 
has  a r i g h t  of a c t i o n  i n  nuisance and a p r o f i t  A prendre  g ives  
a s u f f i c i e n t  degree of possession t o  suppor t  an a c t i o n  f o r  
t r e s p a s s .  These a c t i o n s  l i e  a g a i n s t  any person i n t e r f e r i n g  
w i t h  t h e  r i g h t .  A breach of covenant on t n e  o t h e r  hand can 
only g i v e  r i s e  t o  an  a c t i o n  a g a i n s t  t h e  covenantor o r  ( i n  
c e r t a i n  c i rcumstances .in e q u i t y )  a s u c c e s s o r  i n  t i t l e  t o ,  and 
o t h e r  occupiers  of', t he  s e r v i e n t  land. 

123. It  i s  thought t h a t  t h e r e  is  no need f o r  such d i s t i n c t i o n s  
t o  s u r v i v e  t h e  merger of t h e s e  d i f f e r e n t  forms of  right i n t o  
Land Obl iga t ions .  I t  would not  seem a p p r o p r i a t e  t o  ex tend  the 
r i g h t  of  a c t i o n  i n  t o r t  a g a i n s t  t h i r d  p a r t i e s  t o  a l l  cases of 
i n t e r f e r e n c e  w i t h  r igh ts  now e x i s t i n g  only  as a m a t t e r  o f  
covenant between t h e  landowners. I f  easements,  p r o f i t s  and . 

covenants  are t o  be a s s i m i l a t e d ,  i t  would appear  t h e r e f o r e  t h a t  
t h e  present  p o s i t i o n  of  easement and p r o f i t s  should be modified. 
We a r e  i n c l i n e d  t o  t h i n k  t h a t  a t h i r d  p a r t y  ( f o r  i n s t a n c e ,  an 
independent c o n t r a c t o r  brought i n  t o  do some work on t h e  
s e r v i e n t  land)  should n o t  be l i a b l e  f o r  i n t e r f e r i n g  w i t h  the  
b e n e f i t '  of a Land Obl iga t ion  of which he had no knowledge. 
P r o p o s i t i o n  13 i s  accord ingly  drawn on the b a s i s  t h a t  l i a b i l i t y  
f o r  i n t e r f e r e n c e  w i t h  any negat ive Land Obl iga t ion  attaches t o  
such a t h i r d  p a r t y  only  i f  he  knowingly i n t e r f e r e s  w i t h  t h e  
dominant owner's right. 

D. STANDARD DOCUMENTS, CLAUSES AND DEFINITIONS 

124. A s  we have a l r e a d y  indica ted ,  some of t h e  problems 
a f f e c t i n g  t h i s  branch of t h e  law arise from t h e  f a c t  t h a t  easements 
can come i n t o  e x i s t e n c e  otherwise than  by express  c r e a t i o n ,  w i t h  

6 2  



the  r e s u l t  t h a t  they a r e  wholly undocumented. Every encourage- 
ment should be g iven  t o  t h e  p r a c t i c e  of including i n  c o n t r a c t s  
and conveyances every Land Obligat ion of w h i c h  there  i s  not 
a l r e a d y  documentary evidence. 

125. The sugges t ions  which  have a l r e a d y  been made f o r  increas- 
i n g  t h e  number of s t a t u t o r y  r i g h t s  i n h e r e n t  i n  land ownership 
should h e l p  i n  t h i s  connection. It h a s ,  however, been suggested 
t h a t  s t anda rd  forms o f  c o n t r a c t  and conveyance might a l s o  be 

provided, and i t  i s  t r u e  t h a t  some development companies have 
adopted s tandard forms of t h e i r  own which ensure t ha t  e s s e n t i a l  
i t e m s  a r e  not  overlooked. 

126. A re fe rence  t o  t h e  p o s s i b i l i t y  of having such forms i n  
g e n e r a l  u se  was made i n  paragraph 90 above. The q u e s t i o n  i s  
whether  any such forms could be s u c c e s s f u l l y  devised,  and i f  
so,  whether they would be a t  a l l  s u i t a b l e  t o  be c l o t h e d  w i t h  
s t a t u t o r y  a u t h o r i t y  ( f o r  example, by s t a t u t o r y  in s t rumen t ) .  

127. It  is  envisaged t h a t  such forms would inc lude  a l a rge  
number of paragraphs covering a l l  t h e  r i g h t s  which might be 
r equ i r ed ,  many of' which would be s t r u c k  out  a s  i r r e l e v a n t  i n  
any given case.  C e r t a i n l y  there would have t o  be d i f f e r e n t  
b a s i c  forms f o r  fundamentally d i f ' f e r e n t  types ot p r o p e r t y  - 
dwell ing houses, shops,  f a c t o r i e s ,  a g r i c u l t u r a l  l a n d ,  and so 
on - and t n e  l a r g e r  the number of b a s i c  forms the  s m a l l e r  (one 
would hope) would be t h e  element of i r r e l evance .  The useful-  
nes s  of such forms would, however, be l imi t ed .  It would be 
unduly r e s t r i c t i v e  t o  make t h e i r  employment compulsory; and, 
a l though they would serve t o  draw c o n t r a c t i n g  p a r t i e s '  
a t t e n t i o n  t o  m a t t e r s  wh ich  might o the rwise  be overlooked,  they 
would no t  always h e l p  t h e  p a r t i e s  t o  d e f i n e  t h e  rights required. 
Very o f t e n ,  t h e  problem a t t a c h i n g  t o  s e c t i o n  62 (and implied) 
r i g h t s  r e l a t e s  not  so much t o  t h e i r  e x i s t e n c e  a s  t o  t h e  
d e f i n i t i o n  of t h e i r  e x t e n t .  

128. We th ink  t h a t  se ts  of' forms cou ld  be devised,  b u t  we do 
not t h i n k  t h a t  t h e i r  u s e  could be made mandatory and if their  
use w e r e  voluntary we f ee l  t h a t  they would have l i t t l e  chance 
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of continued acceptance i f  they were n o t  kept  very up-to-date, 
and it i s  t h e r e f o r e  important t h a t  t h a t  should not  be a 

cumbersome process .  

129. There  i s  however one model s t a n d a r d  c lause  w h i c h  we would 
l i k e  t o  see provided by s t a t u t e .  It is of t h e  e s s e n c e  of a Land 
O b l i g a t i o n  t h a t  t h e  b e n e f i t  should be  llannexed" t o  p a r t i c u l a r  
land;  t h i s  i s  a matter of i n t e n t i o n ,  b u t  t h e  evidence O S  such 
an  i n t e n t i o n  has  i n  t h e  p a s t  o f t e n  been somewhat u n c e r t a i n .  
The adopt ion  of a s t a n d a r d  formula would make t h e  i n t e n t i o n  
clear,  and we i n c l u d e  one i n  ProposiLion 7. 

130. I n  order  t o  s h o r t e n  conveyancing documents, s t a t u t o r y  
d e f i n i t i o n s  could be provided for s h o r t  phrases  which would thus 
becomes terms O S  a r t .  A precedent f o r  t h i s  technique can  be 
found i n  t h e  way i n  which t h e  use  i n  conveyances of c e r t a i n  
keywords such a s  Ifas b e n e f i c i a l  owner" au tomat ica l ly  in t roduces  
c e r t a i n  s t a t u t o r y  covenants  by v i r t u e  of s e c t i o n  76 of t h e  Law 
of Proper ty  Act 1925. S i m i l a r l y  t h e  South A u s t r a l i a n  Real 
Proper ty  A c t  1886 provided t h a t  t h e  words ? ' together  w i t h  a free 
and u n r e s t r i c t e d  right of waytt should import: 

" toge ther  w i t h  f u l l  and free r i g h t  and l i b e r t y  t o  and 
f o r  t h e  p r o p r i e t o r  o r  p r o p r i e t o r s  f o r  t h e  t i m e  being 
t a k i n g  or  d e r i v i n g  t i t l e  under  o r  through t h i s  
instrument ,  so  long as he o r  t h e y  sha l l  remain such 
p r o p r i e t o r s ,  and t o  and f o r  h i s  and the i r  t e n a n t s  
s e r v a n t s ,  a g e n t s ,  workmen and v i s i t o r s ,  t o  p a s s  and 
repass  f o r  a l l  purposes and e i ther  w i t h  o r  w i t h o u t  
h o r s e s .  o r  o t h e r  animals,  c a r t s  or o t h e r  carriages." 

To the  e x t e n t  t h a t  Land Obl iga t ions  c o u l d  be reduced to  standard 
forms, we t h ink  t h a t  t h e  adoption o f  s t a t u t o r y  shor thand  could 
be u s e f u l .  A t  t h e  same time, we  s u s p e c t  t h a t  t h e  v a l u e  O S  the  
technique i n  t h i s  f i e l d  may be somewhat l imi ted .  N o  u s e f u l  
purpose would be served  by providing formulae r e p r e s e n t i n g  
c l a u s e s  which a r e  n o t  m a t t e r s  of common form: they would not 
be g e n e r a l l y  adopted by p r a c t i t i o n e r s .  It must a l so  b e  borne 
i n  mind t h a t  t h e  landowner might prefer t o  have t h e  o b l i g a t i o n s  
a t t a c h i n g  t o  h i s  land s p e l t  out  i n  f u l l  i n  h i s  documents of 
t i t l e .  The at tempt  by t h e  Leases A c t  184.5 t o  i n t r o d u c e  c e r t a i n  
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lengthy covenants i n t o  l e a s e s  by means of keywords h a s  been a 
complete f a i l u r e  and it may be e i t h e r  t h a t  leasehold covenants 
a r e  n o t  a s u i t a b l e  subject-matter  f o r  t h i s  t reatment  o r  t h a t  
t h e  p a r t i c u l a r  cwenants provided were unacceptable f o r  some 
reason. It i s  p l a i n  t h a t  any proposal  t o  apply t h e  technique 
r e q u i r e s  most c a r e f u l  cons ide ra t ion  b e f o r e  i ts  adopt ion.  

PART V - SUMMARY OF PROPOSALS 

W e  now summarise the  changes i n  t h e  law which we put 
ionvard f o r  cons ide ra t ion .  We do t h i s  i n  the form o f  P ropos i t i ons ,  
t o  which we append Notes. Since it i s  e s s e n t i a l  t h a t  t h e  changes 
should be seen i n  t h e i r  con tex t ,  t h e  P ropos i t i ons  are i n  f a c t  
more t h a n  a summary of changes and c o n t a i n  a good deal of 
u n a l t e r e d  law as w e l l  as amendments t o  t h e  e x i s t i n g  l a w  and 
completely new ma t t e r .  
t o  make the P r o p o s i t i o n s  comprehensive so f a r  a s  t h e i r  content 
is  concerned; bu t  d e s p i t e  t h e i r  form we have not a t tempted t o  
draft  them a s  though they were c l a u s e s  f o r  a B i l l .  The Notes 
draw a t t e n t i o n  t o  what is  new, and w h e r e  t h e  subject-matter  of 
a P ropos i t i on  i s  dea l t  w i t h  a t  g r e a t e r  length i n  P a r t  IV of t h e  
Paper,  r e f e rence  is  made t o  t h e  a p p r o p r i a t e  paragraphs i n  t h a t  
P a r t .  

Over most o f  the f i e l d ,  we have attempted 
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A .  STATUTORY OBLIGATIONS ATTACHING TO LAND 

P r o p o s i t i o n  1 

General Ob l iga t ions  

For t h e  b e n e f i t  of a l l  i n t e r e s t s  i n  o t h e r  land w h i c h  

may be adve r se ly  a f f e c t e d  by any breach,  there s h a l l  ( s u b j e c t  

t o  expres s  agreement t o  t h e  c o n t r a r y ) ,  be a t t ached  t o  a l l  

land t h e  fo l lowing  ob l iga t ions : -  

( i )  t o  a l l o w  t h e  n a t u r a l  f l ow of water i n  a 

def ined channel  sub jec t  t o  t h e  reasonaDle 

exercise of t h e  r i g h t s  of' t he  owner of the 

land tnrough which t h e  channe l  passes;  

( i i )  not t o  do anything which  w i l l  withdraw support  

from any ocher  lana o r  from any bu i ld ing ,  

s t r u c t u r e ,  or e r e c t i o n  which has  been p l a c e d  

on it; 

( i i i )  i n  a d d i t i o n  and without p r e j u a i c e  t o  ( i i )  , 
not t o  excavate  i n  c i rcumstances which g i v e  

rise t o  a p o t e n t i a l  danger of withdrawing 

support  from the  land o r  b u i l d i n g s  of a n  

ad jo in ing  owner withouL fo l lowing  a s t a t u t o r y  

procedure ; 

( i v )  except i n  accordance w i t h  s t a t u t o r y  p r o v i s i o n s  

( a )  no t  t o  erect any s t r u c t u r e  which would 

become a par ty  s t r u c t u r e  or  would c a u s e  

an  e x i s t i n g  s t r u c t u r e  t o  become a p a r t y  

s t r u c t u r e ,  
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Notes t o  P r o p o s i t i o n  1 

The matters dea l t  w i t h  i n  t h i s  P r o p o s i t i o n  a r e  d i s c u s s e d  more 
f u l l y  i n  paragraphs 45-69 and 7 2 .  

( i )  T h i s  p r e s e r v e s  unchanged t h e  e x i s t i n g  right t o  
f lowing  w a t e r  i n h e r e n t  i n  t he  ownership of land. 

( i i )  I n s o f a r  as  t h i s  covers  t h e  support  of l and  i n  
i ts n a t u r a l  s t a t e  by o t n e r  land, it p r e s e r v e s  
t h e  e x i s t i n g  law. I t  is ,  however, i n  l a r g e  
measure new i n  t h a t  i t  extends  t h a t  n a t u r a l  
r i g h t  of support  t o  b u i l d i n g s ,  whether t h a t  
suppor t  is  provided by o t h e r  bu i ld ings  o r  by 
land ,  ( s e e  paragraphs 5 3 - 6 2 ) ;  and i t  a l so  
gives f o r  t h e  first t i m e  a r i g h t  of s u p p o r t  
both to  land  and t o  b u i l d i n g s  by w a t e r  i n  the  

under ly ing  land ( s e e  paragraphs 65-69) . 
(Support  of' bu i ld ings  by bui ld ings  i n  t h e  ' 
s p e c i a l  c i rcumstances descr ibed  i n  paragraph 53 
is in tended  t o  be excluded) .  

T h e  s t a t u t o r y  procedure r e f e r r e d  t o  here would 
be based on t h a t  a l r e a d y  provided f o r  t h e  
London area by s e c t i o n  50  of the  London Building 
A c t s  (Amendment) A c t  1939,  and i t  w i l l  back up 
t h e  r i g h t  of support  dea l t  w i t h  i n  ( i i ) .  The 
procedure under s e c t i o n  50 of t h e  Lonaon Act 
i s  summarised and d i s c u s s e d  i n  paragraphs  61 
and 6 2 .  

( i i i )  

( i v )  This  i n  substance e x t e n d s  t o  the  whole country 
t h e  p r o v i s i o n s  of' s e c t i o n s  45 ( i n  p a r t )  and 46 
of t h e  London A c t  ( t o g e t n e r  w i t h  t h e i r  procedures) 
r e l a t i n g  t o  par ty  s t r u c t u r e s  ( s e e  f u r t h e r ,  
paragraphs $8 and 4 9 ) .  The d e f i n i t i o n s  o f  "party 
w a l l "  ana so on i n  t h a t  A c t  may c a l l  f o r  rev is ion  
but  broadly  speaking, w e  envisage the paragraph 
as  a p p l y i n g  t o  any w a l l  which is  b u i l t  o n  both 
s i d e s  of a boundary o r  w h i c h ,  al though e r e c t e d  
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(b) not t o  demolish, lower,  r a i s e ,  underpin,  

t h i cken ,  c u t  i n t o  o r  a l t e r  any p a r t y  

s t r u c t u r e  ; 

(v) s u b j e c t  t o  s t a t u t o r y  p r o v i s i o n s  as  t o  

compensation ancl the  procedure t o  be fol lowed,  

t o  a l low an  owner who desires t o  bu i ld  c l o s e  

up t o  t h e  l i n e  of j u n c t i o n  t o  place unde r  the  

land any p r o j e c t i n g  f o o t i n g s  o r  founda t ions  

which a r e  required f o r  t h a t  purpose. 
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(Notes ,  Continued) 

wholly on one side o f  a boundary, i n  fac t  
s e p a r a t e s  bu i ld ings  i n  d i f f e r e n t  ownership; 
and any corresponding h o r i z o n t a l  s t r u c t u r e .  
The s u b s t a n t i v e  o b l i g a t i o n s  i n  r e l a t i o n  t o  
p a r t y  s t r u c t u r e s  a r e  set o u t  i n  sub-paragraph 
(b)  ; sub-paragraph ( a )  p reven t s  one owner 
imposing such o b l i g a t i o n s  on h i s  neighbour 
u n i l a t e r a l l y .  

(v) T h i s  i n  substance ex tends  t o  the whole country 
the  remainder of' s e c t i o n  45 of t h e  London A c t .  
It d i f fe rs  from ( i v )  i n  t h a t  here t h e  s t r u c t u r e  
i s  by d e f i n i t i o n  not a p a r t y  s t r u c t u r e .  It  is  
suggested t h a t  t h e  o b l i g a t i o n  t o  a l low a 
neighbour t o  place founda t ions  under the land 
should be l i m i t e d  (as u n d e r  t he  Lonaon A c t  a t  
p r e s e n t )  t o  founaat ions n o t  of a "special" 
c h a r a c t e r .  

Save t o  t h e  e x t e n t  t h a t  i t  may be a f f o r d e d  by a p a r t y  s t r u c t u r e ,  
we do n o t  provide any g e n e r a l  o b l i g a t i o n  t o  a f fo rd  shelter; 
nor  do we c r e a t e  any o b l i g a t i o n  p r o t e c t i n g  the p r ivacy  of 
o t h e r  land.  (See paragraphs 70 and 71). 
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P r o p o s i t i o n  2 

Minimum Obl iga t ions  a t t a c h i n g  t o  p a r t s  o f  bu i ld ings  i n  mul t ip l e  
occupat ion 

Where a f t e r  t h e  appointed day:- 

( i )  an e x i s t i n g  bui lding is  d iv ided  i n t o  a l a r g e r  

number of u n i t s  of occupa t ion  than it p rev ious ly  

contained;  o r  

( i i )  a b u i l d i n g  i s  erected i n  a form designed f o r  

occupat ion a s  more than one u n i t ;  

then:- 

( 1 )  there s h a l l  be an o b l i g a t i o n  a t t a c n i n g  t o  each 

such u n i t  f o r  t h e  b e n e f i t  of such of t h e  o t h e r  

u n i t s  a s  may be a f f e c t e d  by any breach:- 

( a )  not  t o  o b s t r u c t  common means of access or  

f r e e  passage ot' piped wa te r ,  gas ,  e l e c t r i c i t y ,  

d ra inage  and o t h e r  s e r v i c e s ;  

(b)  i f  r e p a i r ,  renewal o r  o t h e r  remedial work is  

requ i r ed ,  t o  a l low anybody who has the bene f i t  

of t h e  foregoing o b l i g a t i o n  t o  e n t e r  on t h e  

premises  on reasonaDle n o t i c e  t o  c a r r y  ou t  

such work a s  may be necessary t o  or on p ipes  

and i n s t a l l a t i o n s  r e l a t i n g  to  t h e  services 

and the means of a c c e s s  ( sub jec t  t o  t h e  work 

being c a r r i e d  ou t  i n  a workmanlike manner 

and w i t h  reasonable exped i t ion  and any  damage 

t o  t he  premises being made good). 



Notes t o  Propos i t ion  2 

The mat te rs  dea l t  with i n  t h i s  Propos i t ion  are more f u l l y  
d iscussed  a t  paragraphs 73-81. 

I n  a d d i t i o n  t o  t h e  g e n e r a l  o b l i g a t i o n s  set o u t  i n  
P r o p o s i t i o n  1 (whicn i n  t h e  present  c o n t e x t  a r e  p r i n c i p a l l y  
concerned w i t h  g i v i n g  mutual r i g h t s  of  s u p p o r t ) ,  we sugges t  
t h a t  c e r t a i n  o t h e r  minimum o b l i g a t i o n s  should be a t t a c h e d ,  f o r  
example, t o  each of t h e  f l a t s  i n  a b lock  of f l a t s .  T h i s  
Propos i t ion  is ,  however, no t  l i m i t e d  i n  i t s  a p p l i c a t i o n  t o  
b u i l d i n g s  whicn a r e  wholly,  o r  even p a r t l y ,  i n  r e s i d e n t i a l  
occupat ion.  

Paragraph ( 1 )  imposes on a l l  t h e  u n i t s  t he  n e g a t i v e  ( o r  
pass ive)  o b l i g a t i o n s  ( a )  not  t o  o b s t r u c t  t h e  common means of 
access  o r  the passage of s e r v i c e s ,  and (b) t o  a l low t h e  owner 
of a n o t h e r  u n i t  t o  e n t e r  the  premises f o r  t h e  purpose,  f o r  
example, of c l e a r i n g  d r a i n s  o r  renewing wir ing.  Paragraph (2)  
goes f u r t h e r  and imposes p o s i t i v e  o b l i g a t i o n s  t o  m a i n t a i n ,  o r  
t o  c o n t r i b u t e  towards t h e  maintenance of t h e  means of access 
o r  common serv ices ;  bu t  t h e s e  o b l i g a t i o n s  are not  n e c e s s a r i l y  
imposed on a l l  t h e  u n i t s .  No such o b l i g a t i o n  i n  r e l a t i o n  t o  
access o r  t o  a p a r t i c u l a r  s e r v i c e  is imposed on a u n i t  which 
does not  b e n e f i t  from t h e  access  o r  service. Normally, there- 
f o r e ,  t h e  ground-floor u n i t  w i l l  not  be burdened wi th  t h e  
maintenance of t h e  s ta i rway o r  l i f t ,  Cont r ibu t ion  towards the  
expense of maintenance on the  b a s i s  o f  t h e  r e s p e c t i v e  r a t e a b l e  
v a l u e s  of t h e  u n i t s  may not  always be appropr ia te ,  and we 
accord ingly  leave t h i s  open t o  v a r i a t i o n  by agreement. 

Fo r  t h e  reasons  given i n  paragraphs 80 and 81 we have 
n o t  included i n  t h i s  Propos i t ion  any o b l i g a t i o n s  r e l a t i n g  t o  
s t r u c t u r a l  r e p a i r s .  On t h e  o t h e r  hand, s i n c e  we regard the  
o b l i g a t i o n s  which we have included as minimum o b l i g a t i o n s ,  we 
do not t h i n k  t h a t  they shoula be capable  ot' exclusion by 
contract ing-out .  To provide by s t a t u t e  t h a t  these o b l i g a t i o n s  
a t t a c h  au tomat ica l ly  t o  t h e  u n i t s  i n  a b u i l d i n g  i n  m u l t i p l e  
ownersnip would be t o  c r e a t e  new law: i t  w i l l  however be 
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( 2 )  I n  a d d i t i o n ,  i f  any such u n i t  d e r i v e s  some b e n e f i t  

from any common s e r v i c e  or means ot' access, there 

s h a l l  be a n  o b l i g a t i o n  a t t a c h i n g  t o  t h a t  u n i t  f o r  

t h e  b e n e f i t  01' such o t h e r  u n i t s  as  may be a f f e c t e d  

by any breach:- 

( c )  t o  main ta in  i n  good r e p a i r  t n e  pipes  and 

o t h e r  i n s t a l l a t i o n s  r e l a t i n g  t o  t h e  common 

s e r v i c e s  which a r e  on t h e  premises;  

( d )  t o  main ta in  i n  good r e p a i r  t h e  common means 

of a c c e s s  through t h e  premises;  

( e )  t o  pay a c o n t r i b u t i o n ,  w h i c h  i n  the absence 

of agreement t o  t h e  c o n t r a r y  w i l l  be a s s e s s e d  

p r o p o r t i o n a t e l y  according t o  t h e  r a t e a b l e  

va lue  of t h e  u n i t s  a f f e c t e d ,  t o  the  c o s t  of 

maintenance incur red  pursuant  t o  t h e  

o b l i g a t i o n s  i n  ( c )  and (d) above. 
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appreciated that  any well-drawn conveyance of such a u n i t  would 
i n  f a c t  impose them express ly .  
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P r o p o s i t i o n  3 

Minimum o b l i g a t i o n s  a t t a c h i n g  t o  land  i n  developed a r e a s  

Where a f t e r  t h e  appointed day:- 

( i )  any land  i s  o r  has  been divided i n t o  s e p a r a t e  

p a r c e l s ;  and 

(ii) two o r  more such p a r c e l s  (whether c r e a t e d  by the 

then:  ( a )  

same d i v i s i o n  01 l and  o r  not )  a r e  so  s i t u a t e d  t h a t  

a b u i l d i n g  on any of' t hem i s  when it is  erected,  

o r  l a t e r  lawful ly  becomes, t o  some e x t e n t  dependant 

f o r  i t s  b e n e f i c i a l  u s e  on another  o r  o t h e r s  of t h e  

p a r c e l s  f o r  access  o r  t h e  f r e e  passage of s e r v i c e s ,  

there s h a l l  a t t a c h  t o  eacn parcel  upon which a 

b u i l d i n g  on another  p a r c e l  i s  so dependant (whether 

t h e  f i rs t -ment ioned p a r c e l  i s  i tself '  b u i l t  on o r  

not)  f o r  t h e  benef ' i t  o f  t h e  second-mentioned . 

p a r c e l ,  the  o b l i g a t i o n s  set ouc i n  paragraph ( 1 )  

01 P r o p o s i t i o n  2 ;  and 

i f '  any p a r c e l  d e r i v e s  some benef i t  from any common 

s e r v i c e  o r  means of' a c c e s s ,  there  a n a l l  a t t a c n  t o  

m a t  p a r c e l  f o r  t h e  b e n e f i t  of any o t h e r  parcel  

as may be a f f e c t e d  by any breacn t n e  o b l i g a t i o n s  

set o u t  i n  paragraph ( 2 )  of' P r o p o s i t i o n  2 .  
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Notes t o  Propos i t ion  3 

Propos i t ion  2 imposes c e r t a i n  minimum o b l i g a t i o n s  on each 
of t h e  u n i t s  comprised i n  a bu i ld ing  i n  mul t ip le  ownership. 
This  r r o p o s i t i o n  imposes t h e  same o b l i g a t i o n s ,  i n  c e r t a i n  given 
circumstances,  on q u i t e  separa te  p a r c e l s  of laiia. 'I'he mat te r  i s  
more f u l l y  d i s c u s s e d  i n  paragraphs 74 and 75. 

The important  ques t ion  is ,  i n  what c i rcumstances should 
those  o b l i g a t i o n s  e x i s t ?  The P r o p o s i t i o n  has  n o t h i n g  t o  do with 
t h e  provis ion  of any means ot' a c c e s s  o r  wi th  t h e  i n s t a l l a t i o n  
of any s e r v i c e s :  it proceeds on t h e  f o o t i n g  t h a t  these things 
lawful ly  e x i s t  i n  f a c t ,  having been provided e i t h e r  by the  
common developer  o r  by t h e  l a t e r  owners of t h e  s e p a r a t e  parce ls  
by agreement among themselves.  Given t h e  ex is tence  of t h e  
common means or a c c e s s  o r  common s e r v i c e s ,  we t h i n k  t h a t  the 
minimum o b l i g a t i o n s  should a t t a c h  t o  t h e  parce ls  w i t h o u t  
re ference  t o  t h e  h i s t o r y  of the t i L l e  t o  the p a r c e l s ,  o r  t o  any 
ques t ion  of' t h e  i n t e n t i o n  ot' any p a r t y  a t  some e a r l i e r  date .  

It  w i l l  be noted t h a t  the o b l i g a t i o n s  may be imposed not 
on ly  on such of t h e  p a r c e l s  a s  have been b u i l t  on, but a l s o  on 
those remaining undeveloped. When l a n d  i s  divided up for 
b u i l d i n g  purposes,  some ot' it may be l e f t  undeveloped (e.g. 
f o r  alllenity purposes) ;  and t h e  d ra inage  system f o r  a l l  the 
houses may pass  through such a parce l .  

The P r o p o s i t i o n  c r e a t e s  new l a w  n o t  only by making c e r t a i n  
o b l i g a t i o n s  a t t a c h  au tomat ica l ly  but  a l s o  by making them 
enforceable  i n  c i rcumstances i n  w h i c h  t h e  c o n d i t i o n s  f'or the 
existence of a "Duilding scheme" a r e  noL s a t i s f i e d .  
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Propos i t ion  4 

Enforcement 

The o b l i g a t i o n s  i n  Proposit ions 1 ,  2 and 3 s h a l l  be 

enforceable i n  the same manner and t o  the same e x t e n t  as i f  

they had been e x p r e s s l y  imposed on the freehold interest a s  

land o b l i g a t i o n s .  
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Notes t o  Propos i t ion  4 
We th ink  t h a t  t h e  s t a t u t o r y  o b l i g a t i o n s  c o n t a i n e d  i n  

t h e  t h r e e  previous Propos i t ions  should be enforceable  i n  the  
same way and t o  t h e  same e x t e n t  as t h e  analogous Land 
O b l i g a t i o n s  d e a l t  w i t h  i n  t h e  P r o p o s i t i o n s  which f o l l o w .  The 
Propos i t ion  d i r e c t l y  concerned w i t h  enforcement and r e m e d i e s  
i s  13, but  i t  i s  necessary t o  r e f e r  a l s o  t o  P r o p o s i t i o n  6 i n  
which Land O b l i g a t i o n s  are c l a s s i f i e d  under f i v e  heads.  

The Obl iga t ions  under P r o p o s i t i o n  1 , paragraphs ( i )  , 
( i i )  , ( i i i )  and ( i v )  , and those under  Propos i t ion  2,  paragraph 
l(a) (and by re ference  Propos i t ion  3) are a l l  analogous t o  
r e s t r i c t i v e  covenants and a r e  t h e r e f o r e ,  f o r  the purpose of 
P r o p o s i t i o n  13 , t r e a t e d  a s  though t h e y  w e r e  Land O b l i g a t i o n s  
of C l a s s  I. 

S i m i l a r l y ,  t h e  o b l i g a t i o n s  i n  paragraph (2 )  of Propos i t ion  
2 (and,  by r e f e r e n c e ,  Propos j t ion  3) , being  analogous t o  
p o s i t i v e  covenants ,  a r e  t r e a t e d  a s  though they w e r e  Land 
Obl iga t ions  of C l a s s  I1 o r  Class  111; and the remaining 
o b l i g a t i o n s  ( P r o p o s i t i o n  1 , paragraph ( v )  and P r o p o s i t i o n  2 ,  
paragraph ( 1 )  ( b ) )  be ing  analogous t o  t h e  o b l i g a t i o n s  of  se rv ien t  
land s u b j e c t  t o  easements,  a r e  t r e a t e d  a s  though t h e y  were Land 
O b l i g a t i o n s  of C l a s s  IV. (None of t h e  s t a t u t o r y  o b l i g a t i o n s  i s  
analogous t o  a p r o f i t  a prendre,  C l a s s  V). 

I n  applying Propos i t ion  13 t o  t h e  s t a t u t o r y  Obl iga t ions ,  
every p i e c e  of land i s  both Itdominant land" and " s e r v i e n t  land"; 
and every  person must be presumed t o  know of the e x i s t e n c e  of 
t h e  s t a t u t o r y  o b l i g a t i o n s  a f f e c t i n g  land .  
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B. LAND OBLIGATIONS 

P r o p o s i t i o n  5 

D e f i n i t i o n  

A ”Land Obl iga t ion”  means any o b l i g a t i o n  which, i n  

accordance w i t h  t h e  fo l lowing  P r o p o s i t i o n s ,  b inds  a n  i n t e r e s t  

o r  i n t e r e s t s  i n  one p iece  of land ( t h e  f f s e r v i e n t f f  l a n d )  f o r  

t h e  b e n e f i t  of a n  i n t e r e s t  o r  i n t e r e s t s  i n  o t h e r  land  ( t h e  

“dominant” land) . 
Land O b l i g a t i o n s  s h a l l  be capable  of s u b s i s t i n g  a s  l e g a l  

i n t e r e s t s  i n  land i f  imposed i n  p e r p e t u i t y  o r  f o r  a term of 

y e a r s  a b s o l u t e  whether  t a k i n g  effect immediately o r  i n  t h e  

f u t u r e .  
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Notes, t o  P ropos i t i on  5 

1 .  A t  p re sen t ,  t h e  law recognises  a number o f  d i f f e r e n t  k i n d s  
of o b l i g a t i o n  which may burden land  and a p p l i e s  d i f f e r e n t  r u l e s  
t o  them. One of t h e  p r i n c i p a l  pu rposes  of t h i s  P a p e r  i s  t o  
sugges t  t h a t  some of those  o b l i g a t i o n s  should be  a s s imi l a t ed .  
We give t h e  a s s i m i l a t e d  o b l i g a t i o n s  t h e  name "Land Obligations".  

2 .  The e x i s t i n g  o b l i g a t i o n s  a f f e c t e d  by ou r  p roposa l s  a r e  
( i )  a l l  those  recognised a s  easements,  ( i i )  most of those  
recognised a s  p r o f i t s  A prendre and ( i i i )  many o f  t h o s e  a r i s i n g  
under  covenants,  both r e s t r i c t i v e  and pos i t i ve .  The 
c h a r a c t e r i s t i c s  which we propose t ha t  Land O b l i g a t i o n s  should 
have a re  s u b s t a n t i a l l y  those  now possessed by easements,  which 
e x i s t  on ly  i f  c r e a t e d  f o r  t h e  b e n e f i t  o f  o t h e r  land. P r o f i t s  
a prendre and covenants  which have n o t  been c r e a t e d  o r  en tered  
i n t o  f o r  t h e  b e n e f i t  of o t h e r  land  are not ,  t h e r e f o r e ,  within 
t h e  concept of Land Obligat ions.  Covenants between landlord  
and t enan t  are  thus  g e n e r a l l y  excluded. 

3. "Land" i n c l u d e s  any s t r a tum of land  and b u i l d i n g s  on t h e  
l and ,  so  t h a t  mutual Land Obl iga t ions  may be imposed, f o r  
example, on a l l  t h e  u n i t s  i n  a block of f l a t s .  
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P r o p o s i t i o n  6 

Classes of Land O b l i g a t i o n s  

Any o b l i g a t i o n  which  f a l l s  w i t h i n  the  f o l l o w i n g  c l a s s e s  

may be imposed o r  may a r i s e  a s  a Land Obligation:-  

Class  I O b l i g a t i o n s  which restrict t h e  use o f ,  o r  t h e  

execut ion  of work on, t h e  s e r v i e n t  land  f o r  t h e  

advantage of the  dominant land and which do not 

f a l l  w i t h i n  any of t h e  fo l lowing  c l a s s e s .  

C l a s s  I1 O b l i g a t i o n s  t o  execute  or maintain any works  on 

t h e  s e r v i e n t  land f o r  t h e  advantage of t h e  

dominant land .  

C l a s s  I11 O b l i g a t i o n s  t o  execute o r  maintain any works on 

t h e  dominant land, o r  t o  pay o r  c o n t r i b u t e  t o  the 

c o s t  of w o r k s  t o  be c a r r i e d  o u t  on t h e  dominant 

land,  f o r  t h e  advantage of t h e  s e r v i e n t  land  o r  f o r  

specified land inc luding  t h e  s e r v i e n t  l a n d .  

Class  I V  O b l i g a t i o n s  t o  a l low t h e  owner of an i n t e r e s t  i n  

the  dominant land t o  do o r  t o  place something on 

o r  under ,  o r  t o  make u s e  of any amenity o r  f a c i l i t y  

over ,  t h e  s e r v i e n t  land w h i c h  conduces t o  t h e  

normal enjoyment of the dominant land o r  enhances 

o r  main ta ins  i t s  value.  

Class V O b l i g a t i o n s  t o  a l low t h e  owner of an i n t e r e s t  i n  

t h e  dominant land ,  so f a r  as  conducive t o  t h e  

enjoyment of  t h a t  land, t o  e n t e r  on t h e  s e r v i e n t  

land and take any p a r t . o f  t h a t  land o r  i t s  na tura l  

produce o r  w i l d  animsls on t h a t  land. 
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Notes t o  Propos i t ion  6 

1 .  W e  c l a s s i f y  Land Obl iga t ions  according t o  t h e i r  subject-  
mat te r .  

C l a s s  I covers  o b l i g a t i o n s  of  t h e  type now a f f e c t i n g  
land s u b j e c t  t o  nega t ive  easements (e.g. r i g h t s  
t o  l i g h t )  o r  r e s t r i c t i v e  covenants ;  by reason 
of  Propos i t ion  1 ,  however, most nega t ive  
easements of suppor t  w i l l  be treated as s t a t u t o r y  
i n c i d e n t s  of ownership and not a s  Land 
Obl iga t ions .  

Classes I1 and I11 c o n t a i n  what a r e  now p o s i t i v e  covenants  t o  
c a r r y  out  o r  pay f o r  work on l a n d ,  t h e  work i n  
ques t ion  t o  be c a r r i e d  o u t  on, r e s p e c t i v e l y ,  
t h e  s e r v i e n t  and t h e  dominant land.  Bringing 
these covenants i n t o  the  scheme r e p r e s e n t s  a 
s u b s t a n t i a l  change i n  the law, and implements 
t h e  recommendation made by the Wilberforce 
Committee i n  1965 ( s e e  paragraph 27).  Class  I1 
a l s o  provides  a proper  place f o r  t h e  e x i s t i n g  
b u t  i r r e g u l a r  "easementIt of f e n c i n g  ( s e e  
paragraph 18) . 

C l a s s  I V  

Class  V 

c o v e r s  o b l i g a t i o n s  o f  t h e  types now a f f e c t i n g  
land  s u b j e c t  t o  p o s i t i v e  easements (e.g. r i g h t s  
of way). 

c o v e r s  o b l i g a t i o n s  of t h e  types now a f f e c t i n g  
land  subjec t  t o  p r o f i t s  & prendre e x i s t i n g  f o r  
t h e  b e n e f i t  of o t h e r  land. 

2 .  An agreement between neighbours may give rise t o  two 
d i s t i n c t  Land O b l i g a t i o n s ,  t h e  land of each of them being ttdominanttt 
i n  r e s p e c t  of one o f  t h e  Obl iga t ions  and "serv ien t"  i n  respect  of 
t h e  o t h e r .  F o r  example, t h e  owners of lands  A and B may agree 
t h a t  land A should have t h e  b e n e f i t  of a r i g h t  of way along a 
road over  land B ,  land A being s imultaneously burdened with a 
l i a b i l i t y  t o  main ta in  t h e  road i n  good r e p a i r  ( o r  t o  pay f o r  o r  
c o n t r i b u t e  towards i t s  maintenance). The r i g h t  of way i s  a 
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(Notes ,  Continued) 

C l a s s  IV Obligat ion,  i n  respect  of which A i s  dominant and B 
s e r v i e n t ;  the  maintenance Obligation i s  Class  111, and i n  
respect  of that  Obligation B is  dominant and A s e r v i e n t .  
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P r o p o s i t i o n  7 

Express  Impos i t ion  

( i )  Method of Impos i t ion  

( 1 )  A Land Obl iga t ion ,  i f  e x p r e s s l y  imposed, requi res  a n  

ins t rument  which i d e n t i f i e s  the  dominant and s e r v i e n t  land and 

shows a n  i n t e n t i o n  t o  impose a Land Obligat ion.  The l e g i s l a t i o n  

should c o n t a i n  a specimen form of words on the  f o l l o w i n g  l ines:-  

"The land hereby conveyed [or l and  shown hatched 

b lue  on t h e  a t t a c h e d  p lan]  s h a l l  henceforth be 

s u b j e c t  to  t h e  Land Obl iga t ion  set  out  i n  t h e  Schedule 

h e r e t o  f o r  t h e  b e n e f i t  of t h e  land shown ha tched  red 

on t h e  sa id  plan." 

( 2 )  A Land Obl iga t ion  w i l l  normally be imposed i n  a 

t r a n s a c t i o n  i n t e r  partes and t h e  instrument  must b e  executed by 

both p a r t i e s .  

(3) Except iona l ly ,  where a n  owner of land i n t e n d s  t o  

d i s p o s e  of h i s  land  i n  a number of p l o t s  subjec t  to  Land 

Obl iga t ions ,  he  may, by instrument t o  which no o t h e r  person is 

a p a r t y ,  impose Land Obl iga t ions  on h i s  own land o r  on any p a r t  

o r  p a r t s  of t h a t  land .  Such ins t rument  s h a l l  by r e f e r e n c e  t o  a 

p lan  s p e c i f y  the  p l o t s  and t h e  O b l i g a t i o n s  t o  be imposed on them 

r e s p e c t i v e l y .  

(ii) Extent  and Durat ion 

A Land O b l i g a t i o n  may be imposed by any person e n t i t l e d  

t o  a legal e s t a t e  i n  t h e  land o r  t o  an  e q u i t a b l e  i n t e r e s t  there- 

i n  o t h e r  than under  a se t t lement ;  and i t  may be imposed so a s  
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Notes t o  Propos i t ion  7 

Para.  (i) 

( 1 )  
a s  such,  i f  express ly  imposed must be imposed i n  w r i t i n g  
( s e c t i o n  53( l ) ( a )  Law of Property A c t  1925) .  Moreover, by 
s e c t i o n  52 of t h a t  A c t ,  i f  i t  i s  t o  s u b s i s t  a s  a legal i n t e r e s t ,  
t h e  w r i t i n g  must be e i the r  a deed o r  a n  Order  of t he  Court  o r  
o t h e r  competent a u t h o r i t y  (which would, i n  t h e  p r e s e n t  context ,  
inc lude  t h e  Lands Tr ibunal ) .  

A Land Obl iga t ion  would create an  i n t e r e s t  i n  land  and, 

Deeds imposing o b l i g a t i o n s  on land  do not a l w a y s  s e t  out  
a s  e x p l i c i t l y  a s  they  m i g h t  t h e  (dominant) land t o  which the 
b e n e f i t  i s  intended t o  be a t tached .  T h i s  can g i v e  rise a t  a 
l a t e r  date t o  doubts  a s  t o  w h e t h e r  t h e  owner of p a r t i c u l a r  land 
i s  e n t i t l e d  t o  e n f o r c e  the o b l i g a t i o n s  i n  quest ion.  To reduce 
t h a t  r i s k ,  we sugges t  t h a t  any l e g i s l a t i o n  giving effect  t o  our  
proposa ls  should provide a s tandard form f o r  adopt ion  by t h e  
p a r t i e s .  

( 2 )  Although easements normally ar ise  a s  the r e s u l t  of 
agreements between p a r t i e s ,  they a r e ,  as  a mat te r  of form granted 
( o r  reserved)  a s  u n i l a t e r a l  acts and i t  may t h e r e f o r e  be 
necessary f o r  one p a r t y  only t o  execute  t h e  o p e r a t i v e  document. 
I n  p r a c t i c e ,  however, i t  i s  o f t e n  necessary  f o r  bo th  p a r t i e s  t o  
execute  a conveyance (for example), because whi l e  t h e  vendor i s  
doing the  conveying, and perhaps g r a n t i n g  o r  r e s e r v i n g  easements, 
t h e  purchaser  is  e n t e r i n g  i n t o  covenants .  Our impress ion  is  
t h a t  purchasers  commonly expect  t o  be required t o  e x e c u t e  
conveyances t o  them, and are s u r p r i s e d  i f ,  i n  the circumstances,  
it i s  not  necessary f o r  them t o  do so. Viewing such t r a n s f e r s  
as m a t t e r s  of agreement r a t h e r  than of g r a n t ,  we t h i n k  t h a t  i t  
would be  p r e f e r a b l e  i f  they  were always executed by b o t h  p a r t i e s .  
C o n s i s t e n t l y  w i t h  t h a t ,  we suggest t h a t  any instri lment by which 
a Land Obl iga t ion  is  imposed should be executed by b o t h  par t ies .  
T h i s  would a l s o  h e l p  t o  remove t h e  d i s t i n c t i o n  sometimes drawn 
between g r a n t s  and r e s e r v a t i o n s .  

. 
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t o  l as t  f o r  t h e  d u r a t i o n  of h i s  i n t e r e s t  o r  for any s h o r t e r  

per iod.  

( i i i )  I n t e r p r e t a t i o n  of Express O b l i g a t i o n s  

The na ture  and e x t e n t  of an O b l i g a t i o n  w i l l  be a s c e r t a i n e d  

by apply ing  the  o r d i n a r y  rules of c o n s t r u c t i o n  t o  t h e  w o r d s  i n  

t h e  instrument;  b u t ,  u n l e s s  a c o n t r a r y  i n t e n t i o n  a p p e a r s  i n  the 

ins t rument ,  O b l i g a t i o n s  of Classes . lV and V w i l l  no t  be 

cons t rued  so a s  t o  permi t  use  of a s u b s t a n t i a l l y  d i f f e r e n t  kind 

from, o r  t o  a n  e x t e n t  which would i n t e r f e r e  t o  a s u b s t a n t i a l l y  

greater degree wi th  t h e  enjoyment of t h e  serv ien t  l a n d  than can be 

taken a s  contemplated when the  O b l i g a t i o n  was imposed. 
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(3) T h i s  proposa l  i s  made t o  enable  a developer  t o  draw up 
a comprehensive Land Obl iga t ion  scheme before  p a r t i n g  wi th  any 
of  t h e  p l o t s .  I t  would change t h e  p r e s e n t  law and i t  i s  more 
f u l l y  d iscussed  a t  paragraph 112. 

Para .  ( i i )  

It is se l f -ev ident  t h a t  a lessee having a t e r m  o f ,  say, 
21 y e a r s  cannot e f f e c t u a l l y  impose a n  Obl iga t ion  on t h e  demised 
land f o r  a longer  t e r m  o r  i n  p e r p e t u i t y .  It i s  f o r  cons idera t ion  
whether i t  would be r i g h t  t o  extend s e c t i o n  162 of t h e  Law of 
Property A c t  1925 so t h a t  no Land O b l i g a t i o n  would be l i a b l e  t o  
be i n v a l i d a t e d  by t h e  r u l e  a g a i n s t  p e r p e t u i t i e s ,  b u t  w e  think 
t h a t  t h e  P e r p e t u i t i e s  and Accumulations A c t  1964 may have 
modified t h a t  r u l e  s u f f i c i e n t l y .  I t  i s  now p o s s i b l e  t o  grant  
an easement t o  t a k e  e f f e c t  a t  an  u n s p e c i f i e d  f u t u r e  d a t e ,  
provided t h a t  i t  does i n  f a c t  take e f f e c t  w i t h i n  t h e  per iod 
allowed by t h e  r u l e  (compare v .  Blackdown P r o v e r t i e s  L t d .  

[ I9611 Ch. 4 3 3 ) .  

Para.  ( i i i )  

This  p a r t  o f  t h e  Propos i t ion  is discussed a t  paragraphs 
106-111. A s  w i l l  t h e r e  be seen, it i s  not  a l t o g e t h e r  c l e a r  
whether  t h e  suggested l i m i t e d  c o n s t r u c t i o n  of the e x t e n t  of 
O b l i g a t i o n s  of Classes I V  and V would represent  a change i n  
t h e  law; but w e  t h i n k  t h a t  i f  t h e  words used i n  t h e  instrument 
imposing the  O b l i g a t i o n  do not make t h e  quantum of  t h e  
Obl iga t ion  c l e a r ,  it may be l i m i t e d  by re ference  t o  what  t h e  
Court  f i n d s  t o  have been i n  t h e  contemplat ion of t h e  p a r t i e s .  



Propos i t ion  8 

Express Variat ion or Discharge 

Any person owning an i n t e r e s t  i n  the dominant land may 

vary or discharge a Land Obligation but no such v a r i a t i o n  or 

discharge s h a l l  a f f e c t  any other i n t e r e s t s  i n  the dominant 

land or prevent t h e  owner of a concurrent i n t e r e s t  i n  the land 

from enforcing the Obl iga t ion .  
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Notes t o  Proposit ion 8 

Variat ions  should, where appropriate ,  be r e g i s t e r e d  (see 
Proposit ion 1 1  below).  
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P r o p o s i t i o n  9 

Land Obl iga t ions  Implied on a Div is ion  of  Land 

Where a person d isposes  of p a r t  of  h i s  land, t h e . r e l e v a n t  

i n t e r e s t  i n  each of t h e  p a r t s  i n t o  which t h e  land i s  d iv ided  

( i n c l u d i n g  any p a r t  r e t a i n e d  by him) s h a l l  become s u b j e c t ,  

u n l e s s  t h e r e  i s  e x p r e s s  provis ion  t o  t h e  cont ra ry ,  t o  any Land 

O b l i g a t i o n s  of Classes I V  o r  V which are appropr ia te  t o  ensure 

t h a t  t h e  owner of the r e l e v a n t  i n t e r e s t  i n  any o t h e r  p a r t  w i l l  

have : - 
( a )  any f a c i l i t i e s  which w e r e  p rev ious ly  a v a i l a b l e  

t o  t h e  o c c u p i e r  of t h a t  p a r t  of t h e  land  and 

which i n  a l l  t h e  circumstances it i s  reasonable  

t o  contemplate  a s  cont inuing;  and 

( b )  any new f a c i l i t i e s  which are e i t h e r  necessary  t o  

the  proper  enjoyment of t h a t  p a r t  a t  t h e  t i m e  of 

the  t r a n s a c t i o n  o r  wh ich  i n  a l l  the Circumstances 

i t  i s  reasonable  t o  contemplate  a s  having been 

intended by t h e  p a r t i e s  t o  be imposed upon 

completion of t h e  t r a n s a c t i o n .  



1 .  A t  present ,  easements (and, t h e o r e t i c a l l y ,  p r o f i t s )  may 
be c r e a t e d  by o p e r a t i o n  of law under  s e c t i o n  62 of t h e  Law of 
Property Act 1925; and they can a l s o  ar ise  by i m p l i c a t i o n .  
T h i s  somewhat confusing p a r t  of our  s u b j e c t  i s  d i s c u s s e d  a t  
paragraphs 87-95. 

2 .  S t r i c t l y  speaking,  i t  should n o t  be necessary f o r  t h e  law 
t o  make provis ion  f o r  easements t o  a r i s e  i n  those ways, because 
they could  have been s p e c i f i c a l l y  created o r  reserved  i n  the  
conveyance t o  t h e  purchaser  of p a r t  of t h e  vendor 's  l a n d ,  It 
would, however, be u n r e a l i s t i c  t o  e x p e c t  t h a t  a l l  the  desired 

Land Obl iga t ions  w i l l  always be imposed express ly ,  and i t  i s  
t h e r e f o r e  necessary t o  provide f o r  some Obl iga t ions  t o  a r i s e  by 
i m p l i c a t i o n  i n  c e r t a i n  circumstances.  W e  suggest  t h a t  t h i s  
P r o p o s i t i o n ,  
p resent  l a w ,  

( i )  

( i i )  

( i i i )  

which  i s  intended i n  subs tance  t o  r e p l a c e  the 
i n c o r p o r a t e s  s e v e r a l  d i s t i n c t  improvements:- 

The O b l i g a t i o n s  may a r i s e  i n  favour  of  e i t h e r  
t h e  v e n d o r ' s  o r  t h e  p u r c h a s e r ' s  land; no 
d i s t i n c t i o n  i s  drawn, as a t  present ,  between 
g r a n t  and reserva t ion .  

The reasonable  contemplat ion of t h e  p a r t i e s  i s  
t h e  c r i t e r i o n ;  it would n o t  be necessary  to  
show t h a t  t h e  f a c i l i t y  w a s  previously a t t a c h e d  
s p e c i f i c a l l y  t o  one p a r t  of the  land. . 

Unlike s e c t i o n  62 of t h e  Law of P r o p e r t y  A c t  1925, 
t h e  P r o p o s i t i o n  w i l l  o p e r a t e  (unless  excluded)  
t o  imply terms i n t o  the  c o n t r a c t .  If a n  
O b l i g a t i o n  i s  implied i n  the  c o n t r a c t ,  i t  cannot 
be excluded i n  t h e  subsequent  conveyance. 
Equal ly ,  i f  not implied t h e r e i n ,  t h e  purchaser  
i s  not  e n t i t l e d  t o  have i t  included i n  t h e  
conveyance, where i t s  i n c l u s i o n  w i l l  never the less  
be impl i ed  under s e c t i o n  62.  A t  p r e s e n t ,  i f  the 
conveyance i s  s i l e n t  as  t o  t h e  m a t t e r s  covered by 
s e c t i o n  62,  t h e  p u r c h a s e r ' s  claim t o  the  benef i t  
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of easements under t h a t  s e c t i o n  t o  w h i c h  he was 
not e n t i t l e d  by v i r t u e  of  t h e  c o n t r a c t  may be 
m e t  by a claim by the  vendor t o  have t h e  
conveyance r e c t i f i e d  t o  exc lude  them. 

3. I n  conformity w i t h  t he  p r e s e n t  l a w ,  nothing w i l l  be 
implied as a Land O b l i g a t i o n  under t h i s  Propos i t ion  w h i c h  i s  
t o o  u n c e r t a i n  or i n d e f i n i t e  t o  have been imposed e x p r e s s l y .  
I t  is ,  moreover, e v i d e n t  t h a t  t h e  O b l i g a t i o n s  which would a r i s e  
under t h i s  P r o p o s i t i o n  would be l i k e l y ,  i n  due c o u r s e ,  t o  a r i s e  
by p r e s c r i p t i o n ;  and s i n c e ,  a s  w i l l  be seen,  w e  do n o t  think 
t h a t  Obl iga t ions  'of  C l a s s  I (negat ive  easements) should  be 
capable  of a r i s i n g  by p r e s c r i p t i o n ,  we have l i m i t e d  t h i s  

Propos i t ion  t o  O b l i g a t i o n s  of Classes I V  and V ( p o s i t i v e  
easements and p r o f i t s ) .  

4 .  The Propos i t ion  would apply not  on ly  on sales of  land, 
bu t  a l s o  on l e a s e s  and o t h e r  assurances  of property ( s e e  
s e c t i o n  2 0 5 ( l ) ( i i )  o f  t h e  Law of P r o p e r t y  A c t  1925). 
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P r o p o s i t i o n  10 

A c q u i s i t i o n  of Land Obl iga t ions  by Long Use 

( 1 )  Condit ions f o r  a c q u i s i t i o n  

Where t h e  b e n e f i t  of an o b l i g a t i o n  which is  capab le  of 

s u b s i s t i n g  a s  a Land Obl iga t ion  of C l a s s  IV o r  V (P ropos i t i on  6 

above) h a s  i n  fac t  been enjoyed o v e r  o t h e r  land for a continuous 

pe r iod  of twelve years and the  n a t u r e  and ex ten t  of t h e  enjoyment:- 

( a )  were a c t u a l l y  known to  t h e  person o r  p e r s o n s  i n  

occupat ion of t h e  s e r v i e n t  land  o r  were such 

t h a t  t hey  should reasonably have been known t o  

such person o r  persons,  and 

(b )  were no t  a t  any t i m e  d u r i n g  t h e  twelve y e a r '  

per iod enjoyed by force o r  by t h e  consen t  o r  

agreement of t h e  person o r  persons i n  occupat ion 

of t h e  s e r v i e n t  l and ,  

a Land Obl iga t ion  w i l l  burden t h e  i n t e r e s t  of such person o r  

persons i n  t h e  s e r v i e n t  land (e.g.  where throughout t h e  period 

t h a t  l and  w a s  occupied by a person w i t h  a l i m i t e d  i n t e r e s t ,  so 

a s  t o  burden t h a t  i n t e r e s t )  f o r  t h e  b e n e f i t  of a l l  i n t e r e s t s  i n  

t h e  dominant land. 

( i i )  Duration of t h e  Obligat ion 

A Land O b l i g a t i o n  acquired i n  t h i s  way w i l l  be capable of 

l a s t i n g  so  long  a s  t h e  burdened i n t e r e s t  i n  t h e  servient land 

con t inues ;  bu t  it w i l l  be s u b j e c t  t o  terminat ion o r  v a r i a t i o n  

i n  t h e  same ways a s  a n  Ob l iga t ion  created expres s ly .  I n  a d d i t i o n ,  

a p r e s c r i p t i v e  O b l i g a t i o n  of w h i c h  t h e  persons i n t e r e s t e d  i n  t h e  
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Notes t o  Propos i t ion  10 

General  We d i s c u s s  p r e s c r i p t i o n  a t  paragraphs 96-105. While 
we recognise  t h e  f o r c e  of  t h e  views expressed  by t h e  major i ty  of 
t h e  m e m b e r s  of t h e  Law Reform Committee (who repor ted  i n  1966 
i n  f a v o u r  of a b o l i s h i n g  p r e s c r i p t i o n  a l t o g e t h e r ) ,  w e  t h i n k  t h a t  
there is a p r a c t i c a l  need t o  g i v e  effect  t o  s i t u a t i o n s  of  long 
s tanding ,  and t h e r e f o r e  cons ider  t h a t  some form of p r e s c r i p t i o n  
must remain u n t i l  some a l t e r n a t i v e  h a s  been found and proved 
s a t i s f a c t o r y .  A s  t o  t h a t ,  see P r o p o s i t i o n  15(2) below. I n  
t h e  meantime, w e  sugges t  t h a t  t h e  law o f  p r e s c r i p t i o n  should be 
reformed along t h e  l i n e s  which commended themselves t o  the Law 
Reform Committee a s  a whole. 

Para.  ( i )  

1 .  The Committee accepted t h a t  t h e  j u s t i f i c a t i o n  for  
p r e s c r i p t i o n  lay  i n  t h e  s e r v i e n t  owner's acquiescence i n  h i s  
neighbour 's  enjoyment of t h e  f a c i l i t y  i n  quest ion.  But they 
d id  n o t  t h i n k  there w a s  even t h i s  j u s t i f i c a t i o n  i f  s t e p s  needed 
e f f e c t i v e l y  t o  i n t e r r u p t  t h a t  enjoyment would be burdensome t o  
t h e  s e r v i e n t  owner and they t h e r e f o r e  recommended t h a t  a right 
of suppor t  should n o t  be capable of b e i n g  acquired merely by 
long enjoyment. By p a r i t y  of reasoning we would s u g g e s t  the 
exc lus ion  of a l l  n e g a t i v e  easements ( i n c l u d i n g  t h e  r i g h t  t o  
l i g h t ) ,  and al low p r e s c r i p t i o n  only f o r  Obl iga t ions  of Classes  
I V  and V. 

2 .  Although a t e n a n t  may now g r a n t  a n  easement f o r  the  term 
of h i s  lease ( o r  f o r  a lesser per iod) ,  such  an  easement cannot 
be acqui red  a g a i n s t  h i s  land  by p r e s c r i p t i o n .  The Committee 
recommended, and we agree, t h a t  t h i s  should  be changed. The 
b e n e f i t  of a Land O b l i g a t i o n  acquired by p r e s c r i p t i o n ,  should,  
however, cont inue t o  a t tach  t o  a l l  i n t e r e s t s  i n  the  dominant 
land. 

Para.  ( i i )  

1 .  It may be necessary t o  provide t h a t  an O b l i g a t i o n  
acqui red  f o r  a term a g a i n s t  a t e n a n t ' s  i n t e r e s t  i n  the s e r v i e n t  
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dominant land take no advantage a t  a l l  f o r  a continuous period 

of twelve years  w i l l  be ext inguished.  

( i i i )  , Extent 

The nature and extent  o f  a Land Obligation acquired by 

long u s e  w i l l  be determined by t h e  character  and e x t e n t  of t h e  

enjoyment whereby the  benef i t  of t h e  ob l iga t ion  w a s  acquired. 
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land  i s  not  l o s t  prematurely by, f o r  example, t h e  s u r r e n d e r  of 
t h a t  tenancy. 

2 .  The extinguishment of p r e s c r i p t i v e  Obl iga t ions  by non- 
u s e r  fo l lows  a recommendation of t h e  Law Reform Committee. 

Para .  ( i i i )  

T h i s  r e s t a t e s  t h e  present  law. Where an O b l i g a t i o n  of 
a p a r t i c u l a r  e x t e n t  has  a l ready  been acqui red  (by p r e s c r i p t i o n  
o r  otherwise)  i t s  e x t e n t  may be i n c r e a s e d  by twelve-year 
enjoyment of increased use.  
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P r o p o s i t i o n  1 1  

R e g i s t r a t i o n  of t h e  Burden of a Land Obligat ion 

( 1 )  Where t h e  t i t l e  t o  t h e  s e r v i e n t  land i s  reg is te red : -  

( i )  The express  impos i t ion  of a Land Obligat ion 

w i l l  c o n s t i t u t e  a d i s p o s i t i o n  of t h e  

registered land and,  a s  such, w i l l  require  

t o  be completed by r e g i s t r a t i o n  and not ice  

of  i t  made on t h e  r e g i s t e r  of t h e  burdened 

t i t l e .  

A Land Obl iga t ion  which a r i s e s  under  

Propos i t ion  9 o r  10 above (Obl iga t ions  implied 

on a d i v i s i o n  of l and  o r  acqui red  as a r e s u l t  

of long use) w i l l  take e f f e c t  a s  a n  over r id ing  

i n t e r e s t  and accord ingly  any d i s p o s i t i o n  of 

t h e  s e r v i e n t  land w i l l  take e f fec t  subjec t  t o  

i t  notwithstanding t h e  absence of any ref-erence 

t o  i t  on t h e  register. Any person  claiming t o  

have the b e n e f i t  o f  such a Land Obl iga t ion  may 

apply  t o  the  R e g i s t r a r  f o r  t h e  Obl iga t ion  t o  

be noted on t h e  register of t h e  s e r v i e n t  t i t l e .  

I f  a f t e r  c o n s i d e r i n g  a l l  the a v a i l a b l e  evidence 

t h e  R e g i s t r a r  i s  satisfied t h a t  a valid Land 

O b l i g a t i o n  has  come i n t o  being, he must note 

t h e  Obligat ion.  

( i i )  

( 2 )  Where the  t i t l e  t o  t h e  s e r v i e n t  land i s  n o t  reg is te red : -  

( i )  A Land Obl iga t ion  of Class  I1 o r  I11 

(Obl iga t ions  t o  execute  or main ta in  any works 
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Notes t o  Propos i t ion  1 1  

General  It is  proposed t h a t  the  r e g i s t r a t i o n  of Land Obligat ions 
should (wi th  one major except ion i n  connect ion wi th  p o s i t i v e  
o b l i g a t i o n s  of Classes I1 and 111) follow t h e  g e n e r a l  p a t t e r n  of 
t h e  p r e s e n t  law relating t o  easements. (Class  I O b l i g a t i o n s  , 

corresponding t o  r e s t r i c t i v e  covenants  would, i f  n o t  picked up 
on f i r s t  r e g i s t r a t i o n ,  have t o  be o v e r r i d i n g  i n t e r e s t s  i n  the 
same way as  are unrecorded easements. We a p p r e c i a t e  t h a t  t h i s  
p r o v i s i o n  accord ingly  i n c r e a s e s  the number of matters i n  
r e s p e c t  of which compensation would n o t  be payable i f  t h e r e  were 
a n - a c c i d e n t a l  omission on f i r s t  r e g i s t r a t i o n  of t h e  t i t l e  t o  
t h e  s e r v i e n t  land) .  

Para.  ( l ) ( i )  On f i r s t  r e g i s t r a t i o n  of t h e  t i t l e  t o  the  
s e r v i e n t  land ,  a l l  Obl iga t ions  appear ing  on the  t i t l e  o r  
registered i n  t h e  Land Charges register w i l l  be noted on the 
register; t h e r e a f t e r ,  a l l  express ly  c r e a t e d  O b l i g a t i o n s  must 
be noted on the  register and w i l l  n o t  be o v e r r i d i n g  i n t e r e s t s .  

Para .  ( l ) ( i i )  O b l i g a t i o n s  which are not  expressly c r e a t e d  a r e  
not  s u s c e p t i b l e  of r e g i s t r a t i o n  on t h e i r  t t c r e a t i o n t t ,  and they 
must, t h e r e f o r e ,  be o v e r r i d i n g  i n t e r e s t s .  There may be some 
advantage t o  the  dominant land i n  having  t h e  o v e r r i d i n g  
o b l i g a t i o n  noted on t h e  t i t l e  t o  t h e  s e r v i e n t  land and a procedure 
f o r  a t t a i n i n g  t h a t  des i rab le  o b j e c t  i s  accordingly suggested.  

Para .  ( 2 ) ( i )  1 .  Where t h e  land i s  unregis te red ,  t h e  general  
r u l e  i s  t h a t  e q u i t a b l e  i n t e r e s t s  r e q u i r e  f o r  t h e i r  p r o t e c t i o n  
t o  be registered ( i n  t h e  Land Charges r e g i s t e r )  b u t  t h a t  no 
l e g a l  i n t e r e s t  i s  so registrable. To t h e  l a t t e r  t h e r e  i s  an 
e x i s t i n g  exception: puisne mortgages ( l e g a l  charges  n o t  
accompanied by a d e p o s i t  of t i t l e  deeds)  must, though l e g a l ,  
be r e g i s t e r e d  a s  land charges.  As w i l l  be  seen ( P r o p o s i t i o n  13), 
t h e  enforcement o f  a C l a s s  I1 o r  C l a s s  111 Obl iga t ion  may result 
i n  t h e  imposi t ion of a monetary charge on the  servient land and 
i t  i s  t h e r e f o r e  considered t h a t  a l l  O b l i g a t i o n s  of  t h e s e  Classes 
should be r e g i s t e r e d .  
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o r  t o  pay o r  t o  c o n t r i b u t e  t o  t h e  c o s t  of works) 

w i l l  be r e g i s t r a b l e  i n  t h e  r e g i s t e r  of Land 

Charges and acco rd ing ly  w i l l  ( s u b j e c t  t o  

paragraph (3) below) be void a g a i n s t  a purchaser 

f o r  v a l u e  of any i n t e r e s t  i n  the s e r v i e n t  land 

u n l e s s  i t .  has  been so r e g i s t e r e d  b e f o r e  the 

completion of t h e  purchase.  

( i i )  A Land Obligat ion of any o t h e r  c l a s s : -  

(a) i f  s u b s i s t i n g  as a l e g a l  i n t e r e s t ,  s h a l l  

n o t  be r e g i s t r a b l e  in the  r e g i s t e r  of 

Land Charges and s h a l l  be b ind ing  even 

upon purchasers for value of t h e  se rv ien t  

l and  whether o r  n o t  they'have a c t u a l  not ice;  

(b)  i f  s u b s i s t i n g  a s  an  equ i t ab le  i n t e r e s t ,  

s h a l l  be r e g i s t r a b l e  i n  t h e  register of 

Land Charges and accordingly w i l l  ( sub jec t  

t o  paragraph (3) below) be void a g a i n s t  a 

purchaser  f o r  v a l u e  of any i n t e r e s t  i n  the 

s e r v i e n t  land u n l e s s  i t  has been so 

r e g i s t e r e d  be fo re  t h e  completion of the 

purchase.  

(3) Notwithstanding the gene ra l  r u l e  t h a t  a r e g i s t r a b l e  

Land Obl iga t ion  i s  void a g a i n s t  a purchaser  f o r  value completing 

before  r e g i s t r a t i o n  of t h e  Obligat ion,  where:-  

( a )  t h e  O b l i g a t i o n  i s  imposed i n  a conveyance o r  

lease ;  

and 
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(Notes,  Continued) 

Charges A c t  1925 is  n o t  ve ry  s a t i s f a c t o r y ,  s ince  r e g i s t r a t i o n  
under  t h a t  A c t  i s  a g a i n s t  t h e  name o f  t h e  es ta te  owner and not 
a g a i n s t  t h e  a f f e c t e d  land .  Nevertheless ,  i n  r e l a t i o n  t o  
O b l i g a t i o n s  of Classes I1 and I11 which may r e s u l t  i n  a charge 
on t h e  land  having p r i o r i t y  from the  t i m e  of c r e a t i o n ,  i t  seems 
l o g i c a l  t o  t rea t  them i n  t h e  same way as  puisne mortgages (and 
a s  registrable land  charges) .  We f e e l  t h a t  t h a t  would b e  
p r e f e r a b l e  t o  r e v e r t i n g ,  so f a r  a s  t h o s e  Ob l iga t ions  on ly  a r e  
concerned, t o  t h e  pre-1926 r u l e s  about  n o t i c e ,  a s  t h e  Wilberforce 
C o m m i t t e e  recommended i n  r e l a t i o n  t o  p o s i t i v e  covenants.  This 
i s  a mat ter  on which we would p a r t i c u l a r l y  welcome r e a d e r s '  
views. I n  t h i s  connect ion we would add t h a t  a compromise has 
been suggested t o  u s ,  namely t h a t  t h e  o l d  no t i ce  r u l e s  should 
app ly  t o  a p o s i t i v e  Ob l iga t ion  imposed i n  a conveyance o r  lease, 
and t h a t  on ly  those imposed i n  any o t h e r  document shou ld  be 
r equ i r ed  t o  be r e g i s t e r e d  a t  t h e  Land Charges Reg i s t ry .  Having 
regard t o  t h e  d i f f i c u l t i e s  inherent  i n  t h e  Land Charges system, 
w e  t h i n k  t h a t  there i s  much t o  be s a i d  f o r  t h i s  s u g g e s t i o n  and, 
i f  i t  were adopted, t h e  r u l e  suggested i n  paragraph ( 3 )  of t h i s  
P ropos i t i on  would not  be required.  

Para .  ( 2 ) ( i i ) ( a )  Most legal Ob l iga t ions  would be imposed on the  
occasion of a conveyance, and so would be on t h e  t i t l e ;  and 
they should t h e r e f o r e  normally come t o  t h e  no t i ce  o f  a purchaser. 
Again, however, t h e r e  may be some advantage t o  the  dominant land 
t o  have t h e  ex i s t ence  o f  t h e  Ob l iga t ion  recorded on the deeds 
c o n s t i t u t i n g  the  t i t l e  t o  t h e  s e r v i e n t  l and  and i t  i s  f o r  
c o n s i d e r a t i o n  whether t h e  dominant owner should have a r i g h t  t o  
have e i the r  a d u p l i c a t e  conveyance, o r  a memorandum of t h e  

Ob l iga t ion  endorsed on such deeds ( a  r i g h t  s imilar  t o  t h a t  
given by s e c t i o n  200 of  t h e  Law of P rope r ty  A c t  1925). 

Para .  ( 2 ) ( i i ) ( b )  Th i s  p rov i s ion  i s  n o t  intended t o  a p p l y  t o  an 
"e s toppe l  i n t e r e s t "  ( t h a t  i s  t o  say, a n  o b l i g a t i o n  which t h e  
c o u r t  would enforce on pu re ly  e q u i t a b l e  grounds) u n l e s s  and 
u n t i l  t h e  o b l i g a t i o n  has  been dec la red  t o  e x i s t  by an  Order  of 
t h e  c o u r t .  A s  soon a s  a n  Order h a s  been made, however, t he  

2. We accept  t h a t  r e g i s t r a t i o n  unde r  t h e  Land 
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(b)  the Obl iga t ion  is r e g i s t e r e d  i n  the register of 

Land Charges wi th in  four teen  days of completion 

a mortgagee or o t h e r  purchaser for v a l u e  of any i n t e r e s t  i n  the 

s e r v i e n t  land taking such i n t e r e s t  f r o m  the  t rans feree  or 

lessee under the  conveyance or l e a s e  s h a l l  take s u b j e c t  to  t h e  

Land Obligation.  

102 



(Notes,  Continued) 

o b l i g a t i o n  should become a Land O b l i g a t i o n  exac t ly  a s  i f  i t  had 
been expres s ly  c r e a t e d  by agreement between t h e  p a r t i e s  and, i f  
dec l a red  t o  be e q u i t a b l e  i n  i t s  n a t u r e ,  i t  should be  r e g i s t e r e d .  

Para .  ( 3 )  T h i s  i s  e n t i r e l y  new, I t  i s  designed t o  
e l i m i n a t e  a p r a c t i c a l  d i f f i c u l t y  which now a r i s e s  i n  r e l a t i o n  
t o  res t r ic t ive covenants  ( i n  p a r t i c u l a r )  imposed on a t r a n s f e r  
of land  where there i s  a simultaneous mortgage o r  immediate 
sub-sale. Since t h e r e  i s  i n  such a case no time i n  which t o  
register t h e  covenant before  t h e  mortgage o r  sub-sale takes 
effect ,  i t  i s  necessary ( i f  t h e  covenant i s  not t o  b e  v o i d  
a g a i n s t  t h e  mortgagee o r  sub-purchaser) t o  lodge a p r i o r i t y  
n o t i c e  a t  t h e  a p p r o p r i a t e  r e g i s t r y  b e f o r e  e i t h e r  t r a n s a c t i o n  
h a s  been en te red  i n t o .  \Ye th ink  t h a t  t h i s  s t e p  i s  i n  many cases 
unnecessary f o r  t h e  p r o t e c t i o n  of immediate mortgagees or sub- 
purchasers ,  because they  should be aware of any covenan t s  which 
are a c t u a l l y  contained i n  t h e  instrument. of t r a n s f e r ;  a t  the  
same t i m e ,  as  t h e  law now s t ands ,  t h e  consequences of omi t t i ng  
t o  lodge a p r i o r i t y  n o t i c e  could be s e r i o u s .  We accord ing ly  
suggest  t h a t  t h e  law would be improved i f  t h e  r e g i s t r a t i o n  
p rov i s ions  were r e l axed  i n  t h e  circumstances t o  which t h i s  p a r t  
of t h e  P ropos i t i on  a p p l i e s .  



P r o p o s i t i o n  12 

R e g i s t r a t i o n  of t h e  b e n e f i t  of a Land Obl iga t ion  

( 1 )  Nhere t h e  t i t l e s  t o  t h e  r e l e v a n t  i n t e r e s t s  i n  both 

t h e  s e r v i e n t  and t h e  dominant lands  a r e  r e g i s t e r e d ,  t h e  R e g i s t r a r  

w i l l ,  on making a n  e n t r y  of a Land Obl iga t ion  on t h e  t i t l e  t o  

t h e  s e r v i e n t  land ,  a l s o  e n t e r  t h e  b e n e f i t  of t h e  Obl iga t ion  on 

t h e  t i t l e  o r  t i t l e s  t o  t h e  dominant land.  

(2)  Where t h e  t i t l e  t o  t h e  r e l e v a n t  i n t e r e s t  i n  the 

s e r v i e n t  land i s  n o t  r e g i s t e r e d ,  t h e  Regis t ra r  w i l l  not  be under  

a du ty  t o  e n t e r  t h e  b e n e f i t  on t h e  t i t l e  o r  t i t l e s  t o  the 

dominant land but  he  may do so if he t h i n k s  f i t  or h e  may note 

t h a t  t h e  b e n e f i t  of a Land O b l i g a t i o n  i s  claimed. 



Note t o  Propos i t ion  12 

T h e  v a l i d i t y  of a Land Obl iga t ion  should not  depend i n  
any way on r e g i s t r a t i o n  of t h e  b e n e f i t ,  b u t  we t h i n k  t h a t  it 
would be g e n e r a l l y  d e s i r a b l e ,  where  t h e  t i t l e  t o  t h e  dominant 
land i s  registered, t o  have t h e  O b l i g a t i o n s  b e n e f i t i n g  t h e  land 
e n t e r e d  as  p a r t  of i ts  d e s c r i p t i o n .  W e  are,  however, aware 
t h a t  there  a r e  s e r i o u s  p r a c t i c a l  d i f f i c u l t i e s  i n  t h i s  f o r  t h e  
Land Regis t ry ;  i t  m i g h t  involve t h e  product ion  of complicated 
f i l e d  p l a n s  where t h e  dominant land w a s  p a r t  of a b u i l d i n g  
e s t a t e  s u b j e c t  t o  mutual Obligat ions,  and problems c o u l d  a l s o  
a r i s e  i f  t h e  s e r v i e n t  land  w a s  u n r e g i s t e r e d  and i t s  i d e n t i t y  
w a s  no t  c l e a r .  \ 



ProDosi t ion 13 

Enforcement and Remedies 

( i )  The B e n e f i t  

Subjec t  t o  t h e  c o u r t ’ s  d i s c r e t i o n  i n  (v)  below, a Land 

O b l i g a t i o n  w i l l  be enforceable  by:- 

( a )  any person  who c u r r e n t l y  owns an i n t e r e s t  ( e i t h e r  

legal o r  e q u i t a b l e )  i n  t h e  dominant l a n d  benefi ted 

by the Obligat ion;  o r  

(b) any person who is  i n  occupat ion  of t h e  dominant 

land. 

( i i )  The Burden - Negative Land O b l i g a t i o n s  

Subjec t  t o  Propos i t ion  18 below, a Land O b l i g a t i o n  of 

Classes I ,  

( a )  

I V  or V may be enforced against : -  

any person  who c u r r e n t l y  owns the i n t e r e s t  i n  the 

s e r v i e n t  land which w a s  o r i g i n a l l y  burdened w i t h -  

t h e  O b l i g a t i o n ;  o r  

any person owning an  i n t e r e s t  der ived from t h a t  

i n t e r e s t ;  o r  

any person  i n  occupat ion of t h e  whole or  re levant  

p a r t  of t h e  s e r v i e n t  l a n d ;  o r  

any o t h e r  person who knowing of t h e  e x i s t e n c e  of 

t h e  O b l i g a t i o n  i n t e r f e r e s  with the enjoyment of 

t h e  b e n e f i t  of t h a t  O b l i g a t i o n  without  lawful  

a u t h o r i t y  o r  excuse. 
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Notes t o  Propos i t ion  13 

Genera 1 Persons who have par ted w i t h  t h e i r  i n t e r e s t s  i n  e i t h e r  
t h e  dominant o r  t h e  s e r v i e n t  land w i l l  no longer  be concerned 
w i t h  t h e  Land Obl iga t ions  a f f e c t i n g  t h e  land  (unless  they 
themselves  i n t e r f e r e  w i t h  t h e  enjoyment of the  b e n e f i t  of an 
Obl iga t ion) .  

Para.  ( i )  We suggest  t h a t  O b l i g a t i o n s  should be e n f o r c e a b l e  by 
any person i n t e r e s t e d  i n  t h e  mat ter .  Even mere s q u a t t e r s  a r e  
included,  but  a t t e n t i o n  i s  drawn t o  paragraph (VI.  

Para .  ( ii) T h i s  paragraph s u b s t a n t i a l l y  reproduces t h e  present  
law as t o  easements,  t o  wh ich  r e s t r i c t i v e  covenants are 
a s s i m i l a t e d .  
is  however less s t r i c t  than t h e i r  p r e s e n t  l i a b i l i t y  f o r  
i n t e r f e r e n c e  wi th  an  easement; w e  t h i n k  t h a t  an independent 
c o n t r a c t o r ,  for example, working on t h e  s e r v i e n t  land  should 
not  be l i a b l e  t o  t h e  dominant owner f o r  i n t e r f e r i n g  w i t h  t h e  
b e n e f i t  of  an  O b l i g a t i o n  of which he w a s  no t  a c t u a l l y  aware. 
We would add t h a t ,  f o r  t h e  purpose of t h i s  Propos i t ion ,  a person 
who h a s  obtained a t i t l e  by adverse possess ion  (and a person 
d e r i v i n g  t i t l e  from him) i s  intended t o  be regarded as  owning 
a n  i n t e r e s t  der ived from t h a t  of t h e  person dispossessed.  

Para .  ( i i i )  T h i s  would represent  e n t i r e l y  new law, s i n c e  a 
p o s i t i v e  covenant is  n o t  now d i r e c t l y  enforceable  a g a i n s t  t h e  
owner f o r  t h e  t i m e  be ing  of t h e  land concerned. The c3asses  
of  persons a g a i n s t  whom a p o s i t i v e  O b l i g a t i o n  may be enforced 
d i f f e r  from those a g a i n s t  whom o t h e r  Obl iga t ions  may be enforced 
i n  t h a t :  

The l i a b i l i t y  of s t r a n g e r s  t o  t h e  land u n d e r  (d) 

1 .  I n  t h e  n a t u r e  of t h i n g s ,  strangers t o  t h e  l a n d  
cannot be i n  breach of a p o s i t i v e  Obl iga t ion ,  and 

2 .  1Ve do n o t  t h i n k  t h a t  dominant owners should be 

a b l e  t o  r e q u i r e  s h o r t  term t e n a n t s  a t  rack r e n t s ,  
o r  mere l i c e n c e e s ,  t o  f u l f i l  p o s i t i v e  o b l i g a t i o n s ,  
t h e  burden of which might be o u t  of a l l  p ropor t ion  
t o  t h e i r  i n t e r e s t s  i n  t h e  land .  
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( i i i )  The Burden - P o s i t i v e  Land Obl iga t ions  

A Land O b l i g a t i o n  of C l a s s e s  I1 o r  I11 may be enforced 

a g a i n s t  : - 
( a )  any person who c u r r e n t l y  owns the i n t e r e s t  i n  the 

s e r v i e n t  land ( o r  any p a r t  thereof )  w h i c h  was  

o r i g i n a l l y  burdened w i t h  t he  Obl iga t ion ;  o r  

( b )  any person having a tenancy derived from t h a t  

i n t e r e s t  f o r  a term exceeding twenty one  y e a r s  

o r  f'or a lesser t e r m  a t  a ground r e n t ;  o r  

( c )  any person ( o t h e r  than a tenant  of t h e  s e r v i e n t  

land o r  p a r t  thereof  or a l i c e n s e e  under  a 

revocable  l icence)  who is  i n  occupation of  the 

whole o r  any p a r t  of t h e  s e r v i e n t  land.  

A s  between a tenant  bound to  perform such a n  Obligat ion 

and h i s  l andlord  a l s o  bound by t h e  same Obl iga t ion ,  t h e  l a t t e r  

s h a l l  have primary l i a b i l i t y  t o  perform t h e  O b l i g a t i o n  unless  

they have agreed t o  t h e  cont ra ry ,  and i f  the t e n a n t  is ca l led  

upon t o  perform t h e  Obl iga t ion ,  he s h a l l  have t h e  same remedies 

a g a i n s t  h i s  l a n d l o r d  as  t h e  person e n t i t l e d  t o  t h e  b e n e f i t  of 

the Obl iga t ion .  

( i v )  Remedies 

( 1 )  The normal remedies f o r  breach of a Land Obligat ion 

w i l l  be:- 

( a )  t o  r e s t r a i n  a breach o f  a negat ive O b l i g a t i o n  

( i .e .  Classes I ,  I V  and V ) ,  an  i n j u n c t i o n ,  o r  

a s  a n  a l t e r n a t i v e  o r  i n  a d d i t i o n ,  damages f o r  

t h e  breach. 108 



(Notes,  Continued) 

Although w e  would t h u s  exempt a p a r t i c u l a r  c lass  of 
t e n a n t  o r  occupier  from d i r e c t  l i a b i l i t y ,  i t  would u s u a l l y  
remain poss ib le  f o r  t h e  burden t o  be e f f e c t i v e l y  t r a n s f e r r e d  
under  t h e  terms of t h e  lease o r  tenancy.  We t h i n k  t h a t  tenants  
not  w i t h i n  the  exempted c l a s s  should be d i r e c t l y  l i a b l e :  
indeed,  i t  would be t o  t h e  person i n  a c t u a l  occupat ion of t h e  
s e r v i e n t  land t h a t  t h e  dominant owner would n a t u r a l l y  look. 
Nevertheless ,  we sugges t  t h a t  it would normally be a p p r o p r i a t e  
t h a t  t h e  burden of  c a r r y i n g  out  a p o s i t i v e  Obl iga t ion  should 
f a l l  on t h e  landlord ;  and, s u b j e c t  t o  t h e  terms of any  
arrangement between t h e  landlord and t h e  tenant ,  t h e  Propos i t ion  
produces t h a t  r e s u l t .  The g r e a t e r  t h e  i n t e r e s t  of t h e  tenant ,  
t h e  more l i k e l y  i s  i t  t h a t  a s  between himself  and h i s  landlord,  
t h e  burden would be p laced  on h i m .  

Para .  ( i v )  

( l ) ( a )  These a r e  t h e  e x i s t i n g  remedies for i n t e r f e r e n c e  w i t h  
easements and p r o f i t s  and breaches of r e s t r i c t i v e  covenants ,  and 
noth ing  f u r t h e r  seems t o  be required.  

( b )  The enforcement of p o s i t i v e  covenants  gives rise t o  some 
s p e c i a l  d i f f i c u l t i e s  which may, indeed,  have been among the 
reasons  f o r  t h e  f a c t  t h a t  such covenants  have not  h i t h e r t o  run 
w i t h  t h e  land. F i r s t ,  i f  t h e  covenants  a r e  worth e n f o r c i n g  a t  
a l l ,  damages f o r  t h e i r  breach may, a l o n e ,  be inadequate ;  and 
t h e  mandatory i n j u n c t i o n  is  an u n s u i t a b l e  remedy for t h e  

enforcement of a cont inuing  l i a b i l i t y .  I n  t h e  l a s t  r e s o r t ,  
t h e r e f o r e ,  t h e  dominant owner must be ab le  t o  c a r r y  o u t  the work 
h imsel f  and convert  t h e  s e r v i e n t  owner 's  l i a b i l i t y  t o  perform 
an  act  i n t o  a l i a b i l i t y  t o  pay a sum of money. For t h a t  purpose, 
i n  t h e  c a s e  of a C l a s s  I1 Land O b l i g a t i o n ,  the  dominant owner 
must be given r igh t s  of access  t o  t h e  s e r v i e n t  land.  The second 
d i f f i c u l t y ,  which t h e  Wilberforce Committee's r e p o r t  d i d  not 
d i s c u s s ,  a r i s e s  on t h e  d i v i s i o n  of t h e  s e r v i e n t  land  i n t o  
s e v e r a l  p l o t s  i n  s e p a r a t e  ownership. A s  i n  the  c a s e  of rent-  
charges ,  i t  is  e s s e n t i a l  from t h e  dominant owner's p o i n t  of 
view t h a t  each p l o t  should be s e v e r a l l y  l i a b l e  f o r  t h e  whole 
of t h e  Obligat ion;  i f  t h i s  were not so ,  t h e  s e c u r i t y  f o r  the 
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(b)  To secu re  the performance of a p o s i t i v e  Obligat ion 

of C l a s s  11, a person e n t i t l e d  t o  e n f o r c e  t h e  

Ob l iga t ion  s h a l l  f irst  g i v e  no t i ce  t o  t h e  person 

bound t o  perform it (o r  t o  one o r  more of such 

persons)  r e q u i r i n g  performance of t h e  Obligat ion 

w i t h i n  a specified reasonable  t i m e ,  and s t a t i n g  

a n  i n t e n t i o n  t o  e n t e r  i n  d e f a u l t .  If t h e  

O b l i g a t i o n  i s  not duly performed, t h e  person 

r e q u i r i n g  performance may ( a f t e r  g i v i n g  no t i ce  

of t h e  fact of d e f a u l t  and of h i s  i n t e n t i o n  t o  

e n t e r  t o  t h e  occupier  of the p a r t  of t h e  se rv ien t  

land on which t h e  work is t o  be c a r r i e d  o u t  and 

t o  t h e  occup ie r  of any o t h e r  p a r t  of the se rv ien t  

land g i v i n g  access  t o  t he  r e l evan t  p a r t )  e n t e r  on 

t h e  s e r v i e n t  land and do t h e  work h imse l f .  But 

i f  t h e  occup ie r  o r  t h e  person bound by the  Obligat ion 

serves a counter-not ice  d i s p u t i n g  h i s  r i g h t  to e n t e r ,  

t h e  dominant owner must o b t a i n  t h e  l e a v e  of the  c o u r t .  

The expense incurred by t h e  dominant owner (and, i f  

he is s u c c e s s f u l ,  h i s  c o u r t  c o s t s )  s h a l l ,  when the  

sum has  been agreed by a person bound by t h e  

Ob l iga t ion ,  c o n s t i t u t e  a debt due t o  t h e  dominant 

owner from such person. 

t h e  sum shal l  be determined by t h e  c o u r t .  

I n  t h e  absence of a&eement, 

(c )  To s e c u r e  t h e  performance of a p o s i t i v e  Obligat ion 

of C l a s s  111, any expense incurred by t h e  dominant 

owner i n  c a r r y i n g  o u t  the works himself o r  any 
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(Notes ,  Continued) 

performance of t h e  Obl iga t ion  would be diminished (and ,  indeed, 
could  be rendered nugatory) .  We accord ingly  provide  under t h i s  
sub-paragraph a r i g h t  of access  t o  the  dominant owner (with 
safeguards) ,  i n  o r d e r  t o  enable  h i m ,  where necessary ,  t o  
e x e r c i s e  the  remedy of  self-help;  and we provide t h a t  the c o s t  
t o  t h e  dominant owner of e x e r c i s i n g  t h a t  remedy s h a l l  be a debt 
due from t h e  s e r v i e n t  owner, o r  from any s e r v i e n t  owner, 
agree ing  the  amount. One of s e v e r a l  s e r v i e n t  owners thus  
i n c u r r i n g  a debt t o  t h e  dominant owner w i l l  have a r i g h t  of 
c o n t r i b u t i o n  ( o r  i f  a p p r o p r i a t e ,  indemnity)  from t h e  o t h e r s ,  
under  Propos i t ion  19 below. 

( c )  A Class  I11 Land Obl iga t ion  i s  concerned w i t h  works t o  
be c a r r i e d  out  on t h e  dominant land.  It  w i l l  normally be an 
O b l i g a t i o n  t o  pay f o r  such works, and not t o  c a r r y  them out ;  
b u t  i n  any event  t h e  dominant owner h a s  no access  problems. 
This  g r e a t l y  s i m p l i f i e s  the  suggested enforcement machinery, 
b u t  s o  f a r  a s  any monetary l i a b i l i t y  i s  concerned, t h e  provis ion 
i s  i d e n t i c a l  wi th  t h a t  r e l a t i n g  t o  C l a s s  I1 O b l i g a t i o n s .  

(d)  Under paragraph (iii) above we have p r o t e c t e d  c e r t a i n  
o c c u p i e r s  from d i r ec t  l i a b i l i t y ;  and t h e  dominant owner may i n  
any event  w i s h  t o  be a b l e  t o  enforce  t h e  l i a b i l i t y  a g a i n s t  some 
o t h e r  person i n t e r e s t e d  i n  t h e  s e r v i e n t  land. It i s ,  therefore ,  
necessary t h a t  he should be a b l e  t o  f i n d  out  who t h e  persons 
r e s p o n s i b l e  may be. 

( 2 )  A monetary l i a b i l i t y  may e i t h e r  be o r i g i n a l  ( t h i s  would 
be t h e  normal s i t u a t i o n  i n  the  c a s e  of a Class  I11 Obl iga t ion) ,  
o r  it may a r i s e  a s  a r e s u l t  of d e f a u l t  on the  p a r t  of the  
s e r v i e n t  owner o r  owners pr imar i ly  l i a b l e  t o  c a r r y  o u t  works. 
I t  may be q u a n t i f i e d  by agreement or by the  c o u r t .  If the 
dominant owner has  t o  r e s o r t  t o  t h e  c o u r t  f o r  t h e  recovery of 
t h e  agreed sum, o r  f o r  t h e  q u a n t i f i c a t i o n  and recovery  of the 
sum, t h e  c o u r t  h a s  a n  e x i s t i n g  power t o  make an  Order  charging 
t h e  defendant ' s  interes ' t  i n  the  land  w i t h  payment o f  t h e  
judgment debt .  I n  t h e  ord inary  way, such a charge would take 
i t s  p r i o r i t y  from t h e  d a t e  of the  Order;  we agree ,  however, 
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d e f a u l t  i n  payment o r  c o n t r i b u t i o n  (and t h e  c o s t  

o f  any proceedings i n  c o u r t )  s h a l l ,  when t h e  sum 

has  been agreed by a person  bound by t h e  Obligat ion,  

c o n s t i t u t e  a debt due t o  t h e  dominant owner from 

such person. I n  t h e  absence of agreement,  the sum 

s h a l l  be determined by t h e  c o u r t ,  

(d)  To f a c i l i t a t e  t h e  d iscovery  of the i d e n t i t y  of the  

persons c u r r e n t l y  bound by t h e  Obl iga t ion ,  any person 

e n t i t l e d  t o  enforce a Land Obligat ion may a t  any 

time r e q u i r e  t h e  occupier  of the  s e r v i e n t  land (or  

of any p a r t  thereof )  o r  any o t h e r  person appearing 

t o  have a n  i n t e r e s t  i n  t h e  s e r v i e n t  l a n d ,  t o  s t a t e  

the  n a t u r e  of h i s  i n t e r e s t  t h e r e i n  and t h e  name and 

address of  t h e  person ( i f  any) owning t h e  immediate 

s u p e r i o r  i n t e r e s t  i n  t h e  s e r v i e n t  land. 

(2) I n  any proceedings i n s t i t u t e d  by t h e  dominant owner 

e i the r  f o r  t h e  enforcement of a deb t  a r i s i n g  under sub- 

paragraphs (b)  o r  ( c )  above o r  for t h e  de te rmina t ion  of  the amount 

due t o  h i m ,  t h e  c o u r t  may make an o r d e r  charging t h e  defendants '  

r e s p e c t i v e  i n t e r e s t s  i n  t h e  s e r v i e n t  land.  The charge imposed 

by such an  order s h a l l  have t h e  same p r i o r i t y  a s  t h e  Land 

O b l i g a t i o n  i n  r e s p e c t  of which the money l i a b i l i t y  h a s  a r i sen .  

No lease f o r  21 y e a r s  o r  less a t  a rack r e n t  s h a l l  however be 

l i a b l e  t o  be d e f e a t e d  by the e x e r c i s e  o f  t h e  powers conferred by 

t h e  charge. 

( v )  Powers of t h e  c o u r t  

I n  any proceedings f o r  enforcement t h e  c o u r t  may refuse t o  
112 



(Notes,  Continued) 

w i t h  t h e  l i l b e r f o r c e  Committee t h a t  s i n c e  a p o s i t i v e  Land 
O b l i g a t i o n  binds t h e  land ,  t h e  judgment should be regarded 
merely as quant i fy ing  t h e  l i a b i l i t y  and t h e  charge should take 
p r i o r i t y  from t h e  date of i t s  impos i t ion ,  where t h e  defendant 
owned t h e  s e r v i e n t  land  a t  t h a t  date;  otherwise,  f r o m  t h e  date  
of  i ts  r e g i s t r a t i o n .  Tenants p r o t e c t e d  from d i r e c t  l i a b i l i t y  
( s e e  Notes t o  paragraph ( i i i )  above) should a l s o  be pro tec ted  
from t h e  consequences of charges on t h e i r  l a n d l o r d ' s  i n t e r e s t s .  

Para .  (v)  Under t h i s  provis ion  t h e  c o u r t  could,  f o r  example, 
d e c l i n e  t o  assist s q u a t t e r s .  Moreover, as the  Wilber force  
Committee said:  "Changing circumstances o r  unforeseen events  
may not  only,  as  i n  t h e  case of n e g a t i v e  covenants,  render the 
o b l i g a t i o n  obsole te  o r  unnecessary,  t h e y  may a l s o  make i t  f a r  
more onerous t o  perform". 



make an  o r d e r  i f  i t  t h i n k s  t h a t  t h e  p l a i n t i f f ' s  i n t e r e s t  i s  n o t  

m a t e r i a l l y  a f f e c t e d  by t h e  breach o r  t h a t  for some  other  reason 

it would be u n j u s t  to do so. It may f u r t h e r ,  i f  i t  t h i n k s  f i t ,  

v a r y  or  d ischarge  t h e  Obl iga t ion  o n  any ground on which the 

Lands Tribunal  could  do so ( s e e  P r o p o s i t i o n  16 below) on 

s u i t a b l e  tem.5 as t o  compensation, provided a l l  t h e  persons 

e n t i t l e d  t o  t h e  b e n e f i t  of t h e  O b l i g a t i o n  who would be e f f e c t e d  

by t h e  a l t e r a t i o n  are before  t h e  c o u r t .  





P r o p o s i t i o n  14 
Inchoate  O b l i g a t i o n s  

Any person who is enjoying a f a c i l i t y  over  t h e  s e r v i e n t  

land  and who h a s  n o t  y e t  acquired ( b u t , i f  t h e  same circumstances 

cont inued,  would a f t e r  twelve years u s e  acquire)  a Land 

O b l i g a t i o n  of class IV o r  V s h a l l  have a right of a c t i o n  aga ins t  

anyone other  t h a n  t h e  owner of a n  i n t e r e s t  i n  the s e r v i e n t  land 

t o  which  the  enjoyment is adverse (or any person a c t i n g  w i t h  

t he  a u t h o r i t y  of such owner) who, knowing t h a t  he  is enjoying 

t h a t  f a c i l i t y ,  i n t e r f e r e s  w i t h  h i s  enjoyment of it. 
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Notes t o  Propos i t ion  I4 
1 .  T h i s  P r o p o s i t i o n ,  which c o n t a i n s  new law, i s  p u t  forward 
upon the  assumption t h a t  p r e s c r i p t i o n  w i l l  be r e t a i n e d .  

2 .  Since t h e  p r i n c i p a l  moral j u s t i f i c a t i o n  f o r  r e t a i n i n g  
p r e s c r i p t i o n  i s  t h e  s e r v i e n t  owner's acquiescence i n  t h e  
enjoyment of t h e  f a c i l i t y  over a number of y e a r s ,  the  person 
en joying  t h e  f a c i l i t y  cannot have any r i g h t s  a g a i n s t  t h e  
s e r v i e n t  land u n t i l  t h e  p r e s c r i p t i v e  per iod  is complete .  But 
t h e r e  i s  no reason why s t r a n g e r s  should be f r e e  t o  i n t e r f e r e .  
The absence of any p r o t e c t i o n  a g a i n s t  i n t e r r u p t i o n  by t h i r d  
p a r t i e s ,  al though n o t  d e a l t  w i t h  i n  t h e  Law Reform Committee's 
Report ,  has  been t h e  s u b j e c t  of criticism and i t  i s  suggested 
t h a t  a prospec t ive  p r e s c r i p t i v e  owner of a Land O b l i g a t i o n  
should not ,  i n  t h i s  r e s p e c t ,  be i n  a worse p o s i t i o n  t h a n  a 
person i n  t h e  p r o c e s s  of obta in ing ,  by adverse p o s s e s s i o n ,  
t i t l e  t o  t h e  land itself. I n t e r f e r e n c e  by an  independent  
c o n t r a c t o r  engaged by t h e  owner of the  s e r v i e n t  land  would 
f o r  t h i s  purpose be regarded as i n t e r r u p t i o n  by t h e  s e r v i e n t  
owner h imsel f .  

3. Where more t h a n  one person i s  u s i n g  a f a c i l i t y  over 
o t h e r  land ,  none should be able t o  exc lude  the o t h e r s ,  but  
each should be a b l e  t o  prevent t h e  o t h e r s  from e x c l u d i n g  h i s  
enjoyment. 
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P r o v o s i t i o n  15 

Powers of t h e  Lands Tribunal  t o  impose Land O b l i g a t i o n s  

( 1 )  Where a n  owner of a f r e e h o l d  or l e a s e h o l d  i n t e r e s t  

i n  land  desires t o  c a r r y  ou t  a specific development o n  h i s  

l and  or to  make a specific change of the use of h i s  land ,  t h e  

Lands Tribunal  w i l l  be empowered t o  impose Land Obl iga t ions  

over other  land  o n  t h e  payment of compensation where appropr i a t e  

and on such c o n d i t i o n s  a s  it t h i n k s  f i t  i f  i t  i s  sa t i s f ied  t h a t  

a l l  t h e  fo l lowing  circumstances are present:-  

( i )  i t  i s  i n  t h e  publ ic  i n t e r e s t  t h a t  t h e  dominant 

land  should be developed or used i n  t h a t  way; 

( i i )  t h e  development o r  change of use canno t  be 

effective u n l e s s  s p e c i f i c  Land O b l i g a t i o n s  a re  

imposed o n  t h e  servient  land;  

( i i i )  t h e  owner of the  i n t e r e s t  t o  be burdened i n  the  

s e r v i e n t  land  can be adequately compensated in. 

money f o r  any loss  o r  disadvantage h e  may s u f f e r  

from t h e  imposit ion of t h e  Land Obl iga t ions ;  

and 

( i v )  i n  a l l  t h e  c i rcumstances the r e f u s a l  of the  

owner of t h e  i n t e r e s t  t o  be burdened i n  t h e  

s e r v i e n t  land  t o  agree t o  t h e  impos i t i on  of 

t h e  O b l i g a t i o n s  i s  unreasonable  or no person 

c a n  b e  found who is competent t o  e n t e r  i n t o  an  

agreement under which t h e  s p e c i f i c  Ob l iga t ions  

could be imposed. 
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Notes t o  P ropos i t i on  12 
General Both p a r t s  of t h i s  P r o p o s i t i o n ,  which i s  more f u l l y  
discussed a t  paragraphs 113-120, g r e a t l y  extend t h e  j u r i s d i c t i o n  
of t h e  Lands Tribunal  and go much f u r t h e r  than s e c t i o n  84 of 
t h e  Law of Property A c t  1925 a s  amended i n  1969. 

Para.  ( 1 )  This  p a r t  of t h e  P ropos i t i on  i s ,  e s s e n t i a l l y ,  an 
instrument  of pub l i c  po l i cy ,  and r e p r e s e n t s  e n t i r e l y  new law. 
As we p o i n t  ou t  i n  paragraph 115 we t h i n k  t h e  t i m e  may have 
come f o r  the law, i n  t h e  publ ic  i n t e r e s t ,  t o  go some way towards 
he lp ing  an  owner of l and  t o  acqu i r e  such  r i g h t s  a s  are e s s e n t i a l  
t o  enab le  h i m  t o  pu t  h i s  land t o  b e t t e r  use.  This P ropos i t i on  
g i v e s  e f f e c t  t o  t h a t  view. The e x e r c i s e  of t he  Lands Tribunal ' s  
extended powers would, however, be s u b j e c t  t o  s t r i n g e n t  
cond i t ions .  

Para.  ( 2 )  Although t h i s  p a r t  of t h e  P ropos i t i on  a l s o  provides 
f o r  t h e  imposi t ion o f  Obligat ions,  it i s  less r a d i c a l ,  s i n c e  
by d e f i n i t i o n  t h e  p rospec t ive  s e r v i e n t  owner has no t  i n t e r r u p t e d  
t h e  p re sen t  enjoyment o f  t h e  f a c i l i t i e s  i n  quest ion.  The 
procedure would enable implied O b l i g a t i o n s  a r i s i n g  unde r  
P ropos i t i on  9 t o  be confirmed i n  c a s e  of doubt; and we suggest 
t h a t  it might e v e n t u a l l y  be regarded as a s a t i s f a c t o r y  
s u b s t i t u t e  f o r  p r e s c r i p t  ion.  



(2) Where t h e  owner of a n  i n t e r e s t  i n  l a n d  is a c t u a l l y  

e n j o y i n g  f a c i l i t i e s  o v e r  o t h e r  land  the b e n e f i t s  of which a r e  

capable  of s u b s i s t i n g  as Land O b l i g a t i o n s  and i n  a l l  t h e  

circumstances ( i n c l u d i n g  t h e  l e n g t h  of t ime over  which they 

have been enjoyed and t h e  c i rcumstances i n  which such  enjoyment 

began) i t  is reasonable  t h a t  t h e  fac i l i t i es  should be enjoyed 

a s  Land Obl iga t ions ,  t h e  Lands T r i b u n a l  w i l l  be empowered t o  

impose Land O b l i g a t i o n s  over t h e  other land on t h e  payment of 

compensation where a p p r o p r i a t e  t o  t h e  owner of t h e  i n t e r e s t  t o  

be burdened and on such condi t ions  a s  i t  th inks  f i t .  

120 



121 



P r o p o s i t i o n  16 

Powers of t h e  Lands Tr ibunal  t o  v a r y  o r  discharge Land Obl iga t ions  

The Lands T r i b u n a l  w i l l  be a b l e  t o  vary o r  d i scharge  a 

Land Obl iga t ion  o r  t o  s u b s t i t u t e  a d i f f e r e n t  O b l i g a t i o n  on the 

payment of compensation where a p p r o p r i a t e  and on such  condi t ions 

as it t h i n k s  f i t  i f  it i s  satisfied:- 

. ( 1 )  t h a t  t h e  Obl iga t ion  i s  obsolete (o r  i n  t h e  case of 

a p o s i t i v e  Obl iga t ion ,  inadequate)  i n  i ts  present  

form; o r  

( 2 )  t ha t  i t  impedes some r e a s o n a b l e  u s e r  of  t he  

s e r v i e n t  land  f o r  p u b l i c  o r  p r i v a t e  purposes  

provided tha t  : - 
(a )  i ts continuance either:- 

(i) does not s e c u r e  t o  t h e  persons  e n t i t l e d  

t o  t h e  b e n e f i t  any p r a c t i c a l  b e n e f i t  of 

any s u b s t a n t i a l  va lue  o r  advantage;  OF 

( i i )  is  cont ra ry  t o  t h e  publ ic  i n t e r e s t ,  and 

i n  determining whether t h i s  is so and 

whether t h e  O b l i g a t i o n  should be varied 

or  discharged t h e  Lands T r i b u n a l  s h a l l  

t a k e  i n t o  account  the  development plan 

f o r  t h e  area and any dec lared  o r  

a s c e r t a i n a b l e  p a t t e r n  f o r  t h e  g r a n t  o r  / 
r e f u s a l  of p lanning  permissions i n  the 

area and t h e  per iod  a t  which and context 

i n  which t h e  Obl iga t ion  w a s  imposed o r  

a r o s e  and any o t h e r  m a t e r i a l  circumstances;  
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Note to Proposit ion 16 

This  Proposit ion appl i e s  s e c t i o n  84 of the Law O f  Property 
A c t  1925 (as  amended) t o  a l l  Land Obl igat ions .  The Lands 
Tribunal’s  j u r i s d i c t i o n  would, moreover, be extended to  enable 
app l i ca t ions  t o  be made, i n  cer ta in  circumstances,  by the  
dominant owner. 



and t h a t  

(b)  t h e  owner of t h e  b e n e f i t e d  i n t e r e s t  i n  t h e  

dominant land can be adequately compensated 

i n  money f o r  any loss or  disadvantage he  

would s u f f e r  by t h e  v a r i a t i o n  o r  d i scha rge ;  

o r  

(3) t h a t  t h e  persons e n t i t l e d  t o  the b e n e f i t  have agreed 

e i ther  expres s ly  o r  by impl i ca t ion  by t h e i r  a c t s  

o r  omissions,  t h a t  i t  should be v a r i e d  o r  

discharged;  o r  

( 4 )  i n  t h e  c a s e  of a p o s i t i v e  Obligat ion t o  execute works 

o r  pay money, t h a t  t h e  Ob l iga t ion  has  become. 

d i s p r o p o r t i o n a t e l y  onerous i n  r e l a t i o n  to  . t h e  b e n e f i t  

which i t s  performance s e c u r e s .  

Provided t h a t  i n  t h e  c a s e  of a p o s i t i v e  Obligat ion t o  execute 

works o r  pay money, t h e  Tribunal  s h a l l  not  make i t  more onerous, 

save excep t iona l ly  where t h e r e  a r e  mutual Ob l iga t ions  f o r  

c o n t r i b u t i o n s  of f i x e d  sums and those  c o n t r i b u t i o n s  have c l e a r l y  

become inadequate f o r  the  purpose f o r  which they are paid.  
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P r o p o s i t i o n  17 

J u r i s d i c t i o n  of t h e  High Court 

( 1 )  The High Court  w i l l  have  power on t h e  a p p l i c a t i o n  of  

any person i n t e r e s t e d  t o  declare:-  

( a )  whether or not i n  any p a r t i c u l a r  case  any land o r  

i n t e r e s t  i n  land i s ,  o r  would i n  any g i v e n  event 

be, affected by a Land Obl iga t ion ;  

(b)  what, upon t h e  t r u e  c o n s t r u c t i o n  of any instrument 

p u r p o r t i n g  t o  impose a Land Obligat ion,  i s  the  

na ture  and e x t e n t  of  t h e  Obl iga t ion  and whether 

and by whom i t  i s ,  o r  would i n  any g i v e n  event  be, 

enforceable .  

( 2 )  This  power may be e x e r c i s e d  not  only where the 

imposi t ion of a v a l i d  Land Obl iga t ion  h a s  been e s t a b l i s h e d  i n  

l a w  but  a l s o  where t h e  Court  is  s a t i s f i e d  t h a t  e i t h e r  or any 

of t h e  p a r t i e s  t o  t h e  proceedings is estopped on e q u i t a b l e  

p r i n c i p l e s  from denying t h e  e x i s t e n c e  of  an  o b l i g a t i o n  which 

could have been imposed a s  a v a l i d  Land Obligat ion.  

(3 )  Where t h e  Court  makes a d e c l a r a t i o n  t h a t  a n  i n t e r e s t  

i n  land is  e f f e c t e d  by a Land O b l i g a t i o n  e i ther : -  

( a )  where t h a t  Obl iga t ion  is  n o t  contained i n  any 

instrument  o r  

(b)  where t h e  Court  d e c l a r e s  t h e  nature  and e x t e n t  

of a n  o b l i g a t i o n  contained i n  an ins t rument  

where t h e  n a t u r e  and e x t e n t  a r e  not clear from 

t h a t  ins t rument ,  
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Notes t o  P ropos i t i on  17 

Para .  ( 1 1  This  reproduces the  C o u r t ’ s  e x i s t i n g  j u r i s d i c t i o n  
under  s e c t i o n  84 of t h e  Law of Prope r ty  A c t  1925 (as amended), 
s u b s t i t u t i n g  r e f e r e n c e s  t o  Land O b l i g a t i o n s  f o r  t h o s e  t o  
r e s t r i c t i o n s .  

Para .  ( 2 )  Th i s  r ecogn i ses  t h e  e q u i t a b l e  j u r i s d i c t i o n  which 
t h e  Court  a l r eady  assumes i n  cases such a s  Ives v. High [1967] 
2 W.L.R. 789, t h e  facts  i n  which a re  set ou t  i n  paragraph 29. 

Para .  (3) I n  a p p r o p r i a t e  c i rcumstances,  a Court O r d e r  w i l l  
l e a d  t o  t h e  r e g i s t r a t i o n  of t h e  Land Obligat ion.  



the dec larat ion  s h a l l  spec i fy  that  the  ob l iga t ion  i s  a Land 

Obl igat ion and of which c l a s s  and whether i t  i s  a l e g a l  or 

equ i tab le  Obl igat ion and s h a l l  i d e n t i f y  the  dominant and 

s e r v i e n t  land. Thereafter,  the prov i s ions  r e l a t i n g  t o  

Obligations express ly  created s h a l l  apply.  
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ProDosi t ion 18 

Negative Land O b l i g a t i o n s  - Subdiv is ion  of  Serv ien t  Land 

Where land  which i s  t h e  s e r v i e n t  land i n  r e s p e c t  of a 

nega t ive  Land O b l i g a t i o n  of Class I ,  IV or  V i s  subdivided i n t o  

a number of  s m a l l e r  u n i t s ,  and t h e  O b l i g a t i o n  i s  such t h a t  i n  

t h e  c i rcumstances of t h e  c a s e  it has no re levant  a p p l i c a t i o n  t o  

o n e ' o r  more of such u n i t s ,  such u n i t  o r  u n i t s  s h a l l  b e  f r e e  of 

t h e  Obl iga t ion .  A breach of t h e  O b l i g a t i o n  may be enforced  

only  a g a i n s t  a person  owning an i n t e r e s t  i n  (or  i n  occupation 

o f )  t h e  u n i t  i n  connect ion w i t h  which t h e  breach h a s  occurred,  

o r  a g a i n s t  a person o therwise  r e s p o n s i b l e  f o r  t h e  breach.  



Note t o  P ropos i t i on  18 

Some Obl iga t ions  a r e  of such a na tu re  t h a t  t h e y  a f f e c t  
every p a r t  of t h e  s e r v i e n t  land. A common example is a 
r e s t r i c t i o n  on t h e  number of b u i l d i n g s  which may be e rec t ed  on 
it .  Others ,  however, a r e  capable of d i r e c t l y  a f f e c t i n g  only 
p a r t  of t h e  s e r v i e n t  land.  The purpose of t h i s  P ropos i t i on  is 
t o  appropr i a t e ,  so f a r  a s  poss ib l e ,  nega t ive  Land Obl iga t ions  
to t h e  r e l evan t  p l o t s  i f  the  s e r v i e n t  l and  is subdivided.  For  
example, i f  a r i g h t  of way i n  f avour  of Blackacre p a s s e s  over 
Whiteacre,  and Whiteacre is l a t e r  subdivided,  some of t h e  p l o t s  
may be f r e e  of t h e  Ob l iga t ion  a l t o g e t h e r ,  because t h e  way does 
no t  pas s  over  them; each of those o v e r  which t h e  way passes 
w i l l  be sub jec t  t o  a sepa ra t e  O b l i g a t i o n  and its Owner w i l l  be 
l i a b l e  only i n  r e s p e c t  of breaches o c c u r r i n g  on h i s  own plot .  



P r o p o s i t i o n  19 

P o s i t i v e  Land O b l i g a t i o n s  - I m p l i e d  terms a s  t o  c o n t r i b u t i o n  
and c r o s s  indemni t i e s  

( 1 )  Where land which is  t h e  s e r v i e n t  land i n  respect 

of a p o s i t i v e  Land Obl iga t ion  of C l a s s  I1 o r  I11 is subdivided 

i n t o  3 number of s m a l l e r  u n i t s ,  each u n i t  w i l l  remain sub jec t  

t o  the  Ob l iga t ion  i n  f u l l ;  and any breach may be enforced 

a g a i n s t  t h e  owner etc. ( a s  provided i n  P ropos i t i on  1 3 ( i i i ) )  

of any o f  t h e  u n i t s .  Where one owner etc.  i s  compelled t o  

perform o r  t o  pay f o r  t h e  performance of such an O b l i g a t i o n  

he s h a l l  ( s u b j e c t  t o  any express  agreement t o  t h e  c o n t r a r y )  

have a r i g h t  to such c o n t r i b u t i o n  or indemnity from a l l  o r  such 

of t h e  owners of t h e  o t h e r  u n i t s  a s  may i n  the circumstances be 

j u s t .  

( 2 )  For t h e  purposes of i d e n t i f y i n g  such owners,  the  

person e n t i t l e d  t o  a r i g h t  t o  c o n t r i b u t i o n  or  indemnity s h a l l  

have powers of enquiry s i m i l a r  t o  t h o s e  set  out  i n  P ropos i t i on  

1 3 ( i v )  (1  1 (4. 



Note t o  P ropos i t i on  12 
P o s i t i v e  Land Obl iga t ions  should no t  au tomat i ca l ly  be 

appropr i a t ed  t o  any p a r t i c u l a r  p a r t  o r  p a r t s  of t h e  s e r v i e n t  
land on i t s  sub-division. I n  p r a c t i c e ,  t h e  burden would no 
doubt o f t e n  be apport ioned between the p l o t s  on t h e  occasion 
of t h e  sub-divis ion,  b u t  any such arrangement could no t  a f f e c t  
the  dominant owner ( u n l e s s  he was p a r t y  to it). 
dominant owner en fo rces  the o b l i g a t i o n  a g a i n s t  one o f  the  p l o t  
owners, t h i s  P ropos i t i on  enables  t h a t  p l o t  owner t o  o b t a i n  
c o n t r i b u t i o n s  from t h e  o t h e r s  i n  accordance w i t h  t h e  
apportionment a l r e a d y  made on t h e  sub-divis ion of t h e  s e r v i e n t  
land,  o r  made under t h e  next  P ropos i t i on .  

If t h e  
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P r o p o s i t i o n  2 0  

P o s i t i v e  Land O b l i g a t i o n s  - Apportionment 

( 1 )  Nhere t h e  s e r v i e n t  land h a s  been subdivided:- 

( i )  t h e  owners of burdened i n t e r e s t s  i n  t h e  

s e r v i e n t  land may agree t o  a n  apportionment 

of a p o s i t i v e  O b l i g a t i o n  of Class I1 or  I11 

b i n d i n g  as between themselves b u t  t h i s  s h a l l  

be wi thout  p r e j u d i c e  t o  t h e  r igh ts  of the 

persons  e n t i t l e d  t o  t h e  b e n e f i t  o f  the  

Obl iga t ion ;  

( i i )  t h e  High Court may o r d e r  an apportionment of 

such a n  Obl iga t ion  on such c o n d i t i o n s  ,as i t  

t h i n k s  f i t  upon t h e  a p p l i c a t i o n  of any person 

bound by the  Obl iga t ion .  Where one  person 

bound by the  O b l i g a t i o n  has  paid t o  t h e  

dominant landowner a sum of money w h i c h  has 

accrued due under t h e  Obligat ion and  t h e  

immediate purpose of an a p p l i c a t i o n  by such 

person  f o r  apportionment of t h e  l i a b i l i t y  i s  

t o  enable  him t o  q u a n t i f y  the c o n t r i b u t i o n s  

due from persons i n t e r e s t e d  i n  o t h e r  p a r t s  of 

t h e  land  t o  which t h e  Obligat ion a t t a c h e s ,  a l l  

o t h e r  persons bound by t h e  O b l i g a t i o n  s h a l l  be 

made p a r t i e s  t o  t h e  proceedings.  Such an 

o r d e r  s h a l l  have t h e  same e f f e c t  f o r  t h e  f u t u r e  ' 

I 

as  a n  agreement under  ( i )  above. -In any other  

case a l l  persons e n t i t l e d  t o  t h e  b e n e f i t  of t he  
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Notes t o  P ropos i t i on  20 

1 .  I n  t h e  con tex t  of p o s i t i v e  Land Obl iga t ions ,  one of 
s e v e r a l  s e r v i e n t  owners should be a b l e  t o  a s c e r t a i n  not  only 
h i s  own and t h e  o t h e r s '  due shares  of a money l i a b i l i t y  which 
had a c t u a l l y  a r i s e n  (so t h a t  he can pay o r  c o l l e c t  c o n t r i b u t i o n s  
a s  t h e  c a s e  may be, o r  discharge h i s  own land from a charge 
which  h a s  a r i s e n  i n  consequence of d e f a u l t )  but a l s o  h i s  own 
due s h a r e ,  expressed a s  a proport ion,  of the  p o t e n t i a l  f u t u r e  
l i a b i l i t y .  

2. The problem is  considerably reduced i f ,  on t h e  occasion 
of t h e  sub-division o f  the s e r v i e n t  l and ,  a n  apportionment i s  
made i n  the  conveyances e f f e c t i n g  t h e  sub-division. It i s  
suggested t h a t  a p r o v i s i o n  on t h e  l i n e s  of s e c t i o n  190 of the 
Law of Property A c t  1925 ( e q u i t a b l e  apportionment of rentcharges)  
should apply t o  C l a s s  I1 and Class  111 Land Obl iga t ions ,  making 
such apportionments binding a s  between t h e  s e r v i e n t  owners 
(though no t  on t h e  dominant owner, a s  he is  not a p a r t y  t o  the 
conveyances i n  q u e s t i o n ) ,  and providing t h e  necessary remedies 
t o  a s e r v i e n t  owner a g a i n s t  whom t h e  Ob l iga t ion  has  been enforced 
by t h e  dominant owner. 

3.  Where t h a t  oppor tun i ty  of making such an apportionment 
had not been taken, i t  would be open t o  t h e  seve ra l  servient 
owners t o  agree t o  a n  apportionment among themselves which w i l l  
have t h e  same e f f e c t .  Such agreement may not, however, be 
forthcoming, and a s e r v i e n t  owner who w i s h e s  t o  f i x  t h e  ex ten t  
of h i s  ( o r  the o t h e r s ' )  l i a b i l i t y  would have t o  r e s o r t  t o  a 
t r i b u n a l  of some s o r t  ( o r  t o  a M i n i s t e r ) .  If t h e  purpose of 
the  a p p l i c a t i o n  is merely t o  d iv ide  among the s e r v i e n t  owners 
a money l i a b i l i t y  i n  r e s p e c t  of which t h e  dominant owner has 
a l r e a d y  been s a t i s f i e d ,  i t  would not  be necessary t o  j o i n  the  
dominant owner; and t h e  r e s u l t i n g  o r d e r  would c o n s t i t u t e  an 
e q u i t a b l e  apportionment which could a p p l y  not only f o r  t he  
purpose i n  hand, bu t  a l s o  on f u t u r e  occasions.  I n  a l l  o t h e r  
c i rcumstances it is suggested t h a t  t h e  dominant owner(s) a l so  
should be joined,  so t h a t  t h e  r e s u l t i n g  o rde r  would c o n s t i t u t e  
a l e g a l  apportionment binding a l l  p a r t i e s  f o r  a l l  t i m e .  
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Obligat ion s h a l l  a l s o  be made p a r t i e s  to  the 

proceedings.  I n  t h a t  event the  order w i l l  

apportion the Obl igat ion for a l l  purposes. 

( 2 )  For t h e  purpose of i d e n t i f y i n g  the proper par t i e s  t o  

proceedings under ( i i )  above, a prospec t ive  appl icant  s h a l l  

have powers of  enquiry s imi lar  t o  t h o s e  set out i n  Proposition 

1 3 ( i d  ( 1 (4 .  



(Notes,  Continued) 

4. 
Court  would be the  proper  t r i b u n a l  f o r  t h e  purpose. It already 
has  a s i m i l a r  j u r i s d i c t i o n  i n  connect ion w i t h  r en tcha rges .  The 
procedure should not ,  however, be unduly complicated or 
expensive and it seems t h a t  there may be a case f o r  g i v i n g  
t h e  j u r i s d i c t i o n  t o  t h e  County Court (w i thou t  l imit ' )  or, since 
t h e  ques t ion  i s  l a r g e l y  one of v a l u a t i o n ,  t o  the  Lands Tribunal.  
A t t e n t i o n  i s  a l s o  drawn t o  t h e  f a c t  t h a t  a somewhat s i m i l a r  
j u r i s d i c t i o n  i n  r e l a t i o n  t o  r en tcha rges  i s  given t o  t h e  
S e c r e t a r y  of S t a t e  f o r  t h e  Environment and t h e  S e c r e t a r y  of 
S t a t e  f o r  Wales by s e c t i o n s  10-14 of t h e  Inc losu re  A c t  1854 
(extended by s e c t i o n  20 of the  Landlord and Tenant A c t  1927), 
and by s e c t i o n  191(7) of  the  Law of P rope r ty  A c t  1925. 

The P ropos i t i on  is drawn on t h e  f o o t i n g  t h a t  t h e  High 
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P r o p o s i t i o n  21 

Terminat ion of Land O b l i g a t i o n s  

A Land O b l i g a t i o n  however imposed or a r i s i n g  w i l l  cease 

t o  be e f fec t ive : -  

when t h e  benef i ted  and burdened i n t e r e s t s  i n  the  

whole of t h e  dominant and s e r v i e n t  land  have come 

i n t o  t h e  ownership of t h e  same person i n  the same 

r i g h t  u n l e s s  t h e  i n t e n t i o n  t o  preserve t h e  

O b l i g a t i o n  i s  expressed or c a n  be impl ied ;  

when a n  a u t h o r i t y  p o s s e s s i n g  compulsory purchase 

powers acquires the s e r v i e n t  land i n  such 

circumstances t h a t  p rev ious  Obl iga t ions  are .  

ex t inguished;  

when t h e  Obl iga t ion  h a s  been discharged by 

agreement o f  a l l  e x i s t i n g  persons e n t i t l e d  t o  the  

b e n e f i t  o f  t h e  Obl iga t ion ;  

when t h e  b e n e f i t  of t h e  O b l i g a t i o n  has  been 

impliedly abandoned by a l l  e x i s t i n g  p e r s o n s  

e n t i t l e d  t h e r e t o ;  and 

when t h e  Obl iga t ion  h a s  been discharged by order 

of  t h e  Lands Tribunal  or of t h e  High Court. 



Notes t o  P ropos i t i on  21 

pa ra .  ( a )  An i n t e n t i o n  t o  preserve t h e  Obligat jon would o f t en  
be implied i f  t h e  dominant and s e r v i e n t  lands remain i n  
s e p a r a t e  occupation, notwithstanding u n i t y  of ownership. 

p a r a .  (b)  Under s e c t i o n  6 4 ( 3 )  of t h e  Housing A c t  1957, f o r  
example, t h e  compensation r i g h t s  supersede any r i g h t  o f  a c t i o n  
under P ropos i t i on  13. 

pa ra .  ( c )  Where t h e  s e r v i e n t  land has been sub-divided, one 
of  the s e r v i e n t  owners would not be able completely t o  discharge 
h i s  own land from p o s i t i v e  o b l i g a t i o n s  (C las s  I1 or 111) unless  
there had been a l e g a l  apportionment of t h e  l i a b i l i t y .  Once 
h i s  l i a b i l i t y  (expressed a s  a p ropor t ion  of t h e  whole) h a s  been 
f i x e d  both a s  a g a i n s t  t h e  o t h e r  s e r v i e n t  owners and as a g a i n s t  
t h e  dominant owner, he  would be i n  a p o s i t i o n  t o  n e g o t i a t e  the 
d i scha rge  of t h e  O b l i g a t i o n  on h i s  l and ,  h i s  share  of any money 
l i a b i l i t y  a r i s i n g  thereafter being borne by the dominant owner. 
The apportionment machinery suggested i n  t h e  Notes t o  
P ropos i t i on  20 i s  designed t o  cover the s i t u a t i o n ,  i n  o r d e r  t o  
enablesuch p a r t i a l  redemption t o  t a k e  p l a c e .  P a r t i a l  redemption 
may n o t ,  from t h e  dominant owner's p o i n t  of view, s e r i o u s l y  
a f f e c t  t h e  l i ke l ihood  ( o r  otherwise) of t h e  performance of an 
Ob l iga t ion  t o  c a r r y  o u t  works and it might s implify t h e  
c o l l e c t i o n  of c o n t r i b u t i o n s .  Having r ega rd  t o  the complicat ions 
involved i n  t h e  enforcement of p o s i t i v e  Obligat ions where the 
land is sub-divided (P ropos i t i on  13( iv)  ( 1)(  b) and (c)) i t  i s  
considered t h a t  their  redemption should be f a c i l i t a t e d .  

pa ra .  (d)  
extinguishment by non-user of an o b l i g a t i o n  acquired by 
p r e s c r i p t i o n  ( s e e  P ropos i t i on  l O ( i i ) ) .  
a r i s e s  whether i t  would be poss ib l e  so t o  de f ine  " impl i ed  
abandonment" t h a t  o b s o l e t e  o b l i g a t i o n s ,  however c r e a t e d ,  could 
be ext inguished under t h i s  P ropos i t i on  ( s o  rendering unnecessary 
proceedings under P ropos i t i on  16 f o r  t h e i r  removal by t h e  Lands 
Tr ibuna l ) .  This  p o s s i b i l i t y  i s  regarded a s  somewhat remote. 

p a r a .  ( e l  T h i s  speaks f o r  i t se l f .  

T h i s  i s  intended t o  cover ,  among o t h e r  t h i n g s ,  the  

The f u r t h e r  ques t ion  
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