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THE LAW COM&IISSION 

FIRST PROGRkMME: ITEM I X :  TRANSFER OF LAND 

WORKING PAPER NO. 37 

LAND REGISTRATION (SECOND PAPER) 

PART A. INTRODUCTION 

T h i s  i s  t h e  second i n  t h e  series of  Working P a p e r s  on 
Land R e g i s t r a t i o n  which we are p u b l i s h i n g  f o r  comment and 
cri t icism. I n  i t  we d e a l  with two t o p i c s ,  o v e r r i d i n g  i n t e r e s t s  
( i n  P a r t  B) and t h e  Minor I n t e r e s t s  I n d e x  ( i n  P a r t  C) . 

Our f i r s t  Working Paper on Land R e g i s t r a t i o n  (No.32) was 
publ ished i n  September 1970. The I n t r o d u c t i o n  t o  t h a t  Paper 
( P a r t  A) was intended as  a genera l  i n t r o d u c t i o n  t o  t h e  s e r i e s  
and i n  i t  w e  gave a b r i e f  d e s c r i p t i o n  of t h e  Land R e g i s t r a t i o n  
system and i t s  h i s t o r y  and o b j e c t i v e s .  

A summary of  our  provis iona l  conclus ions  upon which we 
would l i k e  t o  o b t a i n  comments i s  set o u t  i n  Par t  D a t  pages 59 
t o  61 

PART B. OVERRIDING INTERESTS 

I. GENERAL 

The n a t u r e  of o v e r r i d i n g  i n t e r e s t s  

1 .  I n  t h e  i n t r o d u c t i o n  t o  o u r  f i r s t  Working Paper  o n  Land 
R e g i s t r a t i o n ’  w e  b r i e f l y  descr ibed  t h e  manner i n  which var ious  
typEs of  i n t e r e s t  i n  land a r e  t r e a t e d  under  the Land R e g i s t r a t i o n  
A c t  1925. We t h e r e  expla ined  t h a t  t h e  system i s  based on t h e  

1 .  Working Paper No. 32.. P a r t  A.  pp. 1-10. 



r e g i s t r a t i o n  o f  t h e  t i t l e  t o  lega l  es ta tes  i n  land ,  whether 
f r eeho ld  o r  leasehold,  and referred t o  t h e  p rocess  of 
r e g i s t r a t i o n  of a n  i n t e r e s t  under  a s e p a r a t e  t i t l e  as  
" subs t an t ive  r e g i s t r a t i o n " . 2  
r e g i s t r a t i o n  w e  desc r ibed  a s  "registrable i n t e r e s t s " .  
I n t e r e s t s  wh ich  are  not  capable  of subs t an t ive  r e g i s t r a t i o n  
we c l a s s i f i ed  unde r  three heads - mortgages and charges, 
minor i n t e r e s t s ,  and ove r r id ing  i n t e r e s t s .  Mortgages and 
charges a r e  not  "registrable i n t e r e s t s "  i n  t h e  sense i n  which  
we have used t h a t  exp res s ion  above, s i n c e  they are n o t  capable 
of s u b s t a n t i v e  r e g i s t r a t i o n  a s  s e p a r a t e  and d i s t i n c t  t i t l es ;  
b u t  a n  e n t r y  of t h e  charge and t h e  name o f  i t s  p r o p r i e t o r  has 
t o  be made i n  t h e  register of t h e  r e l e v a n t  t i t l e .  Minor 
i n t e r e s t s  comprise i n  gene ra l  a l l  i n t e r e s t s  i n  registered land 
o t h e r  than ( i )  i n t e r e s t s  capable  of r e g i s t r a t i o n  o r  p ro tec t ion  
on t h e  register when so registered o r  p ro tec t ed ,  and ( i i )  
o v e r r i d i n g  i n t e r e s t s .  

3 .  I n  t h e  c o n t e x t  of land r e g i s t r a t i o n ,  t h e  f e a t u r e  common 
t o  registrable i n t e r e s t s ,  mortgages and charges and many minor 
i n t e r e s t s ,  is  t h a t  t hey  require t o  be protected o r  recorded i n  
some way a t  t h e  Land Regis t ry .  Over r id ing  i n t e r e s t s ,  however, 
( a s  t h e  name sugges t s )  bind a pu rchase r  notwithstanding the  
absence of any mention of them on t h e  register. A l l  registered 

I n t e r e s t s  capable  of subs t an t ive  

land  i s  deemed t o  be sub jec t  t o  s u b s i s t i n g  o v e r r i d i n g  i n t e r e s t s .  3 

3 -  Overr iding i n t e r e s t s  are d e f i n e d  a s  meaning " a l l  the  
incumbrances, i n t e r e s t s ,  r i g h t s  and powers not e n t e r e d  on the 
r e g i s t e r  but s u b j e c t  t o  which registered d i s p o s i t i o n s  are by 
t h i s  A c t 4  t o  t ake  effect  ...It5 S e c t i o n  70(1) of t h e  A c t  

~ ~ ~~~~ ~ 

2 .  I n  para.  13 of  Working Paper No. 32 we d i scussed  t h e  d i f f e r e n c e s  
between s u b s t a n t i v e  r e g i s t r a t i o n  and not ing  o n  t h e  register. 

3. Land R e g i s t r a t i o n  A c t  1925, s.7O( 1 ) .  (Overr iding i n t e r e s t s  a r e  
n o t  t rea ted  a s  incumbrances w i t h i n  t h e  meaning of t h e  Act). 

4 .  i .e .  T h e  Land R e g i s t r a t i o n  A c t  1925. I n  t h i s  P a p e r  w e  refer  
t o  t h a t  A c t  a s  "the A c t "  and t o  t h e  Land R e g i s t r a t i o n  Rules 
1925 a s  " t h e  Rules". 

5. s .  J ( x v i ) .  
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c o n t a i n s  a l i s t  o f  o v e r r i d i n g  i n t e r e s t s ,  examples of which 
are  c e r t a i n  leases,6 r igh t s  of o c c u p i e r s ,  l e g a l  easements  and 
p r o f i t s ,  pub l i c  r i g h t s ,  l o c a l  land charges and r i g h t s  acquired 
o r  be ing  acquired by adverse possession under t h e  L i m i t a t i o n  
A c t  1939. Th i s  l i s t  must be supplemented by t h e  matters i n  
r u l e  2587 toge the r  w i t h  t i t h e  redemption annui t ies8 and t h e  

r i gh t s  of t h e  Na t iona l  Coal  Board i n  r e s p e c t  of mines and 
minerals .9  
o u t  i n  Appendix 1 ) .  

Reasons f o r  t h e  e x i s t e n c e  of o v e r r i d i n g  i n t e r e s t s  

4. Perhaps t h e  most important q u e s t i o n  which needs t o  be 
answered i s  why a l l  r e l e v a n t  i n t e r e s t s  should not be recorded 
on t h e  register of t h e  t i t l e  t o  t h e  l a n d  which  they a f f e c t .  
There are,  we t h i n k ,  two main r easons  fo r  t h i s .  The f i rs t  i s  
t h a t  t h e  n a t u r e  of t h e  ma jo r i ty  of the  matters which c a n  
c o n s t i t u t e  o v e r r i d i n g  i n t e r e s t s  i s  such t h a t  recording on t h e  
register i s  e i t h e r  unnecessary,  imprac t i cab le  o r  undes i r ab le .  
( L a t e r  i n  t h e  Paper we d i s c u s s  t h e  mat te rs  f a l l i n g  u n d e r  each 
head o f  ove r r id ing  i n t e r e s t  w i t h  a view t o  a s c e r t a i n i n g  how 
f a r ,  i f  a t  a l l ,  t h e  c a t e g o r i e s  could be reduced). The other  
main reason i s ,  perhaps ,  more fundamental .  I t  i s  t h a t  i t  was- 
never contemplated,  under  t h e  r e g i s t r a t i o n  system a s  we know 
i t ,  t h a t  a l l  i n t e r e s t s  i n  land would be recorded on t h e  
register. A s  we have explained i n  t h e  in t roduc t ion  t o  ou r  
f irst  paper  on Land Reg i s t r a t ion , "  t h e  register was intended 
a s  a s u b s t i t u t e  f o r  t h e  t i t l e  d e e d s  and nothing more. Matters  
not shown i n  t h e  deeds a re  not ,  t h e r e f o r e ,  normally shown on 
t h e  register. Unrecorded i n t e r e s t s  are no t  p e c u l i a r  t o  
"registered" conveyancing; they have always e x i s t e d  i n  

(The t e x t  of s e c t i o n  70 a s  now i n  force i s  se t  

6 .  i .e.  leases f o r  n o t  exceeding 21 y e a r s  a t  a r e n t  without  a 

7. See paras .  48 and 49 below. 
8, T i t h e  A c t  1936, s . l J (11 ) .  
9 ,  Coal A c t  1938, s. 4 1 .  

premium. 

10. pa ra .  6 ,  
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u n r e g i s t e r e d  conveyancing and i t  w a s  necessary t o  f i n d  a p l ace  
f o r  them w i t h i n  t h e  framework of t h e  reg is t ra t ion  System. The 
Royal Commission upon whose recommendations t i t l e  r e g i s t r a t i o n  
was introduced i n t o  t h i s  c o u n t r y l l  pu t  t h e  mat te r  a s  follows:- 

"The register w i l l  be a s u b s t i t u t e  f o r  t h e  documentary 
o r  parchment t i t l e .  But t h e  r e g i s t e r e d  ownership ... 
w i l l  remain s u b j e c t ,  as t h e  fee  simple now is, ... t o  
such o t h e r  r i g h t s  as  a re  n o t  u sua l ly  inc luded  i n  the  
a b s t r a c t  of t i t l e  ... These are r i g h t s  which a r e  
commonly evidenced by known usage o r  con t inued  enjoyment 
o r  may b e  a sce r t a ined  on t h e  spo t  by i n s p e c t i o n  o r  
enquiry; and t h e  t i t l e  t o  them i s , g e n e r a l l y  s o  
independent of t h e  documentary t i t l e  t o  t h e  property 
t h a t  t hey  w i l l  necessa r i ly  form a p a r t i a l  except ion 
t o  t h a t  which w i l l  c o n s t i t u t e  t he  r e g i s t e r e d  ownership."12 

5. Wore r e c e n t l y  ove r r id ing  i n t e r e s t s  have been described 
i n  g e n e r a l  terms as follows:- 

"Overriding i n t e r e s t s  are,  speaking g e n e r a l l y  , mat ters  
which a r e  n o t  u sua l ly  shown on t i t l e  deeds  o r  mentioned 
i n  a b s t r a c t s  of t i t l e  and a s  t o  which, i n  consequence, 
i t  is not  p o s s i b l e  t o  form a t rustworthy r e c o r d  on the  
r e g i s t e r .  A s  t o  such matters ,  persons d e a l i n g  with 
r e g i s t e r e d  l and  must o b t a i n  information o u t s i d e  the  
register i n  t h e  same manner and from t h e  same sources 
a s  people  d e a l i n g  with u n r e g i s t e r e d  land would obtain 
i t .  1! 13 

Ca tegor i e s  of o v e r r i d i n g  i n t e r e s t s  

6.  The l i s t  of ove r r id ing  i n t e r e s t s  contained i n  sec t ion  7O( 1 )  
of t h e  A c t  h a s  been descr ibed a s  "somewhat inconsequent ia l  and 
jumbled"14' and i t  i s  d i f f i c u l t  t o  d i s a g r e e  with t h a t  desc r ip t ion .  

1 1 .  The Royal Commission repor ted  i n  1857. 
12. pa ra ,  63 of t h e  r e p o r t  o f  t h e  1857 Royal Commission. 
15. National  P r o v i n c i a l  Bank Ltd.  v. Hastings Car Mart L t d .  

[1964]  Ch. 9 a t  15 p e r  Cross  J .  

14. C u r t i s  and Ruoff, Regis tered Conveyancing 2nd ed .  108. 
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Because o v e r r i d i n g  i n t e r e s t s  are of  such var ied  k i n d s  order ly  
d e s c r i p t i o n  i s  by no means easy. They do, however, now seem 
t o  f a l l  i n t o  one o r  more of th ree  c a t e g o r i e s  a s  fol lows:-  

( i )  M a t t e r s  no t  usua l ly  shown i n  t i t l e  deeds 

( a )  P u b l i c  r i g h t s  ( s e c t i o n  70( 1 ) ( a )  ) . 
(b)  Easements and p r o f i t s  acquired by 

p r e s c r i p t  ion ( s e c t i o n  70( 1 ) ( a )  ) . 
( c )  R i g h t s  acquired o r  i n  t h e  course  of  

a c q u i s i t i o n  under  t h e  Limi ta t ion  A c t  
1939 ( s e c t i o n  70( 1 ( f )  1. 
Rights  of occupiers  ( s e c t i o n  70( 1 ) ( g )  ) . ( d )  

( i i )  Mat te rs  registrable i n  o t h e r  r e g i s t e r s  

( a )  R i g h t s  of ( s e c t i o n  7 0 ( l ) ( a ) ) .  

(b)  T i t h e  redemption a n n u i t i e s  

(c )  

16 

Local  land charges17 ( s e c t i o n  7 0 ( l ) ( i ) ) .  

( i i i )  M a t t e r s  which i t  may be d i f f i c u l t  o r  undes i rab le  
t o  record 

Some of t h e  mat te rs  which f a l l  w i t h i n  t h e  various 
c l a s s e s  mentioned i n  ( i )  above could a lso f a l l  
i n t o  t h i s  ca tegory ,  i n  t h a t  they may be d i f f i c u l t  
o r  impossible  t o  record  a c c u r a t e l y  on a r e g i s t e r .  
Examples of  o t h e r  m a t t e r s  which it might i n  some 
c a s e s  be imprac t icable  t o  record are s h o r t  o r  
p e r i o d i c  tenancies ,  p a r t i c u l a r l y  where  they were 
e n t e r e d  i n t o  informal ly ;  and i t  i s  presumably 
f o r  t h a t  reason (among o t h e r s )  t h a t  such 
t e n a n c i e s  are o v e r r i d i n g  i n t e r e s t s  under  
s e c t i o n  70( 1 )  (k) . Apart  from any p r a c t i c a l  
d i f f i c u l t i e s ,  t o  require a l l  such t e n a n c i e s  t o  
be recorded might a l s o  be undes i rab le  as  being 

15. Registrable under  t h e  Commons R e g i s t r a t i o n  A c t  1965. 
16. See T i t h e  Act 1936. 
17. Registrable under  'the Land Charges Act 1925, 
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u n f a i r  t o  t e n a n t s  who were not legally 
r ep resen ted  and who were unaware of t h e  
requirement.  

C o n f l i c t  of i n t e r e s t  between pu rchase r s  and those e n t i t l e d  t o  
t h e  b e n e f i t  of o v e r r i d i n g  i n t e r e s t s  

7. From t h e  p o i n t  o f  view of purchasers18 o f  r eg i s t e red  
l and ,  i t  i s  c l e a r l y  desirable  t h a t  as  many a s  p o s s i b l e  of t h e  

mat ters  which may burden t h e  land  should be recorded on t h e  
register of t h e  t i t l e  t o  t h e  l and .  We aim a t  s i m p l i f y i n g  
conveyancing and a reduct ion i n  t h e  number of o v e r r i d i n g  
i n t e r e s t s  would c o n t r i b u t e  t o  t h a t  end. A balance must, 
however, be maintained between, o n  t h e  one hand, t h e  i n t e r e s t s  
o f  purchasers  of l and  and, on t h e  o t h e r ,  t h e  l eg i t imate  
i n t e r e s t s  of  those who have r i g h t s  i n  the land which migh t  be 
p re jud iced  by a requirement t h a t  such r ights  must be recorded 
on t h e  register t o  be binding on a purchaser.  Those who 
advocate  e l i m i n a t i n g  o r  d r a s t i c a l l y  reducing t h e  number of 
o v e r r i d i n g  i n t e r e s t s  sometimes, we t h i n k ,  tend t o  l o o k  a t  t h e  
mat te r  s o l e l y  from t h e  po in t  of view of purchasers  of land 
wi thou t  paying s u f f i c i e n t  regard t o  t h e  i n t e r e s t s  of  others.  

Recording of o v e r r i d i n g  i n t e r e s t s  

8. To keep t h e  mat ter  i n  p e r s p e c t i v e  i t  has  t o  be borne 
i n  mind t h a t  on many occasions matters which are included i n  
the  l i s t  of o v e r r i d i n g  i n t e r e s t s  do  n o t  c o n s t i t u t e  such 
i n t e r e s t s  i n  r e l a t i o n  t o  a p a r t i c u l a r  t i t l e  because they have 
been en te red  on t h e  register of t h a t  t i t l e . ”  

9. An e n t r y  on t h e  register is  almost  i n v a r i a b l y  made i n  
the case o f  t hose  easements and o t h e r  appurtenant  r ights which 
have been expres s ly  created.  Where a n  easement, r i g h t ,  b e n e f i t  
o r  p r i v i l e g e  h a s  been created by instrument  be fo re  t h e  

18. I n  t h i s  Paper ,  u n l e s s  i n c o n s i s t e n t  w i t h  t h e  c o n t e x t ,  t h e  word 

19. By d e f i n i t i o n  an  ove r r id ing  i n t e r e s t  i s  an  i n t e r e s t  not 
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en te red  on t h e  register. ( s .  3 . ( x v i ) ) .  



20 burdened land i s  registered and i t  a p p e a r s  on t h e  t i t l e ,  
s e c t i o n  7O(2) p rov ides  t h a t  t h e  Registrar s h a l l  on f irst  
r e g i s t r a t i o n  e n t e r  a n o t e  o f  i t  on t h e  register.21 And where  
t h e  burdened land  i s  a l r e a d y  r e g i s t e r e d ,  t h e  expres s  c r e a t i o n  
of any such r i g h t  w i l l ,  i f  t h e  terms of t h e  A c t  are observed, 
r e s u l t  i n  t h e  making of a n  en t ry  on t h e  register because it 
c o n s t i t u t e s  a d i s p o s i t i o n  by t h e  p r o p r i e t o r  of t h e  l a n d  which,  

t o  use  the terminology of the  A c t ,  h a s  t o  be "completed by 

which are o v e r r i d i n g  i n t e r e s t s  are g e n e r a l l y  confined t o  those 
of which there i s  no documentary evidence.  

I n  p r a c t i c e ,  t h e  easements and p r o f i t s  

10. There are  i n  a d d i t i o n  o t h e r  p rov i s ions  which are 
designed t o  b r i n g  o n t o  t h e  register matters which would other- 
w i se  c o n s t i t u t e  o v e r r i d i n g  i n t e r e s t s ,  b u t  t hese  p r o v i s i o n s  
( u n l i k e  s e c t i o n  70 (2 ) )  are d i s c r e t i o n a r y .  One of t h e m  i s  
subsec t ion  ( 3 )  of s e c t i o n  70 which reads as follows:- 

"Where t h e  e x i s t e n c e  of any o v e r r i d i n g  i n t e r e s t  
mentioned i n  t h i s  s ec t ion  i s  proved t o  t h e  
s a t i s f a c t i o n  of t h e  registrar o r  admitted, he m a y  
( s u b j e c t  t o  any prescr ibed excep t ions )  e n t e r  n o t i c e  
of t he  same o r  of a claim thereto on t h e  register, 
bu t  no cla'im t o  a n  easement, r i g h t  o r  p r i v i l e g e  not 
created by a n  instrument s h a l l  be noted a g a i n s t  t h e  
t i t l e  t o  t h e  s e r v i e n t  land i f  t h e  p r o p r i e t o r  of such 
land  ( a f t e r  t h e  prescr ibed n o t i c e  i s  given t o  him) 
shows s u f f i c i e n t  cause t o  t h e  contrary." 

20. Where legal easements o r  r i g h t s  have been e x p r e s s l y  granted 
o v e r  u n r e g i s t e r e d  land ,  t h e  l i k e l i h o o d  of t h e i r  be ing  noted 
o n  t h e  t i t l e  t o  t h a t  land when i t  comes t o  be registered 
w i l l  be enhanced i f  a s u i t a b l e  memorandum i s  endorsed on 
one of t h e  p r i n c i p a l  t i t l e  deeds i n  t h e  posses s ion  of t h e  
g r a n t o r .  

r equ i r ed  t o  e n t e r  n o t i c e  of any l i a b i l i t y ,  r igh t  or i n t e r e s t  
which appears t o  h i m  t o  be of a t r i v i a l  o r  obv ious  cha rac t e r ,  
o r  t h e  e n t r y  of which on the  register i s  l i k e l y  t o  cause con- 
f u s i o n  o r  inconvenience) i t  a p p e a r s  from t h e  judgment of 
Diplock L.J. i n  R e  Dances Way, West Town. Hay l ing  I s land  [1962] 
Ch. 4-90 t h a t  s .70(2)  i s  mandatory. 

21. Sub jec t  t o  r.199 (which provides  t h a t  t h e  Regis t rar  is not 

22. s .  19( 2) ( f r eeho lds )  : s .  22 (2)  ( l easeholds)  . 
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T h i s  p rov i s ion  covers a much wide r  area than subsec t ion  (2) i n  
t h a t  i t s  a p p l i c a t i o n  i s  not restricted t o  t h e  occas ion  of 
f i r s t  r e g i s t r a t i o n ;  i t  r e l a t e s  t o  any ove r r id ing  i n t e r e s t  and 
no t  merely t o  those i n  t h e  na tu re  of easements; and t h e  
r i g h t s  i n  ques t ion  need not have been c rea t ed  by a n  instrument.  
The procedure f o r  a p p l i c a t i o n s  made under  s e c t i o n  70(3) i s  t o  
be found i n  r u l e  197. 

1 1 .  Another p rov i s ion  is  r u l e  4l(l):- 

'INotice of a n  easement, r i g h t  o r  p r i v i l e g e  created 
by a n  instrument  and o p e r a t i n g  a t  l a w  which  appears  
t o  t h e  Regis t rar  t o  a f f ec t  adve r se ly  t h e  l a n d  s h a l l ,  
i f  t h e  Registrar t h i n k s  f i t ,  be  en tered  i n  t h e  
register I '  

T h i s  r u l e  (which l i k e  sec t ion  7O(2) a p p l i e s  on ly  on f i r s t  
r e g i ~ t r a t i o n ) ~ ~  c o v e r s  a wider area than  s e c t i o n  70(2) i n  t h a t  
i t  would permit t h e  e n t r y  of an  easement which a l though  c rea t ed  
by an  instrument  d i d  not  appear on t h e  t i t l e .  On t h e  o ther  
hand i t s  s u b j e c t  mat ter  i s  much narrower than t h a t  of 
s e c t i o n  7 0 ( 3 ) .  

P r o t e c t i o n  a s  o v e r r i d i n g  i n t e r e s t s  of mat te rs  capab le  of 
p r o t e c t i o n  by r e g i s t r a t i o n  o r  n o t i n g  

12. I t  might have been expected t h a t  a c lear  d i s t i n c t i o n  
would have been made i n  t h e  A c t  between those mat te rs  which 
a re  p ro tec t ed  a l though  no t  en te red  on t h e  r e g i s t e r  ( i . e .  
o v e r r i d i n g  i n t e r e s t s )  and those  which are  requi red  t o  be 
p r o t e c t e d  e i the r  by subs t an t ive  r e g i s t r a t i o n  o r  n o t i n g  on the  
register. This ,  however, i s  not t he  case and i n  paragraphs l J  
t o  21 we d i scuss  t h e  d i f f i c u l t i e s  which t h i s  creates and put 
forward c e r t a i n  p o s s i b l e  s o l u t i o n s  t o  them. 

C r e a t i o n  of i n t e r e s t s  which r e q u i r e  t o  be completed by 
regist  r a t i o n  

13, Under paragraph ( a )  of s e c t i o n  70(1) of t h e  A c t ,  va r ious  
mat ters  ( i n c l u d i n g  legal easements and p r o f i t s )  a r e  t r e a t e d  a s  

23. As appears  from t h e  heading o f  P a r t  I1 of t h e  Rules, i n  w h i c h  
r.41 is contained.  
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o v e r r i d i n g  i n t e r e s t s .  Under a d i f f e r e n t  s e t  of p r o v i s i o n s  of 
t h e  A c t ,  c e r t a i n  i n t e r e s t s ,  i f  created o u t  of r e g i s t e r e d  land, 
must, as w e  have a l r e a d y  mentioned i n  paragraph 9 above, be 
"completed by r e g i s t r a t i o n "  and be noted on t h e  register of 
t i t l e  t o  t h e  burdened land ,  i n  o r d e r  t o  p e r f e c t  t h e  t i t l e  t o  
t h e  i n t e r e s t  created.  The express  c r e a t i o n  out  of r e g i s t e r e d  
land of some i n t e r e s t s  named i n  paragraph ( a ) ,  w i l l ,  t he re fo re ,  
r e s u l t  i n  t h e  i n t e r e s t  being recorded on t h e  register. I t  
must,  we imagine, have been t h e  i n t e n t i o n  of t h e  l e g i s l a t u r e  
t h a t  such expres s ly  c r e a t e d  i n t e r e s t s  should ne 
o v e r r i d i n g  i n t e r e s t s  because,  by d e f i n i t i o n ,  an 
i n t e r e s t  i s  a n  i n t e r e s t  which i s  no t  en te red  on 
Nevertheless, t h e r e  i s  nothing i n  s e c t i o n  70 wh 
p reven t s  a mat ter  which ought t o  b e  recorded on 

e r  c o n s t i t u t e  
o v e r r i d i n g  
t h e  register. 
c h  i n  terms 
the  register 

24 

from c o n s t i t u t i n g  a n  o v e r r i d i n g  i n t e r e s t  while  it i s  not so  
recorded. B e  t h a t  as i t  may, o u r  view is  t h a t  i f  a n  i n t e r e s t  
( a n  easement, f o r  example) i s  c r e a t e d  o u t  of r e g i s t e r e d  land 
and i s  not  noted on t h e  register when t h e  Act r e q u i r e s  i t ,  it 
should not  be  a n  o v e r r i d i n g  in t e re s t . 25  
amended t o  make t h i s  p r i n c i p l e  clear. 

I n t e r e s t s  which ought t o  be  s u b s t a n t i v e l y  registered 

14. Under paragraph (g) o f  s e c t i o n  70(1), p r o t e c t i o n  a s  an 
o v e r r i d i n g  i n t e r e s t  i s  given t o  I t t h e  r i g h t s  of e v e r y  person 
i n  a c t u a l  occupat ion o f  t h e  land  o r  i n  r e c e i p t  of t h e  r e n t s  
and p r o f i t s  t he reo f  . . .I1 A person may be i n  occupa t ion  of 
registered land by v i r t u e  of h i s  hav ing  a r e g i s t r a b l e  l ea se  
o r  t r a n s f e r  which ought t o  have, bu t  h a s  not ,  been r e g i s t e r e d .  
Should he,  t h e r e f o r e ,  have p r o t e c t i o n  f o r  t h a t  i n t e r e s t  as  an 
o v e r r i d i n g  i n t e r e s t  where he  has  f a i l e d  t o  r e g i s t e r ?  We th ink  
no t .  The  e f f i c i e n t  ope ra t ion  of any system of l and  r e g i s t r a t i o n  

The A c t  shou ld  be 

24. s. 3 ( x v i ) .  
25. Under r.199 t h e  Registrar i s  not required t o  e n t e r  no t ice  of 

any l i a b i l i t y ,  r i g h t  o r  i n t e r e s t  which appears  t o  him t o  be 
o f  a t r i v i a l  o r  obvious c h a r a c t e r ,  o r  t he  e n t r y  of which on 
t h e  register i s  l i k e l y  t o  cause  confusion or inconvenience. 
A.ny matter which i s  not noted o n  t h e  regis ter  as  t h e  r e s u l t  
of t h e  a p p l i c a t i o n  of t h i s  r u l e  must c l e a r l y  c o n s t i t u t e  an  
o v e r r i d i n g  i n t e r e s t .  
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r e q u i r e s  t h a t  a l l  r e g i s t r a b l e  i n t e r e s t s  should be promptly 
registered and any provis ion which might seem t o  discourage 
r e g i s t r a t i o n  should be avoided a s .  a mat ter  of p r i n c i p l e .  
Our present  view i s  t h a t  no i n t e r e s t  which ought t o  be 

registered s u b s t a n t i v e l y  should be a n  ove r r id ing  i n t e r e s t ,  

I n t e r e s t s  which may be pro tec ted  on t h e  register by no t i ce ,  
c a u t i o n  o r  r e s t r i c t i o n  

15. D i f f e r e n t  cons ide ra t ions  may apply where t h e  i n t e r e s t  is  
n o t  capable  of' s u b s t a n t i v e  r e g i s t r a t i o n  but i s  neve r the l e s s  
s u s c e p t i b l e  of p r o t e c t i o n  i n  some o t h e r  way (e.g. by not ice  o r  
c a u t i o n ) .  I n t e r e s t s  of t h i s  kind i n c l u d e ,  f o r  example, r i g h t s  
under  c o n t r a c t s f o r  s a l e  o r  agreements and op t ions  f o r  t h e  g r a n t  
o r  renewal of leases. and o t h e r  mat ters  which, i n  r e l a t i o n  t o  
u n r e g i s t e r e d  land  a re  land cha rges  and thus  r e q u i r e  r e g i s t r a t i o n  
under  t h e  Land Charges A c t  1925 t o  be binding on a subsequent 
purchaser .  

16. The broad scheme of t h e  1925 property l e g i s l a t i o n  was t o  
make r e g i s t r a t i o n ,  and no t  no t i ce  ( a c t u a l  o r  c o n s t r u c t i v e ) ,  t h e  
s o l e  f a c t o r  i n  determining whether such an  i n t e r e s t  i s  
enf 'orceable a g a i n s t  a purchaser of  un reg i s t e red  l a n d ,  I n  the  
r e s u l t ,  c e r t a i n  i n t e r e s t s  which would before  1926 have been 
en fo rceab le  a g a i n s t  a purchaser because he had n o t i c e  of them 

26 

are  not  now s o  en fo rceab le  un le s s  

17. A s  we have a l r e a d y  pointed 
p redecesso r s  set  o u t  t o  e s t a b l i s h  
not t o  a l t e r  t h e  subs t an t ive  land  
fo l low t h a t  land cha rges  would be 

t h e y  have been registered. 

out ,27 t h e  A c t  and i t s  
a conveyancing system and 
law. Accordingly i t  should 
t rea ted  i n  t h e  land 

r e g i s t r a t i o n  l e g i s l a t i o n  i n  much t h e  same way a s  t h e y  are 
t r e a t e d  under l e g i s l a t i o n  a p p l i c a b l e  t o  u n r e g i s t e r e d  land. 
S e c t i o n  59(6 )  of t h e  A c t ,  for example, provides:- 

" ( 6 )  S u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  A c t  r e l a t i n g  
t o  f r aud  and t h e  t i t l e  of a t r u s t e e  i n  bankruptcy, a 
purchaser  a c q u i r i n g  t i t l e  unde r  a registered 

26. A s  t o  t h e  p r o t e c t i o n  of a reg is t rab le  i n t e r e s t  pending 

27. F i r s t  Paper pa ra .  6. 
r e g i s t r a t i o n  see para.  67 below. 
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d i s p o s i t i o n ,  s h a l l  not be concerned w i t h  any pending 
a c t i o n ,  w r i t ,  o rde r ,  deed of arrangement, or other  
document, ma t t e r ,  o r  claim ( n o t  being an  o v e r r i d i n g  
i n t e r e s t )  which i s  not p r o t e c t e d  by a c a u t i o n  or 
o t h e r  e n t r y  on t h e  regis ter ,  whether  h e  h a s  o r  has  
not  n o t i c e  the reo f ,  express ,  implied o r  cons t ruc t ive . "  

18, None of t h e  m a t t e r s  which are  r e g i s t r a b l e  u n d e r  t h e  Land 
Charges l e g i s l a t i o n  (except  l o c a l  l and  charges) is  s t a t e d  t o  be 
a n  ove r r id ing  i n t e r e s t  under t h e  (Land Reg i s t r a t ion )  A c t .  One 
would, t h e r e f o r e ,  expec t  t h a t  matters which, i n  r e l a t i o n  t o  
u n r e g i s t e r e d  land ,  a re  r e g i s t r a b l e  unde r  t h e  Land Charges A c t ,  
would i n  the  case of registered land r e q u i r e  e n t r y  on t h e  
register t o  bind a purchaser.  Although t h e  p r i n c i p l e  i s  
g e n e r a l l y  followed i n  t h e  Land R e g i s t r a t i o n  l eg i s l a t ion ,  the re  
a r e  neve r the l e s s  some cases i n  which t h e  i n t e r e s t  of a person 
under  a n  unprotected "land charge" has  been h e l d  t o  be binding 
on a purchaser  of registered land as  a n  ove r r id ing  i n t e r e s t  i f  

t h a t  i n t e r e s t  is  coupled with occupation.28 
t h e  r i gh t s  of o c c u p i e r s  which are  p r o t e c t e d  a s  o v e r r i d i n g  
i n t e r e s t s  under s e c t i o n  7 0 ( l ) ( g )  of t h e  A c t  are n o t ,  i t  seems, 
confined t o  those r igh ts  which  a re  incapab le  of p r o t e c t i o n  on 
t h e  register under  t h e  A c t .  

19. The f a c t  t h a t  a n  i n t e r e s t  which i s  capable of p ro tec t ion  
on t h e  register can  c o n s t i t u t e  a n  o v e r r i d i n g  i n t e r e s t  seems 
i n c p n s i s t e n t  w i t h  t h e  gene ra l  r u l e  i n  r e l a t i o n  t o  un reg i s t e red  
land  t o  which  we have referred above, t h a t  an unpro tec t ed  land 
charge i s  void a g a i n s t  a purchaser even i f  he has  no t ice  of i t .  
T h i s  inconsis tency may w e l l  not have been intended and  t h e  
ques t ion  arises w h e t h e r  t h e  law should be changed. 

20. The  a b s o l u t e  r u l e  applying to  un reg i s t e red  conveyancing 
has  i t s  c r i t i c s ;29  
produce r e s u l t s  on p a r t i c u l a r  facts which cannot be regarded 
a s  f a i r .  I t  i s  easy  t o  overlook ( o r  even be unaware o f )  t he  

T h i s  i s  because 

and i t  i s  p e r f e c t l y  t r u e  t h a t  i t  c a n  

28. See f o r  example Woolwich Eq 

29. See, f o r  example, Megarry and Wade, The Law of R e a l  Property 
3 r d  e d .  1128. 
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n e c e s s i t y  t o  p r o t e c t  a n  opt ion  t o  purchase o r  t o  renew, whlch 
i s  contained i n  a lease ;  and a t e n a n t  who has f a i l ed  t o  
register such a n  o p t i o n  i n  t h e  Land Charges R e g i s t r y  w i l l  f i n d  
t h a t  he  cannot e n f o r c e  i t  a g a i n s t  a purchaser o f  t h e  reversion 
even i f  t h a t  pu rchase r  had f u l l  knowledge of t h e  e x i s t e n c e  of 
t h e  option,30 
a c t u a l  n o t i c e  o f  t h e  un reg i s t e red  o p t i o n  (because,  for example, 
i t  i s  contained i n  a sepa ra t e  document) he i s  t h e  more 
"innocent" o f  t h e  two and i n  t h e s e  circumstances it is c l e a r l y  
a rguab le  t h a t  h i s  r i g h t s  should p r e v a i l .  We recogn i se  the  
d i f f i c u l t i e s  involved i n  a t t empt ing  t o  r econc i l e  t h e  c o n f l i c t i n g  
i n t e r e s t s  of t h e  option-holder and t h e  subsequent purchaser,  
b u t  on balance we t h i n k  t h a t  it would be a retrograde step t o  
abandon (for u n r e g i s t e r e d  conveyancing) the  s imple ,  c e r t a i n  
r u l e  t h a t  r e g i s t r a t i o n  and only  r e g i s t r a t i o n  c o n s t i t u t e s  
n o t i c e  of a registrable land cha rge ;  and i f  t h a t  i s  t h e  r i g h t  
view i t  seems t o  us  t h a t  t h e r e  is  no j u s t i f i c a t i o n  for  having 
a d i f f e r e n t  r u l e  i n  registered conveyancing. We would add 
t h a t  s i n c e  a n  o p t i o n  is  most commonly contained i n  t h e  lease 
i t s e l f ,  t h e  r i s k  of i t s  f a i l i n g  t o  be sepa ra t e ly  no ted  on the 
regis ter  i s  perhaps less where  t h e  l and  is  registered than 
where i t  i s  u n r e g i s t e r e d ,  because t h e  t r a n s a c t i o n  (depending 
on the  circumstances)  may involve a n  a p p l i c a t i o n  t o  t h e  Land 
R e g i s t r y  t o  register t h e  lease i t se l f .  Our p r o v i s i o n a l  
conc lus ion  i s  t h a t  t h e r e  should be  excluded from t h e  category 
o f  o v e r r i d i n g  i n t e r e s t s  no t  on ly  a l l  t hose  i n t e r e s t s  which the 
A c t  r equ i r e s  t o  be en te red  on t h e  register, but a l s o ,  i n  
p r i n c i p l e ,  a l l  t h o s e  ma t t e r s  which are, i n  r e l a t i o n  t o  
u n r e g i s t e r e d  l and ,  registrable i n  t h e  r e g i s t e r  o f  l a n d  charges 
unde r  t h e  Land Charges A c t  1925, and f o r  which t h e  (Land 
R e g i s t r a t i o n )  A c t  makes corresponding provis ion f o r  e n t r y  by 
way o f  no t i ce ,  c a u t i o n ,  r e s t r i c t i o n  o r  i n h i b i t i ~ n . ~ '  

On t h e  o t h e r  hand, i f  t h e  purchaser  had no 

30. The t enan t  may, of course,  have a n  e f f e c t i v e  c 

31. See s.59. 
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21 .  We do, however, t h ink  t h a t  there  i s  one area i n  w h i c h  
t h a t  r u l e  need no t  o p e r a t e  f u l l y  i n  r e l a t i o n  t o  p e r m i t t e d  
e n t r i e s .  It  i s  a n  old-established p r i n c i p l e  t h a t  no t ice  of 
a tenancy i s  n o t i c e  of a l l  i t s  terms ( inc lud ing  a n  o p t i o n  t o  
p ~ r c h a s e ) ~ ’  and we c o n s i d e r  t h a t  a purchaser  of t h e  f r eeho ld  
o r  leasehold r e v e r s i o n  who h a s  s t a t u t o r y  no t i ce  f r o m  t h e  
register of t h e  e x i s t e n c e  of a s u b s i s t i n g  l e a s e  o r  underlease 
shouid be f i x e d  w i t h  s t a t u t o r y  n o t i c e  of any es ta te  c o n t r a c t  
a c t u a l l y  contained i n  i t ,  whether  o r  no t  t h e  t e n a n t  has  taken 
t h e  prudent cour se  of procuring t h e  e n t r y  i n  t h e  register of 
s p e c i f i c  re ference  t o  such c o n t r a c t .  Accordingly, we cons ider  
t h a t  t h e  A c t  should make i t  clear t h a t  a purchaser  who h a s  
acqu i r ed  n o t i c e  from t h e  register of t h e  ex i s t ence  of a lease 
is  pu t  on enquiry a s  t o  a l l  i t s  t e r m s . 3 3  
no ha rdsh ip  on t h e  purchaser  o f  t h e  r eve r s ion ;  and i t  would 
n o t  c o n s t i t u t e  a n  in road  i n t o  t h e  suggested r u l e  t h a t  
u n r e g i s t e r e d  pe rmi t t ed  e n t r i e s  should no t  be o v e r r i d i n g  i n t e r e s t s .  
But w e  would take the  matter one s t e p  f u r t h e r  and s u g g e s t  t h a t  
a s  i t  i s  incumbent on a prospect ive purchaser  of a r eve r s ion  
t o  s a t i s f y  h i m s e l f  a s  t o  t h e  terms of a lease which c o n s t i t u t e s  
an  o v e r r i d i n g  i n t e r e s t ,  no a d d i t i o n a l  burden would be placed 
upon h i m  by p rov id ing  t h a t  any e s t a t e  con t r ac t  con ta ined  i n  
such a lease should a l s o  au tomat i ca l ly  be an o v e r r i d i n g  
i n t e r e s t .  That  would c o n s t i t u t e  a n  except ion t o  t h e  gene ra l  
r u l e  b u t  t h e  i n f r a c t i o n  i s  minimal. Pu t  sho r t ly ,  we suggest 
t h a t  a n  i n t e r e s t  ( such  a s  an e s t a t e  c o n t r a c t )  c o n t a i n e d  i n  a 
lease should have t h e  same s t a t u s  a s  t h e  lease i tself  and 
should be p ro tec t ed  au tomat i ca l ly  u n l e s s  the lease i s  a 

That would impose 

~~ ~~ 

32. Daniels  v. Davison (1809)  16 V e s .  249. 
33. I t  i s  apprec ia t ed  t h a t  r e g i s t r a t i o n  of p a r t i c u l a r s  of a c h a r g e  

a t  t h e  Companies R e g i s t r a t i o n  Off ice  has been h e l d  not t o  
amount t o  c o n s t r u c t i v e  n o t i c e  of special  Drov i s ions  i n  t h e  
charge (Re Standard Rotary Machine-Co-Ltd: (1906) 95 L.T. 829; 
Wilson v. Kel land [I9101 2 Ch.306). A pu rchase r  of land f rom 
a comDany. however. who discovered from a search a t  t h e  
Companies‘Registry’ t h e  e x i s t e n c e  of a charge which had not  
h i t h e r t o  been disclosed t o  h i m ,  should c l e a r l y  not proceed 
w i t h  h i s  purchase without s a t i s f y i n g  h i m s e l f  a s  t o  t h e  a c t u a l  
con ten t s  of t h e  charge. 
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reg is t rab le  lease which has not been registered. If t h e  l ea se  
c o n s t i t u t e s  an  o v e r r i d i n g  i n t e r e s t  t h e  a n c i l l a r y  i n t e r e s t  w i l l  
be one too ,  notwithstandi.ng t h a t  i t  could be s p e c i f i c a l l y  
p r o t e c t e d  on t h e  register. 

Over r id ing  i n t e r e s t s  and t h e  s t a t u t o r y  covenants f o r  t i t l e  

21. The r igh ts  of a person e n t i t l e d  t o  t h e  b e n e f i t  of a n  
o v e r r i d i n g  i n t e r e s t  cannot  be p re jud iced  by a registered 
d ispos i t i .on  of the land  which t h e  i n t e r e s t  burdens; fo r ,  by 
d e f i n i t i o n ,  an  o v e r r i d i n g  i n t e r e s t  i s  a n  incumbrance, i n t e r e s t ,  
r i g h t  o r  power s u b j e c t  t o  w h i c h  a registered d i s p o s i t i o n  i s  t o  
take effect ,34 
registered, is  s u b j e c t  t o  an  o v e r r i d i n g  i n t e r e s t  such  as a 
lease f o r  a term of seven y e a r s  or a n  easement a c q u i r e d  by 
p r e s c r i p t i o n ,  t h e  sale o f  the  burdened land cannot p re jud ice  
t h e  r i gh t s  of t h e  lessee o r  person e n t i t l e d  t o  t h e  b e n e f i t  of 
t h e  easement. A s  between a vendor and purchaser of l a n d  
burdened w i t h  o v e r r i d i n g  i n t e r e s t s  , t h e  pos i t i on  i s  regula ted  
by t h e  terms of t h e  c o n t r a c t  ( i f  any) and by t h e  covenants  a s  
t o  t i t l e  given by t h e  vendor i n  f a v o u r  of t h e  pu rchase r  i n  t h e  
document by which the t r a n s f e r  of t h e  i n t e r e s t  i n  t h e  land i s  
e f fec ted .  It  i s  w i t h  t h e  covenants f o r  t i t l e  t h a t  we are here 
concerned. 

2 3 .  
A c t  1925, i t  i s  p o s s i b l e ,  by t h e  u s e  o f  c e r t a i n  key t o  
in t roduce  i n t o  a conveyance of l and  implied covenants by t h e  
vendor a s  t o  h i s  t i t l e  appropr i a t e  t o  t h e  varying circumstances.  
If  a vendor of f r eeho ld  land i s  expressed t o  convey "as 
b e n e f i c i a l  owner", f o u r  covenants are impl ied ;  t h a t  h e  has 
f u l l  power t o  convey, for q u i e t  enjoyment,  f o r  freedom from 
incumbrances and f o r  f u r t h e r  assurance.  The covenants  are 
no t  a b s o l u t e  bu t  are q u a l i f i e d  i n  t h e  s ense  t h a t  n o t  every 
breach gives t h e  purchase5 a r i g h t  of a c t i o n .  
they  do no t  cove r  a breach caqsed by t h e  act  or omission of  a 

Thus, i f  f r eeho ld  l a n d ,  t h e  t i t l e  t o  which i s  

Under t h e  p r o v i s i o n s  of s e c t i o n  76 of t h e  Law of Property 

For example, ar 

34. s. 3 ( x v i ) .  
3 5 .  e.g. , Itas b e n e f i c i a l  owner", I tas mortgagee", "as t rus tee" .  



person through whom t h e  vendor de r ived  t i t l e  f o r  v a l u e .  Being 
q u a l i f i e d ,  t h e  s t a t u t o r y  covenants f o r  t i t l e  are of l i m i t e d  
va lue  t o  a purchaser.  

2 4 .  
a person may i n  a registered d i s p o s i t i o n  (e.g.  a t r a n s f e r )  
i n t roduce  t h e  same covenants  f o r  t i t l e  by t h e  use  of t h e  same 
s t a t u t o r y  words. N o  r e f e rence  t o  such covenants,  however, 
appears  i n  t h e  register. 

2 5 .  Since  a purchaser  of r e g i s t e r e d  land  w i l l ,  when h i s  
t i t l e  i s  r e g i s t e r e d ,  o b t a i n  a t i t l e  which carries, i n  e f f e c t ,  
a s t a t e  guarantee ,  i t  may be asked why covenants for t i t l e  
should be necessary i n  a d i s p o s i t i o n  of registered l and .  The 
answer i s  t h a t  t h e  s t a t e  guarantee i s  no t  i n  f a c t  a b s o l u t e ,  
because t h e  t i t l e  of a r e g i s t e r e d  p r o p r i e t o r  (even t h a t  of a 
p r o p r i e t o r  registered with an a b s o l u t e  t i t l e )  i s  a lways  
s u b j e c t  t o  any e x i s t i n g  ove r r id ing  i n t e r e s t s .  A purchase r  
may, t h e r e f o r e ,  need t o  have a remedy a g a i n s t  h i s  vendor a f t e r  
completion i n  r e s p e c t  of ove r r id ing  i n t e r e s t s  of which he had 
no n o t i c e  p r i o r  t o  completion; and i t  would seem r i g h t  t h a t ,  
s u b j e c t  t o  t h e  terms of h i s  c o n t r a c t ,  h e  should have such a 
remedy. 

2 6 .  The s t a t u t o r y  covenants f o r  t i t l e  do not a p p l y  i n  
r e l a t i o n  t o  m a t t e r s  t o  w h i c h  a conveyance i s  e x p r e s s l y  made 
s u b j e c t  and i n  t h e  a p p l i c a t i o n  of t h e s e  covenants t o  
d i s p o s i t i o n s  of registered land r u l e  77(  1 )  provides  t h a t  they 
should t a k e  e f f e c t  as  though t h e  d i s p o s i t i o n  had been express ly  
made s u b j e c t  t o  c e r t a i n  ma t t e r s ,  i nc lud ing :  

I n  r e l a t i o n  t o  r e g i s t e r e d  l and ,  r u l e  7636 prov ides  t h a t  

"(b) any o v e r r i d i n g  i n t e r e s t s  of which t h e  purchaser  
has  n o t i c e  and s u b j e c t  t o  which i t  would have 
taken  e f f e c t ,  had t h e  l a n d  been un reg i s t e red . "  

2 7 .  The i n t e n t i o n  behind t h i s  p rov i s ion  seems t o  be  c lear  
and, we sugges t ,  i s  correct .  I f  t h e  purchaser had n o t i c e  of 
t h e  o v e r r i d i n g  i n t e r e s t ,  he should no t  have an  a c t i o n  aga ins t  
h i s  vendor i n  r e s p e c t  o f  i t  under t h e  covenants f o r  t i t l e .  

3 6 .  Made under s . J S ( 2 ) ;  
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"iYotice" i n  t h i s  con tex t  we take t o  mean no t i ce  i n  t h e  
t e c h n i c a l  s ense  t h a t  t h e  purchaser  e i t h e r  has  a c t u a l  knowledge 
of t h e  m a t t e r  i n  ques t ion  o r  would have had such knowledge i f  

h e  had made such e n q u i r i e s ,  searches and i n s p e c t i o n s  as a 
purchaser  ought reasonably t o  have made. 37 

2 8 .  Rule 77 dea ls  w i t h  t h e  m a t t e r ,  a s  i t  must, on t h e  b a s i s  
t h a t  there  may o r  may not have been a con t r ac t  p reced ing  t h e  
d i s p o s i t i o n  i n  ques t ion .  Where, a s  w i l l  o f t e n  be t h e  case ,  
t h e  purchaser  a c q u i r e s  knowledge of h i t h e r t o  und i sc losed  
o v e r r i d i n g  i n t e r e s t s  before  the purchase i s  completed,  h i s  

remedy may b e  t o  c a l l  off  t h e  purchase before t h e  t r a n s f e r  
( i n t o  which the covenants  are in t roduced)  i s  execu ted .  I f ,  
however, t h e  pu rchase r  chooses ( o r ,  unde r  t h e  t e r m s  of t he  
p r i o r  c o n t r a c t ,  i s  bound) t o  complete notwithstanding t h e  
knowledge t h a t  he  has  acqui red ,  i t  i s  l o g i c a l  t h a t  he should 
n o t  have any r i g h t  of a c t i o n  under  t h e  covenants f o r  t i t l e  i n  
r e l a t i o n  t o  t h o s e  mat ters  which he  had discovered ( o r  ought 
t o  have discovered) a t  a n  ea r l i e r  stage.38 

29.  Doubts have been expressed as t o  whether o r  not  t h e  
s t a t u t o r y  covenants  f o r  t i t l e  i f  i n t roduced  i n t o  a registered 
d i s p o s i t i o n  have any a p p l i c a t i o n  to  ove r r id ing  i n t e r e s t s  of - 
w h i c h  t h e  purchaser  has  no notice.39 
i t  was recommended i n  one of t h e  p r i n c i p a l  books of 
conveyancing p receden t s ,  i n  an e d i t i o n  which has now been 
superseded,  t h a t  a t r a n s f e r  of registered land shou ld  include 
a c l a u s e  expres s ly  making t h e  s t a t u t o r y  covenants for t i t l e  
e f fec t ive  i n  r e s p e c t  of ove r r id ing  i n t e r e s t s  of which the 

To p ro tec t  t h e  purchaser 

37. c f .  Law of P rope r ty  A c t  1925, s . l 9 9 ( l ) ( i i ) .  
38. Although h e  may no t  have a r i g h t  of a c t i o n  u n d e r  t h e  covenants  

f o r  t i t l e ,  a purchaser  may i n  c e r t a i n  c i rcumstances s t i l l  have 
a r i g h t  o f  a c t i o n  f o r  breach of c o n t r a c t  based on a term of 
t h e  c o n t r a c t  which d i d  not merge i n  t h e  conveyance o r  t r a n s f e r :  
I i issett  v .  Reading Roofing Co. [1969] 1 1V.L.R. 1757. 

59 .  See (194.2) 58 L.Q.R. 356 ( P r o f e s s o r  P o t t e r ) ;  Emmett on T i t l e ,  
1 5 t h  ed.  4.32; (1966) 82 L.Q.R. 428 (Mowbray); and (1961) 
I O 5  S . J .  801 and 985. 
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purchaser  had no p r i o r  no t i ce  and which had not been excluded 
from t h e  t r a n s f e r  by c o n t r a c t .  

30. 
i s  perhaps s i g n i f i c a n t  t h a t  of t h e  c u r r e n t  e d i t i o n s  of fou r  
p r i n c i p a l  books of precedents  used by conveyancers4' only one 
c o n t a i n s  precedents  f o r  such a clause43 and t h e  e d i t o r  
expres ses  doubts as t o  i t s  

40 

Contrary views have, however, been expressed41 and i t  

31. W e  a r e  i n c l i n e d  t o  agree w i t h  t hose  who do n o t  th ink  
t h a t  any s p e c i a l  c l a u s e  i s  required because i t  seems t o  u s  
t h a t  t h e  p o s i t i o n  under  the Act and Rules i s  reasonably c l e a r .  
I n  summary form o u r  view is a s  follows:- 

( a )  The covenants  f o r  t i t l e  implied by v i r t u e  of 
s e c t i o n  76 of the  Law of Property A c t  1925 
apply i n  r e l a t i o n  t o  d i s p o s i t i o n s  of registered 
land i f  they  a r e  introduced by the u s e  of t h e  
a p p r o p r i a t e  key words. It h a s  been doubted 
whether  t h e  expression 'tconveyanceft a s  u sed  i n  
the  second schedule t o  t h e  Law of P rope r ty  A c t  
1925 i n c l u d e s  a t r a n s f e r  of registered l a n d  
but  t h a t  t h e  s t a t u t o r y  covenants  f o r  t i t l e  a r e  
capable  of applying t o  r e g i s t e r e d  d i s p o s i t i o n s  
is, w e  t h i n k ,  demonstrated by s e c t i o n  38(2) of 
the  (Land Reg i s t r a t ion )  A c t  which is drafted 

on t h e  f o o t i n g  t h a t  t h e  s t a t u t o r y  covenants  
f o r  t i t l e  may be made t o  app ly  t o  r e g i s t e r e d  
d i s p o s i t i o n s  by t h e  u s e  of t h e  key words b u t  
t h a t  r u l e s  may be needed t o  p re sc r ibe  the  
effect  of such covenants. Rules  (76 and 77) 
have i n  f a c t  been made. 

45 

40. 

41. 

42. 

43. 
4.4. 
45. 

Key and Elphinstone '  s Conveyancing Precedents,  1 4 t h  ed. vol.3. 
pp. 128 and 129. 
(1941) 57 L.Q.R. 566 (Megarry); K e y  and E lph ins tone ' s  
Conveyancing Precedents ,  15th ed.  vo1.3, 128; C u r t i s  and Ruoff ,  
Regis tered Convevancinq, 2nd ed. 366. 
The Encyclopaedia of Forms and Precedents;  Hal le t t ;  Key and 
Elphinstone; Prideaux. 
Key and Elphinstone 15th ed. vol.3. 402. 
I b i d .  a t  128. 
See Farrand, C o n t r a c t  and Conveyance, 260. 
- 
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I n  the  absence of a r u l e  p r e s c r i b i n g  t h e  e f f e c t  
of t h e  covenants i n  any p a r t i c u l a r  case, i t  seems 
t h a t  t h e i r  e f f e c t  i n  a r e g i s t e r e d  d i s p o s i t i o n  
would be t h e  same a s  i f  t h e  land had n o t  been 
r e g i s t e r e d  ( i . e .  a covenant  i s  given i n  r e l a t i o n  
t o  any r e l e v a n t  m a t t e r  to  which t h e  conveyance 
o r  t r a n s f e r  was not e x p r e s s l y  made s u b j e c t ) .  

The r u l e s  prescr ibe  the  effect  of t h e  s t a t u t o r y  
covenants  f o r  t i t l e  i n  r e l a t i o n  t o  o v e r r i d i n g  
i n t e r e s t s  of which t h e  purchaser  has  n o t i c e  by 
deeming t h e  t r a n s f e r  t o  have been made express ly  
s u b j e c t  t o  those i n t e r e s t s . 4 6  
w i l l ,  i f  introduced,  apply  t o  a l l  o t h e r  over- 
r i d i n g  i n t e r e s t s  because no s p e c i f i c  p r o v i s i o n  
i s  conta ined  i n  t h e  r u l e s  t o  dea l  wi th  them. 
If,  however, the  t r a n s f e r  is, i n  f a c t ,  made 
e x p r e s s l y  subjec t  t o  a p a r t i c u l a r  o v e r r i d i n g  
i n t e r e s t 4 7  then the  purchaser  would have had 
n o t i c e  of i t  and the s t a t u t o r y  covenants  w i l l  
no t  apply  t o  i t .  

The covenants  

32. It  may be t h a t  i n  g iv ing  o u r  suggested i n t e r p r e t a t i o n  of 
t h e  A c t  and Rules i n  r e l a t i o n  t o  t h i s  d i f f i c u l t  matter we have 
over-s implif ied t h e  p o s i t i o n .  I f  so ,  we hope t h a t  t h o s e  who 
d i s a g r e e  w i t h  ou r  i n t e r p r e t a t i o n  w i l l  come forward and l e t  u s  
have t h e i r  reasons  i n  d e t a i l .  

33. The wording of r u l e  77( 1) h a s  been ~ r i t i c i s e d ~ ~  b u t  our 
present  view, for t h e  reasons given above, i s  t h a t  t h e  Act and 
Rules  seem t o  deal  s a t i s f a c t o r i l y  w i t h  t h e  a p p l i c a t i o n  of the 
s t a t u t o r y  covenants  f o r  t i t l e  t o  o v e r r i d i n g  i n t e r e s t s  a f f e c t i n g  
registered land. I t  should perhaps a l s o  be mentioned t h a t  t h e  
key words must have been used i n  m i l l i o n s  of t r a n s f e r s  and 
mortgages of r e g i s t e r e d  t i t l e s  w i t h o u t ,  so  f a r  a s  w e  a r e  aware, 
any s u b s t a n t i a l  d e f e c t s  coming t o  l i g h t  i n  t h i s  c o n t e x t .  

46. r .77(1) (b) .  
47. Law of Property A c t  1925, 2nd Sched. P a r t s  I and 111. 
48. (1970) 34 Conv. ( N . S . )  128  ( P r o f e s s o r  Crane). 
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P o s s i b l e  reduct ion  i n  number of o v e r r i d i n g  i n t e r e s t s  

34. A s  a m a t t e r  o f  p r i n c i p l e  w e  t a k e  t h e  view t h a t ,  i n  the  
i n t e r e s t s  of c e r t a i n t y  and of s impl i fy ing  conveyancing, the  
c l a s s  of r i g h t  which may bind a pu rchase r  otherwise t h a n  a s  
t h e  r e s u l t  o f  an e n t r y  i n  the  register should be a s  narrow 
a s  poss ib l e .  Nith t h e  foregoing g e n e r a l  obse rva t ions  and 
prel iminary conclusions i n  mind w e  c o n s i d e r  next t h e  s p e c i f i c  
heads o f  o v e r r i d i n g  i n t e r e s t s  w i th  a view t o  see ing  how f a r ,  
i f  a t  a l l ,  t h e  number of such i n t e r e s t s  can  be reduced. 

11. THE SPECIFIC HEADS OF OVERRIDING INTEREST: SECTION 70(1) 

Paragraph ( a )  

"Rights  o f  common, drainage r i g h t s ,  customary r i g h t s  
( u n t i l  ex t ingu i shed) ,  publ ic  r i g h t s ,  p r o f i t s  
p rendre ,  r i g h t s  of sheepwalk, r i g h t s  of way, water-  
courses ,  r i g h t s  of water,  and o t h e r  easements no t  
being e q u i t a b l e  easements r e q u i r e d  t o  be p r o t e c t e d  
by n o t i c e  on t h e  register." 

3 5 .  The concluding words of t h e  paragraph about e q u i t a b l e  
easements a r e  ambiguous and va r ious  views have been expressed 
a s  t o  t h e i r  e f f e c t  on t h e  c o n s t r u c t i o n  of t h e  paragraph as  a 
whole. A s  appears  below, i t  is  perhaps t h e  h i s t o r y  of t h e  
d r a f t i n g  of t h e  paragraph which i s  r e spons ib l e  f o r  t h e  
d i f f i c u l t y  which h a s  a r i s e n ,  I n  any even t  we a r e  of t h e  
op in ion  t h a t ,  c o n s i s t e n t l y  wi th  t h e  g e n e r a l  p r i n c i p l e s  of t h e  
A c t , 4 9  on ly  legal  i n t e r e s t s  should b e  covered and we cons ide r  
t h a t  t h e  A c t  should make t h i s  c lear .  On a more d e t a i l e d  plane 
t h e  paragraph may be  c r i t i c i s e d  because i t  f a i l s  t o  c l a s s i f y  
i n  a log ica l  way t h e  s u b j e c t  matter w i t h  which i t  d e a l s .  I t  
mixes pub l i c  and p r i v a t e  r i g h t s ,  I t  a l s o  s p e c i f i e s  c e r t a i n  
k inds  o f  easements ( e .g .  r i g h t s  o f  way) and not o t h e r s  (e.g. 
r i g h t s  of suppor t  o r  l i g h t ) ;  but t h e  g e n e r a l  i n t e n t i o n  of 
t h e  paragraph seems t o  be  a t  l e a s t  t o  inc lude  e v e r y t h i n g  i n  
t h e  na tu re  o f  easements and p r o f i t s ,  The jumbled n a t u r e  of 
t h e  paragraph i s  probably due t o  i t s  h i s t o r y .  The correspond- 
i n g  paragraph o f  s e c t i o n  13 of t h e  Land Transfer  A c t  1875 read 

49, c f .  r . 2 5 4 ( 1 ) .  
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" R i g h t s  of common, r i g h t s  of sheepwalk, r i g h t s  of way ,  
watercourses ,  and r i g h t s  of w a t e r ,  and o t h e r  easementsll. 
That s e c t i o n  was e v i d e n t l y  found t o  be too narrowly drawn 
and a number of a d d i t i o n a l  i t e m s  w e r e  added by the  Land 
T r a n s f e r  A c t  1897. The s t a t u t e s  w e r e  consol ida ted  i n  1925 
(wi thout ,  i t  appears ,  any a t tempt  a t  r a t i o n a l i s a t i o n )  by 
throwing f o u r  of t h e  1897 a d d i t i o n s  i n t o  t h e  middle  of the  
1875 easements paragraph; and the  re ference  t o  equitable 
easements was t h e n  tacked on t o  t h e  end. I n  thosecircumstances,  
i n  c o n s t r u i n g  t h e  paragraph i t  cannot  s a f e l y  be assumed t h a t  
t h e  i t e m s  are mutua l ly  exclusive:  indeed,  it would seem they 
are  not .  

36.  
up t h e  items: easements  and p r o f i t s  could be i n  one  paragraph 
and p u b l i c  r i g h t s  i n  another .  It i s ,  however, necessary  t o  
c o n s i d e r  each c lass  o f  r i g h t  and t h i s  we do below. 

Our g e n e r a l  comment is  t h a t  it might be h e l p f u l  t o  s p l i t  

" R i g h t s  o f  common" 
" P r o f i t s  & prendre" 
"Rights  of  sheepwalk" 

37. These i t e m s  may convenient ly  be considered together. A 

p r o f i t  & prendre i s  a r i g h t  t o  e n t e r  another ' s  l a n d  and take 
theref rom p a r t  of t h e  land (e.g. sand ,  grave l  o r  minera ls )  o r  
i t s  n a t u r a l  produce (e.g.  grass, wood, t u r f  o r  f i s h ) .  There 
i s  no doubt b u t  t h a t  l e g a l  p r o f i t s  & prendre must cont inue  t o  
be o v e r r i d i n g  i n t e r e s t s  ( u n l e s s  t h e y  a r e  p r o t e c t e d  by an e n t r y  
on t h e  r e g i s t e r ) .  
paragraph a t  a l l  i s  perhaps a moot p o i n t ;  they are seldom 
encountered,  and as w e  have a l r e a d y  ~ u g g e s t e d , ~ '  w e  th ink  it  
should be made p l a i n  t h a t  such minor i n t e r e s t s  a r e  p r o t e c t a b l e  
by n o t i c e  on t h e  register and should on t h a t  account  not be 
o v e r r i d i n g  i n t e r e s t s .  

38. S ince ,  i n  t h i s  contex t ,  a l l  r igh ts  of common a r e  p r o f i t s  
& prendre,  we sugges t  t h a t  s e p a r a t e  re ference  t o  them might be 
e l imina ted .  It  is  worth not ing t h a t  under t h e  Commons 

50. I n  para .  20 above. 

Whether e q u i t a b l e  p r o f i t s  are w i t h i n  t h e  
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R e g i s t r a t i o n  A c t  1965, t h e  con t inu ing  e n f o r c e a b i l i t y  o f  almost5' 
a l l  r i g h t s  of common and some s o l e  p r o f i t s  prendre depends 
on t h e i r  r e g i s t r a t i o n  under e i the r  t h a t  A c t  o r  the (Land 
R e g i s t r a t i o n )  A c t ,  
no t  o v e r r i d i n g  i n t e r e s t s ;  and i n  t h e  former,  a l though  they 
are  o v e r r i d i n g  i n t e r e s t s ,  they are  r e a d i l y  a s c e r t a i n a b l e  without 
r e f e r e n c e  t o  t h e  documentary t i t l e .  

" R i g h t s  of Sheepwalk" 

39. A sheepwalk i s  an  expression which seems t o  be more ap t  
t o  describe t h e  l and  o v e r  which t h e  r i g h t  t o  p a s t u r e  sheep 
e x i s t s  - t h e  a c t u a l  r i g h t  being fo rmer ly  cal led t h e  r i g h t  of 
f o l d ~ o u r s e . ~ ~  Whatever may be t h e  correct  d e s c r i p t i o n  of t h e  
r i gh t s  referred t o  unde r  t h i s  heading i n  paragraph ( a ) ,  i t  i s  
c l ea r  t h a t  wha t  i s  intended i s  a r e f e r e n c e  t o  t h e  r i g h t  t o  
p a s t u r e  sheep. Again, such a r i g h t  i s  a p r o f i t  p rendre  ( i t  
may be e i the r  a s o l e  r i g h t  o r  a r i g h t  of common) and i f  p r o f i t s  
a prendre a re  s p e c i f i c a l l y  mentioned a s  a head of o v e r r i d i n g  
i n t e r e s t  i t  seems unnecessary t o  refer t o  t h i s  p a r t i c u l a r  form 
of p r o f i t .  iVe sugges t  t h a t  t h e  r e f e r e n c e  t o  r i g h t s  of sheep- 
walk could be deleted.  

"Drainage r i g h t s "  

40. Drainage r igh t s  w i l l ,  i n  many cases, c o n s t i t u t e  pos i t i ve  
easements. How f a r  o t h e r  types  of d r a i n a g e  r i g h t s  are  intended 
t o  be covered by t h e  expres s ion  is  u n c e r t a i n .  The t e r m  public 
r ights used l a t e r  i n  the 'pa rag raph  would seem t o  cover publ ic  
r i gh t s  o f  drainage and i t  i s  f o r  c o n s i d e r a t i o n  whether  anything 
would be l o s t  by removing from t h e  paragraph t h e  s p e c i f i c  
r e fe rence  t o  d ra inage  r igh ts .  

"Customary r i g h t s  ( u n t i l  ex t inguished)  

41. It is  not e n t i r e l y  c lear  w h a t  r i gh t s  a r e  i n t e n d e d  t o  be 
included i n  t h e  expres s ion  tlcustomary r igh t s " .  The r e fe rence  
t o  extinguishment seems t o  i n d i c a t e  t h a t  t h e  words r e l a t e  t o  

I n  t h e  l a t t e r  case t h e y  a r e  by d e f i n i t i o n  

51. 

52. See Robinson v .  Duleep Singh (1879) 1 1  Ch.798. 

The M i n i s t e r  had a l imi t ed  power of exemption u n d e r  s.11 
o f  t h a t  A c t .  
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r i g h t s  wh ich  have now gone but  which w e r e  t emporar i ly  
preserved  under t h e  1925 property l e g i s l a t i o n  on t h e  a b o l i t i o n  
of copyhold t e n u r e .  
by t h e  c o n t e x t s  of t h e  o t h e r  r e f e r e n c e s  t o  extinguishment i n  
s e c t i o n  7O( l ) ;  
sometimes known as  "customary" tenure.53 Another v i e w  has,  
however, been expressed  t h a t  t h e  r i g h t s  "should b e  taken a t  
least  t o  inc lude  t h o s e  rights a r i s i n g  from custom which enure 
f o r  t h e  b e n e f i t  of t h e  i n h a b i t a n t s  o f  a local i ty '1 ,54 but, 
r e f e r e n c e  t o  ext inguishment  seems t o  make such a v iew d i f f i c u l t  
t o  maintain.  Whichever view i q  correct i t  seems t h a t  t h e  
express ion  ought t o  cover  those r ights which  a r i s e  under 

P o s s i b l y  such r i g h t s  would be covered by t h e  e x p r e s s i o n  "publ ic  
rights" which a p p e a r s  next i n  t h e  l i s t  of r i g h t s  i n  paragraph 
( a ) .  If so, r e t e n t i o n  of t h e  s p e c i f i c  reference t o  customary 
r ights may be unnecessary;  but  i f  t h e  reference is  re ta ined ,  
i t  m i g h t  be p r e f e r a b l e  t o  c a l l  them " r ights  a r i s i n g  under 
custom" . 
"Publ ic  r inh t s "  

42. Here aga in  there is  u n c e r t a i n t y  as  t o  t h e  meaning o r  
e x t e n t  of  t h e  e x p r e s s i o n  "publ ic  r i g h t s "  i n  t h i s  c o n t e x t ,  
a l though we doubt whether  t h e r e  i s  any need t o  t r y  t o  def ine 
t h e  expression.  Indeed,  i t s  vagueness may be an  advantage.  
It  may inc lude  r i g h t s  of  t h e  i n h a b i t a n t s  of a p a r i s h  under an 
i n c l o s u r e  award t o  hold  a n  annual f a i r  o r  wake on a p a r t i c u l a r  

56 p i e c e  of land. 

" R i g h t s  of wag" 

43. Rights  of way may be p u b l i c  or p r i v a t e .  If t h e y  a r e  
p u b l i c  they would, presumably, be covered by t h e  express ion  

T h i s  c o n s t r u c t i o n  i s  c l e a r l y  supported 

and by t h e  f a c t  t h a t  copyhold t e n u r e  was 

custom f o r  t h e  b e n e f i t  o f  i n h a b i t a n t s  of a l o c a l i t y .  55 

54. Key and Elphinstone 
vol.3.  a t  47'. 

55. Such r i g h t s  may not  
56. cf .  W?Jld v.  S i l v e r  

53. See e.g. t h e  heading t o  P a r t  V of t h e  Law of Property Act 

s Precedents  i n  Conveyancing 15th ed. 

q u a l i f y  as  easements or p r o f i t s  A prendre.  
19631 Ch.243. 

1922. 
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"publ ic  r i g h t s "  used e a r l i e r  i n  t h e  paragraph. I f  t h e y  a r e  
p r i v a t e  they w i l l  e i t h e r  c o n s t i t u t e  easements (and t h u s  be 
covered by the  g e n e r a l  re ference  t o  easements a t  t h e  end of 
t h e  paragraph) o r  be enjoyed by custom. I t  i s  sugges ted  
t h a t  t h e r e  i s  no need t o  mention r i g h t s  of way a s  a s e p a r a t e  
head of over r id ing  i n t e r e s t .  

- "Watercourses" 

44. I n  t h e  c o n t e x t  of  paragraph ( a )  i t  seems p r o b a b l e  t h a t  
t h e  expression "watercourse" means a n  easement o r  r i g h t  t o  the 
running of water  r a t h e r  than t h e  a c t u a l  stream o r  c h a n n e l  
which carries t h e  water.57 
s p e c i f i c a l l y  t o  mention t h e  express ion  i f  easements are 
mentioned i n  the  paragraph. 

"Rights  of water" 

45. Rights  of w a t e r  can be of many k inds .  They i n c l u d e  the 
r i g h t  t o  water  ca t t le ,  t h e  r i g h t  t o  t a k e  water  f o r  domest ic  
purposes ,  t h e  r i g h t  t o  draw water  from a spr ing  or  a pump or 
t o  u s e  t h e  water  of a n a t u r a l  stream, t h e  r i g h t  t o  send water 
a c r o s s  land by mearls of an  a r t i f i c i a l  watercourse and t h e  
r i g h t  t o  discharge ra inwater .  I t  would, w e  th ink ,  be 

imprac t icable  t Q  r e q u i r e  these  m a t t e r s  t o  be r e f e r r e d  t o  on - 

t h e  r e g i s t e r  ( u n l e s s  they a r e  e x p r e s s l y  c rea ted  easements)  
and i t  i s  t h e r e f o r e  necessary t o  r e t a i n  t h i s  head. But we 
do sugges t  t h a t  t h e  head should e x p r e s s l y  exclude r i g h t s  of 
water  w h i c h  c o n s t i t u t e  easements (and so f a l l  w i t h i n  t h e  next 
head u n l e s s  i n  any p a r t i c u l a r  case  t h e y  a r e  required t o  be 
e n t e r e d  on t h e  r e g i s t e r ) .  

"Other easements n o t  be inn  e q u i t a b l e  easements required t o  be 
p r o t e c t e d  by n o t i c e  on t h e  r e g i s t e r "  

46. The re ference  t o  "other"  easements presumably inc ludes  
a l l  types  of easement inc luding  negat ive  easements, such  a s  
r i g h t s  of support  and l i g h t ,  a l though no reference i s  made t o  

It seems unnecessary,  t h e r e f o r e ,  

57. For  a d i s c u s s i o n  a s  t o  t h e  p o s s i b l e  meanings of t h e  express ion  
t twatercourset t ,  see Taylor  v. Corpora t ion  of S t .  Helens (1877) 
6 Ch.D. 264 p e r  Jesse1 M.R. a t  271. 
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any nega t ive  easement ea r l i e r  i n  t h e  paragraph. The words "not 
be ing  e q u i t a b l e  easements r equ i r ed  t o  be p r o t e c t e d  on t h e  
register" have been a source  o f  controversy and doubts have 
been expressed as  t o  whether e q u i t a b l e  easements are o r  a r e  
no t  o v e r r i d i n g  i n t e r e s t s  w i t h i n  t h e  meaning of t h e  paragraph. 
A s  we have a l r e a d y  s a i d ,  we t h i n k  t h a t  such r i g h t s  should no t  
be o v e r r i d i n g  interests  but  should be capable of being 

( i )  
( i i )  

( i i i )  
( i v )  

Rule 258 

pro tec t ed  on t h e  register. 

A p o s s i b l e  r e c l a s s i f i c a t i o n  

47. I n  view of t h e  foregoing comments we s u g g e s t  
might be p o s s i b l e  t o  reclassify t h e  r i g h t s  referred 
paragraph ( a )  so t h a t  they  would c o n s i s t  of t h e  f o l  

Pub l i c  r i g h t s  
R igh t s  a r i s i n g  unde r  custom 

t h a t  i t  
t o  i n  
owing:- 

Rights  of w a t e r ,  no t  being easements  
Easements and p r o f i t s  d prendre other than:- 

( a )  Equitable easements and e q u i t a b l e  p r o f i t s  
(b )  Those e x p r e s s l y  granted o r  reserved o u t  

of registered land  and whose c rea t ion  
r equ i r e s  t o  be  completed by r e g i s t r a t i o n  
and a l s o  n o t i n g  on the  register of t h e  
t i t l e  of the s e r v i e n t  l and .  

4.8. The c o n s i d e r a t i o n  of easements and o t h e r  r ights  a t t a c h i n g  
to l and  i n  t h e  c o n t e x t  of o v e r r i d i n g  i n t e r e s t s  must necessa r i ly  
inc lude  c o n s i d e r a t i o n  o f  r u l e  258. The s ideno te  reads "P.dverse 
easements t reated a s  ove r r id ing  i n t e r e s t s "  and t h e  r u l e  p rov ides  
t h a t  t h e  fo l lowing  matters s h a l l  be  ove r r id ing  i n t e r e s t s  w i t h i n  
s e c t i o n  70 of  t h e  A c t : -  

"Rights,  p r i v i l e g e s ,  and appurtenances a p p e r t a i n i n g  
o r  reputed t o  appe r t a in  t o  land  o r  demised, occupied, 
o r  enjoyed therewi th  o r  r epu ted  o r  known as  p a r t  o r  
p a r c e l  o f  o r  appurtenant  t h e r e t o ,  which adve r se ly  
a f f e c t  r e g i s t e r e d  land . . . I t  

Under v a r i o u s  p r o v i s i o n s  of t h e  A c t  and Rules,58 t h e  r e g i s t r a t i o n  
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of a person a s  t h e  p r o p r i e t o r  of a f reehold  o r  leasehold e s t a t e  
whether  on a f irst  r e g i s t r a t i o n  o r  f o l l o w i n g  a d i s p o s i t i o n  of 
registered land ves t s  i n  t h a t  person the same r i g h t s  a s  he 
would have obtained unde r  t h e  "gene ra l  words" imp l i ed  i n  a 
conveyance o r  assignment of u n r e g i s t e r e d  land. Those r i g h t s  
a re  deemed t o  be inc luded  i n  a conveyance o r  assignment of 
land  by v i r t u e  of s e c t i o n  62 of t h e  Law of Property A c t  1 9 2 . 5 ~ ~  
and they  inc lude  m a t t e r s  of t h e  n a t u r e  of those  referred t o  i n  
r u l e  258. A s  r e g i s t r a t i o n  confers  o n  t h e  registered p r o p r i e t o r  
r igh ts ,  p r i v i l e g e s  and appurtenances so there must be a 
corresponding de t r imen t  t o  t h e  owner of t h e  land a d v e r s e l y  
affected.  The purpose of r u l e  258 i s  t o  ensure t h a t  where, a s  
t h e  r e s u l t  of t h e  r e g i s t r a t i o n  o f  a pe r son  as  p r o p r i e t o r  of 
l and ,  t h e  b e n e f i t  of r igh ts  vests i n  h i m  under s e c t i o n  62 ,  
t h e  burden of those r i g h t s ,  i f  a f f e c t i n g  other  registered land, 
should i n  any event  be ove r r id ing  i n t e r e s t s .  Thus i f  A sel ls  
p a r t  o f  h i s  registered f reehold  p r o p e r t y  to B ,  t h e  r e g i s t r a t i o n  
of B a s  p r o p r i e t o r  o f  t h e  p a r t  may vest6' i n  B t h e  bene f i t  of 
some unspec i f i ed  " r i g h t "  previously enjoyed over t h e  land 
r e t a i n e d  by A. The  register of A ' s  t i t l e  a f t e r  t h e  sa le  w i l l  
c o n t a i n  no r e fe rence  t o  t h i s  r i g h t ,  and were it no t  f o r  t h e  
f ac t  t h a t  r u l e  258 makes t h e  r i g h t  a n  ove r r id ing  i n t e r e s t  - 

burdening A ' s  l and ,  a purchaser  from A would take free from i t .  

49. 
assumed t o  have been a comprehensive l i s t  of t h e  mat te rs  which, 
when t h e  A c t  came i n t o  force,  were o v e r r i d i n g  i n t e r e s t s ,  i t  i s  
perhaps s u r p r i s i n g  t h a t  matters should have been declared t o  
be o v e r r i d i n g  i n t e r e s t s  by subordinate  l e g i s l a t i o n .  The Rules 
c o n t a i n  a number o f  p r o v i s i o n s  which m i g h t  w e l l  have been 
contained i n  t h e  A c t  and vice-versa,  It  is  suggested t h a t  
c o n s i d e r a t i o n  should be given t o  l i s t i n g  a l l  o v e r r i d i n g  
i n t e r e s t s  i n  t h e  same p rov i s ion  and f o r  t h e  t e x t  of t h a t  

S ince  s e c t i o n  70(1) of  t h e  A c t  c o n t a i n s  w h a t  m i g h t  be 

53. The s e c t i o n  a p p l i e s  only i f  a c o n t r a r y  i n t e n t i o n  i s  not 

(Law of P rope r ty  
expressed i n  t h e  conveyance and h a s  effect  s u b j e c t  t o  any 
c o n t r a r y  p rov i s ion  i n  t h e  conveyance. 
A c t  1925, s .62(4) ) .  

60. Under r.251. 
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prov i s ion  t o  be a p p r o p r i a t e l y  amended on each occas ion  t h a t  
t h e  l i s t  is  added t o  o r  va r i ed  by subsequent l e g i s l a t i o n .  

Paragraph ( b) 

" L i a b i l i t y  t o  r e p a i r  highways by reason of tenure ,  
qu i t - r en t s ,  crown r e n t s ,  h e r i o t s ,  and o t h e r  r e n t s  
and cha rges  ( u n t i l  ex t ingu i shed)  having t h e i r  
o r i g i n  i n  tenure.? '  

" L i a b i l i t y  t o  repair highways by r eason  of tenure"  

50. Such a l i a b i l i t y ,  which a t  t h e  present  t i m e  i s  no doubt 
ra re ,  i s  a charge imposed on t h e  land  and t h e  o b l i g a t i o n  runs 
w i t h  t h e  land  and every p a r t  of i t .  A t  common law,  t h e  charge 
was u l t i m a t e l y  thrown upon t h e  owner, though, p r i m a r i l y ,  t he  
occup ie r  might have been t h e  person chargeable.61 Enforcement 
of t h e  l i a b i l i t y  i s  now d e a l t  w i th  by s e c t i o n s  59-61 of t he  
Highways A c t  1959 and t h e  l i a b i l i t y  may a f f e c t  t h e  owner of t h e  
leasehold i n t e r e s t  a s  w e l l  a s  t h a t  of t h e  f r e e h o l d  i n t e r e s t  i n  
t h e  land. An i n d i v i d u a l  o r  a c o r p o r a t e  body may b e  l i a b l e  t o  
r e p a i r  a highway, e i t h e r  under a s p e c i a l  enactment o r  by reason 
of t enure ,  enc losu re  or  p r e s c r i p t i o n .  Only a l i a b i l i t y  by 
reason o f  t e n u r e  i s  covered under  t h i s  head o f  o v e r r i d i n g  
i n t e r e s t .  I t  h a s  i t s  o r i g i n s  i n  t h e  terms of t h e  f euda l  g ran t  
of t h e  l ands  i n  ques t ion  and i t s  e x i s t e n c e  is  prima f a c i e  
e s t a b l i s h e d  i n  t h e  same way a s  a l i a b i l i t y  by p r e s c r i p t i o n  a t  
common law, namely, by showing t h a t  t h e  landowner and h i s  
predecessors  have f o r  a great l eng th  of time a c t u a l l y  repa i red  
t h e  highway. I t  seems necessary t o  r e t a i n  t h i s  l i a b i l i t y  a s  
a n  o v e r r i d i n g  i n t e r e s t .  62 

"qu i t - r en t s ,  crown r e n t s ,  h e r i o t s  and o t h e r  r e n t s  and charges 
( u n t i l  ext inguished)  having t h e i r  o r i g i n  i n  tenure"  

51. With t h e  p o s s i b l e  except ion of crown r e n t s ,  these 
l i a b i l i t i e s  were manorial  i n c i d e n t s  which were p re se rved  f o r  

61. The  Queen v .  Bucknell  (1702) ( 7  Mod. 54 and 98; and the  
c a s e s  t h e r e  c i t e d ) o t e d  w i t h  approval by Lord Denman C . J .  
i n  Baker v. G r e e n h i l l  (1842) 3 Q.B. 148 a t  162. 
For a f u l l e r  d i scuss ion  of t h e  na tu re  of t h i s  l i a b i l i t y  see 
P r a t t  and Mackenzie's Law of Eiighways 21s t  ed . ,  76. 
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a l i m i t e d  t i m e  f o l l o w i n g  the enfranchisement on 1 January  1926 
of copyhold and o t h e r  forms of tenure ,63  but which have now 
been extinguished.6f' Presumably they need no l o n g e r  b e  l i s t e d  
as o v e r r i d i n g  i n t e r e s t s .  The p a r t s  of  t h e  Law of Proper ty  Act 
192265 which d e a l t  w i t h  manorial i n c i d e n t s  did not  i n  terms 
mention Ifcrown r e n t s " ,  and t h e r e  is  t h e r e f o r e  a p o s s i b i l i t y  
t h a t  t h e  crown r e n t s  r e f e r r e d  t o  h e r e  w e r e  not manor ia l  
i n c i d e n t s  and have n o t  disappeared. On t h e  o t h e r  hand,  having 
regard t o  t h e  c o n t e x t ,  it would seem much more l i k e l y  t h a t  the 
crown r e n t s  r e f e r r e d  t o  were manorial  i n c i d e n t s  and have 
disappeared accord ingly ,  s i n c e  t h e  1922 provis ions  bound the 
Crown.66 
b e t t e r  view and t h a t  it would t h e r e f o r e  now be s a f e  t o  el iminate  
t h e  whole of t h i s  p a r t  of paragraph ( b ) .  We would, however, 
welcome any information as t o  any s u b s i s t i n g  crown r e n t s  which 
might be thought t o  f a l l  wi th in  t h e  terms of t h e  paragraph.  

Paragraph ( c l  

We a r e  i n c l i n e d  t o  t h i n k  t h a t  t h e  l a t t e r  i s  t h e  

" L i a b i l i t y  t o  r e p a i r  t h e  chance l  of any church'! 

52. L i a b i l i t y  f o r  chancel r e p a i r s  is an  extremely complicated 
and i n  some r e s p e c t s ,  obscure topic .67 
may not  be o f t e n  encountered,  i t s  e x i s t e n c e  may n o t  always come 
t o  l i g h t  on a purchase of t h e  land which i t  a f f e c t s .  I f  a 
s a t i s f a c t o r y  means could  be devised f o r  making t h e  l i a b i l i t y  
r e g i s t r a b l e  - p o s s i b l y  i n  the  r e g i s t e r  of l o c a l  l a n d  charges - 
t h i s  would c l e a r l y  ass is t  purchasers .  Whether r e g i s t r a t i o n  is  
p r a c t i c a b l e  or  not  both as regards r e g i s t e r e d  and u n r e g i s t e r e d  
land  i s  a mat te r  which we a r e  inves t iga t ing6 '  and cannot  

Although t h e  l i a b i l i t y  

63. 
64. 

65. 
66.  
67. 

68. 

Law of Proper ty  A c t  1922, s.128. 
Law of Proper ty  A c t  1922, s . l 3 8 ( 1 )  and s.140. Postponement o f  
Enactments (Miscellaneous P r o v i s i o n s )  Act 1939 s.3; Postpone- 
ment of Enactments (Miscel laneous Provis ions)  A c t  1939 
(Manorial I n c i d e n t s  Extinguishment) Order 194.9 S . I .  1949 ~0 .836 .  
P a r t s  V and V I ,  
Law of Property Act 1922, ss. 134 and 141. 
A pamphlet " L i a b i l i t y  f o r  Chancel  Repairs" is i s s u e d  by t h e  
Board of In land  Revenue No.1724 (1971) .  A s t u d y  of  the  
pamphlet w i l l  i n d i c a t e  some of  t h e  complexi t ies .  
See our  F i f t h  Annual Report (Law Com. ~ 0 . 3 6 )  p a r a .  28. 
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Conveniently be discussed i n  t h i s  Paper.  I t  is  clear t h a t  
u n t i l  any amending l e g i s l a t i o n  is  passed, such a l i a b i l i t y  
must remain a s  a n  o v e r r i d i n g  i n t e r e s t .  Where t h e  ex i s t ence  
of t h e  l i a b i l i t y  is  d i sc losed  on t h e  abstract  of t i t l e  a t  t he  
t i m e  of f i rs t  r e g i s t r a t i o n ,  i t  is  t h e  p r a c t i c e  of  t h e  Registry 
t o  no te  i t  on t h e  register o f  t h e  t i t l e .  

Paragraph (d) 

" L i a b i l i t y  i n  r e spec t  o f  embankments, and sea and 
r i v e r  wa l l s "  

53. S u b s i s t i n g  l i a b i l i t i e s  i n  respect of embankments, and 
sea and r iver  w a l l s  were not affected by t h e  enfranchisement 
of copyhold and some o the r  forms of tenure  under  t h e  1925 
p rope r ty  l e g i ~ l a t i o n . ~ ~  Furthermore a r i p a r i a n  owner may be  
l i a b l e  f o r  the r e p a i r  o f  r i v e r  walls.70 The e s t ab l i shmen t  o f  
d ra inage  a u t h o r i t i e s  under t h e  Land Drainage A c t  1930 d i d  not 
release any person from any l i a b i l i t y  t o  which he was subjec t  
be fo re  t h e  p a s s i n g  of t h a t  A c t  by r eason  of t e n u r e ,  custom, 
p r e s c r i p t i o n  o r  The r e t e n t i o n  o f  t h i s  l i a b i l i t y  
a s  a head of o v e r r i d i n g  i n t e r e s t  seems t o  be unavoidable.  

Paragraph ( e )  

"Land t a x ,  t i t h e  ren tcharge ,  payments i n  l i e u  of t i t h e  
and charges o r  a n n u i t i e s  payable  f o r  
of t i t h e  rentcharges"  

54. Land t a x  was abol ished by s e c t i o n  68 
1963. T i t h e  r en tcha rge  was ex t ingu i shed  by 
and replaced by t i t h e  redemption a n n u i t i e s .  

t h e  redemption 

of t h e  Finance A c t  
t h e  T i t h e  Act 1936 

These are  payable 
f o r  s i x t y  years from t h e  2nd October 1936 and w i l l  t h u s  
d i sappea r  a f t e r  1996. T i t h e  redemption annuit . ies are over- 
r i d i n g  i n t e r e s t s  by v i r t u e  of s e c t i o n  l 3 ( l l )  o f  t h e  T i the  A c t  
1936. There are, however, v a r i o u s  matters w h i c h  c a n  still  
s u b s i s t  a s  payments i n  l i e u  o f  t i t h e  and charges o r  a n n u i t i e s  

69, Law of P rope r ty  A c t  1922, 12 th  Sched. para.  ( 6 ) .  
70. See Nitro-Phosphate Company v. London 8: S t .  Ka the r ine  Docks Co. 

(1878) 9 Ch.D 503.(C.A.) 
71. Land Drainage A c t  1930 s.36. 
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payable f o r  t h e  redemption of t i t h e  rentcharges.  Examples of 
t h e s e  a r e  payments i n  l i e u  of t i t h e s  of f i s h i n g ,  and c o r n  
rents .72 
of o v e r r i d i n g  i n t e r e s t ,  subjec t  t o  t h e  omission of t h o s e  
mat te rs  which can no longer  s u b s i s t  ( i . e .  by d e l e t i n g  t h e  
words "Land t a x ,  t i t h e  rentcharge") .  

Paragraph ( f )  

I t  seems necessary,  t h e r e f o r e ,  t o  r e t a i n  t h i s  head 

"Subject t o  t h e  provis ions  of t h i s  Act,  r i g h t s  acquired 
o r  i n  t h e  course  of being acqui red  under t h e  
Limi ta t ion  A c t s " .  

55. I n  some j u r i s d i c t i o n s ,  p a r t i c u l a r l y  those i n  which the  
Torrens system7' o p e r a t e s ,  i t  is  not  p o s s i b l e  t o  a c q u i r e  by 
adverse  possession r i g h t s  i n  r e s p e c t  of  land with a r e g i s t e r e d  
t i t l e .  The reason f o r  t h i s  i s  t h a t  i n  those j u r i s d i c t i o n s  a 
r e g i s t e r e d  t i t l e  i s  s a i d  t o  be " i n d e f e a s i b l e "  i n  t h e  sense  t h a t  
t h e  register cannot g e n e r a l l y  be r e c t i f i e d  aga ins t  a r e g i s t e r e d  
p r o p r i e t o r .  I t  i s ,  t h e r e f o r e ,  cons idered  i n c o n s i s t e n t  wi th  the  
concept of an  i n d e f e a s i b l e  t i t l e  t h a t  r i g h t s  p o t e n t i a l l y  
adverse  t o  t h a t  t i t l e  can i n  any circumstances p r e v a i l  aga ins t  
i t .  I n  England and Wales, however, registered t i t l e s  are  not 
i n d e f e a s i b l e ,  s i n c e  i n  a wide v a r i e t y  of  c i rcumstances power 
e x i s t s  t o  r e c t i f y  t h e  r e g i s t e r  a g a i n s t  t h e  r e g i s t e r e d  
p r o ~ r i e t o r . ~ ~  Nhether  o r  not ,  under t h e  general  l a w ,  r i g h t s  
should be capable of a r i s i n g  by a d v e r s e  possession i s  a matter 
which i s  o u t s i d e  t h e  scope of t h i s  Paper .  So long, however, 
as  r i g h t s  can be acqui red  t o  u n r e g i s t e r e d  land by a d v e r s e  
possess ion  t h e  land r e g i s t r a t i o n  system must provide f o r  t h a t  
contingency i n  r e l a t i o n  t o  r e g i s t e r e d  This  paragraph 

~~ ~ - - 

72.  See Ti the  A c t  1936, s . jO(2 )  and Corn Rents A c t  1963. 
73. The Torrens system i s  a system of  r e g i s t r a t i o n  of t i t l e  t o  

land  which i s  e s t a b l i s h e d  i n  many p a r t s  of t h e  Commonwealth 
and i n  some of t h e  American S t a t e s .  I t  i s  so named a f t e r  
S i r  Robert Torrens  who was l a r g e l y  respons ib le  f o r  i t s  
adopt ion i n  South A u s t r a l i a  i n  1858. 

74. Under s.82. 

75. See s.75. 
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g i v e s  e f f e c t  t o  t h a t  p r i n c i p l e  by p rese rv ing  t h e  r i g h t s  of an 
adve r se  possessor  as  an  ove r r id ing  i . n t e re s t .  

Paragraph (g) 

i6 

"The r i g h t s  o f  every person i n  a c t u a l  occupa t ion  of 
t h e  land o r  i n  r e c e i p t  of t h e  r e n t s  and p r o f i t s  
t h e r e o f ,  save where enquiry is made of such persons 
and t h e  r i g h t s  a r e  not d i sc losed . "  

56. I n  r e l a t i o n  t o  =regis te red  l and ,  i t  has  l o n g  been the  
law t h a t  a purchaser  i s  deemed t o  have no t i ce  of t h e  r i g h t s  
o f  persons who a re  i n  a c t u a l  occupa t ion  of t h e  l a n d .  This i s  
sometimes r e f e r r e d  t o  a s  t h e  Hunt v. Luck77 p r i n c i p l e  a f t e r  
t h e  well-known case of t h a t  name i n  which i t  w a s  discussed.  
I n  thar. case, F a n v e l l  J . ,  i n  a passage approved by t h e  Court 
of' s t a t e d  t h e  - p r i n c i p l e  a s  follows:- 

" ( 1 )  A t e n a n t ' s  occupation i s  no t i ce  of a l l  t h a t  
t e n a n t ' s  r i g h t s ,  but n o t  of h i s  lessor 's  
t i t l e  o r  r i g h t s ;  

a c t u a l  knowledge t h a t  t h e  r e n t s  a r e  p a i d  by 
t h e  t e n a n t s  t o  some pe r son  whose r e c e i p t  i s  
i n c o n s i s t e n t  with the  t i t l e  o f  t h e  vendor  i s  
n o t i c e  of t h a t  pe r son ' s  r igh ts . "  

57.- I n  a m p l i f i c a t i o n  of t he  f i r s t  l imb of t h e  p r i n c i p l e  
Vaughan Williams L . J .  i n  t h e  same case said:- 

(2)  

"... i f  a purchaser  o r  mortgagee h a s  n o t i c e  t h a t  t h e -  
vendor o r  mortgagor i s  not  i n  possession of t h e  
proper ty ,  h e  must make e n q u i r i e s  of t h e  pe r son  i n  
possession - o f  t h e  t enan t  who i s  i n  posses s ion  - 
and f i n d  o u t  from him what h i s  r i g h t s  are ,  and ,  i f  
he  does no t  choose t o  do t h a t ,  t hen  whatever t i t l e  
he  a c q u i r e s  as  purchaser o r  mortgagee w i l l  be 
s u b j e c t  t o  t h e  t i t l e  o r  r i g h t s  of the  t e n a n t  i n  
possession." 79 

55. A purchaser  was bound on ly  t o  make such e n q u i r i e s  a s  
were reasonable.  S e c t i o n  3 of t h e  Conveyancing A c t  1882 (now 

76. A r e g i s t e r e d  purchaser  f o r  v a l u e  i s  i n  no b e t t e r  pos i t i on  t h a n  
h i s  p redecesso r  i n  t i t l e  and t a k e s  subjec t  t o  t h e  r i g h t s  of a n  
adve r se  posses so r  (Bridges v .  Mees [1957] Ch.475), Where t h e  
register i s  r e c t i f i e d  by r e m o v E f r o m  a r e g i s t e r e d  t i t l e  l a n d  
t o  which t i t l e  h a s  been acqu i red  by adverse posses s ion ,  t h e  
r e g i s t e r e d  p r o p r i e t o r  i s  not  e n t i t l e d  t o  indemnity because h e  
s u f f e r s  no l o s s  by t h e  r e c t i f i c a t i o n  (Re Chowood's Regis tered - Land [1933] Ch.574). 
t i t l e  under t h e  Limitat ion A c t s  t o  a r e g i s t e r e d  e s t a t e  i n  l a n d  
may apply t o  be  r e g i s t e r e d  a s  p r o p r i e t o r  ( s . 7 5 ( 2 ) ) .  

Any person claiming t o  have acquired a 

77. [I9021 1 Ch.428. 
78, Ibid. a t  432. 
79. W. a t  4 3 3 .  



s u b s t a n t i a l l y  re-enacted i n  s e c t i o n  199 of the Law of Property 
A c t  1925) provided, i n  e f f e c t ,  t h a t  a purchaser  would not ,  i n  
r e l a t i o n  t o  m a t t e r s  o u t s i d e  h i s  own knowledge, be p r e j u d i c i a l l y  
affected by n o t i c e  of anything u n l e s s  i t  would have come t o  
h i s  knowledge " i f  such e n q u i r i e s  and i n s p e c t i o n s  had been made 
a s  ought reasonably t o  have been made by h i m T t .  A s  t o  t h e  
e n q u i r i e s  which ought reasonably t o  be made by a purchaser ,  
Cozens-Hardy L . J .  i n  Hunt v. Luck said:- 

"1 cannot b r i n g  myself t o  hold  t h a t  an e n q u i r y  
ought reasonably t o  have been made which is 
not  u s u a l ,  which has  not so f a r  a s  we a r e  aware 
e v e r  been recommended by any text-book w r i t e r ,  
and which h a s  not  even been suggested by any 
judge except  i n  t h a t  one passage i n  t h e  jud 

80 

of Jesse1 M.R. i n  Mumford v. Stohwasser. I T  B y n t  

I t  i s ,  however, a m a t t e r  of some doubt  whether t h e  l i m i t a t i o n  
on t h e  na tpre  of t h e  e n q u i r i e s  which  t h e  purchaser is expected 
t o  make extends t o  t h e  prel iminary q u e s t i o n  a s  t o  t he  persons 
of whom e n q u i r i e s  should be made. On one view, reasonable  
e n q u i r i e s  a s  t o  t h e i r  r i g h t s  need o n l y  be made of t h o s e  
persons whom the  purchaser  ( a f t e r  reasonable  enquiry and 
i n s p e c t i o n )  should have reason t o  b e l i e v e  t o  be i n  occupat ion 
of  t h e  property;  b u t  t h e  recent  d e c i s i o n  of the  C o u r t  of 
Appeal i n  Hodgson v .  Marks8' sugges ts  t h a t ,  however d i f f i c u l t  
i t  may be f o r  a purchaser  t o  d i s c o v e r  t h a t  a p a r t i c u l a r  
i n d i v i d u a l  i s  i n  occupat ion of the  p r o p e r t y ,  i f  t h a t  person 
is  i n  f ac t  i n  occupat ion ,  the  purchaser  ignores  h i m  a t  h i s  

p e r i l .  

59. Although t h e  r i g h t s  of occupiers  have, i n  p r i n c i p l e ,  
been preserved by t h e  1925 property l e g i ~ l a t i o n , ~ ~  one  of i t s  
f e a t u r e s  was t o  make, i n  r e l a t i o n  t o  =registered l a n d ,  
r e g i s t r a t i o n  a t  t h e  Land Charges R e g i s t r y  the only method of 

80. Ibid. a t  435. 
81. (1874) L.R. 18 Eq. 556 a t  562. The passage w a s  disapproved 

82. [1971] 2 W.L.R. 1263. The c a s e  is discussed f u r t h e r  i n  

83. See Law of Proper ty  Act 1925, s.14. 

by t h e  Court of Appeal i n  Hunt; v. Luck (=was)  a t  433. 

paras .  60 and 69 below. 



g i v i n g  a purchaser  n o t i c e  of those  (mostly e q u i t a b l e )  r i g h t s  
which are made r e g i s t r a b l e  a s  land  charges under t h e  Land 
Charges A c t  1925. Thus a purchaser  of u n r e g i s t e r e d  land w i l l  
no t  be deemed t o  have n o t i c e  of any such r i g h t  i f  it i s  not 
r e g i s t e r e d  a t  t h e  Land Charges R e g i s t r y  before  t h e  completion 
of  h i s  purchase.84 I t  i s  i r r e l e v a n t  t h a t  t h e  purchaser  has 
a c t u a l  n o t i c e  of t h e  r i g h t  o r  could have discovered i t  from 
enqui ry  of an occupier .  To t h a t  e x t e n t  t h e r e f o r e  t h e  Hunt v. 
- L;ck p r i n c i p l e  h a s  been e n t i r e l y  abrogated  i n  r e l a t i o n  t o  any 
r i g h t  which i s  r e g i s t r a b l e  a s  a land  charge.  

60. I n  r e l a t i o n  t o  r e g i s t e r e d  l a n d ,  however, paragraph (g)  
of s e c t i o n  70( 1 )  p r o t e c t s  r i g h t s  o f  occupiers  notwithstanding 
t h a t  they a r e  capable  of being p r o t e c t e d  by an  a p p r o p r i a t e  
e n t r y  on t h e  register. This  p r e s e n t s  a s t r i k i n g  c o n t r a s t  t o  
t h e  p o s i t i o n  i n  r e l a t i o n  t o  u n r e g i s t e r e d  land where,  as w e  
have explained,  matters which are r e g i s t r a b l e  as  l a n d  charges 
do not bind a purchaser  u n l e s s  they  are pro tec ted  by an  e n t r y  
i n  t h e  Land Charges r e g i s t e r .  Moreover, paragraph ( g )  seems 
i n  two  r e s p e c t s  t o  p r o t e c t  r i g h t s  which would n o t  necessar i ly  
have been p r o t e c t e d  under  t h e  Hunt v. Luck p r i n c i p l e .  F i r s t ,  
t h e  paragraph g i v e s  p r o t e c t i o n  g e n e r a l l y  t o  r i g h t s  of persons 
i n  r e c e i p t  of t h e  r e n t s  and p r o f i t s  o f  t h e  land,  whether  or 
not  t h e r e  is  anybody i n  occupat ion o f  t h c  land. Secondly,  on 
a l i t e r a l  i n t e r p r e t a t i o n  of t h e  paragraph,  r i g h t s  of the 
o c c u p i e r  appear  t o  be pro tec ted ,  whether  o r  not t h e y  could 
reasonably have been discovered,  and i t  may be t h a t  t h e  
paragraph can only  be so construed.85 The d e c i s i o n  of the  
Court  of Appeal i n  Hodgson v. Marks, t o  which we have already 
r e f e r r e d ,  does n o t  seem t o  throw any l i g h t  on t h i s  mat te r ,  
s i n c e  i t  turned n o t  on t h e  adequacy of t h e  e n q u i r i e s  made of 
t h e  occupier  (none w a s  i n  f a c t  made) b u t  on whether  t h e  
p l a i n t i f f  was an  o c c u p i e r  a t  a l l  f o r  t h e  purposes o f  t h e  
paragraph. That case does,  t h e r e f o r e ,  emphasise t h e  need f o r  

84. Land Charges A c t  1925, s.13; (as  amended). The sec t ion  
does not  apply t o  c e r t a i n  land charges  c r e a t e d  before  the 
Land Charges A c t  came i n t o  f o r c e .  

85. See Emmet on T i t l e  15th ed.  200. 
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t h e  most c a r e f u l  enqui ry  by a p r o s p e c t i v e  purchaser  o r  
mortgagee of any land  a s  t o  whether  o r  not there is any person 
i n  occupat ion of  t h a t  land. A purchaser  o r  mortgagee may 
perhaps f i n d  himself  bound by r i g h t s  which he c o u l d  not  have 
a s c e r t a i n e d  o r  which he could only  have a s c e r t a i n e d  as t h e  
r e s u l t  o f  e n q u i r i e s  wh ich  any reasonable  person m i g h t  be 
r e l u c t a n t  t o  make. 

61. We have a l r e a d y  suggested i n  paragraph 20  above t h a t  
t h e  ” r i g h t s ”  p r o t e c t e d  under paragraph (g)  should exclude 
c e r t a i n  matters which can be p r o t e c t e d  on t h e  register by an 
a p p r o p r i a t e  e n t r y .  I n  addi t ion ,  f o r  t h e  reasons g i v e n  i n  
paragraph 14 above, w e  do not c o n s i d e r  t h a t  t h e  paragraph 
should p r o t e c t  any i n t e r e s t  which i s  capable of s u b s t a n t i v e  
r e g i s t r a t i o n .  

62. There are, moreover, c e r t a i n  r i g h t s  which are not only 
p r o t e c t e d  under  paragraph (g)  when coupled with a c t u a l  
occupat ion  but  are a l s o  pro tec ted  under  some o t h e r  head of 
o v e r r i d i n g  i n t e r e s t .  I n t o  t h i s  c a t e g o r y  f a l l  leases or 
t e n a n c i e s  f o r  terms of 21 y e a r s  o r  less86 and r i g h t s  acquired 

87 o r  i n  t h e  course of a c q u i s i t i o n  under  t h e  Limi ta t ion  Acts. 
It seems unnecessary,  t h e r e f o r e ,  t h a t  t h e s e  m a t t e r s  should be 
p r o t e c t e d  under  paragraph ( g )  as occupiers ’  r i g h t s  when they 
are p r o t e c t e d  elsewhere. 

63. 
p r o t e c t e d  under paragraph (g)  i n c l u d e  those of a person  i n  
r e c e i p t  of t h e  r e n t s  and p r o f i t s  of t h e  land. P r o t e c t i o n  is 
t h u s  g iven  t o  those r igh t s  whether or not they can be 

a s c e r t a i n e d  by i n s p e c t i o n  of t h e  l a n d  o r  enquiry of t h e  
occupier .  To t h a t  e x t e n t  t h e  paragraph goes much f u r t h e r ,  i n  
p r o t e c t i n g  t h e  r i g h t s  of persons i n  r e c e i p t  of the  r e n t s  and 
p r o f i t s  o f  land,  t h a n  t h e  second l i m b  of  t h e  Hunt v. 
p r i n c i p l e  a s  enuncia ted  by Farwel l  .T.88 

W e  have mentioned i n  paragraph 60 above t h a t  the  r i g h t s  

We q u e s t i o n ,  however, 

86. Under para .  ( k )  . 
87.  Under para .  ( f ) .  
88.  See para.  56 above. 
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whether  i t  i s  necessary f o r  t h e  r i g h t s  of such a person t o  be 

p r o t e c t e d  under t h e  paragraph a t  a l l .  If h e  i s  t h e  f r eeho lde r  
o r  a person ho ld ing  under  a reg is t rab le  lease or a lease 
which i s  capable  of p r o t e c t i o n  on t h e  register,89 h i s  r igh ts  
r e q u i r e  no a d d i t i o n a l  p ro tec t ion .  I f  h e  holds u n d e r  a lease 
f o r  21 y e a r s  or less granted a t  a r e n t  without t a k i n g  a f i n e ,  
h i s  r i g h t s  a r e  protected a s  a n  o v e r r i d i n g  i n t e r e s t .  We think, 
t h e r e f o r e ,  t h a t  t h e  r i g h t s  of a person i n  receipt  of t h e  r e n t s  
and p r o f i t s  o f  r e g i s t e r e d  land should be a l t o g e t h e r  excluded 
from paragraph ( g )  . 
6.4. I f ,  a s  w e  sugges t ,  t h e  r igh ts  referred t o  i n  paragraph 
(g)  were t o  be c u t  down by exc lud ing  t h e  mat te rs  mentioned i n  
paragraphs 61, 62 and 63 t h e  scope of paragraph (g)  would be 

reduced. The ques t ion ,  t he re fo re ,  i s  w h e t h e r  i t  cou ld  be 
repealed a l together .  

65. For many y e a r s  i t  w a s  u n c e r t a i n  what w a s  t h e  precise 
na tu re  o f  t h e  "r ights"  t o  which the  paragraph a p p l i e d .  I n  
t h e  fol lowing passage from t h e  d i s s e n t i n g  judgment of Russell  L . J .  
i n  Na t iona l  P r o v i n c i a l  Bank L t d .  v.  Hast ings C a r  M a r t  Ltd.," 
t h e  p o s i t i o n  was exp la ined  a s  follows:- 

89 

"It seems t o  m e  t h a t  s e c t i o n  70 i n  a l l  i ts p a r t s  i s  
dea l ing  w i t h  r i g h t s  i n  r e f e r e n c e  t o  land  which have 
t h e  q u a l i t y  of enduring through d i f f e r e n t  ownerships 
of t h e  l and ,  according t o  t h e  normal concep t ions  of 
t i t l e  t o  real property." 

T h i s  view w a s  approved by the  House of Lords91 and i t  i s  now 
se t t led  t h a t  mere pe r sona l  r i g h t s  of a n  occupier ,  such  a s  the  
common l a w  r i g h t  of a deserted w i f e  t o  remain i n  t h e  matrimonial 

89. I n  P a r t  B of o u r  f irst  Working Paper  on Land Reg i s t r a t ion ,  
we suggest  t h a t  leases of registered land shou ld  be e i t h e r  
registrable o r  over r id ing .  I f  t h a t  sugges t ion  were t o  be 
implemented, there  would no l o n g e r  be an  in t e rmed ia t e  c l a s s  
o f  lease capab le  of p r o t e c t i o n  on the  register but n e i t h e r  
registrable n o r  ove r r id ing .  

90. [1964] Ch.665 a t  696. 
91. [I9651 A.C. 1175. 



home, 92 do not c o n s t i t u t e  o v e r r i d i n g  i n t e r e s t s  under  paragraph 
( g ) .  Whether o r  not  t h e  r igh ts  of a b e n e f i c i a r y  under  a t r u s t  
f o r  sale i n  occupat ion of r e g i s t e r e d  land  ( f o r  example, t he  
e q u i t a b l e  i n t e r e s t  of a wife93 o r  o ther  person94 who h a s  
c o n t r i b u t e d  t o  t h e  purchase of a home) could f a l l  w i t h i n  the  
paragraph has  not ,  so  f a r  a s  we a r e  aware, been decided. A s  
a matter of p r i n c i p l e ,  however, it i s  suggested t h a t  such 
rights, being minor i n t e r e s t s  capable  of being over r idden  on 
a sale for value of t h e  should not  become o v e r r i d i n g  
i n t e r e s t s  because b e n e f i c i a r i e s  happen t o  be i n  occupat ion.  
It i s  express ly  provided i n  t h e  A c t  ( s u b j e c t  t o  t h e  provis ions  
r e l a t i n g  t o  sett led land)  t h a t  n e i t h e r  t h e  R e g i s t r a r  n o r  any 
person d e a l i n g  w i t h  a registered estate  o r  charge s h a l l  be 
affected w i t h  n o t i c e  of a Lrust  e x p r e s s ,  implied o r  c o n s t r u c t i v e  
and t h a t  r e f e r e n c e s  to  t r u s t s  s h a l l ,  so  f a r  a s  p o s s i b l e ,  be 
excluded from t h e  register.96 
s t r i c t  se t t lement  t h e s e  take effect a s  minor i n t e r e s t s  and 
not  otherwise.  

I n  regard t o  i n t e r e s t s  under a 

97 

92. 

93. 

94. 

95. 

96. 

97. 

T h i s  r i g h t  h a s  now f o r  p r a c t i c a l  purposes been superseded by 
t h e  s t a t u t o r y  occupat ion r i g h t  under  the Matr imonial  Homes 
A c t  1967 which  is  a r e g i s t r a b l e  charge  and is  e x p r e s s l y  not  
a n  o v e r r i d i n g  i n t e r e s t .  (Matrimonial  Homes A c t  1967 s.2(7)). 
See Emmet on T i t l e  1 5 t h  ed. 203, 204. (1969) 33 Conv. 
(N.S.) 254 (Hayton).  I n  r e l a t i o n  t o  u n r e g i s t e r e d  land 
w h e r e  a wi fe  has  cont r ibu ted  t o  t h e  purchase of the 
matrimonial  home which was conveyed t o  t h e  husband alone, 
i t  h a s  been h e l d  t h a t  h e r  presence on the p r o p e r t y  does not  
g i v e  t o  a mortgagee not ice  of h e r  e q u i t a b l e  i n t e r e s t .  
(Caunce v. Caunce [1969] 1 W.L.R. 286). A s  p a r t  of our  s tudy  
of  t h e  l a w  r e l a t i n g  t o  Family Proper ty  we are cons ider ing  
t h e  r i gh t s  which a spouse should have i n  r e l a t i o n  t o  the 
ownership of t h e  matrimonial  home and the p r o t e c t i o n  of those  
r ights .  
I n  v. [1955 1 Q.B. 234 t h e  d i s p u t e  w a s  between the 
c o n t r i b u t i n g  p a r t i e s  i a mother and son) and d i d  n o t  involve a 
purchaser  . 
s. ~ ( x v ) .  The b e n e f i c i a r y ' s  i n t e r e s t  would attach t o  t h e  
proceeds of sale. 
s.74. The e n t r y  of a r e s t r i c t i o n  on the  register under s.58 
would e f f e c t i v e l y  prevent  a s o l e  t rustee from d e a l i n g  with 
t h e  land. 
s .86(2).  
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6 6 .  
paragraph? Four classes which seem t o  be wi th in  i t s  ambit 
r e q u i r e  cons ide ra t ion .  These a re  t h e  r i g h t s  o f  a person 
e n t i t l e d  to  be registered a s  a t r a n s f e r e e  or lessee before  
h e  i s  a c t u a l l y  registered; t h e  occupying vendor 's  l i e n  on 
t h e  land f o r  unpaid purchase money; t h e  r i g h t s  of a person 
i n  occupat ion who has  a good t i t l e  i n  equ i ty  a g a i n s t  t he  
registered p r o p r i e t o r ;  and t h e  r i g h t s  of c e r t a i n  l i cencees .  
We w i l l  d e a l  w i t h  each of these ind iv idua l ly .  

67. 
a s  a p r o p r i e t o r  on a t r a n s f e r  f o r  value has  t o  be considered 
s e p a r a t e l y  from t h a t  of a person who i s  applying t o  b e  
registered on t h e  g r a n t  of a lease. The former i s  e n t i t l e d  a s  
of r i g h t  t o  be provided with a n  a u t h o r i t y  t o  i n s p e c t  t he  
register9' and, armed wi th  t h i s ,  he c a n  ob ta in  a n  o f f i c i a l  
search of t h e  register which g i v e s  h i m  p r i o r i t y  i f  he lodges 
h i s  documents w i t h i n  t h e  p re sc r ibed  t i m e .  I t  does n o t  seem 
necessary,  t h e r e f o r e ,  t o  give a pu rchase r  s p e c i a l  p r o t e c t i o n  
f o r  h i s  r igh ts  by v i r t u e  of h i s  b e i n g  i n  a c t u a l  occupa t ion  of 
t h e  land  between t h e  da t e  of complet ion of h i s  pu rchase  and 
t h e  d a t e  of r e g i s t r a t i o n .  A person who i s  t ak ing  a lease of. 
registered land  is n o t ,  however, e n t i t l e d  t o  a n  a u t h o r i t y  t o  
i n s p e c t  t h e  register of h i s  l e s s o r ' s  t i t l e99  and c a n  on ly  
o b t a i n  such a n  a u t h o r i t y  i f  h i s  l essor  consents.  I n  those  
cases where t h e  lessor does f u r n i s h  a n  a u t h o r i t y  t h e  lessee 
c a n  o b t a i n  s i m i l a r  p r o t e c t i o n  t o  t h a t  of a purchaser, loO but 
where t h e  lessee cannot  ob ta in  a n  a u t h o r i t y  the  o f f i c i a l  
search procedure i s  n o t  a v a i l a b l e  t o  h i m ,  I f ,  however, he goes 
i n t o  a c t u a l  occupat ion of h i s  l e a s e h o l d  premises immediately 
a f t e r  t ak ing  h i s  lease he  is  p r o t e c t e d  under paragraph (g) .  
If s p e c i a l  p r o t e c t i o n  i s  requi red  fo r  a lessee between t h e  da t e  
of h i s  lease and t h e  date of i t s  r e g i s t r a t i o n  we do n o t  think 

\Vhat o t h e r  r i g h t s  of o c c u p i e r s  c a n  f a l l  w i t h i n  t h e  

The p o s i t i o n  of a person who is  applying t o  b e  registered 

98. s . l lO(1) .  

100. Land R e g i s t r a t i o n  ( O f f i c i a l  Searches)  Rules. S . I .  1969, 
99. Ibid. 

No. 1 179. 



t h i s  should depend e i t h e r  on t h e  a b i l i t y  o f  t h e  lessee t o  
induce h i s  lessor t o  f u r n i s h  him w i t h  a n  a u t h o r i t y  t o  inspec t  
t h e  register o r  on t h e  fact  t h a t  t h e  lessee has gone i n t o  
a c t u a l  occupation of t h e  land. I n  o u r  first Working Paper 
on Land Regis t ra t ion '"  we suggested t h a t  anybody shou ld  be 
e n t i t l e d ,  on payment of a fee, t o  o b t a i n  a n  o f f i c e  copy of 
t h e  e n t r i e s  i n  t h e  register of a t i t l e .  '02 
were t o  be implemented any p rospec t ive  lessee would be ab le  

t o  o b t a i n  an  o f f i c i a l  search i n  t h e  s a m e  way a s  a prospect ive 
purchaser  and t h u s  be able  t o  o b t a i n  p r i o r i t y  f o r  h i s  lease .  

68. It seems t o  u s  reasonably c lear  t h a t  an  unpaid vendor 's  
l i e n  i s  a r i g h t  which ( i f  t h e  vendor were i n  occupa t ion  a t  t h e  
r e l e v a n t  time) could c o n s t i t u t e  an  overriding i n t e r e s t  wi th in  
paragraph (g).Io3 Nevertheless ,  i n  o u r  view, such a r i g h t ,  i f  
i t  relates t o  registered land, ought not t o  a f fec t  subsequent 
pu rchase r s  ( o r  mortgagees) of t h e  l a n d  u n l e s s  it is protected 
by some e n t r y  on the  register. The purchaser  can  have become 
registered a s  t h e  p r o p r i e t o r  on ly  because t h e  unpaid vendor 
h a s  handed over t h e  land  cer t i f icate  and a n  executed t r a n s f e r .  
I n  such circumstances,  t h e  unpaid vendor  has merely himself t o  
blame i f  he i s  postponed t o  a t h i r d  p a r t y  dea l ing  w i t h  t h e  
pu rchase r  i n  ignorance of t h e  l i e n .  

69. As a r ecen t  case demonstrates,  a r i g h t  t o  t h e  fee  simple 
i n  e q u i t y  may be an  o v e r r i d i n g  i n t e r e s t  under paragraph ( g ) ,  i f  
coupled wi th  occupation. I n  Hodnson v. Marks,lo4 t h e  p l a i n t i f f  
( an  e l d e r l y  lady) had t r a n s f e r r e d  t h e  registered t i t l e  t o  he r  
house t o  h e r  lodger, bu t  s h e  cont inued t o  l i v e  there  as  before. 
The lodger he ld  t h e  p rope r ty  a s  bare t r u s t e e  f o r  h e r  b u t  so ld  
i t  t o  t h e  defendant  Marks, who became t h e  registered p ropr i e to r .  

1 0 1 .  Para .  89. 
102. C e r t a i n  f i n a n c i a l  matters (e.g., p r i c e s  and r e n t s )  would 

If t h a t  suggestion 

e i t h e r  be excluded from t h e  register o r  be "masked out" 
of t h e  o f f i c e  copy suppl ied .  

103. London & Chesh i r e  Insurance Co .L td . ,  v. Laplagrene Property 

104. [1971] 2 N.L.R.  1263. 
Co. L t d . ,  [I9711 2 W.L.R. 257. 
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The  Court  of Appeal (ove r ru l ing  Ungoed-Thomas J .)  h e l d  t h a t  
Marks should have discovered t h e  p l a i n t i f f ' s  r ights by enquiry,  
and ordered t h e  r e c t i f i c a t i o n  of t h e  register i n  t h e  p l a i q t i f f ' s  
favour .  Whi l e  w e  do no t  w i s h  t o  sugges t  t h a t  t h a t  p a r t i c u l a r  
case w a s  decided o the rwise  than i n  accordance w i t h  t h e  merits,  
we t h i n k  t h a t  i t  is  u n s a t i s f a c t o r y  t h a t  t h e  l a w  should r equ i r e  
cases of t h a t  s o r t ,  involving t w o  innocent  p a r t i e s ,  t o  be 

decided on a b a s i s  which can only  r e s u l t  i n  t o t a l  f a i l u r e  
for  one s ide o r  t h e  o the r .  lo5 Mrs Hodgson had n o t  taken any 
s t e p s  t o  p r o t e c t  her  b e n e f i c i a l  i n t e r e s t  on t h e  register and 
had she f a i l e d  t o  e s t a b l i s h  t h a t  she  was " i n  occupation" when 
Marks became t h e  registered p r o p r i e t o r  ( a s ,  indeed ,  she  d i d  

a t  f i r s t  in s t ance )  she would have l o s t  her  home; a s  i t  w a s ,  
she w a s  h e l d  t o  have had an o v e r r i d i n g  i n t e r e s t ,  so  t h a t  t h e  

defendant Marks and h i s  mortgagee were deprived of a l l  r i g h t s  
i n  r e l a t i o n  t o  t h e  house.  It  w i l l  be borne i n  mind t h a t  
r e c t i f i c a t i o n  of t h e  register t o  give effect  t o  an  ove r r id ing  
i n t e r e s t  does no t  e n t i t l e  t h e  p r o p r i e t o r  a g a i n s t  whom i t  i s  
made t o  compensation under  s e c t i o n  83. lo6 

t h a t  cases o f  t h i s  c lass  could be more s a t i s f ac to r i ly  d e a l t  
w i th  i f  t h e  Court  had wider  powers i n  t h e  f i e l d  of r e c t i f i c a t i o n  
and indemnity, and we propose t o  c o n s i d e r  t h a t  p a r t o f  t h e  Land 
R e g i s t r a t i o n  law i n  a l a t e r  Working Paper.  For p r e s e n t  purposes,  
we assume t h a t  we w i l l ,  i n  t h a t  Paper ,  make a sugges t ion  which 
would enab le  cases l i k e  Hodgson v. Marks t o  be deal t  wi th  i n  
a more f l e x i b l e  manner; and on t h a t  f o o t i n g  i t  would not seem 
necessary t h a t  t h e  r i g h t s  of a person i n  Mrs Hodgson's p o s i t i o n  
should c o n s t i t u t e  a n  ove r r id ing  i n t e r e s t .  

70. A s  we have mentioned i n  paragraph 65 above, mere 
pe r sona l  l i c e n c e s  are not  w i th in  paragraph (g) a t  a l l ,  but 
there may, i t  seems, be o t h e r  l i c e n c e s  which create t h e  type 
of r i g h t  described by Russe l l  L.J.  i n  t h e  passage we have 
quoted. 

105. Sub jec t  t o  any remedy t h a t  e i t h e r  may have aga ins t . t he  t h i r d  

It seems t o  u s  

Indeed, he h i m s e l f  s a id  i n  t h e  same case:-lo7 

p a r t y ,  
106. Re  Chowood's Registered Land .[1933] Ch.574. R e  Boyle's C l a i m  

[1961] 1 W.L.R. 339. 



"In  t h e  case of c o n t r a c t u a l  l i c e n c e s ,  t h e i r  
e l e v a t i o n  f o r  t h e  purposes of t i t l e  t o  a s t a t u s  
equiva len t  t o  a n  e s t a t e  o r  i n t e r e s t  i n  land  
might  be thought  d e s i r a b l e ,  a t  least  i n  t h e  case 
of l i c e n c e s  t o  occupy ...If 

I n  t h e  House of Lords, the  p o s i t i o n  of  r ights  under  l i c e n c e s  
which are not  p u r e l y  personal  was, however, l e f t  open. 

71. A person who i s  i n  occupat ion of property by v i r t u e  of 
a c o n t r a c t  which i s  n e i t h e r  registrable nor  capable  of being 
p r o t e c t e d  on t h e  register, should n o t ,  we think,  l o s e  h i s  
r i g h t  t o  occupy t h e  proper ty  merely because t h e  i n t e r e s t  of 
t h e  f r e e h o l d e r  o r  o t h e r  person who granted  t h e  r i g h t  t o  occupy 
is so ld .  The p r o p r i e t o r  may, f o r  example, have c o n t r a c t e d  t o  
a l l o w  a n  employee o r  ex-employee t o  occupy a c o t t a g e  for a 
d e f i n i t e  per iod or  s u b j e c t  t o  n o t i c e ,  under an  arrangement 
which does not  c o n s t i t u t e  a tenancy. I f  t h e  occupat ion  i s  
apparent  from a n  i n s p e c t i o n  of t h e  proper ty  then,  whether o r  
n o t  such a permission amounts t o  a n  i n t e r e s t  i n  l a n d ,  we think 
t h a t  a purchaser  should be bound t o  honour t h e  arrangement 
(whatever t h e  p o s i t i o n  may be between himself and h i s  vendor),  
P r o t e c t i o n  should,  w e  suggest ,  on ly  be given t o  t h e  r i g h t  of 
occupat ion i tself  and not  t o  c o l l a t e r a l  r i g h t s .  A s  t o  what  
is t o  c o n s t i t u t e  a c t u a l  occupat ion,  t h i s  should be decided on 
t h e  facts of each p a r t i c u l a r  case,lo9 but  we do n o t  th ink  
t h a t  any r i g h t  should  c o n s t i t u t e  a n  over r id ing  i n t e r e s t  under 
paragraph (g) u n l e s s  t h e  occupat ion is such t h a t  i t  is 
apparent  from reasonable  enquiry o r  inspec t ion  of  t h e  property 
by t h e  purchaser  o r  mortgagee. 

72. It has  been suggested t h a t  t e n a n t s  holding over under 
t h e  Rent A c t s  may have t h e i r  r i gh t s  pro tec ted  under  paragraph 
( g )  as  persons i n  occupat ion of t h e  land.  ' 1 1  Whether or not 

108. See  e.g. [1965J A.C. 1175 Lord Wilberforce a t  1251. 
109. c f .  Hodgson v. Marks [1971] 2 W.L.R. 1263 a t  1268. 
1 1 0 .  cf .  Law of P r o p e r t y  A c t  1925, s.199. 

108 

1 1 0  

1 1  1 .  C u r t i s  and Ruoff, Regis tered Convevanci 2nd ed.  122 
Emmet on T i t l e , l 5 t h  ed. 201 N a t i o n a l  P z v i n c i a l  Bank L td .  
v. Hastings C a r  Mart Ltd.  [1964] Ch.665 per  Lord Denning 
a t  689. 
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t h a t  view i s  c o r r e c t ,  i t  seems t o  u s  t h a t  r i g h t s  t o  remain 
i n  occupation o f  p rope r ty  t h a t  are expres s ly  g r a n t e d  by 
s t a t u t e  should n o t  be pro tec ted  unde r  t h e  head of  occupiers '  
r i g h t s  ( i . e .  under  paragraph ( g ) )  b u t  ought ( i f  t h e i r  
p r o t e c t i o n  r e q u i r e s  them t o  be o v e r r i d i n g  i n t e r e s t s )  t o  be 

p ro tec t ed  under a specif ic  head o f  ove r r id ing  i n t e r e s t  by 
b e i n g  so  described i n  t h e  s t a t u t e  w h i c h  creates t h e  r i g h t .  
When a new head  of ove r r id ing  i n t e r e s t  i s  created,  s e c t i o n  
7O( 1) (or any p r o v i s i o n  r ep lac ing  i t )  should, a s  we have 
a l r e a d y  sugges ted , '  l 3  be t e x t u a l l y  amended t o  i n c l u d e  a 
r e f e r e n c e  t o  it. 

73. Our view a t  p re sen t  is t h a t  t he  e x i s t i n g  paragraph (g) 
might be replaced by a new one on t h e  l i n e s  set o u t  below. 
I n  cons ide r ing  t h i s ,  i t  should be borne i n  mind t h a t ,  i f  our 
p roposa l s  made elsewhere i n  t h i s  Pape r  are adopted, t h e  
paragraph would have t o  be read s u b j e c t  t o  a p r o v i s i o n  
a p p l i c a b l e  t o  a l l  t h e  paragraphs of s e c t i o n  70(1) t h a t  no 
r igh t  which is  registrable or which is required t o  b e  pro tec ted  
on t h e  register so a s  t o  bind a pu rchase r  could c o n s t i t u t e  an  
o v e r r i d i n g  i n t e r e s t .  Any such r i g h t  would thus  b e  excluded 
from t h e  ope ra t ion  of t h e  new paragraph which w e  sugges t  might  
read  as follows:- 

112 

"(g) C o n t r a c t u a l  r i g h t s  t o  occupy t h e  l a n d  or any 
p a r t  thereof  of eve ry  person who a t  t h e  d a t e  
of t h e  r e l evan t  d i s p o s i t i o n  is  i n  a c t u a l  and 
appa ren t  occupation of t h e  land save where 
enqu i ry  i s  made of such person and such 
r i g h t s  are not disclosed.' ' 

I n  t he  next  fo l lowing  paragraphs we propose t o  analyse i n  d e t a i l  
t h e  wording of the  amended paragraph. 

"Contractual  r i gh t s  t o  OCCUR.V t h e  land o r  any pa r t  
thereof" 

7 4 .  1Ve have i n  mind t h a t  on ly  r i g h t s  of occupat ion a r i s i n g  
under  c o n t r a c t  i n c l u d i n g  ( i f  t h e  o t h e r  cond i t ions  of the  

112. c f .  Leasehold Property (Temporary Provis ions)  Ac t  1951, s . 2 ( 4 ) .  
113. See para.  49  above. 
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paragraph a r e  s a t i s f i e d )  t h e  c o n t r a c t u a l  r i g h t s  of a lodger  
o r  person  s h a r i n g  accommodation should  be pro tec ted ,  bu t  not, 
f o r  example, t h e  r i g h t s  of occupat ion of  t h e  matr imonial  home 
which a r i s e  by o p e r a t i o n  of law.  Only r igh ts  of  occupat ion 
would be pro tec ted ,  no t  c o l l a t e r a l  r ights.  

Itof every person who a t  t h e  date of t h e  r e l e v a n t  
d i s p o s i t i o n  is i n  a c t u a l  and apparent  occupat ion  
of t h e  land" 

75. Under s e c t i o n  J (xvi )  of t h e  A c t  a n  o v e r r i d i n g  i n t e r e s t  
i s ,  among o t h e r  t h i n g s ,  a n  i n t e r e s t  s u b j e c t  t o  which  a 
registered d i s p o s i t i o n  i s  t o  take effect .  O u r  r e f e r e n c e  t o  
" r e l e v a n t  d i s p o s i t i o n "  i s  t o  t h e  d i s p o s i t i o n  i n  q u e s t i o n ;  
f o r  example, t h e  t r a n s f e r  which i s  t o  take effect s u b j e c t  t o  
t h e  c o n t r a c t u a l  r ights  of occupat ion of a p a r t i c u l a r  person. 
The s i g n i f i c a n c e  o f  t h e  da te  of t h e  d i s p o s i t i o n ,  a s  opposed 
t o  t h e  date of i ts  r e g i s t r a t i o n ,  i s  t o  ensure t h a t  i t  i s  the 
r igh t s  of t h e  o c c u p i e r  a t  t h e  d a t e  of completion - i n  the 
sense  i n  wh ich  t h a t  expression is  used  by conveyancers - t h a t  
are r e l e v a n t .  '14 By inc luding  a r e f e r e n c e  t o  "apparent" ,  we 
w i s h  t o  convey t h e  sense  t h a t  t h e  occupat ion must be apparent 
from such e n q u i r i e s  and i n s p e c t i o n s  as  ought reasonably  t o  - 

have been made by a purchaser i n  t h e  circumstances o f  each 
p a r t i c u l a r  case. 

"save where  enqui ry  i s  made of  such person and such 
r i g h t s  are n o t  disclosed" 

76. These words f o l l o w  t h e  wording of t h e  e x i s t i n g  paragraph. 
A purchaser  should not  be bound by a n  occupier ' s  r i g h t s  i f ,  on 
enqui ry ,  t h e  o c c u p i e r  does not disclose them. 

77. I f  paragraph (g)  were to  be recast on t h e  l i n e s  we have 
suggested,  we t h i n k  t h a t  there should be a consequent ia l  
amendment i n  t h e  p r o v i s i o n s  r e l a t i n g  t o  indemnity o n  
r e c t i f i c a t i o n . l l 5  T h i s  i s  not t h e  p l a c e  t o  dea l  w i t h  t h e  point  

114. c f .  R e  Boyle 's  C l a i m  [1961] 1 W.L.R. 339 where  it was he ld  
t h a t  under t h e  e x i s t i n g  paragraph (g)  t he  r e l e v a n t  date  w a s  
t h e  d a t e  of r e g i s t r a t i o n .  

115. s.83. 
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i n  d e t a i l  but a s h o r t  i l l u s t r a t i o n  w i l l  s u f f i c e  t o  i n d i c a t e  
what we mean. A s t r i p  of land i s  included i n  A ' s  
registered t i t l e ,  b u t  t h e  r e g i s t r a t i o n  w a s  e r roneous  because 
t h e  s t r i p  a c t u a l l y  belonged t o  A ' s  neighbour B .  B o b t a i n s  
r e c t i f i c a t i o n  of t h e  register and t h e  f u r t h e r  q u e s t i o n  (which 
d o e s  no t  affect  B )  arises as t o  whe the r  A is  e n t i t l e d  t o  
indemnity ou t  o f  t h e  Insurance Fund. The answer i s  'No' 
i f  B had been i n  a c t u a l  occupation o f  t h e  s t r i p  when A ' s  t i t l e  
was registered. W e  are i n c l i n e d  t o  th ink  t h a t  t h a t  is a 
proper  r e s u l t  i n  r e l a t i o n  t o  a c l a im on the Fund because A 
h a s  no t  been deprived by t h e  r e c t i f i c a t i o n  of a n y t h i n g  of 
which he was i n  a c t u a l  enjoyment; b u t  t h e  answer i s  t echn ica l ly  
founded on t h e  f ac t  t h a t  A took s u b j e c t  t o  B ' s  o v e r r i d i n g  
i n t e r e s t  ( h i s  r i g h t  coupled wi th  a c t u a l  occupat ion) .  I f  t h a t  
r i g h t  were t o  cease t o  be  an  o v e r r i d i n g  i n t e r e s t  i t  would be 

necessary ,  i f  t h e  indemnity consequences t o  A are  not  t o  be 
a l te red ,  t o  inc lude  i n  s e c t i o n  83 a n  expres s  r e f e r e n c e  t o  
adverse occupat ion as  a b a r  t o  indemnity.  It  does  not  seem 
necessary t o  p r e s e r v e  paragraph ( g )  i n  i t s  e x i s t i n g  form simply 
t o  achieve the same r e s u l t .  

Paragraph (h)  

" In  t h e  case of a possessory,  q u a l i f i e d  o r  good 
leasehold t i t l e ,  a l l  e s t a t e s ,  r igh ts ,  i n t e r e s t s  and 
powers excepted from t h e  effects  of r e g i s t r a t i o n . "  

78. R e g i s t r a t i o n  o f  a t i t l e  w i t h  less than a n  a b s o l u t e  t i t l e  
does no t  p re jud ice  c e r t a i n  i n t e r e s t s .  Because of the na ture  
of a possessory t i t l e ,  i t  i s  necessary t h a t  i n t e r e s t s  
s u b s i s t i n g  a t  t h e  t i m e  of first r e g i s t r a t i o n  which are adverse 
t o  o r  i n  derogat ion of t h e  t i t l e  shou ld  not be p re jud iced .  
Q u a l i f i e d  t i t l e s  are extremely rare. They can  be g r a n t e d  w h e r e  
t i t l e s  are  s u b j e c t  t o  defects  which are referred t o  on t h e  

116. See I n  re Boyle 's  C l a i m  [1961] 1 W.L.R. 339. 
117. See cl.1 o f  t h e  Land R e g i s t r a t i o n  and Land Charges B i l l  a t  

118. The converse i s  not  n e c e s s a r i l y  t r u e .  
119. See ss. 6 and 1 1  (possessory t i t l e s ) ,  ss. 7.and 12 ( q u a l i f i e d  

p r e s e n t  before Parliament.  

t i t l e s )  and s.10 (good leasehold t i t l e s ) .  
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register. T h i s  i s  done by means of an e n t r y  which  excludes 
from t h e  effect  of r e g i s t r a t i o n  some s p e c i f i e d  e s t a t e ,  r i g h t  
o r  i n t e r e s t .  A good leasehold t i t l e  i s  granted w i t h o u t  
i n v e s t i g a t i o n  of t h e  reversionary t i t l e  o r  t i t l e s  and 
accord ingly  r e g i s t r a t i o n  w i t h  good leasehold  t i t l e  does not 
p r e j u d i c e  t h e  enforcement of the  i n t e r e s t s  a f f e c t i n g  o r  i n  
derogat ion  of t h e  t i t l e  of t h e  l e s s o r  t o  grant  t h e  l e a s e .  
I n  r e l a t i o n  t o  a l l  t h e s e  t i t l e s  t h i s  head of o v e r r i d i n g  i n t e r e s t  
ceases t o  apply i f  and when they are  converted t o  a b s o l u t e  
t i t l e s .  I 2 O  

r e t a i n e d .  

Paragraph ( i )  

I t  i s  necessary t h a t  paragraph ( h )  should be 

"Rights under  l o c a l  land charges unless  and u n t i l  
r e g i s t e r e d  or  pro tec ted  on t h e  r e g i s t e r  i n  t h e  
prescr ibed  manner." 

79. Local land charges a r e ,  b roadly  speaking, charges o r  
matters of a l o c a l  o r  publ ic  n a t u r e  a f f e c t i n g  land  which a r e  
registrable i n  registers of l o c a l  l a n d  charges. The r e g i s t e r s  
are k e p t  by l o c a l  a u t h o r i t i e s  under  the provis ions  of  t h e  
Land Charges A c t  1925, and t h e  system opera tes  i n  t h e  same 
manner as  regards both  registered and unregis te red  land.  
Although t h e  r i g h t s  under  a l o c a l  land  charge w h i c h  a f f e c t s  
r e g i s t e r e d  land can  be protected by not ice1* '  on t h e  r e g i s t e r  
of  t i t l e  a t  t h e  Land Regis t ry  t h i s  is not  usua l ly  done. A 

l o c a l  land  charge t o  secure  money must ,  however, be reg is te red  
a t  t h e  Land R e g i s t r y  as a charge before i t  can be enforced 
a g a i n s t  registered land.  

80. Since i t  is  unusual  f o r  t h e  r ights  under local  land 
charges t o  be *'registered or  pro tec ted"  a t  the Land Regis t ry ,  
i t  is e s s e n t i a l  t h a t  such r i g h t s ,  i f  they a r e  not  so reg is te red  
o r  p r o t e c t e d ,  should c o n s t i t u t e  o v e r r i d i n g  i n t e r e s t s ;  other- 
w i s e  a p r o p r i e t o r  of a registered t i t l e  would take  f ree  from 

122 

~~ ~ 

120. See s.77. 
121. s. 49(1) (c)  and r.190. 
122. S .  59(2)  proviso .  
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a n  i n t e r e s t  i n  t h e  land  a r i s i n g  unde r  a l o c a l  l a n d  charge which 
was not  p ro tec t ed  by an en t ry  i n  t h e  register o f  h i s  t i t l e .  
The paragraph seems t o  be c o r r e c t  i n  p r i n c i p l e .  

81. The apparent  s impl i c i ty  o f  t h e  paragraph is, however, 
decep t ive  because i t  i s  not c l e a r  what a re  t h e  l oca l  land 
cha rges  t o  which i t  r e f e r s .  It  shou ld  inc lude  a l l  m a t t e r s  
which f a l l  t o  be r e g i s t e r e d  i n  registers of l o c a l  l a n d  charges;  
bu t  t h i s  may not  be  t h e  case. For  t h e  purposes of t h e  A c t ,  
t h e  expres s ion  "Local land charge" h a s  t h e  same meaning a s  
i n  t h e  Land Charges A c t  1925 and i n  t h a t  A c t  it means the  
cha rges  i n  favour  o f  l o c a l  a u t h o r i t i e s  a r i s i n g  u n d e r  c e r t a i n  
s p e c i f i e d  l e g i s l a t i o n .  123 Many o t h e r  matters, however, have 
by subsequent l e g i ~ l a t i o n ' ~ ~  been made r e g i s t r a b l e  i n  t h e  
l o c a l  land cha rges  registers and because of t h e  v a r i o u s  forms 
of wording which have been used i n  such l e g i s l a t i o n  i t  i s  
n o t  always t h e  case t h a t  such a matter a c t u a l l y  c o n s t i t u t e s  
a "Local land charge" a s  descr ibed i n  s e c t i o n  l 5 ( l )  of t h e  
Land Charges A c t .  They may not t h e r e f o r e  be loca l  l a n d  charges 
w i t h i n  t h e  ambit of paragraph (1). I t  is even p o s s i b l e  t h a t  
p l ann ing  r e s t r i c t i o n s  which are made r e g i s t r a b l e  i n  t h e  loca l  
registers under s e c t i o n  15(7) of t h e  Land Charges A c t  are 
n o t ,  s t r i c t l y  speaking,  l o c a l  land  charges :  f o r  t h e y  are - 
s a i d  t o  be r e g i s t r a b l e  only "as i f "  they  were loca l  land  
charges .  

82. I n  view of t h e  doubts mentioned i n  the  p reced ing  
paragraph a s  t o  what may o r  may no t  be  included as  loca l  land 
cha rges  w i t h i n  paragraph ( i ) ,  we s u g g e s t  t h a t  t h e  paragraph 
should be amended so  a s  t o  make i t  clear  t h a t  t h e  expres s ion  
a s  used i n  t h e  paragraph inc ludes  any matter r e g i s t r a b l e  i n  
a register of l o c a l  land  charges. 

83. It is t o  be noted t h a t  under  paragraph ( i ) ,  r i g h t s  
under a l o c a l  land charge are  o v e r r i d i n g  i n t e r e s t s  whether o r  

no t  t h e  charge h a s  been r e g i s t e r e d  i n  t h e  a p p r o p r i a t e  l o c a l  
land charges register. 

123. Land Charges A c t  1925 s . i 5 ( 1 ) .  
124. Inc lud ing  Local A c t s .  

What t hose  r i g h t s  amount t o  i n  t h e  - 
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absence of r e g i s t r a t i o n  of t h e  charge depends on Che terms 
of t h e  s t a t u t e  under  which t h e  matter i n  ques t ion  is  r e g i s t r a b l e  
a s  a l o c a l  land charge. I n  f a c t ,  t h e  mat te rs  so registrable 
under  t h e  Land Charges A c t  i tself are a l l  subjec t  t o  the  
p r o v i s i o n  i n  s e c t i o n  15(1) of t h a t  A c t  t h a t  u n l e s s  t h e  charge 
i s  registered i n  t h e  l o c a l  register before  t h e  complet ion of 
t h e  purchase i t  is  void  as a g a i n s t  a purchaser f o r  va lue  of 
the legal estate. 125 Where t h a t  p r o v i s i o n  of s e c t i o n  15(1) 
a p p l i e s ,  t h e  r igh ts  which c o n s t i t u t e  t h e  o v e r r i d i n g  i n t e r e s t  
w i l l  be of no v a l u e  a g a i n s t  t h e  new p r o p r i e t o r .  Many o t h e r  
matters which have become r e g i s t r a b l e  i n  r e g i s t e r s  of l o c a l  
land  charges s i n c e  1925 are, however, enforceable  a g a i n s t  a 
purchaser  whether or n o t  they have been registered i n  a l o c a l  
register. If ,  as  we suggest ,  i t  is  made c l e a r  t h a t  t h e s e  
o t h e r  matters are comprehended i n  the expression "local land 
charges" f o r  the purposes  of paragraph ( i ) ,  i t  f o l l o w s  t h a t  
r i g h t s  under local land charges should be o v e r r i d i n g  i n t e r e s t s  
whether o r  n o t  registered i n  a l o c a l  register even though, i n  
some cases, t h e  r i g h t s  may be v a l u e l e s s .  

Paragraph (.i) 

126 

"Rights of f i s h i n g  and s p o r t i n g ,  s e i g n o r i a l  and 
manorial  r ights  of a l l  d e s c r i p t i o n s  ( u n t i l  
ex t inguished) ,  and f ranchises"  

"Rights  of f i s h i n g  and sporting:" 

84. The f i s h i n g  and s p o r t i n g  r i g h t s  of the  l o r d  of a manor 
w e r e  unaf fec ted  by t h e  enfranchisement of copyholds under t h e  
1925 proper ty  l e g i s l a t i o n .  lZ7  It is t h e r e f o r e  l o g i c a l  t h a t  
these rights t o g e t h e r  wi th  o t h e r  manorial  r i g h t s  which  were 
treated i n  a s imilar  way should c o n s t i t u t e  o v e r r i d i n g  i n t e r e s t s .  
I n  c o n t r a s t  t o  " s e i g n o r i a l  and manorial  r i g h t s  of a l l  

125. The p o s i t i o n  may be a f f e c t e d  by the provis ions  r e l a t i n g  

126. 
t o  o f f i c i a l  searches. 
The  Law Commission a r e  c u r r e n t l y  examining t h e  e f f e c t  of 
non-reg is t ra t ion  o f  l o c a l  land charges  a s  p a r t  of t h e i r  
s e p a r a t e  s tudy  of  t h a t  top ic .  

127. Law of Proper ty  A c t  1922, 12th Sched. para .  ( 5 ) .  
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d e s c r i p t i o n s  ( u n t i l  ext inguished)" ,  which can o n l y  refer t o  
r i g h t s  which were a s s o c i a t e d  w i t h  t h e  o l d  forms of t enure ,  
t h e  r e fe rence  i n  paragraph (j) t o  f i s h i n g  and s p o r t i n g  r i g h t s  
i s  no t ,  i n  terms, l i m i t e d  t o  those  which were so associated. 
I t  i s  arguable ,  t h e r e f o r e ,  t h a t  f i s h i n g  and s p o r t i n g  r i g h t s  
of aJl- k inds  are o v e r r i d i n g  i n t e r e s t s .  If t h a t  i n t e r p r e t a t i o n  
i s  c o r r e c t ,  w e  do not  imagine t h a t  i t  can  have been intended. 
I n  r e l a t i o n  t o  r i g h t s  of f i s h i n g  i n  non-t idal  wa te r s ,  these,  
where sepa ra t ed  from t h e  ownership of t h e  bed of t h e  r i v e r ,  
would normally c o n s t i t u t e  a p r o f i t  prendre ( a l s o  covered 
by paragraph ( a ) )  o r  be granted unde r  a l icence .  I f  granted 
under  l i c e n c e ,  i t  seems quest ionable  whether i n  p r i n c i p l e  they 
should c o n s t i t u t e  o v e r r i d i n g  i n t e r e s t s .  S i m i l a r l y ,  i n  
r e l a t i o n  t o  o t h e r  s p o r t i n g  r ights ,  t hese  too, depending on 
t h e  n a t u r e  of t h e  g r a n t ,  migh t  c o n s t i t u t e  a mere l icence or  
a p r o f i t .  I t  i s  suggested,  therefore ,  t h a t  i n  paragraph (j) 
t h e  r e fe rence  t o  f i s h i n g  and s p o r t i n g  r i g h t s  shou ld  b e  
q u a l i f i e d  s o  t h a t  i t  covers only  those which were saved from 
extinguishment under  t h e  1925 p r o p e r t y  leg is la t ion .  

"Se ignor i a l  and manorial  r i g h t s  o f  a l l  d e s c r i p t i o n s  ( u n t i l  
ext inguished)  I' 

85. A s  w e l l  a s  t h e  spo r t ing  r i g h t s  o f  the  l o r d ,  c e r t a i n  o t h e r  
manorial  i n c i d e n t s  were preserved for a n  i n d e f i n i t e  per iod 
( u n t i l  ext inguished by agreement) unde r  t h e  l e g i s l a t i o n  which 
enfranchised copyholds on 1 January 1926. A l l  o t h e r  manorial 
i n c i d e n t s  have now ceased t o  e x i s t .  Those which may still 
remain are:- 

( a )  The l o r d ' s  o r  t e n a n t ' s  r ights t o  mines and 
mine ra l s  129 

(b)  The f a i r s ,  markets and s p o r t i n g  r igh ts  of 
the 1ord129 

The t e n a n t ' s  r i g h t s  of c o r n ~ n ~ ~ ~  ( c )  

128. 
129. Law of P rope r ty  A c t  1922, 12 th  Sched. para.  (5) .  
130. Ibid. para .  ( 4 ) .  

Fi t zge ra ld  v. Firbank [1897] 2 Ch.96. 
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(d)  The l o r d ' s  o r  t e n a n t ' s  l i a b i l i t y  f o r  t h e  
c o n s t r u c t i o n ,  maintenance, c leans ing  and 
r e p a i r  o f  dykes, d i t c h e s ,  c a n a l s  and o t h e r  
works. 131 

Where land h a s  been enfranchised and t h e  deeds o r  a b s t r a c t  of 
t i t l e  show t h e  r ights  of t h e  l o r d  which were saved,  i t  is  the 
p r a c t i c e  of the  Regis t ry  t o  r e p e a t  t h i s  in format ion  o n  t h e  
register when t h e  t i t l e  t o  t h e  land comes t o  be r e g i s t e r e d .  

" f ranchises"  

86. A f r a n c h i s e  i s  a r i g h t  arising by g r a n t  f rom t h e  Crown 
o r  by p r e s c r i p t i o n  which a u t h o r i s e s  something t o  be done such 
a s  the hold ing  of  a market o r  t h e  o p e r a t i o n  of a f e r r y . l J 2  

Genera l ly  under paragraph (.il 

8 7 .  Apart  from t h e  mat te rs  mentioned i n  paragraph 84 above 
i n  r e l a t i o n  t o  r i g h t s  of f i s h i n g  and spor t ing ,  paragraph ( j )  

does n o t  seem t o  r e q u i r e  amendment. 

Paragraph (k)  

"Leases f o r  any term or  i n t e r e s t  not  exceeding twenty- 
one y e a r s , g r a n t e d  a t  a r e n t  wi thout  tak ing  a f i n e "  

88. I n  our  first Working Paper on Land R e g i s t r a t i o n  we  
recommended t h a t  t h e  w o r d s  "granted a t  a ren t  w i t h o u t  taking 
a f i n e "  should be d e l e t e d  from paragraph ( k ) , l J 3  w i t h  t h e  
r e s u l t  t h a t  a l l  leases o r  tenancies  g r a n t e d  f o r  a per iod  not 
exceeding 21 y e a r s  would c o n s t i t u t e  o v e r r i d i n g  i n t e r e s t s  
whatever  t h e  terms on which  they w e r e  granted.  Such l e a s e s  
o r  t e n a n c i e s  would, moreover, be o v e r r i d i n g  i n t e r e s t s  whether 
t h e  t e n a n t s  were i n  occupat ion o r  n o t .  

8 9 .  I n  commenting on t h e  proposa ls  contained i n  t h a t  Working 
Paper,  s e v e r a l  people  have suggested t h a t  a lease which is  not  
noted on t h e  register ought not to be a n  o v e r r i d i n g  i n t e r e s t  

131 .  Ibid. para.  ( 6 ) .  
132. Hammerton v .  D v s a r t  [1916] 1 A.C. 5 7 .  
133. \Torking Paper No.32, para.  46. 
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u n l e s s  t h e  t e n a n t  i s  i n  a c t u a l  occupat ion.  I t  i s  s a i d  t h a t  
a purchaser  should no t  be bound by a lease o r  tenancy which 
i s  n e i t h e r  noted on t h e  register n o r  d i scove rab le  f r o m  
i n s p e c t i o n  of t h e  property.  The effect  of t h i s  sugges t ion ,  
i f  implemented, would be t o  r e s t o r e  t h e  l a w  broadly t o  what 
i t  w a s  under  t h e  Land Trans fe r  A c t  1875. The corresponding 
p rov i s ion  i n  t h a t  A c t 1 3 4  c o n s t i t u t e d  a s  "ove r r id ing  in te res t s91135 
leases and t enanc ie s  f o r  any term not exceeding twenty-one 
y e a r s  on ly  " i n  cases where there i s  a n  occupation" unde r  t h e  
lease o r  tenancy. Although, i n  p r i n c i p l e ,  we e n t i r e l y  agree  
t h a t  t h e  l a w  should be so framed, we do not th ink  t h a t  i t  
could be r i g i d l y  a p p l i e d  t o  a l l  leases and tenancies .  Many 
s h o r t  t enanc ie s  a re  informal  and where they re la te  to  dwelling- 
houses and f l a t s ,  are o f t e n  granted wi thou t  t h e  t e n a n t  being 
lega l ly  represented.  We cannot t h i n k  t h a t  it would be 
regarded a s  reasonable  t h a t  a monthly t enan t  o r  even a tenant 
of a f l a t  f o r  say ,  t h r e e  yea r s ,  who h a s  not  y e t  moved i n ,  
would have t o  r eg i s t e r  n o t i c e  of t h i s  tenancy aga ins t  t h e  

reversionary t i t l e  a t  t h e  Land Registry t o  p r o t e c t  himself 
a g a i n s t  a purchaser  of  t h e  revers ion .  I f  t h e  s u g g e s t i o n  
mentioned above were adopted i t  would mean t h a t  such  a tenant  
who had not  registered a no t i ce  could f i n d  t h a t  a pu rchase r  - 

of t h e  r eve r s ion  would take f ree  of t h e  tenancy, even  i f  t h e  
purchaser  i n  f ac t  knew of it. There are bound t o  be 
d i f f e r e n c e s  of op in ion  a s  t o  where t h e  l i n e  shouLd be drawn 
between those  leases o r  t enanc ie s  which a r e  o v e r r i d i n g  i n t e r e s t s  
and t h o s e  which  are  n o t ,  and i t  is  a ques t ion  o f  h o l d i n g  t h e  
balance so  f a r  a s  p o s s i b l e  between t h e  i n t e r e s t s  of t e n a n t s  
on t h e  one hand and t h o s e  o f  pu rchase r s  on t h e  o t h e r .  Where 
there  i s  a c o n f l i c t  w e  t h i n k  t h a t  t h e  l a w  should i n c l i n e  i n  
f avour  of t h e  t enan t .  By not r e q u i r i n g  occupation, t h e  
e x i s t i n g  paragraph (k)  does t h i s  and we agree w i t h  i t .  If 
t h e  law were o the rwise ,  t h e  legal r i g h t s  of a t e n a n t  who was 
no t  i n  occupat ion cou ld  be  overreached by a t r a n s f e r  of  h i s  

134. s. 18(7).  
135. The term "ove r r id ing  i n t e r e s t "  was not used i n  t h e  1875 

A c t ,  
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l a n d l o r d ’ s  estate and he would probably have no remedy of any 
k ind;  a purchaser ,  however, t o  whom t h e  e x i s t e n c e  of an over- 
r i d i n g  tenancy h a s  n o t  been disclosed, may wel l  have a remedy 
a g a i n s t  h i s  vendor. A f u r t h e r  p r a c t i c a l  d i f f i c u l t y  would 
ar ise  under paragraph (k)  i f  occupat ion  were t o  be a pre- 
c o n d i t i o n  of t h e  tenancy c o n s t i t u t i n g  a n  o v e r r i d i n g  i n t e r e s t .  
It  i s  t h a t  i f  a n  occupying tenant  w e r e  t o  s u b l e t ,  t h e  sub- 
tenancy,  i f  coupled w i t h  occupat ion,  would be p r o t e c t e d  a s  an 
o v e r r i d i n g  i n t e r e s t ,  whereas t h e  tenancy i tself  would not be 
so pro tec ted .  

90. I n  a d d i t i o n  t o  l e a s e s  o r  t e n a n c i e s  which  take effect 
immediately,  paragraph (k)  covers  those where t h e  t e r m  
commences i n  t h e  f u t u r e .  136 
f o r  a term of twenty-one y e a r s  t o  commence i n  f ive y e a r s  t i m e  
would be an  o v e r r i d i n g  i n t e r e s t  ( i f  g r a n t e d  a t  a r e n t  without 
a premium). S ince  such a l e a s e  does not  requi re  t o  be noted 
on t h e  register and there is  u n l i k e l y  t o  be anyth ing  
a s c e r t a i n a b l e  from a n  inspec t ion  of  t h e  property t o  show 
t h a t  i t  had been g r a n t e d ,  a purchaser  may f i n d  t h a t  he  i s  
bound by it al though he  was unaware of  i t s  exis tence .  I t  i s  
f o r  c o n s i d e r a t i o n ,  t h e r e f o r e ,  w h e t h e r  a l e a s e  t o  take e f f e c t  
i n  t h e  f u t u r e  should be a n  o v e r r i d i n g  i n t e r e s t .  

91. The law r e l a t i n g  t o  u n r e g i s t e r e d  land draws no 
d i s t i n c t i o n  here between immediate and f u t u r e  r i gh t s ,  but i t  
does d r a w  a clear l i n e  between a lease (or tenancy agreement) 
s u b s i s t i n g  a s  a legal estate,  and an  agreement f o r  a l e a s e ,  
The former b inds  a purchaser  of t h e  r e v e r s i o n  whether  he knows 
of i t  o r  not ;  t he  l a t t e r  i s  an es ta te  c o n t r a c t  r e q u i r i n g ,  f o r  
i ts  p r o t e c t i o n ,  r e g i s t r a t i o n  a t  t h e  Land Charges Regis t ry .  
The law r e l a t i n g  t o  registered land i s  e s s e n t i a l l y  t he  same so  
f a r  a s  terms not  exceeding 21 y e a r s  gran ted  a t  a r e n t  without 
premium a r e  concerned; l e a s e s  (and tenancy agreements) f o r  
such terms a r e  o v e r r i d i n g  i n t e r e s t s ;  agreements f o r  l e a s e s  
a r e  not  o v e r r i d i n g  i n t e r e s t s  b u t  may be p r o t e c t e d  on t h e  

Thus a l e a s e  of registered land 

136. 

137. 

S p e c i a l  c o n s i d e r a t i o n s  may apply  t o  f u t u r e  t e r m s  extending 
( i n  effect)  c u r r e n t  terms: see r .47 .  
C i t y  Permanent Bui lding S o c i e t y  v .  Miller [1952] Ch.840. 
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register a s  land charges. 13' 
symmetry should be abandoned i n  r e l a t i o n  t o  leases and 
tenancy agreements t a k i n g  e f f e c t  i n  t h e  f u t u r e ,  by providing 
t h a t ,  f o r  r e g i s t e r e d  land only,  such l e a s e s  and tenancy  
agreements should be t r e a t e d  a s  i f  they  were es ta te  cont rac ts .  

92. Although t h a t  would r e s t o r e  t h e  law a s  i t  s t o o d  
between 1875 and 1926, we a r e  of o p i n i o n  t h a t  t h e  e x i s t i n g  
p a r a l l e l s  between t h e  treatment of r e g i s t e r e d  and unregis te red  
land should,  i n  t h e  i n t e r e s t s  o f  s i m p l i c i t y ,  be preserved;  
and w e  do not  t h i n k  t h a t  a corresponding amendment should be 
made t o  t h e  Land Charges A c t  making f u t u r e  l e a s e s  of unregis te red  
land registrable under  t h a t  Act. 

93. We a r e  i n  any event  not  convinced t h a t  it would be r i g h t  
t o  make any such change i n  the law. A s  wi th  s h o r t  l e a s e s  
wh ich  take effect  immediately, w e  fear  t h a t  hardship  could be 
caused t o  t e n a n t s  i f  t h e  l a w  were t o  i n s i s t  on r e g i s t r a t i o n  
f o r  pro tec t ion .  W e  do not  th ink ,  f o r  example, t h a t  t h e  law 
should provide,  i n  effect ,  t h a t  t h e  t e n a n t  under a lease f o r  
a t e r m  of say seven y e a r s  t o  comence  a t  the  next q u a r t e r  day 
could l o s e  h i s  r i g h t s  under t h e  lease merely because t h e  
landlord  had s o l d  t h e  revers ion  b e f o r e  the  term commenced. 
I n  such a case  t h e  t e n a n t ,  i f  unrepresented ,  is  u n l i k e l y  t o  
have taken  any s t e p s  t o  p r o t e c t  h i s  t e r m .  Furthermore,  the 
purchaser  may have been aware of  t h e  ex is tence  of t h e  lease .  
The problem i s  a g a i n  one of ho ld ing  the  balance,  so f a r  a s  
p o s s i b l e ,  between t h e  i n t e r e s t s  of t e n a n t s  on t h e  one hand 
and purchasers  on t h e  o t h e r .  On t h e  whole, our  p r e s e n t  view 
is t h a t  t h e  l a w  should ,  i n  r e l a t i o n  t o  l e a s e s  t o  take e f f e c t  
i n  t h e  f u t u r e ,  remain a s  i t  now is, b u t  we would p a r t i c u l a r l y  
welcome views on t h i s  p o i n t .  

The  ques t ion  i s  w h e t h e r  t h i s  

Paragraph (1) 

" I n  r e s p e c t  of land registered before  t h e  commencement 
of t h i s  A c t ,  r igh ts  t o  mines and minerals,  and r i g h t s  

~~ 

138. s. 4 9 ( l ) ( c ) .  But see para .  21 above, where w e  suggest t h a t  
t h e  r ights  under  .such agreements migh t  i n  c e r t a i n  c i rcumstances 
be o v e r r i d i n g  i n t e r e s t s .  



of e n t r y ,  search and u s e r ,  and o t h e r  r i g h t s  and 
r e s e r v a t i o n s  i n c i d e n t a l  t o  o r  requi red  f o r  t h e  
purpose of g i v i n g  f u l l  effect t o  t h e  enjoyment of 
r i g h t s  to  mines and minera ls  o r  of property i n  
mines o r  minera ls ,  being r i g h t s  which, where  t h e  
t i t l e  was  f irst  registered before the  1st January  
1898, were created before t h a t  date ,  and w h e r e  
t h e  t i t l e  was first registered af ter  t h e  
31st December 1897, were created before  t h e  date 
of first r e g i s t r a t i o n "  

94. Paragraph ( 1 )  deals w i t h  r ights  to  mines and  minerals  
i n  r e s p e c t  of land  registered before 1 January 1926. The 
reason  why such rights w e r e  t r e a t e d  i n  d i f f e r e n t  ways as 
o v e r r i d i n g  i n t e r e s t s  is  tha t  they  w e r e  so treated i n  earlier 
l e g i s l a t i o n .  Where land  was registered i n  the  years 1876 t o  
1897, a l l  mineral  r ights  crea tgd  before 1898 are o v e r r i d i n g  
i n t e r e s t s .  I n  r e l a t i o n  t o  land registered a f t e r  1897 and 
b e f o r e  1926 only m i n e r a l  r igh ts  created before first 

\ r e g i s t r a t i o n  are o v e r r i d i n g  i n t e r e s t s .  

95. The rights of t h e  Nat ional  Coal Board i n  respect of 
mines and minera ls  are over r id ing  i n t e r e s t s 1 3 9  as a l s o  a r e  
t h e  mining and minera l  r igh ts  of a lo rd  of  a manor.'4o 
S u b j e c t  t o  these two important  e x c e p t i o n s  r i g h t s  t o  mines and 
minera ls  created a f te r  1925 are not  overriding i n t e r e s t s .  A 

p r o p r i e t o r  registered w i t h  a n  a b s o l u t e  t i t l e  t o  a f reehold  
estate o b t a i n s  t i t l e  t o  t h e  land w h i c h ,  by d e f i n i t i o n ,  includes 
t h e  mines and minerals .  14' A f t e r  t h e  t i t l e  t o  t h e  l a n d  has 
been registered, t h e  mines and m i n e r a l s  c a n  only be severed 
by means of a registered disposi t ion.14* 
r e g i s t r a t i o n  it appears to  t h e  Registrar from t h e  a b s t r a c t  of 
t i t l e  o r  otherwise,  t h a t  a l l  o r  any of t h e  mines and minerals  

139. Coal  A c t  1938, s.41; Coal I n d u s t r y  N a t i o n a l i s a t i o n  Act 1946, 

140. Under para.  ( j )  of s.70(1).  (See para.  85 above) .  
141. s. 2 0  and s. J ( v i i i )  and ( x i v ) .  
142. s. 1 8 ( l ) ( a )  and ( e )  ( f r e e h o l d s ) ;  s. 2 1 ( l ) ( a )  and (d) 

If on first 

ss. 5 and 8. 

( leaseholds)  . 
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a r e  a l ready  severed,  h e  is  bound t o  e n t e r  a note  i n  t h e  

Proper ty  Register of  t h e  a p p r o p r i a t e  t i t l e  t h a t  such mines 
and minera ls  a r e  excepted from t h e  r e g i s t r a t i o n . 1 4 J  
a l t e r a t i o n  i n  paragraph (1) seems t o  be required.  

No 

PART C - MINOR INTERESTS INDEX 

In t roductory  

96.  
g e n e r a l  comprise a l l  i n t e r e s t s  i n  r e g i s t e r e d  land o t h e r  than 
( i )  i n t e r e s t s  capable  of r e g i s t r a t i o n  o r  p r o t e c t i o n  o n  t h e  
register when so registered o r  p r o t e c t e d ,  and ( i i )  o v e r r i d i n g  
i n t e r e s t s .  The e q u i t a b l e  i n t e r e s t s  of  b e n e f i c i a r i e s  under 
t r u s t s  or land a r e  a n  important c l a s s  of minor i n t e r e s t 1 4 5  
and i t  i s  only w i t h  such i n t e r e s t s  t h a t  w e  a r e  concerned i n  
t h i s  p a r t  of t h i s  Paper .  

97. Equi tab le  i n t e r e s t s  under t r u s t s  have, as  a matter of 
g e n e r a l  p r i n c i p l e ,  no p lace  on t h e  register. The legal e s t a t e  
i n  any land h e l d  on t r u s t  i s  v e s t e d  i n  t h e  t r u s t e e s  and i f  

t h e  land  i s  so ld  i t  is  they who e f f e c t  t h e  conveyance or 
t r a n s f e r .  The purchaser  i s  not concerned with t h e  equi tab le  
r i g h t s  of the b e n e f i c i a r i e s  because those r i g h t s  are over- 
reached by t h e  conveyance o r  t r a n s f e r  and a t t a c h  i n s t e a d  t o  
t h e  purchase money. The A c t  accord ingly  provides t h a t  only 
l e g a l  e s t a t e s  are capable  of r e g i ~ t r a t i o n , ’ ~ ~  and 

A s  we have a l r e a d y  mentioned144 minor i n t e r e s t s  i n  

‘ I . . .  n e i t h e r  t h e  registrar nor  any person d e a l i n g  
wi th  a registered e s t a t e  or charge s h a l l  be a f f e c t e d  
w i t h  n o t i c e  of  a t r u s t  express  implied or c o n s t r u c t i v e ,  
and r e f e r e n c e s  t o  t r u s t s  s h a l l ,  s o  f a r  a s  p o s s i b l e ,  
be excluded from t h e  register.” 148 

143. r .196 .  
144. I n  para .  1 above. 
145. s. J ( x v ) ( a ) ,  (b). 
146. For the  sake o f  s i m p l i c i t y  w e  l e a v e  out of  a c c o u n t  here 

t h e  s p e c i a l  p o s i t i o n  of land s u b j e c t  t o  t h e  S e t t l e d  Land 
A c t  1925. 

147. s. 2 ( 1 ) .  

148. s. 74. 
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If  t h e  t r u s t e e s '  power of d i s p o s i t i o n  is  l imi t ed ,  t h i s  can 
appea r  on t h e  register as a r e s t r i c t i o n ;  lC9 commonly, the 
on ly  r e s t r i c t i o n  (and  t h e  only r e f e r e n c e  on t h e  register t o  
t h e  e x i s t e n c e  o f  t h e  t r u s t )  i s  one r e q u i r i n g  a pu rchase r  t o  
pay t h e  purchase money t o  two r e g i s t e r e d  p r o p r i e t o r s  ( o r  a 
t r u s t  co rpora t ion ) .  That i s  t h e  e x t e n t  of t he  p r o t e c t i o n  
which t h e  reg is te r  can  l e g i t i m a t e l y  give t o  t h e  e q u i t a b l e  
r i g h t s  of t h e  b e n e f i c i a r i e s ,  

98. I n  those  circumstances i t  i s  s u r p r i s i n g  t o  f i n d  t h a t  
t h e  Registrar is  bound t o  keep something called The Minor 
I n t e r e s t s  Index. As w i l l  be seen, however, t h e  Index  i s  
ve ry  f a r  from be ing ,  i n  effect ,  a register of minor i n t e r e s t s ;  
and i t  i s  provided by t h e  Rules t h a t  t h e  e n t r i e s  i n  i t  do not 
form p a r t  of t h e  register of t i t l e  and. f u r t h e r ,  t h a t  no 
purchaser  of a r e g i s t e r e d  estate is  concerned w i t h  it.'5o 

The s t a t u t o r y  o r i g i n  of t h e  Index and i t s  func t ions  

99. The Index does  not  appear by name anywhere i n  t h e  A c t  
i t se l f  bu t  s e c t i o n  102(2) provides  f o r  t h e  lodgment a t  t h e  

Reg i s t ry  of c e r t a i n  p r i o r i t y  cau t ions  and i n h i b i t i o n s  i n  Ita 

s p e c i a l l y  p re sc r ibed  form".151 
t h a t  these should be lodged "aga ins t  t h e  p r o p r i e t o r  of the  - 

r e g i s t e r e d  estate a f f e c t e d " ,  t h u s  sugges t ing  t h a t  t h e  e n t r i e s  
should be  made on t h e  register; b u t  s i n c e  the p r i o r i t y  
c a u t i o n s  and i n h i b i t i o n s  i n  ques t ion  re la te  s o l e l y  t o  equ i t ab le  
i n t e r e s t s  under t r u s t s  i t  would have been con t r a ry  t o  
p r i n c i p l e  f o r  them t o  have appeared on t h e  r e g i s t e r  i t s e l f .  
I n  g i v i n g  e f fec t  t o  t h e  s e c t i o n  t h e r e f o r e  the  Index was set  
up by r u l e  1 1  a s  a record wholly s e p a r a t e  from t h e  register. 
The remainder of t h e  s t a t u t o r y  p r o v i s i o n s  r e l a t i n g  t o  t h e  
Index are contained i n  r u l e s  229 and 290(2), 

149. s .  58. 

The s e c t i o n  goes o n  t o  say 

150. r. ll(2). 
151.  The p r i o r i t y  cau t ions  and p r i o r i t y  i n h i b i t i o n s  used i n  

connect ion w i t h  t h e  Minor I n t e r e s t s  Index a r e  q u i t e  d i s t i n c t  
rrom cau t ions  a g a i n s t  f i r s t  r e g i s t r a t i o n  (s.53) and cau t ions  
and i n h i b i t i o n s  a g a i n s t  d e a l i n g s  (ss. 54 and 57). 
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100. The f u n c t i o n  of t h e  Index i s  t o  record c e r t a i n  deal ings 
w i t h  c e r t a i n  e q u i t a b l e  i n t e r e s t s  i n  registered land. By 
s e c t i o n  102(2), t h e  o r d e r  of the  c a u t i o n s  and i n h i b i t i o n s  
e n t e r e d  i n  t h e  Index governs the q u e s t i o n  of p r i o r i t y  a s  
between success ive  assignments o r  mortgages of t he  same i n t e r e s t .  
T h i s  c o n s t i t u t e s  a modi f ica t ion ,  i n  t h e  context  of r e g i s t e r e d  
land ,  of t h e  g e n e r a l  law. 

P r i o r i t i e s  of dealings i n  e q u i t a b l e  i n t e r e s t s  

( i )  General  r u l e  

1 0 1 .  It i s  necessary  first of a l l  t o  state t h e  g e n e r a l  rule 
governing t h e  p r i o r i t i e s  of deal ings w i t h  e q u i t a b l e  i n t e r e s t s .  
I t  was decided i n  Dearle v. t h a t  p r i o r i t y  as between 
success ive  mortgagees of an e q u i t a b l e  i n t e r e s t  i n  pure personal 
es ta te  should be determined not by the dates on which the  
i n t e r e s t  was mortgaged but  by t h e  dates on which n o t i c e  of the  
d e a l i n g s  was g iven  t o  t h e  t r u s t e e s  of t h e  fund. T h i s  pr inc ip le  
w h i c h  became known a s  " t h e  r u l e  i n  Dearle v. U' w a s  
subsequent ly  extended t o  a l l  e q u i t a b l e  things i n  a c t i o n ,  and 
b y . s e c t i o n  137 of t h e  Law of Proper ty  A c t  1925 i t  w a s  f u r t h e r  
extended t o  d e a l i n g s  w i t h  e q u i t a b l e  i n t e r e s t s  i n  l a n d  taking 
effect  a f t e r  31 December 1925. I n  g e n e r a l ,  therefore, a - 

mortgagee of any e q u i t a b l e  i n t e r e s t  w i l l  immediately g ive  
w r i t t e n  n o t i c e  of t h e  t r a n s a c t i o n  t o  the trustees i n  order t o  
p r e s e r v e  h i s  p r i o r i t y  over  subsequent mortgagees. 

102. Where it i s  e i t h e r  impossible  o r  imprac t icable  t o  give 
n o t i c e  t o  t h e  t r u s t e e s ,  s e c t i o n  137 makes provis ion  f o r  the 
endorsement of an  a p p r o p r i a t e  memorandum on t h e  t r u s t  
instrument .  By s e c t i o n  138 a t r u s t  corpora t ion  may b e  
nominated t o  r e c e i v e  n o t i c e s  i n  t h e  p l a c e  of t he  t r u s t e e ,  and 
a t r u s t  c o r p o r a t i o n  so  a c t i n g  i s  r e q u i r e d  t o  keep a register 
of t h e  dea l ings  i n  r e s p e c t  of each e q u i t a b l e  i n t e r e s t .  ( T h i s  
p r o v i s i o n  i s  seldom used) .  

152. (1828) 3 Russ. 1 .  
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(ii) The r u l e  f o r  e q u i t a b l e  i n t e r e s t s  i n  registered land 

103. Sect ion  137 of the  Law of P r o p e r t y  Act 1925 i s  not i n  
terms r e s t r i c t e d  i n  i t s  a p p l i c a t i o n  t o  u n r e g i s t e r e d  l a n d  but 
it seems c l e a r  t h a t  it does not  apply  t o  r e g u l a t e  p r i o r i t i e s  
i n  a l l  c a s e s  of d e a l i n g s  w i t h  e q u i t a b l e  i n t e r e s t s  i n  reg is te red  
l a n d ,  because a d i f f e r e n t  procedure ( involving t h e  Minor 
I n t e r e s t s  Index) w a s  introduced f o r  some such c a s e s  by 
s e c t i o n  102(2 )  of  t h e  (Land R e g i s t r a t i o n )  Act. The  subsect ion 
reads as follows:- 

" P r i o r i t i e s  as  regards d e a l i n g s  e f f e c t e d  a f t e r  
t h e  conmencement of  t h i s  A c t  between a s s i g n e e s  
and incumbrancers of l i f e  i n t e r e s t s ,  remainders ,  
r e v e r s i o n s  and executory i n t e r e s t s  s h a l l  be 
regula ted  by t h e  order  of t h e  p r i o r i t y  c a u t i o n s  
o r  i n h i b i t i o n s  lodged ( i n  a s p e c i a l l y  p r e s c r i b e d  
form) a g a i n s t  t h e  p r o p r i e t o r  of t h e  r e g i s t e r e d  
e s t a t e  a f f e c t e d ,  bu t ,  save as  a f o r e s a i d ,  p r i o r i t i e s  
a s  between persons i n t e r e s t e d  i n  minor i n t e r e s t s  
s h a l l  n o t  be a f f e c t e d  by t h e  lodgment of c a u t i o n s  
o r  inhibi t ions.! '  

104. I t  is c l e a r  t h a t  t h e  p r i o r i t y  c a u t i o n  (or  i n h i b i t i o n )  
procedure under t h i s  subsec t ion  only  a p p l i e s  where  t h e r e  has 
been a d e a l i n g  w i t h  a present  o r  f u t u r e  i n t e r e s t  u n d e r  a 
trust15'  and t h a t  t h e  p r i o r i t y  o f ,  f o r  example, a mortgage of 
any o t h e r  type  o f  e q u i t a b l e  i n t e r e s t  i n  registered land is 
l e f t  t o  be governed by s e c t i o n  137 o f  t h e  Law of  Proper ty  Act. 
On t h e  wording of s e c t i o n  102(2) i t  is  perhaps a r g u a b l e  t h a t  
i t  does not apply t o  a l l  assignments o r  mortgages of t r u s t  
i n t e r e s t s ,  bu t  on ly  t o  d e a l i n g s  between ass ignees  o r  
incumbrancers of such i n t e r e s t s  and on . tha t  c o n s t r u c t i o n  the 
procedure does not  apply  t o  r e g u l a t e  t h e  p r i o r i t i e s  of 
success ive  mortgages e f f e c t e d  by t h e  l i f e  tenant  o r  the  
remainderman under t h e  t r u s t .  The Land Regis t ry  h a s ,  however, 
always accepted a p p l i c a t i o n s  f o r  t h e  e n t r y  of p r i o r i t y  caut ions 
on t h e  Index from l i f e  tenants '  and remaindermens' own 
mortgagees. Another ques t ion  i s  whether f o r  t h e  purposes  of 
t h e  subsec t ion  t h e  e q u i t a b l e  i n t e r e s t  dea l t  with has t o  be i n  

153. i .e.  of t h e  classes mentioned i n  t h e  subsec t ion .  
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registered land i t s e l f ;  it is understood,  however, t h a t  the 
Reg i s t ry  w i l l  make e n t r i e s  i n  t h e  Index r e l a t i n g  t o  dea l ings  
w i t h  t r u s t  i n t e r e s t s  a r i s i n g  under t r u s t s  f o r  s a l e  of 
r e g i s t e r e d  land (where t h e  e q u i t a b l e  i n t e r e s t s  a r e ,  s t r i c t l y  
speaking, not  i n  land but  i n  pure pe r sona l ty ) .  

105. If  a t r u s t  co rpora t ion  has  been nominated unde r  
s e c t i o n  138 of t h e  Law of Property A c t  1925 t o  r e c e i v e  Dearle 
v.  no t i ces ,  t h a t  s e c t i o n  a p p l i e s  a s  i f  t h e  C h i e f  Land 
R e g i s t r a r  were t h e  nominated c o r p o r a t i o n  so f a r  as  dea l ings  
i n  e q u i t a b l e  i n t e r e s t s  i n  r e g i s t e r e d  land a r e  concerned, and 
the n o t i c e s  f i n d  t h e i r  way onto the  Minor I n t e r e s t s  Index a s  
p r i o r i t y  cau t ions  o r  i n h i b i t i o n s  i n s t e a d  of on t o  t h e  
co rpora t ion ' s  register. Rule 229(5) ,  which effects  t h e  
s u b s t i t u t i o n ,  is v e r y  s h o r t  and raises a number of questions.  
One r e s u l t  may be t h a t  dea l ings  w i t h  equ i t ab le  i n t e r e s t s  not 
under t r u s t s  may get onto the  Index. Further ,  it is  not  
e n t i r e l y  c l e a r  whether  r u l e  1 1  (2)  (which provides t h a t  the 
Index s h a l l  be i n  such form and c o n t a i n  such p a r t i c u l a r s  a s  
t h e  R e g i s t r a r  may from t i m e  t o  t i m e  determine) o v e r r i d e s  
s e c t i o n  138(7) of the Law of P rope r ty  A c t  which s p e c i f i e s  
w i t h  some p a r t i c u l a r i t y  what t h e  t r u s t  c o r p o r a t i o n ' s  r e g i s t e r  
should contain.  S i n c e  s e c t i o n  138 is, we understand,  seldom 
ope ra t ed  these problems a r e  l a r g e l y  academic. 

Minor I n t e r e s t s  Index unnecessary 

106. It has been said t h a t  t h e  Index,  which e x i s t s  s o l e l y  
f o r  the  b e n e f i t  of t h e  owners of p a r t i c u l a r  minor i n t e r e s t s  
and persons d e a l i n g  wi th  them, was set  up t o  compensate i n  
some measure pe r sons  whose l e g a l  i n t e r e s t s  had been converted 
i n t o  e q u i t a b l e  i n t e r e s t s  by s e c t i o n  1 of t h e  Law of Property 
A c t  1925. 154 Never the l e s s ,  whatever may have been t h e  reason 
for t h e  i n s t i t u t i o n  of t h e  Index i t  seems t o  be unnecessary 
now and t h i s  i s  t h e  view of the  overwhelming m a j o r i t y  o f  those 
wi th  whom we have a l r e a d y  consul ted on the  matter.  
moreover, u n s a t i s f a c t o r y  t h a t  t h e  In'dex i s  a p p l i c a b l e  only t o  

It is, 

154. See Brickdale  and Stewart-Wallace, Land R e g i s t r a t i o n  Act 1925, 
4 t h  ed. 244. 
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some and not  t o  a l l  t h e  matters a f f e c t i n g  land t o  which the  
r u l e  i n  Dearle v. now a p p l i e s .  Moreover, i t  g i v e s  rise 
t o  a l l  s o r t s  of anomalies.  There are cases where r e g i s t e r e d  
land does not  form t h e  whole of a t r u s t  fund. Mortgagees 
may not  know w h e t h e r  t h e  land included i n  t h e  t r u s t  fund i s  
registered o r  not .  Y e t  p r i o r i t i e s  i n  r e s p e c t  of d e a l i n g s  
w i t h  e q u i t a b l e  i n t e r e s t s  i n  registered land  w i l l  be governed 
by t h e  date  of e n t r y  on t h e  Index, whereas p r i o r i t i e s  i n  
r e s p e c t  of t h e  rest of t h e  fund w i l l  be governed by t h e  date  
of n o t i c e  t o  t h e  t r u s t e e s .  Furthermore,  subsequent changes 
i n  t h e  composition of  t h e  t r u s t  fund may,give rise t o  
d i f f i c u l t i e s  i n  regard  t o  p r i o r i t i e s .  

107. The use  t o  which the  Minor I n t e r e s t s  Index i s  p u t  

W e  set o u t  below a summary, w h i c h  t h e  C h i e f  Land 
R e g i s t r a r  has  been good enough t o  p r e p a r e  f o r  us ,  of a l l  the 
a p p l i c a t i o n s  a f f e c t i n g  t h i s  Index from 1959 t o  1970. W e  do 

not know t h e  t o t a l  number of t r a n s a c t i o n s  effected i n  England 
and Wales dur ing  t h o s e  y e a r s  relating t o  equi tab le  i n t e r e s t s  
under  t r u s t s  of  land155 and, i n  p a r t i c u l a r ,  of registered 
land ,  bu t  i t  w i l l  be  s e e n  t h a t  o v e r  a per iod  of 1 1  y e a r s  only 
17 i n s p e c t i o n s  o f  t h i s  Index were made. 

Year 

1959 
1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 

1968/69 
1969/70 

P r i o r i t y  
Caut ions 

7 
20 
10 
1 1  

2 
- 
1 
- 
9 
2 
3 

P r i o r i t y  
I n h i b i t i o n s  

1 

T o t a l s  1 65 I 4 17 1 9  

155. Mentioned i n  para .  102 above. 
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paragraph ( a ) :  c e r t a i n  of t h e  r i g h t s  l i s t e d  i n  t h e  paragraph 
o v e r l a p  with o t h e r s  and could b e  taken  out  
(Paras .  38,  3 9 ,  43  and 44) .  The reference 
t o  "customary r i g h t s  ( u n t i l  ex t inguished)"  
should be t o  r i g h t s  a r i s i n g  under  custom. 
(Para .  41) .  

paragraphs ( b )  and ( e )  : c e r t a i n  of t h e  mat te rs  mentioned i n  

paragraph ( g )  : 

paragraph ( i )  : 

paragraph ( j) : 

paranraDh [ k) : 

t h e s e  paragraphs have been ex t inguished  and 
could be taken o u t .  (Paras .  51  and 54).  

t h e  scope of t h i s  paragraph should be reduced 
so as t o  l i m i t  t h e  p r o t e c t i o n  u n d e r  i t  t o  
c o n t r a c t u a l  r i g h t s  of occupat ion of persons 
i n  a c t u a l  and apparent  occupat ion o f  the land. 
P r o t e c t i o n  should no longer  be g i v e n  under 
t h e  paragraph t o  t h e  r i g h t s  of persons  i n  
r e c e i p t  of r e n t s  and p r o f i t s  of l a n d ,  o r  t o  
any of t h e  i n t e r e s t s  mentioned i n  1 above. 
(Paras .  56 t o  77). 

t h e  d e f i n i t i o n  of  " l o c a l  land charges"  should 
make i t  c l e a r  t h a t  t h e  expression inc ludes  a l l  
matters r e g i s t r a b l e  i n  a r e g i s t e r  of l o c a l  
land  charges.  ( P a r a s .  81 and 8 2 ) .  

t h e  re ference  t o  f i s h i n g  and s p o r t i n g  r i g h t s  
should be t o  f i s h i n g  and s p o r t i n g  r i g h t s  of a 
l o r d  of a manor and not  t o  such r i g h t s ,  
g e n e r a l l y .  (Para .  84) . 
a s  suggested i n  our  f i r s t  Working Paper  ( N o . 3 2 ) ,  
a l l  l e a s e s  o r  t e n a n c i e s  f o r  terms of 21 y e a r s  
o r  l e s s  should be o v e r r i d i n g  i n t e r e s t s  whether 
o r  n o t  granted a t  a r e n t  o r  a t  a premium. The 
words "granted a t  a r e n t  without t a k i n g  a f i n e "  
should ,  t h e r e f o r e ,  be deleted.  ( P a r a .  88). 
( P r o t e c t i o n  a s  o v e r r i d i n g  i n t e r e s t s  under t h i s  
paragraph should n o t  be l imi ted  t o  those  l e a s e s  
o r  tenancies  where t h e  tenant  i s  i n  a c t u a l  
occupation. Paras .  8 9 - 9 3 ) .  
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5. Apart  from t h e  changes suggested i n  4 above, a l l  t h e  
o ther  e x i s t i n g  heads of  o v e r r i d i n g  i n t e r e s t  must remain. 

6. 
p r o v i s i o n  r e p l a c i n g  s e c t i o n  70(1) a l l  matters which, f o r  the 
t i m e  being,  are o v e r r i d i n g  i n t e r e s t s ;  and it is suggested 
t h a t  t h e  t e x t  of t h a t  provis ion should be amended o n  each 
occas ion  t h a t  the  l i s t  i s  added t o  or var ied  by subsequent 
l e g i s l a t i o n .  (Paras .  49 and 72).  

A list of o v e r r i d i n g  i n t e r e s t s ,  g i v i n g  effect t o  4 and 5 above, 
is  set o u t  i n  Appendix 2 .  

Considera t ion  should be g iven  t o  listing i n  any 

A s  t o  t h e  Minor I n t e r e s t s  Index ( P a r t  C Paragraphs 96 t o  108) 

The r u l e  i n  Dearle v. should apply to  r e g u l a t e  t h e  
p r i o r i t i e s  of d e a l i n g  wi th  e q u i t a b l e  i n t e r e s t s  i n  registered 
as w e l l  a s  u n r e g i s t e r e d  land. The Minor I n t e r e s t s  Index 
should be abol i shed .  
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- APPENDIX 1 

LAND REGISTRATION ACT 1925, SECTION 70 
( a s  now i n  f o r c e )  

70.(1)  A l l  registered land s h a l l ,  u n l e s s  u n d e r  t h e  L i a b i l i t y  of 
p r o v i s i o n s  of t h i s  A c t  t h e  c o n t r a r y  i s  expressed on t h e  registered 
register, be deemed t o  be s u b j e c t  t o  such of t h e  follow- land to  
i n g  o v e r r i d i n g  i n t e r e s t s  a s  may be f o r  the t i m e  b e i n g  o v e r r i d i n g  
s u b s i s t i n g  i n  r e f e r e n c e  t h e r e t o ,  and such i n t e r e s t s  i n t e r e s t s .  
s h a l l  not be t r e a t e d  a s  incumbrances wi th in  t h e  meaning 
of  t h i s  A c t ,  ( t h a t  is t o  say):- 

Rights  of common, drainage r igh ts ,  customary 
r i g h t s  ( u n t i l  ext inguished)  , publ ic  r i gh t s ,  
p r o f i t s  d prendre,  r igh ts  of sheepwalk, rights 
of way, watercourses ,  r ights of water ,  and 
o t h e r  easements no t  being e q u i t a b l e  easements  
required t o  be protected by n o t i c e  on t h e  
r e g i s t e r ;  
L i a b i l i t y  t o  r e p a i r  highways by reason o f  tenure ,  
q u i t - r e n t s ,  crown r e n t s ,  her iots ,  and o t h e r  
r e n t s  and charges  ( u n t i l  ex t inguished)  h a v i n g  
t h e i r  o r i g i n  i n  tenure;  
L i a b i l i t y  t o  r e p a i r  the chance l  of any church;  
L i a b i l i t y  i n  r e s p e c t  of  embankments, and sea 
and r i v e r  w a l l s ;  
... payments i n  l i e u  of t i t h e ,  and charges  o r  
a n n u i t i e s  payable f o r  t h e  redemption of t i t h e  
ren tcharges  ; 
Subjec t  t o  the  provis ions  of t h i s  A c t ,  r i g h t s  
acquired o r  i n  course of be ing  acquired u n d e r  
t h e  L i m i t a t i o n  A c t s ; *  
The r i g h t s  of every person i n  a c t u a l  occupat ion  
of t h e  land  o r  i n  r e c e i p t  of t h e  r e n t s  and 
p r o f i t s  thereof  , save w h e r e  enquiry is  made of 
such person and t h e  r i g h t s  a re  not  d i s c l o s e d ;  
I n  t h e  case of a possessory,  q u a l i f i e d ,  o r  good 
leasehold  t i t l e ,  a l l  e s t a t e s ,  r i g h t s ,  i n t e r e s t s ,  
and powers excepted from t h e  effect of 
r e g i s t r a t i o n ;  
Rights  under  l o c a l  land charges unless  and u n t i l  
r e g i s t e r e d  o r  pro tec ted  on t h e  r e g i s t e r  i n  t h e  
prescr ibed  manner; 
R i g h t s  of f i s h i n g  and s p o r t i n g ,  s e i g n o r i a l  and 
manorial  r ights of a l l  d e s c r i p t i o n s  ( u n t i l  
ex t inguished)  , and f r a n c h i s e s ;  
Leases f o r  any term o r  i n t e r e s t  not exceeding 
twenty-one y e a r s ,  granted a t  a r e n t  w i thou t  
tak ing  a f i n e ;  

~ 

* Now t h e  L i m i t a t i o n  Act 1939. 
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(1 )  I n  r e s p e c t  of land  registered before  t h e  commence- 
ment of t h i s  A c t ,  r i g h t s  t o  mines and m i n e r a l s ,  
and r i g h t s  of e n t r y ,  search, and user ,  and o t h e r  
r igh ts  and r e se rva t ions  i n c i d e n t a l  t o  or  r equ i r ed  
f o r  t h e  purpose of g iv ing  f u l l  effect  t o  t he  
enjoyment of r i g h t s  t o  mines and minerals  or of 
property i n  mines o r  mine ra l s ,  being r i g h t s  
which, where t h e  t i t l e  w a s  f irst  registered before  
t h e  f irst  day of January, e i g h t e e n  hundred and 
ninety-eight ,  were created before t h a t  d a t e ,  and 
where t h e  t i t l e  was first registered a f t e r  t h e  
t h i r t y - f i r s t  day of December, e igh teen  hundred 
and ninety-seven, were created before  the date 
o f  first r e g i s t r a t i o n :  

Provided t h a t ,  where it is proved t o  t h e  s a t i s f a c t i o n  
of t h e  registrar t h a t  any land registered or about t o  be 
registered is exempt from land t a x ,  or t i t h e  r e n t c h a r g e  o r  
payments i n  l i e u  of t i t h e ,  o r  from charges o r  a n n u i t i e s  
payable f o r  t he  redemption of t i t h e  ren tcharge ,  t h e  r e g i s t r a r  
may n o t i f y  t h e  fact  on t h e  register i n  t h e  p re sc r ibed  manner. 

( 2 )  Where a t  t h e  t i m e  of f i rs t  r e g i s t r a t i o n  any  
easement, r i g h t ,  p r i v i l e g e ,  o r  b e n e f i t  created by a n  instrument 
and appea r ing  on t h e  t i t l e  adve r se ly  affects  t h e  l a n d ,  t h e  
registrar s h a l l  e n t e r  a note  thereof on t h e  register. 

(3) Where t h e  ex i s t ence  of any  ove r r id ing  i n t e r e s t  
mentioned i n  t h i s  s e c t i o n  i s  proved t o  t h e  s a t i s f a c t i o n  of 
t h e  registrar or a d m i t t e d ,  h e  may ( s u b j e c t  t o  any p resc r ibed  
excep t ions )  e n t e r  not ice  of t h e  same or of a claim t h e r e t o  
on t h e  register, bu t  no claim t o  a n  easement, r i g h t  or 
p r i v i l e g e  not created by a n  instrument  s h a l l  be noted aga ins t  
t h e  t i t l e  t o  t h e  s e r v i e n t  land  i f  the p r o p r i e t o r  of such land 
( a f t e r  t h e  p re sc r ibed  n o t i c e  i s  g i v e n  t o  him) shows s u f f i c i e n t  
cause  t o  t h e  con t r a ry .  



APPEXDIX 2 

SUGGESTED LIST OF OVERRIDING INTERESTS 

I n t e r e s t s  
P u b l i c  r i g h t s  
R igh t s  a r i s ing  under  custom 
Righ t s  of water,  n o t  be ing  easements 
Easements and p r o f i t s  ft prendre o t h e r  than:- 

( a )  Equ i t ab le  easements and e q u i t a b l e  
p r o f i t s  
Those e x p r e s s l y  granted o r  r e se rved  out  
of r e g i s t e r e d  land  and whose c r e a t i o n  
r equ i r e s  t o  be completed by r e g i s t r a t i o n  
and a l so  n o t i n g  on the  register of the  
t i t l e  of t h e  s e r v i e n t  land 

Adverse easements a s  provided f o r  i n  r u l e  258 
L i a b i l i t y  t o  r e p a i r  highways by r eason  of tenure  
L i a b i l i t y  t o  r e p a i r  t h e  chancel of any  church 
L i a b i l i t y  i n  r e s p e c t  of embankments, and sea and 

T i t h e  redemption a n n u i t i e s ,  payments i n  l i e u  of 
t i t h e  and cha rges  o r  a n n u i t i e s  payable  for 
t h e  redemption of t i t h e  r en tcha rges  

r i v e r  w a l l s  

R igh t s  acquired o r  i n  t h e  course of a c q u i s i t i o n  

C e r t a i n  c o n t r a c t u a l  r i g h t s  t o  occupy l a n d  of 
persons i n  a c t u a l  and apparent  occupat ion 
of t h e  land 

Matters excepted from t h e  e f f e c t s  of r e g i s t r a -  
t i o n  i n  t h e  case of possessory,  q u a l i f i e d  o r  
good leasehold t i t l e s  

Righ t s  under any matter r e g i s t r a b l e  i n  a 
register o f  local  l and  charges u n l e s s  and 
u n t i l  p ro t ec t ed  o n  t h e  land register 

under  t h e  L imi t a t ion  A c t s  

The f i s h i n g  and s p o r t i n g  r i g h t s  of a l o r d  of 
a manor 
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Presen t  sou rce  
s.70 ( 1 )  (a)  

I7 

II 

I t  

s.70 ( 1 )  (e)  and 
T i t h e  A c t  1936, 
s.13 ( 1 1 )  

s .70  

s.70 



. Se ignor ia l  and manorial r i g h t s  of a l l  
descr ip t ions  ( u n t i l  extinguished) and 
franch i ses  

ing  21 years  
Leases for any term or in teres t  no t  exceed- 

Certa in  o l d  mineral r i g h t s  
The r i g h t s  of the  National Coal Board i n  

respec t  of mines and minerals 


