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W O X I N G  PAPER 

on 

J u r i s d i c t i o n  i n  S u i t s  f o r  N u l l i t y  of Marriage -------------- 

INTRODUCTION 

1. I t e m  XIX of o u r  Second Programme, requi res  u s  
t o  undertake a comprehensive examination o f  family law w i t h  

a view t o  i t s  sys temat ic  reform and eventua l  c o d i f i c a t i o n .  I n  
o u r  Working Paper No. 28, J u r i s d i c t i o n  i n  Matrimonial  Causes 
( o t h e r  than N u l l i t y ) ,  w e  reviewed t h e  law r e l a t i n g  t o  j u r i s d i c t i o n  
i n  most matrimonial  causes .  We l e f t  f o r  l a t e r  c o n s i d e r a t i o n  
j u r i s d i c t i o n  i n  r e l a t i o n  t o  n u l l i t y  and d e c l a r a t i o n s  as  t o  S t a t u s .  
These,  a s  it seemed t o  u s ,  ra i sed  somewhat d i f f e r e n t  c o n s i d e r a t i o n s  
i f  on ly  because t h e  a p p l i c a t i o n  of  r u l e s  of f o r e i g n  l a w  could n o t  
be wholly excluded. The grounds f o r ,  and defences t o ,  a s u i t  
f o r  d ivorce  o r  j u d i c i a l  s e p a r a t i o n  can ,  and, a s  w e  proposed i n  
Working Paper No. 28, should be governed e x c l u s i v e l y  by English 
domestic law. T h i s ,  however, i s  not  poss ib le  where t h e  object  
of t h e  s u i t  i s ,  a s  i n  n u l l i t y  o r  some t y p e s  of d e c l a r a t o r y  
o r d e r ,  t o  determine whether a marr ied s t a t e  has  ever been 
c r e a t e d .  I f  t h e  marr iage has been c e l e b r a t e d  abroad the  
v a l i d i t y  of t h e  marr iage  gua f o r m a l i t i e s  must, a lmost  inevi tab ly ,  
depend upon t h e  l a w  of t h e  p lace  of ce lebra t ion . .  I f  t h e  
p a r t i e s  a r e  f o r e i g n e r s  t h e i r  personal  law (whether t h a t  be 
regarded a s  t h e  law of t h e i r  domici ls  o r  the  law of t h e i r  
n a t i o n a l i t y )  can hard ly  be ignored i n  deciding whether  they 
have capac i ty  t o  marry o r  t o  marry each other .  

2. The o b j e c t  of t h i s  Paper i s  t o  explore  t h e  ques t ion  of 
when the English c o u r t s  should have j u r i s d i c t i o n  t o  annul a 
marr iage.  If  d e c i s i o n s  on t h i s  c a n  be reached i t  w i l l  be 
p o s s i b l e  t o  undertake a much needed consol ida t ion  of t h e  
l e g i s l a t i o n  r e l a t i n g  t o  matrimonial  causes ,  l e g i s l a t i o n  which 
i s  a t  p resent  t o  be found i n  the  Matrimonial  Causes  A c t s  of 1965 and  
1967, as amended, t h e  Divorce Reform A c t  1969, t h e  Matrimonial 
Proceedings and Proper ty  A c t  1970 and t h e  N u l l i t y  of Marriage 
A c t  1971. We leave  f o r  l a t e r  d i s c u s s i o n  i n  a s e p a r a t e  Paper 



t h e  d i f f i c u l t  ques t ion  of what f o r e i g n  law should he chosen 
t o  determine q u e s t i o n s  regard ing  t h e  v a l i d i t y ,  formal  and 
e s s e n t i a l ,  of marriages which,  because of some f o r e i g n  element such 
as  t h e  p l a c e  of c e l e b r a t i o n  o r  t h e  p a r t i e s '  d o m i c i l ,  cannot 
be governed e x c l u s i v e l y  by Engl ish domestic law. We a l s o  
leave f o r  t h e  moment t h e  ques t ion  of j u r i s d i c t i o n  i n  r e l a t i o n  
t o  d e c l a r a t i o n s  as t o  s t a t u s .  The present  l a w  r e l a t i n g  t o  
d e c l a r a t i o n s ,  i n c l u d i n g  i n  p a r t i c u l a r  t h e  r e l a t i o n s h i p  
between proceedings under O r d e r  15, r u l e  16 and those  under 
s e c t i o n  39 of t h e  Matrimonial  Causes  A c t  1965, is  i n  need of 
comprehensive review. The j u r i s d i c t i o n  i n  r e l a t i o n  t o  
d e c l a r a t i o n s  cannot  be sens ib ly  considered u n t i l  t h i s  i s  done. 
We t h e r e f o r e  propose t o  dea l  i n  a s e p a r a t e  Working Paper w i t h  
t h e  s o r t  of d e c l a r a t i o n s  a s  t o  fami ly  s t a t u s  which should be 

made i n  t h e  Family Divis ion,  and w i t h  the j u r i s d i c t i o n  of t h e  
Engl ish c o u r t s  t o  make such d e c l a r a t i o n s .  

3. I n  approaching the q u e s t i o n  of j u r i s d i c t i o n  i n  n u l l i t y  
two c o n s i d e r a t i o n s ,  analogous t o  t h o s e  which formed t h e  b a s i s  
f o r  our  proposa ls  i n  Working Paper  No. 2 8 ,  appear  t o  u s  t o  be 
r e l e v a n t .  

( a )  

These are:- 

The  f ac t  t h a t ,  i n  t h e  e y e s  of Engl ish l a w  ( i n c l u d i n g  
i ts  r u l e s  of c o n f l i c t  of l a w s  l e a d i n g  t o  the 
a p p l i c a t i o n  of a f o r e i g n  law),  a marr iage  is  in- 
v a l i d  should not i n  i t s e l f  be s u f f i c i e n t  t o  
c o n f e r  upon t h e  Engl ish c o u r t s  j u r i s d i c t i o n  t o  
annul  it o r  t o  make a d e c l a r a t i o n  t h a t  i t  i s  
void.  

A s  i n  t h e  c a s e  of d i v o r c e ,  a decree of n u l l i t y  
i s  a judgment i n  r e m  which binds not  merely the 
p a r t i e s  t o  i t  b u t ,  i n  t h e  eyes of Engl i sh  law, 
a l l  t h e  world and thereby  f i n a l l y  determines t h e  
s t a t u s  of the  p a r t i e s  i n  a way which a f f e c t s  
t h i r d  p a r t i e s  a l s o .  Hence, the  Engl i sh  c o u r t s  
should not  give such a judgment u n l e s s  t h e  
p a r t i e s  a r e  s u f f i c i e n t l y  connected w i t h  England 
t o  make it r i g h t  and p r o p e r  f o r  t h e  Engl i sh  c o u r t s  
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t o  make a u n i v e r s a l l y  binding d e c i s i o n  on 
t h e i r  s t a t u s .  A f u r t h e r  reason f o r  
r e q u i r i n g  a connec t ion  w i t h  England i s  t h a t  
t h e  c o u r t  can o r d e r  a par ty  t o  make f i n a n c i a l  
p r o v i s i o n  and can g r a n t  o t h e r  a n c i l l a r y  
relief on making a decree of n u l l i t y .  

PRESENT LAW 

4. A decree of  n u l l i t y  may be one of two types .  It may a f f i r m  
t h a t  t h e  marriage i n  quest ion was v o i d  ab i n i t i o ,  o r  i t  may 
annul  a marriage which previously w a s  voidable.  The p r a c t i c a l  
d i f f e r e n c e  i s  t h a t  i n  t h e  former case the marr iage,  being void,  
can  be disregarded without  any c o u r t  order being necessary,  
whereas i n  t h e  l a t t e r  t h e  marr iage is v a l i d  u n t i l  formally 
annul leda t  t h e  s u i t  of one of t he  p a r t i e s .  A s  a r e s u l t  of the 
N u l l i t y  of Marriage A c t  1971’ there  is a c lear -cu t  d i s t i n c t i o n  
between these t w o  c l a s s e s  i n  a l l  cases where Engl i sh  domestic 
l a w  governs t h e  v a l i d i t y  of t h e  marriage. S e c t i o n  1 of t h e  A c t  
s t a t e s  t h e  grounds on which a marr iage  i s  void;2 s e c t i o n  2 t h e  

grounds on which it i s  ~ o i d a b l e . ~  
a n n u l l i n g  a voidable  marriage w i l l ,  i n  f u t u r e ,  a n n u l  i t  as from 
t h e  date  of t h e  decree and not  r e t r o ~ p e c t i v e l y . ~  
4(1)  provides  t h a t  where t h e  v a l i d i t y  of a marr iage  would f a l l  
t o  be determined by reference t o  a f o r e i g n  law t h e  A c t  does-not 
prec lude  t h e  de te rmina t ion  by such f o r e i g n  law. I n  o t h e r  words, 
the quest ion w h e t h e r  a marriage is v o i d ,  voidable  or wholly 

Furthermore, a decree  

But sect ion 

1 .  

2. 

3. 

4-  

T h i s  implemented o u r  Report on N u l l i t y  of Marriage (Law 
Com. No. 33). 
I.e.,  because t h e  p a r t i e s  a r e  w i t h i n  the p r o b i b i t e d  degrees  
o r  under age, because e s s e n t i a l  f o r m a l i t i e s  of the Marriage 
A c t s  1949 t o  1970 were not  observed,  o r  because one par ty  
was a l ready  marr ied t o  another  o r  because t h e  p a r t i e s  were 
not  of  oppos i te  sexes.  
I.e., because of incapac i ty  t o  consummate, w i l f u l  re fusa l  t o  
consummate, absence of consent ,  mental  d i s o r d e r ,  venereal  
d i s e a s e ,  o r  pregnancy by a n o t h e r  man. 
s. 5. 
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v a l i d  may s t i l l  f a l l  t o  be determined by a f o r e i g n  law. 

5. When t h e  E n g l i s h  c o u r t s  make a decree o f  n u l l i t y ,  because 
the  marriage is  i n v a l i d ,  whether under English domestic law o r  
under a f o r e i g n  law, t h e  decree o p e r a t e s  a s  a u n i v e r s a l l y  
binding d e c i s i o n  a s  t o  the p a r t i e s '  s t a t u s .  T h i s  i s  so w h e t h e r  
t h e  marriage is  regarded a s  vo id  ( i n  which c a s e  t h e  decree 
conc lus ive ly  determines an e x i s t i n g  s t a t u s )  or whether it is 
regarded a s  v o i d a b l e  ( i n  which c a s e  t h e  decree conclusively 
changes t h e  e x i s t i n g  s t a t u s ) .  Moreover, i n  e i t he r  case t h e  

c o u r t s  can e x e r c i s e  the  f u l l  panoply of powers t o  award f i n a n c i a l  
and o t h e r  a n c i l l a r y  relief w i t h  which they a r e  v e s t e d  by t h e  
Matrimonial Proceedings and P rope r ty  A c t  1970. I n  a l l  these 
r e s p e c t s  t h e  effect  of the  decree is i d e n t i c a l  w i t h  tha t  of a 
decree of d ivo rce .  

6. Nevertheless ,  the p resen t  grounds of j u r i s d i c t i o n  i n  
r e s p e c t  of d ivo rce ,  on the one hand, and n u l l i t y  o n  t h e  o t h e r  
a r e  t o t a l l y  d i f f e r e n t .  I n  the c a s e  of divorce t h e y  a re ,  a t  
p r e s e n t ,  very r e s t r i c t i v e ;  except  a s  provided i n  s e c t i o n  40( 1) 
of t h e  Matrimonial  Causes A c t  1965, the p a r t i e s  must b e  
domiciled i n  England a t  the i n s t i t u t i o n  of the  s u i t .  I n  t h e  
c a s e ,  however, of n u l l i t y  they are r e l a t i v e l y  l a x .  It appears 
t h a t  t h e  Engl ish c o u r t s  have j u r i s d i c t i o n : -  

( a )  where, a t  t h e  i n s t i t u t i o n  of the s u i t ,  both - 

p a r t i e s '  a r e  Or e i t h e r 6  i s  domiciled i n  England, 

5. Salvesen v. Adminis t ra tor  o f  Aus t r  i an  ProDerty [I9271 A.C. 
641, H . L .  

6. A s  regards  p e t i t i o n e r ' s  domici l ,  see White v. White [1937] 
P. 1 1 1  ( a s  explained i n  De Renev i l l e  v. De Renev i l l e  [1948] 
P. 100 a t  113, 117, C.A.); Mehta v. Mehta 1945 2 A l l  E.R. 
690. A s  r e g a r d s  t h e  respondent's domici1, ' therJ  is no c lear  
English a u t h o r i t y ,  but see Ross Smith v. Ross Smith [l963] 
A.C. 280 a t  323; Johnson v. Cooke 18981 2 I . R .  130 and 
Aldridge v. A l d r i d g e  1954 S . C x  [And i f ,  as  appears,  t h e  
respondent 's  res idence s u f f i c e s  i t  would be anomalous i f  h i s  
domicil  d i d  not .  Where t h e  marr iage is  v o i d a b l e  only, t h e  
p a r t i e s  w i l l  necessa r i ly  have t h e  same domic i l  s ince  under 
English law a w i f e  has  the same domicil a s  t h a t  of her  
husband. Where the  marriage is  a l l eged  t o  be void and the  
. 'wife '  p e t i t i o n s  on t h e  b a s i s  of h e r  s e p a r a t e  domicil  there 
i s  the  l o g i c a l  d i f f i c u l t y  t h a t  h e r  domicil  depends on t h e  v e r y  
ma t t e r  i n  con t rove r sy ,  viz . .  on whether t h e  marriage is  v o i d  
o r  not ,  .but  t he  c o u r t s  have'been prepared t o  assume i n  h e r  
favour  t h a t  she w i l l  e s t a b l i s h  h e r  case: White v. White 
E19371 p. 1 1  1 ,  and see Garthwaite  v. G a r t m e  [ I m p .  356 
a t  392, p e r  Diplock L.J. 



8 o r  where both p a r t i e s 7  a r e  o r  t h e  respondent  
is r e s i d e n t  i n  England; o r  

(b) i f  t h e  s u i t  a l l e g e s  t h a t  t h e  marriage i s  U, 
where  t h e  marriage took p l ace  i n  England. 9 

I n  a d d i t i o n  s e c t i o n  4O(l) of t h e  1965 A c t  a p p l i e s  t o  n u l l i t y  as  
w e l l  a s  to  d ivorce  so t h a t  t h e  Eng l i sh  cour t s  a l s o  have 
j u r i s d i c t i o n  i n  t h e  c a s e  of proceedings by a wife:-  

( a )  w h e r e  she has  been deserted” by her  husband 
o r  he has  been deported and he was, immediately 
be fo re  the d e s e r t i o n  or depor t a t ion ,  domiciled 
i n  England; o r  

(b)  where she i s  re s iden t  i n  England and h a s  been 
o r d i n a r i l y  r e s iden t  t h e r e  f o r  t h r e e  y e a r s  
immediately preceding t h e  commencement o f  t h e  

proceedings and the husband i s  not domiciled 
i n  any p a r t  of t h e  B r i t i s h  I s l e s ,  

7. The reason f o r  t h i s  marked d i f f e r e n c e  between t h e  grounds 
of j u r i s d i c t i o n  f o r  divorce and those  f o r  n u l l i t y  is  h i s t o r i c a l .  
N u l l i t y  ( l i k e  j u d i c i a l  s epa ra t ion )  was a remedy a v a i l a b l e  i n  
t h e  ecclesiastical c o u r t s ;  divorce,  i n  t h e  sense of a t o t a l  
d i s s o l u t i o n  of marr iage,  was unknown. I n  1857 mat r imon ia l -  
j u r i s d i c t i o n  was t r a n s f e r r e d  t o  t h e  c i v i l  c o u r t s  and,  i n  a l l  
s u i t s  o t h e r  than t h o s e  f o r  divorce,  t hey  were d i r e c t e d  t o  

7. 

8. 

9. 

10. 

Ramsa -Fairfax v. Ramsa -Fa i r f ax  [1956] P. 115, C.A.; - Smith’v. Ross Smit-280 a t  310, 317, 347-348, H.L. 
Ross Smith v .  Ross Smith, supra,  a t  323; Garthwaite  v. 
Garthwaite [I9641 P. 356 a t  390. Residence o f  t h e  p e t i t i o n e r  
a lone  does not  s u f f i c e :  D e  Renev i l l e  v. D e  Renev i l l e ,  supra. 
Simonin v. Mallac (1860) 2 Sw. 81 Tr.  67 (where, however, the 
marriage w a x l y  voidable) Sottoma o r  v. De Barros 
(1877) 3 P.D. 1; Linke v. Vah A&) 10 T.L.R. 426; 
Hussein v. H u s s e i n m 8 ]  P. 159; Hutter  v. H u t t e r  [I9441 
P. 95 a t  102; Padolecchia v. Padolecchia [1’968], 314. I n  
Ross Smith v. Ross Smi th ,  supra,  the H.L. was equa l ly  d iv ided  
on whether p l a c e  o f  c e l e b r a t i o n  s u f f i c e s  i f  t he  marriage w a s  
void;  they he ld  t h a t  i t  d id  no t  i f  the  marr iage was voidable .  
It may be t h a t  t h i s  can have no a p p l i c a t i o n  where the marr iage 
is  a l l eged  t o  be vo id  s ince  i f  t h e r e  i s  no marr iage i t  i s  
d i f f i c u l t  t o  see how t h e r e  can be l e g a l  d e s e r t i o n .  

5 



11 e x e r c i s e  it on t h e  same p r i n c i p l e s  as  t h e  e c c l e s i a s t i c a l  c o u r t s .  
Those c o u r t s  had assumed j u r i s d i c t i o n  on t h e  basis of res idence.  
Hence, t he  c i v i l  c o u r t s  d i d  l ikewise.  I n  d ivo rce ,  a new remedy, 
t h e  c i v i l  c o u r t s  w e r e  free t o  lay  down t h e i r  own grounds of 
j u r i s d i c t i o n  and they  u l t i m a t e l y  adopted the  c r i t e r i o n  of 
domicil .12 
quences a s  r ega rds  determinat ion o f  s t a t u s  and t h e  power t o  
award a n c i l l a r y  relief a r e  i n d e n t i c a l ,  t he  grounds of j u r i s d i c t i o n  
a r e  q u i t e  d i f f e r e n t .  

The anomalous r e s u l t  i s  t h a t ,  a l t hough  the conse- 

PREVIOUS SUGGESTIONS FOR REFORM 

8. The Morton Commission recommended t h a t  j u r i s d i c t i o n  i n  
n u l l i t y  should va ry  according t o  whether  t h e  mar r i age  was a l l e g e d  
t o  be void o r  v 0 i d a b 1 e . l ~  They thought  t h a t  t h e  grounds of 
j u r i s d i c t i o n  i n  respect of a vo idab le  marriage "should be 
governed a s  f a r  as  poss ib l e  by r u l e s  s i m i l a r  t o  those which 
r e g u l a t e  t h e  d ivo rce  j u r i s d i c t i o n  of t he  court"  because, " i n  i t s  
effect  on the  pe r sona l  s t a t u s  of the spouses the  annulment of 
marriage has t h e  same effect  a s  t h e  d i s s o l u t i o n  of a va l id  
marriage." l 4  A s  regards  void marr iages ,  however, they would 
have provided f a r  wide r  grounds of j u r i s d i c t i o n ,  namely domici l  
o r  mere presence o f  the  p e t i t i o n e r s t 5  
recommendation i s  unacceptable f o r  two reasons:- 

I n  our v i e w ,  t h i s  

( a )  it cou ld  give rise t o  t h e  gravest  p r a c t i c a l  
d i f f i c u l t i e s ;  

there i s  no adequate j u s t i f i c a t i o n  i n  
p r i n c i p l e  f o r  drawing any j u r i s d i c t i o n a l  
d i s t i n c t i o n  between t h e  two t y p e s  of n u l l i t y  
o r  between them and divorce.  

(b)  

~~~~~~~~ ~ ~ ~~~~~ ~ 

1 1 .  Matrimonial  Causes Act 1857, ss. 2 and 22. See now t h e  

12. T h i s  h a s  been the  accepted rule s ince  L e  Mesur i e r  v. 
Supreme Court  of J u d i c a t u r e  (Consol idat ion)  A c t  1925, s. 21. 

L e  Mesurier  [1895] A.C. 517, P.C.: see Law Com. No. 28, 
para.  15. 
Report of t he  Royal Commission on Marriage and Divorce, 1956, 

Cmd. 9678, para:  892. 
wholly t o  a s s i m i l a t e  the grounds of j u r i s d i c t i o n  even i n  the  
case of v o i d a b l e  marriages: see para. 893. 

13. 

14. 
Cmd. 9678, paras .  882 e t  seq.  

But t h e  Conmission w e r e  not prepared 

15. ibid., para.  884. 
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( a )  P r a c t i c a l  d i f f i c u l t i e s  of t h i s  s o l u t i o n  

9. If s u i t s  f o r  n u l l i t y  were governed e x c l u s i v e l y  by 
Engl ish domestic law, t h e r e  would, a s  regards  f u t u r e  marriages, 
be l i t t l e  d i f f i c u l t y .  A s  we have seen,16 t h e  N u l l i t y  of 
Marriage A c t  1971 has ,  f o r  t he  f u t u r e ,  made it q u i t e  c l e a r  
which grounds make a marriage void and which vo idab le .  But 
t h i s  a p p l i e s  only t o  marriages t a k i n g  place a f t e r  t h e  
comnencement of the  A c t  ( 1 August 1971). A s  r e g a r d s  marriages 
ce l eb ra t ed  e a r l i e r  there  i s  some doubt whether absence of 
consent always rendered a marriage vo id ,  o r  vo idab le  only17 
( a s  under the Act) .18 
whether  t h e  marriage was void o r  vo idab le  there would be 
u n c e r t a i n t y  f o r  some t i m e .  

10. Where t h e  ques t ion  of t h e  v a l i d i t y  of the marr iage 
depended on a f o r e i g n  law the p o s i t i o n  would be f a r  worse, 
e s p e c i a l l y  i n  c a s e s  where the  r e l e v a n t  law vias tha t  of one of 
many of t h e  c i v i l  law coun t r i e s .  A s  we pointed o u t  i n  our  
Report on N u l l i t y  of Marriage, l 9  
c o u n t r i e s  a marr iage once formally ce l eb ra t ed  cannot  be 
disregarded u n t i l  it has  been set  aside by a j u d i c i a l  decree. 
Although many of such marriages would be descr ibed as  void by 
lawyers of t hose  c o u n t r i e s , 2 1  they a r e  n o t  void acco rd ing  t o  

Hence, if j u r i s d i c t i o n  depended on 

under  t h e  l a w s  o f  t h e s e  

20 

16. 
17. 

18. 

19. 
20. 

21. 

Para. 4 above. 
See Tolstoy, (1964) 27 M.L.R. 385. The u n c e r t a i n t y  i s  
i l l u s t r a t e d  by the  successive e d i t i o n s  of Halsbury 's  Laws 
of England; i n  t h e  first and second e d i t i o n s  i t  was s t a t e d  
t h a t  l ack  of consent  due t o  d u r e s s  made a mar r i age  void 
bu t  t h e  t h i r d  e d i t i o n  (Vol. 12 a t  p. 225) s t a t e s  t h a t  it 
made it voidable .  
Formerly, t o o ,  some types  of mental  i ncapac i ty  rendered a 
marriage vo id ,  whereas o t h e r s  made i t  vo idab le  only: see 
Matrimonial Causes A c t  1965, s. 9 ( l ) ( b ) .  
Law Com. No. 33, para. 4. 
E.g., i n  Germany even a bigamous marriage canno t  be 
disregarded wi thou t  a decree: Cohn, Manual of German Law, 
Vol. I (2nd Ed. 1968) para. 487; see a l s o  Vol. 11, 
(2nd Ed. 1971) para .  8.73. 
Apparently,  German lawyers would regard a bigamous 
marriage a s  'void '  d e s p i t e  what  is  sa id  i n  f o o t n o t e  20: - i b i d .  Under I t a l i a n  law ( C i v i l  Code, a r t .  128) a bigamous 
marriage i s  stated t o  be void b u t  has  the effect  of a 
v a l i d  marr iage,  u n t i l  formally annulled,  w i th  r e spec t  t o  
any spouse who con t r ac t ed  it i n  good f a i t h .  
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o u r  tes t  of whether  they can be disregarded w i t h o u t  a formal 
decree .22 S t r a n g e  consequences would ensue even as  regards 
marr iages  governed by the  r u l e s  of common law c o u n t r i e s  s i n c e  
t h e  r e s u l t s  might  depend on t h e  a c c i d e n t s  of  legal h is tory ,  
i .e.,  on whether  English law w a s  received there  before  o r  
a f t e r  t h e  enactment of t h e  Marriage A c t  18g5.23 
r e c e n t l y  i n  A u s t r a l i a  a marr iage of p a r t i e s  w i t h i n  t h e  
prohib i ted  degreeswas void i n  some S t a t e s  and voidable  i n  
o thers24  and t h i s  i s  s t i l l  t h e  p o s i t i o n  a s  regards the  d i f f e r e n t  
Provinces  of Canada.25 
c o u r t s  t o  g r a n t  a decree of n u l l i t y  depended o n  whether the  
marr iage was void  o r  voidable ,  t h e  answer would depend on the 
p a r t i c u l a r  S t a t e  o r  Province i n  which the  p a r t i e s  happened t o  
be domiciled a t  t h e  date of the marr iage.  

Hence, u n t i l  

If t h e  j u r i s d i c t i o n  of t he  English 

( b )  Objec t ions  i n  p r i n c i p l e  

1 1  Apart  from t h e  p r a c t i c a l  d i f f i c u l t i e s  o f  d i s t i n g u i s h i n g ,  
f o r  j u r i s d i c t i o n a l  purposes, between s u i t s  f o r  n u l l i t y  accord ing  
t o  t h e  grounds alleged and whether  these  grounds have the effect ,  
under t h e  r e l e v a n t  law, of making t h e  marriage v o i d  o r  only 
voidable ,  there are ,  i n  our  view, strong o b j e c t i o n s  i n  p r i n c i p l e  
t o  such a course.  The e s s e n t i a l  e f f e c t s  of a n  Engl ish n u l l i t y  
decree a r e  i d e n t i c a l  i n  both cases; i t  c o n c l u s i v e l y  determines 
f o r  a l l  purposes  and as  r e s p e c t s  a l l  persons t h e  s t a t u s  of 

22. 

23. 

24. 

25. 

C f .  De R e n e v i l l e  v. D e  R e n e v i l l e  [1948] P. 100,C.A.  where  
j u r i s d i c t i o n  depended on whether  French l a w  rendered t h e  
marr iage v o i d  o r  voidable  " i n  t h e  sense of t h e  wrds a s  
understood i n  t h i s  country ( a t  p. l l 5 3 .  
Previous ly  consanguini ty  o r  a f f i n i t y  rendered a marriage 
voidable .  
Toose, Watson and Benjaf ie ld ,  Aus t ra l ian  Divorce Law and 
P r a c t i c e  (1968) para.  97. See  now t h e  Matr imonial  Causes 
A c t  1959-1966, S .  20. 
Power, Divorce (2nd Ed. 1964) pp. 195, 344. The recent  
C a n a d i a n r a l )  Divorce A c t  1968 has n o t  d e a l t  w i t h  
nu l li t y  . 
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t h e  p a r t i e s  and it empowers the c o u r t  t o  award f i n a n c i a l  
p rovis ion ,  w h e t h e r  i n  t h e  form of  p e r i o d i c a l  payments, 
lump sums, o r  r e - a l l o c a t i o n s  of c a p i t a l ,  and t o  make orders  
r e l a t i n g  t o  t h e  custody and maintenance of c h i l d r e n  of  t h e  
family.  I n  both these fundamental r e s p e c t s  t h e  effect  of a 
decree of n u l l i t y  is i d e n t i c a l  w i t h  t h a t  of a decree of divorce.  
I n  regard t o  one less important matter there i s  a d i f f e r e n c e  
between n u l l i t y  of a void  marriage and n u l l i t y  o f  a voidable 
marriage ( o r  d i v o r c e ) ;  i n  t h e  l a t t e r  the marriage is v a l i d  
u n t i l  annul led ( o r  dissolved)  a t  t h e  s u i t  of one of t h e  p a r t i e s  
whereas i n  t h e  former t h e  decree is  d e c l a r a t o r y  of a n  e x i s t i n g  
s t a t e  of  a f f a i r s  and can be made a t  t h e  s u i t  of anyone w i t h  a 
s u f f i c i e n t  i n t e r e s t .  T h i s  d i f f e r e n c e  has become c l e a r - c u t  a s  
a r e s u l t  of the  N u l l i t y  of Marriage A c t  1971 which, as  w e  have 
seen,26 removes the v e s t i g e s  of t h e  r e t r o s p e c t i v e  e f f e c t  of a 
decree of n u l l i t y  of a voidable  marriage,27 thus  making i t  
i d e n t i c a l  i n  a lmost  every respec t  w i t h  a decree o f  divorce.  
But t h e s e  d i f f e r e n c e s  between t h e  two types  of n u l l i t y  seem t o  
u s  t o  be i r r e l e v a n t  f o r  t h e  purposes of determining whether 
the Engl ish c o u r t s  should have j u r i s d i c t i o n .  T h a t ,  a s  we have 
s a i d ,  should depend on whether t h e  par t ies  have a s u f f i c i e n t  
Connection with England f o r  it t o  be proper  f o r  t h e  English 
c o u r t s  t o  make a decree. That connec t ion  cannot,  a s  we s e e - i t ,  
reasonably d i f f e r  according t o  w h e t h e r  t h e  decree i s  retro-  
s p e c t i v e  or  p r o s p e c t i v e ,  d e c l a r a t o r y  o r  opera t ive .  And as t h e  
e s s e n t i a l  consequences of any n u l l i t y  decree are i d e n t i c a l  with 
t h o s e  of a d ivorce ,  t h e  connection ought ,  i n  our  v i e w ,  t o  be t h e  
same as  t h a t  r e q u i r e d  t o  a f f o r d  j u r i s d i c t i o n  i n  d ivorce .  

12. 
be void t h e  Morton Commission would have conferred j u r i s d i c t i o n  

A s  we have seen,28 i n  t h e  case of  a marr iage alleged t o  

26. Para .  4 above. 
27. For t h e  present  p o s i t i o n ,  see Law Com. No. 33, para.  22.  

28. Para. 8 above. 

9 



on t h e  Engl ish c o u r t s  i f  t h e  p e t i t i o n e r  was e i t h e r  domiciled 
o r  merely p r e s e n t  w i t h i n  the j u r i s d i c t i o n .  They j u s t i f i e d  
t h i s  on t h e  ground t h a t  

" i f  the  quest ion whe the r  a marriage is void 
a r i s e s  i n c i d e n t a l l y  i n  o t h e r  proceedings,  
t h e r e  a r e  no j u r i s d i c t i o n a l  l i m i t a t i o n s  
upon t h e  power of t h e  c o u r t  t o  make a decla- 
r a t i o n  as t o  the n u l l i t y  of t h e  mar r i age ,  
which w i l l  be b ind ing  on the p a r t i e s  them- 
~ e l v e s . ~ ' 2 9  

To t h e  o b j e c t i o n  t h a t  such l a x  j u r i s d i c t i o n a l  c r i t e r i a  might 
l e a d  t o  forum-shopping, they answered: 

"We do not t h i n k  that  a p p l i c a n t s  w i l l  t r a v e l  
s p e c i a l l y  t o  England . . . . . t o  t a k e  advantage 
of t h i s  j u r i s d i c t i o n  because we a r e  proposing 
t h a t  the cour t  should look t o  t h e  pe r sona l  
law of t h e  p a r t i e s  for a determinat ion of the  
i s s u e s ,  except t h o s e  r e l a t i n g  t o  an a l l eged  
l a c k  o f  f o r m a l i t i e s .  There would be no point 
i n  coming t o  England . . . . . i f  the  remedy 
cou ld  be obtained from the  cour t  of t h e  
a p p l i c a n t ' s  own country.'t30 

13. We, however, a r e  unable t o  accept  e i t h e r  of these 
j u s t i f i c a t i o n s  f o r  what would v i r t u a l l y  be a to ta l  removal of 
any need f o r  any genuine connect ion w i t h  England. The f a c t  
t h a t  the v a l i d i t y  of a marriage can be determined as  an 
i n c i d e n t a l  ques t ion  i n  o t h e r  proceedings so a s  t o  bind only 
those who a r e  p a r t i e s  t o  t h e  a c t i o n  seems t o  us t o  be no r eason  
why our  c o u r t s  should be empowered t o  make decrees i n  rem 
which a r e  b ind ing  on those who a r e  no t  pa r t i e s .31  I f ,  f o r  
example, t h e  q u e s t i o n  a r i s e s  whether X q u a l i f i e s  t o  take a 
legacy under an  English w i l l  a s  ' t h e  wife o f  Y' , 
t o  s a t i s f y  the  personal  r e p r e s e n t a t i v e s  t h a t  s h e  is  married t o  
Y. If they a r e  i n  doubt they may refer the  m a t t e r  to  the 
E n g l i s h  c o u r t s  which w i l l  have t o  determine t h e  quest ion,  and 
t h e i r  de t e rmina t ion  w i l l  be b ind ing  on the p e r s o n a l  r e p r e s e n t a t i v e s ,  
X and any b e n e f i c i a r i e s  who a r e  made p a r t i e s  e i ther  d i r e c t l y  o r  

X w i l l  have 

29. Cmd. 9678, para .  882. 
30. ibid., para .  883. 

31, The Court  of Appeal i n  Car thwa i t e  v. Ca r thwa i t e  [1964] 
P. 356 took t h e  same view: see espec ia l ly  p e r  Diplock L. J. 
a t  395, 396. 
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by r ep resen ta t ion .  But t h e  d e c i s i o n  w i l l  not bind anyone 
else - not  even X u n l e s s  he i s  made a party.  Nor should it .  
Only i f  X o r  Y has a n  adequate connect ion w i t h  England should 
ou r  c o u r t s  be e n t i t l e d  t o  make a f i n a l  judgment i n  r e m  
regarding t h e  v a l i d i t y  o f  t h e  marriage.  The second argument, 
t h a t  so long a s  t h e  v a l i d i t y  of t h e  marriage is  determined i n  
accordance w i t h  t h e  p a r t i e s ‘  pe r sona l  law there would be no 
p o i n t  i n  coming t o  England, i gnores  t h e  f a c t  t h a t  England is 
unusua l ly  generous i n  allowing f i n a n c i a l  relief t o  be awarded 
on t h e  g r a n t  of a decree of n u l l i t y  even i f  i t  is  i n  respect  
of a void marriage. I n  Scotland t h e r e  is no such power on 
the g r a n t  of any n u l l i t y  decree and t h i s  has i n  fac t  l e d  t o  
a t tempted f o r ~ m - s h o p p i n g . ~ ~  
c r o s s  t h e  border i n  o r d e r  t o  be a b l e  t o  p e t i t i o n  i n  England, 
every w i f e  whose marr iage was void under S c o t t i s h  l a w  would 
p e t i t i o n  i n  England i f  she wanted t o  c l a im ~na in tenance . ’~  

14. I n  ou r  view, the re fo re ,  i t  is e s s e n t i a l  t h a t  the English 
c o u r t s  should no t  have j u r i s d i c t i o n  t o  g ran t  a decree of 
n u l l i t y  u n l e s s  there is a s u f f i c i e n t  connection between the 
p a r t i e s  and England. The mere presence o r  r e s idence  o f  one 
p a r t y  should not s u f f i c e .  

If a domiciled Scot  merely had t o  

OUR PROVISIONAL PROPOSALS 

15. 
Causes ( o t h e r  than N u l l i t y )  we reviewed a t  length the  various 
cons ide ra t ions  which, a s  we saw i t ,  a r e  re levant  i n  deciding 
whether  there is  a s u f f i c i e n t  connect ion with England t o  make 
it proper  f o r  t h e  Engl ish c o u r t s  t o  assume j u r i s d i c t i o n  t o  
d i s s o l v e  a marriage.34 
p r e c i s e l y  the same cons ide ra t ions  a r e  re levant  i n  dec id ing  
whether t h e  Engl ish c o u r t s  should have j u r i s d i c t i o n  t o  annul 
t h e  marriage,  w e  need not repeat  what w e  said i n  t h a t  Working 

I n  ou r  Working Paper on J u r i s d i c t i o n  i n  Matrimonial  

Since,  f o r  reasons given above,  

32. See, f o r  example, I n v e r c l  de v I n v e r c l  de [1931] P. 29; 
R o s s  Smi th  v.  R o s s e 6 S j  & 

33. And, if a s i m i l a r  r u l e  was adopted i n  Scot land ( a s  the  
Morton Commission recommended) , every English husband 
would p e t i t i o n  i n  Scotland i n  o r d e r  t o  avoid having t o  
pay maintenance. 

34. Working Paper No. 28, paras.  4-13. 
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Paper.  Our p r o v i s i o n a l  conclus ions  were t h a t  t h e  English 
c o u r t s  should have j u r i s d i c t i o n  i f  e i t h e r  t h e  p e t i t i o n e r  o r  
t h e  respondent w a s  a t  t h e  i n s t i t u t i o n  of t h e  proceedings 

( a )  domiciled i n  England, o r  

( b )  r e s i d e n t  i n  England and had h a b i t u a l l y  been 
r e s i d e n t  i n  England dur ing  t h e  preceding  

35 twelve months. 

We a l s o  proposed t h a t  f o r  t he  purposes  of a l l  t y p e s  of 
matrimonial  relief ( i . e . ,  i n c l u d i n g  n u l l i t y )  the domicil  of a 
w i f e  should be determined independent ly  of t h a t  of h e r  husband3' 
and t h a t  for  a l l  purposes the domicil  of a minor who is  o r  has 
been marr ied should be determined a s  i f  he o r  she was an 
adult .37 
t o  s t a y  proceedings when s u i t s  are beingpursued i n  two o r  
more c o u n t r i e s  should be c lar i f ied arid s t rengthened . j8  
end w e  suggested an  o b l i g a t i o n  t o  d i s c l o s e  i n  t h e  p e t i t i o n  a l l  
p a s t  o r  pending proceedings r e l a t i n g  t o  t h e  marr iage  whether 
i n  England o r  e l sewhere-a  sugges t ion  which i s  now implemented 
i n  the  r e v i s e d  Rules39 - and t h a t  where proceedings r e l a t i n g  t o  
t h e  marr iage w e r e  pending elsewhere the  c o u r t  should s t a y  t he  
Engl ish proceedings i f  i t  cons idered  t h a t  i n  a l l  t h e  
circumstances i t  would be preferable f o r  those  other proceedings 
t o  be disposed of first.  

F i n a l l y ,  we proposed t h a t  t he  powers o f  t h e  cour t  

To t h i s  

35. 

36. 
37. 
38. 
39. 

ibid., paras. 36-67 and 94. We proposed t h e  same 
j u r i s d i c t i o n a l  c r i te r ia  i n  r e s p e c t  of j u d i c i a l  s e p a r a t i o n  
w i t h ,  i n  a d d i t i o n ,  the respondent ' s  r e s i d e n c e  a t  t h e  
commencement of t h e  proceedings: ibid., p a r a s .  86-88. 

ibid., paras. 39-44 and f o o t n o t e  30A. 

ibid., paras .  45-47. 
ibid., para. 68. 
M.C.R. 1971 r .  9(1)  and Form 2 (General Form of P e t i t i o n )  
which requires d i s c l o s u r e  of any "previous proceedings i n  
any c o u r t  i n  England o r  Wales elsewhere w i t h  re fe rence  t o  
t h e  marr iage  . . . . , ' I  
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16. Consu l t a t ion  on t h a t  Working Paper  has r evea led  general  
support  f o r  t h e  above proposals.  The only r e spec t  i n  which 
any s e r i o u s  disagreement has been revealed i s  on whether 
twelve months' r e s idence  i s  s u f f i c i e n t l y  long; a l though  many 
supported our proposal  there were some who favoured two years  
and some t h r e e  y e a r s .  I n  our view, these proposals  a r e  
e q u a l l y  app l i cab le  t o  j u r i s d i c t i o n  i n  n u l l i t y .  Whatever 
pe r iod  of h a b i t u a l  res idence i s  u l t i m a t e l y  chosen, o u r  
p rov i s iona l  conclusion i s  t h a t  p r e c i s e l y  the same j u r i s d i c t i o n a l  
c r i t e r i a  should apply t o  n u l l i t y  (of both types) as  t o  divorce. 
A t  p r e s e n t ,  a s  we have ~ u g g e s t e d , ~ '  t h e  grounds of j u r i s d i c t i o n  
i n  n u l l i t y  a r e ,  f o r  purely h i s t o r i c a l  reasons, e x c e s s i v e l y  lax,  
whereas those f o r  d ivo rce  are e x c e s s i v e l y  strict. Un i f i ca t ion  
on t h e  l i n e s  proposed w i l l  provide a happy mean between l a x i t y  
and s t r i c t n e s s .  

17. This  proposal  h a s  t h e  fo l lowing  p r a c t i c a l  advantages i n  
a d d i t i o n  t o  those of p r i n c i p l e  o u t l i n e d  above:- 

( a )  When a marriage has broken down i t  is  sometimes 
d e s i r e d  t o  p e t i t i o n  f o r  n u l l i t y  o r  f o r  divorce 
i n  t h e  a l t e r n a t i v e ;  f o r  example, where t h e  
p e t i t i o n e r  wishes t o  a l l e g e  w i l f u l  r e f u s a l  t o  
consummate and d e s e r t i o n .  So long a s  t h e  
j u r i s d i c t i o n a l  cr i ter ia  differ t h i s  may n o t  be 
p o s s i b l e .  

(b)  The Eng l i sh  c o u r t s  w i l l  no longer be r equ i r ed  t o  
make a decree, binding on a l l  t h e  world,  
determining t h e  m a r i t a l  s t a t u s  of the  p a r t i e s  
e i t h e r  by divorce o r  n u l l i t y ,  un le s s  t h e r e  i s  a 
s u b s t a n t i a l  connection w i t h  England. 

A respondent having no connection wi th  England 
w i l l  n o t  be forced t o  defend a s u i t  t o  d i s s o l v e  
o r  annul  h i s  marriage o r  run the r i s k  of having 
f i n a n c i a l  o r d e r s  made a g a i n s t  him except  where 
t h e  o t h e r  spouse has  a s u b s t a n t i a l  connect ion 
with England. 

( c )  

40. Para.  7. 



( d )  Husbands and wives w i l l  be t r e a t e d  i n  t h e  same 
way. A t  p resent  t h e i r  p o s i t i o n s  dif fer  i n  two 
r e s p e c t s .  A husband can choose where t h e  
domic i l  of both spouses  should be, whereas, 
u n l e s s  t h e  marriage i s  a l leged  CO b e  void,  t h e  

w i f e  h a s  no choice.  I n  f u t u r e  she w i l l  be a b l e  
t o  r e t a i n  o r  a c q u i r e  a n  independent domicil  f o r  
j u r i s d i c t i o n a l  purposes  whether  h e r  marriage is 
a l l e g e d  t o  be void  o r  voidable.  A t  p resent  t h e  
husband can p e t i t i o n  only  when he i s  domiciled 
here whereas t h e  w i f e  can  do so on t h e  b a s i s  of 
three y e a r s ’  res idence .  I n  f u t u r e  e i t h e r  w i l l  
be able t o  p e t i t i o n  on the  ground of h a b i t u a l  
r e s i d e n c e  f o r  t h e  r e q u i r e d  period as  w e l l  as 
domici l .  

18. Under t h i s  proposal  i t  w i l l  no longer  b e  poss ib le  t o  
p e t i t i o n  f o r  n u l l i t y  on t h e  j u r i s d i c t i o n a l  ground 

( a )  of res idence a lone  ( u n l e s s  i t  has l a s t ed  
f o r  t h e  prescr ibed period), o r  

( b )  of c e l e b r a t i o n  of the  marriage i n  England where 
t h e  marr iage i s  alleged t o  be void.  

A s  regards ( a ) ,  we cons ider  t h a t  res idence,  u n l e s s  i t  has been 
f o r  a reasonable  per iod  o r  u n l e s s  coupled wi th  a n  i n t e n t i o n  t o  
e s t a b l i s h  a permanent o r  i n d e f i n i t e  home so a s  t o  amount t o  
domici l ,  should not  be regarded as e s t a b l i s h i n g  a n  adequate 
connect ion.  We argued t h i s  f u l l y  i n  r e l a t i o n  t o  divorce 
j u r i s d i c t i o n  i n  o u r  Working Paper  No. 28.41 A s  regards  ( b ) ,  
as  a l r e a d y  poin ted  o u t  i t  i s  by no means c e r t a i n  t h a t  i f  the  

ques t ion  went a g a i n  t o  t h e  House of Lords i t  would be held t h a t  
t h e  fact  t h a t  t h e  marriage was c e l e b r a t e d  i n  England is  
s u f f i c i e n t  t o  a f f o r d  t h e  Engl ish c o u r t s  j u r i ~ d i c t i o n , ~ ~  and i t  
i s  c l e a r l y  n o t  s u f f i c i e n t  i n  the  case of marr iages  a l leged t o  be 

4 I .  Paras .  48-66. 
4 2 .  See para .  7, footnote  9 ,  where i t  i s  poin ted  o u t  t h a t  the 

House of Lords was equal ly  d iv ided  on t h i s  p o i n t  i n  
Ross S m i t h  v. Ross Smith [1963] A.C. 280. . 



voidable.lt3 It h a s  a l s o  been rejected as  a s u f f i c i e n t  
ground f o r  making a d e c l a r a t i o n  of the v a l i d i t y  of a marriage. 
The  only s u b s t a n t i a l  argument f o r  treatirig i t  as a ground of 
j u r i s d i c t i o n  i s  t h a t  the  voidness  of t h e  marriage may be 
due t o  l a c k  of  e s s e n t i a l  f o r m a l i t i e s  (though it is  as  l i k e l y  
t o  be due t o  lack of  capac i ty)  i n  which event t h e  r e s o l u t i o n  
o f  t h e  ques t ion  w i l l  be governed by Engl ish i n t e r n a l  law a s  
t h e  law of t h e  p l a c e  of  c e l e b r a t i o n .  But although it may be 
p r e f e r a b l e  t h a t  w h e r e  t h e  English c o u r t s  have j u r i s d i c t i o n  
they  should apply Engl ish i n t e r n a l  l a w  w i t h  which they a r e  
famil iar ,  r a t h e r  t h a n  a f o r e i g n  l a w  which may be wholly a l i e n  
t o  Engl ish ideas ,  i t  by no means f o l l o w s  t h a t  because English 
l a w  i s  t o  be a p p l i e d  t h e  English c o u r t s  should always have 
j u r i s d i c t i o n .  I f  t h e  p a r t i e s '  on ly  connect ion w i t h  England is 
t h e  fact  t h a t  they  went through a ceremony of marr iage  here,  
t h e  connect ion i s  wholly pas t ,  f a r  t o o  s l i g h t  and may be 
e n t i r e l y  f o r t u i t ~ u s . ~ ~  I n  A u s t r a l i a  j u r i s d i c t i o n  t o  annul  a 
marriage on t h e  sole ground t h a t  it was c e l e b r a t e d  i n  Aus t ra l ia  
w a s  express ly  abol i shed  i n  1959. 46 
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43. Ross S m i t h  v. R o s s  Smith, supra.  
44. Garthwaite  v.  Garthwaite  [1964] P. 356, C.A. 
45. See, f o r  example, Padolecchia v .  Padolecchia [1968] P. 314, 

where two f o r e i g n e r s  came t o  England f o r  one day and married 
here and it w a s  h e l d  t h a t  t h i s  conferred j u r i s d i c t i o n  t o  
annul  t h e  marriage. One a d d i t i o n a l  argument ra ised i n  
favour  of t h e  p l a c e  of c e l e b r a t i o n  was t h a t  " t h e  country of 
c e l e b r a t i o n  has a p a r t i c u l a r  i n t e r e s t  i n  c o r r e c t i n g  i t s  
c i v i l  registers" ( a t  335). 
r e g i s t e r s  a r e  not  cor rec ted  on t h e  gran t  of a decree of 
n u l l i t y  . 

I n  England, however, marriage 

46. Matrimonial  Causes  A c t  1959, s. 23(5) .  



Summary 

19. The E n g l i s h  c o u r t s  should have j u r i s d i c t i o n  i n  n u l l i t y ,  
whe the r  t he  marriage i s  a l l e g e d  t o  be void o r  voidable, only 
i n  t h e  same c i rcumstances  as  t h e y  should have j u r i s d i c t i o n  i n  
d ivorce ,  namely when e i ther  t h e  p e t i t i o n e r  o r  respondent is, 
a t  the commencement o f  t h e  proceedings 

(a )  domiciled4' i n  England, o r  

(b) r e s i d e n t  i n  England and h a s  h a b i t u a l l y  
been r e s i d e n t  i n  England f o r  twelve 
monthslt8 immediately preceding t h e  
commencement of t h e  proceedings.  

They should,  n e v e r t h e l e s s ,  stay proceedings i f  proceedings 
r e l a t i n g  t o  t h e  marriageare already tak ing  place abroad and 
they  cons ider  t h a t  it would be p r e f e r a b l e  for those proceedings 
t o  be disposed of first  (paras .  15-18). 

47. A married woman o r  married minor  being a l l o w d d o  have a n  
independent domici l  f o r  t h i s  purpose. 

48.  Or such l o n g e r  per iod as may b e  decided upon i n  r e l a t i o n  
t o  divorce.  
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