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REMEDIES I N  ADMINISTRATIVE LAW 

I. INTRODUCTION 

1. I n  May 1969 we made a Submission t o  the Lord 
C h a n c e l l o r , '  under  s e c t i o n  3(  1 )  ( e )  of t he  Law Commissions' 
A c t  1965, recommending t h a t  a broad i n q u i r y  be made i n t o  
a d m i n i s t r a t i v e  law by a Royal Commission or a commit tee  of 
comparable s t a t u s .  * 
t ime was n o t  r i p e  for s u c h  a f u l l - s c a l e  i n q u i r y .  I n s t e a d ,  
he r e q u e s t e d  u s ,  u n d e r  t h e  same s e c t i o n ,  t o  review the  
e x i s t i n g  remedies f o r  t h e  j u d i c i a l  c o n t r o l  o f  a d m i n i s t r a -  
t i v e  a c t s  and o m i s s i o n s  w i t h  a view t o  e v o l v i n g  a s i m p l e r  
and more e f f e c t i v e  p r ~ c e d u r e . ~  
t h e  subject of  t h i s  Working Pape r ,  i s  w i t h o u t  p r e j u d i c e  t o  
any f u t u r e  d e c i s i o n  as t o  whether t h e  more fundamenta l ,  
w ide r  i n q u i r y  envisaged  i n  o u r  Submission should  be held.  

The Lord C h a n c e l l o r  dec ided  t h a t  t h e  

T h i s  l imi t ed  i n v e s t i g a t i o n ,  

2. P r e p a r a t o r y  t o  o u r  Submission we had c i r c u l a t e d  a n  
E x p l o r a t o r y  Working Paper' b r i e f l y  setting out what 
appeared  t o  u s  t o  be t h e  main l i n e s  of criticism of E n g l i s h  - 

a d m i n i s t r a t i v e  law. Among these was the view t h a t  the 
j u d i c i a l  remedies  for t h e  c o n t r o l  of a d m i n i s t r a t i v e  a c t i o n  
a r e  i n  u r g e n t  need of reform, So we a s k e d  t h e  q u e s t i o n :  

"(A) How f a r  a r e  changes d e s i r a b l e  w i t h  
r ega rd  t o  the form and p r o c e d u r e s  of 
e x i s t i n g  j u d i c i a l  remedies  for the  
c o n t r o l  o f  a d m i n i s t r a t i v e  a c t s  and 
omiss i o n s  ? 'I 

1.  Law Corn. No. 20. 

2. ibid., para .  10. 

3. H. L. Debs., Vol. 306, c o l s .  189-1 90, 4 December 1969. 

4. Law Commission P u b l i s h e d  Working P a p e r  No. 13, a l s o  
p u b l i s h e d  a s  Appendix A t o  Law Com. NO. 20. 



T i e  v i r t u a l l y  unanimous r e s p o n s e  o f  t hose  who commented 
on o u r  Paper  wqs  t h a t  such  changes  a r e  v e r y  d e s i r a b l e .  
I n  t h i s  Pape r ,  we propose ,  f irst ,  t o  s e t  o u t  t h e  e x i s t i n g  
l a w  w i t h  r e g a r d  t o  t h e  remedies  f o r  t h e  c o n t r o l  of  the  
a d m i n i s t r a t i o n ,  s e c o n d l y  t o  summarise i t s  defects and, 
t h i r d l y ,  t o  s u g g e s t  how t h e  fo rm and procedure  of  j ud i -  
c i a l  c o n t r o l  m i g h t  be improved. 

3. We must ,  however, p o i n t  o u t  a t  t h e  s t a r t  O f  t h i s  

P a p e r  t h a t  we a r e  h e r e  o n l y  concerned  w i t h  the form and 
procedure  of remedies  f o r  t he  j u d i c i a l  c o n t r o l  of  
a d m i n i s t r a t i v e  a c t i o n .  We a r e  n o t  concerned w i t h  t h e  
problems posed i n  Q u e s t i o n  ( B )  o f  o u r  E x p l o r a t o r y  Working 
Paper:  

"How f a r  s h o u l d  any s u c h  changes [ w i t h  r ega rd  t o  
p r o c e d u r e s  o f  e x i s t i n g  remedies]  b e  accompanied 
by changes  i n  t h e  s c o p e  of  t hose  r e m e d i e s  

( i )  t o  c o v e r  a d m i n i s t r a t i v e  a c t s  and 
omiss ions  which a r e  not  a t  p r e s e n t  
s u b j e c t  t o  j u d i c i a l  c o n t r o l ,  and  

( i i )  t o  r e n d e r  j u d i c i a l  c o n t r o l  more 
e f f e c t i v e ,  e .g . ,  w i t h  r e g a r d  CO t he  
f a c t u a l  b a s i s  o f  an a d m i n i s t r a t i v e  
d e c i s i o n ? "  

Many commentators  on t h e  E x p l o r a t o r y  Working P a p e r  t h o u g h t  
t h a t  t h e  c o n s i d e r a t i o n  o f  Q u e s t i o n  (A)5 r e a l l y  involved  

' c o n s i d e r a t i o n  o f  Q u e s t i o n  ( B )  a s  w e l l ;  we h a v e  expressed  
agreement  w i t h  t h i s  view.6 
r e f e r e n c e  r e q u i r e  u s ,  where p o s s i b l e ,  t o  draw a d i s t i n c -  
t i o n  between r e f o r m  of  t h e  f o r m  and p r o c e d u r e  of remedies ,  
and re form o f  t h e i r  scope.  

N e v e r t h e l e s s ,  o u r  .terms of 

5 .  See para .  2 above. 

6. Law Corn. No. 20, para .  9. 
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4. W e  have n o t  found t h i s  an e a s y  t a s k ,  and when i n  
d o u b t  on a p a r t i c u l a r  t o p i c  we have  i n c l u d e d  r a t h e r  than  
exc luded  i t  from t h e  Paper .  Our g e n e r a l  approach h a s  
been t o  t r e a t  a l l  t h o s e  r u l e s  wh ich  r e s t r i c t  t h e  s c o p e  
of any p a r t i c u l a r  remedy compared w i t h  o t h e r  r e m e d i e s  a s  
r u l e s  r e l a t i n g  t o  form and procedure .  Thus, t o  t a k e  one 
example,  which  w i l l  be d i s c u s s e d  a t  l e n g t h  l a t e r , ’  i t  
seems p r o b a b l e  t h a t  i n  some c i r c u m s t a n c e s  an a p p l i c a n t  
w i l l  b e  r e f u s e d  a d e c l a r a t i o n  f o r  l a c k  of s t a n d i n g  t o  sue  
when he c o u l d  have o b t a i n e d  c e r t i o r a r i .  Because the 
r e q u i r e m e n t  of s t a n d i n g ,  o r  l o c u s  s t a n d i  a s  it i s  u s u a l l y  
c a l l e d ,  w i l l  b a r  an a g g r i e v e d  c i t i z e n  from o b t a i n i n g  one 
remedy, b u t  no t  n e c e s s a r i l y  a n o t h e r  one ,  i t  seems t o  us  
t h a t  t h e s e  r e q u i r e m e n t s  a r e  an a s p e c t  of  t he  law r e l a t i n g  
t o  t h e  form and p r o c e d u r e  of remedies .  The scope  o f  
remedies ,  on t h e  o t h e r  hand, i s  a problem which a r i s e s ,  
for example,  when a d m i n i s t r a t i v e  a c t i o n  i s  n o t  c o n t r o l l a b l e  
i n  t h e  c o u r t s  by any remedy a t  a l l ;  w i t h  t h i s  a s p e c t  of 
a d m i n i s t r a t i v e  law we a r e  n o t  concerned .  

5. I n  t h i s  Pape r ,  t h e r e f o r e ,  we do n o t  make p r o p o s a l s  
on t h e  q u e s t i o n  w h e t h e r  review by t h e  High Cour t  s h o u l d  be. 
ex tended  t o  c o v e r  l a t e n t  e r r o r s  of l a w  n o t  go ing  t o  t h e  
j u r i s d i c t i o n  ‘of t he  t r i b u n a l ;  t h e  p r e s e n t  r e s t r i c t i o n  t o  
e r r o r s  on t h e  f a c e  o f  t he  r eco rd  i s  one  a p p l i c a b l e  t o  a l l  
remedies .  Th i s  d i s t i n c t i o n  seems’ t o  be suppor ted  by t h e  

wording o f  Q u e s t i o n  (B) ( i ) ,  c i ted  i n  paragraph  3 above;  
t h i s  c l e a r l y  c o n t e m p l a t e s  t h a t  any e x t e n s i o n  of the 

remedies  a f f e c t i n g  a d m i n i s t r a t i v e  a c t i o n  i n t o  a r e a s  which 
at p r e s e n t  a r e  whol ly  immune from j u d i c i a l  review f a l l s  
o u t s i d e  Q u e s t i o n  (A) .  N e i t h e r  can  we be concerned i n  t h i s  
P a p e r  w i t h  q u e s t i o n s  r e l a t i n g  t o  t h e  d e p t h  of t h e  i n q u i r y  
which can  be u n d e r t a k e n  under  o f  t h e  e x i s t i n g  remedies ,  
e.g., whether  the c o u r t s  should  be e n t i t l e d  t o  c o n s i d e r  
t h e  l a c k  o f  s u b s t a n t i a l  a s  opposed t o  a t o t a l  l a c k  o f  
e v i d e n c e  f o r  a p a r t i c u l a r  f i n d i n g .  T h i s  was an i s s u e  which 

7. See  pa ras .  57-58 below. 
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was s p e c i f i c a l l y  r e f e r r e d  t o  i n  Q u e s t i o n  ( B )  ( i i )  c i t e d  i n  
p a r a g r a p h  3 above. For s i m i l a r  reasons  we d o u b t  i f  o u r  
t e rms  of  r e f e r e n c e  s t r i c t l y  c o v e r  t h e  q u e s t i o n  whether  
damages s h o u l d  be awarded f o r  a d m i n i s t r a t i v e  a c t s  o r  
o m i s s i o n s  which, a l t h o u g h  w r o n g f u l ,  do n o t  f a l l  w i th in  
t h e  c a t e g o r y  o f  wrongs remediable  by an award of damages 
a g a i n s t  a p r i v a t e  person  and where t h e r e  i s  no r i g h t  t o  
an  award o f  damages f o r  a b r e a c h  o f  s t a t u t o r y  duty .  T h i s  

l a t t e r  problem was s e p a r a t e l y  d e a l t  w i t h  i n  Q u e s t i o n  ( C )  
o f  o u r  E x p l o r a t o r y  Working Paper .  But i n  t h e  l a s t  s e c t i o n  
of  t h i s  P a p e r  we refer t o  t h i s  problem i f  o n l y  because it 
may be thought  t h a t  i t  i s  n o t  r e a l l y  s a t i s f a c t o r y  t o  a t t e m p t  
t o  re form the j u d i c i a l  remedies  w i t h o u t  c o n s i d e r i n g  it. 

6. F i n a l l y ,  we do no t  t h i n k  t h a t  we can be concerned i n  
t h i s  Working P a p e r  w i t h  t he  q u e s t i o n  whether  the  cour t s  
i n  w h i c h  i s s u e s  o f  a d m i n i s t r a t i v e  law a r e  decided should 
be r e o r g a n i s e d  o r  new c o u r t s  i n s t i t u t e d .  T h i s  m a t t e r  was 
d e a l t  w i t h  i n  Q u e s t i o n  (E)  of o u r  E x p l o r a t o r y  Working P a p e r .  
Thus,  i n  t h i s  Working P a p e r  we have  no t  made p r o p o s a l s  
f o r  any fundamenta l  changes i n  t h e  c o n s t i t u t i o n  of t he  
c o u r t s  which a r e  t o  h e a r  a p p l i c a t i o n s  f o r  t h e  new remedy 
we a r e  p r o p o s i n g .  
t h e s e  c i r c u m s t a n c e s  have we c o n s i d e r e d  whether t h e  e x i s t i n g  
procedure  f o r  t he  c o n t r o l  of  a d m i n i s t r a t i v e  acts and o r d e r s  
s h o u l d  be r e p l a c e d  o r  supplemented  by a f u l l  i n v e s t i g a t o r y  
p rocedure ,  a c c o r d i n g  t o  which a R e g i s t r a r  of  the  Court  m i g h t  
make an  i n v e s t i g a t i o n  of  the p l a i n t i f f ' s  c a s e  or even come t o  
a p r e l i m i n a r y  f i n d i n g  on it. F o r  t h i s  reason  o u r  p r o p o s a l s  . a r e  

10 n o t  a s  r a d i c a l  a s  t h o s e o f  t h e  S o c i e t y  of C o n s e r v a t i v e  Lawyers 
o r  o f  I n  t h e  l a t t e r ' s  Report  i t  was recommended that 

8 

We r e f e r  t o  t h i s  q u e s t i o n  l a t e r . 9  -Nor i n  

See  para .  136 below. 

9. See pa ras .  136-138 below. 

10. C o n s e r v a t i v e s  Think and C a r e  for You, (1970) ,  P t .  1 .  

1 1 .  A d m i n i s t r a t i o n  u n d e r  Law, (1971), paras .  82-6. 
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t h a t  a R e g i s t r a r  w i t h  s t a f f  should  be a t t a c h e d  t o  a new 
A d m i n i s t r a t i v e  D i v i s i o n  o f  t h e  High C o u r t  t o  d e t e r m i n e  
on h i s  own i n v e s t i g a t i o n  whether  t h e  p l a i n t i f f  had  a 
prima f a c i e  r i g h t  o f  a c t i o n .  The C o n s e r v a t i v e  Lawyers '  
p r o p o s a l s  were' more r a d i c a l ;  t hey  recommended t h a t  t h e  
R e g i s t r a r  could  n o t  o n l y  i n v e s t i g a t e  t h e  p l a i n t i f f ' s  
c a s e  b u t  a l s o  o r d e r  t h e  p a r t i c u l a r  a d m i n i s t r a t i v e  a u t h o r i t y  
t o  g i v e  h im r e d r e s s .  Under t h e i r  recommendations t h e  case  
would o n l y  go b e f o r e  t h e  Cour t  i f  the  R e g i s t r a r  f a i l e d  t o  
s e c u r e  adequate  r e d r e s s  on appea l  f rom h i s  d e c i s i o n ,  o r  i f  
he t h o u g h t  t h e  c a s e  more s u i t a b l e  f o r  t h e  normal a d v e r s a r y  
procedure .  Although we have n o t  f e l t  a b l e  t o  c o n s i d e r  
t h e s e  p o s s i b i l i t i e s ,  we have a t  l e a s t  r a i s e d  t h e  q u e s t i o n  
whether  the c o u r t  h e a r i n g  t h e  a p p l i c a t i o n  f o r  j u d i c i a l  
r e v i e w  might n o t  have  l i m i t e d  i n v e s t i g a t o r y  powers. 12 

7 .  I n  p r e p a r i n g  t h i s  Paper  we h a v e  had the  g r e a t  
advantage  of d i s c u s s i n g  t h e  problems which i t  r a i s e s  w i t h  

a C o n s u l t a t i v e  P a n e l  t h e  membership o f  wh ich  is s e t  o u t  
i n  Appendix "A". W e  would w i s h  t o  r e c o r d  o u r  deep  appre- 
c i a t i o n  Qf t h e  a s s i s t a n c e  which t h e y  have g iven  us .  

8. W e  s h o u l d  emphas ise  t h a t  t he  p r o p o s a l s  s e t  o u t  i n  
P a r t  I V  o f  t h i s  P a p e r  r e p r e s e n t  o n l y  our t e n t a t i v e  views. 
We would welcome comment or c r i t i c i s m  d i r e c t e d  e i t h e r  t o  
t h e i r  p r i n c i p l e s  o r  a p p l i c a t i o n  a s  w e l l  a s  a l t e r n a t i v e  
s u g g e s t i o n s  f o r  d e a l i n g  w i t h  t h e  problems w i t h  which t h i s  
P a p e r  i s  concerned.  

12. See pa ra .  103 below. 



11. THE PRESENT LAW 

1 .  THE PREROGATIVE ORDERS 

13 ( a )  C e r t i o r a r i  and P r o h i b i t i o n  

The Scope o f  C e r t i o r a r i  and P r o h i b i t i o n  t o d a y  

9. C e r t i o r a r i  w i l l  l i e  t o  q u a s h  a d e c i s i o n  t h a t  has  
a l r e a d y  been made. It  is a v a i l a b l e  where a n  i n f e r i o r  
c o u r t  o r  a d m i n i s t r a t i v e  t r i b u n a l  o r  a u t h o r i t y  h a s  ac ted  
i n  excess  o r  a b u s e  o f  j u r i s d i c t i o n  o r  c o n t r a r y  t o  t h e  
r u l e s  o f  n a t u r a l  j u s t i c e .  I t  w i l l  a l s o  l i e  where  t h e r e  
i s  e r r o r  o f  l a w  o n  t h e  f a c e  o f  the  record.  P r o h i b i t i o n  
l i e s  t o  p r e v e n t  s u c h  bod ies  f r o m  a c t i n g  o r  c o n t i n u i n g  
t o  a c t  i n  e x c e s s  o r  abuse o f  j u r i s d i c t i o n  o r  c o n t r a r y  t o  
t h e  r u l e s  of n a t u r a l  j u s t i c e .  The c l a s s i c  s t a t e m e n t  of 
t h e  modern s c o p e  o f  t h e s e  o r d e r s  i s  t o  be f o u n d  i n  
A t k i n  L. J. s judgment  i n  E. v. E l e c t r i c i t y  Commissioners,  
e x  P. London E l e c t r i c i t y  J o i n t  Committee Company Ltd. H e  
s a i d :  

'I.. . the  o p e r a t i o n  o f  t h e  w r i t s  has e x t e n d e d  to  
c o n t r o l  t h e  proceedings  o f  b o d i e s  which d o  not 
c l a i m  t o  be, and would n o t  be  r e c o g n i s e d  a s ,  
C o u r t s  o f  J u s t i c e .  Wherever  any body o f  persons  
having  l e g a l  a u t h o r i t y  t o  d e t e r m i n e  q u e s t i o n s  
a f f e c t i n g  the  r i g h t s  o f  s u b j e c t s ,  and h a v i n g  the  
d u t y  t o  a c t  j u d i c i a l l y ,  act  i n  excess  of t h e i r  
l e g a l  a u t h o r i t y  they  a r e  s u b j e c t  t o  t h e  c o n t r o l l -  
i n g  j u r i s d i c t i o n  of t h e  K i n g ' s  Bench D i v i s i o n  
e x e r c i s e d  i n  t h e s e  w r i t s . " l 4  

It  has  now been  d e c i d e d  t h a t  it i s  not  n e c e s s a r y  t h a t  an 
a d m i n i s t r a t i v e  d e c i s i o n  a f f e c t  t h e  e n f o r c e a b l e  r i g h t s  of 
an  i n d i v i d u a l  f o r  i t  t o  be open  t o  cha l l enge  by 

13. The p r o c e d u r a l  and o t h e r  r u l e s  r e l a t i n g  t o  these  two 
o r d e r s  a r e  so s i m i l a r  t h a t  t h e y  may most c o n v e n i e n t l y  
be d i s c u s s e d  t o g e t h e r .  T h e i r  h i s t o r y  i s  d e s c r i b e d  i n  
de Smith,  J u d i c i a l  Review o f  A d m i n i s t r a t i v e  Act ion,  
2nd ed . ,  l%8, Ch. 8. 

14. [1924] 1 K.B. 171, 205, C.A. 
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15 c e r t i o r a r i .  

10. C e r t i o r a r i  and p r o h i b i t i o n  w i l l  n o t  l i e  t o  c o n t r o l  
t h e  j u r i s d i c t i o n  of  n o n - s t a t u t o r y  p r i v a t e  o r  d o m e s t i c  
t r i b u n a l s .  C o n t r o l  o v e r  them would n o t  be c o m p a t i b l e  
w i t h  t h e  e s s e n t i a l l y  p u b l i c  n a t u r e  of t h e  p r e r o g a t i v e  
o r d e r s . 1 6  
be g r a n t e d  where d e l e g a t e d  l e g i s l a t i o n  i s  c h a l l e n g e d ;  
i t  w i l l  be seen  l a t e r  t h a t  t h e  s c o p e  of t h e  a c t i o n  f o r  a 
d e c l a r a t i o n  i s  no t  l i m i t e d  i n  t h e s e  respects.17 
w h e t h e r  c e r t i o r a r i  -was an a p p r o p r i a t e  remedy t o  c h a l l e n g e  
a d m i n i s t r a t i v e  d e c i s i o n s  reached a f t e r  t ak ing  i n t o  
account  i l l e g i t i m a t e  c o n s i d e r a t i o n s 1 8  now seem t o  be 
r e s o l v e d  i n  f a v o u r  o f  a l l o w i n g  t h e  p r e r o g a t i v e  o r d e r s  t o  

I t  is  a l s o  c l e a r  t h a t  t h e s e  o r d e r s  w i l l  n o t  

Doubts 

i s s u e .  

"The d u t y  t o  a c t  j u d i c i a l l y "  

11.  I n  s e v e r a l  c a s e s  dec ided  i n  t h e  1950 ' s  t h e  r e q u i r e -  
ment l a i d  down i n  A t k i n  L. J.' s famous dictum o f  ''a d u t y  
t o  a c t  j u d i c i a l l y "  was i n t e r p r e t e d  s t r i c t l y ;  i t  was  s a i d  
t h a t  t h e  a p p l i c a n t  f o r  c e r t i o r a r i  or p r o h i b i t i o n  had t o  
show something more t h a n  a d u t y  on  t h e  p a r t  of the  

15. E. v. C r i m i n a l  I n j u r i e s  Compensat ion Board, e x  p. 
L& [ 1967 2 Q.B. 864, D.C. ; z. Jayawardane v. - S i l v a  [197d] 1 W.L.R. 1365, where t h e  P r i v y  C o u n c i l  
h e l d  t h a t  c e r t i o r a r i  d i d  n o t  l i e  t o  c h a l l e n g e  t h e  
d e c i s i o n s  of t h e  C o l l e c t o r  of Customs i n  C e y l o n ,  
because  h i s  d e c i s i o n  (whether  an o f f e n c e  had been 
committed and w h e t h e r  t o  impose a f o r f e i t u r e  or 
p e n a l t y )  was o n l y  p r e l i m i n a r y  and became e n f o r c e a b l e  
o n l y  when and i f  t h e  A t t o r n e y  G e n e r a l  i n s t i t u t e d  
c r i m i n a l  p r o c e e d i n g s .  

16. z. E. v. Aston U n i v e r s i t y  S e n a t e ,  ex P. R o f f e  [I9691 
2 Q,B. 538, where t h e  D i v i s i o n a l  Cour t  were p r z p a r e d  
t o  g r a n t  c e r t i o r a r i  i n  r e s p e c t  o f  a c h a r t e r e d  u n i v e r s i t y .  
The-poin t  i n  t h e  t ex t  was n o t  a rgued  o r  t aken .  

17. See  para .  50 below. 

18. S e e  Baldwin & F r a n c i s  Ltd. v. P a t e n t s  Appeal T r i b u n a l  
[1959J A.C. 633, 694-5. 
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a d m i n i s t r a t o r  or a d m i n i s t r a t i v e  body t o  d e c i d e  q u e s t i o n s  
a f f e c t i n g  him. l 9  The l i n e  of a u t h o r i t y  r e s t r i c t i n g  t h e  
s c o p e  of the  p r e r o g a t i v e  o r d e r s  was c o n s i d e r a b l y  weakened 

Lord Reid made i t  c l e a r  t h a t  i t  was u n n e c e s s a r y  t o  show - 
a n y  superadded e l e m e n t  of ''a d u t y  t o  a c t  j u d i c i a l l y " ;  it 
was t o  be i n f e r r e d  from t h e  n a t u r e  of t h e  a d m i n i s t r a t o r ' s  
power and t h e  n a t u r e  of t h e  r i g h t s  of t h e  s u b j e c t  which 
might  be a f f e c t e d  by t h a t  power. Sometimes, however, t h e  
c o u r t s  s t i l l  seem t o  i n s i s t  o n  the presence  of some j u d i c i a l  
f l a v o u r  i f  c e r t i o r a r i  i s  t o  be g ran ted .21  
hand,  i n  some r e c e n t  c a s e s  t h e  c o u r t s  have i n d i c a t e d  t h a t  

by t he  d e c i s i o n  of t h e  House o f  Lords i n  R idge  v. Baldwin. 20 

On t h e  o t h e r  

t h e  r e q u i r e m e n t  of "a d u t y  t o  a c t  j u d i c i a l l y "  h a s  gone. 22 

12. Thus t h e  p o s i t i o n  remains confused .  As one  commentator 
h a s  pu t  it, " t h e  j u d i c i a l  e l e m e n t  may sometimes be a s  
i n t a n g i b l e  a s  the g r i n  of t h e  C h e s h i r e  c a t ;  b u t  ... a t t e m p t s  
t o  expunge i t  a r e  a p t  t o  be a s  unrewarding a s  t h e  a r rangments  
for d e c a p i t a t i o n  i n  Wonderland". 23 

where c e r t i o r a r i  was r e f u s e d  on t h i s  g r o u n d ,  t he  
a d m i n i s t r a t i v e  a u t h o r i t y ' s  d e c i s i o n  was c h a l l e n g e d  for 
b r e a c h  of the r u l e s  of n a t u r a l  j u s t i c e .  It may be t h a t  

g r a n t e d  c e r t i o r a r i .  I n d e e d  i t  i s  r a r e l y  c l e a r  w h e t h e r  
the c o u r t  h a s  r e f u s e d  re l ief  because (i) the  ru l e s  
r e l a t i n g  t o  n a t u r a l  j u s t i c e  a r e  not  a p p l i c a b l e ,  or ( i i )  
the  p r e r o g a t i v e  o r d e r s  w i l l  n o t  l i e  i n  t h e  c i r c u m s t a n c e s .  

x c e s s  or j u r i s d i c t i o n  had been  involved ,  
I d  have come t o  a d i f f e r e n t  r e s u l t  and 

2 0 .  [I9641 A.C. 40. 
a r ,  Vidyodaya U n i v e r s i t y  Counci l  v. S i l v a  

en  a t i o n  Board [1967] 2 Q.E. 864, 8 '' L o r d ' P a r k e r  C. J.) 
. 77, P.C.; R. v. C r i m i n a l  I n i u r i e s  Corn- 

Jayawardane :.'Llva ~19701~. L.R. 
:ndsp. 890 (Ashworth J .) ;  Dura a a8h2v! Fernando E19671 
2 A.C. 337, P.C. ; 
1365, P.C. . 

See Schmidt v. S e c r e t a r y  of S t a t e  for Home A f f a i r s  [I9691 
2 Ch. 149, 170, C.A. Lord Denning M.R.) ; E. v. Gami 
Board for G r e a t  Britai:,  ex p. Benaim a n d  Khaida [M 
2 Q.B. 417, 430, C.A. 

22. 

23. de  Smith,  op. c i t .  (n. 13 above)  p. 405. 
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P r a c t i c e  and P r o c e d u r e  

13. The procedure  f o r  a p p l y i n g  f o r  t h e  p r e r o g a t i v e  
o r d e r s  i s  governed by Order  53 of  t h e  Rules  o f  the  Supreme 
Cour t .  There a r e  two s t a g e s .  F i r s t ,  t h e  a p p l i c a n t  must 
apply  ex p a r t e  f o r  l e a v e  t o  a p p l y  f o r  t h e  o rde r .  T h i s  ex 
p a r t e  a p p l i c a t i o n  must be accompanied by a s t a t e m e n t  of the 
grounds  on which  r e l i e f  is  sought  s u p p o r t e d  by v e r i f y i n g  
a f f i d a v i t s .  I t  must be made t o  a D i v i s i o n a l  C o u r t  o f  t h e  
Queen ' s  Bench D i v i s i o n ,  e x c e p t  i n  v a c a t i o n  when i t  may be 
made t o  a s i n g l e  j u d g e  i n  chambers. If l eave  t o  a p p l y  f o r  
t h e  o r d e r  i s  g r a n t e d ,  t h e n  i t  may, i f  t h e  c o u r t  o r  judge so 
d i rec ts ,  o p e r a t e  a s  a s t a y  of  t h e  p r o c e e d i n g s  i n  q u e s t i o n  
( i . e .  a temporary s u s p e n s i o n  o f  t h e  e f f e c t  o f  t h e  d e c i s i o n  
c h a l l e n g e d  or a temporary  p r o h i b i t i o n  on t h e  making of  a 
d e c i s i o n )  u n t i l  f i n a l  d e t e r m i n a t i o n  o f  t h e  i s s u e ;  t h i s  i s  
i n  e f f e c t  a form o f  i n t e r i m  r e l i e f .  

14. The a p p l i c a t i o n  f o r  t h e  o r d e r  i t s e l f  must be made by 
o r i g i n a t i n g  motion t o  t h e  D i v i s i o n a l  C o u r t ,  e x c e p t  i n  
v a c a t i o n  when i t  may be made by o r i g i n a t i n g  summons t o  a 
s i n g l e  j u d g e  i n  chambers.  The n o t i c e  o f  motion o r  summons 
must be s e r v e d  on a l l  pe r sons  d i r e c t l y  a f f e c t e d ;  t h i s  mus-t 
be r e c o r d e d  i n  an  a f f i d a v i t  W i c h  mus t  be f i l e d  b e f o r e  the  
motion or summons i s  e n t e r e d  f o r  h e a r i n g  and which,  i f  
n e c e s s a r y ,  must s t a t e  the  r e a s o n  why s e r v i c e  has  n o t  been 
e f f e c t e d  on pe r sons  d i r e c t l y  a f f e c t e d .  Copies  of  t h e  s t a t e -  
m e n t s i n  s u p p o r t  o f  t h e  a p p l i c a t i o n  f o r  l e a v e  must be served 
w i t h  t h i s  n o t i c e  of  mot ion  o r  summons; c o p i e s  o f  the  
a f f i d a v i t s  must be s u p p l i e d  on demand and payment o f  t he  
p r o p e r  cha rges .  G e n e r a l l y  no grounds  can be relied on  or 
r e l i e f  s o u g h t  a t  t h e  h e a r i n g  o f  t h e  motion o r  summons except  
t h o s e  c o n t a i n e d  i n  t h e  s t a t e m e n t ,  b u t  t h e  s t a t e m e n t  may be 
amended a t  t h e  d i s c r e t i o n  of  t h e  c o u r t  h e a r i n g  t h e  a p p l i -  
c a t i o n .  Moreover,  f u r t h e r  a f f i d a v i t s  may be u s e d  t o  dea l  
w i t h  new m a t t e r  a r i s i n g  from t h e  o t h e r  p a r t y ' s  a f f i d a v i t s  a s  
l o n g  a s  t h e  P a r t y  p u t t i n g  i n  t h e  f u r t h e r  a f f i d a v i t s  g i v e s  
n o t i c e  o f  h i s  i n t e n t i o n  t o  do t h i s .  O r d e r  53, r u l e  5 
p r o v i d e s  t h a t  on  t he  h e a r i n g  o f  t h e  a p p l i c a t i o n  a n y  person 
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who wishes  t o  be h e a r d  i n  o p p o s i t i o n  and a p p e a r s  t o  t h e  
c o u r t  t o  be a p r o p e r  person  to  be heard  s h a l l  be heard 
a l t h o u g h  he h a s  n o t  b e e n . s e r v e d  w i t h  n o t i c e  o f  t he  
motion or summons. 

15. The effect of  t h i s  two-stage procedure  - f i r s t ,  
t h e  a p p l i c a t i o n  f o r  l e a v e  t o  a p p l y  and s e c o n d l y ,  the 

a p p l i c a t i o n  f o r  the o r d e r  i t s e l f  - is t o  e l i m i n a t e  
f r i v o l o u s  or o b v i o u s l y  u n t e n a b l e  c l a ims  a t  a n  e a r l y  
s t a g e .  I n  t h i s  way, t h e  a p p l i c a t i o n  f o r  l e a v e  t o  apply  
s e r v e s  the same o b j e c t  a s  Order  18 ,  r u l e  1 9 ,  which 
e n a b l e s  the colirt i n  an o r d i n a r y  c i v i l  a c t i o n  to  s t r i k e  
o u t  any p l e a d i n g  or indorsement  o f  a w r i t  o n  the ground 
t h a t  i t  d i s c l o s e s  no r e a s o n a b l e  c a u s e  of a c t i o n .  The 
d i f f e r e n c e  is t h a t  i n  o r d i n a r y  c i v i l  a c t i o n s  i t  i s  f o r  
the  d e f e n d a n t  t o  show t h a t  the  a c t i o n  is f r i v o l o u s  or 
d i s c l o s e s  no r e a s o n a b l e  cause  o f  a c t i o n ,  w h i l e  i t  is  t h e  

a p p l i c a n t  f o r  t h e  p r e r o g a t i v e  o r d e r s  who h a s  to  show t h a t  
he has  a pr ima f a c i e  c l a i m  f o r  j u d i c i a l  review.  That t h e  
two-stage p r o c e d u r e  has  t h e  e f f e c t  o f  removing a l a r g e  
number o f  s u c h  c l a i m s  i s  shown by the f a c t  that; i n  t h e  
f i v e  y e a r s ,  1965-69,  o v e r  2% o f  a p p l i c a t i o n s  f o r  l eave  
t o  apply  f o r  c e r t i o r a r i  were r e f u s e d . 2 4  Moreover ,  t h e  
two-stage p r o c e d u r e  i t s e l f  may de te r  t h e  making of 
f r i v o l o u s  a p p l i c a t i o n s  f o r  l e a v e .  It can ,  t h e r e f o r e ,  be 
a rgued  t h a t  the  two-stage p r o c e d u r e  has  much to commend 
i t  i n  t h a t  the  p e r s o n  or body whose d e c i s i o n  i s  c h a l l e n g e d  
f r i v o l o u s l y  i s  n o t  pu t  t o  the expense  and t r o u b l e  of  con- 
t e s t i n g  the  a p p l i c a t i o n  f o r  l e a v e  which is  ex p a r t e .  

16. There  i s  no p r o p e r  i n t e r l o c u t o r y  p r o c e s s ,  and hence 
no P r o v i s i o n  f o r  t he  d i s c o v e r y  o f  documents.25 Th i s  i s  n o t  

24. 54 o u t  o f  248 a p p l i c a t i o n s  f o r  c e r t i o r a r i  have been 
r e j e c t e d  a t  t h e  f i rs t  s t a g e  o v e r  t h i s  p e r i o d ,  1965-69. 
For t h e  same p e r i o d  21 o u t  of 38 a p p l i c a t i o n s  f o r  
p r o h i b i t i o n  were re fused ,  and 57 ou t  o f  171 a p p l i c a t i o n s  
f o r  mandamus. See t h e  C i v i l  J u d i c i a l  S t a t i s t i c s  f o r  
t hose  y e a r s .  
See Barnard  v. N a t i o n a l  Dock Labour Board [1953] 2 Q.B. 
18, 43,  C.A. (Denning L . J . ) .  

25. 
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t h e  c a s e ,  a s  we s h a l l  s e e , 2 6  
t o r y  r e l i e f .  F u r t h e r ,  a l t h o u g h  by Order 38, r u l e  2 ( 3 )  
the  c o u r t  has  power t o  o r d e r  c ross -examinat ion  o f  the  
deponents  of  a f f i d a v i t s ,  i n  p r a c t i c e  i t  permi ts  c r o s s -  
examinat ion  o n l y  i n  v e r y  e x c e p t i o n a l  c i r c u m s t a n c e s .  27 

i n  t h e  a c t i o n  f o r  d e c l a r a -  

17. O r d e r  53 does  n o t  admit of  a n y  d i s c r e t i o n  t o  
r e f u s e  t o  quash immedia te ly  on the  ground t h a t  t h e  g r a n t  
o f  c e r t i o r a r i  would l e a d  t o  a d m i n i s t r a t i v e  chaos.  But 
i n  &. v. Paddington  V a l u a t i o n  Off icer  Lord Denning M.R. 
(w i th  whom Danckwerts L.J. ag reed )  i n d i c a t e d  t h a t  i n  
o r d e r  t o  avoid  chaos ,  i t  i s  p o s s i b l e  t o  postpone o r  
suspend t h e  g r a n t  o f  c e r t i o r a r i  f o r  a t ime - on t h e  f a c t s  
o f  t h e  c a s e ,  u n t i l  the  new v a l u a t i o n  l i s t  f o r  t h e  r a t e s  
had been prepared .28  
q u i t e  c l e a r l y  r e p u d i a t e d  t h e  s u g g e s t i o n .  29 
c e r t i o r a r i  is  a b l u n t  i n s t r u m e n t .  If the t r i b u n a l  o r  
o t h e r  a d m i n i s t r a t i v e  a u t h o r i t y  has  a c t e d  i n  e x c e s s  o r  
abuse  of j u r i s d i c t i o n ,  c o n t r a r y  t o  the r u l e s  of n a t u r a l  
j u s t i c e  o r  t h e r e  is  error o f  l a w  on  t h e  f a c e  of t h e  record ,  
t h e n  t h e  c o u r t ,  s u b j e c t  t o  t h i s  one d o u b t  a s  t o  t h e  power 
o f  s u s p e n s i o n  t o  a v o i d  chaos (and  of c o u r s e  i t s  power t o  - 

r e f u s e  r e l i e f  i n  i t s  d i s c r e t i o n ) ,  must  quash. The c o u r t  
does  n o t s u b s t i t u t e  i t s  own v e r d i c t ,  n o r  does it i n  so  
many words d i r e c t  t h e  t r i b u n a l  o r  o t h e r  d e c i d i n g  agency 
t o  come t o  any p a r t i c u l a r  c o n c l u s i o n  when the  a p p l i c a t i o n  

But Salmon L . J .  i n  t h e  same c a s e  
Thus,  

26. 

27 

28. 

29. 

See  pa ra .  60 below. 

I n  E. v. K e n t  JJ. ex p. Smith [I9281 W.N. 137, D.C., 
Lord Hewart C.J. s a i d  t h a t  there was no p r e c e d e n t  f o r  
a l l o w i n g  such  c r o s s - e x a m i n a t i o n  i n  t h e  p r e v i o u s  f i f t y  
o r  s i x t y  y e a r s .  P o s s i b l y  t h e  o n l y  c a s e  where it  has 
been al lowed t h i s  c e n t u r y  is  R. v. S t o k e s l e y ,  Yorkshi re ,  
J u s t i c e s ,  ex p. Bar t ram [1956T 1 W.L.R. 254, where t h e  
D i v i s i o n a l  C o u r t  s u s p e c t e d  that  a n  a t t empt  had  been 
made t o  m i s l e a d  it. 
R. v. Paddington  V a l u a t i o n  Off icer ,  ex p. Peachey  
P r o p e r t y  Corpn. L t d .  119661 1 Q.B. 380, 401-3, C.A. 
- 
i b i d .  a t  p. 419. - 
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comes b e f o r e  i t  again.30 
rev iew,  no t  on appea l .  But ,  of cour se ,  t he  t r i b u n a l  o r  
agency w i l l l e a c h  i t s  d e c i s i o n  i n  t h e  l i g h t  o f  the  
g u i d a n c e  p r o v i d e d  by t h e  c o u r t .  

18. Because o f  i t s  s p e c i a l  p r o c e d u r e  c e r t i o r a r i  cannot  
be  a p p l i e d  for i n  c o n j u n c t i o n  w i t h  any non-prerogat ive  
remedy - a d e c l a r a t i o n ,  i n j u n c t i o n  or an o r d i n a r y  a c t i o n  
f o r  damages. I f  f o r  some t e c h n i c a l  reason  c e r t i o r a r i  is 
n o t  a v a i l a b l e ,  t he  D i v i s i o n a l  C o u r t  cannot  g r a n t  any o t h e r  
form of  r e l i e f ;  t h e  a p p l i c a n t  w i l l  have t o  s t a r t  aga in  i n  
some o t h e r  form of proceedings .  T h i s  l a c k  of f l e x i b i l i t y  
i s  one of t he  g r a v e s t  weaknesses  o f  ou r  a d m i n i s t r a t i v e  
remedies; we r e t u r n  t o  t h i s  p o i n t  aga in .  32 

C e r t i o r a r i  i s  a remedy on 

31 

Time-limi ts 

19. Leave w i l l  n o t  be g r a n t e d  t o  apply f o r  an o r d e r  of 
~ e r t i q r a r i ~ ~  u n l e s s  the a p p l i c a t i o n  f o r  l e a v e  i s  made 
w i t h i n  s i x  months of t h e  p r o c e e d i n g s  which it is sought t o  
c h a l l e n g e ,  o r  the d e l a y  i s  s a t i s f a c t o r i l y  e x p l a i n e d  t o  the 

c o u r t  w i l l  i n  f a c t  o n l y  r e l u c t a n t l y  allcrw t h e  a p p l i c a t i o n  
I cour t .34  Where the d e l a y  i s  l o n g e r  than  s i x  months,  t h e  

30 

31 

32. 

33. 

34, 

Comoare t h e  powers o f  t h e  c o u r t  on an  a p p e a l  from t h e  
M i n i s t e r  u n d e r  ss. 180-1 Town & Count ry  P l a n n i n g  Act 
1962, t o  remit  t h e  m a t t e r  t o  t h e  M i n i s t e r  w i t h  the  
o p i n i o n  o f  t h e  c o u r t  f o r  r e h e a r i n g  and d e t e r m i n a t i o n  
by h i m :  R.S.C. Ord. 94,  r. 1 2 ( 5 ) .  

See E. v. Northumberland Compensation Appeal T r i b u n a l ,  
ex  p. Shaw L1951J 1 K.B. 711,  724, D.C. (Lord 
Goddard C. J. ) . 
See para .  72.  But the c o u r t  may g r a n t  l e a v e  t o  a p p l y  
f o r  c e r t i o r a r i  i n  p r o c e e d i n g s  on appea l  u n d e r  s e c t i o n  9 
o f  t h e  T r i b u n a l s  and I n q u i r i e s  A c t  1958 where t h e  
D r e r o n a t i v e  o r d e r  i s  t h e  a m r o o r i a t e  remedv: See 
Cha man v. [ I9681  1 W:i.R: 1315, D.C.; Metro- 

!.A., 
o l y t a n  P r o p e r t i e s  Co. Ltd .  v. Lannon 119691 1 Q.B. 577, 

even  though i n  t h a t  case t h e  s i x  months' p e r i o d  
f o r  such a p p l i c a t i o n s  was ove r .  

P r o h i b i t i o n  i s  not  s u b j e c t  t o  t h i s  t i m e - l i m i t ,  bu t  
because  of the very n a t u r e  o f  t h e  o r d e r ,  t h i s  problem 
does n o t  a r i s e .  
R.S.C. O r d .  53, r. 2 ( 2 ) .  
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t o  succeed .  35 
t h e  c o u r t ' s  d i s c r e t i o n  t o  w i t h h o l d  r e l i e f ,  i n  some cases  
the c o u r t  w i l l  r e f u s e  l e a v e  t o  a p p l y  even though the s i x  
months p e r i o d  is  n o t  y e t  over .  36 

Moreover,  a s  we s h a l l  s e e  when d i s c u s s i n g  

20. I t  has sometimes been argued  t h a t  t he  s i x  months 
p e r i o d  i s  generous  enough, and p e r h a p s  should be 

s h o r t e n e d .  37 C e r t a i n l y  i t  compares f a v o u r a b l y  w i t h  t h e  
s i m i l a r  p e r i o d  of l i m i t a t i o n  f o r  r e v i e w  on the C o n t i n e n t .  33 
A s  w i l l  be  seen  when we d i s c u s s  s t a t u t o r y  remedies ,  39 
there a r e  a d m i t t e d l y  c a s e s  i n  which i t  is  n e c e s s a r y  i n  the 

p u b l i c  i n t e r e s t  t o  have a s h o r t  t i m e - l i m i t  f o r  c h a l l e n g e  
i n  t h e  c o u r t s ;  b u t  o u t s i d e  t h e s e  c a s e s  which a r e  p r inc ip -  
a l l y  concerned w i t h  t h e  compulsory purchase  and development 
of  l a n d ,  t h e  s ix-months l i m i t a t i o n  p e r i o d  might  be thought 
t o o  s h o r t .  I t  is t o  some e x t e n t  b e c a u s e  of , t h i s  r e s t r i c t -  
i o n  t h a t  t he  d e c l a r a t i o n  has  d e v e l o p e d  a s  a s e r i o u s  r i v a l  
remedy for t h e  c o n t r o l  o f  t h e  a d m i n i s t r a t i o n .  40 

35. 

36. 
37. 

38. 

39 

40.0.. 

See ,  e R. v. S e c r e t a r  o f  S t a t e  f o r  War ex  . - Price-&i.9]-1 K.B. 1 ,  7 ,  g.C.; b u t  i n  g. v: Cri:inal 
I n j u r i e s  Compensa,t ion Board, e x  p. S c h o f i e l d  [ 1- 
W.L.R. 926 i t  seems t h a t  the D i v i s i o n a l  C o u r t  g r a n t e d  - 
a c o n s i d e r a b l e  e x t e n s i o n  o f  t i m e .  
See  para .  24 below. 
See Repor t  of t h e  Committee o n  A d m i n i s t r a t i v e  Tr ibuna l s  
and Enqu i r i e s ,  ( 1 9 5 7 ) ,  Cmnd. 218, Para .  114. 

I n  France  o n l y  two months is  a l lowed a f t e r  p u b l i c a t i o n  
or n o t i f i c a t i o n  t o  t he  p l a i n t i f f  o f  t he  a d v e r s e  
d e c i s i o n ;  See  Brown and G a r n e r ,  French A d m i n i s t r a t i v e  - Law, 1967, PP. 83, 119. 
See para .  62 below. 

See Barnard  v. N a t i o n a l  Dock Labour  Board [ 19531 
2 Q.B. 18, C.A. 
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Locus s t a n d i  

21. 
i s  E. v. S u r r e y  J u s t i c e s ,  where an i n h a b i t a n t  of t h e  
p a r i s h  concerned  s u c c e s s f u l l y  a p p l i e d  t o  q u a s h  o r d e r s  of 
the  j u s t i c e s  c e r t i f y i n g  t h a t  c e r t a i n  roads i n  t h e  p a r i s h  
were no l o n g e r  l i a b l e  t o  be r e p a i r e d  a t  i ts  expense.  
Blackburn  J. g i v i n g  t h e  judgment  o f  t h e  c o u r t  s a i d :  

The l e a d i n g  a u t h o r i t y  o n  l o c u s  s t a n d i  i n  c e r t i o r a r i 4 1  

" I n  o t h e r  c a s e s  where t h e  a p p l i c a t i o n  is by t h e  
p a r t y  g r i e v e d  ... we t h i n k  i t  ought  t o  be  t r e a t e d  ... a s  ex d e b i t o  j u s t i t i a e ;  b u t  where t h e  app l i -  
c a n t  i s  n o t  a p a r t y  g r i e v e d  (who s u b s t a n t i a l l y  
b r i n g s  e r r o r  t o  r e d r e s s  h i s  p r i v a t e  w r o n g ) ,  bu t  
comes f o r w a r d  a s  one o f  t h e  g e n e r a l  p u b l i c  having 
no p a r t i c u l a r  i n t e r e s t  i n  t h e  m a t t e r ,  the  Court  
has  a d i s c r e t i o n ,  and i f  i t  t h i n k s  t h a t  no good 
would be  done t o  t h e  p u b l i c  by q u a s h i n g  t h e  o r d e r ,  
i t  i s  n o t  bound t o  g r a n t  i t  a t  t h e  i n s t a n c e  of 
such  a person."42 

I t  is  c l e a r  f r o m  t h e  judgment r e a d  a s  a whole t h a t  even a 
p e r s o n  who i s  a g g r i e v e d  may be r e fused  t h e  remedy i n  t h e  
c o u r t ' s  d i s c r e t i o n  i f ,  f o r  example,  h i s  c o n d u c t  has  been 
such  a s  t o  d i s e n t i t l e  h i m  t o  r e l i e f .  The t r u e  p o s i t i o n  is, 
t h e r e f o r e ,  p r o b a b l y  a s  f o l l o w s :  where t h e  a p p l i c a n t  i s  a 
s t r a n g e r  i t  is e n t i r e l y  f o r  the d i s c r e t i o n  of t h e  c o u r t  
whether  he s h o u l d  be g r a n t e d  r e l i e f ,  w h i l e  i f  he i s  Ira p e r s o n  
a g g r i e v e d " ,  t h e n  he  is e n t i t l e d  t o  t h e  p r e r o g a t i v e  o r d e r  
u n l e s s  t h e r e  a r e  s p e c i a l  f a c t o r s  which t h e  c o u r t  i n  i t s  
d i s c r e t i o n  may t a k e  i n t o  a c c o u n t  t o  r e f u s e  h i m  c e r t i o r a r i .  

41. For p r o h i b i t i o n  t h e r e  is  some o l d  a u t h o r i t y  t h a t ,  i f  
t h e  d e f e c t  o f  j u r i s d i c t i o n  i n  the  p r o c e e d i n g s  c h a l l e n g e d  
i s  p a t e n t ,  the a p p l i c a n t  may be a comple te  s t r a n g e r  a n d  
t h e  c o u r t  h a s  no d i s c r e t i o n  t o  r e f u s e  t h e  remedv: 
Worthin t o n  v J e f f r i e s  (1875)  L.R. 1 0  C . P .  379; 
d o r a t i o n  v. Cox (1867) L.R. 2 H.L. 239. The  
p r i n c i p l e  o f  t h e s e  c a s e s  was more r e c e n t l y  approved b y  
Lord Goddard C.J.  i n  R. v. Corn t r o l l e r - G e n e r a l  of  
P a t e n t s  and Des igns ,e?  p. Park:, Davis & C o .  119531 
2 W.L.R. 760,  764, D:C. 
same r u l e s  a p p l y  a s  i n  c e r t i o r a r i .  

Bu t  a p a r t  from t h i s  p o i n t ,  the  

42. (1870) L.R. 5 Q.B. 466, 473. 
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22. G e n e r a l l y  t he  cour t s  have g i v e n  a wide i n t e r -  
p r e t a t i o n  t o  " p e r s o n  aggrieved".  Thus i n  &. v. Groom, 
ex  p. C o b b 0 1 d ~ ~  t h e  D i v i s i o n a l  C o u r t  g r a n t e d  c e r t i o r a r i  
on the a p p l i c a t i o n  of brewers ,  t r a d e  r i v a l s  of  the&+.. 
t o  whom t h e  j u s t i c e s  had g i v e n  a p r o v i s i o n a l  l i c e n c e .  
C e r t i o r a r i  has  a l s o  i s s u e d  on t h i s  reasoning  t o  a n  
a d j o i n i n g  landowner  and r a t e p a y e r  o b j e c t i n g  t o  a g r a n t  
o f  i n t e r i m  development  permiss ion ,44  t o  a r a t e p a y i n g  
company c h a l l e n g i n g  t h e  v a l u a t i o n  l i s t s  ( though  t he i r  
f i n a n c i a l  i n t e r e s t s  would be minimal ) ,45  and t o  a 
p r o s p e c t i v e  d e f e n d a n t  c h a l l e n g i n g  t h e  g r a n t  o f  a l e g a l  
a i d  c e r t i f i c a t e  t o  the p l a i n t i f f  .46 On o c c a s i o n ,  
however, t h e  c o u r t s  have shown a more r e s t r i c t i v e  
approach.  A r e c e n t  example o f  t h i s  was i n  t h e  P r i v y  
C o u n c i l  c a s e ,  Durayappah v. Fernando4' i n  which i t  was 
h e l d  t h a t  t h e  mayor of  a c o u n c i l ,  which had b e e n  dis- 
s o l v e d  i n  a manner c o n t r a r y  t o  t h e  r u l e s  of n a t u r a l  
j u s t i c e ,  had no s t a n d i n g  t o  c h a l l e n g e  t h e  o r d e r  i n  the  
c o u r t s .  But i t  may w e l l  be t h a t  t h e  Board d e c i d e d  the  
i s s u e  on t h e  assumpt ion  t h a t  the more r e s t r i c t i v e  

43. 

44. 

45. 

46. 

47. 

R v. Hendon R.D.C., ex . C h o r l e  [1933]  2 K.B. 696 
Etiough h e r e  the p o i n t s w o c u s  s t a n d i  made 
b y  counse l  were  n o t  r e f e r r e d  t o  by the  members Of 
the D i v i s i o n a l  C o u r t ) .  T h i s  c a s e  should  be 
c o n t r a s t e d  w i t h  Gregory v. Camden L.B.C. [ 19661 
1 W.L.R. 899 ( d e c l a r a t i o n  r e f u s e d ) .  

R v. P a d d i n g t o n  V a l u a t i o n  O f f i c e r  [ I9661 1 Q.B. 380, 
E.A. 

- R. v. Manches t e r  Legal A i d  Committee.ex p. R. A. 
Brand & Co. L t d ,  19521 2 Q.B. 413, D.C. Because 
the c o u r t s  have  u k u a l l v  p l a c e d  a broad c o n s t r u c t i o n  
on "person  a g g r i e v e d "  i a s e s  have  r a r e l y  a r i s e n  i n  
which  a s u c c e s s f u l  a p p l i c a t i o n  f o r  c e r t i o r a r i  has 
been made by a person  c a t e g o r i s e d  a s  a "stra_r?ger". 

[1967] 2 A.C. 337. And see a l s o  &. v. Bradford-on- 
Avon U.D.C.. ex p. Boulton [1964-:] 1 W.L.R. 1136,  
1145, D.C. 
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approach a p p l i c a b l e  t o  i n j u n c t i o n s  and d e c l a r a t i o n s  48 

a l s o  governed l o c u s  s t a n d i  f o r  t h e  p r e r o g a t i v e  o r d e r s ;  
s econd ly ,  i t  i s  p o s s i b l e . t h a t  where t h e  ground f o r  
c h a l l e n g i n g  the d e c i s i o n  i s  b r e a c h  of t he  r u l e s  of 
n a t u r a l  j u s t i c e ,  t h e  r e q u i r e m e n t  f o r  l o c u s  s t a n d i  a r e  
s tr icter t h a n  where o r d i n a r y  e x c e s s  of j u r i s d i c t i o n  i s  
a l l e g e d .  

23. As we have emphasised,  it i s  unusual  f o r  t h e  
c o u r t s  i n  p r a c t i c e  t o  be v e r y  e x a c t i n g  a b o u t  t h e  
r e q u i r e m e n t  of l o c u s  s t a n d i  t o  a p p l y  f o r  these pre- 
r o g a t i v e  o r d e r s .  T h i s  i s  a l m o s t  c e r t a i n l y  b e c a u s e  of 
the p u b l i c  n a t u r e  o f  t h e s e  remedies. I t  is  o t h e r w i s e  
when t h e  c o u r t s  a r e  concerned w i t h  the  use  i n  p u b l i c  
l a w  o f  t h e  i n j u n c t i o n  and t h e  d e c l a r a t i o n  - remedies  
which owe t h e i r  o r i g i n  t o  p r i v a t e  law. 

D i s c r e t i o n a r y  g r o u n d s  f o r  r e f u s i n g  r e l i e f  

24. The g r o u n d s  on which a c o u r t  i n  its d i s c r e t i o n  
may r e f u s e  t o  g r a n t  c e r t i o r a r i  and p r o h i b i t i o n  can  b e  
d i s c u s s e d  b r i e f l y .  
n o t  c r e a t e  a j u r i s d i c t i o n  wh ich  d o e s  not  e x i s t ,  
a c q u i e s e n c e  i n  t he  conduct  o f  the i l l e g a l  p r o c e e d i n g s  
or w a i v e r  o f  the  t r i b u n a l ' s  lack of j u r i s d i c t i o n  may 
c o n s t i t u t e  a r e a s o n  f o r  the  H i g h  C o u r t  r e f u s i n g  t o  
g r a n t  ~ e s t i o r a r i . ~ ~  The c o u r t  may a l s o  r e f u s e  to o r d e r  
c e r t i o r a r i  or p r o h i b i t i o n  b e c a u s e  o f  t h e  c o n d u c t  of t h e  
a p p l i c a n t .  T h i s  happened i n  Ex p. Fry.50 The  a p p l i c a n t ,  
a f i r e m a n ,  s o u g h t  t o  quash a d i s c i p l i n a r y  s e n t e n c e  - a 
mere c a u t i o n  - p a s s e d  on h im f o r  r e f u s i n g  t o  o b e y  a 
s u p e r i o r  o f f i c e r ' s  o r d e r s .  The C o u r t  of Appeal based 
t h e i r  judgment on  t h e  c o u r t ' s  d i s c r e t i o n  t o  r e f u s e  the  
P r e r o g a t i v e  o r d e r s  where t he  a p p l i c a n t ' s  c o n d u c t  was 

Although s t r i c t l y  a c q u i e s c e n c e  can- 

48. For l o c u s  s t a n d i  i n  these remedies ,  see p a r a s .  43  

49. E. v. W i l l i a m s ,  ex p. P h i l l i p s  [1914] 1 K.B. 608, 

50. [1954] 1 W.L.R. 730. 

and 57 below. 

D. C. 
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f o o l i s h  and u n r e a s o n a b l e .  The c o u r t  took  t h e  view t h a t  
t h e  a p p l i c a n t  s h o u l d  have c a r r i e d  o u t  t h e  i n s t r u c t i o n s  
and lodged  a c o m p l a i n t  i f  he f e l t  aggr ieved .  A f u r t h e r  
f a c t o r  was t h e  i n s i g n i f i c a n c e  o f  t h e  punishment meted 
o u t  t o  him - a c a u t i o n  which was t h e  l e a s t  s e r i o u s  of 
t h e  p o s s i b l e  p e n a l t i e s .  F i n a l l y  an  a p p l i c a n t  who i s  
g u i l t y  o f  u n r e a s o n a b l e  d e l a y  i n  p u r s u i n g  h i s  r e m e d i e s ,  
may be  r e fused  them even though t h e  s i x  months t i m e - l i m i t  
ha s  n o t  been exceeded.  51 

E x c l u s i o n  of  j u d i c i a l  remedies 

25. An a p p l i c a n t  f o r  t h e s e  p r e r o g a t i v e  o r d e r s  i s  not  
n e c e s s a r i l y  o b l i g e d  t o  have e x h a u s t e d  h i s  r i g h t s  of 
a p p e a l  w i t h i n  t h e  a d m i n i s t r a t i v e  s y s t e m ,  o r  even  t o  have 
e x e r c i s e d  any right o f  appea l  t o  a n  o r d i n a r y  c o u r t '  of 

But i f  t he  m a t t e r  i n  q u e s t i o n  has  a l r e a d y  become 
t h e  s u b j e c t  o f  a n  a p p e a l ,  t h e  c o u r t  w i l l  r e f u s e  t o  g r a n t  
c e r t i o r a r i  or p r o h i b i t i o n .  53 
t h e  c o u r t  w i l l  e x e r c i s e  i t s  d i s c r e t i o n  when t h e  a p p l i c a n t  
c o u l d  have r e s o r t e d  t o  a n o t h e r  remedy were i n d i c a t e d  i n  
Lord Denning M . R . ' s  judgment i n  3. v. Paddington  
V a l u a t i o n  O f f i c e r .  H e  s a i d :  

The p r i n c i p l e s  on which 

"But i f  and i n  so  f a r  a s  t h e y  a r e  a t t a c k i n g  t h e  
v a l u a t i o n  l i s t  i t s e l f  and c o n t e n d  t h a t  t h e  whole 
l i s t  is  i n v a l i d  (as they  d o ) ,  t h e n  I do n o t  t h i n k  
t h e y  a r e  c o n f i n e d  t o  the  s t a t u t o r y  remedy f o r  the  
s imple  r e a s o n  t h a t  t h e  s t a t u t o r y  remedy is i n  
t h a t  c a s e  nowhere nea r  so c o n v e n i e n t ,  b e n e f i c i a l  
and e f f e c t u a l  as c e r t i o r a r i  and mandamus.. . . . I 
am t h e r e f o r e  o f  o p i n i o n  t h a t  the e x i s t e n c e  o f  
t h e  s t a t u t o r y  remedy is  no b a r  t o  t h i s  a p p l i -  
c a t i o n .  "54  

51. See  E. v. S t a f f o r d  J u s t i c e s ,  ex P. S t a f f o r d  
C o r p o r a t i o n  L1940J 2 K.B. 33 ,  46-7,  C;A. 

52. 5. v. Wandsworth J u s t i c e s ,  ex P. Read [ 1 9 4 2 ]  1 K.B. 

53. E. v. P e r e i r a  E19491 W.N. 9 6 ,  D.C. 

54. [ I 9 6 6 1  1 Q.B. 380,  400,  C.A. 

281,  D.C. 
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26. More c o m p l i c a t e d  i s  t h e  p o s i t i o n  where t h e  s t a t u t e  
n o t  o n l y  p r o v i d e s  a remedy, b u t  a l s o  l a y s  down t h a t  
a p a r t  frorn t h a t  p a r t i c u l a r  means, t h e  a d m i n i s t r a t i v e  
o r d e r s  concerned  s h a l l  n o t  be open  t o  c h a l l e n g e  i n  the  
c o u r t s .  55 The c o u r t s  have t r a d i t i o n a l l y  been r e l u c t a n t  
t o  hold  t h a t  t h e i r  j u r i s d i c t i o n  t o  c o n t r o l  the l e g a l i t y  
o f  a d m i n i s t r a t i v e  a c t i o n  has  been  c u r t a i l e d  by s t a t u t e ,  
b u t  i t  seemed a f t e r  t h e  d e c i s i o n  o f  t he  House o f  Lords 
i n  Smi th  v. E a s t  E l l o e  R.D.C.56  t h a t  t h i s  c o u l d  be done 
by s u f f i c i e n t l y  c l e a r  words i n  the A c t ;  t h e r e  the Lords 
had held by a m a j o r i t y  of three t o  two t h a t  t h e  words,  
"shall  n o t  be q u e s t i o n e d  i n  any  l e g a l  p r o c e e d i n g s  what- 
s o e v e r "  , e f f e c t i v e l y  p r e v e n t e d  c h a l l e n g e  a f t e r  the s i x  

57 weeks p e r i o d  f o r  s t a t u t o r y  r e v i e w  al lowed by the Act. 
But t h e  v a l i d i t y  o f  t h i s  r u l i n g  i s  now d o u b t f u l  i n  view 
o f  the r e c e n t  d e c i s i o n  of t h e  House i n  Anisminic  L t d .  v. 

.58 It was he ld  t h e r e  
t o  the one i n  the  East - E l l o e  c a s e  d id  n o t  p r e c l u d e  j u d i c i a l  review by a 

d e c l a r a t i o n  (and i t  would s e e m  by c e r t i o r a r i  i f  t h a t  had 
been asked f o r )  where t h e  t r i b u n a l  whose f i n d i n g  was 
c h a l l e n g e d  had made a n  e r r o r  going t o  j u r i s d i c t i o n .  The 
e a r l i e r  c a s e  was n o t  o v e r r u l e d ,  and i t  i s  p o s s i b l e  t o  
a r g u e  t h a t  i t  is d i s t i n g u i s h a b l e  o n  the ground t h a t  i t  

55. 

56. 

57. 

58. 

There a r e  many examples o f  t h i s ,  among t h e  most 
i m p o r t a n t  o f  which a r e :  
i s a t i o n  P r o c e d u r e )  A c t  1946, Sched. 1 .  p a r a .  16; 
Housing A c t  1957, Sched. 4, p a r a .  3; Town & Country 
P l a n n i n g  A c t  1962, s. 176. 

A c q u i s i t i o n  of Land (Author- 

[19561 A.C. 736. 
A c q u i s i t i o n  o f  Land ( A u t h o r i s a t i o n  P r o c e d u r e )  Act 
1946, Sched. 1 ,  para .  15. I t  may be n o t e d  t h a t  t h i s  
c a s e  was n o t  a f f e c t e d  by the T r i b u n a l s  & I n q u i r i e s  
A c t  1958, s. 1 1 .  The s e c t i o n  prevented  t o t a l  exclu- 
s i o n  o f  c h a l l e n g e  by c e r t i o r a r i  and mandamus (though 
n o t  d e c l a r a t i o n s )  i n  s t a t u t e s  passed  b e f o r e  the 1958 
Act,  b u t  d i d  n o t  a f f e c t  those c a s e s  where the s t a t u t e  
a l lowed r e v i e w  w i t h i n  a l i m i t e d  t ime p e r i o d .  The 
c o r r e s p o n d i n g  c u r r e n t  s e c t i o n  is  s. 14 o f  the T r i b u n a l s  
and I n q u i r i e s  A c t  1971. 

[I9691 2 A.C. 147. 
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i n v o l v e d  a “ t i m e - c l a u s e ” ,  whereas  i n  Anisminic  t he  

e q u i v a l e n t  s e c t i o n  of  t h e  s t a t u t e  prevented  any rev iew 
a t  any t ime.  One commentator has  w r i t t e n ,  however ,  
t h a t  i n  t h e  l a t t e r  c a s e  t h e  Lords “ r e p u d i a t e d  t h e  East 
E l l o e  case. . . . .Thus t h e  way now l i e s  open f o r  c h a l l e n g -  
i n g  a l l  s o r t s  o f  p l a n n i n g ,  h o u s i n g ,  compulsory p u r c h a s e  
and o t h e r  o r d e r s  a f t e r  the  p r e s c r i b e d  s i x  weeks,  on  any 
o f  the  many grounds  which go t o  j u r i s d i c t i o n .  II 59 

27. The problems r e l a t i n g  t o  s t a t u t o r y  e x c l u s i o n  Of 
j u d i c i a l  review a r e  n o t ,  of c o u r s e ,  conf ined  t o  
c e r t i o r a r i .  I t  may, t h e r e f o r e ,  be  thought  t h a t  on  t h e  
t e s t  we have suggested f o r  l imit ing o u r  terms o f  
r e f e r e n c e ,  6o these problems a r e  o u t s i d e  the  l e g i t i m a t e  
scope  o f  t h i s  P a p e r .  From a n o t h e r  p o i n t  Of v iew,  how- 
e v e r ,  i t  i s  d i f f i c u l t  t o  s ee  how an i n q u i r y  i n t o  t h e  
forms and p r o c e d u r e s  o f  t h e  remedies f o r  a d m i n i s t r a t i v e  
a c t i o n  c a n  be s a t i s f a c t o r i l y  c o n d u c t e d  i f  t h e  a v a i l -  
a b i l i t y  of t h e  remedies  under  t h e  p r e s e n t  law i s  i n  
c e r t a i n  r e s p e c t s  l e f t  i n  doubt ;  a s  appears  f r o m  para-  
g r a p h  26 t h e r e  is c o n s i d e r a b l e  u n c e r t a i n t y  a s  to t h e  
combined e f f e c t  o f  t i m e - c l a u s e s  and e x c l u s i o n  c l a u s e s  
on j u d i c i a l  c o n t r o l  of  a d m i n i s t r a t i v e  ac t ion .  Our pro- 
v i s i o n a l  view is  t h a t  we should  l o o k  a t  t h e  q u e s t i o n  of  
t h e  e x c l u s i o n  o f  remedies  and we,  t h e r e f o r e ,  r e t u r n  t o  
t h i s  s u b j e c t  i n  t h e  a p p r o p r i a t e  s e c t i o n  of t h e  Working 
Paper .  61 

Summa rx 
28. I t  may be  u s e f u l  t o  summarise t h e  p r i n c i p a l  p o i n t s  
made i n  t h e  c o u r s e  o f  t h i s  d i s c u s s i o n :  

(1 ) C e r t i o r a r i  and p r o h i b i t i o n  w i l l -  n o t  l i e  
t o  c o n t r o l  t h e  j u r i s d i c t i o n  of  p r i v a t e  
t r i b u n a l s  (paragraph  10). 

59. H.W.R. Wade, ‘Y!ons t i tu t iona l  and A d m i n i s t r a t i v e  
Aspec ts  of  t h e  Anisminic  C a s e , ”  (1969) 85 L.Q.R. 
198, 207-8. 

6 0 .  See para .  4 qbove. 

61. See  pa ras .  121-122 below. 
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Despi te  t h e  speech  of Lord Reid i n  Ridge v. 
Baldwin,  " t h e  d u t y  t o  ac t  j u d i c i a l l y "  
c o n t i n u e s  t o  r 'a ise  d i f f i c u l t i e s  a s  a p o s s i b l e  
r e q u i r e m e n t  f o r  t h e  i s s u e  of  t h e  p r e r o g a t i v e  
o r d e r s  of c e r t i o r a r i  and p r o h i b i t i o n  
( p a r a g r a p h s  1 1-1 2) . 
T h e r e  i s  a two-stage procedure  f o r  c e r t i o r a r i  
and p r o h i b i t i o n  ( p a r a g r a p h  13-1 5 ) .  

There  i s  no p r o p e r  i n t e r l o c u t o r y  p r o c e s s  and 
no p r o v i s i o n  f o r  t h e  d i s c o v e r y  o f  documents 
( p a r a g r a p h  1 6 ) .  

Cross-examinat ion  o f  t h e  p a r t i e s  on  t h e i r  
a f f i d a v i t s  w i l l  o n l y  v e r y  r a r e l y  be 
p e r m i t t e d  ( p a r a g r a p h  16 ) .  

C e r t i o r a r i  w i l l  s i m p l y  quash t h e  p r o c e e d i n g s  
below w i t h o u t  the  c o u r t  s u b s t i t u t i n g  t h e  
c o r r e c t  v e r d i c t .  I t  is  p o s s i b l e  t h a t  t h e  
c o u r t s  have a d i s c r e t i o n  t o  suspend t h e  
g r a n t  o f  t h e  remedy t o  avoid  a d m i n i s t r a t i v e  
chaos ( p a r a g r a p h  17) . 
C e r t i o r a r i  and p r o h i b i t i o n  cannot  b e  a p p l i e d  
f o r  t o g e t h e r  w i t h  o t h e r  remedies ( p a r a g r a p h  18). 

The e x i s t i n g  t i m e - l i m i t  o f  s i x  months from 
t h e  d a t e  of  t he  a d m i n i s t r a t i v e  o r d e r  may i n  
c e r t a i n  c a s e s  be u n n e c e s s a r i l y  s h o r t  
( p a r a g r a p h s  19-20).  

The r e q u i r e m e n t  o f  l o c u s  s t a n d i  has  o n  the  whole 
been g e n e r o u s l y  c o n s t r u e d  by the  c o u r t s  
( p a r a g r a p h s  21-23). 

The c o u r t  may r e f u s e  re l ie f ,  i n  i t s  d i s c r e t i o n ,  
on  t h e  ground of t h e  a p p l i c a n t ' s  a s q u i e s c e n c e  
i n  t h e  p r o c e e d i n g s  below,  h i s  c o n d u c t  o r  

u n r e a s o n a b l e  d e l a y  ( p a r a g r a p h  24). 
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( 1  1 )  I t  is n o t  now c l e a r  t o  what  e x t e n t  t h e  
p r e r o g a t i v e  o r d e r s  may be ba r red  by 
" t i m e - c l a u s e s "  i n  s t a t u t e s  p r o v i d i n g  f o r  
OIIP method of review o n l y .  Our pro- 
v i s i o n a l  view i s  t h a t  we should  examine 
e x c l u s i o n  c l a u s e s  and t ime-c lauses  as 
an a s p e c t  o f  t h e  l a w  r e l a t i n g  t o  t h e  
form and procedures  o f  remedies ( p a r a -  
g r a p h s  25-27). 

(b)  Mandamus 

The Scope of Mandamus t o d a l  

29. Mandamus is  g r a n t e d  t o  compel t h e  per formance  of a 
p u b l i c  d u t y  owed t o  a n  a p p l i c a n t  w i t h  a s u f f i c i e n t  l e g a l  
i n t e r e s t  i n  i t s  performance.  U n l i k e  c e r t i o r a r i  and 
p r o h i b i t i o n ,  there h a s  been no s u g g e s t i o n  t h a t  mandamus 
w i l l  o n l y  l i e  t o  compel t h e  performance of j u d i c i a l  
f u n c t i o n s .  Indeed ,  i n  s u i t a b l e  c a s e s  mandamus w i l l  l i e  
t o  compel a borough c o r p o r a t i o n  t o  make by-laws, a 
l e g i s l a t i v e  f u n c t i o n .  62 But l i k e  t h e  o t h e r  p r e r o g a t i v e  
o r d e r s ,  mandamus w i l l  o n l y  i s s u e  t o  a p u b l i c  body; i t  
w i l l  n o t ,  for example,  l i e  t o  compel t h e  performance o f -  
a company's o b l i g a t i o n s  t o  i t s  members. 63 

30. Mandamus i s  t y p i c a l l y  g r a n t e d  t o  compel t h e  
e x e r c i s e  of  a d u t y  imposed by s t a t u t e .  The d u t y  imposed 
by the  s t a t u t e  must be a l e g a l l y  b i n d i n g  one,  n o t  a mere 
d e c l a r a t i o n  of  r e s p o n s i b i l i t i e s  i n t e n d e d  o n l y  t o  have 
p o l i t i c a l  s a n c t i o n s .  64 But mandamus w i l l  a l s o  be g ran ted  
even  though t h e  s t a t u t e  does n o t  i n  so many words impose 
a d u t y  on t h e  a d m i n i s t r a t o r ;  i t  w i l l  l i e  t o  compel the  

~~~ ~~ ~~ 

62. ,  E. v. M a n c h e s t e r  C o r p o r a t i o n  [I9111 1 K.B. 560, D.C. 

63. &. v. Bank o f  England (1819) 2 B .  & A l d .  620. 

. , C o a l  I n d u s t r y  N a t i o n a l i s a t i o n  A c t  1946, 
( b ) ;  Educa t ion  A c t  1944, s. l ( 1 ) .  
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65 t h e  p r o p e r  e x e r c i s e  of d i s c r e t i o n a r y  powers. 

The E f f e c t  o f  Mandamus . 

31. I f  t h e  o r d e r  o f  t h e  c o u r t  t o  perform t h e  d u t y  o r  
e x e r c i s e  t h e  d i s c r e t i o n  l a w f u l l y  is  n o t  complied wi th ,  
t h e  c o u r t  may, o f  c o u r s e ,  p roceed  a g a i n s t  t h e  d e f a u l t e r  
f o r  contempt  o f  c o u r t . 6 6  But  i n s t e a d  i t  may d i r e c t  t h a t  
t h e  a c t  be  done so  f a r  a s  p r a c t i c t a b l e  by t h e  p e r s o n  
a p p l y i n g  f o r  t h e  order of  mandamus a t  t h e  e x p e n s e  of t h e  
d e f a u l t i n g  p a r t y .  67 

P r a c t i c e  and P r o c e d u r e :  T i m e - l i m i t s  

32. The p r o c e d u r e  i s  v e r y  much t h e  same a s  for the  o t h e r  
p r e r o g a t i v e  o r d e r s . 6 8  I n  c o n t r a s t  t o  t h e  s i x  months time- 
l i m i t  i n  c e r t i o r a r i  t h e r e  is  no e x p r e s s  t i m e - l i m i t  f o r  
a p p l i c a t i o n s  f o r  l e a v e  t o  a p p l y  f o r  mandamus, e x c e p t  t h a t  
normal ly  an a p p l i c a t i o n  f o r  l e a v e  t o  apply  f o r  a n  o r d e r  
r e q u i r i n g  q u a r t e r  s e s s i o n s  t o  h e a r  an  appea l  mus t  be made 
w i t h i n  two months a f t e r  t h e  first day  of t h e  s e s s i o n s  a t  
which t h e  r e f u s a l  t o  h e a r  t h e  a p p e a l  took p l a c e . 6 9  
w i s e ,  t h e  a p p l i c a t i o n  may be  d i s m i s s e d  i n  t h e  d i s c r e t i o n  
O f  t h e  c o u r t  f o r  u n r e a s o n a b l e  d e l a y .  

Other- 

LOCUS S t a n d i  

33. I n  some c a s e s  t h e  c o u r t  h a s  adopted a l i b e r a l  
p o s i t i o n  w i t h  r e g a r d  t o  t h e  . a p p l i c a n t ' s  s t a n d i n g .  
i n  &. v. Cotharn7' c e r t i o r a r i  and mandamus were g r a n t e d  t o  

Thus 

65. &. v. V e s t r y  o f  S t .  P a n c r a s  (1830) 26 Q.B.D, 371, 
C.A.; P a d f i e l d  v. M i n i s t e r  of A g r i c u l t u r e ,  F i s h e r i e s  
and F o o m  A.C. 997. 

66. R.S.C. Ord. 52,  rr. 1-3. 

67. R.s.C. Ord. 45, r. 8. 

68. See pa ras .  13-16 above. 

69. R.S.C. Ord. 53, r . 2 ( 1 ) .  

70. [ I8981  1 Q.B. 802, D.C. 
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the v i c a r  of a p a r i s h ,  who contended  t h a t  the  t r a n s f e r  of 
a l i q u o r  l i c e n c e  by t h e  j u s t i c e s  was made w i t h o u t  j u r i s -  
d i c t i o n .  The c o u r t  there c o n t e n t e d  i t s e l f  by s t a t i n g  
t h a t  t h e  a p p l i c a n t  c l e a r l y  had s u f f i c i e n t  i n t e r e s t .  I n  
- R. v. Paddington  V a l u a t i o n  Officer" t h e  Cour t  o f  Appeal 
a p p e a r s  t o  have rejected c o u n s e l ' s  argument t h a t  t he  
requi rement  o f  l o c u s  s t a n d i  i n  mandamus was s tr icter than 
i n  c e r t i o r a r i .  C e r t a i n l y  t h e  c o u r t  was p r e p a r e d  t o  hold 
t h e  p r o p e r t y  company ' 'a p a r t y  aggr ieved"  a l t h o u g h  i t s  
f i n a n c i a l  i n t e r e s t  i n  having  t h e  v a l u a t i o n  l i s t  quashed 
and remade appeared  t o  be minimal.  

34. On the o t h e r  hand, some c a s e s  have t a k e n  a v e r y  much 
s t r i c t e r  view o f  t h e  s t a n d i n g  needed s u c c e s s f u l l y  to  apply 
f o r  mandamus. The l e a d i n g  c a s e  showing t h i s  a p p r o a c h  is  
- R. v. Lewisham Union72 where a M e t r o p o l i t a n  Board o f  Works, 
under  a d u t y  t o  p u t  i n t o  e f f e c t  t h e i r  powers r e l a t i n g  t o  
t h e  c o n t r o l  and p r e v e n t i o n  of v a r i o u s  d i s e a s e s ,  i n c l u d i n g  
smal lpox ,  were r e f u s e d  a mandamus t o  command the  gua rd ians  
o f  t h e  poor  o f  t h e  d i s t r i c t  .to e n f o r c e  t h e  p r o v i s i o n s  of  
the V a c c i n a t i o n  A c t s .  Wright J. g i v i n g  t h e  judgment  of 
the  c o u r t ,  e n u n c i a t e d  the f o l l o w i n g  p r i n c i p l e :  

" C e r t a i n l y . .  .I have always u n d e r s t o o d  t h a t  t h e  
a p p l i c a n t ,  i n  o r d e r  t o  e n t i t l e  himself  t o  a 
mandamus, must f i r s t  of  a l l  shew t h a t  he has a 
l e g a l  s p e c i f i c  r i g h t  t o  a s k  f o r  the i n t e r f e r e n c e  
o f  the  Court ."73 

T h i s  f o r m u l a t i o n  would seem t o  r e q u i r e  t h a t  t h e  a p p l i c a n t  
show the i n f r i n g e m e n t  of  a p r i v a t e  l a w  r i g h t  e n f o r c e a b l e  
by an  a c t i o n  f o r  damages. In f a c t ,  however, e v e n  when 

71. [ I9661 1 Q.B. 380. 

72. [1897]  1 Q.B. 498,-D.C. 
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r e v e r t e d  t o  the s t r ic t  view of l o c u s  s t a n d i  expressed  
i n  t h i s  case .  But  the c a s e  may be b e t t e r  e x p l a i n e d  
on the ground t h a t  t h e  c o u r t  d i s a p p r o v e d  o f  the app l i -  
c a n t s '  mot ive  - to p u t  r i v a l  bookmakers o u t  o f  
b u s i n e s s .  



a p p e a r i n g  t o  be g u i d e d  by t h i s  f o r m u l a t i o n  the  courts 
have  sometimes i n t e r p r e t e d  t h e  l o c u s  s t a n d i  requi rement  
more g e n e r o u s l y .  What i n  t h e s e  c a s e s  a p p e a r s  t o  be 
n e c e s s a r y  i s  t h a t  t h e  a p p l i c a n t ,  e i t h e r  a s  a n  i n d i v i d u a l  
or a member o f  a s p e c i a l  c l a s s  o r  group,  s h o u l d  show 

some “ s p e c i a l  i n t e r e s t ”  above and beyond t h a t  o f  t he  
g e n e r a l  publ ic .74  The best-known a u t h o r i t y  for t h i s  

p r o p o s i t i o n  is 5. v. Manchester  C ~ r p o r a t i o n . ~ ’  There 
t he  Manchester  C o r p o r a t i o n  promoted a B i l l  i n  w h i c h  a 
c l a u s e  was i n s e r t e d  a t  t h e  i n s t a n c e  of t h e  a p p l i c a n t s ,  
r e q u i r i n g  t h e  C o r p o r a t i o n  t o  p r e s c r i b e  i n  by-laws the  
d i s t a n c e s  a t  which t rams could  f o l l o w  one a n o t h e r .  The 
a p p l i c a n t s  who had f r e q u e n t l y  t o  s e t t l e  c l a i m s  f o r  
c o l l i s i o n s  i n  the c i t y - c e n t r e  a p p l i e d  f o r  and o b t a i n e d  

’ mandamus t o  o r d e r  the c o r p o r a t i o n  t o  make these b y - l a w .  

35. Even i f  the l i b e r a l  approach  d i s c u s s e d  i n  para-  
g r a p h  33 above is t h e  c o r r e c t  o n e ,  t h i s  does n o t  mean 
t h a t  the  c o u r t s  w i l l  t r e a t  t h e  problem of l o c u s  s t a n d i  
w i t h o u t  due r e g a r d  t o  t h e  a u t h o r i t i e s  and s e t t l e d  
p r i n c i p l e s .  As Lord Denning M.R. has  s a i d  t h e  c o u r t  w i l l  
n o t  l i s t e n  t o  a mere busybody i n t e r f e r i n g  i n  m a t t e r s  which 
do n o t  concern  h i m .  I t  i s  p e r h a p s  i m p o s s i b l e  t o  be more 
P r e c i s e .  The p r e s e n t  p o s i t i o n  i s  such  t h a t  o n e  l e a r n e d  
commentator has  w r i t t e n :  

”It i s  t o  be hoped t h a t  a n  e a r l y  o p p o r t u n i t y  w i l  
a r i s e  for a r e s t a t e m e n t  o f  the  law on t h i s  
confused t o p i c .  ‘!76 

74. T h i s  f o r m u l a t i o n  i s  more or less t h a t  of  Dr. S.M. Thio ,  
(1966) P u b l i c  Law 133, 146-7. See a l s o  the o b s e r v a t i o n s  
of Salmon L.J. and Edmund D a v i e s  L.J. i n  R. v. Metro- 

o l i t . a n  P o l i c e  Commissioner, e x  p. Blackburn [ 1 9 6 r  5 Q.B. 1 1 8 ,  145  and 149 r e s p e c t i v e l y ,  C.A. 

75. [ I9111 1 K . B .  560, D.C. 

76.  de Smith,  o . c i t .  (n.  13 above)  p. 574. See now E. v. 
Hereford  CoFpn., ex p. Har rower  [1970] 1 W . L . R .  1424, 
D.C. (mandamus r e fused  to  a p p l i c a n t s  qua e l e c t r i c a l  
c o n t r a c t o r s  f rom whom i n  b r e a c h  of t h e i r  s t a t u t o r y  
d u t i e s ,  the  l o c a l  a u t h o r i t y  had omi t ted  t o  i n v i t e  
t e n d e r s  f o r  t h e  i n s t a l l a t i o n  o f  e l e c t r i c a l  equipment,  
b u t  g r a n t e d  t o  them qua r a t e p a y e r s ) .  
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D i s c r e t i o n a r y  g r o u n d s  for r e f u s i w  r e l i e f  

36. 
may r e f u s e  an a p p l i c a n t  mandamus may be d i s c u s s e d  
b r i e f l y .  To  some e x t e n t  t hey  m i r r o r  those  men t ioned  i n  
o u r  t r e a t m e n t  of  t h e  o t h e r  p r e r o g a t i v e  o r d e r s .  Thus,  
mandamus may be r e f u s e d  because o f  u n r e a s o n a b l e  d e l a y ,  
or t h e  u n r e a s o n a b l e  motives  of t h e  a p p l i c a n t . 7 8  
ground on which t h e  o r d e r  may be  r e f u s e d  i s  t h a t  i n  t h e  
c i r c u m s t a n c e s  i t  would be f u t i l e  o r  u s e l e s s  t o  make t h e  
o r d e r .  But the o r d e r  w i l l  no t  b e  r e f u s e d  i f  t o  comply 

79 w i t h  i t  i s  f i n a n c i a l l y  d i f f i c u l t  f o r  t he  r e s p o n d e n t s ,  
or i f  i t  i s  o n l y  p r o b a b l e  ( a s  d i s t i n c t  from c e r t a i n )  
t h a t  t h e  g r a n t  o f  t h e  o r d e r  w i l l  n o t  h e l p  t h e  a p p l i c a n t  

80 t o  a c h i e v e  h i s  o b j e c t i v e s ,  

The grounds  on which a c o u r t  i n  i t s  d i s c r e t i o n  

77 

Another 

37. The most i m p o r t a n t  of t h e s e  grounds  c o n c e r n s  the  
e f f e c t  of  o t h e r  remedies  g r a n t e d  by s t a t u t e  UpQn t h e  
a v a i l a b i l i t y  of mandamus. The r u l e  was s t a t e d  by 
Bankes L. J. i n  B. v. P o p l a r  B.C., e x  p. L.C.C. (No. 1 )  
i n  t h e  f o l l o w i n g  terms: 

" I n  c a s e s  where t h e  s t a t u t e  c r e a t i n g  t h e  d u t y  
has  p r e s c r i b e d  a form o f  remedy for a b r e a c h  of 
t h a t  d u t y  o t h e r  t han  mandamus, then  a s  a g e n e r a l  
r u l e  t h e  C o u r t  w i l l  n o t  a l l o w  any o t h e r  remedy 
t o  be pursued .  There may a l s o  be cases  where  
t h e  p a r t y  compla in ing  may have  some a l t e r n a t i v e  
remedy a s  c o n v e n i e n t ,  b e n e f i c i a l  and e f f e c t u a l  
a s  mandamus, and i f  so  i n  i t s  d i s c r e t i o n  t h e  
C o u r t  w i l l  n o t  g r a n t  a w r i t  o f  mandamus."81 

77. 

78. 

79. 

80. 

81. 

See B. v. As ton  U n i v e r s i t y  S e n a t e  [1969] 2 Q.B.. 
538, 555 and559, D.C. A d e l a y  t h e r e  o f  j u s t  
o v e r  6 months i n  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  
was enough t o  b a r  t h e  g r a n t  o f  mandamus. 

See  &. v. Commissioners of Customs and Excise, 
ex p. Cooke & Stevenson 119701 1 W.L.R. 450, D.C. 

- R ,  v. P o p l a r  B.c., ex p. L.C.C. (NO. 1 )  [1922] 
1 K.E. 72, 84, C.A. (Bankes L . J . ) .  

See g. v. L.C.C., ex p. C o r r i e  [1918] 1 K . 8 .  68, 
74, D.C. (Avory 3.1. 

[I9221 1 K.B. 7 2 ,  84-5, C.A. 
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82 I n  t h e  l e a d i n g  c a s e ,  Pasmore v. O s w a l d t w i s t l e  U.D.C. 
the House of Lords d e c l i n e d  t o  g r a n t  mandamus t o  t h e  
a p p l i c a n t  who w a s  compla in ing  o f  t h e  l o c a l  a u t h o r i t y ' s  
f a i l u r e  t o  make a d e q u a t e  sewers  f o r  d r a i n i n g  the 
d i s t r i c t .  The House h e l d  t h a t  t he  p l a i n t i f f ' s  remedy 
was t o  make a c o m p l a i n t  t o  t h e  L o c a l  Government Board 
u n d e r  s e c t i o n  299 o f  t h e  P u b l i c  H e a l t h  Act 1875. But 
mandamus w i l l  o f t e n  be g r a n t e d  e v e n  though t h e  a p p l i c a n t  
h a s  n o t  e x e r c i s e d  a r i g h t  of  a p p e a l .  83 

Mandamus and the Crown 

38. W e  have l e f t  t o  t h e  end o u r  t r e a t m e n t  of t h i s  most 
t roublesome a r e a  o f  law. The  r u l e  i s  t h a t ,  ''a mandamus 
c a n n o t  be directed t o  the Crown o r  t o  any s e r v a n t  of  t he  
Crown s imply  a c t i n g  i n  h i s  c a p a c i t y  o f  s e r v a n t .  "" 
f i rs t  l i m b  o f  t h i s  r u l e  has  been  j u s t i f i e d  on two 
grounds :  first,  b e c a u s e  i t  would be incongruous  f o r  t h e  
Crown t o  i s s u e  a p r e r o g a t i v e  o r d e r  t o  command i t s e l f ,  
and secondly,  b e c a u s e  i t  would b e  wrong t o  expose  t h e  
Crown t o  the r i s k  of commital  f o r  ~ o n t e m p t , ' ~  o n e  
p e n a l t y  f o r  d i s o b e d i e n c e  t o  an o r d e r  of  mandamus. The 
f i r s t  r e a s o n  depends upon t h e  p e c u l i a r  h i s t o r i c a l  o r i g i n s  
o f  the  p r e r o g a t i v e  w r i t s ;  the s e c o n d  seems e q u a l l y  
unconvinc ing ,  s i n c e  t h e r e  is  no need f o r  t he  Crown t o  be 
d e a l t  w i t h  i n  the same way, as fo r  example, a dis-  
o b e d i e n t  l o c a l  a u t h o r i t y  or t r i b u n a l . 8 6  The immunity of 
Crown s e r v a n t s ,  as such ,  r e s t s  on t he  p r i n c i p l e  t h a t  one 
c a n n o t  e n f o r c e  by i n d i r e c t  means t h a t  which c a n n o t  be 

The 

82.  

83. 

84.. 

85. 

86. 

[1898] A.C. 387. 

de Smi th ,  op. cit .  (n. 13 above)  p. 585. 

- R v. S e c r e t a r y  o f  S t a t e  f o r  War [ 18911 2 Q . B .  326, 
334, C.A. ( C h a r l e s  J.). 

See &. v. P o w e l l  (1841) 1 Q . B .  352, 361. 

Thus f o r  o r d i n a r y  c i v i l  p r o c e e d i n g s  the Crown 
P r o c e e d i n g s  A c t  1947 does  n o t  a l l o w  t h e  no rma l  
p rocess  o f  e x e c u t i o n  o f  judgment:  s. 25(4 ) .  
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compelled d i r e c t l y ,  b u t  t h i s  argument  depends upon t h e  
v a l i d i t y  o f  t h e  Crown's  immunity. 87 

39. On t h e  o t h e r  hand, i f  a d u t y  is  d i r e c t l y  imposed 
upon a named. Crown s e r v a n t  ( " p e r s o n a  des igna ta" )  and 
t h a t  d u t y  i s  t o  b e  performed by h i m  a s  such r a t h e r  than  
i n  h i s  c a p a c i t y  a s  a d v i s e r  t o  t h e  Crown, then  mandamus 
w i l l  l i e . 8 8  Thus,  i n  E. v. Commissioners f o r  S p e c i a l  
Purposes  of  t h e  Incame Tax,89 mandamus was g r a n t e d  t o  
compel t h e  Commissioners t o  i s s u e  o r d e r s  f o r  t h e  re- 
payment of  t h e  amounts o f  tax  c e r t i f i e d  t o  be o v e r p a i d .  
I t  i s  d i f f i c u l t  t o  s e e  why t h e ' l a w  should  draw t h i s  
d i s t i n c t i o n ;  i t  seems u n r e a s o n a b l e  t h a t  t he  a v a i l a b i l i t y  
of  a remedy s h o u l d  depend on w h e t h e r  t h e  duty i s  imposed 
upon t h e  Crown o r  a named M i n i s t e r  o r  o t h e r  Crown 
s e r v a n t .  

40. X t  may w e l l  be  t h a t  t he  e f f e c t  of  t h i s  anomaly can 
be avoided  by b r i n g i n g  an a c t i o n  for a d e c l a r a t i o n  
a g a i n s t  t h e  a p p r o p r i a t e  Government depar tment ,  o r  i f  

none,  a g a i n s t  t h e  A t t o r n e y  G e n e r a l ,  a s  allowed by t h e  
Crown P r o c e e d i n g s  A c t  1947.90 
c a s e  i n  which  t h e  Crown has been d e c l a r e d  s u b j e c t  t o  a 
du ty .  Th i s  i s  one o f  t h e  a s p e c t s  o f  t h e  law o f  

B u t  t h e r e  seems t o  b e  no 

a d m i n i s t r a t i v e  remedies  which might w e l l  be r e c o n s i d e r e d .  

Summary 

41. (1 ) I t  has  n e v e r  been s u g g e s t e d  t h a t  mandamus 
i s  l i m i t e d  t o  t h e  e n f o r c e m e n t  of " j u d i c i a l  
f u n c t i o n s "  (paragraph  29) . 

87. de  Smith,  op. c i t .  (n. 13 above)  p. 575 makes t h e s e  

88. Both p a r t s  of  t h e  r u l e  a r e  impor t an t :  i t  i s  

p o i n t s  i n  more d e t a i l .  

p o s s i b l e  f o r  a d u t y  t o  be imposed d i r e c t l y  by s t a t u t e  
on a Crown s e r v a n t ,  bu t  f o r  i t  t o  be u n e n f o r c e a b l e  
by mandamus b e c a u s e  t h e  s e r v a n t s  were t o  a c t  a s  Crown 
a d v i s e r s :  R. v. I n l a n d  Revenue Commissioners,  r e  
Nathan (18g4) 12 Q.B.D. 461, 472, C.A. 

89. (1888) 21 Q.B.D. 313, C.A. 



(2) The procedure  is  f o r  t h e  most p a r t  t h e  
same a s  t h a t  f o r  c e r t i o r a r i ;  b u t  there  
i s  no 6 months t i m e - l i m i t  ( p a r a g r a p h  3 2 ) .  

( 3 )  There  i s  u n c e r t a i n t y  w i t h  regard t o  t h e  
r e q u i r e m e n t  o f  l o c u s  s t a n d i ,  which h a s  
been s u b j e c t  t o  v a r i o u s  d i f f e r i n g  
i n t e r p r e t a t i o n s  ( p a r a g r a p h s  3 3 - 3 5 ) .  

( 4 )  A p a r t  f r o m  t h e  g round  o f  l ocus  s t a n d i ,  
t h e  c o u r t  may r e f u s e  r e l i e f  i n  i t s  
d i s c r e t i o n :  

( i )  on t h e  same g r o u n d s  a s  on an  
a p p l i c a t i o n  f o r  c e r t i o r a r i ;  

( i i )  where r e l i e f  would be  u s e l e s s ;  
( p a r a g r a p h s  3 6 - 3 7 ) .  

(5) Mandamus does no t  l i e  a g a i n s t  t h e  Crown 
or a g a i n s t  Crown s e r v a n t s ,  a t  l e a s t  
where t h e y  a r e  a c t i n g  i n  t h e i r  c a p a c i t y  
a s  a d v i s e r s  t o  t h e  Crown. T h i s  
r e s t r i c t i o n  on t h e  s c o p e  of the  remedy 
has  been  s u b j e c t e d  t o  some c r i t i c i s m  
( p a r a g r a p h s  38-40). 

2. INJUNCTIONS 

The Scope of t h e  I n j u n c t i o n  t o d a y  

42. The i n j u n c t i o n  i s  p r i m a r i l y  a remedy i n  p r i v a t e  law. 
I t  l i e s  a t  t h e  d i s c r e t i o n  o f  t h e  c o u r t  t o  e n j o i n  a pa r ty  
f rom b r e a k i n g  h i s  o b l i g a t i o n s  - e.g., by b r e a k i n g  a 
c o n t r a c t  or commit t ing  a t o r t  s u c h  a s  t r e s p a s s  or nuisance.  
The c o u r t  may a l s o  g r a n t  a manda to ry  i n j u n c t i o n ,  r e q u i r i n g  
t h e  p a r t y  t o  do a p a r t i c u l a r  a c t .  
g r a n t e d  even i n  t h e  p r i v a t e  law s p h e r e  and i n  p u b l i c  law 

These a r e  r a r e l y  
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a r e  very  uncommon.91 Because t h e r e  i s  no s e p a r a t e  System 
of p u b l i c  law i n  t h i s  coun t ry ,  and because t h e  o r d i n a r y  
law of t h e  l a n d ,  bo th  s u b s t a n t i v e  and a d j e c t i v a l ,  a p p l i e s  
t o  p u b l i c  bodies  and a d m i n i s t r a t i v e  a u t h o r i t i e s ,  a s  it 
does  t o  t h e  p r i v a t e  c i t i z e n ,  t h e  i n j u n c t i o n  w i l l  l i e  t o  
p r e v e n t  t h e  a d m i n i s t r a t i o n  b r e a k i n g  t h e  law i n  much the  
same c i r c u m s t a n c e s  a s  i t  w i l l  l i e  t o  r e s t r a i n  a n  
i n d i v i d u a l .  Thus,  i n  t h e  famous c a s e ,  P r i d e  of Derby and 

92 D e r b y s h i r e  Angl ing  Assoc. Ltd. v .  B r i t i s h  C e l a n e s e  Ltd . ,  
t h e  two p l a i n t i f f s ,  t h e  owners o f  a f i s h e r y  i n  t h e  Rivers  
T r e n t  and Derwent and t h e  r i p a r i a n  owner of c o n s i d e r a b l e  
s t r e t c h e s  of both  r i v e r s ,  c la imed an  i n j u n c t i o n  t o  
r e s t r a i n  t h e  p o l l u t i o n  of t hose  r i v e r s .  The t h r e e  
d e f e n d a n t s  were a commercial company ( B r i t i s h  C e l a n e s e  
Ltd . ) ,  a p u b l i c  c o r p o r a t i o n  ( t h e  B r i t i s h  E l e c t r i c i t y  
A u t h o r i t y )  and a l o c a l  a u t h o r i t y  (Derby C o r p o r a t i o n ) .  
Harman J. a t  f i r s t  i n s t a n c e  g r a n t e d  i n j u n c t i o n s  a g a i n s t  
a l l  t h r e e  d e f e n d a n t s .  Derby C o r p o r a t i o n  a p p e a l e d ,  
c o n t e n d i n g ,  i n t e r  a l i a ,  t h a t  an i n j u n c t i o n  s h o u l d  no t  
i s s u e  i n  t h e  c i r c u m s t a n c e s  of t h e  c a s e :  t h e i r  argument 
was t h a t  i t  would be i n c o n v e n i e n t  f o r  t he  C o r p o r a t i o n  t o  
be s u b j e c t  t o  an  i n j u n c t i c n ,  compl iance  w i t h  w h i c h  would 
i n  e f f e c t  be d e p e n d e n t  upon t h e  g r a n t  of a l o a n  by the  
M i n i s t e r  t o  h e l p  r e c o n s t r u c t  t h e  c i t y ’ s  sewerage system. 

91. The reason  f o r  this i s  t h a t  where a p u b l i c  body is  
under  a s t a t u t o r y  du ty  t o  a c t ,  t h e  p r o p e r  remedy 
f o r  compel l ing  performance i s  mandamus, r a t h e r  than 
t h e  mandatory i n j u n c t i o n .  The l a t t e r  is  o n l y  
a v a i l a b l e  when t h e  s t a t u t e  i s  t o  be i n t e r p r e t e d  a s  
c o n f e r r i n g  a r i g h t  o f  a c t i o n  on  t h e  a p p l i c a n t :  
Glossop v. Hes ton  & I s l e w o r t h  Local  Board (1879) 
12 Ch. D. 102. 
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93.  A s i m i l a r  u n s u c c e s s f u l  a rgument  was p u t  t o  t h e  Court  
of Appeal i n  Bradbury v. E n f i e l d  L.B.C. [ 1 9 6 7 ]  
1 WdL.R. 1311. I t  was c o n t e n d e d  t h a t  a d m i n i s t r a t i v e  
chaos would r e s u l t  i f  t h e  c o u n c i l ' s  comprehensive 
schoo l  scheme were he ld  up. But t h i s  was doubted 
and i n  any c a s e  t h e  C o u r t  i n d i c a t e d  t h a t  i t  would 
be  p r e p a r e d  t o  g r a n t  t h e  i n j u n c t i o n  even  i f  t h i s  

pp. 1324-5. cp. h i s  approach  i n  Eo v. P a d d i  ton 
V a l u a t i o n  O f f i c e r  [ 1 9 6 6 ]  1 Q.B. 380, 401-3,%1ere he 
i n d i c a t e d  t h a t  he would have  been p r e p a r e d  t o  suspend 
the  o r d e r  of c e r t i o r a r i .  

* p o i n t  had been accep ted :  see Lord Denning M.R. a t  

The C o u r t  of  Appeal r e j e c t e d  t h i s  argument. 93  
Evershed  M.R. ' s remarks a r e  p a r t i c u l a r l y  r e l e v a n t :  

Lord 

"The g e n e r a l  r u l e  [ a s  t o  the g r a n t  of 
i n j u n c t i o n s ]  which  I have s t a t e d ,  i n  my 
o p i n i o n ,  a p p l i e s  t o  l o c a l  a u t h o r i t i e s  as 
w e l l  a s  t o  o t h e r  c i t i z e n s .  Equal ly ,  Of 
c o u r s e ,  the c o u r t  w i l l  n o t  impose on a 
l o c a l  a u t h o r i t y ,  o r  on anyone e l s e ,  an 
o b l i g a t i o n  t o  do something which i s  
i m p o s s i b l e ,  o r  which c a n n o t  be en fo rced ,  
o r  which  i s  unlawful .  So the  p r a c t i c e  i s  
adopted  i n  t h e  c a s e  o f  l o c a l  a u t h o r i t i e s  
of g r a n t i n g  i n j u n c t i o n s ,  and t h e n  suspend-  
i n g  t h e i r  o p e r a t i o n  f o r  a t i m e ,  long o r  
s h o r t  . "94 

The i n j u n c t i o n  a g a i n s t  Derby C o r p o r a t i o n  was i n  f a c t  
suspended f o r  two y e a r s  from t h e  t ime  of Harman J.'s 

' o r d e r  a t  f i r s t  i n s t a n c e .  

LOCUS S t a n d i  and R e l a t o r  A c t i o n s  

44.  I t  i s  i n h e r e n t  i n  t h e  n a t u r e  o f  t h e  i n j u n c t i o n ,  
which i s  a remedy f o r  t h e  p r o t e c t i o n  o f  p r i v a t e  l e g a l  
r ights adapted  r a t h e r  t han  mode l l ed  for t h e  c o n t r o l  of 
i l l e g a l  a d m i n i s c r a t i v e  a c t i o n ,  t h a t  t h e r e  a r e  s e v e r e  
l i m i t a t i o n s  on a p r i v a t e  i n d i v i d u a l ' s  a b i l i t y  t o  employ 
i t  f o r  t h e  purpose  o f  r e s t r a i n i n g  t h e  a d m i n i s t r a t i o n .  



The c l a s s i c  s t a t e m e n t  of  t h e  r e q u i r e m e n t s  a p l a i n t i f f  
has  t o  s a t i s f y  i s  c o n t a i n e d  i n  t h e  judgment o f  Buckley J. 

i n  Boyce v. P a d d i n g t o n  B.C.: 95 

"A p l a i n t i f f  can  sue  w i t h o u t  j o i n i n g  t h e  A t t o r n e y  
Genera l  i n  two c a s e s :  f i rs t ,  where t h e  i n t e r -  
f e r e n c e  w i t h  t h e  p u b l i c  r i g h t  i s  such t h a t  some 
p r i v a t e  r i g h t  o f  h i s  i s  a t  the  same t i m e  i n t e r -  
f e r e d  w i t h  ..; and,  s e c o n d l y ,  where no p r i v a t e  
r i g h t  is i n t e r e f e r e d  w i t h ,  b u t  t h e  p l a i n t i f f ,  i n  
r e s p e c t  of  h i s  p u b l i c  r i g h t ,  s u f f e r s  s p e c i a l  
damage 
w i t h  t h e  p u b l i c  r i g h t . "  

p e c u l i a r  t o  h i m s e l f  f r o m  t h e  i n t e r f e r e n c e  

Thus i t  seems t h a t  if t h e  p l a i n t i f f  can  show s p e c i a l  
damage a r i s i n g  from the i n t e r f e r e n c e  w i t h  h i s  p u b l i c  
r i g h t ,  he need n o t  e s t a b l i s h  t h a t  an  a c t i o n a b l e  t o r t  has  
been committed a g a i n s t  h i m .  I t  h a s  f u r t h e r  been sugges ted  
t h a t  t h e  s p e c i a l  damage need no t  be  pecuniary .96  
a r e  even  some c a s e s  where an i n j u n c t i o n  has  been g r a n t e d  
t o  p e r s o n s  who a p p e a r  t o  l a c k  l o c u s  s t a n d i  on a s t r i c t  
i n t e r p r e t a t i o n  o f  t he  above f o r m u l a t i o n .  

There 

97 

95. 

96 .  

97. 

[1903] 1 Ch. 109, 114. An e a r l i e r  s t a t e m e n t  o f  t h i s  
p r i n c i p l e  i n  v e r y  s i m i l a r  terms i s  t o  be f o u n d  i n  
W a r e  v. R e g e n t ' s  Canal  Co. (1858) De G. & J. 212, . 

228 (Lord Chelmsford L.C.) .  

Zamir,  The D e c l a r a t o r y  Judnment,  1962, pp. 271 -2. 

e .g .  , t h e  r e c e n t  c a s e ,  Bradbury v. E n f i e l d  L.B.C. 
[ 19671 1 W.L.R. 131 1 ,  C.A., where an i n j u n c t i o n  was 
g r a n t e d  t o  r e s t r a i n  the  implementa t ion  of  a p l a n  t o  
r e o r g a n i s e  s c h o o l s  on a comprehensive b a s i s  a t  t he  
i n s t a n c e  of n i n e  p l a i n t i f f s ,  e i g h t  of whom w e r e  
r a t e p a y e r s  , and one a l i m i t e d  company r e p r e s e n t i n g  
o b j e c t o r s  t o  t h e  scheme. But  t he  p o i n t  d i s c u s s e d  
i n  t h e  t e x t  seems t o  have been  comple te ly  ignored .  
I n  o t h e r  r e c e n t  c a s e s ,  t h e  c o u r t s  have shown incon- 
s i s t e n t  views w i t h  r ega rd  t o  t h e  l o c u s  s t a n d i  of 
l o c a l  a u t h o r i t i e s  t o  c l a i m  i n j u n c t i o n s  i n  t h e i r  own 
name under  s. 276 Local Government Act ,  1933: see  
Warwickshire  C.C. v. B r i t i s h  Rai lways Board [ 19691 
1 W.L.R. 1117, where t h e  C o u r t  o f  Appeal h e l d  t h a t  
t h e  l o c a l  a u t h o r i t i e s  were e n t i t l e d  under  t h a t  
s e c t i o n  t o  t a k e  proceedings  on  behal f  o f  the  
i n h a b i t a n t s  o f  t h e i r  a r e a  w i t h o u t  t h e  need f o r  t he  
A t t o r n e y  G e n e r a l ' s  consen t  t o  a r e l a t o r  a c t i o n :  =., 
t a k i n g  t h e  o t h e r  view, P r e s t a t  n U.D.C. v. P r e s t a t y n  
Raceway Ltd. [ 19701 1 W. L.*m sh i r e  C.C. v. 
Shonle igh  Nominees Ltd. [ 19701 1 W. L.R. '865. 
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44. I f  a p r i v a t e  i n d i v i d u a l  h a s  no s t a n d i n g  t o  apply  
f o r  an i n j u n c t i o n  he must a sk  t h e  A t t o r n e y  G e n e r a l  t o  
v i n d i c a t e  t h e  p u b l i c  r i g h t s  by i n s t i t u t i n g  p r o c e e d i n g s .  
These p r o c e e d i n g s  a r e  known a s  r e l a t o r  a c t i o n s ;  t h e  
A t t o r n e y  Genera l  p r o c e e d s  on t h e  r e l a t i o n  of  the  p r i v a t e  
pe r son .  I n  such  a s i t u a t i o n ,  t h e  A t t o r n e y  G e n e r a l  becomes 
i n  e f f e c t  t h e  j u d g e  o f  t h e  p l a i n t i f f ' s  i n t e r e s t  i n  br ing-  
i n g  an  a c t i o n .  Although t h e  A t t o r n e y  General  h a s  nominal 
c o n t r o l  o v e r  t h e  p r o c e e d i n g s ,  a n d  t h e  a c t i o n  c a n n o t ,  f o r  
example,  be d i s c o n t i n u e d  w i t h o u t  h i s  consen t ,  i n  p r a c t i c e  
t h e  r e l a t o r  r e t a i n s  c o n t r o l  o v e r  i t s  conduct.  98 The f a c t  
t h a t  t h e  a c t i o n  is  brought  by the A t t o r n e y  G e n e r a l  does 
n o t  a f f e c t  t h e  c o u r t ' s  d i s c r e t i o n  t o  r e f u s e  a n  i n j u n c t i o n .  
A s  F a r w e l l  L .J .  s a i d  i n  fi. v. Birmingham, Tame and Rea 

99 . D i s t r i c t  Dra inage  Board: 

"It i s  fo'r t h e  A t t o r n e y - G e n e r a l  t o  d e t e r m i n e  
whether  he s h o u l d  commence l i t i g a t i o n ,  b u t  i t  i s  
f o r  t h e  C o u r t  t o  d e t e r m i n e  what t h e  r e s u l t  o f  
t h a t  1 i t i g a t . i o n  s h a l l  be." 

45. I t  is p o s s i b l e  t o  c r i t i c i s e  w i t h  some j u s t i f i c a t i o n  
t h e  u s e  of  r e l a t o r  a c t i o n s  t o  surmount  the  problems of 
l o c u s  s t a n d i ,  on t h e  ground t h a t  i t  i s  u n s u i t a b l e  f o r  a 
M i n i s t e r  o f  the  Crown t o  p l a y  any part . ,  even i f  n o t  a 
d e c i s i v e  one i n  t h e  end ,  i n  d e t e r m i n i n g  whether  i l l e g a l  
a d m i n i s t r a t i v e  a c t i o n  should  be c o n t r o l l e d .  I n  p r a c t i c e ,  
we g a t h e r  t h a t  t h e  p r a c t i c e  of  t h e  Law O f f i c e r s  h a s  been 
t o  g r a n t  c o n s e n t  t o  t h e  i n s t i t u t i o n  of  r e l a t o r  proceedings  
where an a p p l i c a n t  h a s  a prima f a c i e  case  and h a s  taken 
a l l  r e a s o n a b l e  s t e p s  t o  make u s e  of a p p r o p r i a t e  remedies 
open t o  h i m  i n  h i s  own name. But  i t  i s  s t i l l  a r g u a b l e  
t h a t  t h e  p r e s e n t  s t r i c t  r e q u i r e m e n t s  d e t e r m i n i n g  t h e  

98. The d e t a i l s  o f  t h e  procedure  a r e  f u l l y  d i s c u s s e d  i n  
de Smith,  OP. c i t .  (n. 13 above)  pp. 464-66. 

1 Ch. 48, 61, C.A.; see also s. v. BaStOW 
1 Q . B .  514, 520-2 ( D e v l i n  J.). 



a v a i l a b i l i t y  of a n  i n j u n c t i o n ,  a s  a p u b l i c  law remedy, 
s h o u l d  be removed; t h e  c o u r t  would have a g e n e r a l  
d i s c r e t i o n  t o  g r a n t  t h e  remedy w i t h o u t  r e f e r e n c e  t o  t h e  
q u e s t i o n  whether  t h e  p l a i n t i f f  had been i n j u r e d  i n  h i s  
p a r t i c u l a r  l e g a l  r ights or had s u f f e r e d  s p e c i a l  damage. 
I t  might  be enough t h a t  t h e  p l a i n t i f f  was "a p e r s o n  
a g g r i e v e d "  by t h e  a c t i o n  i n  t h e  same s e n s e  a s  t ha t  term 
i s  used i n  c e r t i o r a r i .  I n  t h e  U n i t e d  S t a t e s  o f  America,  
as  one commentator s t a t e s ,  " t h e  i n j u n c t i o n  a s  a means 
o f  rev iewing  a d m i n i s t r a t i v e  a c t i o n  has moved away from 
i ts  h i s t o r i c a l  f o u n d a t i o n s  i n  e q u i t y  and has become a 
g e n e r a l  u t i l i t y  remedy f o r  u se  whenever  no o t h e r  f o r m  of 
rev iew proceeding  is  c l e a r l y  i n d i c a t e d . t t 1 0 0  
a b l e  c o n d i t i o n s  o f  i r r e p a r a b l e  i n j u r y  t o  t h e  p l a i n t i f f  
and t h e  absence o f  a s u i t a b l e  remedy a t  law a r e ,  f o r  
example,  n o t  i n s i s t e d  on. 

The e q u i t -  

I n j u n c t i o n s  t o  r e s t r a i n  p r o c e e d i n g s  

46. I n  the  realm of p r i v a t e  law, t h e r e  a r e  some 
o c c a s i o n s  i n  which an  i n j u n c t i o n  may be g r a n t e d  t o  r e s t r a i n  
t h e  i n s t i t u t i o n  o f  j u d i c i a l  p r o c e e d i n g s .  lo' I n  p u b l i c  law, 
on t h e  o t h e r  hand, the  c o u r t s  have shown a r e l u c t a n c e  t o  . 
i n t e r v e n e  by i n j u n c t i o n s  when one p a r t y  t h r e a t e n s  t o  
t a k e  p r o c e e d i n g s  b e f o r e  a s t a t u t o r y  t r i b u n a l  i n s t i t u t e d  
t o  d e t e r m i n e  t h e  i s s u e ,  even though i t  appears  t h a t  t h e  
t r i b u n a l  w i l l  be a c t i n g  u l t r a  v ' ires.  The reason  f o r  t h i s  
is t h a t  t h e  c o r r e c t  p r o c e d u r e  i n  s u c h  a s i t u a t i o n  i s  t o  
a p p l y  f o r  p r o h i b i t i o n ! 0 2  However, t h i s  p r i n c i p l e  h a s  not  
a lways been f o l l ~ w e d ? ~ ~ a n d  i t  h a s ,  t h e r e f o r e ,  b e e n  s a i d  

Y 

100. 

101. 

102. 

103. 

K.C. Davis ,  A d m i n i s t r a t i v e  Law T r e a t i s e ,  Vol .  3, 
Ch. 23, P. 308. 

See S n e l l ,  P r i n c i p l e s  O f  E q u i t y ,  1966, 2 6 t h  ed., 
P. 724. 
S t a n n a r d  v. V e s t r y  of S a i n t  G i l e s ,  Camberwell (1882) 
20 Ch.D. 190, C.A. 

See Auckland v. Westminster  L o c a l  Board o f  Works 
(187-7 Ch. 597; S t .  James',  Ha l l  Ltd. v. 
L.C.C. (1900) 83 L.T. 97, C.A. 
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t h a t  " t h e r e  is  some j u d i c i a l  s u p p o r t  f o r  t he  p r o p o s i t i o n  
t h a t  t h e  c o u r t s  have power t o  award an i n j u n c t i o n  i n t e r  
p a r t e s  i n  l i e u  o f  a n  orde'r  of  p r o h i b i t i o n  t o  p r e v e n t  t h e  
i n s t i t u t i o n  or c o n t i n u a n c e  o f  p r o c e e d i n g s  i n  a n  i n f e r i o r  
t r i b u n a l  i f  t h e  s u b j e c t  m a t t e r  o f  t h e  p r o c e e d i n g s  l i e s  
o u t s i d e  t h a t  t r i b u n a l ' s  j u r i s d i c t i o n . " 1 0 4  
o b v i o u s l y  some d o u b t  a s  t o  t h e  t r u e  p o s i t i o n .  

But t h e r e  is 
1 0 5  

I n j u n c t i o n s  a g a i n s t  t h e - s w n  and Crown s e r v a n z  

47. I t  is  p r o v i d e d  by s e c t i o n  21 (1) ( a )  o f  t h e  Crown 
P r o c e e d i n g s  A c t  1947 t h a t :  

"Where i n  any p r o c e e d i n g s  a g a i n s t  t h e  Crown 
any such  re l ief  i s  s o u g h t  a s  might  i n  pro-  
c e e d i n g s  between s u b j e c t s  be g r a n t e d  by way 
o f  i n j u n c t i o n  ... t h e  c o u r t  s h a l l  n o t  g r a n t  
an i n j u n c t i o n  . . . b u t  may i n  l i e u  t h e r e o f  
make an  o r d e r  d e c l a r a t o r y  of t h e  r i g h t s  o f  
t h e  p a r t i e s . "  

I t  i s  f u r t h e r  p r o v i d e d  i n  s e c t i o n  21(2) t h a t  the  c o u r t  
s h a l l  n o t  g r a n t  a n  i n j u n c t i o n  a g a i n s t  an o f f i c e r  o f  t h e  
Crown i f  t h e  e f f e c t  o f  g r a n t i n g  t h a t  remedy would be t o  
g i v e  r e l i e f  a g a i n s t  t h e  Crown which could n o t  h a v e  been 
o b t a i n e d  i n  p r o c e e d i n g s  a g a i n s t  it. I t  w i l l  be 
remembered t h a t  i t  i s  p o s s i b l e  t o  o b t a i n  mandamus a g a i n s t  
a Crown s e r v a n t  when a d u t y  i s  imposed on h i m  as persona  
d e s i g n a t a  f o r  the  b e n e f i t  of  the p u b l i c ; l o 6  b u t  t h i s  i s  
n o t  so  where an  i n j u n c t i o n  is s o u g h t .  The p o i n t  was 
a r g u e d  i n  M e r r i c k s  v. Heathcoat-Amory and the  M i n i s t e r  of 
A g r i c u l t u r e ,  F i s h e r i e s  and Food, b u t  was r e j e c t e d  by 

104. de Smith,  OD. c i t .  (n,  13 above)  PP. 4.88-89. 

105. If t h e  i n j u n c t i o n  is  c l a i m e d  a g a i n s t  a t r i b u n a l  
and n o t  i n t e r  p a r t e s ,  t h e n  there i s  the f u r t h e r  
d i f f i c u l t y :  who i s  the a p p r o p r i a t e  d e f e n d a n t ?  

106. See pa ra .  39 above. 
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Upjohn J. He s a i d :  

"It i s  p o s s i b l e  t h a t  t h e r e  may be s p e c i a l  A c t s  
where named p e r s o n s  have s p e c i a l  d u t i e s  t o  
per form which would no t  be d u t i e s  normal ly  f u l -  
f i l l e d  by them i n  t he i r  o f f i c i a l  c a p a c i t y ;  b u t  
i n  the  normal c a s e  where the r e l e v a n t  o r  appro-  
p r i a t e  M i n i s t e r  i s  d i r e c t e d  t o  c a r r y  o u t  some 
f i m c t i o n  o r  p o l i c y  of some A c t ,  he i s  e i t h e r  
a c t i n g  i n  h i s  c a p a c i t y  a s  a M i n i s t e r  o f  t he  
Crown r e p r e s e n t i n g  t h e  Crown, o r  is a c t i n g  i n  
h i s  p e r s o n a l  c a p a c i t y ,  u s u a l l y  t h e  former.  I 
f i n d  i t  v e r y  d i f f i c u l t  t o  c o n c e i v e  of a middle  
c l a s s i f i c a t i o n .  I f  1 07 

I t  i s  d i f f i c u l t  t o  see the j u s t i f i c a t i o n  f o r  t h i s  i m -  
munity from t h e  remedy. One argument  might be t h a t  the  
Crown and i t s  s e r v a n t s  should  n e v e r  be o b l i g e d  t o  desist  
f r o m  a c t i o n  which was t h o w h t  w i s e  i n  the  p u b l i c  i n t e r e s t .  
But t h i s  argument c a n n o t  cover  t h e  a c t i v i t i e s  o f  Crown 
s e r v a n t s  i n  o r d i n a r y  c o n d i t i o n s ;  and i n  t imes o f  emer- 
gency  the  c o u r t  would no t  i s s u e  a n  i n j u n c t i o n  i n  i t s  
d i s c r e t i o n .  Ano the r  argument i s  t h a t  t h e  Crown s h o u l d  
n o t  be s u b j e c t  t o  a w r i t  o f  s e q u e s t r a t i o n  or  Crown s e r v a n t s  
l i a b l e  f o r  contempt  o f  c o u r t ,  the  normal p e n a l t i e s  for 
d i s o b e d i e n c e  t o  a n  i n j u n c t i o n .  But  i t  would n o t  be necessary  
t o  p r e s c r i b e  t h e  same p e n a l t i e s  f o r  t h e  Crown. 108 

48. Perhaps  one u n f o r t u n a t e  consequence  of  the e x i s t i n g  
law i s  t h a t  a l t h o u g h  d e c l a r a t o r y  r e l i e f  i s  an a d e q u a t e  
s u b s t i t u t e  f o r  the  f i n a l  i n j u n c t i o n ,  t h e r e  is  no r e l i e f  
e q u i v a l e n t  t o  an i n t e r l o c u t o r y  i n j u n c t i o n .  I n  I n t e r n a t i o n a l  
Genera l  E l e c t r i c  Co. o f  New York L t d .  v. Commissioners of 
Customs and Excise ,1o9  i t  was he ld  by the Cour t  o f  Appeal 
t h a t  a s  an o r d e r  d e c l a r i n g  t h e  rights o f  p a r t i e s  must  i n  i ts  
n a t u r e  be a f i n a l  o r d e r ,  i t  was n o t  p o s s i b l e  t o  o b t a i n a n  

107. [ I9551 Ch. 567, 575-6. 

108. I t  may be n o t e d  t h a t  i n  A u s t r a l i a  an i n j u n c t i o n  is 
a v a i l a b l e  a g a i n s t  t h e  Crown and government s e r v a n t s :  
s e e  A r t .  75 (v )  of t h e  Commonwealth C o n s t i t u t i o n ,  1900. 

109. [ I9621 Ch. 784. 
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o r d e r  wh ich  c o r r e s p o n d e d  t o  an i n t e r i m  i n j u n c t i o n ,  or 
an  i n t e r i m  d e c l a r a t i o n  which d i d  n o t  de te rmine  t h e  
r ights of  t h e  p a r t i e s  b u t ' w h i c h  was o n l y  i n t e n d e d  t o  
p r e s e r v e  t h e  s t a t u s  quo. 'lo 

example of  t h e  triumph o f  l o g i c  o v e r  j u s t i c e .  But  a n  
a c t i o n  f o r  a d e c l a r a t i o n  can ,  a t  l e a s t  i f  the Crown o r  

111 Crown o f f i c e r s  c o n s e n t ,  come t o  t r i a l  very q u i c k l y .  

T h i s  seems t o  be a s i n g u l a r  

Summary 

4 9 .  ( 1 )  An i n j u n c t i o n  w i l l  l i e  a g a i n s t  an admini -  
s t r a t i v e  a u t h o r i t y  t o  e n j o i n  i t  from 
b r e a k i n g  t h e  law i n  much t h e  same circum- 
s t a n c e s  t h a t  i t  w i l l  l i e  a g a i n s t  an  
i n d i v i d u a l  ( p a r a g r a p h  4 2 )  . 

( 2 )  A d m i n i s t r a t i v e  i n c o n v e n i e n c e  i f  t h e  
i n j u n c t i o n  is  g r a n t e d  w i l l  no t  m i l i t a t e  
a g a i n s t  i t s  g r a n t ;  b u t  t h e  c o u r t  i n  i t s  

o r  suspend i ts  g r a n t  ( p a r a g r a p h  4 2 ) .  

(3) G e n e r a l l y  an  i n j u n c t i o n  w i l l  l i e  o n l y  t o  

' d i s c r e t i o n  may d e c i d e  t o  r e f u s e  the remedy 

p r o t e c t  p r i v a t e  r i g h t s  o f  t h e  p l a i n t i f f ,  Or 
i t  may be c la imed by a p r i v a t e  i n d i v i d u a l  
i f  he h a s  smrfered  special  damage. I n  
order to surmount t h e s e  problems o f  l o c u s  
s t a n d i ,  the  A t t o r n e y  G e n e r a l  may c l a i m  an  
i n j u n c t i o n  t o  s e c u r e  compliance w i t h  t h e  law 
a t  t h e  r e l a t i o n  of a p r i v a t e  i n d i v i d u a l  

( p a r a g r a p h s  43-44). 

110 .  x. t h e  power o f  t h e  High C o u r t  t o  i s s u e  i n t e r i m  

. chase  or p l a n n i n g  o r d e r s  u n t i l  t h e  f i n a l  deter-  
o r d e r s  s u s p e n d i n g  t h e  o p e r a t i o n  o f  compulsory pur- 

m i n a t i o n  o f  p r o c e e d i n g s  - Town & Country P l a n n i n g  
A c t  1 9 6 2 ,  s. 178 .  

111 .  See Marsh (B.) (Wholesale)  Ltd.  v. Commissioners 
O f  Customs and Excise  [ 1 9 7 O J  2 Q.B. 206. 
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I t  i s  n o t  c l e a r  t o  what e x t e n t  t h e  
i n j u n c t i o n  can be used ,  a s  an a l t e r -  
n a t i v e  t o  t h e  p r e r o g a t i v e  o r d e r  of 
p r o h i b i t i o n ,  t o  r e s t r a i n  t h e  u l t r a  
v i r e s  proceedings  of t r i b u n a l s  
( p a r a g r a p h  4 6 ) .  

An i n j u n c t i o n  w i l l  n o t  l i e  a g a i n s t  t h e  
Crown o r  Crown s e r v a n t s .  I t  i s  n e c e s s a r y  
t o  proceed  by way of  d e c l a r a t i o n ;  a 
consequence is  t h a t  it is i m p o s s i b l e  t o  
g e t  i n t e r i m  r e l i e f  a g a i n s t  t h e  Crown 
though an  a c t i o n  f o r  a d e c l a r a t i o n  may 
i n  some c i r c u m s t a n c e s  be  h e a r d  very  
q u i c k l y  ( p a r a g r a p h s  47-48). 

3. DECLARATIONS 

The P r e s e n t  Scope and E f f e c t  of t h e  D e c l a r a t i o n  

50. I t  would be a n  i m p o s s i b l e  t a s k  t o  l i s t  exhaus-  
t i v e l y  t h e  c a t e g o r i e s  of c a s e s  i n  which a d e c l a r a t i o n  
w i l l  i s s u e .  ' 1 2  As one commentator h a s  w r i t t e n ,  " t h e  
c a t e g o r i e s  of c a s e s  i n  which d e c l a r a t i o n s  have b e e n  
awarded i n  t h e  f i e l d  of p u b l i c  l a w  c a n n o t  be d e f i n e d  
w i t h  e x a c t i t u d e ;  
Unl ike  t h e  p r e r o g a t i v e  o r d e r s ,  c e r t i o r a r i  and p r o h i b -  
i t i o n ,  a d e c l a r a t i o n  w i l l  i s s u e  t o  c h a l l e n g e  s u b o r d i n a t e  
l e g i s l a t i o n . '  l 4  The c o u r t s  w i l l  r e a d i l y  g r a n t  d e c l a -  
r a t i o n s  where a d m i n i s t r a t i v e  a c t s  o r  o r d e r s  a r e  
c h a l l e n g e d .  Thus,  where a l o c a l  a u t h o r i t y  g r a n t e d  a 
c a r a v a n  s i t e  l i c e n c e  s u b j e c t  t o  c o n d i t i o n s  which i t  had 
no power t o  a t t a c h  t o  t h e  p e r m i s s i o n ,  a d e c l a r a t i o n  was 
g r a n t e d  t h a t  t h e  c o n d i t i o n s  were i n v a l i d . '  L5 

and t h e  c a t e g o r i e s  a r e  not  c l o s e d ' .  '' 

P a r t i c u l a r l y  

112. See R.S.C. Ord. 15, r. 16. 

113. de Smith,  op.  c i t .  (n.  13 above)  p. 501. 

114. See ,  m, N i c h o l l s  v. T a v i s t o c k  U.D.C. [ I 9 2 3 1  
2 Ch. 18. 

115. Mixnam's P r o p e r t i e s  Ltd. v. C h e r t s e y  U.D.C. [I9653 
A.C. 735. 
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i m p o r t a n t  u s e s  of t h e  d e c l a r a t i o n  have been t o  p r o t e c t  
t h e  r ights of t h o s e  w i t h  the  s t a t u s  (normal ly  u n d e r  s t a t u t e )  
o f  p u b l i c  employees when they  have been u n l a w f u l l y  d i s -  
missed,' l 6  and t o  a s s e r t  t he  r i g h t  o f  i n d i v i d u a l s  t o  pursue 
t h e i r  t r a d e  or b u s i n e s s , ' 1 7  or u s e  t h e i r  p r o p e r t y ,  f r e e  
f rom r e s t r i c t i o n s  imposed or l i k e l y  t o  be imposed i l l e g a l l y  
by p u b l i c  a u t h o r i t i e s .  '18 Unl ike  c e r t i o r a r i  and prohi -  
b i t i o n ,  a d e c l a r a t i o n  w i l l  l i e  t o  d e c l a r e  d e c i s i o n s  of 
d o m e s t i c  t r i b u n a l s  u l t r a  v i r e s .  

51. 
a v a i l a b i l i t y  o f  d e c l a r a t o r y  relief d i d  no t  depend o n  the  
a p p l i c a n t  having  a cause  o f  a c t i o n  independent  o f  t h e  app l i -  
c a t i o n  for a d e c l a r a t i o n .  Immunity from a t a x ,  r a t e s  or a 
c o n t r a c t u a l  l i a b i l i t y ,  or t h e  p r i v i l e g e  t o  c a r r y  o u t  re- 
developments  on l a n d  f r e e  f rom p l a n n i n g  r e s t r i c t i o n s  can be 
a s s e r t e d  by an  a c t i o n  f o r  d e c l a r a t o r y  r e l i e f ;  i n  n e i t h e r  
i s  there any i n d e p e n d e n t  cause  o f  a c t i o n .  The p l a i n t i f f  
must a s s e r t  an i n t e r e s t  r e c o g n i s e d  by law. 12' 
of  t h e  c o u r t  w i l l .  n o t  a l l o w  a d e c l a r a t i o n  to be g r a n t e d  
where t h e  i s s u e  between t h e  p a r t i e s  is  of  a p u r e l y  academic 
o r  h y p o t h e t i c a l  n a t u r e  and a r e a l  q u e s t i o n  has  n o t  been 
r a i s e d .  

119 

From t h e  first modern c a s e s , 1 2 0  i t  was c l e a r  t h a t  t he  

The d i g n i t y  

122 

116. 

117. 
118. 

119. 

120. 

121. 

122. 

Cooper v. Wi l son  [1937] 2 K . B .  309, C.A.; Barnard v. 
N a t i o n a l  Dock Labour Board [ 19531 2 Q. B. 18, C.A. ; 
Vine v. N a t i o n a l  Dock Labour  Board [1957] A.C. 488; 
Ri'dge v. Baldwin 19 4J A.C. 40. c . Vid o d a y a  
U n i v e r s i t y  C o u n c i l  v! S i l v a  [ 1965f1 W. LYR. 77, P.C. 
Nagle v. F e i l d e n  [1966] 2 Q.B. 633, C.A. 

Pyx G r a n i t e  Co. Ltd. v. M i n i s t r y  of  Housing and Local 
Government [ 19601 A.@. 260. 

., v. The Showmen's G u i l d  of G r e a t  B r i t a i n  
2 Q.B. 329, C.A. 

Dyson v. At torney-Genera l  1 K.B. 4-10, C.A.; 
Dyson v. A t t o r n e  -General [:;::] 1 Ch. 159, C.A.; 
Guaranty  T r u s t  C:. of  New York  v. Hanna & CO. [I9151 
2 K.B. 536, 558-562, C.A. ( P i c k f o e  
Cox v. Green [I9661 Ch. 216 (no  d e c l a r a t i o n  w i l l  l i e  
t o  a s s e r t  t h a t  t h e  a p p l i c a n t  a c t e d  i n  a c c o r d a n c e  wi th  
t h e  e t h i c a l  r u l e s  o f  the B.M.A. ) . 
See  Lord Sumner i n  R u s s i a n  Commercial and I n d u s t r i a l  
Bank v. B r i t i s h  Bank for  F o r e i g n  Trade [ 1921 J 2 A.C. 

452. 
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52. The d e c l a r a t i o n  has  two r o l e s .  I t  may be u s e d  t o  
make a s i m p l e  d e c l a r a t i o n  o f  t h e  a p p l i c a n t ' s  l e g a l  
p o s i t i o n ,  M . ~  h i s  r ights under  a c o n t r a c t  o r  t h a t  he 
i s  f r e e  t o  use h i s  l a n d  w i t h o u t  r e g a r d  t o  p l a n n i n g  
r e s t r i c t i o n s .  Th i s  i s  sometimes r e f e r r e d  t o  a s  t h e  use  
o f  t h e  d e c l a r a t i o n  a s  a n  o r i g i n a l  remedy. I t  w i l l  be 
s e e n  i n  paragraph  53 t h a t  i n  some c a s e s  t h e  c o u r t ' s  

. 

j u r i s d i c t i o n  t o  g r a n t  d e c l a r a t o r y  r e l i e f  i n  t h i s  s e n s e  
i s  o u s t e d  because a n  a d m i n i s t r a t i v e  body i s  he ld  to  have 
e x c l u s i v e  j u r i s d i c t i o n  o v e r  t h e  i s s u e ;  a l t e r n a t i v e l y ,  
a l t h o u g h  t h e  c o u r t  may have c o n c u r r e n t  j u r i s d i c t i o n  t o  
g r a n t  a d e c l a r a t i o n ,  i t  may r e f u s e  t o  g r a n t  i t  i n  i t s  
d i s c r e t i o n  because  the a d m i n i s t r a t i v e  remedy is  e q u a l l y  
c o n v e n i e n t .  The d e c l a r a t i o n  has  a l s o  a s u p e r v i s o r y  r o l e ;  
i n  t h i s  s e n s e  i t  is  u s e d  t o  d e c l a r e  a n  i l l e g a l  adtninis t r 'a-  
t i v e  d e c i s i o n  n u l l  and void .  Sometimes t h e  c o u r t  may 
g r a n t  d e c l a r a t i o n s  i n  b o t h  r o l e s .  Thus where a n  
a d m i n i s t r a t i v e  a u t h o r i t y  a c t i n g  w i t h o u t  . i u r i s d i c t i o n  
p u r p o r t s  t o  d e p r i v e  a n  a p p l i c a n t  of h i s  l e g a l  r ights ,  the  
c o u r t  may f i r s t  d e c l a r e  t h e  a d m i n i s t r a t i v e  d e c i s i o n  t o  be 
of  no e f f e c t  - the d e c l a r a t i o n  u s e d  as a s u p e r v i s o r y  
remedy - and t h e n ,  a t  l e a s t  where t h e  c o u r t ' s  o r i g i n a l  
j u r i s d i c t i o n  had n o t  been o u s t e d ,  i t  may go on  t o  d e c l a r e  
t h e  a p p l i c a n t ' s  l e g a l  r i g h t s .  123 T h i s  i s  i n  c o n t r a s t  t o  

123. T h i s  happened i n  Cooper v. W i l s o n  [1937] 2 K.B. 309, 
C.A. The a p p l i c a n t  was g r a n t e d  a d e c l a r a t i o n  t h a t  
h i s  d i s m i s s a l  from t h e  p o l i c e  f o r c e  was i n v a l i d  and 
and a l s o  t h a t  he was e n t i t l e d  t o  be r epa id  t h e  r a t e -  
a b l e  d e d u c t i o n s  t h a t  had been made from h i s  pay  
d u r i n g  h i s  s e r v i c e ,  an e n t i t l e m e n t  which h e  would 
have l o s t  i f  he had been v a l i d l y  d i s m i s s e d  f r o m  t h e  
f o r c e .  The combined j u r i s d i c t i o n  t o  g r a n t  d e c l a r a -  
t i o n s  i n  t h e  o r i g i n a l  and s u p e r v i s o r y  r o l e  i s  
d i s c u s s e d  by Z a m i r ,  ( 1  958) P u b l i c  Law 341, 352, and 
by Warren, (1966) 44 C.B.R. 610, 638-641. See a l s o  
pa ra .  54 below. 
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t h e  p r e r o g a t i v e  o r d e r s ;  t he  D i v i s i o n a l  Cour t  i n  
c e r t i o r a r i  p r o c e e d i n g s  w i l l  o n l y  quash  t h e  impugned 
o r d e r  and w i l l  n o t  s u b s t i t u t e  i t s  own v e r d i c t  o n  t h e  
merits . 
53. A l i m i t a t i o n  on  the  a v a i l a b i l i t y  cf the d e c l a r a -  
t i o n  a s  an o r i g i n a l  remedy, a l i m i t  o f  profound 
i m p o r t a n c e ,  was r e v e a l e d  i n .  t h e  case of  B a r r a c l o u g h  v. 
- Brown, 124 There the  a p p l i c a n t  was  t h e  s e c r e t a r y  t o  

. r i v e r  u n d e r t a k e r s  who had been g i v e n  a s t a t u t o r y  r i g h t  
t o  c l e a r  the river o f  sunken b o a t s  or barges  and t o  
c l a i m  expenses  f o r  t h i s  o p e r a t i o n  i n  a c o u r t  o f  summary 
j u r i s d i c t i o n .  The House of Lords h e l d  t h a t  he was not  
a b l e  t o  o b t a i n  a d e c l a r a t i o n  i n  the High C o u r t  t h a t  he 
was e n t i t l e d  t o  these expenses .  Lord Watson s a i d :  

"The r igh t  and the  remedy a r e  g i v e n  uno f l a t u ,  
and the o n e  c a n n o t  be d i s s o c i a t e d  from the o t h e r  ... The L e g i s l a t u r e  has  ... committed to  t h i s  
.summary c o u r t  e x c l u s i v e  j u r i s d i c t i o n  ... and has 
t h e r e f o r e  by p l a i n  i m p l i c a t i o n ,  enac ted  t h a t  no 
o t h e r  c o u r t  h a s  any a u t h o r i t y  t o  e n t e r t a i n  or 
decide these m a t t e r s . " l 2 5  

The High C o u r t ' s  j u r i s d i c t i o n  t o  g r a n t  d e c l a r a t o r y  
re l ief  is n o t  a f f e c t e d ,  however, i f  the r i g h t s  or pri- 
v i l e g e s  c la imed by t h e  a p p l i c a n t  are no t  g r a n t e d  by the 
s t a t u t e  which p r o v i d e s  a remedy f o r  the i r  p r o t e c t i o n .  
In Pyx G r a n i t e  Co. L t d .  v. M i n i s t r y  o f  Housing and Local 
Government, '  26 .the p l a i n t i f f  claimed d e c l a r a t i o n s  t h a t  
the development  wbich it' proposed  t o  carry o u t  on  i t s  

124 .  [1897] A.c. 615. 

125. W. a t  p. 622. The p r i n c i p l e  s t a t e d  here was 
f o l l o w e d  r e c e n t l y  i n  R e  A 1  - F i n  C o r p o r a t i o n ' s  - P a t e n t  [1970]  Ch. 160. 

126. [1960] A.C. 260. 



p r o p e r t y  was l e g a l  and t h a t  two M i n i s t e r i a l  d e c i s i o n s  
r e f u s i n g  them p e r m i s s i o n  t o  d e v e l o p  p a r t  of  the p r o p e r t y ,  
and imposing c o n d i t i o n s  w i t h  r e s p e c t  t o  o t h e r  p a r t s  were 
of  no e f f e c t .  I t  was argued f o r  t h e  M i n i s t r y  t h a t  t h e  
Town and Country P l a n n i n g  Act 1947 provided  t h e  o n l y  
procedure  by wh ich  a landowner c o u l d  a s c e r t a i n  w h e t h e r  
p e r m i s s i o n  f o r  development  was r e q u i r e d  and t h a t  the  
M i n i s t e r ’ s  d e c i s i o n s  under  the  A c t  were f i n a l .  These 
c o n t e n t i o n s  were f i r m l y  r e j e c t e d  by the House o f  Lords. 
Viscount  Simonds d i s t i n g u i s h e d  B a r r a c l o u g h  v. Brown i n  
t h e  f o l l o w i n g  way: 

“The c i r c u m s t a n c e s  he re  a r e  fa r  d i f f e r e n t .  The 
a p p e l l a n t  company a r e  g i v e n  no new r i g h t  of 
q u a r r y i n g  by the Act  o f  1947. T h e i r  r i g h t  i s  
a common l a w  r i g h t  and t h e  o n l y  q u e s t i o n  i s  how 
f a r  i t  has  been  t a k e n  away. They do n o t  uno 
f l a t u  c l a i m  u n d e r  t h e  A c t  and s e e k  a remedy 
e l sewhere .  On t h e  c o n t r a r y ,  t h e y  deny t h a t  they  
came w i t h i n  i t s  yurview, and seek a d e c l a r a t i o n  
t o  t h a t  effect .” 27 

54. But ,  i f  the t r i b u n a l  g i v e n  e x c l u s i v e  j u r i s d i c t i o n  
Sy the  A c t  c o n f e r r i n g  t h e  r i g h t  has a c t e d  i n  e x c e s s  o r  
abuse of j u r i s d i c t i o n  o r  i n  b r e a c h  o f  t he  r u l e s  o f  n a t u r a l  
j u s t i c e ,  the  High C o u r t  may d e c l a r e  the  t r i b u n a l ’ s  
d e c i s i o n  void’  28 by way o f  i ts  s u p e r v i s o r y  j u r i s d i c t i o n .  
Moreover,  i t  seems t h a t  the  c o u r t  may a l s o  declare t h a t  
on a c o r r e c t  i n t e r p r e t a t i o n  of the  r e l e v a n t  s t a t u t e  t h e  
a p p l i c a n t  i s  e n t i t l e d  t o  have h i s  c l a i m  upheld. 129 
d e c l a r a t i o n  s t a t i n g  the e n t i t l e m e n t  would have been  
g r a n t e d  by t h e  High  C o u r t  be fo re  the t r i b u n a l  g i v e n  

No 

127. 

128. 

129. 

- i b i d .  a t  p. 287. See a l s o  Lord J e r k i n s  a t  pp. 302-4. 

See e. Barnard  v. N a t i o n a l  Dock Labour Board 
[ 1953$i’Q- C.A. ; Ridge v. Baldwin 11 9641 
A.C. 40. 

Anisminic  L t d .  v. F o r e i g n  Compensation Commission 
11969-l 2 A.C. 147. 
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j u r i s d i c t i o n  by the  s t a t u t e  had p a s s e d  upon t h e  c l a i m ;  
b u t  a d e c l a r a t i o n  o f  e n t i t l e m e n t  may be g r a n t e d  i f  t h e  
t r i b u n a l  i n  coming t o  i t s ' d e c i s i o n  h a s  made an  e r r o r  of 
l a w  g o i n g  t o  i t s  j u r i s d i c t i o n .  If t h i s  a n a l y s i s  i s  
c o r r e c t  t h e  p o s i t i o n  is  reached t h a t  t h e  High C o u r t  may 
i n  c e r t a i n  c i r c u m s t a n c e s  combine i t s  s u p e r v i s o r y  and 
o r i g i n a l  j u r i s d i c t i o n  t o  g r a n t  d e c l a r a t i o n s  a l t h o u g h  i n  
the f i r s t  p l a c e  i t  had no o r i g i n a l  j u r i s d i c t i o n .  

55. If however, t h e  ground on wh ich  t h e  i n f e r i o r  
t r i b u n a l ' s  d e c i s i o n  is c h a l l e n g e d  i s  n o t  j u r i s d i c t i o n a l  
e r r o r  ( i n c l u d i n g  breach of the  r u l e s  o f  n a t u r a l  j u s t i c e )  
b u t  e r r o r  o f  l a w  on  the f a c e  o f  t h e  reco rd ,  the p o s i t i o n  
is  d i f f e r e n t .  The s u p e r v i s o r y  j u r i s d i c t i o n  t o  c o n t r o l  
t h e  t r i b u n a l ' s  d e c i s i o n  by a d e c l a r a t i o n  is  n o t  a v a i l -  
a b l e  i n  t h i s  case .  T h i s  was shown i n  Punton v. M i n i s t r y  
o f  P e n s i o n s  and N a t i o n a l  I n s u r a n c e  (No. 2).130 
a p p l i c a n t s  had been r e f u s e d  unemployment b e n e f i t  by the  
N a t i o n a l  I n s u r a n c e  Commissioner and  asked f o r  d e c l a r a t o n s  
t h a t  the Commissioner had come t o  a n  i n c o r r e c t  deter- 
m i n a t i o n  i n  l a w  and t h a t  t hey  were e n t i t l e d  t o  the 

b e n e f i t  c la imed.  The N a t i o n a l  I n s u r a n c e  Act 1946,  l a i d  
down t h e  c o n d i t i o n s  f o r  t h e  award o f  unemployment b e n e f i t ,  
t o  which, of c o u r s e ,  the  a p p l i c a n t s  had no r igh t  o u t s i d e  
t h e  s t a t u t e , 1 3 '  and a l s o  i n s t i t u t e d  t h e  machinery f o r  t h e  
d e t e r m i n a t i o n  of c l a i m  f o r  an  award of  b e n e f i t .  There 
was no q u e s t i o n  o f  t h e  Commissioner i n  any way exceeding 
h i s  j u r i s d i c t i o n ;  the  o n l y  ground o n  which s u p e r v i s i o n  
c o u l d  be c la imed was e r r o r  o f  l a w  on  t h e  f a c e  o f  the  
reco rd .  The C o u r t  of Appeal r e f u s e d  t o  g r a n t  the  dec la ra -  
t i o n s  asked  f o r  by the  a p p l i c a n t s .  One reason  f o r  t h i s  
d e c i s i o n  was t h a t  t h e r e  was no g r o u n d  f o r  d i s t r u b i n g  the  
t r i a l  j u d g e ' s  r e f u s a l  t o  g i v e  t h e  remedy i n  h i s  d i s c r e t i o n .  

The  

132  

130. [ I9641 1 W.L.R. 226, C.A. S e e  also Healey  v. M i n i s t e r  
of H e a l t h  [ 19551 1 Q.B. 221. 

131. So t h a t  t h e r e  was no q u e s t i o n  o f  the  p r i n c i p l e  i n  

132. See pa ra .  59 below on the d i s c r e t i o n a r y  n a t u r e  of 

42 

Pyx G r a n i t e  a p p l y i n g .  

d e c l a r a t o r y  r e l i e f .  



But t h e  c o u r t  of  Appeal a l s o  h e l d  t h a t  t h e r e  was no 
j u r i s d i c t i o n  a t  a l l  t o  g i v e  d e c l a r a t o r y  relief. S i n c e  
t h e  Commissioner’s  d e c i s i o n  was a d m i t t e d l y  i n t r a  v i r e s ,  
i t  was i m p o s s i b l e  t o  d e c l a r e  t h a t  t h e r e  had been no 
d e c i s i o n .  If a d e c l a r a t i o n  had been  g r a n t e d ,  t h e r e  would 
have been two i n c o n s i s t e n t  d e c i s i o n s ,  one of  t h e  Com- 
m i s s i o n e r  and one o f  t h e  Cour t ;  s i n c e  t h e  Act p r o v i d e d  
t h a t  the  d e c i s i o n  o f  t h e  Commissioner ( o r  a l o w e r  o f f i c e r  
or t r i b u n a l )  was a n e c e s s a r y  c o n d i t i o n  p r e c e d e n t  t o  an 
award o f  b e n e f i t  and t h e r e  was no p r o v i s i o n  f o r  a r e v i s i o n  
o f  h i s  d e t e r m i n a t i ~ n , ’ ~ ~  t h e  d e c l a r a t i o n  o f  t h e  H i g h  Court  
would be o f  no a v a i l  t o  t h e  a p p l i c a n t s .  I t  would have,  a s  
we have s e e n  i n  the  p r e v i o u s  p a r a g r a p h ,  been o t h e r w i s e  i f  
t h e  Commissioner’ s d e c i s i o n  had b e e n  void f o r  j u r i s d i c t i o n a l  
e r r o r ,  for t h e n  he  would have come t o  no d e c i s i o n  a t  a l l ,  
and the  a p p l i c a n t  c o u l d  have r e - a p p l i e d  f o r  b e n e f i t .  I t  
would a l s o  have b e e n  o t h e r w i s e  i f  t h e  a p p l i c a n t  h a d  sought 
c e r t i o r a r i ,  f o r  t h e  e f f e c t  of  t h a t  i s  to quash t h e  impugned 
d e c i s i o n .  

56. There  is  l i t t l e  d o n b t  t h a t  t h e  n o n - a v a i l a b i l i t y  Qf t h e  
d e c l a r a t i o n  i n  t h i s  t y p e  o f  c a s e  c o n s t i t u t e s  a weakness  i n  the  
law o f  a d m i n i s t r a t i v e  remedies.  The r e s u l t  is tha t  c e r t i o r a r i  

w i l l  l i e  i n  c i r c u m s t a n c e s  where a d e c l a r a t i o n  w i t h  a l l  its 
p r o c e d u r a l  a d v a n t a g e s  and more g e n e r o u s  time-limits w i l l  not .  
Th i s  d e f e c t  i n  t h e  a v a i l a b i l i t y  of t h e  d e c l a r a t i o n  has  t o  
some e x t e n t  d i s t u r b e d  t h e  opt imism o f  t h o s e  who f a v o u r e d  i t s  
expanded use  a s  a weapon f o r  c o n t r o l l i n g  i l l e g a l  adminis t ra -  
t i v e  a c t i o n .  

132. I n  T a y l o r  v. N.A.B. [I9561 P. 470, which was 
d i s t i n g u i s h e d  i n  Punton, t h e  N a t i o n a l  A s s i s t a n c e  
Board made a n  e r r o r  o f  law i n  c o n s t r u i n g  the r e l e v a n t  
s t a t u t e  and r e g u l a t i o n s ;  t h e  Board was e x p r e s s l y  
empowered t o  r e v i s e  i ts own d e t e r m i n a t i o n s ,  so a 
d e c l a r a t i o n  c o u l d  be g r a n t e d .  
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Locus s t a n d i  

57. Although i t  i s  n o t  n e c e s s a r y  f o r  t h e  g r a n t  o f  
d e c l a r a t o r y  r e l i e f  t h a t  th'e p l a i n t i f f  should  have  some 
o t h e r  independent  c a u s e  of a c t i o n ,  t h i s  does n o t  mean 
t h a t  t h e r e  a r e  no r e q u i r e m e n t s  t o  be s a t i s f i e d  regard- 
i n g  t h e  p l a i n t i f f ' s  s t a n d i n g  t o  c l a i m  t h i s  r e l i e f .  The 
r u l e s  ment ioned i n  p a r a g r a p h s  43-44 a s  g o v e r n i n g  t h i s  
q u e s t i o n  f o r  i n j u n c t i o n s  a l s o  a p p l y  t o  some e x t e n t  t o  
d e c l a r a t i o n s .  Thus,  i f  t h e  p l a i n t i f f  has  no l e g a l  r i g h t  

to p r o t e c t  o r  (it would seem from some c a s e s )  no s p e c i a l  
i n t e r e s t  a t  s t a k e ,  he must u se  t h e  r e l a t o r  a c t i o n  t o  
o b t a i n  a d e c l a r a t i o n .  I n  some c a s e  t h e  c o u r t s  have  
g r a n t e d  a d e c l a r a t i o n  a t  t h e  a p p l i c a t i o n  of a p e r s o n  
whose l e g a l  rights were not i n  i s s u e ,  though i n  none of 
them was the  q u e s t i o n  of  l o c u s  s t a n d i  d i scussed .  133 

58. But a m u c h - c r i t i c i s e d  r e c e n t  c a s e  c o n s t r u e s  t h e  
r e q u i r e m e n t  o f  l o c u s  s t a n d i  s t r i c t l y ,  and i n c i d e n t a l l y  
marks a n o t h e r  c o n t r a s t  between the s c o p e  of d e c l a r a t i o n  
and o f  c e r t i o r a r i .  I n  Gregory v. Camden L.B.C. 134 t h e  
borough c o u n c i l ,  a s  l o c a l  p l a n n i n g  a u t h o r i t y ,  had g i v e n  
p l a n n i n g  p e r m i s s i o n  f o r  a s c h o o l  t o  be  b u i l t  a t  t h e  r e a r  
o f  t he  p l a i n t i f f ' s  p roper ty .  I n  fact  t h e  c o r r e c t  proce- 
du re  had not  been adopted  and so  the g r a n t  o f  p e r m i s s i o n  

133. e.g. i n  P r e s c o t t  v. Birmingham C o r p o r a t i o n  [ 19551 
Ch. 210, C.A., a r a t e p a y e r  o b t a i n e d  a d e c l a r a t i o n  
t h a t  t h e  c o r p o r a t i o n ' s  free b u s  scheme f o r  old-age 
p e n s i o n e r s  was u l t r a  v i r e s .  Also s e e  Brownsea 
Haven P r o p e r t i e s o o l e  Corpora-58] 
Ch. 574,  C.A.,  where h o t e l  p r o p r i e t o r s  c h a l l e n g e d  
a one-way t ra f f ic  o r d e r ,  and Lee v. w. o f  g& 
c a t i o n  & S c i e n c e  E19681 66 L.G.R. 211 where a 
g o v e r n o r ,  p a r e n t  and a s s i s t a n t  mas ter  a t  a s c h o o l  
were g r a n t e d  a d e c l a r a t i o n  t h a t  t h e  t i m e  l i m i t e d  
by t h e  S e c r e t a r y  of S t a t e  f o r  Educat ion  f o r  making 
r e p r e s e n t a t i o n s  i n  o p p o s i t i o n  t o  a comprehensive 
s c h o o l  scheme was too  s h o r t .  

134. [ I 9 6 6 1  1 W.L.R. 899. The c a s e  is  c r i t i c i s e d  by Gould, 
(1970)  P u b l i c  Law 358, 368-370, on t h e  g round  t h a t  
t h e  o n l y  r e l e v a n t  q u e s t i o n  when t h e  d e c l a r a t i o n  i s  used 
a p u b l i c  law c o n t e x t  is w h e t h e r  t h e  a p p l i c a n t  has  a 
s u f f i c i e n t  i n t e r e s t  t o  have t h e  d e c i s i o n  d e c l a r e d  
void .  
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t n  b u i l d  was undoubtedly  i l l e g a l .  But Paul1  J. he ld  

t h a t  the  p l a i n t i f f ,  a l t h o u g h  he would no doubt  be 
inconvenienced  by t h e  proximi ty  o f  t h e  i n t e n d e d  s c h o o l ,  
had no l e g a l  s t a n d i n g  t o  ask  t h e  c o u r t  t o  d e c l a r e  t h e  
g r a n t  o f  p ? r m i s s i o n  void .  The b a s i s  f o r  t h i s  d e c i s i o n  
was t h a t  t h e  d e c l a r a t i o n ,  u n l i k e  the  p r e r o g a t i v e  o r d e r s ,  
is a remedy f o r  t h e  p r o t e c t i o n  o f  p e r s o n a l  l e g a l  r i g h t s ;  
the  a p p l i c a n t  had no l e g a l  r i g h t s  t o  p r o t e c t  and t h e r e -  
f o r e  he l acked  s t a n d i n g  t o  c h a l l e n g e  t h e  g r a n t  o f  plann- 
i n g  permiss ion .  If t h i s  approach i s  fo l lowed i n  t h e  
f u t u r e ,  t hen  a f u r t h e r  l i m i t a t i o n  h a s  been imposed on 
t h e  u s e f u l n e s s  o f  t h e  d e c l a r a t i o n  a s  a remedy i n  
a d m i n i s t r a t i v e  law. 

O t h e r  d i s c r e t i o n a r y  f a c t o r s  

59. The r e q u i r e m e n t  o f  l o c u s  s t a n d i  forms p a r t  o f  t h e  
p r i n c i p l e  t h a t  t h e  c o u r t  may r e f u s e  d e c l a r a t o r y  r e l i e f  i n  
t h e  e x e r c i s e  of i t s  d i s c r e t i o n .  I t  is  sometimes s a i d  t h a t  
t h e  d e c l a r a t i o n  i s  an  e q u i t a b l e  remedy. C e r t a i n l y  i t s  
r e m o t e r  o r i g i n s  a r e  t o  a g r e a t  e x t e n t  t o  be f o u n d  i n  t h e  
o l d  p r a c t i c e  of t h e  Court of  Chanccry ,  bu t  now i t s  
e x e r c i s e  i s  n o t  r e a l l y  c o n t r o l l e d  by t h e  c o n s i d e r a t i o n s  
which p r e v a i l  when a c o u r t  d e t e r m i n e s  whether  t o  g r a n t  an 
e q u i t a b l e  remedy. '35 But sometimes t h e  c o u r t  w i l l  re fuse  
a d e c l a r a t i o n  f o r  s i m i l a r  r easons  t o  those  which might  
l e a d  i t  t o  r e f u s e  an  i n j u n c t i o n ,  e.g., because compliance 
w i t h  t h e  terms o f  t h e  d e c l a r a t i o n  would be i m p r a c t i c a b l e ,  
o r w o u l d  l e a d  t o  s e r i o u s  p u b l i c  (as opposed t o  mere 
a d m i n i s t r a t i v e )  inconvenience .  I t  used t o  be a r g u e d  t h a t  
where a remedy by way o f  p r e r o g a t i v e  o r d e r  m i g h t  have been 
a v a i l a b l e ,  a d e c l a r a t i o n  might be r e f u s e d  by t h e  c o u r t .  

But t h i s  i s  c l e a r l y  n o t  the law a t  t h e  p r e s e n t  t i m e .  

135. The c o u r t  w i l l  n o t ,  f o r  example,  c o n s i d e r  w h e t h e r  
i r r e p a r a b l e  harm has  been done. And, o f  c o u r s e ,  
t h e r e  w i l l  g e n e r a l l y  be no q u e s t i o n  of an a l t e r -  
n a t i v e  remedy i n  damages. 
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P r o c e d u r e  

60. D e c l a r a t o r y  re l ief  is  c l a i m e d  under  R.S.C. Order  15, 
r u l e  16. S i n c e  by Order  18, r u l e  15(1)  t h e  p l a i n t i f f  ms t  
s t a t e  s p e c i f i c a l l y  i n  h i s  s t a t e m e n t  o f  c l a im t,he r e l i e f  o r  
remedy sough t ,  i t  i s  d o u b t f u l  whether  a d e c l a r a t i o n  could 
be g r a n t e d  i f  t he  p l a i n t i f f  has  n o t  asked f o r  t h i s  form of 
relief. P r o c e e d i n g s  may be i n s t i t u t e d  i n  any D i v i s i o n  of 
the High C o u r t  b e f o r e  a single j u d g e  o r  a t  A s s i z e s  and may 
be  begun by w r i t  o r  o r i g i n a t i n g  summons. The normal  i n t e r -  
l o c u t o r y  procedure  a p p l i e s  a s  i n  a l l  c i v i l  a c t i o n s .  Thus 
it is p o s s i b l e  t o  o b t a i n  d i s c o v e r y  of documents,  and o r a l  e v i -  
dence  ard c ross -examinat ion  is, of c o u r s e ,  a l lowed.  There 
a p p e a r s  t o  be no t i m e - l i m i t  on t h e  i n s t i t u t i o n  o f  proceed- 
i n g s  f o r  d e c l a r a t o r y  r e l i e f .  F i n a l l y ,  t h e  a p p l i c a t i o n  f o r  

. d e c l a r a t o r y  re l ief  may b e  combined, and o f t e n  i s  i n  f a c t ,  
w i t h  an  a p p l i c a t i o n  for an i n j u n c t i o n  or a c l a i m  f o r  
damages. T h i s  i s  i n  marked c o n t r a s t  t o  t h e  p r e r o g a t i v e  
o r d e r s  .which c a n n o t  be a p p l i e d  f o r  i n  c o n j u n c t i o n  w i t h  
o t h e r  remedies .  

Summary 

61. ( 1 )  The d e c l a r a t i o n  is n o t  l i m i t e d  t o  cases 
where there has  been a “ d u t y  t o  a c t  
j u d i c i a l l y f t :  
d e c l a r e  t h e  i n v a l i d i t y  o f  a d m i n i s t r a t i v e  
o r d e r s  and d e l e g a t e d  l e g i s l a t i o n  ( p a r a -  

it can  be g r a n t e d  t o  

g r a p h  5 0 ) .  

(2) U n l i k e  the p r e r o g a t i v e  o r d e r s ,  i t  c a n  be 
g r a n t e d  i n  r e s p e c t  of domest ic  t r i b u n a l s  
p a r a g r a p h  5 0 ) .  

(3) The a v a i l a b i l i t y  of the d e c l a r a t i o n  d o e s  
n o t  depend on w h e t h e r  t h e  a p p l i c a n t  h a s  
an i n d e p e n d e n t  c a u s e  of a c t i o n ,  b u t  h e  
must a s s e r t  a r e a l  i n t e r e s t  r e c o g n i s e d  
i n  l a w  ( p a r a g r a p h  51). 
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The d e c l a r a t i o n  i s  n o t  mere ly  a s u p e r v i s o r y  
remedy, b u t  is a l s o  o r i g i n a l  i n  t h e  s e n s e  
t h a t  i t  may d e c l a r e  t h e  a p p l i c a n t ' s  rights 
w i t h o u t  r e f e r e n c e  n e c e s s a r i l y  t o  any  
d e c i s i o n  of an a d m i n i s t r a t i v e  a u t h o r i t y  
( p a r a g r a p h  52) .  

The High C o u r t  w i l l  n o t  g r a n t  a 
d e c l a r a t i o n  where t h e  r i g h t  o r  p r i v i l e g e  
i n  r e s p e c t  of which i t  is  sought  h a s  been 
c o n f e r r e d  on  t h e  a p p l i c a n t  by a s t a t u t e  
which a l s o  p r o v i d e s  a remedy f o r  t h e  
p r o t e c t i o n  of t h a t  r i g h t  o r  p r i v i l e g e .  
But where t h e  body which  has  j u r i s d i c t i o n  
t o  g r a n t  t h a t  s t a t u t o r y  remedy has  made 
an  e r r o r  g o i n g  t o  j u r i s d i c t i o n ,  t h e  High 
C o u r t  c a n  d e c l a r e  t h a t  a n  e r r o r  h a s  b e e n  
made, and w i l l  make f u r t h e r  a d e c l a r a t i o n  
o f  t h e  a p p l i c a n t ' s  rights. It  i s  o t h e r -  
w i s e  i f '  t h e  ground on which t h e  i n f e r i o r  
t r i b u n a l ' s  d e c i s i o n  i s  c h a l l e n g e d  is e r r o r  
of  l a w  on  t h e  Pace n o t  g o i n g  t o  j u r i s -  
d i c t i o n  ( p a r a g r a p h  53-56). 

The d e c i s i o n s  on l o c u s  s t a n d i  c o n f l i c t ;  i n  
t h e  most  r e c e n t  c a s e ,  where t h e  i s s u e  was 
f u l l y  a rgued ,  t h e  c o u r t  h e l d  t h a t  a 
d e c l a r a t i o n  would o n l y  i s s u e  t o  an  a p p l i c a n t  
who had a l e g a l  r i g h t  t o  p r o t e c t  ( p a r a g r a p h s  

57-58). 
The c o u r t  may r e f u s e  d e c l a r a t o r y  r e l i e f ,  i n  
i t s  d i s c r e t i o n ,  on a v a r i e t y  o f  o t h e r  
g r o u n d s  (paragraph  59 ) .  

The d e c l a r a t i o n  i s  a p p l i e d  f o r  i n  t h e  same 
way and s u b j e c t  t o  t h e  same procedure  as 
o r d i n a r y  c i v i l  a c t i o n s .  There i s  f u l l  i n t e r -  
l o c u t o r y  p rocess .  There is  no t i m e - l i m i t  
on  . the i n s t i t u t i o n  of t h e s e  p r o c e e d i n g s ;  
t h e y  may b e  brought  i n  c o n j u n c t i o n  w i t h  an 
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a p p l i c a t i o n  f o r  an i n j u n c t i o n  o r  o t h e r  
non-prerogat ive  remedies (paragraph  60)  . 

4. STATUTORY REMEDIES 

62.  
common f o r  s t a t u t e s  t o  provide  remedies f o r  t h e  c o n t r o l  
by t h e  High C o u r t  o f  a d m i n i s t r a t i v e  o r d e r s  and a c t i o n .  
These s t a t u t e s  o f t e n  p r o v i d e  t h a t ,  a p a r t  from t h e  
p r e s c r i b e d  method o f  cha l l enge ,  t h e  M i n i s t e r ' s  or o t h e r  
body ' s  o r d e r s  sha l l .  n o t  be q u e s t i o n e d  i n  any legal  
p r o c e e d i n g s  whatsoever .  The e f fec t  o f  s u c h  c l a u s e s  on 
t h e  a v a i l a b i l i t y  o f  €he p r e r o g a t i v e  o r d e r s  has  a l r e a d y  
been d i scussed .  r36  
s a y  t h a t  t he  law i s  now i n  a s t a t e  o f  c o n s i d e r a b l e  
u n c e r t a i n t y ;  a f t e r  t h e  d e c i s i o n  of t h e  House of Lords  i n  
Anisminic  Ltd. v. F o r e i g n  Compensation Commission' 37 , it  
i s  n o t  c l e a r  w h e t h e r  it is  p o s s i b l e  e n t i r e l y  to e x c l u d e  
review of a d m i n i s t r a t i v e  o r d e r s  by c e r t i o r a r i  o r  by 
d e c l a r a t i o n  a f t e r  t h e  l imi t ed  p e r i o d  o f  time a l l o w e d  for 
c h a l l e n g e  u n d e r  t h e  s t a t u t o r y  p r o c e d u r e .  I n  many c a s e s  

i t  i s  o b v i o u s l y  u n r e a s o n a b l e  and a g a i n s t  t h e  p u b l i c  
i n t e r e s t  t o  p e r m i t  c h a l l e n g e  t o  a compulsory p u r c h a s e  
o r d e r  t o  be made y e a r s  a f t e r w a r d s  when t h e  l a n d  concerned 
may a l r e a d y  have been  redeveloped.  But i n  o t h e r  cases i t  
is n o t  so c l e a r  why a s h o r t  l i m i t a t i o n  pe r iod  h a s  been 
imposed. We would i n s t a n c e  t h e  f a c t  t h a t  t r e e  a n d  bui ld-  
i n g  p r e s e r v a t i o n  o r d e r s  under  t he  Town and Count ry  Plann- 
i n g  A c t  1962 c a n n o t  b e  c h a l l e n g e d  a f t e r  s i x  weeks. 
of  t h i s ,  and a l s o  t h e  doubts  a s  to  t h e  e f f i c a c y  o f  t ime 
and e x c l u s i o n  c l a u s e s  a r i s i n g  f rom t h e  Anisminic  d e c i s i o n ,  

136, See pa ras .  26-27 above. 

137. [19691 2 A.C. 147. 

138. See  H.W.R. Wade, (1969) 85 L.Q.R. 198, 208. 

I n  the l a s t  t h i r t y  or more y e a r s  i t  has become 

I t  is  s u f f i c i e n t  a t  t h i s  p o i n t  t o  

k h e r e  i s  much t o  be s a i d  f o r  a s h o r t  l i m i t a t i o n  p e r i o d ;  1 3 8  

Because 
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we t h i n k  t h a t  t h i s  a s p e c t  of remedies  i n  a d m i n i s t r a t i v e  
l a w  needs  t o  be r econs ide red .  1 39 

63. Here we a r e  more concerned w i t h  t h e  o t h e r  a s p e c t s  
o f  s t a t u t o r y  rev iew,  i n  p a r t i c u l a r  t o  whom it  is  a v a i l -  
a b l e  and i t s  procedure .  For t h i s  purpose  i t  may be use- 
f u l  t o  examine b r i e f l y  the  code l a i d  down by the Town 
and Country P l a n n i n g  A c t  1962 ( a s  amended i n  some d e t a i l s  
by the  Town and Count ry  P l a n n i n g  A c t  1968)!~ '  S e c t i o n  
178 o f  t h e  1962 s t a t u t e  ( a s  amended) provides  t h a t  any 
p e r s o n - a g g r i e v e d  by a s t r u c t u r e  p l a n  or l o c a l  p l a n  or by 
any a l t e r a t i o n ,  r e p e a l  o r  rep lacement  o f  any s u c h  p l a n  
may q u e s t i o n  t h e  v a l i d i t y  of  any o f  t h e s e  p l a n s  on  the  
ground,  p r i m a r i l y ,  t h a t  i t  was n o t  made w i t h i n  the  powers 
c o n f e r r e d  by P a r t  1 o f  t h e  1968 A c t  by apply ing  t o  t h e  
High C o u r t  w i t h i n  s i x  weeks of  the  p u b l i c a t i o n  o f  t h e  
f i r s t  n o t i c e  o f  the  approval  o r  a d o p t i o n  of the p l a n .  On 
an  a p p l i c a t i o n  t h e  H i g h  Cour t  h a s  power, f irst ,  by i n t e r i m  
o r d e r  t o  suspend t h e  o p e r a t i o n  o f  the  p lan  w h o l l y  or i n  
p a r t ,  e i t h e r  g e n e r a l l y  o r  i n  BO f a r  a s  i t  a f f e c t s  any 
p r o p e r t y  o f  t h e  a p p l i c a n t ,  u n t i l  t h e  f i n a l  d e t e r m i n a t i o n  
o f  t h e  p r o c e e d i n g s ;  secondly ,  i t  may wholly o r  i n  p a r t  
quash the  p l a n ,  a g a i n  e i t h e r  g e n e r a l l y  o r  i n  s o  f a r  as i t  
a f f e c t s  t h e  a p p l i c a n t ' s  p r o p e r t y ,  i f  i t  i s  s a t i s f i e d  t h a t  
t h e  p l a n  is o u t s i d e  t h e  powers c o n f e r r e d  by P a r t  1 of  the  
1968 A c t ,  o r  t h e  a p p l i c a n t ' s  i n t e r e s t s  have been sub- 
s t a n t i a l l y  p r e j u d i c e d  by any f a i l u r e  t o  comply w i t h  the  
r e q u i r e m e n t s  o f  P a r t  1 o f  t h e  1968 A c t .  

139. See para .  27 above. 

140. See a l s o  A c q u i s i t i o n  of  Land ( A u t h o r i s a t i o n  
Procedure)  A c t  1946, Sched. 1 ,  p a m - 1 5  

(compulsory p u r c h a s e  o r d e r s )  ; Housing A c t  1957,  
Sched. 4, pa ra .  2 ( c l e a r a n c e  o r d e r s ) .  
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64. The f i r s t  t h i n g  t h a t  may be n o t e d  is the v a l u a b l e  
power t o  suspend t h e  p l a n ' s  o p e r a t i o n  by i n t e r i m  o r d e r .  
There  i s  a s i m i l a r  power i n  t h e  c o u r t  so t o  o r d e r  on  an 
a p p l i c a t i o n  f o r  l e a v e  t o  apply  f o r  t h e  p r e r o g a t i v e  o r d e r s ;  
b u t  on t he  o t h e r  hand, the  c o u r t s  have  come to  the l o g i c a l ,  
i f  i n  p r a c t i c e  u n p a l a t a b l e ,  c o n c l u s i o n  t h a t  an i n t e r i m  
d e c l a r a t i o n  cannot  be g ran ted .  14' 
n o t i c e d  is  t h a t  t h e  requi rement  of " s u b s t a n t i a l  p r e j u d i c e "  
t o  t h e  a p p l i c a n t ' s  i n t e r e s t  does n o t  apply  t o  an u l t r a  - v i r e s  o r d e r ;  o n l y  i f  t h e  o r d e r  i s  impugned on  t h e  ground 
t h a t  t h e  c o r r e c t  p r o c e d u r a l  and f o r m a l  r e q u i r e m e n t s  of t h e  
A c t  have n o t  been compl ied  w i t h  i s  i t  r e l e v a n t .  

The second p o i n t  t o  be 

"Person  aggr ieved"  

65. I t  is  Lhe meaning of  t h e  words ,  "person a g g r i e v e d "  
which has  g i v e n  t h e  c o u r t s  most d i f f i c u l t y .  T h i s  
c o r r e s p o n d s  t o  the r e q u i r e m e n t  o f  l o c u s  s t a n d i  which we 

142 have d i s c u s s e d  i n  r e l a t i o n  t o  t h e  j u d i c i a l  remedies .  
The l e a d i n g  c a s e  i s  Buxton v. M i n i s t e r  of Housing and Local 
Government . 1 4 3  
by t h e  l o c a l  p lanning '  a u t h o r i t y  t o  a l l o w  them t o  deve lop  
t h e i r  l a n d  by d i g g i n g  c h a l k  was a l l o w e d  by the M i n i s t e r .  
Major  Buxton and o t h e r  ne ighbours  a p p l i e d  t o  t h e  High Court  
under  s e c t i o n  31 ( 1  ) of t h e  Town and Country P l a n n i n g  Act 
1959 t o  quash t h e  M i n i s t e r ' s  d e c i s i o n  on t h e  g r o u n d  that, 
t h e  company' s proposed  o p e r a t i o n s  would i n j u r e  t h e i r  land.  
I t  was h e l d  by Salmon J. t h a t  t h e  e x p r e s s i o n ,  " p e r s o n  

141. See pa ra .  48 above. 

142. See  pa ras .  2 1 ,  33,  43 and 57 above. 

143. [ I 9 6 1 1  1 Q . B .  278 .  
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a g g r i e v e d "  i n  a s t a t u t e  meant a p e r s o n  who had s u f f e r e d  
a l e g a l  g r i e v a n c e ,  and t h a t  a s  the  a p p l i c a n t s  had had 
no s t a t u t o r y  r ight t o  have t h e i r  r e p r e s e n t a t i o n s  con- 
sidered a t  t h e  pLanning i n q u i r y  and a s  y e t  no common law 
r i g h t  had been i n f r i n g e d ,  they  w e r e  unable  t o  c h a l l e n g e  
t h e  M i n i s t e r ' s  d e c i s i o n .  The j u d g e  remarked, o b i t e r ,  
t h a t  t h e  words " p e r s o n  aggr ieved"  for c e r t i o r a r i  do no t  
n e c e s s a r l l y  mean t h e  same a s  " p e r s o n  aggr ieved"  w i t h i n  

t h e  meaning of t h e  1959 A c t .  144 

6 6 .  This  c a s e  e x c i t e d  some cri t icism, and l a t e l y  t h e r e  
h a s  been some s i g n  t h a t  t h e  c o u r t s  are p r e p a r e d  t o  adopt 
a more l i b e r a l  approach .  The remarks  of Lord Denning M.R. 
i n  Maurice v. L.C.C.";' perhaps p r o v i d e  a p o i n t e r  t o  the  
c o r r e c t  c o n s t r u c t i o n  o f  "person  aggr ieved ."  T h e r e  he 
s a i d ,  r e p e a t i n g  h i s  dictum i n  A-G o f  t h e  Gambia v. N ' J ie :  146 

"The words ' pe r son  aggr i eved '  a r e  of wide i m p o r t  
and s h o u l d  n o t  be s u b j e c t e d  to  a r e s t r i c t i v e  
i n t e r p r e t a t i o n .  They do n o t  i n c l u d e ,  of c o u r s e ,  
a mere busybody who is  i n t e r f e r i n g  i n  t h i n g s  
which do n o t  concern  h i m :  b u t  they  do i n c l u d e  
a p e r s o n  who has  a g e n u i n e  g r i e v a n c e  b e c a u s e  an 
o r d e r  has  been made which p r e j u d i c i a l l y  a f f e c t s  
h i s  i n t e r e s t s " .  147 

However, i n  Gregory  v. Camdcn L.B.C. 148 
he was a s s i s t e d  by t h e  d e c i s i o n  i n  Buxton; c e r t a i n l y  t h e  more 
r e s t r i c t i v e  approach  t o  l o c u s  s t a n d i  i n  a c t i o n s  f o r  
d e c l a r a t o r y  re l ief  e x e m p l i f i e d  by t h a t  case  seems t o  cor- 
respond t o  t h e  view t aken  by Salmon J. i n  Buxton. 

P a u l 1  J. s a i d  t h a t  

144- 

145 .  

146 .  

147 .  

148 .  

i b i d .  a t  p. 2 8 6 .  Salmon J. ( a t  PP. 282-3 )  endorsed 
t h e  c r i t i c i s m s  o f  t he  p h r a s e  t t pe r son  a g g r i e v e d "  made 
bv Lord P a r k e r  C. J. i n  E a l i n g  C o r p o r a t i o n  v. Jones 

[ 1964.1 2 Q .  B. 3 6 2 ,  C.A. 

[ I 9 6 1 1  A.C. 6 1 7 ,  6 3 4 ,  P.C. 

n. 145 above a t  p. 378:  t h e  remarks a r e  o n l y  o b i t e r  
f o r  t h e  words of t h e  s t a t u t e  concerned,  London 
B u i l d i n g  A c t  1930 ,  r e f e r  t o  a person "who may deem 
himself aggr ieved" .  

[ I 9 6 6 1  1 W.L.R. 8 9 9 ,  9 0 8 .  

- 
[ I 9 5 9 1  1 Q.B. 3 8 4 ,  390 .  
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P r o c e d u r e  

67. Order  94 o f  t h e  R u l e s  o f  t h e  Supreme C o u r t  l a y s  
down t h e  p r o c e d u r e  a p p l i c a b l e  t o  s t a t u t o r y  c h a l l e n g e  of 
o r d e r s  or a d m i n i s t r a t i v e  a c t i o n .  The  a p p l i c a t i o n  must 
be made by o r i g i n a t i n g  motion and must  S t a t e  t h e  grounds  
o f  a p p l i c a t i o n .  The j u r i s d i c t i o n  i s  e x e r c i s a b l e  by a 
s i n g l e  judge  o f  t h e  Queen's Bench D i v i s i o n .  E v i d e n c e  a t  
t h e  h e a r i n g  of  t h e  motion i s  r e q u i r e d  t o  be g i v e n  by 
a f f i d a v i t ,  though t h e  c o u r t  may o r d e r  o r a l  e v i d e n c e  . t o  
be g i v e n  and may p e r m i t  c r o s s - e x a m i n a t i o n  of  the  o t h e r  
p a r t y .  r49 
must be f i l e d  i n  t h e  Crown Office w i t h i n  14 d a y s  o f  
s e r v i c e  o f  the n o t i c e  o f  motion, and a t  t h e  same  t i m e  a 
copy of t h e  a f f i d a v i t  must be s e r v e d  on t h e  respondent .  

. The l a t t e r  t h e n  h a s  21 days i n  wh ich  t o  f i l e  any a f f i d a v i t  
i n  o p p o s i t i o n  t o  the a p p l i c a t i o n ,  a n d  a t  thE t  t i m e  must 
s e r v e  a copy on t h e  a p p l i c a n t .  G e n e r a l l y  t h e  n io t ion  w i l l  
n o t  be h e a r d  u n t i l  14 days  a f t e r  t h a t  da t e .  

Any a f f i d a v i t  i n  s u p p o r t  o f  a n  a p p l i c a t i o n  

Summary 

68. 
b r o a d l y  s i m i l a r  p u r p o s e s  a s  t h e  p r e r o g a t i v e  o r d e r s  and t h e  
d e c l a r a t o r y  judgment,  i s  evidence  o f  t h e  need f e l t  for 
s p e c i a l  p r o c e d u r e s i n  a number o f  i m p o r t a n t  a r e a s  o f  
a d m i n i s t r a t i o n ;  t h i s  is, pe rhaps ,  shown by t h e  more l i m i t e d  
t ime p e r i o d s  f o r  c h a l l e n g e ,  the less cumbersome p r o c e d u r e  
u n d e r  O r d e r  94, and t h e  f o r m u l a t i o n  of "person aggr ieved" .  
One o f  t h e  most d i f f i c u l t  q u e s t i o n s  i n  any a t t e m p t e d  reform 
of a d m i n i s t r a t i v e  remedies  is the e x t e n t  t o  which s p e c i a l  
s t a t u t o r y  p r o c e d u r e s  a r e  t o  be a f f e c t e d  by o u r  p r o p o s a l s .  
T h i s  i s  one of  t h e  problems d i s c u s s e d  l a t e r  i n  t h e  course  
of t h e  Working Paper .  1 50 

The e x i s t e n c e  o f  s p e c i a l  s t a t u t o r y  remedies ,  w i t h  

149. R.S.C. Ord.  38, r.. 2(3). 
150 See  pa ras .  117-1 20 below. 
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111. SLJMMARY OF DEFECTS OF THE PRESENT LAW 

69. H i t h e r t o  we have looked a t  t h e  remedies i n d i v i d u a l l y ;  
it i s  now time t o  r ev iew them a s  a whole. There a r e  those  
who have expres sed  s a t i s f a c t i o n  w i t h  t h e  p r e s e n t  p o s i t i o n .  
Thus,  t h e  Franks  Committee on A d m i n i s t r a t i v e  T r i b u n a l s  and 
E n q u i r i e s  c o n s i d e r e d  t h a t  t h e  c h a l l e n g e  t o  the j u r i s d i c t i o n  
of t r i b u n a l s  and i n q u i r i e s  s h o u l d  c o n t i n u e  t o  be made 
p r i m a r i l y  by t h e  p r e r o g a t i v e  o r d e r s .  51 
r e j e c t e d  t h e  a l l e g a t i o n  t h a t  the  procedure  i n v o l v e d  i n  seek- 
i n g  t h e s e  remedies  was unduly complex. We, however,  do n o t  
t a k e  such  a s a n g u i n e  view of  t h e  p r e s e n t  law. 

70. The p r e r o g a t i v e  o r d e r s  a r e  b e d e v i l l e d  by a complex 
and r e s t r i c t i v e  p rocedure  and p r a c t i c e .  I t  is  a weakness 
o f  t h e  o r d e r s  tha t  d i s c o v e r y  of documents c a n n o t  be o b t a i n e d .  
Moreover i t  may be t h a t  a p o t e n t i a l  a p p l i c a n t  who did no t  

t i m e  a f t e r  it was t a k e n  w i l l  be u n a b l e  t o  u s e  t h e  o r d e r s  
a f t e r  t h e  l a p s e  o f  six months. Again ,  i t  i s  n o t  c l e a r  
w h e t h e r  c e r t i o r a r i  is o n l y  a v a i l a b l e  when t h e r e  i s  a duty  
on t h e  p a r t  of t h e  deciding a u t h o r i t y  “ t o  a c t  j u d i c i a l l y ” ,  
w h a t e v e r  t h a t  may mean. I t  is for c o n s i d e r a t i o n  whether the 
c o u r t s  shou ld  n o t  be more ready  t o  admit o r a l  ev idence  and 
p e r m i t  c ross -examinat ion .  

The Committee 

w of  t h e  i l l e g a l i t y  of t h e  a d m i n i s t r a t i v e  a c t i o n  for some 

151. 1957, Cmnd. 218, paras .  114, 117. 
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71. None of t h e s e  r e s t r i c t i o n s  a p p l i e s  t o  d e c l a r a t o r y  
r e l i e f  or i n j u n c t i o n s .  Lord Denning wro te ,  e x t r a -  
j u d i c i a l l y :  

" J u s t  a s  t h e  p ick  and s h o v e l  i s  no l o n g e r  s u i t a b l e  
for t h e  winning  of c o a l ,  so a l s o  t h e  p rocedure  of 
mandamus, c e r t i o r a r i  and a c t i o n s  on t h e  c a s e  a r e  
n o t  s u i t a b l e  f o r  t he  winning of  freedom i n  t h e  new 
age They must be r ep laced  by new and up t o  d a t e  
machinery,  by d e c l a r a t i o n s ,  i n  j u n c t i o n s  and a c t i o n s  
f o r  neg l igence" .  152 

But more than  twer*ty y e a r s  a f t e r  t h a t  s t a t e m e n t  l i m i t a t i o n s  
of t h e  d e c l a r a t i o n  have become more appa ren t .  As we have 
s e e n ,  i t  w i l l  n o t  be g r a n t e d  t o  c h a l l e n g e  t h e  d e c i s i o n  of 
a t r i b u n a l  f o r  e r r o r  o f  law on the f a c e  of t h e  r e c o r d ,  a t  
l e a s t  where a d e c l a r a t i o n  t o  t h a t  e f f e c t  would be o f  no 

. a v a i l  t o  t h e  a p p l i c a n t .  Moreover, on t h e  most r e c e n t  
a u t h o r i t y  t h e  r equ i r emen t  of s t a n d i n g  is  more s t r ic t  for 
d e c l a r a t i o n s  (and much more f o r  i n j u n c t i o n s  a c c o r d i n g  t o  
e s t a b l i s h e d  a u t h o r i t y )  t han  f o r  the p r e r o g a t i v e  o r d e r s .  

72. The t r u t h  i s ,  t h e r e f o r e ,  t ha t  t h e  p r e r o g a t i v e  o r d e r s  
on the one hand, and the d e c l a r a t i o n s  and i n j u n c t i o n s  on the 
o t h e r ,  each  have advan tages  and d i s a d v a n t a g e s  compared to- 
the o t h e r .  Noth ing  e x c e p t  h i s t o r y  j u s t i f i e s  these d i s t i n c -  
t i o n s .  We have s e e n  t h a t  i t  is n o t  p o s s i b i e  t o  claim them 
bo th  i n  the same proceedings .  The l i t i g a n t  may t h u s  be 
c o n f r o n t e d  w i t h  a d i f f i c u l t  cho ice .  The p o s i t i o n  seems t o  
us t o  be whol ly  un reasonab le .  Our su rvey  o f  t he  p r e s e n t  

152. Freedom under  t h e  Law, 1949, p. 126. 
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l a w  has  l e d  us  t o  a g r e e  w i t h  t h e  c o n c l u s i o n s  o f  
P r o f e s s o r  S.A. d e  S m i t h  who i n  h i s  ev idence  t o  the 

Franks  Committee wrote :  

" U n t i l  t h e  L e g i s l a t u r e  i n t e r v e n e s ,  t h e r e f o r e ,  
we s h a l l  c o n t i n u e  t o  have two sets o f  
remedies a g a i n s t  t h e  u s u r p a t i o n  o r  abuse  o f  
power by a d m i n i s t r a t i v e  t r i b u n a l s  - remedies  
which o v e r l a p  b u t  do n o t  c o i n c i d e ,  which must 
be sought  i n  whol ly  d i s t i n c t  forms  o f  proceed-  
ings, which a r e  o v e r l a i d  w i t h  t e c h n i c a l i t i e s  
and f i n e  d i s t i n c t i o n s ,  b u t  which would con- 
j o i n t l y  c o v e r  a v e r y  s u b s t a n t i a l  a r e a  o f  t h e  
e x i s t i n g  f i e l d  o f  j u d i c i a l  c o n t r o l .  T h i s  
s t a t e  of a f f a i r s  b e a r s  a s t r i k i n g  resemblance  
t o  t h a t  wh ich  o b t a i n e d  when E n g l i s h  c i v i l  
p rocedure  was s t i l l  b e d e v i l l e d  by the o l d  
forms o f  a c t i o n . I ' l 5 3  

We do n o t  t h i n k  there  a r e  many who now d i s a g r e e  w i t h  t h e s e  
remarks.  More d i f f i c u l t  i s  t h e  q u e s t i o n  whether  reform 
can  be s u c c e s s f u l l y  or u s e f u l l y  a c h i e v e d  w i t h i n  the e x i s t -  
i n g  sys tem,  whether, f o r  example, the  p r o c e d u r a l  r u l e s  f o r  
c e r t i o r a r i  c o u l d  be improved w i t h o u t  a l t e r i n g  the funda- 
menta l  n a t u r e  o f  the p r e r o g a t i v e  o r d e r s ,  or whether a 
more r a d i c a l  approach  i s  needed. I t  is t o  t h i s  q u e s t i o n  
and. i n c i d e n t a l  problems t h a t  we now tu rn .  

153. Minutes  o f  Evidence t o  t h e  Committee of A d m i n i s t r a t i v e  
T r i b u n a l s  and E n q u i r i e s ,  Appendix I a t  p. 10. 
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IV.  PROPOSALS FOR THE REFORM OF REMEDIES 
I N  ADMINISTRATIVE LAW 

73. I n  t h i s  s e c t i o n  of  t h e  Working Paper  we o u t l i n e  
our p r o p o s a l s  f o r  t h e  reform o f  remedies  i n  a d m i n i s t r a t i v e  
law. Our p r i n c i p a l  proposa l  is  t h a t  t h e r e  s h o u l d  be a 
s i n g l e  remedy f o r  the j u d i c i a l  r e v i e w  of  a d m i n i s t r a t i v e  
a c t i o n  o r d e r s ;  we d i s c u s s  t h i s  s u g g e s t i o n  and t h e  va r ious  
i n c i d e n t a l  problems - such a s  l o c u s  s t a n d i ,  t i m e - l i m i t s  
and e x c l u s i o n  c l a u s e s  - which a r i s e  whatever  form our 
p i n c i p a l  p r o p o s a l  e v e n t u a l l y  t a k e s .  We then  d i s c u s s  an 
a l t e r n a t i v e  a p p r o a c h  which would a s s i m i l a t e  t h e  procedure  
o f  the p r e r o g a t i v e  o r d e r s  t o  t h a t  o f  o r d i n a r y  c i v i l  
p r o c e e d i n g s .  F i n a l l y  we look  a t  t h e  r e l a t i o n s h i p  of ou r  
p r o p o s a l s  t o  a c t i o n s  f o r  damages a g a i n s t  t h e  a d m i n i s t r a t i o n .  

74. I n  t h e  l i g h t  o f  t h e  d e f e c t s  i n  t h e  p r e s e n t  law, i t  
seems t o  u s  t . ha t  t h e  f o l l o w i n g  f a c t o r s  should  g u i d e  us i n  
making p r o p o s a l s  f o r  t h e  r e f o r m  of remedies i n  a d m i n i s t r a -  
t i v e  law: 

( i )  The remedies '  p r i m a r y  o b j e c t  is n o t  t o  a s s e r t  
p r i v a t e  r i g h t s ,  b u t  t o  have i l l e g a l  p u b l i c  - 

a c t i o n  and o r d e r s  c o n t r o l l e d  by t h e  c o u r t s .  
Th i s  i s  evidenced  i n  t h e  p r e s e n t  l a w  by 
the h i s t o r y  and i n c i d e n t s ,  p a r t i c u l a r l y  the  
l i b e r a l  c r i t e r i a  for l o c u s  s t a n d i ,  of t h e  
p r e r o g a t i v e  o r d e r s .  

( i i )  There  s h o u l d  be a v a i l a b l e  t o  an a p p l i c a n t  
c h a l l e n g i n g  t h e  v a l i d i t y  of  i l l e g a l  
a d m i n i s t r a t i v e  a c t i o n  whatever  f o r m  of 
relief i s  most a p p r o p r i a t e  i n  t h e  circum- 
s t a n c e s .  A l l  t h e  e x i s t i n g  v a r i e t i e s  of 
re l ief  s h o u l d  be o b t a i n a b l e  i n  t he  same form 
o f  p r o c e e d i n g s .  A s  we have seen ,  t h e  e v i l  
o f  t h e  p r e s e n t  s y s t e m  i s  n o t  t h a t  t h e r e  a r e  
many d i f f e r e n t  forms o f  r e l i e f ,  b u t  t h a t  i t  
is i m p o s s i b l e  t o  a p p l y  f o r  them, or some of  
them, by t h e  same p r o c e d u r e .  
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(iii) Any c h a l l e n g e  t o  the l e g a l i t y  of  
a d m i n i s t r a t i v e  a c t s  and o r d e r s  c l e a r l y  
i n v o l v e s  and a f f e c t s  a w i d e  range  of 
i n t e r e s t s  - the  i n t e r e s t  of  the p e r s o n  
making t h e  c h a l l e n g e ,  t h e  i n t e r e s t  o f  
t he  a d m i n i s t r a t i o n  and t h e  i n t e r e s t s  of 
p e r s o n s  r e l y i n g  o n  t h e  c h a l l e n g e d  o r d e r .  
I n  view of  this c o n s i d e r a t i o n  i t  may be 
t h a t  v a r i o u s  f e a t u r e s  o f  any p r o c e d u r e  
f o r  j u d i c i a l  r e v i e w  o f  a d m i n i s t r a t i v e  
a c t i o n  should  d i f f e r  f r o m  t h o s e  govern-  
i n g  o r d i n a r y  c i v i l  l i t i g a t i o n ;  i n  
p a r t i c u l a r  i t  may be b e t t e r  t o  h a v e  a 
remedy which e n a b l e s  the m a t t e r  t o  be 
d i s p o s e d  o f  q u i c k l y  r a t h e r  than  a more 
e l a b o r a t e  p r o c e d u r e  w i t h  f u l l  i n t e r -  
l o c u t o r y  p rocess .  

1, THE APPLICATION FOR REVIEW 

75. Our p r o v i s i o n a l  view i s  t h a t  t h e r e  s h o u l d  be a 
single remedy and procedure  f o r  the j u d i c i a l  r e v i e w  of  
a d m i n i s t r a t i v e  a c t i o n s  and o r d e r s .  The g r o u n d s  o n  which 
a d m i n i s t r a t i v e  a c t i o n s  and o r d e r s  a r e  reviewed w i l l  no t  be 
a f f e c t e d  by t h i s  new remedy; ' 5 4  
f i n e d  t o  t he  p r o c e d u r e  of  t h e  new remedy, t h e  v a r i e t i e s  o f  
re l ief  which may be g r a n t e d  by t h e  c o u r t  and v a r i o u s  
i n c i d e n t a l  m a t t e r s .  The new remedy might be cal led,  a s  
i s  the  p r i n c i p a l  remedy f o r  j u d i c i a l  c o n t r o l  o f  adminis t ra -  
t i v e  a c t i o n  i n  t h e  f e d e r a l  c o u r t s  of  t h e  U n i t e d  S t a t e s  of 
America,  "the p e t i t i o n  f o r  review". 55 . r \ l t e r n a t i v e l y ,  a s  

o u r  p r o p o s a l s  are con- 

154. This  p o i n t  i s  more f u l l y  d i s c u s s e d  below i n  para. 83. 

155. The " p e t i t i o n  for review" i s  t h e  remedy a v a i l a b l e  t o  
c h a l l e n g e  the m a j o r i t y  of agency d e c i s i o n s .  I t s  
p r o t o t y p e  i s  t o  be found i n  the  F e d e r a l  T r a d e  Corn 
m i s s i o n  A c t ,  38 S t a t .  720 (19141, 15 U.S.C.A., 
s. 45(c ) .  
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i t  may be t h o u g h t  t h a t  t h e  word ” p e t i t i o n ”  s t r ikes  t h e  
wrong n o t e  by d e n o t i n g  t h e  s e e k i n g  o f  a f a v o u r  f r o m  the  
c o u r t ,  i t  might  be c a l l e d  “ the  a p p l i c a t i o n  f o r  review”.  
F o r  t h i s  reason  we p r e f e r  t h e  l a t t e r  term. Under t h i s  
single procedure  we e n v i s a g e  t h a t  the  a p p l i c a n t  would be 
a b l e  t o  a s k  for any form of r e l i e f  a t  p r e s e n t  o b t a i n a b l e  
f o r  t h e  c o n t r o l  o f  a d m i n i s t r a t i v e  a c t i o n  i n  t h e  High 
C o u r t .  156 
t h e  c o u r t  t o  quash  t h e  p a r t i c u l a r  a d m i n i s t r a t i v e  d e c i s i o n  
OF o r d e r ,  t o  e n j o i n  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  from 
e x c e e d i n g  i ts  j u r i s d i c t i o n  or powers ,  t o  command t h e  
a u t h o r i t y  t o  a c t  where it i s  u n d e r  a d u t y  t o  do s o ,  or t o  
d e c l a r e  t h e  a c t i o n  or o r d e r  i n v a l i d  and of  no effect. 
The c o u r t  could  g r a n t  the f o m  o f  relief r e q u e s t e d ,  o r  

, where t h i s  was n o t  s u i t a b l e  i n  the  c i r c u m s t a n c e s ,  any 
o t h e r  a p p r o p r i a t e  r e l i e f .  I n  s u i t a b l e  cases  the  c o u r t  
might  a l s o  on an  a p p l i c a t i o n  f o r  r e v i e w  d e c l a r e  t h e  l e g a l  
r i g h t s  o f  t he  a p p l i c a n t .  157 These b a s i c  p r o p o s a l s  a r e  
s i m i l a r  t o  those  recommended by t h e  O n t a r i o  Royal  Com- 

Thus t h e  a p p l i c a n t  s e e k i n g  review m i g h t  ask 

m i s s i o n  on C i v i l  R i g h t s  and embodied i n  a B i l l  i n t r o d u c e d  
i n  1971. 1 58 

156. W e  s u g g e s t ,  however,  some m o d i f i c a t i o n s  t o  t h e  p r e s e n t  
p o s i t i o n :  see pa ras .  88-90 below. 

157. T h i s  a s p e c t  o f  r e l i e f  a v a i l a b l e  i n  the  c o u r t  i s  dis-  
c u s s e d  more f u l l y  below i n  p a r a .  90. 

158. Royal Commission: I n q u i r y  i n t o  C i v i l  R i g h t s ,  Report  
No. 1 ,  Vol. 1 ,  pp. 326-9. We have r e c e n t l y  rece ived  
t h e  F o u r t h  R e p o r t  o f  t h e  New Zealand P u b l i c  and 
A d m i n i s t r a t i v e  Law Reform Committee ( 1  971 ) , i n  which 
i t  i s  recommended t h a t  t h e r e  be an a d d i t i o n a l  remedy 
f o r  t h e  r e v i e w  o f  a d m i n i s t r a t i v e  a c t i o n  t o  be c a l l e d  
a n  “ a p p l i c a t i o n  f o r  j u d i c i a l  rev iew”,  u n d e r  which a l l  
forms o f  e x i s t i n g  relief be a v a i l a b l e .  B u t  t h i s  remedy 
would c o - e x i s t  w i t h  and n o t  s u p e r s e d e  t h e  e x i s t i n g  
remedies ,  which ,  however, t h e  Committee e n v i s a g e  “would 
i n  time s i m p l y  c e a s e  t o  be u s e d ” .  But i t  seems t o  us  
t h a t  t h e r e  a r e  d i f f i c u l t i e s  i n  t h i s  approach:  f o r  
example,  any t i m e - l i m i t  imposed by t h e  new remedy could  
s imply  be evaded by t h e  a p p l i c a n t  c l a i m i n g  a n  o r d i n a r y  
d e c l a r a t o r y  judgment.  Th i s  i s  n o t  o u r  approach;  t h e  
a p p l i c a t i o n  f o r  review u n d e r  o u r  p r o p o s a l s ,  a s  under 
t h o s e  o f  t h e  O n t a r i o  Royal Commission, would be an 
e x c l u s i v e  and n o t  an a l t e r n a t i v e  remedy. 



76. A q u e s t i o n  which we have found p a r t i c u l a r l y  
d i f f i c u l t  is t h e  scope  o f  t h e  new remedy and p r o c e d u r e  
which we a r e  p r o p o s i n g ;  i s  i t  t o  p rov ide  an e x c l u s i v e  
remedy only  for t h e  d i r e c t  rev iew o f  a d m i n i s t r a t i v e  a c t s  
and o r d e r s ,  or s h o u l d  i t  f u r t h e r  be t h e  a p p r o p r i a t e  remedy 
when such  an a c t  or o r d e r  is c h a l l e n g e d  c o l l a t e r a l l y ?  By 
c o l l a t e r a l  c h a l l e n g e ,  we mean a c a s e  where tk p l a i n t i f f  
is c l a i m i n g  damages (or an i n j u n c t i o n  or d e c l a r a t i o n )  f o r  
an  a c t i o n a b l e  t o r t  or breach  of  c o n t r a c t  commit ted by a 
p u b l i c  a u t h o r i t y  and t h e  l e g a l i t y  of an  a d m i n i s t r a t i v e  
a c t  or o r d e r  i s  o f  n e c e s s i t y  r a i s e d  i n  those  p roceed ings .  
For example,  a p l a i n t i f f  c l a i m i n g  damages f o r  t r e s p a s s  t o  
h i s  l a n d  by a l o c a l  a u t h o r i t y  may be met by a d e f e n c e  t h a t  
the a u t h o r i t y  was a c t i n g  i n  pu r suance  o f  a compulsory 
pu rchase  o r d e r ;  t h e  p l a i n t i f f  makes a c o l l a t e r a l  a t t a c k  
on t h a t  order i f  h i s  answer t o  t h a t  defence  i s  t h a t  the 
a u t h o r i t y  was a c t i n g  u l t r a  v i r e s .  

77. It  might  f u r t h e r  be a rgued  t h a t  t h e  remedy we a r e  
p ropos ing  would be the most s u i t a b l e  procedure  where the  
a p p l i c a n t  is  claiming t h a t  some a d m i n i s t r a t i v e  d e c i s i o n  
does  n o t  a f f e c t  h i s  l e g a l  rights, whether  c o n f e r r e d  by 
connnon law, s t a t u t e ,  or some p r e v i o u s  a d m i n i s t r a t i v e  
d e c i s i o n .  For example,  an  a p p l i c a n t  may seek  a d e c l a r a -  
t i o n  t h a t  he is e n t i t l e d  t o  d e v e l o p  h i s  p r o p e r t y  f r e e  
f rom p lann ing  r e s t r i c t i o n s  because  s p e c i a l  s t a t u t o r y  r i g h t s  
t o  deve lop  have been c o n f e r r e d  on him, or t h a t  he has  been ' 

g i v e n  p l ann ing  p e r m i s s i o n  t o  d e v e l o p  h i s  l a n d  and  t h a t  
t h i s  pe rmis s ion  i s  u n a f f e c t e d  by a l a t e r  d e c i s i o n  o f  t h e  
l o c a l  p l ann ing  a u t h o r i t y  t o  t h e  c o n t r a r y .  These a r e  cases  
where under  t h e  e x i s t i n g  law the c o u r t  would g r a n t  a 
d e c l a r a t i o n  i n  i ts  o r i g i n a l  j u r i s d i c t i o n .  1 59 

159. See Pyx G r a n i t e  Co. L t d .  v. M i n i s t r y  o f  Housing and 
Local  Government [ 1 9 

59 



78. The l e g a l i t y  o f  an a d m i n i s t r a t i v e  a c t  o r  o r d e r  
may be r a i s e d  a s  a defence  t o  a c r i m i n a l  p r o s e c u t i o n .  
t h i s  c a s e  we have no doubt  t h a t  t h e  i s s u e  of a d m i n i s t r a t i v e  
l aw  must c o n t i n u e  t o  be dec ided  by t h e  normal pr6cedure  
a p p l i c a b l e  t o  a c r i m i n a l  p r o s e c u t i o n .  The q u e s t i o n  is 
w h e t h e r  the  p rocedure  should  a p p l y  o n l y  t o  d i r e c t  review 
p r o c e e d i n g s ,  or encompass c o l l a t e r a l  c h a l l e n g e  i n  o t h e r  
c i v i l  s u i t s  where an a d m i n i s t r a t i v e  law i s s u e  a r i s e s .  

I n  

. 79 .  On t h i s  q u e s t i o n  one view is t h a t  t h e  a p p l i c a t i o n  
f o r  rev iew shou ld  o n l y  be t h e  a p p r o p r i a t e  remedy when an 
a d m i n i s t r a t i v e  a c t  o r  o r d e r  i s  c h a l l e n g e d  d i r e c t l y .  I n  t h i s  

r o l e  i t  would n a t u r a l l y  s u p e r s e d e  the p r e r o g a t i v e  o r d e r s ,  
which would be a b o l i s h e d .  But i t  would on ly  i n  e f f e c t  
r e p l a c e  t h e  i n j u n c t i o n  and d e c l a r a t i o n  when t h o s e  remedies 
a r e  be ing  used s t r i c t l y  a s  s u p e r v i s o r y  remedies ,  &. t o  
r e s t r a i n  u l t r a  v i r e s  p roceed ings  o r  o t h e r  i l l e g a l  a c t i o n  
and t o  d e c l a r e  a d m i n i s t r a t i v e  d e c i s i o n s  void.  The new 
remedy ’would n o t ,  f o r  example, a f f e c t  t hose  c a s e s  where 
t h e  a p p l i c a n t  w i s h e s  t o  r e s t r a i n  t h e  commission of a t o r t  
by a p u b l i c  a u t h o r i t y  even though the case  n e c e ’ s s a r i l y  
i n v o l v e s  a q u e s t i o n  of  t h e  l e g a l i t y  o f  a d m i n i s t r a t i v e  
a c t i o n .  Nor would t h e  a p p l i c a t i o n  f o r  r ev iew o n  t h i s  
approach  be t h e  a p p r o p r i a t e  remedy where unde r  the  p resen t  
l aw  t h e  c o u r t  has  o r i g i n a l  j u r i s d i c t i o n  t o  g r a n t  dec la ra -  
t o r y  r e l i e f . 1 6 ’  
a s s e r t i n g  h i s  own legal r i g h t s ,  e i t h e r  a t  common l a w  or 
c o n f e r r e d  by s t a t u t e ,  and s e e k i n g  t o  p r o t e c t  t h e m  by an 

S i n c e  i n  t h e s e  c a s e s  t h e  a p p l i c a n t  is 

160. A good example o f  t h i s  is Broadbent  v. Rotherham 
Cor o r a t i o n  [1917] 2 Ch. 31 where t h e  p l a i n t i f f ,  the  
-e p r o p e r t y ,  o b t a i n e d  a n - i n j u n c t i o n  
r e s t r a i n i n g  the de fendan t s  f rom p roceed ing  t o  c a r r y  
o u t  a d e m o l i t i o n  o r d e r  u n t i l  t hey  had heard p rope r ly  
t he  p l a i n t i f f ’ s  a p p l i c a t i o n  f o r  postponement  of t h e  
o rde r .  

161. See para .  52 above. 
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a c t i o n  f o r  damages, a n  i n j u n c t i o n  o r  a d e c l a r a t i o n ,  
t h e r e  is l e s s  d a n g e r  o f  f r i v o l o u s  c l a i m s  than  i n  d i r e c t  
rev iew p r o c e e d i n g s  where anybody who s a t i s f i e s  t h e  broad 
c r i t e r i a  f o r  l o c u s  s t a n d i  may c h a l l e n g e  t h e  a d m i n i s t r a t i v e  
a c t  or o r d e r .  If t h i s  i s  so,  i t  m i g h t  be a rgued  t h a t  t h e r e  
i s  l i t t l e  need f o r  a s p e c i a l  two-stage procedure .  162 

80. But i t  may be  argued t h a t  i t  is  u n r e a l i s t i c  t o  
draw a d i s t i n c t i o n  between d i rec t  r e v i e w  p r o c e e d i n g s  on 
the one hand, and on  t h e  o t h e r  c o l l a t e r a l  c h a l l e n g e  i n  
p r o c e e d i n g s  b r o u g h t  t o  a s s e r t  a p r i v a t e  law r i g h t  o r  an 
a c t i o n  t o  d e c l a r e  l e g a l  rights w i t h o u t  i n  form c h a l l e n g i n g  
an a d m i n i s t r a t i v e  d e c i s i o n .  I n  some c a s e s  t h i s  p o i n t  i s  
u n d e r l i n e d  by t h e  f a c t  t h a t  t h e  a p p l i c a n t  c l a ims  b o t h  a 
d e c l a r a t i o n  t h a t  a p a r t i c u l a r  d e c i s i o n  i s  void and  damages. 
I n  e a c h  c a s e .  i t  c a n  be s a i d ,  t h e  r e a l  i s s u e  is One Of 

p u b l i c  law - s,, 
c e r n e d  a c t  w i t h i n  or o u t s i d e  j u r i s d i c t i o n ?  If i t  is one 
of  the  o b j e c t s  o f  the s p e c i a l  p r o c e d u r e  t o  e n a b l e  p o i n t s  
o f  a d m i n i s t r a t i v e  l a w  to be d e c i d e d  by a s p e c i a l i s e d  
t r i b u n a l  , 164 
some q u e s t i o n s  i n  t h i s  a r e a  t o  be d e c i d e d  by o t h e r  members 
o f  t h e  j u d i c i a r y ,  p e r h a p s  i n  c o u n t y  c o u r t s ,  m e r e l y  because 
t h e y  a r i s e  c o l l a t e r a l l y  i n  t o r t  o r  c d n t r a c t  a c t i o n s .  
Fur thermore  i t  would seem u n s a t i s f a c t o r y  i f  i t  were 
p o s s i b l e  t o  evade t h e  p r o c e d u r a l  requi rements  o f  the 

a p p l i c a t i o n  f o r  rev iew,  when i n  e s s e n c e  an i s s u e  o f  pub l i c  

163 

d i d  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  con- 

i t  m i g h t  be t h o u g h t  i n a p p r o p r i a t e  t o  l e a v e -  

i 

162. F o r  t h e  proposed  procedure  for t h e  new remedy, s e e  

163. See pa ras .  149-151 below f o r  o u r  p r o p o s a l s  for 

p a r a s .  97-105 below 

t h o s e  c a s e s  where t h e  a p p l i c a n t  wishes t o  h a v e  a 
d e c i s i o n  quashed  o r  d e c l a r e d  v o i d  and a l s o  claims 
damages, x., f o r  a t o r t  commit ted i n  t h e  i l l e g a l  
e x e r c i s e  o f  t h o s e  powers. 

j u r i s d i c t i o n  o f  t h e  c o u r t s  t o  g r a n t  t h e  new remedy. 
164. See  p a r a s .  136-138 below f o r  o u r  p r o p o s a l s  on  t h e  
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l a w  is  invo lved ,  by s u i n g  i n  t o r t  or c o n t r a c t  o r  by 
a p p l y i n g  for a d e c l a r a t i o n  i n  i t s  o r i g i n a l  r o l e .  It 
m i g h t ,  t h e r e f o r e ,  be s u g g e s t e d  t h a t  any case  i n v o l v i n g  
the l e g a l i t y  of t he  e x e r c i s e  of t h e  powers of p u b l i c  
a u t h o r i t i e s  s h o u l d  be c h a n n e l l e d  i n t o  t h e  a p p r o p r i a t e  
c o u r t  by a Queen’s  Bench or Chance ry  Master ,  or a County 
C o u r t  Judge. The M a s t e r  o r  Judge  might  g r a n t  t h e  l e a v e  
t o  a p p l y  for r e v i e w  which would a v o i d  any d e l a y  consequent  
upon the change i n  procedure ,  or p e r h a p s  it might be 
p r o v i d e d  t h a t ,  s u b j e c t  t o  s u i t a b l e  p r o v i s i o n  for c o s t s  i n  
the R u l e s  of C o u r t ,  the q u e s t i o n  w h e t h e r  l e a v e  s h o u l d  be 
g r a n t e d  should  be r e m i t t e d  t o  t h e  a p p r o p r i a t e  c o u r t .  164 
The Mas te r ,  County C o u r t  Judge, or, i f  t h e  c o l l a t e r a l  
p r o c e e d i n g s  were i n i t i a t e d  by an  a p p l i c a t i o n  for review,  
the High C o u r t  Judge on the  a p p l i c a t i o n  for l e a v e ,  would 
decide whether the procedure  s h o u l d  be by a f f i d a v i t s  or 
the o r d i n a r y  c i v i l  p rocedure .  T h i s  would a p p l y  e q u a l l y  t o  
s u i t s  for damages for t o r t  o r  b r e a c h  of c o n t r a c t ,  a n  
a c t i o n  for d e c l a r i n g  l e g a l  r ights,  e.g., a s  t o  s t a t u s  and 
t i t l e  as w e l l  a s  to a m a t t e r s  a r i s i n g , u n d e r  c o n t r a c t  or 
t o r t ,  i f  a q u e s t i o n  of t h e  v a l i d i t y  of t h e  e x e r c i s e  of 
p u b l i c  powers i s  i n v o l v e d .  I t  might  a l s o  a p p l y  where t h e  
l e g a l i t y  of an  a d m i n i s t r a t i v e  a c t  or o r d e r  i s  raised a s  a 
d e f e n c e  t o  a c i v i l  a c t i o n  b r o u g h t  by a p u b l i c  a u t h o r i t y .  

81. If t h i s  a l t e r n a t i v e  i s  f o l l o w e d ,  i t  would n o t  be  
p o s s i b l e  t o  e v a d e  t h e  t i m e - l i m i t s  for b r i n g i n g  the 
a p p l i c a t i o n  for r e v i e w  by a p p l y i n g  mere ly  for a d e c l a r a -  
t i o n  of l e g a l  r i g h t s  w i t h o u t  a s k i n g  for a d e c l a r a t i o n  
t h a t  a r e l e v a n t  a d m i n i s t r a t i v e  d e c i s i o n  i s  void .  165 

164. See pa ras .  136-138 below for o u r  p r o p o s a l s  o n  the  
j u r i s d i c t i o n  of the  c o u r t s  t o  g r a n t  the new remedy. 

165. See  pa ra .  1 1  5 below. 
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T h e r e f o r e ,  i f  the  e s s e n c e  o f  t h e  a p p l i c a n t ' s  c a s e  i s  
t h a t  a p a r t i c u l a r  a d m i n i s t r a t i v e  d e c i s i o n  i s  v o i d ,  t h e  
M a s t e r  o r  County C o u r t  Judge would n o t  g r a n t  l e a v e  t o  
a p p l y  f o r  review i f  a d e c l a r a t i o n  ( o r  an  i n j u n c t i o n )  
was sought  more t h a n  a y e a r  166  a f t e r  t h e  p a r t i c u l a r  
d e c i s i o n  was taken.  T h i s  would n o t ,  however, be the 
c a s e  i f  t h e  purpose of the c o l l a t e r a l  a t t a c k  on t h e  
l e g a l i t y  of  an a d m i n i s t r a t i v e  d e c i s i o n  was o n l y  t o  
o b t a i n  damages. 1 67 

82. On b a l a n c e  we would p r o v i s i o n a l l y  propose  t h a t  t h e  
a p p l i c a t i o n  for  rev iew should  be t h e  a p p r o p r i a t e  remedy 
n o t  o n l y  *en an  a p p l i c a t i o n  is made t o  have a d e c i s i o n  
quashed or d e c l a r e d  vo id ,  bu t  i n  a n y  c a s e  where t h e  
l e g a l i t y  o f  a a d m i n i s t r a t i v e  d e c i s i o n  is  t h e  p r i n c i p a l  
q u e s t i o n  i n  i s s u e .  T h i s  proposa l  would ensure  t h a t  a l l  
c a s e s  i n v o l v i n g  a q u e s t i o n  of p u b l i c  law a r e  d e c i d e d  by a 
s p e c i a l i s e d  t r i b u n a l ,  and would p r e v e n t  evas ion  o f  t h e  
p r o c e d u r e  which  f o r  t h e  broad r e a s o n s  s t a t e d  i n  p a r a -  
g r a p h  7 4  we t h i n k  s h o u l d  govern  s u i t s  a g a i n s t  t h e  
a d m i n i s t r a t i o n .  But t h e  p r o p e r  s c o p e  o f  t h e  s p e c i a l  
p rocedure  f o r  t h e  rev iew of a d m i n i s t r a t i v e  a c t i o n  i s  a 
d i f f i c u l t  q u e s t i o n  on  which  we would welcome views.  

83. I t  has  sometimes been a r g u e d  t h a t  i f  a funda -  
m e n t a l l y  new p r o c e d u r e  and remedy were t o  be i n t r o d u c e d ,  
t h e r e  would be some d a n g e r  t h a t  the c o u r t s  would l o s e  
s ' ight  o f  t h e  r u l e s  g o v e r n i n g  t h e  l e g a l i t y  of adminis -  
t r a t i v e  a c t i o n  and o r d e r s  - t h e  p r i n c i p l e s  of  u l t r a  
v i r e s  and n a t u r a l  j u s t i c e  - which have  been g r a d u a l l y  
deve loped  over  t h e  l a s t  two or three c e n t u r i e s .  
The q u e s t i o n  a r i s e s  whether  t h e  s u b s t i t u t i o n  O f  t h e  
a p p l i c a t i o n  f o r  r e v i e w  f o r  t h e  p r e r o g a t i v e  o r d e r s  W i l l  

l e a d  t o  t h i s  c o n f u s i o n .  It might  be sugges ted  t h a t  i t  

168 

166. See para .  112 below. 

167. See para .  114 below. 

168. H.W.R. Wade, (1958)  C.L.J. 218, 233. 
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w i l l  be n e c e s s a r y  t o  s p e l l  o u t  the  grounds f o r  r e v i e w  under  
the new remedy, and t h i s  w i l l  have  t h e  e f f e c t  of r e s t r i c t -  
i n g  t h e  f u t u r e  deve lopmen t  o f  t h e  law. We a p p r e c i a t e  
the f o r c e  of t h i s  argument,  b u t  c o n s i d e r  t h a t  i t  i s  pos- 
s i b l e  t o  i n t r o d u c e  the new remedy w h i l e  a t  the  same time 
making i t  c l e a r  t h a t  the  grounds f o r  review o f  i l l e g a l  
a d m i n i s t r a t i v e  a c t i o n  a r e  n o t  t o  be a f f e c t e d .  Nor i n  o u r  
view need t h e  freedom o f  t h e  c o u r t s  t o  d e v e l o p  t h e  p r i n c i -  
p l e s  of j u d i c i a l  rev iew be a f f e c t e d .  R a t h e r  i t  seems t o  
u s  t h e  r e d u c t i o n  o f  t h e  t e c h n i c a l  c o m p l e x i t i e s  of t h e  
remedies w i l l  e n a b l e  t h e  c o u r t s  t o  c o n c e n t r a t e  o n  t h e  r e a l  
i s s u e s  o f  a d m i n i s t r a t i v e  law - how much j u d i c i a l  c o n t r o l  
and o f  which a d m i n i s t r a t i v e  b o d i e s ?  

84. 
i l l e g a l  p u b l i c  o r d e r s  or a c t i o n  ( i n  t h e  absence of 
immunity from j u d i c i a l  c o n t r o l  e s t a b l i s h e d  by s t a t u t e ) .  169 

The p r e s e n t  d i s t i n c t i o n s  which d e t e r m i n e  t h e  a v a i l a b i l i t y  
of the v a r i o u s  e x i s t i n g  remedies would d i s a p p e a r .  The 
a p p l i c a t i o n  f o r  r e v i e w  would t h u s  be a v a i l a b l e  t o  secu re  
any form o f  re l ief  a g a i n s t  u l t r a  v i r e s  d e l e g a t e d  
l e g i s l a t i o n ,  i n v a l i d  a d m i n i s t r a t i v e  o r d e r s ,  or rev iewable  
d e c i s i o n s  o f  i n f e r i o r  c o u r t s  and t r i b u n a l s .  I t  s h o u l d  be 
p r o v i d e d  t h a t  t h e  c o u r t  could  o r d e r  t h e  q u a s h i n g  o f  an 
u l t r a  v i r e s  a d m i n i s t r a t i v e  d e c i s i o n ,  whether  o r  n o t  t he  
p a r t i c u l a r  a d m i n i s t r a t i v e  body was under  a " d u t y  t o  a c t  
j u d i c i a l l y "  or n o t .  170 

The new remedy would be a v a i l a b l e  t o  c h a l l e n g e  a l l  

-- 

169. For e x c l u s i o n  c l a u s e s  and the  new remedy, see 

170. We a r e ,  o f  c o u r s e ,  n o t  h e r e  concerned w i t h  t h e  
' q u e s t i o n  w h e t h e r  Ira d u t y  t o  a c t  j u d i c i a l l y "  i s  

a c o n d i t i o n  o f  t h e  a p p l i c a t i o n  o f  t h e  r u l e s  o f  
n a t u r a l  j u s t i c e :  see n. 19 above. 

p a r a s .  121-1 22 below. 
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85. The a p p l i c a t i o n  f o r  review w i l l  o b v i o u s l y  l i e  t o  
c o n t r o l  a l l  o r d e r s  or a c t s  made o r  done under  s t a t u t o r y  
powers and w i l l  be a v a i l a b l e  t o  c o n t r o l  n o n - s t a t u t o r y  
p u b l i c  bodies .  The d i s t i n c t i o n  between these  b o d i e s  and 
d o m e s t i c  t r i b u n a l s  and p r o f e s s i o n a l  o r g a n i s a t i o n s  i s  no t  
a lways e a s i l y  drawn i n  t h e  e x i s t i n g  l a w  under  which 
c e r t i o r a r i  and p r o h i b i t i o n  a r e  a v a i l a b l e  t o  c o n t r o l  t h e  
f o r m e r  on ly .  ’” Under t h e  p r e s e n t  l a w  some n o n - s t a t u t o r y  
p u b l i c  bod ie s ,  s u c h  a s  t h e  C r i m i n a l  I n j u r i e s  Compensation 
Board and a c h a r t e r e d  u n i v e r s i t y ,  have  been h e l d  amenable 
t o  c o n t r o l  by t he  p r e r o g a t i v e  o r d e r s  a s  we l l  a s  b o d i e s  
which e x e r c i s e  j u r i s d i c t i o n  under  s t a t u t e ,  x., l o c a l  
a u t h o r i t i e s ,  government  d e p a r t m e n t s ,  m i n i s t e r s ,  and 
a d m i n i s t r a t i v e  t r i b u n a l s .  I t  i s  a d m i t t e d l y  d i f f i c u l t  t o  
d e v i s e  a formula wh ich  w i l l  embrace a l l  those  b o d i e s  
s u b j e c t  t o  c o n t r o l  by t h e  new remedy, even i f  t h e y  a r e  
l i m i t e d  t o  t h o s e  a t  p r e s e n t  amenable t o  c o n t r o l  by t h e  
p r e r o g a t i v e  o r d e r s .  I t  may be  t h a t  some p a r t i c u l a r  bodies ,  
s u c h  a s  t h e  u n i v e r s i t i e s  would have  t o  be s c h e d u l e d  spec i -  
f i c a l l y  i f  a b s o l u t e  c e r t a i n t y  i s  t o  be achieved.  172 
t h i s  d i f f i c u l t y  d o e s  n o t  seem t o  be  e i t h e r  i n s u r m o u n t a b l e  
o r  of p a r t i c u l a r  s i g n i f i c a n c e .  The  e x i s t i n g  l a w  i s  not  
c l e a r  on  t h i s  p o i n t ,  so it i s  h a r d l y  an  o b j e c t i o n  t o  t h e  
re forms we a r e  p r o p o s i n g  t h a t  i t  w i l l  be d i f f i c u l t  t o  
f o r m u l a t e  p r e c i s e l y  which bodies  are t o  be s u b j e c t  t o  
c o n t r o l  by the  new remedy. But more impor t an t ly ,  the  v a s t  
number o f  a d m i n i s t r a t i v e  a u t h o r i t i e s  and t r i b u n a l s  t o  be 
s u b j e c t  t o  rev iew by t h e  new remedy w i l l  c l e a r l y  f a l l  
w i t h i n  i t s  scope ,  f o r  the remedy w i l l  l i e  t o  c o n t r o l  a l l  

171. See  para .  1 0  and n. 1 6  above. 

172. Under the Local  A u t h o r i t i e s  (Goods and S e r v i c e s )  Act 
1970, S .  1 ( 5 ) ,  the  M i n i s t e r  o f  Housing and Local  
Government may by o r d e r  made by s t a t u t o r y  i n s t r u m e n t  
p r o v i d e  t h a t  any  person who i s  s p e c i f i e d  i n  the o r d e r  
O r  is  o f  a d e s c r i p t i o n  so s p e c i f i e d  s h a l l  be a pub l i c  
body for  the Purposes  of t h e  A c t .  

But 
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b o d i e s  which e x e r c i s e  j u r i s d i c t i o n  and powers by v i r t u e  
o f  s t a t u t o r y  a u t h o r i t y .  

86. Although we have s u g g e s t e d  i n  t h e  p r e c e d i n g  
p a r a g r a p h  t h a t  the  new remedy would n o t  be a v a i l a b l e  t o  
c o n t r o l  t h e  d e c i s i o n s  of domest ic  t r i b u n a l s  and pro-  
f e s s i o n a l  a s s o c i a t i o n s ,  we would l i k e  a t  l e a s t  t o  r a i s e  
t h e  q u e s t i o n  whether  t h i s  s h o u l d  i n v a r i a b l y  be t he  case.  
T h e r e  i s  a s t r o n g  argument f o r  a l l o w i n g  t h e  a p p l i c a t i o n  
f o r  rev iew t o  c o n t r o l  t he  d e c i s i o n s  o f  a s s o c i a t i o n s  
e x e r c i s i n g  “ a  v i r t u a l  monopoly i n  a n  i m p o r t a n t  f i e l d  of  
human a c t i v i t y  I n  Nagle v. F e i l d e n  the  C o u r t  Of 

Appeal he ld  t h a t  t h e  a p p l i c a n t  had an  a r g u a b l e  case f o r  
c l a i m i n g  a d e c l a r a t i o n  t h a t  t h e  J o c k e y  C l u b ’ s  p r a c t i c e  
of‘ r e f u s i n g  women t r a i n e r ’ s  l i c e n c e s  was void  a s  a g a i n s t  
p u b l i c  p o l i c y .  If t h e  Jockey C l u b  were a s t a t u t o r y  body, 
c e r t i o r a r i  would presumably have been  an  a p p r o p r i a t e  
remedy and under  o u r  p r o p o s a l s  t h e  a p p l i c a t i o n  f o r  review 
would l i e .  I t  i s  d i f f i c u l t  t o  see why t h e  d i s t i n c t i o n  
between t h e  e x e r c i s e  of s t a t u t o r y  and n o n - s t a t u t o r y  powers 
s h o u l d  make a d i f f e r e n c e  i n  t h e  a p p r o p r i a t e  remedy f o r  
t h e  abuse  of monopoly l i c e n s i n g  powers. So a s  a n  a l t e r -  
n a t i v e  t o  t h e  n a r r o w e r  approach i n  t h e  p r e c e d i n g  para-  
g r a p h  i t  might be s u g g e s t e d  t h a t  the  a p p l i c a t i o n  f o r  
r e v i e w  s h o u l d  a l s o  l i e  t o  c o n t r o l  t h e  d e c i s i o n s  o f  a l l  
b o d i e s  e x e r c i s i n g  i n  e f f e c t  monopoly l i c e n s i n g  powers or 
a n a l o g o u s  powers,  e.g., t h e  c o n f e r r i n g  of  p r o f e s s i o n a l  
~ U a l i f i C a t i O n S ,  whether  under  s t a t u t e  or not .  W e  a r e  n o t  
s u g g e s t i n g  t h a t  t h i s  b r o a d e r  p r o p o s a l  should  a f f e c t  t h e  
remedies f o r  t he  c o n t r o l  of t r a d e  unions.174 The  remedies 

173. See  Lord Denning M.R. i n  N a g l e  v. F e i l d e n  [ 19661 
2 Q . B .  633, 64.4, C.A. 

174. The grounds  on which a t r a d e  u n i o n ‘ s  r i g h t  t o  
r e g u l a t e  i ts  membership a r e  c o n t r o l l e d  and the 
p r o c e d u r e  by which i t  i s  c o n t r o l l e d  a r e  a f f e c t e d  
by t h e  I n d u s t r i a l  R e l a t i o n s  A c t  1971: see 
ss. 65,  101.  
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f o r  t h e  c o n t r o l  o f  t h e  d e c i s i o n s  o f  s o c i a l  c l u b s  and o t h e r  
p r i v a t e  bod ies  would c o n t i n u e  where a p p r o p r i a t e 1 7 5  t o  be 
d e c l a r a t i o n s  and i n j u n c t i o n s .  We would welcome views, 
f i r s t ,  on t h e  q u e s t i o n  whether  t h e  s u b s t i t u t i o n  o f  t he  
a p p l i c a t i o n  f o r  rev iew f o r  t h e  e x i s t i n g  remedies  w i l l  
throw doubt  on o r  h i n d e r  t he  development  of t h e  grounds  
on  which t h e  c o u r t s  e x e r c i s e  c o n t r o l ;  s econd ly ,  a s  t o  the  
b o d i e s  a g a i n s t  which the  new remedy should l i e .  

2. THE INCIDENTS OF THE APPLICATION FOR REVIEW 

87. I n  t h i s  s e c t i o n  of  t h e  Working Paper  we are con- 
c e r n e d  t o  d i s c u s s ,  and t o  make p r o p o s a l s  on, t he  m a t t e r s  
i n c i d e n t a l  t o  t h e  new g e n e r a l  remedy o f  t he  " a p p l i c a t i o n  
f o r  review". Many o f  t h e s e  m a t t e r s ,  such a s  l o c u s  s t a n d i  
and t i m e - l i m i t s ,  w i l l  f a l l  t o  be c o n s i d e r e d  whether  i t  i s  
e v e n t u a l l y  d e c i d e d  t o  propose r e f o r m s  on the l i n e s  of t he  
g e n e r a l  remedy we have  been d i s c u s s i n g ,  o r  t o  a d o p t  the 
a l t e r n a t i v e  p r o p o s a l  which we c o n s i d e r  l a t e r .  r 7 6  
however,  t h o u g h t  i t  be t te r  t o  d i s c u s s  these  i n c i d e n t a l  
m a t t e r s  i n  t he  c o n t e x t  of a new g e n e r a l  remedy, b o t h  f o r  
e a s e  o f  u n d e r s t a n d i n g ,  and because  our p r o v i s i o n a l  view 
t h a t  a g e n e r a l  remedy i s  t h e  p r e f e r a b l e  approach t o  reform 
of the remedies  i n  a d m i n i s t r a t i v e  l a w  depends to  some 
e x t e n t  upon o u r  t r e a t m e n t  of  these i n c i d e n t a l  problems. 
We draw a t t e n t i o n  t o  t h i s  l a t t e r  c o n s i d e r a t i o n  i n  o u r  
c o n c l u s i o n s .  

W e  have, 

177 

~ ~ ~ ~ ~ 

175. S i n c e  t h e  j u r i s d i c t i o n  o f  these bodies  o v e r  t h e i r  
members i s  based  on c o n t r a c t ,  c o n t r o l  by t h e  c o u r t s  
on t h e  b a s i s  o f  n a t u r a l  j u s t i c e  and p u b l i c  p o l i c y  w i l l  
o n l y  be e x e r c i s e d  when a n  e x i s t i n g  member o f  t he  
a s s o c i a t i o n  is  d e p r i v e d  o f  h i s  membership o r  of h i s  
r i g h t s  a s  a member. 

176. See p a r a s .  139-144 below. 

177. Para .  143 below. 
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88. We have a l r e a d y  mentioned t h e  v a r i e t y  o f  r e l i e f  
which the c o u r t s  w i l l  be a b l e  t o  g r a n t  t he  a g g r i e v e d  
a p p l i c a n t .  We s t a r t  t h i s  s e c t i o n  o f  t h e  Working Paper  
w i t h  some p r o p o s a l s  f o r  modi fy ing  and s i m p l i f y i n g  t h e  
p r e s e n t  p o s i t i o n  w i t h  regard  t o  t h e  r e l i e f  a v a i l a b l e  t o  
the  a p p l i c a n t ;  i n  p a r t i c u l a r  we make some p r o p o s a l s  on 
t h e  c o u r t ' s  powers t o  make c e r t a i n  o r d e r s  a g a i n s t  t h e  
Crown, and t o  make i n t e r i m  o r d e r s .  We then make sone 

. p r o p o s a l s  on the d e t a i l s  of t h e  p r o c e d u r e  f o r  c h a l l e n g e  
u n d e r  t he  new remedy, and the  t i m e - l i m i t  or l i m i t s  w i th in  
which t h e  c h a l l e n g e  may be made. The r e l a t e d  problem of 
e x c l u s i o n  o f  j u d i c i a l  remedies ,  and the r e l a t i o n s h i p  of  
t h e  new remedy w i t h  e x i s t i n g  s t a t u t o r y  p r o v i s i o n s  f o r  t he  
c h a l l e n g e  o f  a d m i n i s t r a t i v e  a c t s  and o r d e r s  i n  t h e  High 
C o u r t  a r e  t h e n  c o n s i d e r e d .  The d i f f i c u l t  and i m p o r t a n t  
problem o f  l o c u s  s t a n d i  t o  a p p l y  f o r  review i s  d i scussed .  
P r o p o s a l s  a r e  made c o n c e r n i n g  t h e  c o u r t ' s  powers  t o  r e fuse  
r e l i e f  i n  i t s  d i s c r e t i o n .  F i n a l l y  t h e  q u e s t i o n  which 
c o u r t  i s  t h e  most s u i t a b l e  forum t o  e n t e r t a i n  t h e  new 
remedy is  c o n s i d e r e d .  

( a )  The c o u r t ' s  powers t o  g r a n t  r e l i e f  u n d e r  
the new remedy 

89. A s  we have i n d i ~ a t e d , ' ~ ~  we t h i n k  t h a t  the  c o u r t  on 
t h e  a p p l i c a t i o n  f o r  rev iew s h o u l d  have power t o  quash ,  
e n j o i n ,  command and d e c l a r e .  The first power co r re sponds ,  
of c o u r s e ,  t o  t h e  e f f e c t  of t h e  e x i s t i n g  p r e r o g a t i v e  o r d e r  
of c e r t i o r a r i .  We e n v i s a g e  t h a t  t h e  e n j o i n i n g  o r d e r  would 
c o v e r  the  r o l e s  a t  p r e s e n t  pe r fo rmed  by t h e  i n j u n c t i o n  i n  
i ts  t r u e  p u b l i c  l a w  c o n t e x t  and t h e  p r e r o g a t i v e  o r d e r  of  
p r o h i b i t i o n .  We have  p o i n t e d  o u t  i n  o u r  s u r v e y  o f  the 
p r e s e n t  law the  u n c e r t a i n t y  which e x i s t s  a s  t o  the 
i n j u n c t i o n ' s  r o l e  i n  c o n t r o l l i n g  the j u r i s d i c t i o n  o f  

178. Para .  7 5  above. 
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a d m i n i s t r a t i v e  t r i b u n a l s  and a u t h o r i t i e s .  '79 
t o  be unnecessary  f o r  t h e r e  t o  be two v a r i e t i e s  o f  
r e l i e f  which have b a s i c a l l y  t h e  same purpose.  W e  t h e r e -  
f o r e  propose  t o  a c h i e v e  some s i m p l i f i c a t i o n  by r e d u c i n g  
them t o  t h e  one o r d e r  e n j o i n i n g  t h e  a d m i n i s t r a t i v e  
a u t h o r i t y  from a c t i n g  u n l a w f u l l y ,  w h e t h e r  t h i s  u n l a w f u l  
a c t  i n v o l v e s  t a k i n g  j u r i s d i c t i o n  o v e r  a m a t t e r  w h i c h  i t  
has  no j u r i s d i c t i o n  t o  dec ide ,  o r  o t h e r w i s e  a c t i n g  out -  
s ide i t s  powers. 

I t  seems 

90. The o r d e r  commanding t h e  a d m i n i s t r a t i v e  
a u t h o r i t y  t o  a c t  would,  we env i sage ,  be g r a n t e d  o n  t h e  
grounds  on which t h e  p r e r o g a t i v e  o r d e r  o f  mandamus would 
i s s u e .  F i n a l l y  the c o u r t  would have power t o  g r a n t  a 
d e c l a r a t i o n  t h a t  t h e  impugned a d m i n i s t r a t i v e  o r d e r  or 
d e c i s i o n  i s  i n v a l i d .  The d i f f i c u l t i e s  of Punton v. M i n i s t r x  
o f  P e n s i o n s  and N a t i o n a l  I n s u r a n c e  (No. 2 ) 1 8 1 u l d  not  
a r i s e  u n d e r  t h e  new remedy, i n  v i ew of the  c o u r t ' s  power t o  
quash  t h e  i n t r a  v i r e s  d e c i s i o n  ( f o r  e r r o r  of l a w  on  the  
f a c e  of the  r e c o r d )  on  the  a p p l i c a t i o n  for review.  The 
c o u r t  also, i n  i t s  d i s c r e t i o n ,  s h o u l d  have power t o  d e c l a r e  
t h e  a p p l i c a n t ' s  l e g a l  r i g h t s  o r  e n t i t l e m e n t .  As we saw 
when we surveyed  t h e  e x i s t i n g  law,182 t h e  p o s i t i o n  may now 
have been reached t h a t  t h e  rev iewing  c o u r t  w i l l  d e c l a r e  
t h a t  t h e  a p p l i c a n t  i s  e n t i t l e d  t o  some b e n e f i t ,  e v e n  though 
t h a t  c o u r t  would have  had no j u r i s d i c t i o n  t o  make such  a 

d e c l a r a t i o n  b e f o r e  the a p p r o p r i a t e  t r i b u n a l  had p a s s e d  on 
t h e  q u e s t i o n  i n  d i s p u t e .  But t h i s  seems t o  be r i g h t :  a s  
long a s  t h e  c o u r t  h a s  s u f f i c i e n t  T a c t s  before  it t o  come t o  
a c o n c l u s i o n  (or  p e r h a p s  the  f a c t s  a r e  n o t  i n  d i s p u t e ) ,  i t  
i s  s u r e l y  more c o n v e n i e n t  f o r  t h e  c o u r t  t o  make a b inding  

179. Para .  46 above. 

180. See  pa ra .  29-30 above. 

181. Para .  55 above. 

182. I n  para .  52,  54 above. 
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d e c l a r a t i o n  of rights when the p a r t i e s  a r e  b e f o r e  i t  on 
t h e  rev iew p r o c e e d i n g s  r a t h e r  t h a n  r e m i t  i t  t o  the 
d e c i d i n g  a u t h o r i t y .  
some s i t u a t i o n s ,  the c o u r t  w i l l  wan t  to r e f e r  the m a t t e r  
back t o  the d e c i d i n g  a u t h o r i t y ,  h a v i n g  d e c l a r e d  i ts  
p r e v i o u s  d e c i s i o n  t o  be of no e f f e c t .  

But,  as we w i l l  s e e  l a t e r ,  183 in 

( i )  R e l i e f  a g a i n s t  the  Crown and 
Crown s e r v a n t s  

-91, I n  o u r  d i s c u s s i o n  of the p r e s e n t  law we p o i n t e d  
o u t  t h a t  n e i t h e r  mandamus n o r  a n  i n j u n c t i o n  i s  o b t a i n a b l e  
a g a i n s t  the Crown or g e n e r a l l y  a g a i n s t  Crown s e r v a n t s .  184 
We were u n a b l e  t o  d i s c o v e r  any r e a l l y  convinc ing  reasons  
for t h e s e  immuni t ies .  I n  a number o f  Commonwealth c o u n t r i e s  
i n j u n c t i o n s  or i n t e r d i c t s  l i e  a g a i n s t  the s t a t e ;  t h i s  was, 
moreover,  t h e  p o s i t i o n  i n  S c o t l a n d  b e f o r e  t h e  C s o m  
P r o c e e d i n g s  A c t  1947 brought  t o g e t h e r  Engl i sh  a n d  S c o t t i s h  
l a w  on  t h i s  p o i n t .  W e  s e e  no r e a s o n  i n  p r i n c i p l e  why t h e  
new e n j o i n i n g  and commanding o r d e r s  - the e q u i v a l e n t s  of  
i n j u n c t i o n s ,  i n c l u d i n g  the i r  i n t e r i m  form, and mandamus - 
s h o u l d  no t  be a s  o b t a i n a b l e  a g a i n s t  t h e  Crown a n d  Crown 
s e r v a n t s  a s  t h e y  w i l l  be a g a i n s t  a n y  p u b l i c  a u t h o r i t y  which 
a c t s  or t h r e a t e n s  t o  a c t  i l l e g a l l y ,  or a l t e r n a t i v e l y  f a i l s  
t o  c a r r y  o u t  i t s  s t a t u t o r y  duty ,  

92. It  i s  a r g u e d  t h a t  t h i s  would l e a d  tQ t h e  r i s k  of 
Crown s e r v a n t s  being committed for contempt or the 
s e q u e s t r a t i o n  of Crown p rope r ty .  T h i s  f a c t o r ,  however,  has  
n o t  p r e v e n t e d  a c o n t r a r y  s o l u t i o n  i n  those  c o u n t r i e s  l i k e  

183. P a r a s .  95-96 below. 

184. Paras .  38-40 (mandamus) , 47-48 ( i n j u n c t i o n s ) .  We 
have n o t  d i s c u s s e d  t h e  p o i n t  t h a t  c e r t i o r a r i  and 
p r o h i b i t i o n  a r e  n o t  a v a i l a b l e  a g a i n s t  t h e  Crown 
i t s e l f ,  f o r  t h i s  appears  t o  g i v e  r i s e  t o  no  
d i f f i c u l t i e s .  



A u s t r a l i a  where a n  i n j u n c t i o n  may i s s u e  t o  r e s t r a i n  the  
i l l e g a l  a c t s  o f  governments  and s t a t e  o f f i c e r s .  But i t  
might  be p o s s i b l e  s p e c i f i c a l l y  t o  e x c l u d e  t h e s e  u l t i m a t e  
s a n c t i o n s  f o r  d e f i a n c e  of  an o r d e r  commanding o r  a n  o r d e r  
e n j o i n i n g ;  i n  t h i s  c o n t e x t  i t  is i n t e r e s t i n g  t o  n o t e  t h a t  
s e c t i o n  25(4) of the  Crown P r o c e e d i n g s  Act 1947 exc ludes  
the normal  p r o c e d u r e s  f o r  enforcement  o f  c i v i l  judgments.  
So t h i s  argument d o e s  n o t  c a r r y  c o n v i c t i o n .  Nor a r e  we 
i m p r e s s e d  by the argument  t h a t  i n  some cases  the  i s s u e  of 
a n  i n j u n c t i o n ,  o r  the  new e n j o i n i n g  o r d e r ,  might hamper 
the Crown i n  times o f  emergency. The Crown would 
i n v a r i a b l y  t a k e  emergency powers where t h e  o c c a s i o n  
w a r r a n t e d  it; i n  any  even t  we see no reason why th i s  
p o i n t  should  p r o v i d e  an argument a g a i n s t  the i s s u e  o f  s u i t -  
a b l e  relief where t h e  Crown has  v i o l a t e d  t he  l a w  i n  t imes 
of peace .  It  may be t h a t  t h e r e  are f u r t h e r . r e a s o n s  f o r  
t h e  r e t e n t i o n  o f  the p r e s e n t  i m m u n i t i e s  t o  which we have 
n o t  g i v e n  s u f f i c i e n t  a t t e n t i o n ;  b u t  our p r e s e n t  view i s  
t h a t  i n  t h e  absence  of convinc ing  r easons  f o r  r e t e n t i o n  o f  
t h e  Crown's p r e s e n t  immuni t ies ,  a l l  forms o f  r e l i e f  ava i l -  
able u n d e r  t h e  a p p l i c a t i o n  f o r  r e v i e w  should be o b t a i n a b l e  
a g a i n s t  the Crown. 185 

( i i )  I n t e r i m  Relief 

93. When a n a l y s i n g  t h e  p r e s e n t  law we drew a t t e n t i o n  
t o  t h e  e x t e n t  t o  which i n t e r i m  r e l i e f  i s  a f f o r d e d  under t h e  
p r e r o g a t i v e  o r d e r s  and Che ' ' e q u i t a b l e "  remedies.  We 
f u r t h e r  p o i n t e d  o u t  t h a t  the s t a t u t o r y  schemes o f  j u d i c i a l  
c o n t r o l  embodied i n  the  Town and Count ry  P l a n n i n g  Acts and 
s i m i l a r  l e g i s l a t i o n  g i v e  t h e  c o u r t  power t o  s u s p e n d ,  f o r  

187 example,  a s t r u c t u r e  o r  l o c a l  p l a n  by i n t e r i m  orders. 

185, I t  may be t h a t  i n j u n c t i o n s  should  be a v a i l a b l e  
a g a i n s t  t h e  C r o w n  o r  Crown s e r v a n t s  i n  o r d i n a r y  t o r t  
o r  c o n t r a c t  a c t i o n s ,  w h e t h e r  o r  no t  t h e y  a r e  governed 
by t h e  new procedure .  

186. See p a r a s .  13 ( c e r t i o r a r i ) ,  48 ( i n j u n c t i o n s  and 
d e c l a r a t i o n s ) .  

187. Paras .  63-64 above. 
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Our view i s  t h a t  t h e  c o u r t  shou ld  have f u l l  powers under 
t h e  new remedy t o  g r a n t  a s t a y  of t h e  p a r t i c u l a r  
a d m i n i s t r a t i v e  p r o c e e d i n g s  or the enforcement  of o r d e r s ,  
and t o  g r a n t  o t h e r  i n t e r i m  r e l i e f  where s u i t a b l e .  A 
broad  p r e c e d e n t  which m i g h t  be c o n s i d e r e d . a s  a b a s i s  for 
f o r m u l a t i n g  o u r  p r o p o s a l  i s  t o  be found i n  S e c t i o n  10(d) 
o f  t h e  Uni ted  S t a t e s  A d m i n i s t r a t i v e  Procedure  A c t  1946, 
which p r o v i d e s :  

188 

If.... Upon such  c o n d i t i o n s  as may be r e q u i r e d  
and t o  t h e  e x t e n t  n e c e s s a r y  t o  p reven t  i r r e -  
p a r a b l e  i n j u r y ,  every  r ev iewing  c o u r t  ... is 
a u t h o r i s e d  to i s s u e  a l l  n e c e s s a r y  and appro-  
p r i a t e  p r o c e s s  t o  pos tpone  t h e  e f f e c t i v e  d a t e  
o f  any agency  a c t i o n  or t o  p r e s e r v e  s t a t u s  or 
rights pending  c o n c l u s i o n  of t h e  review 
proceedings ."  

94. I t  shou ld  be emphasised t h a t  we a r e  n o t  p ropos ing  
t h a t  any a p p l i c a n t  shou ld  be e n t i t l e d  a s  of r i g h t  t o  

' i n t e r i m  r e l i e f ;  the  g r a n t  o f  such  r e l i e f  shou ld  be d i s -  

c r e t j o n a r y  a s  i t  i s  i n  t h e  American c o u r t s , 1 8 9  and  i s  now 
i n  t h e  Eng l i sh  c o u r t s  under  t h e  e x i s t i n g  remedies  t o  t h e  
e x t e n t  t h a t  i t  is  a v a i l a b l e .  If o u r  views a s  t o  t h e  

19C p rocedure  f o r  t h e  a p p l i c a t i o n  for rev iew a r e  a d o p t e d ,  
we t h i n k  t h a t  an a p p l i c a n t  f o r  r e v i e w  should  be a b l e  t o  

c l a i m  i n t e r i m  r e l i e f  i n  h i s  a p p l i c a t i o n  f o r  l e a v e  t o  
a p p l y  for r ev iew and  t h e  c o u r t  s h o u l d ,  i f  i t  s e e s  f i t ,  
g r a n t  i n t e r i m  r e l i e f  , when g r a n t i n g  l e a v e  t o  app ly .  
P r o c e d u r a l l y ,  t h e r e f o r e ,  t h e  a v a i l a b i l i t y  of i n t e r i m  r e l i e f  
would be i n  t h e  same p o s i t i o n  a s  u n d e r  t h e  e x i s t i n g  law 
a p p l i c a b l e  t o  t h e  p r e r o g a t i v e  o r d e r s .  

188. 60 s t a t .  243 (19461, 5 u.s.c., s. 1009d. 

189. See J a f f e ,  J u d i c i a l  C o n t r o l  of A d m i n i s t r a t i v e  
Act ion ,  1965, PP. 689-697. 

190. See Pa ras .  97-105 below f o r  t h e  procedure  o f  t h e  
new remedy. 

72 



( i i i )  Other  powers of  the  c o u r t s  

95. W e  have s a i d  t h a t  i n  c e r t a i n  c i r c u m s t a n c e s  the 
a p p l i c a n t  f o r  rev iew s h o u l d  be a b l e  n o t  on ly  t o  have  t h e  
a d m i n i s t r a t i v e  d e c i s i o n  d e c l a r e d  of no e f f e c t  by the c o u r t ,  
b u t  a l s o  g e t  a d e c l a r a t i o n  of h i s  legal  r ights  or pPiv- 
i l e g e s .  1 9 '  One of t h e  most i m p o r t a n t  a s p e c t s  o f  d e c l a -  
r a t o r y  re l ie f ,  a s  i t  now e x i s t s ,  would t h e r e f o r e  be . re ta ined .  
But i n  some c a s e s  t he  c o u r t  may t h i n k  t h a t  the r i g h t  course 
i s  t o  r e m i t  t h e  m a t t e r  t o  t h e  M i n i s t e r ,  t r i b u n a l  o r  o t h e r  
a d m i n i s t r a t i v e  a u t h o r i t y  t o  dec ide  
come t o  a c o n c l u s i o n  i t s e l f  on the 
T h i s  migh t  w e l l  be r e g a r d e d  a s  t he  
t h e  g round  of rev iew was breach  o f  
j u s t i c e ;  t h e  c o u r t  would probably  

t h e  i s s u e  r a t h e r  than  
m e r i t s  of  t he  d i s p u t e .  
a p p r o p r i a t e  c o u r s e  where 
t h e  r u l e s  of n a t u r a l  
take t h e  view t h a t  t h e  

a d m i n i s t r a t i v e  a u t h o r i t y  should  have  a second o p p o r t u n i t y  t o  
d e c i d e  %he q u e s t i o n  i n  accordance  w i t h  these requi rements .  
I n  o t h e r  c a s e s ,  t o o ,  t h e  c o u r t  may come t o  t h e  c o n c l u s i o n  
t h a t ,  though it has  enough f a c t s  b e f o r e  i t  t o  h o l d  t h a t  t h e  
a d m i n i s t r a t i v e  authority has decided an  i s s u e  wrongly ,  f o r  
example , by having  p a i d  r ega rd  t o  i r r e l e v a n t  c o n s i d e r a t i o n s ,  
i t  does  n o t  have enough f a c t s  b e f o r e  i t  t o  g r a n t  a dec la -  
r a t i o n  of t h e  a p p l i c a n t ' s  r i g h t s .  W e ,  t h e r e f o r e ,  Suggest - 
t h a t  t h e  c o u r t  s h o u l d  have power t o  r e m i t  a que 
a d m i n i s t r a t i v e  a u t h o r i t y ,  t h e  p r i o r '  d e c i s i o n  of which has  
been reviewed,  f o r  r e - h e a r i n g  and d e t e r m i n a t i o n  by t h a t  
a u t h o r i t y  . 
96. W e  e n v i s a g e  t h a t  t h i s  power would be e x e r c i s e d  a t  
t he  d i s c r e t i o n  of t h e  cour t .  It may w e l l  be however t h a t  
i n  some c a s e s  it would be thought  r ight  t o  remove t h i s  
d i s c r e t i o n  and t o  compel the c o u r t  t o  r emi t  t o  t h e  dec id ing  
a u t h o r i t y .  I n  t h i s  c o n t e x t  i t  is i n t e r e s t i n g  t o  n o t e  t h a t  
r u l e s  have been made under  s e c t i o n  9(3 )  of  the  T r i b u n a l s  
and I n q u i r i e s  A c t  1958 (now s e c t i o n  13(3) of  the T r i b u n a l s  
and I n q u i r i e s  A c t  1971) compel l ing  t h e  r e m i t t a n c e  o f  t he  

191. Para.  90 above. 
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m a t t e r  i n  c e r t a i n  c a s e s  ( w i t h  t h e  o p i n i o n  o r  t h e  d i r e c t i o n  
o f  t h e  c o u r t )  f o r  re -hear ing  and d e t e r m i n a t i o n  by t h e  
t r i b u n a l  a f t e r  an  a p p e a l  t o  t he  High c o u r t  has  b e e n  al lowed.  
A s i m i l a r  p r o v i s i o n  c o u l d  be made i n  t h e  new A c t ,  which  
would enab le  r u l e s  t o  be made f o r  p a r t i c u l a r  q u e s t i o n s  
compel l ing  r e m i t t a n c e  of t h e  m a t t e r  a f t e r  r e v i e w  of i l l e g a l  
a d m i n i s t r a t i v e  a c t i o n .  Indeed ,  i n  t h o s e  m a t t e r s  a l r e a d y  
c o v e r e d  by R u l e s  of  C o u r t  i n  r e s p e c t  of a p p e a l s ,  i t  would 
be  odd i f  s i m i l a r  r u l e s  were n o t  made compel l ing  r emi t t ance  
i n  t h e  c a s e  o f  rev iew;  f o r  t h e  e s s e n c e  of  a p p e a l  i s  t h a t  
the a p p e l l a t e  c o u r t  can  g e n e r a l l y  s u b s t i t u t e  its own v e r d i c t  
f o r  t h a t  o f  t h e  t r i b u n a l  of  f i rs t  i n s t a n c e ,  and  so, i f  
r e m i t t a n c e  c a n  be compelled i n  t h i s  c a s e ,  t h e n  a f o r t i o r i  
i t  s h o u l d  be a f t e r  p r o c e e d i n g s  o n  review.  A t  t h i s  s t a g e  we 
do n o t  feel  a b l e  t o  make d e t a i l e d  p r o p o s a l s  on  t h e  ques t ion  
w h e t h e r  and, i f  so, i n  p r e c i s e l y  wha t  c i r c u m s t a n c e s  the  
c o u r t  must r e m i t  t o  t h e  d e c i d i n g  a u t h o r i t y ,  b u t  we i n v i t e  
comments on t h i s  m a t t e r .  O f  c o u r s e ,  i n  p r a c t i c e  i n  many 
c a s e s  - p a r t i c u l a r l y  where t h e  exercise of  a d i s c r e t i o n a r y  
power is  reviewed on  t h e  g round  t h a t  the a u t h o r i t y  took i n t o  
a c c o u n t  e x t r a n e o u s  c o n s i d e r a t i o n s  or ac ted  i n  bad f a i t h  - 
t h e  c o u r t  w i l l  n o t  f e e l  a b l e  to do more than  q u a s h  the  
d e c i s i o n  o r  d e c l a r e  i t  void ,  and command t h e  a u t h o r i t y  t o  
decide t h e  q u e s t i o n  r i g n t l y  a c c o r d i n g  t o  law. 

192  

193 

(b )  P r o c e d u r e  o f  the  A p p l i c a t i o n  f o r  Review 

97. I n  t h e  p r e v i o u s  s e c t i o n  of t h i s  Working P a p e r  we 
o u t l i n e d  and compared t h e  p r o c e d u r e s  on a p p l i c a t i o n s  f o r  the  
p r e r o g a t i v e  o r d e r s  and d e c l a r a t o r y  judgments.  '94  We saw 

193. a. P a d f i e l d  v. M i n i s t e r  or k r i c u l t u r e ,  F i s h e r i e s  
and -681 A.C. 997. 

194. See i n  p a r t i c u l a r  pa ras .  13-16 ( c e r t i o r a r i )  and 60  
( d e c l a r a t i o n s ) .  
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t h a t  e a c h  had a d v a n t a g e s  and d i s a d v a n t a g e s .  We t h i n k  
t h a t  t h e  procedure  o f  t h e  a p p l i c a t i o n  for review s h o u l d  
s o  f a r  a s  p o s s i b l e  combine t h e  b e s t  a s p e c t s  of the 
v a r i o u s  e x i s t i n g  remedies .  

98. We s u g g e s t  t h a t  t h e  a p p l i c a t i o n  f o r  rev iew s h o u l d  
have t h e  two-stage p r o c e d u r e  which i s  a f e a t u r e  of a p p l i -  
c a t i o n s  f o r  t h e  p r e r o g a t i v e  o r d e r s  u n d e r  the  p r e s e n t  law. 
Our p r e s e n t  view is  t h a t  t h i s  p r o v i d e s  a Usefu l  d e v i c e  
f o r  t h e  d iscouragement  of f r i v o l o u s  o r  whol ly  unfounded 
c l a i m s  f o r  j u d i c i a l  review. The c o u r t  has  t o  g r a n t  l e a v e  
t o  a p p l y  b e f o r e  the  a u t h o r i t y  o r  t r i b u n a l ,  the  d e c i s i o n  
of  which i s  c h a l l e n g e d ,  is pu t  t o  t h e  t a s k  and e x p e n s e  o f  
d e f e n d i n g  t h e  p r o c e e d i n g s .  T h i s  would n o t  be the c a s e  i f  
t h e  p r o c e d u r e  adopted  f o r  t he  new remedy were t he  o r d i n a r y  
c i v i l  p r o c e d u r e , 1 9 5  s i n c e  t h e n  it is t h e  d e f e n d a n t  who has  
t o  a p p l y  under  R.S.C. Order  18, r u l e  19 f o r  the a c t i o n  t o  be 
s t r u c k  o u t  a s  v e x a t i o u s  D r  f r i v o l o u s .  The l i k e l i h o o d  of  
f r i v o l o u s  a c t i o n s  t o  c h a l l e n g e  t h e  l e g a l i t y  o f  a d m i n i s t r a -  
t i v e  a c t i o n  and o r d e r s  may be i n c r e a s e d  by t h e  f a c t  t h a t  
anyone a d v e r s e l y  a f f e c t e d  by a d m i n i s t r a t i v e  a c t i o n  w i l l  
have s t a n d i n g  t o  c h a l l e n g e  i t ,  i n  t he  c o u r t s :  i t  would 
seem, t h e r e f o r e ,  a l l  the more i m p o r t a n t  t o  have some 
p r o c e d u r e  f o r  s t r ik ing  down a p p l i c a t i o n s  w i t h o u t  d e l a y  and 
c o s t  f o r  t h e  p a r t i c u l a r  p u b l i c  a u t h o r i t i e s  and t r i b u n a l s  
concerned.  On the  o t h e r  hand, i t  may be argued t h a t  the 
two-stage procedure  makes t h e  p r o s e c u t i o n  of s e r i o u s  app l i -  
c a t i o n s  more e x p e n s i v e ,  and u n n e c e s s a r i l y  d e l a y s  the  f u l l  
hea r ing .  Our p r o v i s i o n a l  view, however,  i s  t h a t  the  
a p p l i c a n t  f o r  r e v i e w  s h o u l d  f i rs t  seek l e a v e  t o  a p p l y  f o r  
review. 

195. As is  recommended i n  t h e  a l t e r n a t i v e .  proposal f o r  
reform d i s c u s s e d  i n  pa ras .  1 3 9 - 1 G  below. 

196. See  pa ras .  125-133 below f o r  a f u l l  d i s c u s s i o n  of 
' l o c u s  s t a n d i .  
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99. I f  t h e  p r o c e d u r e  of t h e  a p p l i c a t i o n  for rev iew i s  
t o  f o l l o w  t h a t  of t h e  p r e r o g a t i v e  o r d e r s ,  the a p p l i c a t i o n  
for l e a v e  t o  a p p l y  w i l l  be made ex  p a r t e .  
a d v a n t a g e  t h a t  t h e  a d m i n i s t r a t i v e  a u t h o r i t y  o r  t r i b u n a l ,  
t he  d e c i s i o n  of which is  c h a l l e n g e d ,  is  not  i n v o l v e d  i n  
the p r o c e e d i n g s  u n t i l  t h e  c o u r t  h a s  a s c e r t a i n e d  o n  the  
a p p l i c a t i o n  for l e a v e  t h a t  t h e  c h a l l e n g e  i s  n o t  f r i v o l o u s  
o r  w h o l l y  unfounded. On t h e  o t h e r  hand, i t  might  be thought  
p r o c e d u r a l l y  more c o n v e n i e n t  i f  a p p l i c a t i o n s  f o r  d i s c o v e r y  197  

and any o t h e r  p r e l i m i n a r y  m a t t e r s ,  s u c h  a s  f i x i n g  a d a t e  
for the  h e a r i n g  of the a p p l i c a t i o n  for t he  r e l i e f  claimed, 
w e r e  d i s p o s e d  of  by t h e  j u d g e l g 8  when g r a n t i n g  t h e  app l i -  
c a t i o n  for l eave .  I n  t h a t  e v e n t ,  a t  l e a s t  i f  the a p p l i c a n t  
wished t o  c l a i m  d i s c o v e r y  of documents ,  i t  i s  a r g u a b l e  t h a t  

. the a p p l i c a t i o n  for l e a v e  s h o u l d  n o t  be h e a r d  ex p a r t e ;  t he  
d e f e n d a n t  might w i s h  t o  c o n t e s t  t he  a p p l i c a t i o n  for d i s -  

c o v e r y  a s  w e l l  a s  a n  a p p l i c a t i o n  for i n t e r i m  re l ie f  which,  a s  
we h a v e  suggested,lg9 could  be g r a n t e d  by the c o u r t  a t  t h i s  
s t a g e .  But on b a l a n c e  we t h i n k  t h a t  t h e s e  p r o c e d u r a l  
a d v a n t a g e s  do n o t  ou tweigh  the  d i s a d v a n t a g e  t h a t  t h e  adminis- 
t r a t i v e  a u t h o r i t y  w i l . 1  i n  p r a c t i c e  a lways be p u t  t o  t h e  
t r o u b l e  of resisting the a p p l i c a t i o n  f o r  l eave .  We there-  
f o r e  t e n t a t i v e l y  p r o p o s e  t h a t  the a p p l i c a t i o n  for Leave 
s h o u l d  c o n t i n u t e  t o  be heard  e x  p a r t e .  N e v e r t h e l e s s ,  we 
s h o u l d  welcome v iews  on the  q u e s t i o n  whether  t h e  a p p l i c a t i o n  
for l e a v e  s h o u l d  be made ex p a r t e  o r  should be c o n t e s t a b l e  

T h i s  has t h e  

. b y  the o t h e r  p a r t y .  

197. See pa ras .  104-105 below. 

198. I n  pa ra .  138 below we t e n t a t i v e l y  propose t ha t  
. a p p l i c a t i o n s  for l e a v e ,  i f  n o t  n e c e s s a r i l y  t h e  f i n a l  

o r d e r  i t s e l f ,  s h o u l d  be made t o  a s i n g l e  judge .  

199. See  pa ra .  9 4  above. 
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100. We a l s o  i n v i t e  views on t h e  q u e s t i o n  w h e t h e r  i t  
s h o u l d  be p o s s i b l e  t o  d i s p e n s e  w i t h  t h e  i n i t i a l  a p p l i c a t i o n  
f o r  l e a v e  where t he  d e f e n d a n t s  c o n s e n t .  There are some 
c a s e s  where i t  i s  c l e a r  t h a t  l e a v e  w i l l  be g r a n t e d  and, 
i ndeed ,  where t h e  p r o c e d i n g s  a r e  i n  t h e  n a t u r e  o f  a t e s t  
c a s e  which the  d e f e n d a n t s  a r e  e q u a l l y  anxious  t o  have  heard.  
I n  these c i r c u m s t a n c e s ,  i t  seems someth ing  O f  a w a s t e  of 
t i m e  and o f  money (which t h e  p a r t i e s  or t h e  S t a t e  w i l l  have 
t o  bea r )  t o  have a formal  hea r ing  t o  o b t a i n  l e a v e .  Under 
t h e  p r e s e n t  p r o c e d u r e ,  t h i s  can o f t e n  be avoided  by the  
d e v i c e  o f  a p p l y i n g  f o r  a d e c l a r a t i o n  r a t h e r  t h a n  f o r  one 
o f  t h e  p r e r o g a t i v e  o r d e r s .  Under o u r  p r o p o s a l s ,  however, 
i t  is  i n t e n d e d  t h a t  t h e r e  s h a l l  be an  a p p l i c a t i o n  for 
rev iew whenever t he  o b j e c t  is t o  c h a l l e n g e ,  a t  l e a s t  
d i r e c t l y ,  t h e  a d m i n i s t r a t i v e  d e c i s i o n .  It  would be  un- 
f o r t u n a t e  if t h a t  meant t h a t  one c o u l d  not. d i s p e n s e  wi th  
t h e  i n i t i a l  h e a r i n g  f o r  l eave ,  when i t  o b v i o u s l y  f u l f i l s  no 
purpose.  

101. We do n o t  suggest t h a t  t h e  a p p l i c a n t  s h o u l d  be under 
any  o b l i g a t i o n  t o  approach  t h e  d e f e n d a n t s  t o  see whether 
t h e y  w i l l  consen t ,  n o r  do we suggest t h a t  a r e f u s a l  t o  
c o n s e n t  shou ld ,  i n  any  c i r c u m s t a n c e s ,  l e a d  t o  the defendants  
b e i n g  mulcted i n  c o s t s .  All we a r e  s u g g e s t i n g  f o r  con- 
s i d e r a t i o n  i s  t h a t  i f  i n  f a c t  t h e r e  is a v o l u n t a r y  agreement. 
t o  d i s p e n s e  w i t h  a n  a p p l i c a t i o n  f o r  l e a v e ,  t he  R u l e s  of  
C o u r t  s h o u l d  p r o v i d e  t h a t  no such  a p p l i c a t i o n  i s  necessary .  

102. W e  would hope and expec t  t h a t  i n  t h e  v a s t  m a j o r i t y  
o f  c a s e s  a f f i d a v i t  e v i d e n c e  would be t h e  most c o n v e n i e n t  
and s u i t a b l e  method f o r  t h e  p r e s e n t a t i o n  of  t h e  a p p l i c a t i o n  
for the o r d e r  i t s e l f .  C e r t a i n l y  c a s e s  w i l l  be d i s p o s e d  of 
more q u i c k l y  t h a n  i f  o r a l  ev idence  is heaed and c r o s s -  
examinat ion  a l lowed.  The c o u r t  a l r e a d y  has power a t  t h e  
moment t o  o r d e r  e v i d e n c e  t o  be g i v e n  o r a l l y ,  and deponents  
t o  be cross-examined on t h e i r  a f f i d a v i t s ,  i f  any  p a r t y  
a p p l i e s ,  on a p p l i c a t i o n s  f o r  t h e  p r e r o g a t i v e  o r d e r s ,  bu t  i n  
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p r a c t i c e  i t  r a r e l y  e x e r c i s e s  t h i s  power. We t h i n k  t h a t  
t h e  c o u r t  s h o u l d  have t h i s  power on t h e  a p p l i c a t i o n  f o r  
t h e  o r d e r  i t s e l f .  

103. W e  would l i k e  a t  t h i s  p o i n t  t o  r a i s e  t h e  q u e s t i o n  
w h e t h e r  t h e  c o u r t  s h o u l d  no t  have  l i m i t e d  i n v e s t i g a t o r y  
powers o f  i ts  own. W e  would n o t  s u g g e s t  t h a t  i t s  pro- 
c e d u r e  s h o u l d  be modelled a l o n g  the  l i n e s  o f  t h a t  fol lowed 
by the  French C o n s e i l  ? ' E t a t ,  n o r  do we f e e l  a b l e  t o  make 
any p r o p o s a l  f o r  t h e  appointment  of a R e g i s t r a r  t o  the  
c o u r t  t o  make a p r e l i m i n a r y  i n v e s t i g a t i o n  of t h e  p l a i n t i f f ' s  
c a s e ;  b u t  the c o u r t  might  be g i v e n  powers t o  cross-examine 
d e p o n e n t s  of  a f f i d a v i t s ,  w h e t h e r  a p a r t y  has  a p p l i e d  f o r  
t h i s  or n o t ,  and f u r t h e r  t o  summon w i t n e s s e s  t o  g i v e  o r a l  
e v i d e n c e ,  where t h e  c o u r t  t h o u g h t  t h a t  t h e  t r u t h  was 
u n l i k e l y  t o  emqrge from t h e  a f f i d a v i t s  s u b m i t t e d  by the  
p a r t i e s .  T h i s  would mark a r a d i c a l  d e p a r t u r e  f r o m  the  
g e n e r a l  r u l e  t h a t  i n  c i v i l  c a s e s  a judge  can o n l y  c a l l  
w i t n e s s e s  w i t h  t h e  c o n s e n t  o f  the  p a r t i e s .  2oo I f  such 
powers were c o n h r r e d ,  we would e x p e c t  t h a t  t h e y  would be 
e x e r c i s e d  r a r e l y .  WE! would welcome views on t h i s  ques t ion ,  

104. There i s  no p r o v i s i o n  f o r  the d i s c o v e r y  o f  documents 
u n d e r  R.S.C. Order  53 which g o v e r n s  the p r o c e d u r e  o f  t h e  
p r e r o g a t i v e  o r d e r s ,  whereas  d i s c o v e r y  i s  a v a i l a b l e  i n  
p r o c e e d i n g s  f o r  d e c l a r a t i o n s  and i n j u n c t i o n s  as i t  i s  i n  
a n y  o r d i n a r y  c i v i l  a c t i o n .  Because i n a b i l i t y  t o  o b t a i n  
d i s c o v e r y  may l e a d  t o  f a i l u r e  t o  d e t e c t  an a b s e n c e  of 
j u r i s d i c t i o n , 2 0 1  we t h i n k  t h a t  some p r o v i s i o n  f o r  d i s c o v e r y  
o f  documents s h o u l d  be made. But it i s  d i f f i c u l t  t o  make 
s u c h  p r o v i s i o n  i n  t h e  absence  of  a f u l l  i n t e r l o c u t o r y  

200. R e  Enoch and Za re t sky ,  Bock & Co. [19lO] 1 K.B. 
327, CeA. 

201. See Barnard  v. N a t i o n a l  Dock Labour Board [ 19531 
2 Q.B. 18, C.A., where t h e  a p p l i c a n t s  i n  p r o c e e d i n g s  
f o r  a d e c l a r a t o r y  judgment l e a r n e d  on d i s c o v e r y  of 
c e r t a i n  documents t h a t  t h e i r  suspens ion  w a s  u l t r a  
v i r e s .  
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p r o c e s s ;  we would h e s i t a t e  t o  recommend the  i n t r o -  
d u c t i o n  of such a p r o c e s s  because  o f  t h e  d e l a y  i t  would 
e n t a i l ,  a d e l a y  moreover  which would a f f e c t  t h e  l a r g e  
number of c a s e s  w h e r e  d i s c o v e r y  i s  not  e s s e n t i a l .  I t  
m i g h t  t h e r e f o r e  be best  t o  p r o v i d e  t h a t  t he  c o u r t  should  
o r d e r  d i s c o v e r y  o f  documents o n l y  on  s p e c i a l  a p p l i c a t i o n  
by a p a r t y  s e e k i n g  review; 
no p r o v i s i o n  f o r  a u t o m a t i c  d i s c o v e r y  of  documents i n  the  
R u l e s  of  C o u r t  g o v e r n i n g  t h e  new remedy. 202 
c a t i o n  f o r  l e a v e  is t o  be heard  e x  p a r t e ,  a s e p a r a t e  
a p p l i c a t i o n  f o r  t h e  o r d e r  of  d i s c o v e r y  would n e e d  t o  be 
made a f t e r  l e a v e  h a s  been g r a n t e d ,  and a copy o f  t h e  app l i -  
c a t i o n  would have t o  be se rved  on t h e  o t h e r  p a r t y  t o g e t h e r  
w i t h  t h e  n o t i c e  o f  motion o r  summons and c o p i e s  o f  the  
s t a t e m e n t s  made i n  s u p p o r t  of the a p p l i c a t i o n  f o r  leave .  
The a p p l i c a t i o n  f o r  d i s c o v e r y  would be accompanied by an 
a f f i d a v i t  s t a t i n g  t h e  b e l i e f  of  t he  deponent  t h a t  t h e  p a r t y  
f rom whom d i s c o v e r y  i s  s o u g h t  h a s ,  or a t  some t i m e  had, i n  
h i s  p o s s e s s i o n  o r  c u s t o d y  t h e  document o r  c l a s s  o f  document 
s p e c i f i e d  o r  descr ibed  i n  t h e  a p p l i c a t i o n .  204 
f u r t h e r  s u g g e s t  t h a t  t h e  Rules  o f  C o u r t  s h o u l d  p r o v i d e  t h a t  
the  a p p l i c a t i o n  for d i s c o v e r y  s h o u l d  be heard  by a Master 
of the  Q u e e n ' s  Bench D i v i s i o n  b e f o r e  t h e  a p p l i c a t i o n  for 
t h e  o r d e r  i t s e l f  i s  heard .  But i t  may be s u g g e s t e d  t h a t  
p r i m a r i l y  because  of t h e s e  p r o c e d u r a l  c o m p l e x i t i e s  t h e  
a p p l i c a t i o n  f o r  l e a v e  under  t h e  new remedy s h o u l d  n o t  be 
made e x  p a r t e ;  t h i s  a l t e r n a t i v e  approach  u n d e r  which 

t h e r e  would i n  t h a t  c a s e  be 

I f  the  app l i -  

20 3 

W e  would 

202. =. R.S.C. O r d .  24 ,  r. 2 which makes s u c h  p rov i s ion  

203 .  See para .  74 above. The d e t a i l s  of  t h e  p r e s e n t  

f o r  o r d i n a r y  c i v i l  a c t i o n s .  

p rocedure  f o r  t h e  p r e r o g a t i v e  o r d e r s  would,  we 
e n v i s a g e ,  be s u b s t a n t i a l l y  reproduced i n  t h e  Rules 
g o v e r n i n g  t h e  new remedy. 

2 0 4 .  See R.S.C. O r d .  2 4 ,  r. 7(3) :  Order  f o r  d i s c o v e r y  
o f  p a r t i c u l a r  documents. 
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a p p l i c a t i o n s  f o r  d i s c o v e r y  would be heard on the  a p p l i c a t i o n  
f o r  l e a v e  has  a l r e a d y  been d i s c u s s e d  i n  p a r a g r a p h  99. 

105. We must concede  t h a t  t h i s  s o l u t i o n  may n o t  be  
s u f f i c i e n t  t o  e n a b l e  t h e  a p p l i c a n t  t o  g e t  a t  t h e  t r u e  f a c t s  
i n  a l l  c a s e s ;  i n  p a r t i c u l a r ,  t h e  absence of  p r o v i s i o n s  
f o r  d i s c o v e r y  by the  p a r t i e s  w i t h o u t  c o u r t  o r d e r  w i l l  mean 
t h a t  t h e  a p p l i c a n t  f o r  review h a s  to have a t  l e a s t  some 
s u s p i c i o n  t h a t  t h e  f a c t s  a r e  c o n c e a l e d  from h i m ,  f o r  o the r -  
w i s e  he w i l l  n o t  make t h e  s p e c i a l  a p p l i c a t i o n  f o r  d i s c o v e r y  
of p a r t i c u l a r  documents or documents  o f  a spec i f ied  
c l a s s .  205 So it  might  be b e t t e r  t o  adopt  t he  f u l l  procedure 
f o r  d i s c o v e r y  o f  documents i n  R.S.C. Order  24 f o r  the 
a p p l i c a t i o n  f o r  rev iew,  even though t h e  p r o v i s i o n  f o r  mutual 
d i s c o v e r y  of  documents might s l o w  down t h e  p r o c e d u r e  i n  t h e  
v a s t  m a j o r i t y  o f  c a s e s  where t h e r e  i s  no d i s p u t e  as t o  the  
f a c t s .  W e  have found t h i s  problem p a r t i c u l a r l y  d i f f i c u l t ,  . 

and t h i s  i s  why we p u t  forward  two a l t e r n a t i v e  approaches  
f o r  c o n s i d e r a t i o n .  W e  would welcome views on t h i s  ques t ion .  

( C )  T i m e - l i m i t s  

106. The p r e s e n t  sys tem of  remedies ( s t a t u t o r y  and common 
law)  p r o v i d e s ,  a s  w e  have seen ,  t i m e - l i m i t s  r a n g i n g  from 
s i x  weeks f o r  many c a s e s  of  s t a t u t o r y  review t o  t h e  

a p p a r e n t l y  u n l i m i t e d  p e r i o d  f o r  b r i n g i n g  p r o c e e d i n g s  f o r  
d e c l a r a t o r y .  judgments?06 
t r a t i v e  law have been  s o  d i s p u t e d  a s  t h e  m e r i t s  o f  t h e  s i x  
months t i m e - l i m i t  f o r  c h a l l e n g e  by c e r t i o r a r i ,  the  p r i n c i p a l  
method o f  j u d i c i a l  review.  Undoubtedly t h i s  l i m i t  has  been 
p a r t l y  r e s p o n s i b l e  for t h e  g r e a t e r  u s e  of t h e  d e c l a r a t i o n  

Few a s p e c t s  o f  E n g l i s h  adminis- 

205. It  is d o u b t f u l  i f  t h e  a p p l i c a n t  i n  Barnard  v. 
N a t i o n a l  Dock Labour Board [ 19531 2 Q.B. 18, C.A.  
would have d i s c o v e r e d  the  t r u e  f a c t s  on t h i s  l i m i t e d  
approach.  

n o t  a p p l y  t o  d e c l a r a t o r y  judgments .  
206. I t  seems t h a t  s. 2 of  t h e  L i m i t a t i o n  A c t  1939 does 
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a s  a remedy f o r  t h e  c o n t r o l  of  i l l e g a l  a d m i n i s t r a t i v e  
a c t i o n .  N e v e r t h e l e s s ,  a s  we have a l s o  seen ,  t he  - 

p e r i o d  i s  more l i b e r a l  t han  t h o s e  i n  major  European 
j u r i s d i c t i o n s .  207 

107. I n  paragraph  8 4  above we s a i d  t h a t  t h e  new remedy 
w i l l  be a v a i l a b l e  t o  cha l l enge  u l t r a  v i r e s  delegated 
l e g i s l a t i o n .  A t  t he  moment t h e  s o l e  remedy t o  q u a s h  
d e l e g a t e d  l e g i s l a t i o n  i s  t h e  d e c l a r a t o r y  judgment for 
which t h e r e  is  no t i m e - l i m i t .  It seems q u i t e  i n a p p r o -  
p r i a t e  f o r  t h e r e  t o  be any t i m e - l i m i t  for  j u d i c i a l  c o n t r o l  
i n  t h i s  c a s e ;  by-laws may remain e n f o r c e d  for y e a r s  and 
nobody might  be p r e j u d i c e d  i f  t h e y  were then  c h a l l e n g e d  

We, t h e r e f o r e ,  propose t h a t  t h e  new a s  u l t r a  v i r e s .  
p r o c e d u r e  should  be a v a i l a b l e  t o  c h a l l e n g e  delegated ' 

l e g i s l a t i o n  w i t h o u t  r e s t r i c t i o n s  as t o  t h e  t i m e  w i t h i n  
which p r o c e e d i n g s  must be brought .  

208 

108. I t  would c e r t a i n l y  make f o r  s i m p l i c i t y  to have a 
uni form t i m e - l i m i t  for a l l  p r o c e e d i n g s  for  r e v i e w  of 
a d m i n i s t r a t i v e  a c t i o n  and o r d e r s .  But we do n o t  t h i n k  
t h i s  i s  p o s s i b l e ,  I t  seems t o  u s  t h a t  two sets of 
d i s t i n c t i o n s  s h o u l d  be drawn. The f i rs t  concerns  t h e  
grounds  of review. Although we have g e n e r a l l y  r e f e r r e d  
t o  rev iew by t h e  c o u r t s  of " i l l e g a l  a d m i n i s t r a t i v e  
a c t i o n " ,  rev iew i s  u s u a l l y  r e g a r d e d  a s  e x e r c i s a b l e  on 
two d i s t i n c t  g rounds  - f i r s t ,  l a c k  o r  abuse of j u r i s -  
d i c t i o n  o r  powers ( i n c l u d i n g  b r e a c h  of t h e  r u l e s  of 
n a t u r a l  j u s t i c e )  and secondly ,  e r r o r  of law on  t h e  f a c e  
of  t h e  record .  I n  t h e  l a t t e r  c a s e  t h e  t r i b u n a l  t h e  
d e c i s i o n  of which is  impugned has  a c t e d  w i t h i n  j u r i s -  
d i c t i o n  b u t  has  made a mis take  of l a w  d i s c o v e r a b l e  on 

- 

207. n. 38 above. 

208. I n  N i c h o l l s  v. T a v i s t o c k  U.D.C. [1923] 2 Ch. 18, 
a by-law made i n  1862 was s u c c e s s f u l l y  c h a l l e n g e d  
i n  1922. 
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t h e  f a c e  of i t s  r e c o r d  i n  t h e  c o u r s e  o f  coming t o  i t s  
c o n c l u s i o n .  209 T h i s  r e a l l y  r e s e m b l e s  an a p p e a l  o n  a 
p o i n t  o f  law r a t h e r  t h a n  r e v i e w  i n  t he  s t r i c t  s e n s e .  I t  
i s  a t  f i r s t  s i g h t  h a r d  t o  s e e  why t h e  t i m e - l i m i t  f o r  
"review" on t h i s  ground should  be more g e n e r o u s  t h a n  t h a t  
a l l o w e d  f o r  an  a p p e a l  on a p o i n t  o f  law (where t h e  e r r o r  
o f  Paw, of  c o u r s e ,  may no t  be o n  the f a c e  o f  t h e  record  
and may r e q u i r e  more t ime t o  be d i s c o v e r e d ) .  

109. I n  t h i s  c o n t e x t ,  it i s  i n t e r e s t i n g  t o  n o t e  t h a t  
R.S.C. Order  55, r u l e  4 ( 2 )  p r o v i d e s  t h a t  a p p e a l s  (o the r -  
w i s e  than  by c a s e  s t a t e d )  f rom any c o u r t ,  t r i b u n a l  o r  
p e r s o n  t o  t h e  H i g h  C o u r t  must be  e n t e r e d  w i t h i n  28 days 
a f t e r  t h e  d a t e  o f  t h e  judgment ,order ,  d e t e r m i n a t i o n  or 
o t h e r  d e c i s i o n  a g a i n s t  which t h e  a p p e a l  i s  b r o u g h t .  An 
a p p l i c a t i o n  for an o r d e r  d i r e c t i n g  a M i n i s t e r ,  t r i b u n a l  
or o t h e r  p e r s o n  t o  s t a t e  a c a s e  f o r  d e t e r m i n a t i o n  by t he  
c o u r t  or t o  r e f e r  a q u e s t i o n  o f  l a w  to the  c o u r t  by way 
of c a s e  s t a t e d  mus t  be e n t e r e d  for  hea r ing  w i t h i n  14 days 
a f t e r  r e c e i p t  o f  n o t i c e  of  t h e  r e f u s a l  t o  s t a t e  a case ,  
Our p r o v i s i o n a l  view is, t h e r e f o r e ,  t h a t  t h e  t i m e  allowed 
f o r  a n  a p p l i c a t i o n  f o r  review on  t h e  g round  cif e r r o r  of 
l a w  on  t h e  f a c e  o f  t h e  r e c o r d  s h o u l d  be more c l o s e l y  
a s s i m i l a t e d  t o  t h e  t i m e  a l lowed for an  appea l  on  a po in t  

21 0 

209. 

21 0. 

It  may be t h a t  a f t e r  t h e  d e c i s i o n  of  t h e  House of 
Lords i n  A n i s m i n i c  Ltd. v. F o r e i g n  Compensat ion 
Commission 119691 2 A.C. 147 which seems t o  expand 
t h e  scope  o f  e r r o r  of law g o i n g  t o  the  j u r i s d i c t i o n ,  
e r r o r  of l a w  w i t h i n  t h e  j u r i s d i c t i o n  w i l l  have a 
v e r y  l imited r o l e  indeed.  

R.S.C. O r d .  56,  r. 8. An a p p l i c a t i o n  for a n  order 
r e q u i r i n g  a t r i b u n a l  t o  s t a t e  a case  f o r  deter- 
m i n a t i o n  by the  C o u r t  o f  Appea l  must be made wi th in  
21 days ,  e x c e p t  i n  t h e  c a s e  of t h e  Lands T r i b u n a l  
when t h e  p e r i o d  is  6 weeks: O r d .  61, rr. 1 & 2. 
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of  law. We would welcome views o n  t h i s  po in t .  

110 .  The second d i s t i n c t i o n  which we would draw i s  based 
on t h e  s u b j e c t - m a t t e r  o f  t h e  i s s u e  between t h e  i n d i v i d u a l  
and t h e  a d m i n i s t r a t i v e  a u t h o r i t y .  We have a l r e a d v  
p o i n t e d  o u t  t h a t  t h e r e  i s  i n  many c a s e s  ample j u s t i f i c a t i o n  
i n  t h e  p u b l i c  i n t e r e s t  f o r  a s h o r t  t i m e - l i m i t  f o r  t h e  

I t  
is because of  t h i s  t h a t  t h e  l e g i s l a t u r e  has ,  p r i n c i p a l l y  
i n  l a n d  development c a s e s ,  c u t  d o w n . t h e  t ime a l l o w e d  for 
rev iew t o  a p e r i o d  o f  s i x  seeks  a f t e r  t h e  making o f  t h e  
impugned o r d e r .  On t h e  o t h e r  hand,  t h e r e  a r e  e q u a l l y  
some o t h e r  c a s e s  where t h e  l e g i s l a t u r e  has  imposed a 
s h o r t e n e d ,  a l t h o u g h  d i f f e r e n t ,  t i m e - l i m i t ,  where  i t  is  not  
immedia te ly  obvious  why t h i s  i s  r e q u i r e d .  

c h a l l e n g e  of  a d m i n i s t r a t i v e  a c t i o n  i n  t h e  c o u r t s .  211 

21 2 

1 1 1 .  A t  t h i s  s t a g e  we t ake  t h e  view t h a t  i n  some a reas  
of  a d m i n i s t r a t i v e  l a w  recour se  t o  the c o u r t s  w i l l  have t o  
be c o n f i n e d  w i t h i n  a s h o r t e r  t i m e - l i m i t  than  t h e  normal 
pe r iod .  I n  t h e  n e x t  s e c t i o n  o f  t h i s  Working P a p e r  we look 
a t  t h e  whole q u e s t i o n  of the  r e l a t i o n s h i p  o f  s t a t u t o r y  
remedies t o  t h e  new g e n e r a l  remedy which  we a r e  proposing.  
The q u e s t i o n  of t i m e - l i m i t s  i n  t h e  c a s e s  covered  by 
e x i s t i n g  l e g i s l a t i o n  i s  one i m p o r t a n t  a s p e c t  o f . t h i s  
problem, and we t h e r e f o r e  pos tpone  d e t a i l e d  c o n s i d e r a t i o n  
of s p e c i a l  t i m e - l i m i t s  till then .  21 3 

112. Turning t o  c a s e s  where a s p e c i a l  pe r iod  i s  n o t  t o  
be p r e s c r i b e d ,  some commentators t a k e  the  view that the  
p r e s e n t  p e r i o d  of s i x  months i n  c e r t i o r a r i  p r o c e e d i n g s  i s  

211. See pa ra .  62 above. 

212. See ,  f o r  example,  s. 107 of t h e  Medicines  A c t  1968, 
which e x c l u d e s  review of t h e  l i c e n s i n g  a u t h o r i t y ' s  
d e c i s i o n s  a f t e r  t h r e e  months. 

213. Pa ras .  123-124 below. 
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t o o  s h o r t .  214 
some cases .  215 
i n t e r e s t  i n  n o t  re-opening'  the  a d m i n i s t r a t i v e  d e c i s i o n  
a f t e r  a s u b s t a n t i a l  p e r i o d  of  t i m e  has  e l apsed .  The 
p u b l i c  a u t h o r i t y  concerned and i n d i v i d u a l s  may w e l l  have 
r e l i e d  upon t h e  v a l i d i t y  o f  t h e  c h a l l e n g e d  d e c i s i o n  f o r  
some c o n s i d e r a b l e  t ime. For  example,  a man may wrongly 
be r e f u s e d  a l i c e n c e  t o  o p e r a t e  a bus iness  b e c a u s e  the  
a u t h o r i t y  made some mis take  of  l a w  i n  c o n s t r u i n g  t h e  
c o n d i t i o n s  o f  which they  had t o  be s a t i s f i e d  b e f o r e  g ran t -  
i n g  a l i c e n c e .  O t h e r s  who have s u c c e s s f u l l y  a p p l i e d  f o r  
a l i c e n c e  l a t e r  and commenced b u s i n e s s ,  bu t  who would not  
have  done so i f  t h e  f i r s t  a p p l i c a n t  had n o t  been  r e f u s e d ,  
m i g h t  be p r e j u d i c e d  i f  t h e  c o u r t  quashed t h e  r e f u s a l  and 
d e c l a r e d  h i s  e n t i t l e m e n t  t o  a l i c e n c e .  So i n  d i r e c t  
r e v i e w  p r o c e e d i n g s ,  where t h e  o b j e c t  of  b r i n g i n g  the  
a p p l i c a t i o n  f o r  r e v i e w  i s  t o  have  a n  a d m i n i s t r a t i v e  
d e c i s i o n  quashed or d e c l a r e d  v o i d ,  we doubt  w h e t h e r  any 
i n c r e a s e  i n  t h e  s i x  months p e r i o d  should  be s u b s t a n t i a l .  
Our  p r o v i s i o n a l  v i ew i s ,  t h e r e f o r e ,  t h a t  t h e  p e r i o d  should  
be e x t e n d e d  t o  one y e a r  from the making of  the  c h a l l e n g e d  
o r d e r  i n  t h e  c a s e  of d i r e c t  r e v i e w  proceedings .  Even 
though the  a p p l i c a t i o n  for r e v i e w  i s  brought  w i t h i n  t h e  
y e a r  (or w h a t e v e r  o t h e r  l i m i t a t i o n  pe r iod  i s  e v e n t u a l l y  
decided on) i t  c a n  be argued t h a t  t h e r e  may be c a s e s  where 
t h e  a p p l i c a n t  has  i n i t i a l l y  showed such  a l a c k  of concern 
a t  t h e  impugnable a d m i n i s t r a t i v e  d e c i s i o n  - h a s  " s l e p t  
on  h i s  r i gh t s t f216  - t h a t  t h e  c o u r t  should  r e f u s e  h i m  r e l i e f .  

We a g r e e  t h a t  t h i s  may work i n j u s t i c e  i n  
But  i n  most s i t u a t i o n s  t h e r e  i s  a pub l i c  

21 4. 

21 5. 

21 6. 

s. B o r r i e ,  (1955) 18 M . L . R .  138, 146-7; H.W.R. 
Wade, C . L . J .  218, 222. 

We have i n  mind c a s e s  where owing t o  t he  f a c t  t h a t  
the a d m i n i s t r a t i v e  a u t h o r i t y  or t r i b u n a l  was not  
o b l i g e d  t o  g i v e  r easons ,  the  e r r o r  of  l a w  g o i n g  to 
j u r i s d i c t i o n  o r  o t h e r  j u r i s d i c t i o n a l ,  defect  was no t  
d i s c o v e r a b l e  u n t i l  some t i m e  a f t e r  the  d e c i s i o n  was 
made. 

See &. v. As ton  U n i v e r s i t y  S e n a t e  [ I9691 2 Q.B. 538, 
D . C . ,  though i n  t h a t  c a s e  t h e  a p p l i c a t i o n  was 
brought  more than  s i x  months a f t e r  t h e  impugned 
o r d e r  was made. 

84 



But we do n o t  t h i n k  i t  would be d e s i r a b l e  o r  n e c e s s a r y  
t o  make s p e c i a l  p r o v i s i o n  f o r  t h i s  r a r e  c o n t i n g e n c y .  
There a r e ,  we t h i n k ,  on  t h e  o t h e r  hand cases  where t h e  
c o u r t  should  have d i s c r e t i o n a r y  power t o  a l l o w  a n  a p p l i -  
c a t i o n  f o r  rev iew a f t e r  t h e  y e a r  i s  ove r .  We have  
pa r t i cu la r ly  i n  mind t h o s e  c a s e s  when t h e  d e f e c t  i n  t h e  
a d m i n i s t r a t i v e  a u t h o r i t y '  s j u r i s d i c t i o n  o r  t h e  b i a s  of 
one o f  i t s  members i s  f r a u d u l e n t l y  h idden  from t h e  
a p p l i c a n t ' s  a t t e n t  i o n .  We would p r o v i s i o n a l l y  recommend 
t h a t  i n  t h e s e  c a s e s  and o t h e r  c a s e s  where i t  c a n  be 
shown t h a t  the  d e l a y  has  not  p r e j u d i c e d  t h e  p u b l i c  i n t e r e s t  
t h e  c o u r t  s h o u l d  have a d i s c r e t i o n  t o  a l l o w  r e v i e w  a f t e r  
t h e  y e a r  l i m i t a t i o n  pe r iod .  We would no t  go  so f a r ,  how- 
e v e r ,  a s  t o  s u g g e s t  t h a t  i n  c a s e s  o f  f r a u d ,  t h e  p e r i o d  of 
one y e a r  should  o n l y  s t a r t  t o  r u n  f rom the  t i m e  when the  
a p p l i c a n t  f o r  r e v i e w  d i s c o v e r e d  the  mis take  o r  c o u l d  w i t h  
r e a s o n a b l e  d i l i g e n c e  have d i s c o v e r e d  The e f f e c t  of  
s u c h  a p r o v i s i o n  might  be t o  a l l o w  review o f  o r d e r s  when 
d e s p i t e  t h e  e x i s t e n c e  of  some f r a u d ,  t h e  p u b l i c  i n t e r e s t  
was on  ba lance  a g a i n s t  review. We would welcome views on 
the  c o u r t ' s  d i s c r e t i o n a r y  powers t o  extend the  t i m e  allow- 
a n c e  f o r  c h a l l e n g e  and whether  t h i s  i s  t h e  most s u i t a b l e  
method of  d e a l i n g  w i t h  c a s e s  of f r a u d .  

113. We r e a l i s e  t h a t  t h e  e s t a b l i s h m e n t  o f  t h e  p e r i o d  of 
one  y e a r  ( a p a r t  f rom t h e  s t a t u t o r y  c a s e s  d i s c u s s e d  i n  the  
n e x t  s e c t i o n  o f  t h i s  Working P a p e r )  w i t h i n  which t h e  
a p p l i c a t i o n  f o r  r e v i e w  must be b r o u g h t  i n  d i r ec t  review 
p r o c e e d i n g s  w i l l  impose a l i m i t a t i o n  on the  a v a i l a b i l i t y  
o f  b o t h  d e c l a r a t i o n s  and the  e n j o i n i n g  o r d e r s  wh ich  w i l l  
r e p l a c e  i n j u n c t i o n s  i n  t h e i r  p u b l i c  law a s p e c t ;  b u t  we 
a r e  no t  d e t e r r e d  by this  c o n s i d e r a t i o n  bea r ing  i n  mind 
t h a t  a d e c l a r a t i o n  h a s  only q u i t e  r e c e n t l y  become f r e e l y  
a v a i l a b l e  i n  t h e  p u b l i c  sphere .  The t i m e - l i m i t  of s i x  
y e a r s  f o r  i n j u c c t i o n s  has  no t  been devised  w i t h  r ega rd  t o  

217. L i m i t a t i o n  A c t  1939 , 's .  2 6 .  
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i t s  u s e  i n  p u b l i c  law. We would welcome views o n  our  
p r o p o s a l  t h e r e f o r e  t o  impose a g e n e r a l  t i m e - l i m i t  of one 
y e a r  f o r  b r i n g i n g  the  a p p l ' i c a t i o n  f o r  review. 

114.. I f  t h e  new remedy and p r o c e d u r e  i s  t o  be c o n f i n e d  
t o  d i r e c t  review proceedings ,*18  t h e n  s u b j e c t  t o  t h e  
q u a l i f i c a t i o n s  a l r e a d y  d i s c u s s e d  i t  seems t o  u s  p o s s i b l e  
t o  make a recommendation f o r  a g e n e r a l  t i m e - l i m i t  f o r  t h e  
a p p l i c a t i o n  f o r  review.  But t h i s  would n o t  be t h e  case  
i f  t h e  a p p l i c a t i o n  f o r  rev iew w e r e  a l s o  t o  b e  t h e  s o l e  
p r o c e d u r e  f o r  c o l l a t e r a l  c h a l l e n g e  t o  the  v a l i d i t y  of  
a d n i i n i s t r a t i v e  a c t s  and o r d e r s  and t o  apply  t o  o t h e r  
a c t i o n s  where a n  a d m i n i s t r a t i v e  l a w  i s s u e  is invo lved .  
Where an a c t i o n  .is brought  f o r  damages on ly ,  there  seems t o  
be no good r e a s o n  for  having  a s h o r t e r  l i m i t a t i o n  per iod  
t h a n  t h e  normal t o r t  o r  c o n t r a c t  l i m i t a t i o n  p e r i o d s  merely 
b e c a u s e ,  b e f o r e  making t h e  award of damages, the c o u r t  w i l l  
have t o  dec ide  t he  v a l i d i t y  o f  some a d m i n i s t r a t i v e  a c t  o r  
o r d e r .  The j u s t i f i c a t i o n  f o r  a s h o r t  t i m e - l i m i t  does n o t  
a p p l y  where t h e  o n l y  consequence o f  a s u c c e s s f u l  a p p l i c a t i o n  
f o r  review is  a n  award o f  damages. But we t h i n k  t h a t  where 
a n  i n j u n c t i o n  i s  a p p l i e d  f o r  i n  a c a s e  i n v o l v i n g  a q u e s t i o n  
o f  t h e  l e g a l i t y  o f  a d m i n i s t r a t i v e  a c t i o n ,  it is i n  t h e  
p u b l i c  i n t e r e s t  t o  have a s h o r t  t i m e - l i m i t ,  e v e n  though t h e  

p l a i n t i f f  is  s e e k i n g  t o  r e s t r a i n  t h e  commission o f  a c o r t  
o r  a b r e a c h  o f  c o n t r a c t .  I t  seems t o  us  t h a t  t h e  same 
arguments  f o r  a s h o r t  l i m i t a t i o n  p e r i o d  a p p l y  a s  where an 
e n j o i n i n g  o r d e r  i s  s o u g h t  m e r e l y  t o  r e s t r a i n  a n  i l l e g a l  
e x e r c i s e  o f  power. 

21 9 

115. More d i f f i c u l t  is  t h e  q u e s t i o n  whether  t h e  one y e a r  
l i m i t a t i o n  p e r i o d  we a r e  t e n t a t i v e l y  propos ing  is t o  be 
a p p l i e d  to c a s e s  where t h e  a p p l i c a t i o n  f o r  r e v i e w  i s  used 
i n  o r d e r  t o  o b t a i n  a d e c l a r a t i o n  o f  l e g a l  r i g h t s ,  an i s s u e  

218. See pa ra .  7 9  above. 

219. See pa ras .  80-82 above. 
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of a d m i n i s t r a t i v e  l a w  b e i n g  invo lved .  Under t h e  
e x i s t i n g  law,  a s  we have seen,220 t h e  c o u r t  would g r a n t  
a d e c l a r a t i o n  i n  i t s  o r i g i n a l  j u r i s d i c t i o n :  there is 
no t i m e - l i m i t .  221 
t h a t  t h e  same p o l i c y  arguments f o r  a s h o r t  t i m e - l i m i t  
a p p l y  a s  t hey  do where a s t r i c t l y  s u p e r v i s o r y  remedy i s  
b e i n g  sought .  T h i s  is  so, f o r  example,  where the  a p p l i -  
c a n t  wishes t o  o b t a i n  a d e c l a r a t i o n  t h a t  he h a s  b e e n  
g r a n t e d  p l a n n i n g  p e r m i s s i o n ,  a l t h o u g h  i t  i s  no p a r t  of  
h i s  argument t o  a l l e g e  t h e  i n v a l i d i t y  o f  some admin'is- 
t r a t i v e  a c t  or o r d e r .  222 The r e l e v a n t  a d m i n i s t r a t i v e  
d e c i s i o n  i n  such  a c a s e  is  made when t h e  a u t h o r i t y  
a s s e r t s  t h a t  the  proposed  a c t i v i t y  o f  the a p p l i c a n t  i s  
riot covered  by t h e  p l a n n i n g  p e r m i s s i o n  g r a n t e d ;  t h e  
l i m i t a t i o n  p e r i o d  s h o u l d  run f rom the d a t e  of  t h i s  
d e c i s i o n .  Moreover,  i f  no t i m e - l i m i t  were imposed,  i t  
would be p o s s i b l e  f o r  t h e  a p p l i c a n t  t o  evade the  l i m i t a -  
t i o n  p e r i o d  by f r a m i n g  h i s  a p p l i c a t i o n  i n  terms of a 
d e c l a r a t i o n  of  h i s  rights r a t h e r  t h a n  a d e c l a r a t i o n  t h a t  
a p a r t i c u l a r  a d m i n i s t r a t i v e  d e c i s i o n  was void.' W e  would, 
t h e r e f o r e ,  t e n t a t i v e l y  sugges t  t h a t  t h e  g e n e r a l  t i m e -  
l i m i t  o f  one y e a r  proposed  f o r  t h e  a p p l i c a t i o n  for review- 
s h o u l d  a p p l y  t o  d e c l a r a t i o n s  i n  t h e i r  o r i g i n a l  role, i n  
so f a r  as t h e  c a s e  i n v o l v e s  a q u e s t i o n  o f  t h e  v a l i d i t y  of 
t h e  exercise o f  p u b l i c  powers. 

116. One f u r t h e r  matter which s h o u l d  be r a i s e d  i n  t h i s  

s e c t i o n  of the Working P a p e r  is  the s i t u a t i o n  when a n  
a p p l i c a n t  s e r v e s  a w r i t  i n  a c a s e  s u i t a b l e  f o r  t h e  a p p l i -  
c a t i o n  for rev iew u n d e r  o u r  p r o p o s a l s ,  and t h e n  i s  t o o  
l a t e  to  r e c t i f y  h i s  e r r o r  a s  t h e  t i m e - l i m i t  o f  o n e  y e a r  

I n  many of  t h e s e  c a s e s  i t  seems t o  us 

220. See  p a r a s .  52,  77 above. 

221. See  para .  106 and n. 206 above. 

222. Lever  F inance  L t d .  v. Wes tmins t e r  ( C i t y )  London 
Borough C o u n c i l  L1971] 1 Q.B. 222, C.A. 

87 



( o r  whatever  p e r i o d  is e v e n t u a l l y  chosen) has meanwhile 
passed .  I n  t h a t  e v e n t ,  we t h i n k  i t  would be unreasonable  
if t h e  a p p l i c a n t  were t o  be ba r red  from a p p l y i n g  f o r  
review. We, t h e r e f o r e ,  p ropose  t h a t ,  s u b j e c t  t o  t h e  
c o u r t ' s  d i s c r e t i o n  a s  t o  c o s t s ,  an  a p p l i c a n t  who serves  a 
w r i t  w i t h i n  t he  p e r i o d  o f  one y e a r  from the c h a l l e n g e d  
a d m i n i s t r a t i v e  a c t i o n  should  be a b l e  t o  b r i n g  t h e  app l i -  
c a t i o n  f o r  r e v i e w  even though t h e  y e a r  i s  o v e r  when 
t h e  c a s e  f i r s t  comes b e f o r e  the  Queen ' s  Bench Master .  
If, however, t h e  w r i t  i s  s e r v e d  a f te r  t h e  y e a r  is over ,  
t h e n  t h e  a p p l i c a n t  shou ld ,  we t h i n k ,  be b a r r e d  f rom 
u s i n g  t h e  c o r r e c t  p rocedure .  

117. It  seems t o  u s  t h a t  there a r e  t h r e e  p r i n c i p a l  
problems posed by t h e  e x i s t e n c e  o f  s t a t u t o r y  remedies  and 
t h e i r  r e l a t i o n s h i p  t o  any new g e n e r a l  remedy. The f i r s t  
i s  t h e  q u e s t i o n  w h e t h e r  t h e  a p p l i c a t i o n  for r e v i e w  should 
be comprehensive and r e p l a c e  a l l  e x i s t i n g  s t a t u t o r y  
p r o v i s i o n s  f o r  r e v i e w  of a d m i n i s t r a t i v e  a c t i o n  o r  o r d e r s  
i n  t h e  c o u r t s .  The o n l y  s p e c i a l  p r o v i s i o n s  w h i c h  would 
be made, i f  t h i s  w e r e  t h e  c a s e ,  would be t o  impose  s h c r t  
t i m e - l i m i t s  f o r  p a r t i c u l a r  s i t u a t i o n s .  The s e c o n d  q u e s t i o n  
c o n c e r n s  t h e  e f f e c t i v e n e s s  of e x c l u s i o n  c l a u s e s  b a r r i n g  
j u d i c i a l  r e v i e w  e i t h e r  t o t a l l y  o r  a f t e r  some p e r i o d  of  
t i m e .  Th i s  p rob lem has a l r e a d y  been d i scussed .  223 The 
t h i r d  a s p e c t  of s t a t u t o r y  remedies  t o  which we would 
d i rec t  a t t e n t i o n  is  t h e  q u e s t i o n  oi' t i m e - l i m i t s :  should a n  
i n v e s t i g a t i o n  be made of t h e s e  p r o v i s i o n s  t o  see whether  
t h e y  a r e  i n  e a c h  c a s e  j u s t i f i a b l e  and whether  some g r e a t e r  
d e g r e e  of u n i f o r m i t y  might n o t  be achieved? 

223. See p a r a s .  26,  62 above. 
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118. On t h e  f i rs t  problem it  might  be s u g g e s t e d  t h a t  
s t a t u t o r y  i n t e r f e r e n c e  w i t h  t h e  common law powers o f  
j u d i c i a l  c o n t r o l  s h o u l d  be l i m i t e d  t o  t h e  i m p o s i t i o n  o f  
s h o r t e r  t i m e - l i m i t s .  C e r t a i n l y  some s t a t u t o r y  p r o v i s i o n s  
f o r  rev iew can be c r i t i c i s e d  a s  u n c l e a r  i n  t h e i r  scope ,  
and the  c o u r t s  have on o c c a s i o n  f o u n d  i t  d i f f i c u l t  t o  
c o n s t r u e  them. A c l a s s i c  example o f  j u d i c i a l  u n c e r t a i n t y  
when c o n f r o n t e d  by these s t a t u t o r y  p r o v i s i o n s  i s  p r e -  
s e n t e d  by Smi th  v. E a s t  E l loe  R.D.C. 224 
o f  Lords had g r e a t  d i f f i c u l t y  i n  i n t e r p r e t i n g  the formula 
i n  p a r a g r a p h  15(1)  of P a r t  I V  of S c h e d u l e  1 t o  the 
A c q u i s i t i o n  of Land ( A u t h o r i z a t i o n  Procedure)  A c t  1946. 
The i s s u e  f o r  d e c i s i o n  was w h e t h e r  a compulsory p u r c h a s e  
o r d e r  could  be c h a l l e n g e d  a f t e r  s i x  weeks but  t he  House 
c o n s i d e r e d  t h e  c i r c u m s t a n c e s  i n  which a c h a l l e n g e  could  be 
made w i t h i n  t h a t  p e r i o d .  Viscount  R a d c l i f t e  s a i d  t h a t  the 
A c t  p e r m i t t e d  c h a l l e n g e  on any g r o u n d  which amounted t o  
an  a b u s e  of power, i n c l u d i n g  bad f a i t h ,  while Lords  Reid 
and Morton though i t  o n l y  al lowed r e v i e w  of  o r d e r s  made i n  
c o n t r a v e n t i o n  of t h e  r e l e v a n t  Act and  r e g u l a t i o n s  made 
t h e r e u n d e r .  Lord Somervel l  t h o u g h t  t h a t  the  r i gh t  of 
c h a l l e n g e  u n d e r  p a r a g r a p h  15 d i d  n o t  encompass a p p l i c a t i o n s  
based  on  the  a l l e g a t i o n  of bad f a i t h .  Viscount  Simonds 
e x p r e s s e d  no d e f i n i t e  o p i n i o n  on t h i s  po in t .  

There the  House 

225 

119. We f i n d  i t  i m p o s s i b l e  n o t  t o  a g r e e  w i t h  t h i s  

cr i t ic ism of s t a t u t o r y  p r o v i s i o n s  for j u d i c i a l  rev iew.  
There is ,  t h e r e f o r e ,  a good c a s e  f o r  subsuming e x i s t i n g  
s t a t u t o r y  remedies  u n d e r  t h e  new g e n e r a l  remedy; i n  a 

224. [ I9561 A.C. 736. 

225. I t  p rov ides :  "If any p e r s o n  a g g r i e v e d  by a compulsory 
purchase  o r d e r  d e s i r e s  t o  q u e s t i o n  t h e  v a l i d i t y  there-  
o f  ... on the  ground t h a t  the a u t h o r i s a t i o n  of a 
compulsory p u r c h a s e  t h e r e b y  g r a n t e d  i s  n o t  empowered 
t o  be g r a n t e d  u n d e r  t h i s  A c t  . . . I f ,  he may c h a l l e n g e  
the o r d e r  w i t h i n  6 weeks. 
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number of i n s t a n c e s  t h i s  would make t h e  work of t h e  
c o u r t s  e a s i e r .  The grounds Of r e v i e w  would c l e a r l y  be 
t h e  same a s  i n  a l l  o t h e r  p r o c e e d i n g s  for t h e  c o n t r o l  of 
a d m i n i s t r a t i v e  a c t i o n  and o r d e r s .  On t h e  o t h e r  hand i t  
migh t  be argued  t h a t  t o  sweep away a l l  s t a t u t o r y  remedies 
w h o l e s a l e  would be t o o  r a d i c a l  a s t e p  t o  d e a l  w i t h  these  
d i f f i c u l t i e s .  Many o f  t h e  s t a t u t o r y  p r o v i s i o n s  a l l o w  for 
rev iew n o t  o n l y  on t h e  ground t h a t  the a d m i n i s t r a t i v e  
a u t h o r i t y  h a s  a c t e d  o u t s i d e  i ts  powers bu t  a l s o  for non- 
compliance w i t h  a procedure  e s t a b l i s h e d  by t h e  r e l e v a n t  
Act,226 i f  the  a p p l i c a n t  has  been s u b s t a n t i a l l y  pre.iudiced. 
Assuming t h a t  t h i s  l i m i t a t i o n  o n  the r i g h t  t o  r e v i e w  f o r  
b r e a c h  of mandatory p r o c e d u r a l  c o n d i t i o n s  i s  j u s t i f i a b l e ,  
i t  would be d i f f i c u l t  t o  r e p r o d u c e  t h i s  u n d e r  t h e  new 
g e n e r a l  remedy for c e r t a i n  a d m i n i s t r a t i v e  s i t u a t i o n s .  I t  
may be s a i d ,  t h e r e f o r e ,  t h a t  the  r i g h t  approach  i s  t o  
a d m i t  t h a t  i n  c e r t a i n  c a s e s  s p e c i a l  s t a t u t o r y  review 
p r o v i s i o n s  a r e  j u s t i f i a b l e ;  d i f f i c u l t i e s  i n  t h e i r  con- 
s t r u c t i o n  s h o u l d  be removed by amendment to t h e  p a r t i c u l a r  
l e g i s l a t i o n  concerned ,  making it c l e a r ,  for example,  t h a t  

227 r e v i e w  may be s o u g h t  for bad f a i t h  or abuse o f  powers. 

120. 
t o  a b o l i s h  s t a t u t o r y  remedies would be o u t s i d e  o u r  terms 
of r e f e r e n c e ;  228 
the a p p l i c a t i o n  for review t o  be brought  t o  c h a l l e n g e  the  
e x e r c i s e  of a d m i n i s t r a t i v e  power now c h a l l e n g e a b l e  only 

226. See p a r a .  63 above. 

227. 

We have,  however, t o  c o n s i d e r  whether  th i s  proposa l  

for i n  some cases t h e  e f f e c t  o f  a l lowing  

We a r e  h e r e  concerned w i t h  r e v i e w  w i t h i n  a n y  s t a t u t o r y  
t i m e - l i m i t  t h a t  may be imposed: see p a r a .  124 below 
f o r  t h e  s u g g e s t e d  power of t h e  c o u r t  t o  g r a n t  an 
e x t e n s i o n  for review a f t e r  a s t a t u t o r y  t i m e - l i m i t  on 
t h e  ground of bad f a i t h .  

228. See pa ras .  3-4 above. 



u n d e r  a s t a t u t o r y  p r o c e d u r e  would be t o  widen t h e  scope  
( a s  opposed t o  t he  form and p r o c e d u r e )  o f  j u d i c i a l  
review. One p a r t i c u l a r  example is  a s t a t u t e  which pro- 
v i d e s  a remedy t o  t h e  c i t i z e n  by way o f  compla in t  t o  a 
M i n i s t e r  a g a i n s t  f a i l u r e  by a l o c a l  a u t h o r i t y  t o  comply 
w i t h  i t s  s t a t u t o r y  d u t y ;  i n  t h i s  s i t u a t i o n  the  M i n i s t e r  
e x e r c i s e s  d e f a u l t  powers,  h imsel f  u s i n g  mandamus i f  
n e c e s s a r y  t o  en fo rce  compliance by the  l o c a l  a u t h o r i t y  
w i t h  h i s  d i r e c t i o n s .  The c o u r t s  c o n s t r u e  t h e  p r o v i s i o n  
of a remedy by c o m p l a i n t  t o  t h e  M i n i s t e r  a s  e x c l u d i n g  
o r d i n a r y  j u d i c i a l  remedies of the complainant .  229 
t h e  c o r r e c t n e s s  o f  t h i s  approach,  , t o  a l l o w  t h e  a p p l i c a t i o n  
f o r  rev iew t o  c o v e r  t h i s  p a r t i c u l a r  s i t u a t i o n  would s u r e l y  
be t o  e x t e n d  t h e  s c o p e  o f  j u d i c i a l  rev iew,  a mat . ter  which 
i s  o u t s i d e  o u r  t e r m s  of  r e f e r e n c e .  The same would be t o  
some e x t e n t  t r u e  i f  t h e  a p p l i c a t i o n  f o r  review w e r e  t o  
r e p l a c e  s t a t u t o r y  r e v i e w  under  t h e  Town and Coun t ry  
P l a n n i n g  A c t s  an3 o t h e r  s i m i l a r  l e g i s l a t i o n .  We t h e r e f o r e  
propose  t h a t  t h e  a p p l i c a t i o n  f o r  r e v i e w  should n o t  r ep lace  
e x i s t i n g  s t a t u t o r y  remedies  which s h o u l d  c o - e x i s t  w i t h  
t he  new remedy. 

121 The second a s p e c t  of  e x i s t i n g  s t a t u t o r y  p r o v i s i o n s  
which we wish t o  c o n s i d e r  concerns  t h e  e f f e c t i v e n e s s  and 
j u s t i f i a b i l i t y  o f  c l a u s e s  b a r r i n g  j u d i c i a l  rev iew,  e i t h e r  
t o t a l l y  o r  a f t e r  some s p e c i a l  p e r i o d  o f  time s h o r t e r  than 
t h e  p e r i o d  a l lowed g e n e r a l l y  f o r  c h a l l e n g e  by c e r t i o r a r i .  
U l t i m a t e l y ,  of  c o u r s e ,  t h e  d e g r e e  t o  which . c h a l l e n g e  i n  
t h e  c o u r t s  s h o u l d  be excluded o r  r e s t r i c t e d  is  a m a t t e r  
of  p o l i c y  which  l a w y e r s  a lone  c a n n o t  decide. But  q u i t e  
a p a r t  f mm the q u e s t i o n  whether  p a r t i c u l a r  e x c l u s i o n  
c l a u s e s  a r e  j u s t i f i e d ,  we t h i n k  t h a t  t h e  whole s i t u a t i o n  
s h o u l d  be reviewed o n  t h e  ground t h a t  a f t e r  t h e  r e c e n t  

Whatever 

229. e&. , W a t t  v. Kesteven County Counci l  1 9 5 5  1 Q . B .  
408, C.A.; Bradburx  v. E n f i e l d  L.B.C. E 3  1967 1 W=L.R. 
131 1 ,  C.A. ; Cumings v. Bi rkenhead  Corm.  [ 19711 
2 W.L.R. 1458, C.A. And see pa ra .  37 above. 
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d e c i s i o n  o f  t h e  House of  Lords  i n  Anisminic  v. Foreign 
Compensation Commission,23o t h i s  a r e a  o f  l a w  is  i n  
some c o n s i d e r a b l e  doubt  and c o n f u s i o n .  231 
we have conceded,  232 e x c l u s i o n  c l a u s e s  a r e  s t r i c t ly  
o u t s i d e  o u r  terms of  r e f e r e n c e  s i n c e  they  r e s t r i c t  review 
by any form o f  proceeding ,  i t  would hard ly  seem p o s s i b l e  
t o  l e a v e  the  l a w  i n  t h e  p r e s e n t  s t a t e  of u n c e r t a i n t y .  
Moreover, it would be odd t o  examine the  s p e c i a l  l i m i t a t i o n  
p e r i o d s  imposed by v a r i o u s  s t a t u t e s  which  are  c l e a r l y  an  
a s p e c t  of t h e  f o r m  and p r o c e d u r e  o f  remedies, and not  t o  
examine the e x c l u s i o n  c l a u s e s  which a r e  so i n t i m a t e l y  
r e l a t e d  t o  these t ime c l auses .  

Although,  a s  

122. P r o v i s i o n s  p u r p o r t i n g  w h o l l y  t o  e x c l u d e  any j u d i c i a l  
r e v i e w  are now v e r y  r a r e  indeed .  S ince  t h e  R e p o r t  o f  t h e  
Committee on M i n i s t e r s '  Powers233 they  have been  very 
h e a v i l y  c r i t i c i sed ;  i n  1958 the l e g i s l a t u r e  rendered  
i n e f f e c t i v e  s u c h  c l a u s e s  ( w i t h  two e x c e p t i o n s  - d e c i s i o n s  
u n d e r  s e c t i o n  26 of the B r i t i s h  N a t i o n a l i t y  A c t  1948 and 
t h o s e  o f  the  F o r e i g n  Compensat ion Commission) i n  s t a t u t e s  
p a s s e d  b e f o r e  t h a t  year .  234 
or p r o v i s i o n s  which p u r p o r t  a t  least  t o  e x c l u d e  j u d i c i a l  
review,  a r e  s t i l l  t o  be found i n  modern s t a t u t e s . * "  

N e v e r t h e l e s s  s u c h  p r o v i s i o n s ,  

230. 

231. 

232. 

233. 

234. 

235. 

['t969] 2 A.C. 147. 

See pa ra .  26 above. 

Para .  27 above. 

1932, Cmd. 4060, p. 65  ( d e l e g a t e d  l e g i s l a t i o n )  and 
p. 117 ( j u d i c i a l  o r  q u a s i - j u d i c i a l  d e c i s i o n s )  

T r i b u n a l s  and I n q u i r i e s  A c t  1958, S .  11. The 
' c o r r e s p o n d i n g  s e c t i o n ,  s e c t i o n  14, o f  t he  consol i -  
dati,ng T r i b u n a l s  and I n q u i r i e s  Act 1971 o m i t t e d  the 
F o r e i g n  Compensation Commission a s  an  excep t ion .  
One consequence of t h e  p r o p o s a l s  i n  these paragraphs  
would be t h a t  t h i s  s e c t i o n  c o u l d  be repealed so  f a r  
as i t  c o n c e r n s  England. 

-, M i n i s t r y  of S o c i a l  S e c u r i t y  A c t ,  1966, S. 1 8 ( 3 ) .  
The p r e d e c e s s o r  of t h i s  s e c t i o n  ( i n  t he  N a t i o n a l  
A s s i s t a n c e  A c t  1948) was commented on a d v e r s e l y  by t h e  
Franks  Committee,  (1957) ,  Cmnd. 218, p a r a .  117. 
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it  seems t h a t  a f t e r  t h e  d e c i s i o n  i n  Anisminic  t h e y  w i l l  
n o t  be e f f e c t i v e  t o  p r e v e n t  rev iew o f  u l t r a  v i r e s  
d e t e r m i n a t i o n s .  We t h i n k  a rev iew s h o u l d  be made o f  
e v e r y  s t a t u t o r y  p r o v i s i o n  which p u r p o r t s  t o  e x c l u d e  a l l  
r e c o u r s e  t o  t h e  c o u r t s  t o  see  w h e t h e r  i n  the  l i g h t  o f  
t h e  Anisminic  c a s e  t h e y  s e r v e  any u s e f u l  purpose,  i . e . ,  
w h e t h e r  i t  i s  wished t o  exc lude  r e v i e w  of  e r r o r  o f  law 
on t h e  f a c e  o f  the r e c o r d ,  no t  g o i n g  t o  j u r i s d i c t i o n .  
I f  n o t ,  t hey  s h o u l d  be repea led .  236 I f ,  however, i t  i s  
t h o u g h t  f o r  some r e a s o n  n e c e s s a r y  t o  exc lude  judicial  
rev iew i n  some c a s e s ,  t h e n  i t  seems t h a t  t h e  p r o v i s i o n s  
w i l l  have t o  be r e - d r a f t e d  t o  t a k e  a c c o u n t  of  the 
Anisminic  d e c i s i o n .  I t  i s  hoped t h a t  t h e r e  would be s e t  
o u t  i n  a Schedule  t o  t h e  new A c t  i n s t i t u t i n g  the a p p l i -  
c a t i o n  f o r  review a l l  t h o s e  c a s e s  i n  which t h e  new 
remedy i s  t o  be e x c l u d e d ;  i n  t h i s  way t h e  c o u r t s  would 
be able t o  see c l e a r l y  whether  there  i s  a t o t a l  b a r  on 

237 j u d i c i a l  review o r  n o t .  

123. Wi th  r e g a r d  t o  t h e  t h i r d  q u e s t i o n  r a i s e d  by s t a t u t o r y  
remedies  - t i m e - l i m i t s  - it may be n o t e d  t h a t  s e c t i o n  1 1  
o f  t he  T r i b u n a l s  and I n q u i r i e s  A c t  1958 which f o r  t h e  most 
p a r t  ou t lawed e x c l u s i o n s  c l a u s e s  i n  s t a t u t e s  p a s s e d  before  
t h a t  A c t ,  d i d  n o t  a p p l y  t o  any c a s e  "where an A c t  makes 
s p e c i a l  p r o v i s i o n  f o r  a p p l i c a t i o n  t o  t he  High C o u r t  ... 
w i t h i n  a t i m e  l i m i t e d  by the  Act". A s  we have p o i n t e d  ou t ,  2 38 

236. We would p o i n t  o u t  i n  t h i s  c o n t e x t  t h a t  t he  new 
F o r e i g n  Compensation Act ,  1969 does not  c o n t a i n  an 
e x c l u s i o n  c l a u s e .  

237. T h i s  Schedule  would o n l y  c o v e r  c a s e s  of  e x p r e s s  
e x c l u s i o n  o f  o r d i n a r y  j u d i c i a l  review; the c o u r t s  
w i l l  s t i l l  be a b l e  t o  c o n s t r u e  s t a t u t e s  a s  i m p l i e d l y  
e x c l u d i n g  the o r d i n a r y  remedy by the p r o v i s i o n  of 
some o t h e r  s u i t a b l e  remedy i n  the r e l e v a n t  s t a t u t e ;  
see pa ras .  25, 37 and 119 above. 

238. I n  pa ra .  26 above. 
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however, i t  is  now d o u b t f u l  a f t e r  t h e  Anisminic  d e c i s i o n  
w h e t h e r  t h e  e a r l i e r  d e c i s i o n  O f  t h e  House O f  Lords i n  
- Smith  v. E a s t  E l l o e  R.D,C,239 uphold ing  t h e  e f f i c a c y  of 
a c l a u s e  b a r r i n g  j u d i c i a l  r e v i e w  a f t e r  s i x  weeks i s  s t i l l  
good law. I t  i s  o b v i o u s l y  e s s e n t i a l  t h a t  t h i s  doub t fu l  
p o i n t  should  be c l a r i f i e d ,  Moreover ,  a s  we have  pointed 
o u t  e a r l i e r  i n  t h e  course  of t h i s  Working Paper ,240  t h e r e  
may be s i t u a t i o n s  where s h o r t  t i m e - l i m i t s  have  been 
imposed a l t h o u g h  i t  i s  n o t  e n t i r e l y  c l e a r  w h e t h e r  t h i s  is 
n e c e s s a r y  i n  t h e  p u b l i c  i n t e r e s t .  F o r  both  t h e s e  reasons ,  
we t h i n k  t h a t  a l l  s p e c i a l  s t a t u t o r y  l i m i t a t i o n  p e r i o d s  
s h o u l d  be examined t o  s e e  w h e t h e r  a s h o r t e r  l i m i t a t i o n  
p e r i o d  t h a n  t h e  g e n e r a l  one y e a r  a l lowed f o r  rev iew,  which 
we a r e  propos ing ,241  i s  r e a l l y  j u s t i f i a b l e .  

124.. I t  may be t h a t  some o f  t h e s e  t i m e - c l a u s e s  could be 
removed, and the  s t a t u t o r y  r e v i e w  procedure  made s u b j e c t  
t o  t h e  normal p e r i o d  o f  one y e a r ,  i f  t h a t  is t h e  per iod  
decided on. I n  t h o s e  c a s e s  where a s p e c i a l  p e r i o d  is 
j u s t i f i e d ,  t h e  c o n s e q u e n t  e x c l u s i o n  c l a u s e  s h o u l d  c l e a r l y  
have  t h e  e f f e c t  o f  b a r r i n g  a l l  j u d i c i a l  r e v i e w  a f t e r  t h a t  
p e r i o d  is  ove r .  If t h e  t i m e - l i m i t  is  r i g h t l y  determined 
t h e n  i t  seems to us t h a t  there i s  no case  f o r  a l l o w i n g  
rev iew,  even on j u r i s d i c t i o n a l  g r o u n d s  a f t e r w a r d s .  The 
c o u r t  might  have t h e  same d i s c r e t i o n a r y  power t o  g r a n t  an  
e x t e n s i o n ,  p a r t i c u l a r l y  where t h e  ground of r e v i e w  i s  
f r a u d u l e n t l y  c o n c e a l e d  from the  a p p l i c a n t ,  a s  we have 
proposed  it s h o u l d  have i n  c a s e s  o f  n o n - s t a t u t o r y  review. 242 

We would welcome views on t h e s e  p r o p o s a l s ,  and  any  o t h e r  
a s p e c t s  of t h e  r e l a t i o n s h i p  be tween  t h e  new remedy and 

239. [ 19561 A.C. 736. 

240. See pa ras .  62 and 1 1 0  above.  

241. See para .  1 12  above. 
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243 e x i s t i n g  s t a t u t o r y  p r o v i s i o n s .  

( e )  Locus s t a n d i  

125. We have d e s c r i b e d  how i n  the  p r e s e n t  law the 
r e q u i r e m e n t  of  l o c u s  s t a n d i  t o  a p p l y  f o r  review h a s  been 
t r e a t e d  w i t h  v a r y i n g  d e g r e e s  of  s t r i c t n e s s  i n  the d i f f e r e n t  
remedies. We propose  t h a t  the  c r i t e r i o n  f o r  l o c u s  s t a n d i  
s h o u l d  be t h e  same w h a t e v e r  form of r e l i e f  i s  r e q u e s t e d ,  
or g r a n t e d  by t h e  c o u r t .  I t  would seem t o  us  i n d e f e n -  
s i b l e  t o  p e r p e t u a t e  t h e  p r e s e n t  p o s i t i o n  under  which an 
a g g r i e v e d  c i t i z e n  may be r e fused  o n e  remedy f o r  l ack  of 
s t a n d i n g ,  a l t h o u g h  i f  o t h e r w i s e  a v a i l a b l e ,  t h e  c o u r t  would 
have he ld  t h a t  he had s u f f i c i e n t  s t a n d i n g  t o  be g r a n t e d  
a n o t h e r  form o f  relief.  We a l s o  p r o p o s e  t h a t  the  new Act 
implementing o u r  recommendations for reform s h o u l d  c o n t a i n  
a broad  f o r m u l a t i o n  o f  l o c u s  s t a n d i  t o  apply  f o r  the  new 
remedy: what we have  i n  mind i s  t h a t  any p e r s o n  who is  
o r  w l l l  be a d v e r s e l y  a f f e c t e d  by a d m i n i s t r a t i v e  a c t i o n  
s h o u l d  have s u f f i c i e n t  s t a n d i n g  t o  c h a l l e n g e  the  l e g a l i t y  
o f  t h a t  a c t i o n ,  and t h e r e f o r e  be a b l e  t o  o b t a i n  t h e  form of  
relief r eques t ed .  

126. Our r easons  f o r  a d v o c a t i n g  a l i b e r a l  r e q u i r e m e n t  of 
s t a n d i n g  a r e  a s  f o l l o w s .  F i r s t ,  it s e e m s . t o  u s  an  
e l e m e n t a r y  p r i n c i p l e  o f  j u s t i c e  t h a t  a person whose i n t e r e s t s  
a r e  a f f e c t e d  a d v e r s e l y  by i l l e g a l  a c t i o n  should  be e n t i t l e d  
t o  c h a l l e n g e  t h a t  a c t i o n  i n  t he  c o u r t s .  I t  would n o t ,  we 
t h i n k ,  be too much t o  s a y  t h a t  t h i s  p r i n c i p l e  l i e s  a t  t h e  
h e a r t  o f  o u r ,  and i n d e e d  any d e v e l o p e d  system o f  adminis-  
t r a t i v e  law,  though i t  i s  easy ,  however t o  p o i n t  t o  cases  
where t h i s  p r i n c i p l e  h a s  been l o s t  i n  t he  u n n e c e s s a r y  

24.3. The q u e s t i o n  of l o c u s  s t a n d i  w i t h  r e l a t i o n  t o  
s t a t u t o r y  remedies is  disciissed below: p a r a s .  130- 
131. 
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c o m p l e x i t i e s  and t e c h n i c a l i t i e s  o f  remedies i n  
a d m i n i s t r a t i v e  law. ''' Secondly ,  t h i s  f o r m u l a t i o n  of 
l o c u s  s t a n d i  s h o u l d  be f a i r l y  e a s y  t o  a p p l y  i n  the  c o u r t s .  
Of c o u r s e ,  we r e c o g n i s e  t h a t  t h e r e  w i l l  i n e v i t a b l y  be 
b o r d e r l i n e  c a s e s  on  t h i s  f o r m u l a t i o n ,  and t h e  c o u r t s  w i l l  
s t i l l  be c o n f r o n t e d  w i t h  f i n e l y - b a l a n c e d  s i t u a t i o n s  i n  
wh ich  they  have  t o  d e t e r m i n e  wi ie ther  t he  a p p l i c a n t  has  
s t a n d i n g  o r  no t .  But t h i s  broad  f o r m u l a t i o n  s h o u l d  g i v e  
r i s e  t o  much l e s s  d i f f i c u l t y  t h a n  t h e  v a r i o u s  r equ i r e -  
ments  i n  t h e  e x i s t i n g  law of " l e g a l  r igh t"  o r  " s p e c i a l  
i n t e r e s t " .  T h i r d l y ,  and p e r h a p s  most i m p o r t a n t l y ,  t h e  
e x i s t i n g  law i n  the  p r e r o g a t i v e  o r d e r  of c e r t i o r a r i  has  
reached  t h i s  l i b e r a l  p o s i t i o n ;  t h e  v a s t  m a j o r i t y  of 
decided c a s e s  there r e q u i r e  o n l y  t h a t  the a p p l i c a n t  show 
t h a t  he  has  a g e n u i n e  i n t e r e s t  i n  t h e  a d m i n i s t r a t i v e  a c t i o n  
f o r  the o r d e r  t o  be g ran ted .  A l i b e r a l  c r i t e r i o n  f o r  
s t a n d i n g  is  f u r t h e r m o r e  c o n s o n a n t  w i t h  t he  first of the 

g u i d e l i n e s  t o  which we a t t a c h e d  importance i n  paragraph  74. 

127. I f  t h e  r e q u i r e m e n t  of  Locus s t a n d i  is  so framed, 
t h e n  we see no r e a s o n  t o  c o m p l i c a t e  t h e  p o s i t i o n  by g i v i n g  
t h e  c o u r t  power i n  i t s  d i s c r e t i o n  t o  admi t  c h a l l e n g e  by a 
complete  s t r a n g e r .  As we have p o i n t e d  out ,245  c a s e s  have 
r a r e l y  a r i s e n  i n  which t h e  c o u r t  has  g r a n t e d  c e r t i o r a r i  
t o  a s t r a n g e r ;  and it might be t h a t  now t h e  a p p l i c a n t  i n  
t h P s e  few c a s e s  would be h e l d  t o  be ''a p e r s o n  aggrieved" 
i n  t h e  terms of  t h e  c l a s s i c  f o r m u l a .  Indeed ,  a l t h o u g h  
-- l o c u s  s t a n d i  i s  u s u a l l y  r e g a r d e d  a s  an a s p e c t  of the  dis-  
c r e t i o n a r y  powers of the c o u r t  t o  g r a n t  or w i t h h o l d  r e l i e f  
i t  might  more p r o p e r l y  be c a t e g o r i s e d  a s  an independent  
c o n d i t i o n  p r e c e d e n t  t o  t h e  g r a n t  o f  r e l i e f ,  a n d  n o t  j u s t  a 
f a c t o r  d e t e r m i n i n g  the e x e r c i s e  of t h e  c o u r t ' s  d i s c r e t i o n .  

244. We would i n s t a n c e  Durayappah v. Fernando r 19671 

245. See n. 4 6  above. 
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W e  t h i n k  t h a t  t h i s  s h o u l d  be t h e  p o s i t i o n  u n d e r  t h e  new 
remedy. 

128. But we would r e a d i l y  concede  t h a t  though i t  i s  
c o m p a r a t i v e l y  e a s y  t o  s t a t e  what we t h i n k  s h o u l d  be t h e  
g e n e r a l  p r i n c i p l e s ,  i t  i s  more d i f f i c u l t  t o  f o r m u l a t e  
thein i n  a c l e a r  and p r e c i s e  way. Some a i d  may be de r ived  
from t h e  American e x p e r i e n c e  h e r e .  S e v e r a l  i m p o r t a n t  
F e d e r a l  S t a t u t e s  p r o v i d e  f o r  r e v i e w  i n  the  f e d e r a l  cour t s  
a t  the i n s t a n c e  of one who is  " a g g r i e v e d "  o r  " a f f e c t e d ' '  
by a d v e r s e  a d m i n i s t r a t i v e  a c t i o n  or agency d e c i s i o n s ;  
b u t  t h e s e  s t a t u t e s  d i f f e r  o n l y  i n  d e t a i l .  For example,  
t h e  F e d e r a l  Communications A c t  1 934246 p r o v i d e s ;  

"An appea l  may be taken  ... 
( 1 )  By a n  a p p l i c a n t  ... whose a p p l i c a t i o n  

( 2 )  

i s  r e f u s e d  ... 
By any o t h e r  p e r s o n  a g g r i e v e d  o r  whose 
i n t e r e s t s  a r e  a d v e r s e l y  a f f e c t e d  by any 
d e c i s i o n  of t h e  Commission g r a n t i n g  o r  
r e f u s i n g  any s u c h  a p p l i c a t i o n . "  

One p o s s i b i l i t y  is ,  t h e r e f o r e ,  t h a t  t h e  new A d m i n i s t r a t i v e  
P r o c e d u r e  o r  Remedies A c t  s h o u l d  have  a p r o v i s i o n  s i m i l a r  
t o  t h i s  one,  and the c o u r t s ,  a i d e d  i n  their  i n t e r p r e t a t i o n  

by g u i d e l i n e s  i n  t h e  Act247 would be l e f t  t o  d e v e l o p  

24.6. 48 S t a t .  926 (19341, 47 U.S.C.A., s. 4 0 2 ( b ) .  

247. We have i n  mind a s  p o s s i b l e  g u i d e l i n e s  s u c h  f a c t o r s  
a s  t h e  n a t u r e  o f  t h e  powers o r  d u t i e s ,  i n  r e s p e c t  Of 
which i l l e g a l i t y  is  a l l e g e d ,  the  r e l a t i v e  s e r i o u s n e s s  
o f  t h e  i l l e g a l i t y ,  and h a v i n g  r ega rd  t o  t h o s e  ma t t e r s ,  
whether  i t  i s  r e a s o n a b l e  f o r  t h e  a p p l i c a n t  t o  seek  
review. Some m a t t e r s  may be o f  s u f f i c i e n t  importance 
f o r  a v e r y  wide  range of a p p l i c a n t s  t o  be accorded  
s t a n d i n g  a s  p e r s o n s  a d v e r s e l y  a f f e c t e d ,  w h i l e  on t h e  
o t h e r  hand it would be p o s s i b l e  f o r  t he  c o u r t s  t o  hold 
t h a t  i l l e g a l i t y  i n  r e s p e c t  o f  some o t h e r  d u t i e s  o r  
powers would j u s t i f y  i n t e r v e n t i o n  by a r e s t r i c t e d  
range of p e o p l e ,  e,g., r a t e p a y e r s  i n  a p a r t i c u l a r  
a r e a .  Thus t h e  d u t y  t o  e n f o r c e  the c r i m i n a l  law ( see  - R. v. M e t r o p o l i t a n  Comnis s ione r  o f  P o l i c e ,  ex P. 
Blackburn L1968J 2 Q.B. 118, C.A.)might be t h o u g h t  t o  
a f f e c t  a l a r g e  number of p e o p l e ,  o r  indeed  t h e  whole 
populace ,  and t h e r e f o r e  t o  j u s t i f y  a w i d e r  s c o p e  t o  
l o c u s  s t a n d i  t h a n ,  f o r  example,  t h e  duty  o f  a l o c a l  
a u t h o r i t y  n o t  t o  exceed i t s  powers i n  p r o v i d i n g  f r e e  
t r a n s p o r t  f o r  o l d  age p e n s i o n e r s  ( P r e s c o t t  v. =- 
mingham Corpn. [ 19551 Ch. 210, C . A r  
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the p r i n c i p l e s  i n  c a s e s  a r i s i n g  subsequent  t o  t h e  p a s s i n g  
of t h e  s t a t u t e .  We do n o t  t h i n k  t h a t  such  a f o r m u l a t i o n  
would hamper the development by t h e  c o u r t s  o f  t h e  appro- 
p r i a t e  r u l e s  o f  l o c u s  s t a n d i  i n  p a r t i c u l a r  a d m i n i s t r a t i v e  
s i t u a t i o n s .  R a t h e r  we t h i n k  t h a t  t h e  p r o v i s i o n  of a broad  
and l i b e r a l  f o r m u l a  t o g e t h e r  w i t h  g u i d e l i n e s  would enab le  
the c o u r t s  t o  r e a c h  t h e i r  d e c i s i o n s  on s t a n d i n g  on c l e a r  
p r i n c i p l e s  b u t  w i t h i n  a s u f f i c i e n t l y  e l a s t i c  Eramework t o  
a l l o w  some f l e x i b i l i t y  o f  approach .  

129, 
formula  a l l o w i n g  c h a l l e n g e  u n d e r  s t a t u t o r y  r e v i e w  by 'la 
p e r s o n  a g g r i e v e d " .  That  is  why we would emphas ise  t h a t  
t h e  new s t a t u t o r y  f o r m u l a t i o n  s h o u l d  make i t  c l e a r  beyond 
argument  t h a t  re l ief  i s  n o t  t o  be conf ined  t o  t h o s e  who 
a r e  a s s e r t i n g  a p r i v a t e  law right.  T h i s  r e s t r i c t i o n ,  
which has  l i m i t e d  r e c e n t l y  the s c o p e  of d e c l a r a t i o n s ,  
i n j u n c t i o n s  and s t a t u t o r y  rev iew,  though n e v e r  c e r t i o r a r i  
and no t  on most a u t h o r i t y  mandamus, i s  q u i t e  u n j u s t i f i a b l e  
once  t h e  emphasis  i s  put  on,  as it. should  be, t h e  l e g a l i t y  
o f  t h e  a d m i n i s t r a t i v e  a c t i o n  r a t h e r  than  t h e  a s s e r t i o n  by 
the a p p l i c a n t  o f  h i s  r i g h t s .  

As we have  seen,248 the c o u r t s  have c r i t i c i s e d  t h e  

130. But there remains f o r  c o n s i d e r a t i o n  t he  d i f f i c u l t  
problem whether  the e x i s t i n g  s t a t u t o r y  f o r m u l a e  f o r  
s t a n d i n g  t o  c h a l l e n g e ,  which as we have s e e n  have  on the  

s h o u l d  be a f f e c t e d  by t h e  p r o p o s a l s  we a r e  making. The 
most i m p o r t a n t  a r e a  where t h e  c o u r t s  have a d o p t e d  t h i s  
r e s t r i c t i v e  approach  i s  the  Town and Country P l a n n i n g  
l e g i s l a t i o n .  Under t h i s  o n l y  t he  a p p l i c a n t  for planning  
p e r m i s s i o n ,  the l o c a l  p l a n n i n g  a u t h o r i t y  and o t h e r  
l i m i t e d  c l a s s e s  o f  pe r sons  have  a r i g h t  t o  a p p e a r  be fo re  
the p e r s o n  a p p o i n t e d  by t h e  M i n i s t e r  t o  h e a r  or decide  

whole been r e s t r i c t i v e l y  c o n s t r u e d  by t h e  c o u r t s ,  249 

I 

248. See  pa ra .  66  and n. 144  above.  

249. Pa ras .  65-66 above. 
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the p l a n n i n g  appea l .  250 
because  of  t h e  s i m i l a r  p r o v i s i o n s  i n  the e a r l i e r  A c t s  
t h a t  Salmon J. r e f u s e d  t o  hold  the ne ighbour  i n  Buxton v. 
M i n i s t e r  o f  Housing and Local Government "a p e r s o n  
a g g r i e v e d "  f o r  t he  purpose o f  t h o s e  A c t s .  251 T h i s  
d e c i s i o n  has  some p l a u s i b i l i t y  on  t h e  f a c t s  o f  Buxton 
i t s e l f ,  f o r  t h e r e  t h e  grounds o f  c h a l l e n g e  was t h a t  t he  
M i n i s t e r  had broken the  r u l e  o f  n a t u r a l  j u s t i c e ,  & 
a l t e r a m  partem, and i t  would have  been odd f o r  t h e  c o u r t  
t o  have h e l d  t h a t  though t h e  n e i g h b o u r  was n o t  e n t i t l e d  
t o  a h e a r i n g  b e f o r e  t h e  i n s p e c t o r ,  t h e  M i n i s t e r  had  t o  
g i v e  h i m  a f a i r  h e a r i n g  when c o n s i d e r i n g  t h e  i n s p e c t o r ' s  
recommendations. But i t  should  p e r h a p s  be o t h e r w i s e  i f  
the ground of c h a l l e n g e  was t h a t  t h e  M i n i s t e r  exceeded h i s  
s t a t u t o r y  powers i n  g i v i n g  p l a n n i n g  permiss ion ,  f o r  then  
i t  would seem on  p r i n c i p l e  t h a t  any person  a d v e r s e l y  
a f f e c t e d  by t h e  u l t r a  v i r e s  g r a n t  s h o u l d  be a b l e  t o  seek 
rev iew i n  t h e  c o u r t s .  But i f  Buxton were s t r i c t l y  
f o l l o w e d  review a t  t he  s u i t  of  a ne ighbour  would be refused  
w h a t e v e r  e r r o r  w e r e  a l l e g e d .  

I t  was t o  a l a r g e  e x t e n t  

131. Whether the  formulae  i n  the Town and C o u n t r y  P lanning  
A c t s  and o t h e r  l e g i s l a t i o n  on s imi la r  l i n e s  s h o u l d  be looked 
a t  i n  t h e  l i g h t  o f  o u r  g e n e r a l  p r o p o s a l s  f o r  l o c u s  s t a n d i  
is o b v i o u s l y  a d e l i c a t e  p o l i c y  q u e s t i o n  on wh ich  we i n v i t e  
views.  I t  may w e l l  be t h a t  i t  is  p o s s i b l e  t o  j u s t i f y  a 
more r e s t r i c t i v e  c r i t e r i o n  of l o c u s  s t a n d i  i n  t h e s e  s p e c i a l  
a r e a s  j u s t  a s  it is p o s s i b l e  t o  j u s t i f y  s h o r t e r  t ime- l imi t s .  
I t  may be t h a t  t o  a l l o w  ne ighbours  and t h i r d  p a r t i e s  t O  

c h a l l e n g e  g r a n t s  o f  p l a n n i n g  p e r m i s s i o n  by t h e  M i n i s t e r  
would endanger  t h e  who le  sys tem o f  p lanning  mach ine ry  s e t  up 
by t h e  Town and C o u n t r y  P l a n n i n g  A c t s .  But a g a i n s t  t h i s ,  it 
s h o u l d  be s a i d  t h a t  when p l a n n i n g  p e r m i s s i o n  h a s  been 
g r a n t e d  by the  l o c a l  p l a n n i n g  a u t h o r i t y ,  there h a v e  been 

~ 

250. Town and C o u n t r y  P l a n n i n g  A c t  1962, s .  23(5 )  a s  
amended by t h e  Town and C o u n t r y  P lanning  A c t  1968, 
s. 21(6 ) .  

251. See para .  6 5  above. 
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v e r y  few a p p l i c a t i o n s  by n e i g h b o u r s  on c e r t i o r a r i  t o  
quash  t h e s e  o r d e r s .  252 The t h r e a t  o f  i n t e r v e n t i o n  by a 
l a r g e  number o f  t h i r d  p a r t i e s  may be more i m a g i n a r y  than 
r e a l .  We shou ld ,  t h e r e f o r e ,  l i k e  t o  r a i s e  t h e  ques t ion  
w h e t h e r  t h e  r e s t r i c t i v e  f o r m u l a e  o f  s t a n d i n g  t o  apply f o r  
t h e  s t a t u t o r y  remedies s h o u l d  be r e c o n s i d e r e d .  

132. To r e t u r n  t o  l o c u s  s t a n d i  i n  g e n e r a l ,  we would add 
t h a t  we have c o n s i d e r e d ,  a s  a n  a l t e r n a t i v e  t o  a broad 
f o r m u l a t i o n  o f  t h e  requi rement  of s t a n d i n g  w i t h  the  d e t a i l s  
t o  be f i l l e d  o u t  by t h e  c o u r t s ,  l i s t i n g  t h o s e  pe r sons  who 
would have s t a n d i n g  t o  c h a l l e n g e  unlawful  a d m i n i s t r a t i v e  
a c t i o n .  But m e r e l y  t o  s t a t e  t h i s  s o l u t i o n  is ,  we t h i n k ,  
e.nough t o  show i t s  u n a t t r a c t i v e n e s s .  This  l i s t  could  
c l e a r l y  no t  a t t e m p t  t o  be e x h a u s t i v e  b u t  there would be a 
danger  t h a t  t h e  c o u r t s  would be  c h a r y  of  g r a n t i n g  s t a n d i n g  
t o  a p p l i c a n t s  f o r  review who w e r e  n o t  e x p r e s s l y  covered by 
it. I f  t h e y  d id  s o  g r a n t  r e v i e w ,  they  would p r o b a b l y  a l l o w  
t h e  c r i t e r i o n  of  s t a n d i n g  t o  be s a t i s f i e d  o n  much t h e  same 
g e n e r a l  t e s t  a s  we a r e  propos ing .  Our p r o v i s i o n a l  p r o p o s a l  
is  t h e r e f o r e  t h a t  t h e  new remedy s h o u l d  be a v a i l a b l e  t o  
anyone a d v e r s e l y  a f f e c t e d  by i l l e g a l  a d m i n i s t r a t i v e  a c t i o n  
or o r d e r s ;  t he  c o u r t s  would b e  a s s i s t e d  by s t a t u t o r y  g u i d e -  
l i n e ~ ~ ~ ~  directing t h e i r  a t t e n t i o n  t o  v a r i o u s  a s p e c t s  of t h e  

252. See R. v. Bradford-on-Avon U.D.C., ex p. Boulton 
[196a 1 W.L.R. 1136, 1145-6, D.C. I t  i s  doub t fu l ,  
a s  Widgery J. p o i n t e d  o u t  i n  t h i s  c a s e ,  whether  
c e r t i o r a r i  i s  a v a i l a b l e  i n  t h e s e  c i r c u m s t a n c e s .  But 
t h i s  i s  n o t  t h e  p o i n t .  What is i n t e r e s t i n g  is  t h a t  
n e i g h b o u r s  have r a r e l y  a t t e m p t e d  t o  c h a l l e n g e  plann- 

I relarid c a s e ,  

ne ighbour  whose a m e n i t i e s  would p r o b a b l y  have suf- 
f e r e d  o b t a i n e d  c e r t i o r a r i  t o  quash an i n v a l i d  g r a n t  
o f  i n t e r i m  development  p e r m i s s i o n .  

253. See n. 247 above. 
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q u e s t i o n  whether  s t a n d i n g  should  be confe r red .  W e  a r e  
o f  c o u r s e  n o t  i n t e n d i n g  t o  d r a f t  a p r e c i s e  f o r m u l a t i o n  
of  l o c u s  s t a n d i  a t  t h i s  s t a g e .  

133. I t  is p r o b a b l e  t h a t  a s  a r e s u l t  o f  ou r  proposed  
f o r m u l a t i o n  o f  l o c u s  s t a n d i ,  t h e r e  would be less s c o p e  
t h a n  t h e r e  is  a t  p r e s e n t  f o r  r e l a t o r  a c t i o n s .  But  we 
would h e s i t a t e  t o  recommend the  a b o l i t i o n  of t h e s e  ac t ions .  
F i r s t ,  t hey  may u n d e r  the p r e s e n t  l a w  be used a t  t h e  
i n s t a n c e  o f  l o c a l  a u t h o r i t i e s  t o  r e s t r a i n  b r e a c h e s  of t h e  
l a w  by i n d i v i d u a l s .  Th i s  r o l e  mus t  c l e a r l y  remain  un- 
a f f e c t e d  by o u r  p r o p o s a l s ,  which a r e  concerned w i t h  the  
c o n t r o l  o f  t h e  a c t s  and o m i s s i o n s  o f  t h e  a d m i n i s t r a t i o n .  
Secondly ,  and more i m p o r t a n t l y ,  a s t r o n g  argument might  be 
made t h a t  t h e  r e l a t o r  a c t i o n  be r e t a i n e d  a s  a "long-stop" 
p r o c e d u r e  for t h o s e  c a s e s  where e v e n  under  o u r  p r o p o s a l s  
t h e  i n d i v i d u a l  a c t i n g  a l o n e  would l a c k  l o c u s  s t a n d i .  I n  
these a d m i t t e d l y  r a r e  c a s e s ,  t h e  A t t o r n e y  G e n e r a l  might 
be able t o  a p p l y  f o r  j u d i c i a l  r e v i e w  under  t h e  new remedy. 
We would welcome views on t h e  i m p l i c a t i o n s  of our p r o p o s a l s  
f o r  r e l a t o r  a c t i o n s .  

( f )  D i s c r e t i o n  o f  t he  c o u r t  t o  r e f u s e  relief 

134. A l l  t h e  e x i s t i n g  remedies are d i s c r e t i o n a r y  i n  the  
s e n s e  t h a t  t h e  c o u r t  may r e f u s e  t h e  a p p l i c a n t  rel ief even 
though i t  is c l e a r  t h a t  t h e  a d m i n i s t r a t i v e  o r d e r  or a c t i o n  
has  been  made or t a k e n  i l l e g a l l y  and t h a t  t h e  a p p l i c a n t  has  
s t a n d i n g  t o  c h a l l e n g e  t h a t  o r d e r  or a c t i o n .  254 Some would 
a r g u e  t h a t  relief s h o u l d  l i e  a s  of r i g h t  t o  a p e r s o n  
a d v e r s e l y  a f f e c t e d  by i l l e g a l  a d m i n i s t r a t i v e  a c t i o n .  I t  is  
however t r u e  t h a t  because  the d i s c r e t i o n  i s  e x e r c i s e d  
j u d i c i a l l y ,  a. , i n  accordance w i t h  p r i n c i p l e s  developed 
i n  t h e  c a s e s ,  i t  i s  a n  a s p e c t  o f  t h e  p r e s e n t  l a w  which has 

254. See para .  24 ( c e r t i o r a r i  and p r o h i b i t i o n ) ,  . p a r a s .  36- 
37 (mandamus), and pa ra  59 above ( d e c l a r a t i o n s ) .  
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on t h e  whole e x c i t e d  l i t t l e  cri t icism. Our p r o v i s i o n a l  
view, t h e r e f o r e ,  i s  t h a t  t h e  new A c t  should  p r e s e r v e  
t h e  c o u r t ' s  d i s c r e t i o n  t o . r e f u s e  r e l i e f  and l a y  down a 
number of grounds  on which it may e x e r c i s e  t h i s  d i s c r e t i o n ,  
U,, t h a t  t h e  g r a n t  of t h e  remedy would be f u t i l e ;  t h a t  
a n  e q u a l l y  e f f i c a c i o u s  a d m i n i s t r a t i v e  appea l  o r  o t h e r  
s t a t u t o r y  remedy has  no t  been u s e d  or t h a t  the  a p p l i c a n t ' s  
conduct  has  been so u n m e r i t o r i o u s  t h a t  he d o e s  n o t  dese rve  
t o  o b t a i n  r e l i e f .  T h i s  l i s t  would n o t  be e x h a u s t i v e .  - By 
t h i s  means the p r i n c i p l e s  of the  e x i s t i n g  l a w  would be 
p r e s e r v e d  i n  a c l e a r  way, and t h e  c o u r t  would be f r e e  t o  
d e v e l o p  new r u l e s  when o c c a s i o n  a r o s e .  

135. But i t  i s  p o s s i b l e  t o  t a k e  the view tha t  though 
there must be c e r t a i n  c a s e s  where t h e  c o u r t s  s h o u l d  have a 
d i s c r e t i o n  ( n o t  n e c e s s a r i l y  i n c l u d i n g  a l l  the e x i s t i n g  
c a t e g o r i e s ) ,  t h e r e  should  n o t  be a g e n e r a l  d i s c r e t i o n  t o  
r e f u s e  r e l i e f .  T h i s  a l t e r n a t i v e  approach h a s  t h e  a t t r a c t i o n  
of imposing some d e g r e e  of c e r t a i n t y  i n  t h i s  area. But o u r  
p r o v i s i o n a l  v i ew is t h a t  it would be b e t t e r  n o t  to f e t t e r  
t h e  c o u r t s  on  this p o i n t .  We would t h e r e f o r e  i n v i t e  views 
on  o u r  p r o p o s a l  t h a t  t h e  new A c t  s h o u l d  s e t  o u t  a non-. 
e x h a u s t i v e  l i s t  of grounds  on wh ich  t h e  c o u r t  may r e fuse  
re l ief  i n  i t s  d i s c r e t i o n .  

(g )  The c o u r t s  which would h e a r  t h e  A p p l i c a t i o n  
?Or Review 

136. A q u e s t i o n  which n e c e s s a r i l y  a r i s e s  f rom t h e  pro- 
p o s a l s  for re form o u t l i n e d  i n  the  p r e c e d i n g  p a r a g r a p h s  is: 
t o  which c o u r t s  w i l l  t h e  a p p l i c a t i o n  for r e v i e w  l i e ?  I n  
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o u r  E x p l o r a t o r y  Working Paper  we posed  t h e  f o l l o w i n g  
q u e s t i o n :  255 

"(E) How f a r  should  changes  be made i n  t h e  
o r g a n i s a t i o n  and p e r s o n n e l  of the c o u r t s  
i n  which proceedings  may be b r o u g h t  
a g a i n s t  t he  a d m i n i s t r a t i o n ? "  

C l e a r l y  t h i s  q u e s t i o n  i s  no t  one which i n  i t s  f u l l  scope 
we a r e  e n t i t l e d  t o  examine under  o u r  terns o f  r e f e r e n c e .  
But e q u a l l y  o b v i o u s l y  even on t h e  most l imi ted  view of 
o u r  terms of r e f e r e n c e  i t  w i l l  have  t o  be d e t e r m i n e d  i n  
which e x i s t i n g  c o u r t  t h e  new remedy w i l l  be a v a i l a b l e .  

137. The p r e s e n t  p o s i t i o n  i s  t h a t  t h e  p r e r o g a t i v e  o rde r s  
c a n  be g r a n t e d  o n l y  by t h e  D i v i s i o n a l  Cour t  o f  the  Queen 's  
Bench D i v i s i o n ,  w h i l e  a l l  D i v i s i o n s  of  t he  High C o u r t  can 
g r a n t  d e c l a r a t i o n s  and i n j u n c t i o n s .  A County C o u r t  i n  an 
a c t i o n  l y i n g  w i t h i n  i t s  j u r i s d i c t i o n  may award damages and, 
by way o f  a n c i l l a r y  r e l i e f ,  g r a n t  a d e c l a r a t i o n  or i s s u e  
a n  i n j u n c t i o n  where the  u n d e r l y i n g  i s s u e  i s  t h e  l e g a l i t y  o f  
a d m i n i s t r a t i v e  a c t i o n . 2 5 6  A s  r e g a r d s  the  new remedy, one 
view i s  t h a t  i t  s h o u l d  be c o n f i n e d  t o  t h e  D i v i s i o n a l  Cour t ;  
i t  has  been p e r s u a s i v e l y  argued t ha t  t h i s  C o u r t  because of 
i t s  e x p e r i e n c e  i n  t h i s  a r e a  is more c o n s i s t e n t  i n  i t s  
a p p l i c a t i o n  of  a d m i n i s t r a t i v e  l a w  p r i n c i p l e s  t h a n  o t h e r  
c o u r t s  a r e .  257 

255. Law Commission P u b l i s h e d  Working Paper  No. 13, 
pa ra .  10. 

256. e.g. a s  i n  Hannam v. B r a d f o r d  C o r  n. [1970]  1 W.L.R. 
937, C.A., 
i n  a n  a c t i o n  f o r  breach  of c o n t r a c t ) .  

a g a i n s t  b i a s  a E o l l a t e r a l  i s s u e  

257. See H.W.R. Wade, ' fCross roads  i n  A d m i n i s t r a t i v e  Law", 
(1968) C.L.P. 75, 90. 



1 3 8 .  On the  o t h e r  hand, i t  c a n  be argued t h a t  i t  i s  
u n n e c e s s a r y  f o r  a l l  a d m i n i s t r a t i v e  cases  a r i s i n g  from an 
a p p l i c a t i o n  f o r  rev iew t o  be h e a r d  by a t h r e e - j u d g e  c o u r t .  
An a l t e r n a t i v e  p r o p o s a l  would t h e r e f o r e  be t o  a l l o w  the  
a p p l i c a t i o n  f o r  rev iew t o  l i e  t o  a High C o u r t  judge  sit- 
t i n g  s ing ly  e i t h e r  i n  London or a t  one of t h e  f i v e  C i r -  
c u i t  C e n t r e s  e s t a b l i s h e d  i n  implementa t ion  o f  the  
recommendations o f  t h e  Royal Commission on A s s i z e s  and 
Q u a r t e r  S e s s i o n s .  258 I n  p a r t i c u l a r  a High C o u r t  judge 
s i t t i n g  a l o n e  s h o u l d  be a b l e  t o  h e a r  a p p l i c a t i o n s  f o r  
l e a v e .  The s p e c i a l i s e d  s u p e r v i s o r y  j u r i s d i c t i o n  which we 
r e g a r d  a s  e s s e n t i a l  t o  t h e  c o n s i s t e n t  a p p l i c a t i o n  of the  
p r i n c i p l e s  o f  a d m i n i s t r a t i v e  l a w  c o u l d  be s e c u r e d  by t h e  
ass ignment  o f  j u d g e s  w i t h  p a r t i c u l a r  e x p e r i e n c e  o f  
a d m i n i s t r a t i v e  l a w  t o  h e a r  a p p l i c a t i o n s  f o r  rev iew.  The 
R u l e s  of  C o u r t  might provide  t h a t  on g r a n t i n g  t he  app l i -  
c a t i o n  f o r  l e a v e  t he  High C o u r t  j u d g e  could a s s i g n  t h e  
a p p l i c a t i o n  f o r  reyiew i t se l f  t o  t h e  D i v i s i o n a l  Cour t ,  i f  
the c a s e  seemed t o  him t o  be o n e  o f  unusual  d i f f i c u l t y .  
But g e n e r a l l y  t h e  same judge who g r a n t e d  t h e  a p p l i c a t i o n  
for l e a v e  would hear t h e  a p p l i c a t i o n  for relief and d e a l  
w i t h  any o t h e r  m a t t e r s  a r i s i n g .  
seems t o  us t o  have the m e r i t  o f  combining t h e  requ i r ed  
d e g r e e  of  s p e c i a l i s a t i o n  w i t h  the  advantages  o f  cheapness  
and convenience a f f o r d e d  by a single niember t r  
may s i t  i n  the p r o v i n c e s .  The p r o p o s a l  would e n s u r e  a 
c o u r t  w i t h  the  same f e a t u r e s  a s  t h e  Commercial Cour t ,  
namely,  an e x p e r t  judge  who is i n  c h a r g e  of t he  c a s e  from 
b e g i n n i n g  t o  end ,  s u p e r v i s i n g  a l l  i n t e r l o c u t o r y  m a t t e r s .  
We would t h e r e f o r e  t e n t a t i v e l y  p r o p o s e  t h a t  a s i n g l e  judge 
s e l e c t e d  from a p a n e l  o f  t h o s e  e x p e r i e n c e d  i n  adminis- 
t r a t i v e  law s h o u l d  e n t e r t a i n  t h e  a p p l i c a t i o n  f o r  review 
w i t h  power on t h e  a p p l i c a t i o n  f o r  l e a v e  t o  a s s i g n  d i f f i c u l t  
c a s e s  to '  a f u l l  D i v i s i o n a l  C o u r t .  A t  t h e  v e r y  l e a s t  i t  

T h i s  a l t e r n a t i v e  proposa l  

258. R e p p r t  o f  t h e  Royal Commission on A s s i z e s  and Q u a r t e r  
S e s s i o n s ,  ( 1  9691, Cmnd. 41 53. 
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seems t o  us  t h a t  a p p l i c a t i o n s  f o r  l e a v e  should be h e a r d  
by one  judge  only.  W e  would welcome views on t h i s  pro- 
p o s a l  and t h e  o t h e r  approach d i s c u s s e d  i n  the  p r e v i o u s  
pa r ag  raph.  

3. AN ALTERNATIVE APPROACH 

139. Although o u r  p r o v i s i o n a l  v i e w  is t h a t  t h e  mos t  
s a t i s f a c t o r y  reform o f  remedies i n  a d m i n i s t r a t i v e  l a w  is 
t o  r e p l a c e  the  e x i s t i n g  remedies by a single remedy under 
which  a l l  t h e  p r e s e n t  v a r i e t i e s  o f  relief can be Obtained,  
we t h i n k  it r i g h t  t o  p u t  forward f o r  c o n s i d e r a t i o n  a n  
a l t e r n a t i v e  approach.  Under t h i s  t h e  p r e r o g a t i v e  o r d e r s  - 
c e r t i o r a r i ,  p r o h i b i t i o n  and mandamus - would be r e t a i n e d ,  
b u t  t h e i r  procedure  would be assimilated t o  t h a t  of 
o r d i n a r y  c i v i l  p r o c e e d i n g s  begun by w r i t  or o r i g i n a t i h g  
summons. The p r o c e d u r e  f o r  a d e c l a r a t o r y  judgment and 
i n j u n c t i o n s  and the  p r e r o g a t i v e  o r d e r s  would, t h e r e f o r e ,  
be the same and t h e y  c o u l d  be a p p l i e d  f o r  i n  t h e  a l t e r n a t i v e .  
A s  a consequence the  d i f f i c u l t i e s  caused  by P u n t o n  v. 
M i n i s t r y  o f  P e n s i o n s  and Nationa.1 I n s u r a n c e  (No. 21 259 
would d i s a p p e a r ;  
c i r c u m s t a n c e s  o f  t h a t  c a s e ,  the  c o u r t  would simply award 
c e r t i o r a r i .  The d i f f e r e n c e s  i n  t he  c r i t e r i a  f o r  l o c u s  
s t a n d i  would a l s o  be i r r e l e v a n t ,  s i n c e  the c o u r t  c o u l d  i n  
its d i s c r e t i o n  award c e r t i o r a r i  or p r o h i b i t i o n  where on a 
s tr ict  i n t e r p r e t a t i o n  of the l aw,  the a p p l i c a n t  lacked 
s t a n d i n g  f o r  a d e c l a r a t i o n  or a n  i n j u n c t i o n .  

i f  a d e c l a r a t i o n  were a p p l i e d  for i n  t he  

140. Even i f  t h i s  a l t e r n a t i v e  a p p r o a c h  were prefer red ,  
t h e n  many o f  t h e  p o i n t s  made i n  the  preceding  p a r a g r a p h s  
w i t h  regard to the  i n c i d e n t s  o f  the a p p l i c a t i o n  f o r  review 
would s t i l l  be r e l e v a n t ,  and the problems d i s c u s s e d  t h e r e  
would have t o  be s o l v e d .  Common time-limits f o r  d e c l a r a -  
t i o n s ,  i n j u n c t i o n s  and  t h e  p r e r o g a t i v e  o r d e r s  would have t o  
be i n t r o d u c e d .  Our p r o p o s a l s  r e g a r d i n g  e x c l u s i o n  c l a u s e s  , 
the  r e l a t i o n s h i p  o f  s t a t u t o r y  and j u d i c i a l  remedies, and 
t h e  c o u r t ' s  d i s c r e t i o n a r y  powers t o  r e f u s e  re l ief  could  be 

259. Para .  55 above. 
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a p p l i e d  t o  t h i s  a l t e r n a t i v e  approach .  Al though,  a s  we 
have j u s t  s a i d ,  i t  would n o t  be n e c e s s a r y  t o  do so ,  i t  
would s t i l l  be p o s s i b l e  t o  r e f o r m u l a t e  l o c u s  s t a n d i  f o r  
t he  p r e r o g a t i v e  o r d e r s  and d e c l a r a t i o n s  and i n j u n c t i o n s  
(where the  v a l i d i t y  of  an a d m i n i s t r a t i v e  o r d e r  o r  a c t  is  
i n  i s s u e )  on t h e  l i n e s  we have proposed.  260 
C o u r t  might  p r o v i d e  t h a t  a d m i n i s t r a t i v e  law c a s e s  should 
be c h a n n e l l e d  t o  t h e  D i v i s i o n a l  C o u r t  of  t h e  Q u e e n ' s  
Bench D i v i s i o n .  

R u l e s  of  

141. The r e s u l t  of a s s i m i l a t i n g  t h e  p r o c e d u r e  o f  t he  
p r e r o g a t i v e  o r d e r s  t o  t h a t  of  d e c l a r a t i o n s  and i n j u n c t i o n s  
is  t h a t  t h e r e  w o u l d  be a t  l e a s t  t h e  o p p o r t u n i t y  f o r  f u l l  
i n t e r l o c u t o r y  p r o c e s s  on a p p l i c a t i o n s  f o r  c e r t i o r a r i  and 
mandamus w i t h  p r o v i s i o n  f o r  m u t u a l  d i s c o v e r y  o f  documents 
and i n t e r r o g a t o r i e s .  Where t h e  f a c t s  a r e  n o t  i n  d i spu te  
a s  would o f t e n  be t h e  c a s e ,  t h e  a p p l i c a t i o n  c o u l d  be made 
by o r i g i n a t i n g  summons. 26 1 

142. The p r i n c i p a l  advantage  of t h i s  approach ,  as we s e e  
it, is  t h a t  i t  a v o i d s  t h e  t e c h n i c a l  d i f f i c u l t i e s  involved  
i n  e s t a b l i s h i n g  a new g e n e r a l  remedy which we d i s c u s s e d  i n  
p a r a g r a p h s  83 and 85. Because t h e  p r e r o g a t i v e  o r d e r s  would 
be p r e s e r v e d ,  though w i t h  a d i f f e r e n t  p r o c e d u r e ,  t h e r e  
would be no r i s k  t h a t  t h e  c o u r t s  would l o s e  s igh t  of the  
p r i n c i p l e s  on which j u d i c i a l  r e v i e w  i s  e x e r c i s e d .  More- 
o v e r ,  a l l  p r o c e e d i n g s  a g a i n s t  p u b l i c  a u t h o r i t i e s  would be 
governed  by t h e  same procedure.  If t h e  a l t e r n a t i v e  p r o p o s a l  
i n  paragraph  79 w e r e  a c c e p t e d  t h e r e  would be a d i f f e r e n t  

260. P a r a s .  125-132 above. 

261. The p r o v i s i o n  as t o  d i s c o v e r y  and i n t e r r o g a t o r i e s  
w i l l  a p p l y  i f  t h e  a p p l i c a t i o n  is made by w r i t ,  o r  
i f  made by o r i g i n a t i n g  summons, t h e  c o u r t  o r d e r s  
t h e  p r o c e e d i n g s  t o  c o n t i n u e  a s  if begun by w r i t .  
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p r o c e d u r e  f o r  d i rec t  rev iew of the  l e g a l i t y  o f  
a d m i n i s t r a t i v e  a c t i o n  from the  o r d i n a r y  c i v i l  p r o c e d u r e  
a p p l i c a b l e  t o  a c t i o n s  a g a i n s t  p u b l i c  a u t h o r i t i e s  i n  t o r t  
or c o n t r a c t ,  even though i n  t h e  l a t t e r  ca ses  adminis -  
t r a t i v e  law m a t t e r s  may a r i s e  c o l l a t e r a l l y ;  b u t  t h i s  
d i f f e r e n c e  would n o t  a r i s e  i f  o u r  a p p r o a c h  t o  c o l l a t e r a l  
a c t i o n s  were adopted .  

143. 
t e c h n i c a l  d i f f i c u l t i e s  - how t o  describe the  s c o p e  o f  t h e  
new remedy and the  q u e s t i o n  which b o d i e s  i t  w i l l  l i e  t o  - 
a s  i n s u p e r a b l e .  W e  d o u b t  whether  the  c o u r t s  would be a t  
a l l  h i n d e r e d  i n  t he i r  development o f  t h e  p r i n c i p l e s  of 
j u d i c i a l  review m e r e l y  because the p r e r o g a t i v e  o r d e r s  
would be rep laced  by an  a p p l i c a t i o n  f o r  review. But ,  more 
p o s i t i v e l y ,  we b e l i e v e  t h a t  t h e  new remedy has  t h e  fol low- 
i n g  advantages .  F i r s t ,  t h e  new remedy would p r e s e r v e  
t h o s e  f e a t u r e s  o f  t h e  p r e r o g a t i v e  o r d e r s  d e s i g n e d  t o  
f a c i l i t a t e  the  e x p e d i t i o u s  d e c i s i o n  o f  q u e s t i o n s  which, i n  
t h e  i n t e r e s t s  of t h e  p u b l i c  a s  w e l l  a s  the a p p l i c a n t ,  o f t e n  
r e q u i r e  t o  be d e a l t  w i t h  more q u i c k l y  t h a n  is u s u a l l y  
p o s s i b l e  under  t h e  o r d i n a r y  c i v i l  p rocedure .  264 Secondly,  
i t  would a l s o  p r e s e r v e  t h e  p r e s e n t  means of e l i m i n a t i n g  
f r i v o l o u s  or unfounded c l a ims  w i t h o u t  t h e  d e f e n d a n t  having 
t h e  burden of  a p p l y i n g  f o r  the  a p p l i c a t i o n  t o  be s t r u c k o u t .  265 

T h i r d l y ,  t h e  new single remedy, t h e  t i t l e  of wh ich  would 
g i v e  a r e a s o n a b l y  c l e a r  i n d i c a t i o n  o f  i t s  c h a r a c t e r ,  would 
r e p l a c e  f o u r  remedies  t h e  nomencla ture  of  which d o e s  no t  
f o r  h i s t o r i c a l  r e a s o n s  r e a d i l y  convey t h e i r  p r e s e n t  
f u n c t i o n s .  F o u r t h l y ,  a l t h o u g h  it may be p o s s i b l e  by a 

262 

However, a s  we have s a i d , 2 6 3  we do no t  r e g a r d  t h e  

262. S e e  paras .  80-82 above. 

263. P a r a s .  83-86 above. 

264. S e e  p a r a s .  102-104 above. 

265. S e e  para .  98 above. 



f l e x i b l e  p r o c e d u r e  t o  overcome the d i f f i c u l t i e s  a r i s i n g  
from t h e  t e c h n i c a l  p e c u l i a r i t i e s  o f  the f o u r  p r e r o g a t i v e  
o r d e r s  w i t h o u t  i n  f a c t  a b o l i s h i n g  them, we t h i n k  t h a t  
t h e i r  a b o l i t i o n  and rep lacement  by a s i n g l e  remedy w i l l  
make a r e a l  c o n t r i b u t i o n  t o  s i m p l i c i t y ;  s u c h  a s i m p l i -  
f i c a t i o n  would h e l p  t o  c l e a r  t h e  ground f o r  t h e  f u t u r e  
c o n s i d e r a t i o n  of any f u r t h e r  r e f o r m s  i n  t h e  f i e l d  of  
a d m i n i s t r a t i v e  law. 

144. Although we have come t o  t h e  p r o v i s i o n a l  con- 
c l u s i o n  t h a t  t h e  b e s t  method of re form of  a d m i n i s t r a t i v e  
l a w  remedies i s  t h e  p r o v i s i o n  o f  a g e n e r a l  remedy under 
which d i f f e r e n t  v a r i e t i e s  of  r e l i e f  may be c l a i m e d ,  we 
would no t  deny t h a t  t h e  a l t e r n a t i v e  approach we have been 
c o n s i d e r i n g  i n  t h e  l a s t  few p a r a g r a p h s  has  some a t t r a c t i o n .  
W e  should  welcome views on t h e  r e s p e c t i v e  meri ts  of t he  
two approaches  o u t l i n e d .  

4. ACTIONS FOR DAMAGES: THEIR RELATIONSHIP TO THE 
APPLICATION FOR REVIEW 

145. I n  o u r  r e v i e w  of  the  p r e s e n t  law and our  t e n t a t i v e  
p r o p o s a l s  f o r  i t s  reform,  we h a v e  r e f r a i n e d  f r o m  d i s c u s s i n g  
c i v i l  a c t i o n s  a g a i n s t  t h e  a d m i n i s t r a t i o n  f o r  damages. I t  
may be remembered t h a t  we have t a k e n  t h e  v i ew t h a t  t h e  
q u e s t i o n s  posed by t h i s  a s p e c t  of r e l i e f  f o r  u n l a w f u l  
a d m i n i s t r a t i v e  a c t i o n  were o u t s i d e  o u r  terms o f  r e fe rence .  
Our work on t h e  o t h e r  j u d i c i a l  remedies has ,  however, con- 
v i n c e d  u s  t h a t  a t  t h i s  s t a g e  we mus t  r a i s e  t h e  q u e s t i o n  
w h e t h e r  i t  i s  r e a l l y  s a t i s f a c t o r y  t o  a t t e m p t  a s e r i o u s  
re form of  t h e  form and procedure  o f  j u d i c i a l  remedies  w i t h o u t  
c o n s i d e r i n g  t h e  e x t e n t  t o  which damages a r e  a v a i l a b l e  a s  
a n  a l t e r n a t i v e  remedy. 

266 

1 4 6 .  The e x i s t i n g  law is t h a t  i f  an a d m i n i s t r a t i v e  
a u t h o r i t y  commits a t o r t  o r  breach o f  c o n t r a c t  i t  is a s  
l i a b l e  t o  a n  a c t i o n  f o r  damages a s  a p r i v a t e  i n d i v i d u a l  

266 .  See  para .  5 above. 
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is. 267 
a g a i n s t  a p u b l i c  a u t h o r i t y  w i l l  l i e  i n  t h e  same circum- 
s t a n c e s  a s  i t  would a g a i n s t  t h e  c i t i z e n ,  &, when i t  
can  be shown t h a t  t h e  s t a t u t e  is i n t e n d e d  t o  c o n f e r  a 
r i g h t  o f  a c t i o n  on i n d i v i d u a l s .  268 No a c t i o n  w i l l  l i e  

f o r  t h e  mere f a i l u r e  t o  e x e r c i s e  a d i s c r e t i o n a r y  power,  
even  though t h e  damage s u f f e r e d  is i n j u r y  t o  t h e  p e r s o n  
o r  p r o p e r t y .  On the o t h e r  hand, t h e r e  i s  some s u g g e s t i o n  
t h a t  where an a d m i n i s t r a t i v e  a u t h o r i t y  w i t h  d i s c r e t i o n a r y  
powers a c t s  m a l i c i o u s l y  t o  an i n d i v i d u a l ' s  l o s s  ( i n c l u d -  

269 i n g  economic l o s s )  i t  may be l i a b l e  t o  pay damages. 
The s c o p e  o f  t h i s  " a d m i n i s t r a t i v e "  t o r t  i s  a s  u n c e r t a i n  
a s  i t s  e x i s t e n c e .  W i l l  i t  be commit ted whenever a n  
a d m i n i s t r a t i v e  a u t h o r i t y  wrongly e x e r c i s e s  i ts  d i s c r e t i o n  
t o  t he  l o s s  o f  an  i n d i v i d u a l ,  m, by a c t i n g  f o r  e x t r a -  
neous purposes  or t a k i n g  i n t o  a c c o u n t  i r r e l e v a n t  f a c t o r s  
i n  r e a c h i n g  a d e c i s i o n ?  There is Canad ian  a u t h o r i t y  f o r  
l i a b i l i t y  i n  such  s i t u a t i o n s ;  i n  the l e a d i n g  c a s e ,  
t he  p l a i n t i f f  r e c o v e r e d  damages f r o m  t h e  Prime M i n i s t e r  of 
Quebec P r o v i n c e  f o r  p e r s u a d i n g  t h e  L i q u o r  Commission t o  
c a n c e l  h i s  l i c e n c e  t o  s e l l  l i q u o r .  T h i s  a c t  was done 

Thus,  an a c t i o n  f o r  b r e a c h  o f  s t a t u t o r y  duty 

270 

267. 

268. 

269. 

270. 

I t  might be added t h a t  i n  some c i r c u m s t a n c e s  bodies  
a c t i n g  u n d e r  s t a t u t o r y  a u t h o r i t y  a r e  immune from 
s t r i c t  t o r t  l i a b i l i t y :  see Dunne v. North Western 
Gas Board [1964]  2 Q.B. 806,  C.A. 

These c i r c u m s t a n c e s  a r e  d i s c u s s e d  b r i e f l y  by 
de Smi th ,  op. c i t .  (n. 13 above)  p. 551. 

- David v. ,Cade r  [ I 9 6 3 1  1 W.L.R. 834. There t h e  Privy 
C o u n c i l  doubted  t h e  a u t h o r i t y  o f  the  d e c i s i o n  i n  - Davis  v. Bromley C o r p o r a t i o n  [ I9081  1 K.B. 170,  where 
the C o u r t  of Appeal h e l d  t h a t  a n  a c t i o n  would not  l i e  
a g a i n s t  a l o c a l  a u t h o r i t y  f o r  m a l i c i o u s l y  f a i l i n g  to  
approve  the  p l a i n t i f f ' s  b u i l d i n g  p l ans .  

R o n c a r e l l i  v. D u p l e s s i s  [1959]  16 D.L.R. (2d) 689; 
b u t  t h e  r e l e v a n c e  of  t h i s  case f o r  Eng l i sh  l a w  is 
weakened by the f a c t  t h a t  i t  was decided i n  a c i v i l  
l aw j u r i s d i c t i o n .  



w i t h o u t  l e g a l  a u t h o r i t y  on the  p a r t  of t h e  d e f e n d a n t ,  and 
f o r  t h e  u l t e r i o r  purpose of p u n i s h i n g  t h e  p l a i n t i f f ,  a 
J e h o v a h ’ s  W i t n e s s ,  f o r  a c t i n g  as bai lsman f o r  a l a r g e  
number of members o f  t h e  s e c t  when they  were charged  w i t h  
t h e  v i o l a t i o n  o f  v a r i o u s  by-laws. 

147. Although t h e  p r e s e n t  s t a t e  of  t h e  law i s  i n  some 
doub t ,  t h i s  does  no t  a p p e a r  t o  be t h e  main argument f o r  
l o o k i n g  a t  t he  q u e s t i o n  of damages t o g e t h e r  w i t h  our  pro- 
p o s a l s  for the reform of  t h e  j u d i c i a l  remedies .  I t  i s  
r a t h e r  t h a t  i t  may be t h o u g h t  i m p o s s i b l e  s a t i s f a c t o r i l y  
t o  s o l v e  some o f  the problems posed  by t h e  r e f o r m  of  t h e  
j u d i c i a l  remedies w i t h o u t  h a v i n g  regard  t o  t h e  ques t ion  
w h e t h e r  damages s h o u l d  be made a v a i l a b l e  or n o t .  For 
example,  we have a t  s e v e r a l  s t a g e s  of  t h i s  P a p e r  made the 

p o i n t  t h a t  i n  many a d m i n i s t r a t i v e  s i t u a t i o n s ,  p a r t i c u l a r l y  
t h o s e  concerned  w i t h  the compulsory purchase and develop- 
ment o f  l a n d ,  i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  a l l o w  
c h a l l e n g e  i n  t h e  c o u r t s  of  t h e  v a l i d i t y  o f  a d m i n i s t r a t i v e  
a c t i o n  o n l y  w i t h i n  a s h o r t  t i m e - l i m i t .  On t h e  other hand, 
t h i s  r e s t r i c t i o n  may work g r a v e  h a r d s h i p  on the aggr ieved  
c i t i z e n ,  p o s s i b l y  t h e  v i c t i m  o f  f r a u d  o r  o t h e r  maladminis- 
t r a t i o n .  I t  would probably  be e a s i e r  t o  f i x  t h e  t i m e - l i m i t  
f o r  a p p l i c a t i o n s  f o r  o r d e r s  q u a s h i n g  the  a d m i n i s t r a t i v e  
a c t i o n  i n  t h e s e  s i t u a t i o n s ,  i f  p r o v i s i o n  were made e n a b l i n g  
t h e  c i t i z e n  t o  r e c o v e r  damages, a r i g h t  which would s u b s i s t  
f o r  t h e  normal l i m i t a t i o n  p e r i o d .  27 1 

271. See i n  t h i s  c o n t e x t  Smi th  v. E a s t  E l l o e  R.D.C. [1956] 
A.C. 7 3 6 ,  where t h e  o f  Lords assumed t h a t  an 
a c t i o n  f o r  damages might  lie a g a i n s t  t h e  town c l e r k  
f o r  f r a u d u l e n t l y  p r o c u r i n g  t h e  making of the com- 
p u l s o r y  p u r c h a s e  o r d e r .  I n  f a c t  i n  l a t e r  proceedings  
f o r  c o n s p i r a c y ,  bad f a i t h  was h e l d  n o t  to have been 
proved by t h e  p l a i n t i f f :  (1964) P u b l i c  Law, p. 375.  
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148. The argument for l ook ing  a t  t h e  c i r c u m s t a n c e s  i n  
which t h e  c i t i z e n  has  a r i g h t  t o  damages a g a i n s t  t h e  
a d m i n i s t r a t i o n  c a n  be p u t  on much b r o a d e r  grounds .  I t  i s  
a r g a a b l e  t h a t  no s y s t e m  of remedies  can  a f f o r d  j u s t i c e  t o  
t h e  i n d i v i d u a l  who has  s u f f e r e d  l o s s  a s  a r e s u l t  of an 
a d m i n i s t r a t i v e  d e c i s i o n  adverse  t o  him u n l e s s  it makes 
p r o v i s i o n  for t h e  r e c o v e r y  of damages. 272 We have  a l r eady  
e x p r e s s e d  t h e  view t h a t  t h i s  problem must be l o o k e d  a t  a s  
one a s p e c t  of the i n q u i r y  i n t o  a d m i n i s t r a t i v e  l a w  which we 
e n v i s a g e  would be u n d e r t a k e n  by a Royal  Commission o r  by 
a commit tee  of comparable  s t a t u s .  273 But we do n o t  t h ink  
t h a t  o u r  terms of r e f e r e n c e  a l l o w  u s  t o  look  a t  t h i s  very 
i m p o r t a n t  and d i f f i c u l t  t o p i c  a t  t h i s  s t a g e .  W e ,  t h e r e f o r e ,  
do n o t  go  beyond r a i s i n g  the  q u e s t i o n  whether  the reforms 
we have proposed w i t h  r ega rd  t o  the  form and p r o c e d u r e  of 
e x i s t i n g  remedies c a n  be s a t i s f a c t o r i l y  implemented wi thout  
r e g a r d  t o  the  q u e s t i o n  when damages should  be a v a i l a b l e  a s  
a remedy a g a i n s t  t h e  a d m i n i s t r a t i o n .  We should  welcome 
views on  t h i s  q u e s t i o n .  

149. Although we do n o t  t h i n k  we c a n  now i n q u i r e  i n t o  
the range of c i r c u m s t a n c e s  i n  which damages s h o u l d  be . 

awarded a g a i n s t  the  a d m i n i s t r a t i o n ,  t h e  p r o c e d u r a l  r e l a t i o n -  
s h i p  between t h e  a p p l i c a t i o n  for r e v i e w  and a c t i o n s  for 
damages a g a i n s t  the a d m i n i s t r a t i o n  for o r d i n a r y  t o r t s  o r  
b r e a c h e s  of c o n t r a c t  must be c o n s i d e r e d .  I t  may be t h a t  
a c t i o n s  for damages i n  which a p o i n t  of p u b l i c  l a w  i s  
i n v o l v e d  a r e  t o  be c h a n n e l l e d  i n t o  t h e  a p p r o p r i a t e  adminis- 
t r a t i v e  Cour t  w i t h  the  r e s u l t  t h a t  the  procedure  of t h e  
a p p l i c a t i o n  for r e v i e w  may apply .  274 
n o t  so, t h e r e  w i l l  be c a s e s  i n  which an  a p p l i c a n t  wishes t o  

But even if t h i s  i s  

272. See t h e  R e p o r t  by t t J u s t i c e t t ,  A d m i n i s t r a t i o n  under  Law, 

273. Law Com. No. 20, paras .  9-10. 

274. See pa ras .  80-82 above. 

(19711, p a r a s .  62, 73-5. 
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combine a c l a i m  f o r  d i r e c t  review o f  an  a d m i n i s t r a t i v e  
a c t  or o r d e r  and a c l a i m  for damages. 275 
t h e  a f f i d a v i t  p r o c e d u r e  d i c h  we have  s a i d  w i l l  g e n e r a l l y  
be the  most c o n v e n i e n t  method o f  making the  a p p l i c a t i o n  
f o r  review,276 s h o u l d  a l s o  be used  t o  i n i t i a t e  t h e  c la im 
f o r  damages when i t  i s  j o i n e d  w i t h  a n  a p p l i c a t i o n  f o r  
d i r ec t  review. I n  some c a s e  t h e  j u d g e  o r  t h e  D i v i s i o n a l  
Court277 might  be a b l e  t o  d e t e r m i n e  the  q u e s t i o n  o f  l i a -  

. b i l i t y  on t h e  b a s i s  of the  p a r t i e s ’  a f f i d a v i t s  a t  t h e  same 
t i m e  t h a t  the o r d e r  quashing  or d e c l a r i n g  the a d m i n i s t r a t i v e  
d e c i s i o n  v o i d  is  g r a n t e d .  I n  o t h e r  c a s e s  t h e  c o u r t  might 
want  t o  make u s e  o f  i t s  powers t o  o r d e r  o r a l  e v i d e n c e  and 
t h e  c r o s s - e x a m i n a t i o n  of w i t n e s s e s  t o  de te rmine  d i s p u t e d  
q u e s t i o n s  o f  f a c t  on t h e  i s s u e  o f  l i a b i l i t y .  Where t h i s  
i s s u e  i s  p a r t i c u l a r l y  d i f f i c u l t  t h e  c o u r t  might  r e q u i r e  t h e  
p a r t i e s  t o  s e r v e  a s t a t e m e n t  o f  c l a i m  and a d e f e n c e  so  t h a t  
t h e  q u e s t i o n  can  be de termined  by o r d i n a r y  c i v i l  procedure.  

We t h i n k  t h a t  

150. W e  a p p r e c i a t e  t h a t  t h e s e  t e n t a t i v e  p r o p o s a l s  mean 
t h a t  t h e r e  would be ,  i n  some c a s e s  a t  l e a s t ,  a d i f f e r e n t  
p r o c e d u r e  f o r  t o r t  o r  c o n t r a c t  a c t i o n s  a g a i n s t  t h e  adminis- 
t r a t i o n  from t h a t  g o v e r n i n g  ac t . i ons  a g a i n s t  i n d i v i d u a l s  o r  
c o r p o r a t i o n s .  But we t h i n k  t h a t  the argument f r o m  con- 
v e n i e n c e ,  namely t h a t  t h e  same p r o c e d u r e  should ,  if p o s s i b l e ,  
g o v e r n  t h e  a p p l i c a t i o n  f o r  d i r e c t  rev iew and t h e  damages 
c l a i m  j o i n e d  t o  it, is impor tan t .  W e  should  welcome views 
on t h i s  q u e s t i o n .  

275. A s  i n  s., R i d  e v. Baldwin [ I9641 A.C. 40 where t h e  
c h i e f  c o n s t a d p p l i - a  d e c l a r a t i o n  t h a t  his 
d i s m i s s a l  was v o i d  and a l s o  for damanes for unlawful  
d i s m i s s a l ;  
A.C. 488, a p p l i c a t i o n  f o r  d e c l a r a t i o n  t h a t  d i s m i s s a l  
v o i d  and damages for b r e a c h  of c o n t r a c t .  

Vine v. N a t i o n a l  Dock Laiour  Board [I9571 

276. See para .  102 above. 

277. For t h e  j u r i s d i c t i o n  of t h e  Cour t s ,  s e e  p a r a .  138 
above. 
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151. G e n e r a l l y  t h e  c o u r t  s h o u l d  a s s e s s  the  damages a f t e r  
i t  h a s  de te rmined  t h e  q u e s t i o n  o f  l i a b i l i t y .  B u t  i n  some 
c a s e s  it might be more c o n v e n i e n t  f o r  them t o  be a s s e s s e d  
by a Queen ' s  Bench Master .  278 T h i s  might  be so i f  the 

q u e s t i o n  o f  l i a b i l i t y  has  been d e t e r m i n e d  on a f f i d a v i t s ;  
f o r  it would u s u a l l y  be d e s i r a b l e  t o  adduce o r a l  ev idence  
f o r  t he  assessment  o f  damages and t h e n  i t  might b e  better 
n o t  t o  t ake  the  t i m e  of t h e  e x p e r t  a d m i n i s t r a t i v e  law judge 
on  t h i s  f u r t h e r  q u e s t i o n .  

5. HABEAS CORPUS 

152. We have n o t  made any p r o p o s a l s  i n  t h i s  Working Paper  
w i t h  r e g a r d  t o  the preroga ' t ive  w r i t  o f  habeas co rpus .  
I s s u e s  o f  a d m i n i s t r a t i v e  i l l e g a l i t y  may, of c o u r s e ,  a r i s e  
i n  a p p l i c a t i o n s  f o r  habeas  c o r p u s ,  b u t  .compared t o  t h e  
p r e r o g a t i v e  o r d e r s  i t  has a s p e c i a l i s e d  r o l e  - t h e  pro- 
t e c t i o n  o f  l i b e r t y .  It  is t h u s  n o t  a g e n e r a l  remedy f o r  
the c o n t r o l  o f  a d m i n i s t r a t i v e  power. We have s u g g e s t e d ,  a s  
a n  a l t e r n a t i v e  p r o p o s a l ,  t h a t  where a n  a c t i o n  f o r  damages 
a g a i n s t  t h e  a d m i n i s t r a t i o n  i n v o l v e s  a c o l i a t e r a l  a t t a c k  on 
t h e  l e g a l i t y  o f  a n  a d m i n i s t r a t i v e  d e c i s i o n ,  t h e  main - 

p r o c e d u r a l  f e a t u r e s  o f  t h e  a p p l i c a t i o n  f o r  r e v i e w  should  
be a p p l i e d  t o  t h e  a c t i o n 2 7 9  b u t  we would not  recommend any 
changes  i n  t h e  p r o c e d u r e  of h a b e a s  corpus,280 some aspec t s  
o f  which were c o n s i d e r e d  and re formed a s  r e c e n t l y ' a s  1960. 

153. I n  some c a s e s  under  t h e  p r e s e n t  law an o r d e r  of 
c e r t i o r a r i  is a p p l i e d  f o r  i n  t h e  same p r o c e e d i n g s  a s  t he  
w r i t  o f  habeas c o r p u s .  282 

28 1 

The c o u r t  g i v e s  l e a v e  to  apply 

278. See R.S.C. Ord. 37. 
279. See paras .  80-82 above. 

280. R.S.C. O r d .  54. 

281. I n  t h e  A d m i n i s t r a t i o n  o f  J u s t i c e  A c t  1960. 

282. u., I n  re H.K. (An I n f a n t )  [19671 2 Q.B. 617, 
D.C. 
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f o r  the  p r e r o g a t i v e  o r d e r  i n  t he  course  o f  the  hear ing.  
There i s  no r e a s o n  why t h i s  s h o u l d  no t  a l s o  happen w i t h  
the a p p l i c a t i o n  f o r  review. A t  any t ime d u r i n g  the 

c o u r s e  o f  h a b e a s  corpus  p r o c e e d i n g s  the  c o u r t  could  
g r a n t  l e a v e  t o  a p p l y  f o r  r e v i e w  and, i f  n e c e s s a r y ,  a d j o u r n  
the  p r o c e e d i n g s  t o  a l l o w  any  f u r t h e r  n e c e s s a r y  a f f i d a v i t s  
t o  be se rved .  The a p p l i c a t i o n  f o r  review i t s e l f  would 
t h e n  be h e a r d  a t  t h e  same t i m e  a s  the  r e t u r n  t o  the w r i t  
o f  habeas c o r p u s .  We s h o u l d  welcome views o n  t h e  q u e s t i o n  
whether t h e r e  a r e  any d i f f i c u l t i e s  i n  t h e  r e l a t i o n s h i p  
between the  a p p l i c a t i o n  f o r  r e v i e w  and p r o c e e d i n g s  f o r  
h a b e a s  corpus .  

V. CONCLUSIONS 

154. we append here a summary o f  t h e  p r o v i s i o n a l  p r o p o s a l s  
made and q u e s t i o n s  r a i s e d  i n  t h i s  Working Paper. We would 
welcome views and comments on  these p r o p o s a l s  and q u e s t i o n s :  

( 1 )  There s h o u l d  be a s i n g l e  remedy f o r  j u d i c i a l  
r e v i e w  o f  a d m i n i s t r a t i v e  a c t i o n  a n d  o r d e r s  
which, we suggest, would be c a l l e d  " t h e  
a p p l i c a t i o n  f o r  review" (para .  75). 

(2)  The a p p l i c a t i o n  f o r  review s h o u l d  p r o v i d e  
a n  e x c l u s i v e  remedy n o t  on ly  where a n  
a d m i n i s t r a t i v e  a c t  or o r d e r  is c h a l l e n g e d  
d i r e c t l y ,  bu t  a l s o  where i t  i s  c h a l l e n g e d  
c o l l a t e r a l l y  i n  an  a c t i o n  for t o r t  or c o n t r a c t  
and i n  o t h e r  c a s e s  which e s s e n t i a l l y  involve  
t h e  v a l i d i t y  o f  the e x e r c i s e  o f  p u b l i c  powers 
( p a r a s .  76-82). 

(3) The a p p l i c a n t  would be a b l e  t o  a s k  f o r  
v a r i o u s  forms of re l ief  - o r d e r s  q u a s h i n g ,  
or e n j o i n i n g  the  a d m i n i s t r a t i v e  a u t h o r i t y  
f rom a c t i n g  i l l e g a l l y ,  or commanding i t  t o  
a c t ,  where it  is u n d e r  a du ty  t o  do so, or 
d e c l a r i n g  the p a r t i c u l a r  a d m i n i s t r a t i v e  
a c t i o n  t!, be i n v a l i d .  I n  s u i t a b l e  cases, 
t h e  c o u r t  c o u l d  a l s o ,  a s  it can  now, d e c l a r e  
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t h e  a p p l i c a n t ' s  l e g a l  r i g h t s  or 
p r i v i l e g e s  ( p a r a s .  89-90). 

( 4 )  The a p p l i c a t i o n  f o r  review would be 
a v a i l a b l e  t o  c h a l l e n g e  t h e  v a l i d i t y  Of 
a l l  i l l e g a l  p u b l i c  o rders  or a c t i o n  
i n c l u d i n g  u l t r a  v i r e s  d e l e g a t e d  l e g i s -  
l a t i o n  and d e c i s i o n s  of i n f e r i o r  Courts  
and t r i b u n a l s .  It might be a v a i l a b l e  
o n l y  t o  c o n t r o l  t hose  b o d i e s  a t  t h e  
moment amenable t o  c o n t r o l  by t h e  pre- 
r o g a t i v e  o r d e r s ;  a l t e r n a t i v e l y  i t  would 
a l s o  c o v e r  d e c i s i o n s  o f  b o d i e s  e x e r c i s i n g  
monopoly l i c e n s i n g  f u n c t i o n s  ( p a r a s .  8 4 - 8 6 ) .  

(5) A l l  forms of r e l i e f ,  as d e s c r i b e d  above, 
s h o u l d  be a v a i l a b l e  a g a i n s t  t h e  c r o y  
(pa ras .  9 1 - 9 2 ) .  

( 6 )  The c o u r t  s h o u l d  have f u l l  powers t o  g r a n t  
a s t a y  o f  p r o c e e d i n g s  or enforcement  of  a n  
o r d e r  and a n y  o t h e r  i n t e r i m  relief where 
s u i t a b l e  ( p a r a s .  9 3 - 9 4 ) .  

(7) I n  a l l  c a s e s  t h e  c o u r t  s h o u l d  have a 
d i s c r e t i o n  t o  remit t h e  m a t t e r  w i t h  its 
o p i n i o n  on the  l a w  t o  t h e  M i n i s t e r  or o t h e r  
d e c i d i n g  a u t h o r i t y  t o  d e c i d e  t h e  i s s u e  
r a t h e r  t h a n  make a d e c l a r a t i o n  o f  t h e  
a p p l i c a n t ' s  l e g a l  r i g h t s  or p r i v i l e g e s .  In 
some c a s e s  i t  may be t h a t  t h e  c o u r t  s h o u l d  
be compelled t o  remit a m a t t e r  t o  the  
deciding a u t h o r i t y  (pa ras .  9 5 - 9 6 ) .  

( 8 )  The a p p l i c a t i o n  f o r  review s h o u l d  g e n e r a l l y  
have t h e  two-stage procedure  which is a 
f e a t u r e  of t h e  a p p l i c a t i o n s  f o r  t h e  pre- 
r o g a t i v e  o r d e r s .  The a p p l i c a t i o n  for  l e a v e  
might  be d i s p e n s e d  w i t h  i f  t h e  d e f e n d a n t  
c o n s e n t s  to t h i s .  On b a l a n c e ,  we t h i n k  t h e  

115 



a p p l i c a t i o n  f o r  l e a v e  s h o u l d  c o n t i n u e  
t o  be made ex p a r t e .  The c o u r t  s h o u l d  
have power o n ' a p p l i c a t i o n  t o  o r d e r  
e v i d e n c e  t o  be g i v e n  o r a l l y  and d e p o n e n t s  
t o  be cross-examined o n  t h e i r  a f f i d a v i t s .  
We r a i s e  t h e  q u e s t i o n  -whether t h e  c o u r t  
s h o u l d  have  power t o  make such o r d e r s  on  
i t s  own i n i t i a t i v e  ( p a r a s  . 98-1 03) . 

(9) P r o v i s i o n  should  be made f o r  d i s c o v e r y  of 
documents. W e  p u t  f o r w a r d  f o r  c o n s i d e r a -  
t i o n  two approaches  t o  t h i s  problem: 
t h e r e  s h o u l d  e i t h e r  be f u l l  p r o v i s i o n  f o r  
d i s c o v e r y  of documents a s  i n  R.S.C. 
O r d e r  24, or a l t e r n a t i v e l y  d i s c o v e r y  should  
be a v a i l a b l e  on a p p l i c a t i o n  by the  p a r t y  
seeking review. I n  e i t h e r  c a s e  we p r o p o s e  
t h a t  the  R u l e s  of C o u r t  s h o u l d  p r o v i d e  f o r  
a p p l i c a t i o n s  f o r  d i s c o v e r y  t o  be h e a r d  by 
a Q u e e n ' s  Bench D i v i s i o n  Master  b e f o r e  t h e  
a p p l i c a t i o n  for r e v i e w  i s  heard ;  i f ,  how- 
e v e r ,  the  a p p l i c a t i o n  f o r  l e a v e  i s  n o t  
ex  p a r t e ,  a p p l i c a t i o n s  f o r  d i s c o v e r y  c o u l d  - 

be made a t  t h a t  stage ( p a r a s .  104-105). 

(10) There s h o u l d  be no t i m e - l i m i t  f o r  t he  
c h a l l e n g e  o f  d e l e g a t e d  l e g i s l a t i o n .  The 
p e r i o d  d u r i n g  w h i c h  d i r e c t  c h a l l e n g e  t o  a n  
a d m i n i s t r a t i v e  a c t  o r  o r d e r  may be made 
under  the a p p l i c a t i o n  for review s h o u l d  be 
n o t  l o n g e r  t h a n  one y e a r  though the c o u r t  
s h o u l d  have  a d i s c r e t i o n  t o  extend t h i s  
pe r iod .  But where t h e  g r o u n d  of r e v i e w  i s  
e r r o r  of l a w  on the f a c e  o f  t h e  r e c o r d  we 
t a k e  t h e  view t h a t  t h e  t i m e  a l lowed for 
c h a l l e n g e  s h o u l d  be a s s i m i l a t e d  t o  the t ime 
a l lowed for a n  appea l  o n  a p o i n t  o f  law.  
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The normal l i m i t a t i o n  p e r i o d s  f o r  a c t i o n s  
i n  t o r t  and c o n t r a c t  f o r  damages s h o u l d  
app ly  i f  i t  is  dec ided  t h a t  t h e  a p p l i -  
c a t i o n  f o r  review is the a p p r o p r i a t e  pro-  
cedure  f o r  t h e s e  a c t i o n s  when they  i n v o l v e  
c o l l a t e r a l  c h a l l e n g e  t o  t h e  l e g a l i t y  of an  
a d m i n i s t r a t i v e  d e c i s i o n .  The l i m i t a t i o n  
p e r i o d  shou ld  be imposed where a d e c l a r a -  
t i o n  is sough t  i n  i t s  o r i g i n a l  r o l e ,  where 
t h e  c a s e  i n v o l v e s  a q u e s t i o n  of the 
v a l i d i t y  of t h e  e x e r c i s e  o f  p u b l i c  powers.  
F i n a l l y ,  where an a p p l i c a n t  s e r v e s  a w r i t  
w i t h i n  the one y e a r  l i m i t a t i o n  p e r i o d - i n  a 
c a s e  a p p r o p r i a t e  f o r  the a p p l i c a t i o n  f o r  
rev iew,  he should  n o t  be non-su i ted  b u t  
shou ld  be a b l e  t o  use  t h e  c o r r e c t  p r o c e d u r e  
even i f  the case  comes b e f o r e  t h e  c o u r t  
a f t e r  the p e r i o d  is o v e r  ( p a r a s .  106-116). 

We do n o t  propose  t h a t  the e x j s t i n g  
s t a t u t o r y  remedies  s h o u l d  be a b o l i s h e d  and  
t h e  a p p l i c a t i o n  for r e v i e w  become compre- 
h e n s i v e  t o  c o v e r  a l l  j u d i c i a l  review, which 
would, we t h i n k ,  i n v o l v e  i s s u e s  o u t s i d e  o u r  
terms o f  r e f e r e n c e  ( p a r a s .  118-120). 

(12) An examina t ion  shou ld  be made of  t h o s e  f e w  

( 1  1 )  

c l a u s e s  which p u r p o r t  w h o l l y  t o  e x c l u d e  
j u d i c i a l  r ev iew t o  s e e  w h e t h e r  they now 
s e r v e  any u s e f u l  purpose  f n  t h e  l i g h t  of the  
Anisminic  c a s e ,  and w h e t h e r  they  might n o t  
be r e p e a l e d  (pa ras .  121-1 22). 

An examina t ion  shou ld  be made of a l l  s p e c i a l  
S t a t u t o r y  l i m i t a t i o n  p e r i o d s  t o  see' whether 
a s h o r t e r  l i m i t a t i o n  p e r i o d  than  the 
g e n e r a l  one  y e a r  peCiod which we a r e  pro-  
pos ing  i s  r e a l l y  j u s t i f i a b l e  (para .  123). 

(13) 
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(14) The requi rement  of  l o c u s  s t a n d i ,  or 
s t a n d i n g  t o  c h a l l e n g e ,  should  be the same 
w h a t e v e r  f orm’of relief is  r e q u e s t e d .  I t  
s h o u l d  be b road ly  f o r m u l a t e d ,  so t h a t  any 
p e r s o n  who i s  a d v e r s e l y  a f f e c t e d  by 
a d m i n i s t r a t i v e  a c t i o n  should  have  s t a n d -  
i n g  t o  have t h a t  a c t i o n  reviewed. Guide- 
l i n e s  would be d ra f t ed  t o  he lp  the c o u r t s  
d e t e r m i n e  whether  the  a p p l i c a n t  had 
s t a n d i n g  on a b road  f o r m u l a t i o n  o f  th is  
k ind .  R e s t r i c t i v e  s t a t u t o r y  f o r m u l a e  of 
s t a n d i n g  should  be cons ide red  i n  the l i g h t  
o f  t h e s e  g e n e r a l  p r i n c i p l e s  ( p a r a s .  125- 

132) .  

R e l a t o r  a c t i o n s  would n o t  be affected by 
o u r  p r o p o s a l s  ( p a r a .  1 3 3 ) .  

(15) 

(16) The c o u r t  shou ld  have  d i s c r e t i o n  to r e f u s e  
r e l i e f ;  a non-exhaus t ive  l ist  of s u c h  
d i s c r e t i o n a r y  g rounds  should  be s e t  o u t  i n  
the new A c t  imp lenkn t ing  ou r  p r o p o s a l s  
( p a r a s .  134-1 35).  

(17) A p p l i c a t i o n s  f o r  l e a v e  t o  apply  for review 
s h o u l d  be h e a e  by a s i n g l e  judge  who would 

awn from a p a n e l  of  judges e x p e r t  i n  
i s t r a t i v e  law. H e  would u s u a l l y  hea r  

the . a p p l i c a t i o n  f o r  the o r d e r  i tself ,  but 
he w i l l  have a d i s c r e t i o n  t o  a s s i g n  c a s e s  
of e x c e p t i o n a l  d i f f i c u l t y  t o  a f u l l  
D i v i s i o n a l  Cour t  ( p a r a s .  136-1 38). 

(18) We would r q i s e  the q u e s t i o n  whether t h e  
re forms we a r e  p r o p o s i n g  a r e  r e a l l y  p r a c t i -  
c a b l e  w i t h o u t  an  i n v e s t i g a t i o n  o f  t h e  
g rounds  on which damages can be awarded 
a g a i n s t  t h e  a d m i n i s t r a t i o n  (pa ras .  145-148). 
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(19) Whnre c l a ims  for damages a r e  b r o u g h t  w i t h  
an  a p p l i c a t i o n  for d i r e c t  review, t h e  
q u e s t i o n  of l i a b i l i t y  migh t  be d e t e r m i n e d  
by t h e  same procedure  a s  governs t h e  
a p p l i c a t i o n  f o r  review.  On t he  o t h e r  hand 
the  c o u r t  might  o r d e r  t h a t  t h i s  q u e s t i o n  
be decided by o r d i n a r y  c i v i l  p r o c e d u r e ,  
Assessment  of damages s h o u l d  be made by 
the c o u r t  or by a Q u e e n ' s  Bench Master 
( p a r a s .  149-151). 

(20) We i n v i t e  c o n s i d e r a t i o n  of an a l t e r n a t i v e  
approach  t o  r e f o r m  of the remedies  i n  
a d m i n i s t r a t i v e  law u n d e r  which the pre- 
r o g a t i v e  o r d e r s  would be r e t a i n e d  and t h e i r  
p r o c e d u r e  a s s i m i l a t e d  t o  t h a t  of o r d i n a r y  
c i v i l  proceedings ( p a r a s .  139-144) , 

(21) We make no proposals in this P a p e r  w i t h  
r e g a r d  to  the p r o c e d u r e  of habeas corpus; 
b u t  there is no r e a s o n  why an a p p l i c a t i o n  
for r e v i e w  s h o u l d  not be brought i n  the same 
p r o c e e d i n g s  as t h i s  p r e r o g a t i v e  W r i t  

( p a r a s .  152-1 53). 
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APPENDIX A 

Membership of t h e  C o n s u l t a t i v e  Panel on Admin i s tra t ive  Law 
( s e e  paragraph 7 )  

The Hon. Mr. J u s t i c e  Bridge 
M r .  P e t e r  B o y d e l l ,  Q.C. 
M r .  F.N. Char l ton ,  C . B . ,  C . B . E .  

Mr. W.R. COX (Home O f f i c e )  
Master J.B. E l t o n  
M r .  C.T. Hecke l s ,  D.L. 
MP. Michael Mann 
Mr. H. Wentworth P r i t c h a r d  
Profeesor S.A. D e  Smith 
Professor H.W.R. Wade, Q.C. 

(Treasury S o l i c i t o r ’ s  O f f i c e )  
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