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GENERAL INTRODUCTION 

Some pre1iminar.y remarks 

0.1 There i s  r e a l l y  no such  t h i n g  i n  E n g l i s h  law 
as  "family p r o p e r t y " .  We have a very  e l a b o r a t e  law of 
proper ty ,  b u t  t h e  fami ly ,  though a s o c i a l  u n i t  of g r e a t  
importance and recognised a s  such  by the  law,  i s  not an 
e n t i t y  t h a t  i s  g i v e n  r i g h t s  o r  even  def ined:  it has 
f a i l e d  t o  a t t r a c t  r i g h t s  and d u t i e s  comparable wi th  those 
of a n  i n d i v i d u a l  human being,  a company, o r  a p a r t n e r s h i p .  
And so i t  i s  n o t  s u r p r i s i n g  t h a t  Engl ish " f a m i l y  property 
l aw"  i s  h a r d l y  more than  a l abe l  g iven  t o  t h e  h e s i t a n t  
moves made by Par l iament  d u r i n g  t h e  l a s t  hundred y e a r s  t o  
e l i m i n a t e  t h e  g r o s s e r  i n j u s t i c e s  i n f l i c t e d  by t h e  common 
l a w  upon married women i n  p r o p e r t y  mat te rs .  

0 .2  The purpose of t h e  P a p e r  i s  t o  c o n s i d e r  whether 
a genuine l a w  of fami ly  p r o p e r t y  should be in t roduced  i n t o  
o u r  l a w ,  and t o  i n d i c a t e ,  a l b e i t  p r o v i s i o n a l l y ,  some ways 
i n  which t h i s  might  be done. One p o i n t  is  c lear  - and o f  
c r u c i a l  importance.  The j o b  o f  reform, i f  i t  is to  be 
done, can  o n l y  be done by l e g i s l a t i o n :  t h e  judges ,  however 
great t h e i r  i n g e n u i t y  and z e a l  f o r  reform, c a n n o t  by 
j u d i c i a l  d e c i s i o n  a lone  make t h e  changes of legal pol icy 
t h a t  a r e  needed. 1 

1 .  A s tudy  of some r e c e n t  d e c i s i o n s  i l l u s t r a t e s  t h e i r  
d i f f i c u l t i e s :  see ,  i n  p a r t i c u l a r ,  P e t t i t t  v. 
P e t t i t t  [1970] A.C. 777 ( H . L . ) ;  G i s s i n g  v .  G i s s i n g  
[1976J-3 W . L . R .  255 ( H . L . ) .  



0.3 Progress  towards a f a i r e r  d i s t r i b u t i o n  of proper-  
t y  among t h e  members of  a fami ly  i n  t h e  e v e n t  of marr iage  
breakdown was made i n  1970 by the  Matr imonia l  Proceedings 
and P r o p e r t y  Act of t h a t  year.' While p r i m a r i l y  des igned  
t o  r e g u l a t e  t h e  p r o v i s i o n  of  f i n a n c i a l  s u p p o r t  f o r  t h e  
economical ly  weaker members of t h e  f a m i l y  when faced w i t h  
a d e c r e e  of  d ivorce ,  n u l l i t y  o r  j u d i c i a l  separa t ion ,  i t  
went s u b s t a n t i a l l y  f u r t h e r .  It made a l l  t h e  property of a 
husband ( o r  a wife)  a v a i l a b l e  f o r  t h e  s u p p o r t  of members 
of t h e  f a m i l y  i n  need o f  such support:  i t  confer red  upon 
t h e  c o u r t  power t o  t r a n s f e r  proper ty  f rom husband ( o r  
w i f e )  t o  w i f e  ( o r  husband) and from e i t h e r  parent  t o  c h i l -  
dren;  and i t  c a l l e d  upon t h e  c o u r t s  i n  t h e  e x e r c i s e  o f  
t h e i r  e x t e n s i v e  powers o f  proper ty  d i s t r i b u t i o n  t o  have 
regard  t o  t h e  c o n t r i b u t i o n  made by husband and wife  t o  t h e  
w e l f a r e  of t h e  fami ly  

" i n c l u d i n g  any c o n t r i b u t i o n  made by looking 
a f t e r  t h e  home o r  c a r i n g  f o r  t h e  f ~ i m i 1 y . I ' ~  

But t h e  scope of t h e  s t a t u t e  i s  l i m i t e d .  F i r s t ,  it a p p l i e s  
only t o  s i t u a t i o n s  of marr iage  breakdown - i .e.  d i v o r c e ,  
n u l l i t y ,  j u d i c i a l  s e p a r a t i o n ,  f a i l u r e  t o  maintain.  Second- 
l y ,  it is  n o t ,  s t r i c t l y  speaking,  a p r o p e r t y  s t a t u t e :  i t  
does n o t  a l t e r  t h e  legal r u l e s  which de termine  t h e  ownership 
of p r o p e r t y .  For i n s t a n c e ,  it does n o t  d e c l a r e  t h a t  a 
w i f e ' s  c o n t r i b u t i o n  by l o o k i n g  a f t e r  t h e  home confers  upon 
h e r  a r i g h t  of  p r o p e r t y  i n  t h e  a s s e t s  o f  t h e  family: i t  
is  conf ined  t o  empowering a c o u r t  i n  c e r t a i n  c i rcumstances  
t o  have regard  t o  h e r  c o n t r i b u t i o n  i n  d e c i d i n g  whether o r  
not  t o  t r a n s f e r  t o  h e r  some o r  any p a r t  of  h e r  husband's 
proper ty  - o r  t o  make one o r  more o f  t h e  f i n a n c i a l  o r d e r s  

2 .  

3 .  s.5(l)(f). 

The A c t  was l a r g e l y  based on Law Com. No.25, 1969, 
Report  on F i n a n c i a l  P r o v i s i o n  i n  Matr imonial  Proceedings.  
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a v a i l a b l e  u n d e r  t h e  Act.  I n  t h e  Paper we c o n s i d e r  
whether  a w i f e  ( o r  husband) o r  c h i l d  should e n j o y  r i g h t s  
of  p r o p e r t y  i n  t h e  a s s e t s  of  t h e  family a s  d i s t i n c t  from 
being o f f e r e d  t h e  o p p o r t u n i t y  t o  apply f o r  a n  o r d e r  of 
t h e  c o u r t .  

0.4 T h i s  is  a f i e l d  i n  which i t  is a l l  t o o  easy t o  
beg q u e s t i o n s ;  f o r  example, it does  not  f o l l o w  t h a t  because 
"family proper ty"  i s  a s u b j e c t  r e q u i r i n g  s t u d y  t h e r e  i s  a 
need t o  i n t r o d u c e  r a d i c a l  changes  i n t o  o u r  l a w  of proper ty .  
A c a s e  f o r  re form h a s  t o  be made o u t ,  and c e r t a i n  funda- 
mental  q u e s t i o n s  answered. These inc lude  t h e  fol lowing:  
should a w i f e  ( o r  husband o r  c h i l d )  have a p r o p e r t y  r i g h t ,  
o r  only  t h e  o p p o r t u n i t y  t o  a p p l y  t o  the  c o u r t ?  I f  she 
should,  what should be i t s  e x t e n t  and c h a r a c t e r ,  when 
should it ar ise ,  and how s h o u l d  i t  be made a v a i l a b l e ?  Is 
it t o  arise b e f o r e  t h e  end o f  t h e  marr iage - whether  by 
breakdown o r  dea th?  Should t h e  law, so f a r  as  property 
r i g h t s  a r e  concerned,  d i s c r i m i n a t e  between m a r r i a g e s  ended 
by s e p a r a t i o n  and those  ended by death? Should  t h e  s u r v i -  
v i n g  spouse ( o r  c h i l d )  have r i g h t s  of i n h e r i t a n c e  i n  the  
dead spouse ' s  estate which t h e  w i l l  cannot d e s t r o y ?  

0 .5  "Proper ty"  i s  a vague t e r m  - having as  many 
meanings a s  i n t e r p r e t e r s .  It i n c l u d e s  land ,  goods,  money, 
i n s u r a n c e  p o l i c i e s ,  s t o c k s  and s h a r e s  - and much e l s e .  I n  
f a m i l y  l i f e  it most f r e q u e n t l y  t a k e s  shape a s  fol lows:  

t h e  home, i t s  f u r n i t u r e  and c o n t e n t s ,  t h e  
car,  s a v i n g s  ( c a s h ,  insurance  p o l i c i e s ,  
bank account ,  s a v i n g s  c e r t i f i c a t e s ,  s t o c k s ,  
s h a r e s ,  c o n t r i b u t i o n s  t o  a c lub ,  p e n s i o n  
fund)  - t h e s e  a r e  t y p i c a l  "family" assets. 
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0.6 I n  t h e  Paper  we c o n s i d e r  p r o p o s a l s  f o r  reforming 
t h e  l a w  as t o  t h e  ownership of  t h e  s o r t  of a s s e t s  d e s c r i b e d  
i n  t h e  prev ious  paragraph when they are m e t  w i t h  i n  f a m i l y  
l i f e .  W e  d i s c u s s  a number of  p r o p o s a l s  f o r  reform, some of 
w h i c h  are merely e x t e n s i o n s  of the  p r e s e n t  law, and some of 
which r e l a t e  t o  systems of  ownership and d i v i s i o n  of proper -  
t y  e n t i r e l y  new t o  Engl i sh  l a w .  The G e n e r a l  I n t r o d u c t i o n  
summarises t h e  main p r o p o s a l s ,  shows t h e i r  r e l a t i o n s h i p  t o  
each o t h e r ,  and i n d i c a t e s  w h a t ,  i n  o u r  v i e w ,  i s  the  f i e l d  

of  choice  f o r  reform. We t r y  a t  t h i s  stage t o  p r e s e n t  t he  
more impor tan t  i s s u e s  raised by t h e  P a p e r  i n  a simple,  
i n t e l l i g i b l e  way, a v o i d i n g ,  where p o s s i b l e ,  t h e  use  of  
t e c h n i c a l  language. I n  t he  l a t e r  p a r t s  of t h e  Paper,  which 
c o n t a i n  detai led d i s c u s s i o n  of  the  legal problems, a c e r t a i n  
amount of  t e c h n i c a l i t y  is unavoidable .  A summary of  t h e  
main p a r t s  of  t h e  Paper  can  be found a t  paragraph 0.25 and 
t h e  p r i n c i p a l  q u e s t i o n s  w h i c h  we t h i n k  s h o u l d  be c o n s i d e r e d  
appear  a t  t h e  end of t h e  General  I n t r o d u c t i o n  (para .  0.50). 

0.7 F i n a l l y ,  we should  mention t h a t  t h i s  study of 
f a m i l y  p r o p e r t y  law i s  pa r t  of a comprehensive examinat ion 
of fami ly  law w h i c h  the Law Commission i s  under tak ing  w i t h  
a view t o  i t s  sys temat ic  reform and c ~ d i f i c a t i o n . ~  

0.8 The opin ion  of  members of t h e  p u b l i c  on t h e  t o p i c s  
d i s c u s s e d  i n  t h e  Paper  i s  of g r e a t  importance.  For t h i s  

reason we seek t o  g i v e  it t h e  w i d e s t  c i r c u l a t i o n .  Before 
i t  i s  decided what reforms should be i n t r o d u c e d  we regard 
i t  as e s s e n t i a l  no t  o n l y  t o  have views on o u r  proposa ls ,  
bu t  a l s o  t o  o b t a i n  informat ion  on what mar r i ed  people do 
w i t h  t h e i r  proper ty  and on  t h e i r  a t t i t u d e s  t o  proper ty  
which is  used ,  a c q u i r e d  o r  saved d u r i n g  f a m i l y  l i f e .  At 
o u r  r e q u e s t ,  t h e  Office o f  Popula t ion  Censuses  and Surveys ,  
S o c i a l  Survey Div is ion ,  i s  now conduct ing a survey t o  
a s c e r t a i n :  how marr ied  people  manage t h e i r  proper ty  and 

4 .  . Law Corn. No. 14, J a n .  1968: Second Programme of L a w  
Ref orm. 
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f i n a n c i a l  a f f a i r s ;  how f a r  t h e y  understand t h e  present  
l a w ;  and t h e i r  views about t h e  p re sen t  l a w  and about some 
o f  t h e  q u e s t i o n s  cons idered  i n  t h e  Paper. I t  is expected 
t h a t  t h e  r e s u l t s  of  t he  su rvey  w i l l  be a v a i l a b l e  by the  
end of 1971. 5 

The case f o r  re form 

0.9 The l a w  which a t  p r e s e n t  governs f a m i l y  proper ty  
i s  based on t h e  p r i n c i p l e  of s e p a r a t e  p r o p e r t y ,  t h a t  i s  
t o  say ,  each  spouse  may a c q u i r e  and d e a l  w i t h  h i s  o r  h e r  
p r o p e r t y  a s  i f  he o r  she were s i n g l e .  With f ew except ions ,  
t h e  f a c t  t h a t  two people a r e  mar r i ed  makes no d i f f e r e n c e  t o  
who owns what.  The marr iage  r e l a t i o n s h i p  gives rise to  
c e r t a i n  o b l i g a t i o n s ,  i n c l u d i n g  t h a t  of s u p p o r t ,  which may 
a f f e c t  d i r e c t l y  o r  i n d i r e c t l y  a spouse ' s  l i b e r t y  t o  dea l  
f r e e l y  w i t h  h i s  o r  h e r  p r o p e r t y .  But n e i t h e r  t h e s e  ob l i -  
g a t i o n s  nor  t h e  marr iage  r e l a t i o n s h i p  i t s e l f  d i r e c t l y  
change t h e  ownership of p r o p e r t y .  

0.10 The Eng l i sh  p o s i t i o n  c a n  be c o n t r a s t e d  with t h a t  
i n  many Western  European c o u n t r i e s ,  and i n  some p a r t s  of 
t h e  United S t a t e s ,  where sys t ems  of community of property 
a r e  i n  f o r c e .  These systems can  t a k e  s e v e r a l  forms. Some- 
t i m e s  c e r t a i n  p r o p e r t y  of t h e  spouses  is  b rough t  i n t o  a 
community fund  d u r i n g  marr iage ;  i n  every case, a t  t h e  end 
of marr iage ,  whether  by d e a t h  o r  d ivorce ,  c e r t a i n  a s s e t s  
must be sha red  between t h e  spouses ,  i r r e s p e c t i v e  of whether 
t h e  i t e m  o r  i t e m s  i n  ques t ion  had  been owned o r i g i n a l l y  by 
one spouse o r  by both .  Thus, marr iage  d i r e c t l y  a f f e c t s  t h e  
p rope r ty  r i g h t s  of t h e  spouses .  Under sys tems o f  community 
of p rope r ty  spouses  a r e  u s u a l l y  f r e e  to  c o n t r a c t  ou t  by 
a g r e e i n g  a t  t h e  t i m e  of marriage t h a t  t h e i r  p rope r ty  
r e l a t i o n s h i p s  are not  t o  be governed by t h e  normal community 

5. When t h e  s u r v e y  has  been pub l i shed  it may b e  poss ib le  
t o  d i s t r i b u t e  a summary O f  t h e  p r i n c i p a l  r e s u l t s  t o  
those  c o n s u l t e d  on t h e  Working Paper. 
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system of t h a t  count ry ,  b u t  by some o t h e r  system, such a s  
t h a t  o f  s e p a r a t i o n  o f  proper ty .  But p e o p l e  marrying i n  
England do n o t  have t o  c o n s i d e r  w h e t h e r  t o  c o n t r a c t  o u t  
s i n c e ,  i n  g e n e r a l ,  marr iage  of i t se l f  d o e s  n o t  d i r e c t l y  
a f fec t  ownership r i g h t s  w h i l e  both live.6 
people  f i n d  i t  necessary  t o  c o n s i d e r  whe the r  t o  e n t e r  i n t o  
a marr iage s e t t l e m e n t  b u t  t h e i r  purpose is  u s u a l l y  t o  
provide for themselves and the i r  f a m i l y  i n  a way which w i l l  
l e s s e n  t h e  burden of t a x a t i o n  o r  p r e s e r v e  a family estate: 
they  a r e  not  concerned t o  a l t e r  any legal r u l e s  of p r o p e r t y .  

A f e w  r i c h  

0.11 S e p a r a t e  p r o p e r t y  h a s  not  a lways  been t h e  r u l e  i n  
Engl i sh  l a w .  Under t h e  common law a husband had e x t e n s i v e  
r igh ts  o v e r  h i s  w i f e ' s  p roper ty .  The e q u i t a b l e  d o c t r i n e  
of t r u s t s  was a p p l i e d  t o  overcome t h e  s t r i c t n e s s  of t h e  
common law, and i n  t h e  n i n e t e e n t h  c e n t u r y  a s e r i e s  of enac t -  
ments,  t h e  most impor tan t  of which w a s  the  Married Women's 
P r o p e r t y  A c t  1882, enabled  marr ied women t o  own and c o n t r o l  
t he i r  own s e p a r a t e  p r o p e r t y .  

0 .12 H i s t o r i c a l l y ,  the  concept of s e p a r a t e  p r o p e r t y  
was in t roduced  a s  p a r t  of t h e  movement f o r  t h e  emanci- 
p a t i o n  of marr ied women. It was an i m p o r t a n t  advance t o  
recognise  t h e  power of a marr ied woman t o  d e a l  w i t h  her 
own p r o p e r t y  independent ly  of h e r  husband. It  o p e r a t e d  
f a i r l y  where a married woman had p r o p e r t y  o r  earnings,  and 
was not  t h e  cause of h a r d s h i p  where a f a m i l y  had no hope 
of  s a v i n g  o r  a c q u i r i n g  proper ty .  Even i n  those  c a s e s  
where a husband had a c q u i r e d  some s a v i n g s  and proper ty ,  
t h e  f ac t  t h a t  h i s  w i f e  had no r i g h t  t o  share the p r o p e r t y  
but  o n l y  h e r  r i g h t  as a dependant t o  be maintained w a s ,  
perhaps,  t aken  for g r a n t e d  i n  a s o c i e t y  where  i t  was 
normal f o r  a woman, on marr iage ,  t o  p a s s  from dependence 
on h e r  f a t h e r  t o  dependence on h e r  husband. But t h e  

6.  A w i l l  i s  revoked by marr iage,  u n l e s s  made i n  
contemplat ion of  t h e  marr iage i n  q u e s t i o n .  For 
o t h e r  except ions ,  see para .  0.17 below. 
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s i t u a t i o n  is  now seen  i n  a d i f f e r e n t  l i g h t .  Not only h a s  
the  number of  f a m i l i e s  able  t o  save and i n v e s t  increased ,  
bu t  t h e  c o n t r a s t  h a s  become more marked between t h e  
p o s i t i o n  of  t h e  marr ied woman and t h a t  of  h e r  unmarried 
s i s t e r  who e a r n s  h e r  own l i v i n g .  I t  is sa id  t h a t  e q u a l i t y  
of  power, which  s e p a r a t i o n  o f  p r o p e r t y  a c h i e v e s ,  does n o t  
of i t se l f  lead t o  equal  o p p o r t u n i t y  t o  e x e r c i s e  t h a t  power; 
i t  i g n o r e s  t h e  fact  t h a t  a married woman, e s p e c i a l l y  i f  she 
h a s  young c h i l d r e n ,  does n o t  i n  p r a c t i c e  have t h e  same 
o p p o r t u n i t y  as  h e r  husband o r  as  a n  unmarr ied woman t o  
a c q u i r e  p r o p e r t y ;  it takes no account of t h e  f a c t  t h a t  
marr iage is a form of p a r t n e r s h i p  t o  which b o t h  spouses 
c o n t r i b u t e , e a c h  i n  a d i f f e r e n t  way, and t h a t  t h e  contr ibu-  
t i o n  of  each i s  e q u a l l y  i m p o r t a n t  t o  t h e  f a m i l y  welfare  a n d  
t o  s o c i e t y .  7 

0.13 The f i rs t  c r i t i c i s m  o f  t h e  law, t h e n ,  i s  t h a t  it 
i s  u n f a i r .  T h i s  c a n  be i l l u s t r a t e d  by t a k i n g  a s  an example, 
t h e  Browns. M r .  Brown e a r n s  t h e  family income. The home 
is i n  h i s  name and he is  r e s p o n s i b l e  f o r  t h e  mortgage 
repayments and outgoings .  Mrs. Brown has  g i v e n  up her  
employment and e a r n i n g s  t o  a t t e n d  t o  domest ic  a f f a i r s  and 
t o  look a f t e r  t h e  family.  She has no s a v i n g s  or p r i v a t e  
income, and cannot  c o n t r i b u t e  i n  cash  t o  t h e  a c q u i s i t i o n  
of  proper ty .  I f  t he  marr iage  breaks down, t h e  law regards  
t h e  home, i t s  c o n t e n t s ,  and any  o t h e r  p r o p e r t y  o r  sav ings  
a c q u i r e d  by M r .  Brown i n  h i s  name, a s  h i s  s o l e  property.  
M r s .  Brown has  a r i g h t  t o  occupy t h e  home and t o  be main- 
t a i n e d ,  b u t  she does not  own t h e  home o r  any o t h e r  p r o p e r t y  
acqui red  o u t  o f  M r .  Brown's e a r n i n g s .  On a d e c r e e  of 
d ivorce ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  she  may apply t o  
t h e  c o u r t  f o r  p r o p e r t y  t o  be t r a n s f e r r e d  t o  or s e t t l e d  on 

h e r .  If M r .  Brown d i e s  l e a v i n g  a w i l l  which d i s i n h e r i t s  

7. See the  Royal  Commission on Marriage and Divorce,  
(Morton Commission) 1956, Cmd. 9678, p a r a .  644.  
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h e r  ( though t h i s  i s  r e l a t i v e l y  uncommon) she has  a l i m i t e d  
r i g h t  of support ,  a v a i l a b l e  only on a p p l i c a t i o n  t o  a c o u r t  
and a t  i t s  d i s c r e t i o n :  she  has  no r i g h t  o t h e r  than  t o  a s k  
f o r  what i s  normally needed f o r  h e r  suppor t .8  
she  h a s  no r i g h t  of p r o p e r t y  i n  h e r  dead husband‘s es ta te  
i f  he h a s  made a w i l l  which d i s i n h e r i t s  h e r .  

I n  s h o r t ,  

0.14 S e v e r a l  f a c t o r s  such a s  l o n g e r  l i f e  expectancy,  
s m a l l e r  f a m i l i e s ,  and t h e  move t o  e q u a l  pay, a r e  l e a d i n g  
t o  an i n c r e a s e  i n  t h e  number of e a r n i n g  w i v e s  and i n  t h e  
l e v e l  of  t h e i r  f i n a n c i a l  c o n t r i b u t i o n  t o  t h e  family.  Even 
so ,  f a m i l y  c i rcumstances ,  i n c l u d i n g  t h e  needs of young 
c h i l d r e n ,  o f t e n  make it impossible  f o r  a married woman t o  
work a t  a l l ,  o r  t o  work f u l l  t ime, o r  r e s u l t  i n  a n  i n t e r -  
rup ted  working l i f e .  The major i ty  of  m a r r i e d  women e i t h e r  
have l i t t l e  o r  no income, or have lower earn ings  than  
t h e i r  husbands; hence t h e y  have less o p p o r t u n i t y  t o  a c q u i r e  
p r o p e r t y  of t h e i r  own. It seems u n l i k e l y  t h a t  any d r a m a t i c  
s o c i a l  changes w i l l  o c c u r  i n  the  n e a r  f u t u r e  t o  r e d r e s s  
t h i s  imbalance.  It i s  s a i d  t h e r e f o r e  t h a t  the  law s h o u l d  
s t e p  i n ,  and ensure t h a t  each spouse is e n t i t l e d  t o  a s h a r e  
i n  c e r t a i n  family p r o p e r t y ,  i r r e s p e c t i v e  of  which spouse  
a c q u i r e d  i t .  This ,  it i s  s a i d ,  would acknowledge t h e  
p a r t n e r s h i p  element i n  marr iage and would do no more t h a n  
ex tend  t o  t h e  r e l a t i v e l y  uncommon case o f  t h e  family which 
needs t h e  support  of t h e  law the  p r a c t i c e  of happy f a m i l y  
l i f e . 9  
p r o p e r t y  d i f f i c u l t i e s :  homes a r e  f r e q u e n t l y  put i n  j o i n t  
names, t h e r e  i s  a j o i n t  banking account ,  and the  man, a s  he 
grows o l d e r ,  becomes more and more concerned t o  s a f e g u a r d  
h i s  widow. 

I n  t h e  g r e a t  m a j o r i t y  of f a m i l i e s ,  t h e r e  are no 

8. I n h e r i t a n c e  (Family Provis ion)  A c t  1938 a s  amended. 

9.  It would a l s o  g i v e  meaning t o  t h a t  p a r t  of the  m a r r i a g e  
cermony ( i n  accordance  wi th  t h e  r i t e s  of t h e  Church o f  
England) i n  which t h e  bridegroom u n d e r t a k e s  t o  “endow“0n 
o r  ” s h a r e ”  w i t h  h i s  w i f e  h i s  w o r l d l y  goods.  On t h i s  see 
Simon, “With A l l  my Worldly Goods . . .I1 (Holdsworth Club 
of  t h e  U n i v e r s i t y  of  Birmingham, 1964).  
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0.15 C r i t i c i s m s  of t h e  p r e s e n t  law a r e  n o t  l i m i t e d  t o  
i t s  u n f a i r n e s s .  I t  i s  complained t h a t  t h e  l a w  i s  u n c e r t a i n .  
This  h a s  been g r a p h i c a l l y  i l l u s t r a t e d  by r e f e r e n c e  t o  t h e  
J o n e s  family:" 
y e a r s  and have t h r e e  c h i l d r e n .  When they m a r r i e d  they 
bought a house on mortgage. The d e p o s i t  was p a i d  p a r t l y  
from Mrs. J o n e s '  sav ings  and p a r t l y  from a l o a n  from Mr. 
Jones '  employer.  The mortgage i n s t a l m e n t s  have  usua l ly  been  
p a i d  by Mr. Jones .  A t  t h e  beginning  M r s .  J o n e s  had a job ;  
she  went back t o  p a r t - t i m e  work when t h e  c h i l d r e n  were o l d e r .  
From h e r  wages s h e  p a i d  a large p a r t  of t h e  household 
expenses  and bought some of t h e  f u r n i t u r e .  Occas iona l ly  s h e  
p a i d  t h e  mortgage i n s t a l m e n t s .  A c a r  and a washing machine 
w e r e  bought on h i re -purchase  i n  M r .  Jones '  name, but  the 
i n s t a l m e n t s  w e r e  sometimes p a i d  by him and sometimes by h e r .  
M r .  Jones  h a s  now l e f t  h i s  w i f e  and c h i l d r e n  and  i s  l i v i n g  
w i t h  a n o t h e r  woman. 

Mr. and M r s .  J o n e s  have been marr ied f o r  t e n  

0 . 1 6  I f ,  i n  t h e  above s i t u a t i o n ,  Mrs. J o n e s  asks  what 
h e r  proper ty  r i g h t s  a r e  so t h a t  she can make arrangements,  
s h e  w i l l  r e c e i v e  no c l e a r  answer.  I n  e f f e c t ,  t h e  law w i l l  
a s k  h e r  what i n t e n t i o n s  she  and h e r  husband had about t h e  
a l l o c a t i o n  o f  t h e i r  p r o p e r t y ,  and t o  t h i s  s h e  would only be  
a b l e  t o  r e p l y  t h a t  they had no c l e a r  i n t e n t i o n .  It  i s  said 
t h a t  t h i s  i s  u n s a t i s f a c t o r y ,  and t h a t  t h e  lair s:iould g ive  
I t  a c l e a r  and d e f i n i t e  r u l i n g  a s  t o  what b e l o n g s  to  whom". 

~~~~~ ~~ 

10. This  i l l u s t r a t i o n  i s  based on t h a t  g i v e n  bv - 
P r o f e s s o r  Kahn-Freund i n  Matr imonial  P r o p e r t y :  
Where do w e  go from h e r e ?  (Josef' Unger Memorial 
Lec ture ,  U n i v e r s i t y  of Birmingham, F a c u l t y  of Law, 
1971) p.11. 
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O u t l i n e  of p r e s e n t  l a w  

0.17 The g e n e r a l  p r i n c i p l e s  of s e p a r a t e  proper ty  
a r e  t h a t  each spouse h a s  independent and equal  power t o  
a c q u i r e  and d e a l  wi th  h i s  o r  h e r  p r o p e r t y ,  and t h a t  marri- 
age does n o t  a l t e r  ownership r i g h t s .  Never the less ,  t h e r e  
a r e  c e r t a i n  r u l e s ,  which i n  p r a c t i c e  a r e  mainly a p p l i c a b l e  
t o  husband and w i f e  and which may a f f e c t  t h e  ownership o f  
o r  power t o  d e a l  wi th  p r o p e r t y .  F i r s t ,  t h e r e  a r e  t h e  f o l -  
lowing r u l e s  governing t h e  a c q u i s i t i o n  and ownership of 
and s u c c e s s i o n  t o  p r o p e r t y :  

( a )  A spouse who h a s  c o n t r i b u t e d  t o  the 
a c q u i s i t i o n  o r  improvement' of t h e  
o t h e r  s p o u s e ' s  p roper ty  may thereby 
a c q u i r e  a n  i n t e r e s t  i n  t h e  property.  

(b)  The spouses  are e n t i t l e d  t o  s h a r e  
e q u a l l y  s a v i n g s  from a housekeeping 
al lowance made by t h e  husband t o  t h e  
w i f e ,  o r  p r o p e r t y  a c q u i r e d  w i t h  such 
sav ings .  12 

( c )  Proper ty  purchased by a husband i n  
h i s  w i f e ' s  name i s  presumed t o  be a 
g i f t  t o  h e r ,  i n  t h e  absence  of  evidence 
t o  t h e  c o n t r a r y .  

( d )  A spouse i s  e n t i t l e d  t o  a s u b s t a n t i a l  
i n t e r e s t  i n  t h e  o t h e r  s p o u s e ' s  e s t a t e  
i f  t h e  l a t t e r  d i e s  i n t e s t a t e .  

1 1 .  Matr imonial  Proceedings  and P r o p e r t y  A c t  1970, s. 37. 

12. Marr ied Women's P r o p e r t y  Act 1964. 
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0.18 Secondly,  t h e r e  a r e  s e v e r a l  ways i n  which the 
law r e c o g n i s e s  t h e  fami ly  r e l a t i o n s h i p  a s  g i v i n g  r i s e  
t o  c e r t a i n  p r o p e r t y  r i g h t s .  Among these  a r e  s o c i a l  
s e c u r i t y  b e n e f i t s  payable t o  a w i f e  o r  widow by v i r t u e  
of  h e r  husband's  ( o r ,  i n  t h e  case of a d ivorced  wife ,  
h e r  former husband's)  c o n t r i b u t i o n ;  t h e  presumption t h a t  
a w i f e ,  a s  housekeeper ,  h a s  power t o  c o n t r a c t  on  h e r  
husband's beha l f  f o r  t h e  purchase  of household n e c e s s a r i e s ;  
t h e  e s t a t e  du ty  exemption on t h e  pass ing  of t h e  surv iv ing  
spouse ' s  l i f e  i n t e r e s t ;  t h e  r u l e  t h a t  t h e  t r a n s f e r  of 
p r o p e r t y  by one  spouse t o  t h e  o t h e r  while t h e y  a r e  l i v i n g  
t o g e t h e r  i s  n o t  chargeable  t o  c a p i t a l  g a i n s  t a x ,  except i n  
s p e c i a l  c i rcumstances ;  and the adding t o g e t h e r  of the  
spouses '  income for t a x  purposes .  13 

0 .19  T h i r d l y ,  t h e  spouses '  p roper ty  may be a f f e c t e d  by 
suppor t  r i g h t s  e n f o r c e a b l e  through t h e  c o u r t s .  The ch ief  
r i g h t s  under  p r e s e n t  law a r e :  

( a )  The r i g h t ,  i n  some c i rcumstances ,  t o  
apply  f o r  a maintenance o r d e r  i n  t h e  

, m a g i s t r a t e s '  c o u r t .  

(b) A s i m i l a r  r i g h t  t o  apply f o r  f i n a n c i a l  
p r o v i s i o n  i n  t h e  High Court  o r  county 
c o u r t  on t h e  ground of w i l f u l  n e g l e c t  
t o  maintain.  

13. Under t h e  Finance A c t  1971, s. 23 and Sched.  4 ,  
p r o v i s i o n  is  made under  which i f  an e l e c t i o n  i s  
made a w i f e ' s  e a r n i n g s  w i l l  be charged t o  t a x  
a s  if she  w e r e  a s i n g l e  woman with no o t h e r  
income. 
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( c )  The r i g h t  t o  apply  f o r  f i n a n c i a l  p r o v i s i o n  
i n  proceedings  f o r  d i v o r c e ,  n u l l i t y  o r  
j u d i c i a l  s e p a r a t i o n .  

(d)  The r i g h t  t o  apply f o r  f a m i l y  provis ion  
from t h e  es ta te  of t h e  deceased  spouse 
o r  former spouse.  

( e )  The r i g h t  t o  occupy t h e  matr imonial  home. 

0.20 Although we have drawn a d i s t i n c t i o n  between 
p r o p e r t y  r < g h t s  and s u p p o r t  r i g h t s ,  t h e y  are,  i n  f a c t ,  
complementary. l 4  
has  no importance: each  spouse s h a r e s  t h e  u s e  and enjoy-  
ment of t h e  o t h e r ‘ s  p r o p e r t y  and income and each h e l p s  t o  
suppor t  t h e  family.  But when a marr iage  ends  i n  breakdown 
o r  i n  d e a t h  it becomes impor tan t  fo r  a spouse  t o  know t h e  
e x t e n t  of both proper ty  r i g h t s  and s u p p o r t  r i g h t s .  A 
w i f e  w i t h  proper ty  r i g h t s  i n  t h e  f a m i l y  assets w i l l  have 
less need t o  r e l y  on s u p p o r t  r i g h t s ;  a w i f e  who success-  
f u l l y  e n f o r c e s  support  r i g h t s  a g a i n s t  h e r  husband may 
o b t a i n  e i t h e r  t h e  ownership o r  t h e  u s e  o f  some of h i s  
proper ty .  The c l o s e  r e l a t i o n s h i p  between support  r ights  
and p r o p e r t y  r i g h t s  h a s  been f u r t h e r  emphasised by t h e  
Matr imonial  Proceedings and Proper ty  A c t  1970 t o  which we 
have r e f e r r e d .  Under t h a t  A c t  the  c o u r t ,  on t h e  g r a n t  of 
a decree  of d ivorce ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n ,  h a s  
power t o  o r d e r  a spouse t o  make f i n a n c i a l  p rovis ion  f o r  
t h e  o t h e r  spouse by way o f  p e r i o d i c a l  payments, a lump 
sum, a t r a n s f e r  o r  s e t t l e m e n t  of property,  o r  by v a r i a t i o n s  
of  s e t t l e m e n t s .  These powers enable  t h e  c o u r t  t o  e f f e c t  a 
r e d i s t r i b u t i o n  of t h e  f a m i l y  a s s e t s  upon t h e  t e r m i n a t i o n  
of t h e  marr iage  by d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n .  

14. See  t h e  comments of Lord Denning M.R. i n  But ton v. 

[I9691 2 Ch. 85, 92 (C.A.).  See Garefh  

During a s t a b l e  marriage t h e  d i s t i n c t i o n  

- But ton  [1968] 1 W.L.R. 457, 462 (C.A.) and G i s s i n  
v .  G i s s i n  
M i l l e r ,  “ k i n t e n a n c e  and Property” (1971) 87 L.Q.R. 66 .  
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0.21 It can  be argued t h a t  t h e  Act of 1970, taken 
t o g e t h e r  w i t h  t h e  fami ly  p r o v i s i o n  l e g i s l a t i o n ,  makes 
i t  unnecessary t o  c o n s i d e r  f u r t h e r  changes i n  m a t r i -  
monial  p r o p e r t y  law. The argument runs a s  f o l l o w s :  - 
i n  a happy f a m i l y  t h e r e  is no problem: when marr iage  
ends by s e p a r a t i o n  o r  dea th ,  t h e  c o u r t  can make the  
a p p r o p r i a t e  p r o p e r t y  a d j u s t m e n t s ,  t ak ing  i n t o  account  
t h e  w i f e ' s  c o n t r i b u t i o n  i n  t h e  home as w e l l  a s  o t h e r  
r e l e v a n t  m a t t e r s .  This  argument,  however, f a i l s  t o  
d e a l  wi th  two impor tan t  f a c t o r s .  The f i r s t  i s  t h a t  
n e i t h e r  t h e  A c t  of 1970 nor  t h e  fami ly  p r o v i s i o n  leg is -  
l a t i o n  a f f e c t s  t h e  spouses '  p r o p e r t y  r i g h t s  d u r i n g  t h e  
marr iage .  Adequate r u l e s  t o  dea l  wi th  p r o p e r t y  during 
marr iage  a r e  e s s e n t i a l  t o  g i v e  a proper  s e n s e  of 
s e c u r i t y  t o  spouses  i n  t h e  p o s i t i o n  of Mrs. J o n e s ,  and 
t o  avoid d i s p u t e s  between Mr: and Mrs. Brown which might 
o t h e r w i s e  lead t o  breakdown. The second f a c t o r  i s  t h a t ,  
l a r g e l y  a s  a r e s u l t  of  t h e  1970 A c t ,  the  c o u r t  now has 
w i d e r  powers t o  d e a l  with p r o p e r t y  when a m a r r i a g e  i s  

t e rmina ted  by a d e c r e e  of d i v o r c e ,  j u d i c i a l  s e p a r a t i o n  
or n u l l i t y  t h a n  i t  h a s  when a marr iage  ends n a t u r a l l y  
w i t h  t h e  d e a t h  o f  one spouse.  Thus the  f i n a l  irony has 
been reached: a divorced woman i s  b e t t e r  p r o t e c t e d  by 
t h e  law t h a n  is a widow. Such is t h e  p r i c e  of piece-  
meal law reform. 

0 . 2 2  But t h e  b a s i c  o b j e c t i o n  t o  the  argument t h a t  
t h e  A c t  of 1970 and t h e  f a m i l y  p r o v i s i o n  l e g i s l a t i o n  
a r e  a l l  t h a t  i s  needed goes deeper. It  would,  o f  course,  
be p o s s i b l e  by amendment of  e x i s t i n g  l e g i s l a t i o n  t o  g ive  
t h e  c o u r t s  power t o  a d j u s t  t h e  proper ty  r i g h t s  o f  spouses 
d u r i n g  t h e  marriage and t o  e n s u r e  t h a t  widows were 
t r e a t e d  by t h e  l a w  a s  s o l i c i t o u s l y  a s  s e p a r a t e d  o r  
d ivorced  women. But even if t h i s  were done, t h e  property 
r i g h t s  of t h e  p a r t i e s  would have t o  be a s s e s s e d  by the 
c o u r t  i n  t h e  e x e r c i s e  of i t s  d i s c r e t i o n ,  having  regard 



t o  t h e  means, needs and conduct of t h e  p a r t i e s .  I t  is 
t h e  d i s c r e t i o n a r y  n a t u r e  of t h e  p a r t i e s '  r i g h t s  which, 
a s  we s e e  i t ,  i s  t h e  fundamental  cause of t h e  p r e s e n t  
d i s s a t i s f a c t i o n  w i t h  the  law. I n  e f f e c t  what women 
a r e  say ing ,  and s a y i n g  w i t h  c o n s i d e r a b l e  male suppor t ,  
is: 

" W e  a r e  no l o n g e r  c o n t e n t  wi th  a system 
whereby a w i f e ' s  r i g h t s  i n  f a m i l y  a s s e t s  
depend on t h e  whim of h e r  husband or  on 
t h e  d i s c r e t i o n  of a judge. W e  demand 
d e f i n i t e  p r o p e r t y  r i g h t s ,  no t  p o s s i b l e  
d i s c r e t i o n a r y  b e n e f i t s  ." 

0.23 This  demand p o i n t s  t o  one of t h e  c e n t r a l  problems 
faced  by t h e  Paper  - t h e  choice  between d i s c r e t i o n a r y  
powers and f i x e d  r i g h t s  as a b a s i s  f o r  d e a l f n g  wi th  f a m i l y  
p r o p e r t y .  Because many regard  d i s c r e t i o n a r y  powers a s  a n  
inadequate  means of s e c u r i n g  proper ty  r i g h t s  t h e  Paper  
c o n s i d e r s  v a r i o u s  systems o f  f i x e d  r i g h t s  under  which each  
spouse would be g i v e n  a n  automatic  i n t e r e s t  i n  c e r t a i n  
a s s e t s ,  i r r e s p e c t i v e  of which spouse bought  them, o r  i n  
whose name they were,  o r  of d i s c r e t i o n a r y  f a c t o r s .  Never- 
t h e l e s s ,  d e s p i t e  t h e  o b j e c t i o n s  t o  d i s c r e t i o n a r y  powers as 
a means of secur ing  p r o p e r t y  r i g h t s ,  t h e y  remain a n  essen-  
t i a l  e lement  i n  t h e  enforcement of s u p p o r t  r i g h t s .  The 
Paper  w i l l  c o n s i d e r  how t h e s e  d i s c r e t i o n a r y  support  r i g h t s  
could be extended and improved. 

0.24  Although r e f e r e n c e  has  been made t o  "family assets", 
t h e  t e r m  h a s  no p r e c i s e  l e g a l  meaning." It is  no more 
than  a synonym f o r  " fami ly  property" ,  a l s o  a term of  no 
p r e c i s e  l e g a l  meaning. These terms a r e  used  t o  d e s c r i b e  

~ ~ 

15. See t h e  comments of  Lord Upjohn i n  P e t t i t t  v. P e t t i t t  
[1970] A.C. 777. 
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p r o p e r t y  a c q u i r e d  by t h e  e f f o r t s  of t h e  s p o u s e s  during 
t h e  marr iage ,  o r  proper ty  of e i t h e r  spouse f rom any source 
which i s  used  c h i e f l y  f o r  t h e  b e n e f i t  of t h e  fami ly  a s  a 
whole; o r  even ,  sometimes, a l l  t h e  proper ty  of t h e  spouses.  
We a t tempt  no e x a c t  d e f i n i t i o n :  w e  use e i t h e r  term a s  a 
convenient  way of  d e s c r i b i n g  p r o p e r t y  i n  which,  i t  seems 
reasonable  t o  argue, both s p o u s e s  should have some 
i n t e r e s t ,  e i t h e r  because of t h e  way i n  which i t  was 
a c q u i r e d  o r  because of t h e  manner i n  which i t  i s  used. 
Accordingly,  P a r t  1 of the P a p e r  c o n s i d e r s  the  matr imonial  
home as t h e  p r i n c i p a l  p i e c e  of  fami ly  p r o p e r t y  and d e a l s  
w i t h  i t s  ownership and occupat ion;  P a r t  2 c o n s i d e r s  t he  
household goods and i s  concerned w i t h  p r o t e c t i n g  t h e i r  u s e  
and enjoyment;  and P a r t  5 c o n s i d e r s  whether  t h e  family 
a s s e t s  t o  be s h a r e d  equal ly  o n  te rmina t ion  o f  the marr iage 
could be d e f i n e d  i n  terms of t h e  n e t  g a i n s  made by each 
spouse d u r i n g  t h e  marr iage.  

16 

16 .  Kahn-Freund, i n  Matr imonia l  Property:  Where do we 
go from h e r e ? ,  a t t e m p t s  t o  d e f i n e  f a m i l y  a s s e t s  o r  
household p r o p e r t y  by r e f e r e n c e  t o  t h e  purpose 
served by any p a r t i c u l a r  i t e m ;  see ,  i n  p a r t i c u l a r  
P. 23.  



17 Summary of t h e  Paper  

1 The Matr imonial  Home 

0.25 The matr imonial  home i s  o f t e n  t h e  p r i n c i p a l ,  i f  
no t  t h e  o n l y ,  fami ly  a s s e t .  Where t h i s  i s  t h e  case ,  i f  

s a t i s f a c t o r y  p r o v i s i o n  could  be made f o r  s h a r i n g  t h e  home, 
t h e  problem of mat r imonia l  p roper ty  would be l a r g e l y  
solved.  Under p r e s e n t  r u l e s ,  a p a r t  f rom any ques t ion  o f  
g i f t  o r  agreement,  ownership is  decided on t h e  b a s i s  o f :  
( 1 )  t h e  documents of t i t l e ,  and ( 2 )  t h e  f i n a n c i a l  c o n t r i -  
b u t i o n  o f  each spouse.  P a r t  1 of t h e  Paper  c o n s i d e r s  
whether  t h e r e  should be a l t e r n a t i v e  ways o r  a d d i t i o n a l  
c o n s i d e r a t i o n s  f o r  de te rmining  ownership.  

0.26 One p o s s i b i l i t y  would be t o  a l l o w  t h e  c o u r t  t o  
dec ide  ownership of t h e  home on d i s c r e t i o n a r y  grounds 
whenever a d i s p u t e  a r o s e  between t h e  spouses ,  t ak ing  i n t o  
account  v a r i o u s  f a c t o r s ,  inc luding  t h e  c o n t r i b u t i o n  of 
each spouse t o  t h e  f a m i l y ,  The p r o v i s i o n a l  conclus ion  is 
reached t h a t ,  on b a l a n c e ,  t h i s  would n o t  be a wor thwhi le  
reform i n  view o f  t h e  e x i s t i n g  d i s c r e t i o n a r y  powers t o  
award f i n a n c i a l  p r o v i s i o n  (which i n c l u d e  powers t o  o r d e r  
a t r a n s f e r  o r  s e t t l e m e n t  o f  t h e  p r o p e r t y  of  e i t h e r  spouse)  
on a decree  of d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  separa t ion .  
F u r t h e r ,  it would l e a v e  ownership u n c e r t a i n  i n  t h e  a b s e n c e  
of l i t i g a t i o n .  

0.27  Another p o s s i b i l i t y  would be t o  in t roduce  a 
presumption t h a t  t h e  mat r imonia l  home i s  owned by both 
spouses  e q u a l l y .  Unless  one of t h e  s p o u s e s  contes ted  t h e  
m a t t e r ,  t h e  presumption would apply.  I n  t h e  event  of a 
c o n t e s t  e q u a l i t y  would p r e v a i l  u n l e s s  t h e  presumption w a s  
r e b u t t e d .  The c h i e f  problem under  such a system would b e  

17. Although f o r  t h e  s a k e  of convenience and c l a r i t y ,  
c e r t a i n  s i t u a t i o n s  a r e  d iscussed  i n  terms of ' I the 
husband" and " t h e  w i f e " ,  a l l  t h e  p r o p o s a l s  i n  t h e  
Paper  a r e  in tended  t o  apply e q u a l l y  t o  each spouse.  
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t o  determine t h e  c i rcumstances  i n  which t h e  presumption 
should be r e b u t t e d .  The c h o i c e  may l i e  between narrow, 
and perhaps a r b i t r a r y ,  g rounds  and broad d i s c r e t i o n a r y  
grounds which  might r e s u l t  i n  c o n s i d e r a b l e  u n c e r t a i n t y .  

0.28 A t h i r d  p o s s i b i l i t y  would be t o  go f u r t h e r  than 
a presumption,  which could be r e b u t t e d ,  and to provide 
t h a t ,  s u b j e c t  t o  any agreement t o  t h e  c o n t r a r y ,  the bene- 
f i c i a l  i n t e r e s t  i n  the m a t r i m o n i a l  home s h o u l d  be shared 
e q u a l l y  by t h e  spouses.  W e  r e f e r  t o  t h i s  as  t h e  p r i n c i p l e  
o f  co-ownership. The i n t e r e s t s  of  the  s p o u s e s  would a r i s e  
n o t  from any f i n a n c i a l  c o n t r i b u t i o n ,  nor  from any cont r i -  
b u t i o n  t o  t h e  w e l f a r e  of t h e  f a m i l y ,  nor  from any o t h e r  
f a c t o r s  t o  be a s s e s s e d  by t h e  c o u r t ,  bu t  f rom t h e  marr iage 
r e l a t i o n s h i p  i t s e l f .  There are advantages i n  t h i s  s o l u t i o n :  
i t  would i n  t h e  absence of  agreement t o  the  c o n t r a r y  apply  
u n i v e r s a l l y ;  i t  would acknowledge t h e  p a r t n e r s h i p  element 
i n  marr iage  by provid ing  t h a t  t h e  ownership of the pr in-  
c i p a l  f a m i l y  asset  should be s h a r e d  by t h e  spouses;  i t  
would provide  a l a r g e  measure of  s e c u r i t y  and c e r t a i n t y  
f o r  a spouse i n  case of breakdown of m a r r i a g e  o r  on t h e  

death of  t h e  o t h e r  spouse; and  it would h e l p  t o  avoid 
p r o t r a c t e d  d i s p u t e s  and l i t i g a t i o n .  

0.29 The c h i e f  argument a g a i n s t  t h e  p r i n c i p l e  of co- 
ownership i s  t h a t  i t  could o p e r a t e  u n f a i r l y  i n  i n d i v i d u a l  
c a s e s .  For example, a husband who paid f o r  t h e  house might  
f i n d  t h a t ,  w h i l e  he had t o  share ownership o f  i t  w i t h  h i s  
w i f e ,  he had no r i g h t  t o  share any of h e r  proper ty .  Since 
t h e  s h a r i n g  would o p e r a t e  o n l y  where spouses  owned t h e i r  
home, t h e  p r i n c i p l e  would n o t  h e l p  M r s .  Brown i f  Mr. Brown 
chose t o  i n v e s t  h i s  money and l i v e  i n  r e n t e d  accommodation. 
An automat ic  r u l e  might  even induce  h i m  n o t  t o  buy a home. 
Besides  these o b j e c t i o n s  there  are c e r t a i n  p r a c t i c a l  problems 



t o  be overcome. One i s  t o  dec ide  t o  what e x t e n t  a spouse  
who i s  g i v e n  an i n t e r e s t  should be r e s p o n s i b l e  f o r  t he  
l i a b i l i t i e s  i n  r e s p e c t  of  t h e  home w h i c h  she may have no 
means of d i s c h a r g i n g  u n l e s s  she shares i n  assets o t h e r  
t h a n  t h e  home. A second i s  t o  determine whether a spouse  
should be c a l l e d  upon t o  s h a r e  a home which he o r  she  may 
have owned a b s o l u t e l y  b e f o r e  marr iage.  A t h i r d  and s e r i o u s  
problem i s  how t o  p r o t e c t  t h e  i n t e r e s t  o f  a spouse whose 
name is n o t  on t h e  legal t i t l e ,  w h i l e  a t  the  same t i m e  safe- 
guard ing  t h e  i n t e r e s t s  of a purchaser  o r  mortgagee. T h i s ,  
however, is  e s s e n t i a l l y  a m a t t e r  of  conveyancing machinery 
which should not  be imposs ib le  t o  s o l v e  i f  it were decided 
t o  i n t r o d u c e  t h e  p r i n c i p l e  of co-ownership. The c o n c l u s i o n  
i s  reached t h a t  it would be p r a c t i c a b l e  t o  in t roduce  co- 
ownership,  and t h a t  i t  would, on b a l a n c e ,  have advantages  
o v e r  t h e  p r e s e n t  law. The Paper proposes  t h a t  a new form 
of  matr imonial  home t r u s t  should a p p l y  whenever t h e  bene- 
f i c i a l  i n t e r e s t  i n  t h e  home is  shared between the s p o u s e s ,  
i n  o r d e r  t h a t  they should  have a direct  i n t e r e s t  i n  the 
proper ty .  

0 .30  P a r t  1 a l s o  c o n s i d e r s  p r o p o s a l s  f o r  s t r e n g t h e n i n g  
a spouse ' s  r ights  of occupat ion  by amending the  Matr imonia l  
Homes A c t  1967, and concludes  t h a t  t h i s  would be d e s i r a b l e  
whether or not  any of  t h e  o t h e r  s o l u t i o n s  were adopted. 

2 The Household Goods 

0.31 P a r t  2 of t h e  Working Paper c o n s i d e r s  whether  any  
changes are necessary i n  t h e  present  l a w  d e a l i n g  wi th  t h e  
ownership and use  and enjoyment of the household goods.  No 
p r e c i s e  d e f i n i t i o n  of household goods is put  forward but. 
t h e  o v e r a l l  o b j e c t i v e  would be t o  make e f f e c t i v e  a s p o u s e ' s  
occupat ion  r i g h t s .  The p r e s e n t  r u l e s  governing ownership 
o f  the household goods are  s i m i l a r  t o  t h o s e  which a p p l y  t o  
t h e  home i t s e l f .  Never the less ,  a l t h o u g h  t h e r e  may be a 
c a s e  i n  favour  of a presumption of co-ownership of t h e  
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goods,our  p r e l i m i n a r y  view is t h a t  i t  i s  more important 
a t  t h i s  s t a g e  t o  p r o t e c t  t h e  u s e  and enjoyment of those 
goods than  t o  change t h e  ownership r u l e s ,  The reason 
f o r  t h i s  is  t h a t  such goods u s u a l l y  have a r a p i d l y  
d iminish ing  r e a l i s a b l e  v a l u e ;  i n  most cases a spouse ' s  
s h a r e  i n  t h e  proceeds of sale of  second-hand f u r n i t u r e  - 
would n o t  go f a r  towards t h e  c o s t  of i t s  replacement  
( s a v e  i n  t h e  c a s e  of a n t i q u e s ) .  Because of  t h i s  a s p o u s e ' s  
main concern  i s  t o  r e t a i n  t h e  u s e  and enjoyment of t h e  
goods and we propose t h a t  t h e  spouse i n  o c c u p a t i o n  of t h e  
home should have t h i s  r i g h t .  T h i s  would b e  e s s e n t i a l l y  a 
suppor t  r igh t  supplementing t h e  r ights  of occupat ion  which 
a r e  p r o t e c t e d  under  t h e  Matr imonia l  Homes A c t  1967. 

0.32  P a r t  2 a l s o  proposes  t h a t  during m a r r i a g e  e i t h e r  
spouse should b.e able t o  a p p l y  t o  t h e  c o u r t  f o r  an o r d e r  
p r e v e n t i n g  t h e  o t h e r  spouse from removing t h e  household 
goods from t h e  home, d i r e c t i n g  t h e  o t h e r  s p o u s e  to  r e s t o r e  
the  goods t o  t h e  home, or d i r e c t i n g  which s p o u s e  i s  t o  
have t h e i r  u s e  and enjoyment.  The problems of  applying 
t h e  proposed system of p r o t e c t i o n  t o  goods h e l d  under h i r e -  
purchase o r  c r ed i t  s a l e  agreements  a r e  a l s o  considered;  
t h e  recommendations of the  Crowther  Committee,18 i f  - 

implemented, would remove many of t h e  d i f f i c u l t i e s  i n  t h i s  

f i e l d .  On t e r m i n a t i o n  of marriage by a decree of d ivorce  o r  
n u l l i t y ,  o r  on  j u d i c i a l  s e p a r a t i o n ,  the  household  goods would,  
of course ,  remain s u b j e c t  t o  t h e  c o u r t ' s  powers t o  t r a n s f e r  
any p r o p e r t y  of  e i t h e r  spouse.  There i s  a p r o p o s a l  i n  
P a r t  3 of the  Paper  t h a t  s i m i l a r  powers s h o u l d  be exerc is -  
a b l e  on a n  a p p l i c a t i o n  f o r  f a m i l y  p r o v i s i o n  from t h e  e s t a t e  
of a deceased spouse.  

~ ~~~~~~~ 

18. Report  of  t he  Committee on Consumer C r e d i t ,  1971, 
Cmnd. 4 5 9 6 .  



3 Family P r o v i s i o n  

0.33  P a r t  3 of the Paper  c o n s i d e r s  t h e  p r e s e n t  l a w  
and p r a c t i c e  under t h e  I n h e r i t a n c e  (Family Provis ion)  A c t  
1938 and s e c t i o n  26 of t h e  Matrimonial  Causes  Act 1965, 
and makes proposa ls  f o r  widening t h e  scope  of t h e s e  e n a c t -  
ments. A t  p r e s e n t  a s u r v i v i n g  spouse o r  former spouse,  and 
c h i l d r e n  f u l f i l l i n g  c e r t a i n  c o n d i t i o n s  of  age, sex and 
m a r i t a l  s t a t ~ s , ' ~  may a p p l y  f o r  maintenance from t h e  es ta te  
of a deceased person,  where  t h e  deceased has  f a i l e d  t o  make 
reasonable  p r o v i s i o n  f o r  them. 

0.34 The r i g h t  t o  apply  f o r  fami ly  p r o v i s i o n  i s  a r i g h t  
t o  be  suppor ted .  Family p r o v i s i o n  law need not ,  however, 
remain conf ined  t o  such a r o l e .  The P a p e r  c o n s i d e r s  whether  
i t  could be expanded and developed a s  a system Ender which 
t h e  c o u r t  would be g i v e n  wide d i s c r e t i o n a r y  powers t o  
"re-write t h e  w i l l "  by a l l o c a t i n g  t h e  p r o p e r t y  o f  che 
deceased i n  o r d e r  t o  s e c u r e  f o r  the s u r v i v i n g  spouse a f a i r  
s h a r e  of t h e  fami ly  a s s e t s ,  o v e r  and above her  s t r i c t  main- 
tenance  needs.  The p r o v i s i o n a l  c o n c l u s i o n  i s  reached t h a t  
t h i s  would not  be an a c c e p t a b l e  s o l u t i o n ,  s i n c e  p r o p e r t y  
r igh ts  would be dependent on d i s c r e t i o n a r y  powers, and 
g r e a t  u n c e r t a i n t y ,  i n v o l v i n g  l i t i g a t i o n  and expense, would 
be in t roduced  i n t o  the  a d m i n i s t r a t i o n  of e s t a t e s .  

0.35 Even i f  one assumes t h a t  family provis ion  l a w  is  
t o  c o n t i n u e  i n  i t s  p r e s e n t  r o l e  as a s u p p o r t  r i g h t  there  
a r e ,  i n  o u r  view, many anomalies  and omiss ions  i n  t h e  l a w  
which should be remedied. The p r e s e n t  c l a s s  of a p p l i c a n t s  
i s  narrowly drawn and the  Paper  c o n s i d e r s  whether t h e  r i g h t  
t o  apply f o r  family p r o v i s i o n  should be a v a i l a b l e  t o  
c h i l d r e n  - whatever t h e i r  sex  o r  age,  and whether m a r r i e d  

~ ~ ~~ ~~ ~~ ~ 

19. A son under  21, a n  unmarried d a u g h t e r ,  and a c h i l d  
who i s  by reason of  some mental  o r  p h y s i c a l  d i s a b i l i t y  
incapable  of m a i n t a i n i n g  himself  o r  herself may a p p l y .  
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o r  unmarried; it a l s o  d i s c u s s e s  whether t h e  r i g h t  t o  apply  
ought t o  be extended t o  a l l  dependants ,  whether  o r  not 
r e l a t e d  t o  t h e  deceased. I f  t h e  c l a s s e s  of a p p l i c a n t s  w e r e  
t o  be extended,  i t  would, of c o u r s e ,  s t i l l  be necessary t o  
e s t a b l i s h  t h a t  t h e  deceased had f a i l e d  t o  make reasonable  
p r o v i s i o n  f o r  t h e  a p p l i c a n t .  The Paper a l s o  proposes  t h a t  
t h e  c o u r t ' s  powers should be extended t o  e n a b l e  i t  not o n l y  
t o  o r d e r  lump sums and p e r i o d i c a l  payments, b u t  a l s o  t o  
d i r e c t  t r a n s f e r s  and s e t t l e m e n t s  o f  p r o p e r t y  forming p a r t  
of  t h e  e s t a t e .  Perhaps t h e  most important  p r o p o s a l  i s  t o  
give t h e  c o u r t  a completely new power t o  i n v e s t i g a t e  and 
set  a s i d e  c e r t a i n  g i f t s  o r  o t h e r  t r a n s f e r s  o f  proper ty  by 
t h e  deceased which have had t h e  e f f e c t  o f  d e f e a t i n g  c la ims  
by dependants  t o  fami ly  p r o v i s i o n .  These p r o p o s a l s  would 
g i v e  t h e  c o u r t  powers s imilar  t o  those  which it has on a 
decree  of d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n .  

4 Legal R i g h t s  of I n h e r i t a n c e  

0.36 P a r t  4 o f  t h e  Paper  d i s c u s s e s  a sys tem under which 
a s u r v i v i n g  spouse  would be e n t i t l e d  a s  of r i g h t  t o  a f i x e d  
p r o p o r t i o n  o f  t h e  estate o f  t h e  deceased spouse  whether h e  
d i e d  i n t e s t a t e  o r  t e s t a t e  and r e g a r d l e s s  of t h e  terms -of 
t h e  w i l l .  Under p r e s e n t  law a spouse has  f i x e d  r i g h t s  o n l y  
i n  t h e  case of  i n t e s t a c y .  

0.37 Such a system is t o  be d i s t i n g u i s h e d  from community 
o f  proper ty  and from t h e  r i g h t  t o  apply f o r  f a m i l y  provi- 
s i o n .  Although t h e o r e t i c a l l y  it could c o - e x i s t  wi th  
"community", it would be a n e e d l e s s  compl ica t ion  i n  a law 
which recognised  and enforced a genuine community of p r o p e r t y ;  
a c c o r d i n g l y  w e  d i s c u s s  it as a n  a l t e r n a t i v e  o r  s u b s t i t u t e  
f o r  "community". It  d i f f e r s  f rom t h e  law of  f a m i l y  p r o v i s i o n  
i n  t h a t  a n  o r d e r  f o r  family p r o v i s i o n  i s  d i s c r e t i o n a r y ,  and 
t h e  amount of t h e  o r d e r  i s  a s s e s s e d  having r e g a r d  t o  the  
means, needs and conduct of t h e  a p p l i c a n t .  A l e g a l  r i g h t  
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of i n h e r i t a n c e  would be a p r o p e r t y  r i g h t  i n  no way depen- 
d e n t  upon t h e  means, needs and conduct o f  t h e  s u r v i v i n g  
spouse,  a l l  of which f a c t o r s  would be i r r e l e v a n t .  The 
system p u t  forward f o r  c o n s i d e r a t i o n  i s  comparable w i t h  
systems i n  c e r t a i n  o t h e r  c o u n t r i e s ,  i n c l u d i n g  Scot land.  

2 0  0.38 If any system of l e g a l  r ights of i n h e r i t a n c e  
were i n t r o d u c e d ,  v a r i o u s  ques t ions  would have t o  be 
answered. C h i e f  of t h e s e  i s  whether t h e  system should 
r e p l a c e  t h e  p r e s e n t  law of fami ly  p r o v i s i o n  f o r  a s u r v i -  
v i n g  spouse,  o r  whether  it should be i n  a d d i t i o n  t o  t h a t  
law. P r o v i s i o n a l l y  w e  f a v o u r  t h e  l a t t e r  view. 

0.39 O t h e r  q u e s t i o n s  which a r i s e  are:- 

what minimum amount o r  propor t ion  
of t h e  e s t a t e  should g o ,  as of r ight ,  
t o  t h e  s u r v i v o r ,  

w h e t h e r  a spouse should  be a b l e  t o  
waive a r i g h t  of i n h e r i t a n c e ,  

whether ,  and i f  so,  how b e n e f i t s  
r e c e i v e d  from the  deceased during 
h i s  l i f e  should be t a k e n  i n t o  account ,  

how t o  d e a l  w i t h  d i s p o s i t i o n s  made by 
the  deceased w i t h  the  i n t e n t i o n  of 
d e f e a t i n g  r i g h t s  of i n h e r i t a n c e ,  

t h e  r e l a t i o n s h i p  between r i g h t s  of 
i n h e r i t a n c e  and t h e  i n t e s t a c y  r u l e s ,  

whether  c h i l d r e n  should  enjoy r i g h t s  
of i n h e r i t a n c e .  

20. I n  P a r t  4 we u s e  the  term " l e g a l  r ights"  t o  mean 
t h e  l e g a l  r igh ts  o f  i n h e r i t a n c e  d e s c r i b e d  i n  these 
paragraphs.  
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0.40 W e  make a number of t e n t a t i v e  s u g g e s t i o n s  a s  t o  
t h e  way i n  which t h e s e  q u e s t i o n s  might be answered. For 
i n s t a n c e ,  w e  reach t h e  p r o v i s i o n a l  view t h a t  c h i l d r e n  
should no t  have a l e g a l  r i g h t  of i n h e r i t a n c e ;  w e  suggest 
f2 ,000  o r  one - th i rd  of t h e  estate (whichever is  t h e  
g r e a t e r )  f o r  t h e  s u r v i v i n g  spouse;21 
i t  may be be t t e r  not  t o  compl i ca t e  t h e  law by seeking a 
s o l u t i o n  w i t h i n  a system of r i g h t s  of i n h e r i t a n c e  of the  
problems of b e n e f i t s  r ece ived  o r  d i s p o s i t i o n s  made during 
t h e  l i f e t i m e  of t h e  deceased. The a p p r o p r i a t e  con tex t  i n  
which t o  c o n s i d e r  t h e s e  problems may w e l l  be t h a t  of f ami ly  
provis ion,where t h e  c o u r t s  w i l l  cont inue t o  have  a discre-  
t i o n  t o  set a s i d e  d i s p o s i t i o n s  and t o  make such f i n a n c i a l  
o r d e r s  a s  a r e  cons ide red  necessa ry  f o r  t h e  s u p p o r t  of the 
s u r v i v o r .  

0.41 A l e g a l  r i g h t  of i n h e r i t a n c e  would a c c r u e  t o  a 
spouse only on t h e  death o f  t h e  o t h e r :  t h u s  i t  could not 
touch t h e i r  p r o p e r t y  r i g h t s  w h i l e  both were a l i v e ,  and 
would not be a v a i l a b l e  t o  a spouse on divorce,  s epa ra t ion ,  
o r  n u l l i t y  ( though i t s  l o s s  a s  a r e s u l t  of d i v o r c e ,  n u l l i t y  
o r  j u d i c i a l  s e p a r a t i o n  would, l i k e  t h e  l o s s  of a pension 
r i g h t ,  be cons ide red  by t h e  c o u r t  awarding maintenance).. 
These l i m i t a t i o n s  a r e  i n  c o n t r a s t  w i th  a system of community 
of prope r ty ,  such a s  t h a t  c o n s i d e r e d  i n  P a r t  5, which would 
o p e r a t e  du r ing  j o i n t  l i v e s  and would be a v a i l a b l e  to  the  
spouses, however t h e i r  marr iage ended. While "community" 
h a s  t h e  advantage t h a t  i t s  r i g h t s  do not depend upon death,  
a system of r i g h t s  of i n h e r i t a n c e  i s  l e s s  complicated and 
invo lves  less i n t e r f e r e n c e  w i t h  e x i s t i n g  p r o p e r t y  law. I n  
t h e  g r e a t  m a j o r i t y  of  c a s e s  - i .e .  those i n  which a spouse 
makes adequate  p r o v i s i o n  f o r  h i s  widow, o r  i s  con ten t  t o  

21. I n  S c o t l a n d  t h e  su rv ivo r  i s  e n t i t l e d  t o  one-third 

and w e  i n d i c a t e  t h a t  

of t h e  movable e s t a t e  i f  t h e r e  a r e  s u r v i v i n g  issue,  
and t o  one-half  i f  t h e r e  are no s u r v i v i n g  i s s u e .  
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l e a v e  t h e  d i s t r i b u t i o n  of  h i s  e s t a t e  t o  t h e  r u l e s  gover- 
n ing  a n  i n t e s t a c y  - t h e r e  would be no need t o  invoke t h e  
law: a genuine d isadvantage  of "community" is  t h a t  it 
p r e s e n t s  a l l  spouses  w i t h  a complicated legal s i t u a t i o n  
t h a t  more o f t e n  t h a n  not  r e q u i r e s  legal a d v i c e  t o  h a n d l e  
s u c c e s s f u l l y .  

5 Community of Pr0pert .y  

0.42 P a r t  5 of t h e  Paper  c o n s i d e r s  how a system of 
community of proper ty  could  be adapted f o r  Engl ish law. 
The system put  forward f o r  c o n s i d e r a t i o n  i s  not  t h e  
t r a d i t i o n a l  one of the  Code C i v i l ,  b u t  i s  based on t h e  
modern systems i n  f o r c e  i n  Scandinavia  and Germany. 
Under t h e  system proposed,  each spouse would be f r e e  t o  
a c q u i r e  and d ispose  o f  h i s  o r  h e r  own p r o p e r t y  dur ing  
t h e  marr iage ,  s u b j e c t  o n l y  t o  those r e s t r a i n t s  which 
a r e  n e c e s s a r y ,  even under  a system of s e p a r a t e  p r o p e r t y ,  
f o r  t h e  p r o t e c t i o n  of t h e  fami ly ,  f o r  example, t o  pro- 
t e c t  t h e  o t h e r  spouse ' s  r i g h t s  of o c c u p a t i o n  i n  t h e  
mat r imonia l  home, t o  p r o t e c t  t h e  u s e  and enjoyment of 
t h e  household goods,  and t o  enforce  s u p p o r t  r i g h t s .  When 
t h e  marriage ended, whether  by death or by a decree of  
d i v o r c e  or n u l l i t y  or on j u d i c i a l  s e p a r a t i o n ,  t h e  n e t  
a s s e t s  acqui red  d u r i n g  t h e  marr iage would be shared 
e q u a l l y .  I n  e f f e c t ,  t h i s  would be done by c a l c u l a t i n g  
t h e  v a l u e  of t h e  spouses '  a s s e t s ;  t h e  spouse whose a s s e t s  
were less i n  va lue  would have an e q u a l i s a t i o n  claim a g a i n s t  
t h e  o t h e r  spouse. Where t h e  marr iage ended i n  death t h e  
c l a i m  would be a g a i n s t  t h e  e s t a t e  of t h e  deceased. The 
e q u a l i s a t i o n  c la im would g i v e  rise t o  a money debt  b u t  
could be r e i n f o r c e d  by g i v i n g  t h e  c o u r t  power t o  o r d e r  
t r a n s f e r  of  s p e c i f i c  assets i n  s a t i s f a c t i o n  of the  c l a i m .  
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0.43 The Paper  p o i n t s  o u t  t h a t  c e r t a i n  c a t e g o r i e s  
of p r o p e r t y  could  be excluded from shar ing;  f o r  example, 
p r o p e r t y  owned by a spouse b e f o r e  marr iage o r  property 
rece ived  d u r i n g  marr iage by way of g i f t  o r  i n h e r i t a n c e  
from a t h i r d  person.  It  is  sugges ted  t h a t  t h e  exc lus ion  
be e f f e c t e d  by t a k i n g  account  of t h e  va lue  of those  
assets a t  t h e  date  of t h e  marriage o r  of t h e i r  a c q u i s i t i o n .  
The case  f o r  exc luding  t h e s e  i t e m s  i s  t h a t  i t  i s  d i f f i c u l t  
t o  j u s t i f y  t h e  ex tens ion  of s h a r i n g  beyond t h o s e  a s s e t s  
which have been acqui red  d u r i n g  t h e  marr iage by the  e f f o r t s  
of t h e  spouses .  Another problem i s  the  e x t e n t  t o  which 
each  spouse would be made l i a b l e  f o r  t h e  d e b t s  of t h e  o t h e r .  
We sugges t  p r o v i s i o n a l l y  t h a t ,  except  i n  r e s p e c t  of c e r t a i n  
f a m i l y  d e b t s  which should be s h a r e d ,  n e i t h e r  spouse should 
have t o  s u r r e n d e r  more than  h a l f  h i s  o r  h e r  n e t  a s s e t s  even 
i f  t h e  o t h e r  spouse had e x t e n s i v e  deb t s  a t  t h e  end of t h e  
marr iage.  W e  a l s o  sugges t  t h a t  a spouse should  be a b l e  t o  
c a l l  for a n  ear l ier  s h a r i n g  of assets, f o r  example, i f  t h e  
o t h e r  spouse s e r i o u s l y  mismanaged h i s  a f f a i r s .  Although 
some of t h e  r u l e s  necessary t o  d e a l  wi th  t h e  s p e c i a l  
s i t u a t i o n s  j u s t  described are complex, it is envisaged 
t h a t  for t h e  great m a j o r i t y  t h e  system would be l e s s  complex 
than  it a p p e a r s .  For example, i n  t h e  c a s e s  of Mr. and M r s .  
Jones  and M r .  and M r s .  Brown, v i r t u a l l y  a l l  t h e i r  property 
would be s h a r e d  a t  t h e  end of t h e  marriage.  A system of 
community under  which s u b s t a n t i a l l y  a l l  p r o p e r t y  i s  shared 
a t  t h e  end of marriage may be thought  t o  lead t o  fewer 
anomalies  i n  p r a c t i c e  than  a n y  o t h e r  system of automatic 
s h a r i n g  f a l l i n g  s h o r t  of community. For example, co-ownership 
of t h e  home might  r e q u i r e  one  spouse t o  s h a r e  h i s  a s s e t  
w h j l e  not c a l l i n g  on t h e  o t h e r  spouse t o  s h a r e  anything. 
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0.44 A community system of the  t y p e  considered would 
r ecogn i se  t h e  p a r t n e r s h i p  element i n  mar r i age .  It would 
meet t h e  complaint t h a t  t h e  p re sen t  law is  u n f a i r  t o  a 
spouse who has  no e a r n i n g s  o r  a s s e t s ,  w h i l e  p r e s e r v i n g  
t h e  independence and e q u a l i t y  of t h e  spouses  during m a r r i -  
age.  Although it would not  d i r e c t l y  change the  ownersh ip  
of p r o p e r t y  during mar r i age  it would g i v e  t h e  spouse who 
had l i t t l e  o r  no a s s e t s  o r  ea rn ings  a l a r g e  measure'of 
s e c u r i t y  and c e r t a i n t y .  It would no l o n g e r  be necessa ry  
fo r  t h a t  spouse t o  r e l y  on t h e  c o u r t ' s  d i s c r e t i o n  t o  
secu re  a n  i n t e r e s t  i n  t h e  family a s s e t s .  The c o u r t  would,  
however, r e t a i n  its powers to enfo rce  suppor t  r i g h t s ,  
e i t h e r  i n  matr imonial  proceedings,  o r  on an a p p l i c a t i o n  
f o r  f ami ly  p rov i s ion  a f t e r  t h e  dea th  o f  a spouse. 

The f i e l d  of cho ice  

0.45 The purpose of t h e  Working Pape r  is  t o  i n d i c a t e ,  
i n  broad terms, t h e  f i e l d  of cho ice  f o r  t h e  reform of family 
p r o p e r t y  law. Some p roposa l s  a r e  developments of e x i s t i n g  
law which, i n  ou r  view, could be implemented r e g a r d l e s s  of 
whether  any of the  major changes i s  adop ted .  Th i s  c a t e g o r y  
l a r g e l y  concerns s u p p o r t  r i g h t s ,  and i n c l u d e s  p r o p o s a l s  t o  
extend: 

( a )  t h e  p r o t e c t i o n  of a s p o u s e ' s  r i g h t s  of 
occupa t ion  under t h e  Matr imonia l  Honies 
Act 1967; 

the  p r o t e c t i o n  of a s p o u s e ' s  r i g h t  t o  
t h e  u s e  and enjoyment of t h e  household 
goods; 

t h e  r i g h t s  of dependants and the  powers 
of t h e  c o u r t  under f a m i l y  p rov i s ion  
l e g i s l a  t i o n .  
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0.46 O t h e r  p r o p o s a l s  c o n s i d e r e d  would i n v o l v e  major 
changes i n  t h e  p r e s e n t  l aw.  These a r e :  co-ownership of 
t h e  matr imonial  home; l e g a l  r i g h t s  of i n h e r i t a n c e ;  and 
community of p r o p e r t y .  The f o l l o w i n g  summary shows how 
each would work i n  c o n j u n c t i o n  w i t h  t h e  e x i s t i n g  support  
r i g h t s .  However, none of t h e s e  schemes is  n e c e s s a r i l y  
e x c l u s i v e  of  t h e  o t h e r s ,  and we r e f e r  below t o  some o t h e r  
p o s s i b l e  combinat ions.  The d i s c u s s i o n  i s  based on t h e  
assumption t h a t  proposa ls  ( a )  t o  ( c )  above, r e l a t i n g  t o  
suppor t  r i g h t s , w i l l  be implemented. 

( a )  Co-ownership of  t h e  matr imonial  home 
p l u s  suppor t  r i g h t s  during and on  
t e r m i n a t i o n  o f  marr iage.  

0.47 T h i s  scheme would p r o v i d e  t h a t  t h e  b e n e f i c i a l  
i n t e r e s t  i n  t h e  matr imonial  home should be s h a r e d  equally', 
bu t  would n o t  o therwise  a f f e c t  ownership of proper ty .  
During t h e  marr iage  t h e  spouses  would have t h e  b e n e f i t  o f  
t h e  co-ownership p r i n c i p l e ,  and would a l s o  be e n t i t l e d  t o  
t h e  u s u a l  s u p p o r t  r i g h t s .  On a decree of  d i v o r c e ,  n u l l i t y  
o r  j u d i c i a l  s e p a r a t i o n  t h e  c o u r t  would have d i s c r e t i o n a r y  
powers t o  o r d e r  f i n a n c i a l  p r o v i s i o n  f o r  e i t h e r  spouse, and 
could  o r d e r  t h e  t r a n s f e r  o r  s e t t l e m e n t  of any  property of 
e i t h e r  spouse,  i n c l u d i n g  t h e  home. For example,  it could 
o r d e r  t h e  home t o  be t r a n s f e r r e d  t o  one spouse ,  o r  t o  be 
s o l d  and t h e  proceeds d i v i d e d ,  o r  t o  be s e t t l e d  f o r  the 
b e n e f i t  of t h e  spouses  o r  c h i l d r e n .  On t h e  d e a t h  of a 
spouse t h e  s u r v i v o r  would a l r e a d y  have an i n t e r e s t  i n  t h e  
home, and would a l s o  have a r i g h t  t o  apply for family 
p r o v i s i o n  from t h e  e s t a t e ;  on  such an a p p l i c a t i o n  t h e  c o u r t  
would have power t o  o r d e r  t h e  t r a n s f e r  o r  s e t t l e m e n t  of any 
proper ty ,  i n c l u d i n g  t h e  deceased's i n t e r e s t  i n  t h e  home. 
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(b)  Legal r i g h t s  of i n h e r i t a n c e  on death 
p l u s  s u p p o r t  r i g h t s  d u r i n g  and a f t e r  
marr iage .  

0.48 T h i s  scheme would main ta in  t h e  p r e s e n t  r u l e s  
concern ing  ownership of  p r o p e r t y ,  bu t  would g i v e  t h e  
s u r v i v i n g  spouse a r i g h t  t o  i n h e r i t  a d e f i n e d  propor- 
t i o n  of t h e  deceased s p o u s e ' s  e s t a t e .  During marr iage,  
t h e  spouses  would have s u p p o r t  r i g h t s ,  i n c l u d i n g  r i g h t s  
of occupat ion  of t h e  home and t h e  r i g h t  t o  p r o t e c t i o n  
of t h e  u s e  and enjoyment of  t h e  household goods. If 
t h e  marr iage  ended by d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  
s e p a r a t i o n ,  t h e  c o u r t  would have d i s c r e t i o n a r y  powers 
t o  order f i n a n c i a l  p r o v i s i o n  f o r  e i t h e r  spouse  and c o u l d  
o r d e r  a t r a s f e r  o r  s e t t l e m e n t  of t h e  p r o p e r t y  of e i t h e r  
spouse.  I f  t h e  marr iage  ended i n  d e a t h  and t h e  s u r v i v o r  
had n o t  been l e f t  an adequate  amount t h e  l e g a l  r i g h t  of 
i n h e r i t a n c e  could be claimed. Our p r o v i s i o n a l  view is  
t h a t  t h e  r i g h t  t o  apply  f o r  family p r o v i s i o n  should also 
be r e t a i n e d  t o  d e a l  w i t h  t h o s e  c a s e s  where l e g a l  r i g h t s  
were i n s u f f i c i e n t  f o r  t h e  s u r v i v o r ' s  needs.  

( c )  S h a r i n g  of assets on t e r m i n a t i o n  of 
marr iage  p l u s  support  r i g h t s  dur ing  , 

and a f t e r  marr iage .  

0.49 A t h i r d  schcme would be t o  i n t r o d u c e  a system 
of  community of p r o p e r t y ,  o r  s h a r i n g  o f  a s s e t s ,  such as 
t h a t  d i s c u s s e d  i n  P a r t  5 of  t h e  Paper.  Under such a 
scheme t h e  spouses  would, dur ing  marriage, cont inue t o  
have mutual  r i g h t s  of  s u p p o r t ,  i n c l u d i n g  occupat ion r i g h t s  
i n  r e s p e c t  of t h e  home and p r o t e c t i o n  of  t h e  use and 
enjoyment of t h e  household goods. A t  t h e  end of t h e  
marriage, whether by d e a t h  o r  by d i v o r c e  or n u l l i t y ,  o r  on 
j u d i c i a l  s e p a r a t i o n  t h e i r  a s s e t s  would be shared i n  such 
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a way as t o  g i v e  one spouse a n  e q u a l i s a t i o n  claim a g a i n s t  
t h e  o t h e r ,  and p o s s i b l y  a r i g h t  t o  c la im s p e c i f i c  i tems 
of  proper ty  i n  s a t i s f a c t i o n  of  t h e  claim. The d i v i s i o n  
would be supplemented by t h e  c o u r t ' s  d i s c r e t i o n a r y  powers 
t o  o r d e r  f i n a n c i a l  p r o v i s i o n ,  o n  a decree of  d ivorce ,  
j u d i c i a l  s e p a r a t i o n  o r  n u l l i t y ,  o r  family p r o v i s i o n  on 
t h e  dea th  of  a spouse.  

Q u e s t i o n s  for c o n s i d e r a t i o n  

0.50 The Paper  p u t s  forward  f o r  c o n s i d e r a t i o n  proposa ls  
on  which t h e r e  w i l l  be many v i e w s .  Those who b e l i e v e  t h a t  
t h e  u n f a i r n e s s  o f  t h e  p r e s e n t  l a w  could be overcome by 
g i v i n g  t h e  c o u r t  d i s c r e t i o n a r y  powers t o  d i s t r i b u t e  p r o p e r t y  
e q u i t a b l y  on t h e  t e r m i n a t i o n  o f  marr iage by d e a t h  o r  d i v o r c e  
would probably  favour  t h e  p r e s e n t  system of s e p a r a t e  p r o p e r t y ,  
supplemented by extended f a m i l y  p r o v i s i o n  l e g i s l a t i o n .  On 
t h e  o t h e r  hand t h o s e  who t h i n k  it is e s s e n t i a l  t o  have some 
form of f i x e d  r i g h t s ,  i n  o r d e r  t o  avoid  t h e  p i t - f a l l s  of 
d i s c r e t i o n  and a t  t h e  same t i m e  t o  achieve  s e c u r i t y  f o r  
M r s .  Brown and c e r t a i n t y  f o r  Mrs. Jones,would favour  e i t h e r  
co-ownership of t h e  home, o r  l e g a l  r i g h t s  of i n h e r i t a n c e ,  
o r  community o r  some combinat ion of these .  For example, 
co-ownership of  t h e  home c o u l d  be combined w i t h  l e g a l  r i g h t s  
of  i n h e r i t a n c e  o r  w i t h  c o r n u n i t y  of proper ty .  

0.51 A t  t h e  end of each main P a r t  of t h e  Paper t h e r e  
i s  a summary of t h e  proposa ls  and ques t ions  p u t  forward 
i n  t h a t  P a r t .  Our o b j e c t  a t  t h i s  s t a g e  i s  t o  canvass  views 
on which s o l u t i o n  o r  combinat ion of  s o l u t i o n s  i s  prefer red  
o r  on whether  t h e r e  a r e  o t h e r  p o s s i b i l i t i e s  which should be 

considered.  The p r i n c i p a l  q u e s t i o n s  which a r i se  i n  t h i s  
connec t ion  a r e  t h e  fol lowing:  

( 1 )  Should t h e  law p r o v i d e  t h a t ,  i n  p r i n c i p l e ,  
c e r t a i n  p r o p e r t y  should be s h a r e d  between 
husband and w i f e  i r r e s p e c t i v e  of who paid 
o r  of t h e i r  means,needs o r  conduct?  
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(2) I f  t h e  l a w  were t o  p r o v i d e  t h a t  c e r t a i n  
p r o p e r t y  should be shared  between husband 
and w i f e ,  how should t h i s  be done? 

( a )  By g i v i n g  both spouses  an 
au tomat ic  and d i r e c t  i n t e r e s t  
i n  c e r t a i n  p r o p e r t y ,  such as 
t h e  matr imonial  home? 

(b)  By g i v i n g  t h e  s u r v i v i n g  spouse 
a f i x e d  r i g h t  of i n h e r i t a n c e  
on t h e  dea th  o f  t h e  o t h e r  
spouse,  bu t  no f i x e d  r i g h t s  o n  
d i v o r c e  ? 

( c )  By s h a r i n g  t h e  spouses '  
p r o p e r t y  a t  t h e  end of t h e  
marr iage ,  whether  on  death o r  
d ivorce?  

(3) I f  i t  were decided t h a t  t h e  matr imonial  home 
should be a u t o m a t i c a l l y  shared by husband 
and w i f e :  

( a )  Should a home owned by one 
spouse before  marr iage ,  o r  
a c q u i r e d  d u r i n g  marr iage by 
g i f t  o r  i n h e r i t a n c e  be shared? 

( b )  Should each spouse  be l i a b l e  
t o  c o n t r i b u t e  t o  t h e  outgoings  
of t h e  home? 

(4)  I f  t h e  s u r v i v i n g  spouse were t o  be g i v e n  a 
f i x e d  r i g h t  of i n h e r i t a n c e :  

( a )  Should p r o v i s i o n  be made t o  
prevent  t h e  deceased  from r e d u c i n g  
h i s  e s t a t e  by g i v i n g  away p r o p e r t y  
d u r i n g  h i s  l i f e ?  

30 



( b )  Should t h e  surv ivor  be a b l e  t o  
apply  t o  t h e  c o u r t  f o r  f u r t h e r  
p r o v i s i o n  from t h e  e s t a t e  on the 
ground t h a t  the  f i x e d  r i g h t s  d id  

not  p r o v i d e  adequate  maintenance? 

(5) If i t  were t o  be provided t h a t  t h e  spouses 
should  share  p r o p e r t y  a t  t h e  end of the  
marr iage ,  whether  on death o r  d i v o r c e ,  
what proper ty  should  be shared? 

( a )  A l l  t h e i r  property? 

( b )  A l l  t h e i r  p roper ty  which could 
be regarded a s  g i v e n  o v e r  t o  the 
f a m i l y  u s e ,  such a s  t h e  matr i -  
monial  home and household  goods? 

( c )  A l l  t h e i r  property a c q u i r e d  
d u r i n g  t h e  ma'rriage? 

( d )  A l l  the i r  proper ty  e x c e p t  property 
owned b e f o r e  marr iage  o r  property 
a c q u i r e d  dur ing  t h e  marr iage  by 
way of g i f t  o r  i n h e r i t a n c e  from 
a t h i r d  p a r t y  which h a s  not  been 
g i v e n  o v e r  t o  t h e  f a m i l y  use? 
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PART 1 

THE MATRIMONIAL HOME 

INTRODUCTION 

1 . 1  I n  any survey of f a m i l y  proper ty  law,  t h e  
mat r imonia l  home occupies  a p l a c e  of t he  greatest  impor- 
t ance ;  The f a m i l y ,  p a r t i c u l a r l y  t h e  spouses,  t end  t o  
r ega rd  t h e  home they  l i v e  i n  as  " t h e i r s "  i r r e s p e c t i v e  of 
t h e  l e g a l  p o s i t i o n .  It is  becoming more and more common 
f o r  f a m i l i e s  t o  own o r  t o  be a c q u i r i n g  t h e i r  own homes. 
Recent s t a t i s t i c s  show t h a t  n e a r l y  50 p e r  cent of  house- 
h o l d s  a r e  owner-occupied.' 
on ly  s u b s t a n t i a l  asset of t h e  f ami ly .  

I n  many cases  t h e  home is t h e  
2 

1 . 2  , While a marr iage  is  happy, t he  home w i l l  normally 
be used f o r  t h e  b e n e f i t  of t h e  f ami ly  i r r e s p e c t i v e  of who 
owns it. But when a marr iage  b r e a k s  down, i t  becomes 
impor tan t  t o  t h e  spouses  t o  knorv t h e  e x t e n t  o f  t h e i r  
r i g h t s  i n  r e l a t i o n  t o  t h e  home. This  p a r t  o f  t h e  Paper 
d e a l s  with:  

( a )  t h e  occupat ion  o f  t h e  mat r imonia l  home, and 

( b )  t h e  ownership o f  t h e  mat r imonia l  home. 

1 .  Home ownership i n  England and Wales. Second Report 
(Housing Research Foundat ion ,  1970). The f i g u r e s  
quoted are t aken  from t h e  1966 Sample Census .  They 
show t h a t  i n  1966 of 15~360,000 p r i v a t e  households, 
46.7% w e r e  owner occupied. 
t h a t  by 1970, 50% would be reached. 

The Report e s t ima ted  

2. H.F. L y d a l l ,  B r i t i s h  Incomes and Savings (1955) p.103, 
and Table 82 ,  p.171. 
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A. RIGHTS OF OCCUPATION 

1.3 A t  common law,  whichever spouse owns t h e  home, 
each spouse has  a p e r s o n a l  r i g h t  t o  s h a r e  t h e  occupat ion  
of t h a t  home. This  r i g h t  a r i s e s  from t h e  mutual o b l i g a -  
t i o n  of t h e  spouses t o  l i v e  t o g e t h e r ,  and w i l l  be l o s t  
i f  t h e  r i g h t  t o  consort ium h a s  been l o s t  by reason of  
m i s c ~ n d u c t . ~  
p e r s o n a l  r i g h t  t o  remain i n  t h e  husband's  home even a f t e r  
h e  h a s  l e f t  i t ,  o r  t o  be provided w i t h  o t h e r  accommodation, 
u n l e s s  s h e  h a s  l o s t  h e r  r i g h t  t o  be s ~ p p o r t e d . ~  
mat r imonia l  proceedings are pending, t h e  w i f e  may o b t a i n  a n  
i n j u n c t i o n  t o  exclude t h e  husband from h i s  home where t h i s  
i s  necessary  f o r  h e r  p r o t e c t i o n  o r  where it i s  i m p o s s i b l e  
f o r  them t o  l i v e  i n  peace.5 
a p p a r e n t l y  could not  c l a i m  t o  remain i n  possess ion  a f t e r  

A f t e r  s e p a r a t i o n ,  t h e  w i f e  r e t a i n s  h e r  

While 

The husband, on the  o t h e r  hand, 

3. S h i  man v. S h i  man [1924] 2 Ch. 140, 146 (C.A.); 
GorElnick v. GErulnick [1958] P. 47 ( C.A.); 
N a t i o n a l  P r o v i n c i a l  Bank Ltd.  
A.C. 1175, 1220, 1230-1233 ( H . L . ) ;  Gurasz v.  Gurasz 
[1970] P. 1 1 ,  16 (C.A.). 

v .  Ainsworth [ 19651 

4 .  & V. g [ l952]  2 Q.B. 489n. (CA.);  S i l v e r s t o n e  v .  
S i l v e r s t o n e  [1953] P. 174, 177; Cook V. Cook [ I9641 
P. 220; Nat iona l  P r o v i n c i a l  Bank L t d .  v .  Ainsworth 
[1965] A.C. 1175, 1220 ( H . L . ) ;  Gurasz  v .  G-701 
P . l l ,  16 (C.A.). 

5. S i l v e r s t o n e  v. S i l v e r s t o n e  [I9531 P .  174; Cook v. 
Cook [ l 9  4 P. 220; Jones  v.  J o n e s  [1971] 1 W.L.R. 
F ( C . A b ) j  v .  [ 1 9 7 m W . L . R .  404 (C.A.1. 
The w i f e ' s  r i n h t  i s  n o t  n e c e s s a r i l v  brought t o  a n  
end by a decree of j u d i c i a l  s e p a r a i i o n  (Hutchinson 
v .  Hutchinson [1947] 2 A l l  E.R. 792) but  i t  c e a s e s  
on t h e  g r a n t  of a d e c r e e  absolu te :  t h e r e a f t e r  she  
may become a t r e s p a s s e r  u n l e s s  she c a n  show some 
c o n t r a c t u a l  r i g h t  t o  remain: Vau han  v.  Vau han 
[1953] 1 Q.B.  762 (C.A.); Morr i s  t. TarraFt*l] 
2 W.L.R. 630. 
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h i s  w i f e  l e f t ,  i f  t h e  home belonged s o l e l y  t o  her.6 
r i g h t  t o  occupy the  home a f t e r  s e p a r a t i o n  is, a t  common 
law, p a r t  of the  r i g h t  t o  be supported.  

The 

1.4 Where t h e  l e g a l  t i t l e  i s  ves t ed  i n  one spouse, 
t h e  common law p o s i t i o n  h a s  been  v i r t u a l l y  superseded 
by the Matr imonia l  Homes Act 1967, which implements i n  
a modified form recommendations of the  Morton Commission. 
The A c t  d e a l s  w i t h  t h e  s i t u a t i o n  a r i s i n g  from the House 
of  Lords' d e c i s i o n  i n  Na t iona l  P r o v i n c i a l  Bank L t d .  v. . 
Ainsworth .' It a p p l i e s  where one spouse (whe the r  husband 
o r  wife)  i s  e n t i t l e d  t o  occupy a dwell ing house  by v i r t u e  
of any e s t a t e ,  i n t e r e s t ;  c o n t r a c t  o r  enactment ,  and the 
o t h e r  spouse i s  not  so e n t i t l e d .  The l a t t e r  spouse has 
s t a t u t o r y  r ights  of occupa t ion  which may be en fo rced  
a g a i n s t  t h e  former spouse and which a r e  a charge on the  
former s p o u s e ' s  e s t a t e  o r  i n t e r e s t .  They may a l s o  be 

p r o t e c t e d  by r e g i s t r a t i o n  a s  a C l a s s  F Land Charge,  or  by 
a n o t i c e  o r  c a u t i o n  i n  the case of r e g i s t e r e d  l and ;  i f  so 
p r o t e c t e d ,  t h e y  w i l l  p r e v a i l  a g a i n s t  any p e r s o n  de r iv ing  
t i t l e  f.rom t h e  f irst  spouse. The s t a t u t o r y  r ights of 
occupa t ion  a r e ,  t h u s ,  more t h a n  mere p e r s o n a l  r i g h t s ,  and 
a r e ,  i f  r e g i s t e r e d ,  e l e v a t e d  t o  t h e  s t a t u s  o f  r i g h t s  i n  
p rope r ty .  They w i l l  no t ,  however, p r e v a i l  a g a i n s t  the  
t r u k t e e  i n  bankruptcy of t he  f i rs t  spouse. 

7 

o r  u n t i l  dec ree  a b s o l u t e ,  he i s  not a t r e s p a s s e r :  
Mor r i s  v .  T a r r a n t  [ 19711 2 W.L.R. 630. 

Cmd. 9678, pa ras .  662-698. 
7. Royal Commission on Mar r i age  and Divorce 1951-1955, 

8. [1965] A.C. 1175 ( H . L . ) .  
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1.5 It w a s  a t  one t i m e  a rguab le  t h a t  t h e  Act d i d  
no t  app ly  where a spouse who was n o t  t h e  legal  owner 
had a b e n e f i c i a l  i n t e r e s t  i n  t h e  home, s i n c e  t h a t  spouse  
w a s ,  o r  might be, e n t i t l e d  t o  occupy t h e  home by v i r t u e  
of t h a t  b e n e f i c i a l  i n t e r e ~ t . ~  
h a s  now made it clear t h a t  such a spouse  i s  not p rec luded  
from t h e  s t a t u t o r y  r i g h t s  of occupat ion.  l o  
legal t i t l e  i s  i n  t h e  j o i n t  names of t h e  spouses t h e  A c t  
of 1967 h a s  no a p p l i c a t i o n .  We c o n s i d e r  and make p r o p o s a l s  
conce rn ing  d i s p u t e s  between j o i n t  owners i n  a l a t e r  s e c t i o n  
of  t h e  Paper.  l 1  
o n l y  t h e  s i t u a t i o n  which arises when t h e  legal t i t l e  o r  
tenancy is  i n  t h e  name of one spouse.  

An amendment of section 1 

Where t h e  

I n  t h i s  s e c t i o n ,  t h e r e f o r e ,  w e  c o n s i d e r  

1 DURING THE MARRIAGE 

1.6 The s t a t u t o r y  r i g h t s  of o c c u p a t i o n  under sec t ion  
l ( 1 )  of t h e  Matr imonial  Homes A c t  1967 are  ( a )  i f  i n  occu- 
p a t i o n , a  r i g h t  no t  t o  be  e v i c t e d  o r  excluded from t h e  
dwe l l ing  house by t h e  o t h e r  spouse e x c e p t  w i t h  the  leave 
of  t h e  c o u r t ,  and (b )  i f  n o t  i n  occupa t ion ,  a r i g h t  w i t h  
t h e  l e a v e  of t h e  c o u r t  t o  e n t e r  i n t o  and  occupy t h e  dwel- 
l i n g  house.  Under s e c t i o n  2 a spouse ' s  s t a t u t o r y  r ights 
of occupa t ion  a r e  a cha rge  on t h e  o t h e r  spouse ' s  estate o r  
i n t e r e s t .  A s  l ong  a s  a spouse remains i n  occupat ion t h i s  

charge may be p r o t e c t e d  by r e g i s t r a t i o n .  However, it h a s  
been h e l d  t h a t  a spouse o u t  of occupa t ion  who has  no t  ye t  
e f f e c t e d  a r e g i s t r a t i o n  h a s  no r i g h t  c a p a b l e  of r e g i s t r a t i o n  

9. B u l l  v .  B u l l  [I9551 1 Q.B.  234 (C.A.); @&V. 50s 
1-2 PX, 2 4 2 ,  243 (c.A. ; c f .  Barcla Barcla 

119703 2 Q.B.  677 (C.A.) (Note: ( I d  b:Q.R. 44;). 

10. The Matrimonial  Proceedings and P r o p e r t y  A c t  1970, 
s . 3 8 ,  i n s e r t e d  subsec t io r ,  (9) i n  s e c t i o n  1 of t h e  
1967 A c t .  

1 1 .  P a r a s .  1.119-1.121 below. For cases concerning d i s p u t e s  
between j o i n t  owners,  see Gurasz v. Gurasz [ 19701 
p.ll (C.A.); Jackson v. Jack-9711 1 W . L . R .  59. 
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u n t i l  t h e  c o u r t  h a s  g iven  l e a v e  t o  enter .12 
means t h a t  a spouse who h a s  been excluded from t h e  matri-  
monial  home, and who may have good p r o s p e c t s  of succeeding 
i n  a n  a p p l i c a t i o n  f o r  l eave  t o  e n t e r ,  w i l l  i n  t h e  meantime 
be unable  t o  p r o t e c t  t h e  p o s i t i o n  by r e g i s t r a t i o n .  

T h i s  dec i s ion  

1.7 Although i t  has  been he ld  t h a t  t h e  c o u r t  may make 
a n  i n t e r i m  o r d e r  g i v i n g  l eave  t o  e n t e r ,  which may then be 

r e g i s t e r e d , 1 3  i n  o u r  view t h i s  does  not go f a r  enough. A 
spouse o u t  of  occupat ion who has app l i ed  f o r  a n  o r d e r  under 
s e c t i o n  l ( l ) ( b )  ought t o  be able t o  g e t  immediate p r o t e c t i o n  
by r e g i s t e r i n g  t h e  a p p l i c a t i o n .  

W e  t h e r e f o r e  propose t h a t  a spouse who has  
made such an a p p l i c a t i o n  should be p e r m i t t e d  
t o  r e g i s t e r  t h e  a p p l i c a t i o n  a s  a l is  pendens 
unde r  t h e  Land Charges  A c t  1925, s e c t i o n  2(1), 
o r  t o  p r o t e c t  it i n  the a p p r o p r i a t e  manner 
unde r  s e c t i o n  59 of t h e  Land R e g i s t r a t i o n  
A c t  1925. 

To prevent  t h e  u s e  of t h i s  r i g h t  f o r  "blackmail ing" purposes 
i t  would be necessa ry  t o  g i v e  t h e  c o u r t  power t o  order  t h e  
r e g i s t r a t i o n  t o  be discharged i f  t he  p roceed ings  were not 
prosecuted i n  good f a i t h  and w i t h  due d i l i g e n c e .  14  

12. 

13. 

14. 

Ru the r fo rd  v.  Rutherford [ 19703 1 W.L.R. 1479 ( F o s t e r  J. 
o rde red  a c l a s s  F l a n d , c h a r g e  to be v a c a t e d ) ;  c f .  Baynham 

Ba nham 19681 1 W.L.R. 1890 (C.A.) p e r  Lord Denning 
1;;:R*9& . 
s e e  Oer ton ,  "Rights  of Occupation" (1971) 121 N.L.J.7. 

For a c r i t i c i sm of Ru the r fo rd  v. R u t h e r f o r d ,  

Baynham v. Baynham [1968] 1 W.L.R. 1890 (C .A . ) .  

Under t h e  Land Charges A c t  1925, s . 2 ( 6 ) ,  t h e  court  may, 
"upon t h e  de t e rmina t ion  of the proceedings,  o r  during 
t h e  pendency thereof  i f  s a t i s f i e d  t h a t  the  proceedings 
a r e  not p rosecu ted  i n  good f a i t h ,  make a n  o r d e r  v a c a t i n g  
t h e  r e g i s t r a t i o n  of t h e  pending  act ion. . ."  T h i s  power 
may not  be w i d e  enough f o r  t h e  purposes we envisage. 
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1.8 Under s e c t i o n  l ( 2 )  of the Matr imonial  Homes A c t  

1967: 

"So long a s  one spouse h a s  r i g h t s  of occupat ion ,  
e i t h e r  of t h e  spouses  may a p p l y  t o  t h e  c o u r t  
f o r  an o r d e r  d e c l a r i n g ,  e n f o r c i n g ,  restricting 
o r  t e r m i n a t i n g  those  r i g h t s  o r  r e g u l a t i n g  t h e  
e x e r c i s e  by e i t h e r  spouse of  t h e  r i g h t  t o  
occupy t h e  d w e l l i n g  house." 

Under s e c t i o n  l ( 3 )  : 

"On a n  a p p l i c a t i o n  f o r  a n  o r d e r  under  t h i s  
s e c t i o n  t h e  c o u r t  may make such o r d e r  a s  i t  
t h i n k s  j u s t  and reasonable  h a v i n g  regard t o  
t h e  conduct of  t h e  spouses  i n  r e l a t i o n  t o  
each o t h e r  and o therwise ,  t o  t h e i r  r e s p e c t i v e  
needs and f i n a n c i a l  resources ,  t o  t h e  needs 
of any c h i l d r e n  and t o  a l l  t h e  ci rcumstances 
of  t h e  c a s e , .  . . I '  

It w a s  h e l d  i n  Maynard v .  Maynard t h a t  t h e  power t o  make 
a n  o r d e r  under  s u b s e c t i o n  ( 3 )  is  l i m i t e d  t o  o r d e r s  w i t h i n  
t h e  class permi t ted  by s u b s e c t i o n  ( 2 ) ,  and t h a t  a l t h o u g h  
t h e  c o u r t  could t e r m i n a t e  t h e  s t a t u t o r y  r i g h t s  of occu- 
p a t i o n  of  t h e  non-owner spouse,  t h e  word " regula t ing"  i n  
s u b s e c t i o n  ( 2 )  does n o t  empower it t o  te rmina te  t h e  owner 
o r  t e n a n t  spouse 's  o c ~ u p a t i o n . ' ~  
d e c i s i o n ,  t h e  Court  of Appeal has now h e l d  t h a t  the  word 
"regulat ing1 '  should be g i v e n  a reasonably  l i b e r a l  meaning, 
and t h a t  a l though it may n o t  a u t h o r i s e  a n  a b s o l u t e  prohi -  
b i t i o n  it einpowers t h e  c o u r t  t o  exc lude  t h e  owner o r  
t e n a n t  spouse f o r  a l i m i t e d  per iod o r  u n t i l  f u r t h e r  o r d e r .  

However, i n  a r e c e n t  

16 

15. 

16. 

Maynard v. Maynard [1969] P.88,  100-101. Although t h e  
c o u r t  r e f u s e d  t o  g r a n t  an i n j u n c t i o n  under t h e  A c t ,  it 
g r a n t e d  an i n j u n c t i o n  under  i t s  i n h e r e n t  j u r i s d i c t i o n ,  
s e e  n.5 above; c f .  Baynham v.  Baynham [1968] 1 W.L.R. 
1890 (C.A.) , i n  which a n  order  w a s  made under t h e  A c t  
g r a n t i n g  t h e  w i f e  t h e  r i g h t  t o  occupy t o  the e x c l u s i o n  
of t h e  husband. 

- T a r r  v .  Tarr [1971] p.162 (C.A.); Edmund Davies L . J . ,  
a t  166, r e f e r r e d  t o  t h e  u n n e c e s s a r i l y  obscure language 
of  t h e  Act .  Comment: S ,Cretney,  "Excluding Husband 
from Home" (1971) 121 N.L.J. 376. 



T h i s  d e c i s i o n  r e s o l v e s  one o f  the  d i f f i c u l t i e s  r a i s e d  by 
Maynard v.  Maynard. 17 

1.9 Under s e c t i o n  l ( 5 )  t h e  spouse w i t h  rights of 
occupat ion  under  s e c t i o n  1 i s  e n t i t l e d  t o  d i s c h a r g e  t h e  
l i a b i l i t i e s  of t h e  owner o r  t e n a n t  spouse i n  r e s p e c t  of 
r e n t ,  r a t e s ,  mortgage payments o r  o t h e r  ou tgoings .  For  
example, i f  t h e  husband l e a v e s  t h e  wife  i n  the home (or 
i f  she i s  r e s t o r e d  t o  o c c u p a t i o n  by t h e  c o u r t )  h e r  pay- 
ments t o  t h e  b u i l d i n g  s o c i e t y  o r  t h e  l a n d l o r d  i n  
s a t i s f a c t i o n  o f  t he  husband's l i a b i l i t y  a r e  as  good a s  
if they  w e r e  made by h im.18  If t h e  home is  h e l d  under 
a Rent A c t  t enancy ,  s e c t i o n  l ( 5 )  provides  t h a t  h e r  occu- 
p a t i o n  i s  t o  be t r e a t e d  a s  p o s s e s s i o n  by the husband; 
t h e  i n t e n t i o n  i s  t h a t  h i s  t enancy ,  and t h e r e f o r e  h e r  
r igh ts ,  should cont inue .  

1 . 1 0  Two r e c e n t  d e c i s i o n s  have shown t h e  l i m i t s  on 
a spouse ' s  r i g h t  t o  s t e p  i n t o  t h e  o t h e r  s p o u s e ' s  shoes 
under  s e c t i o n  l ( 5 ) .  The 
husband'was a s t a t u t o r y  t e n a n t  who had l e f t  h i s  wife  i n  
occupat ion;  he  cont inued  paying  t h e  r e n t  f o r  a t ime, then  
ceased  t o  do so. The l a n d l o r d  brought a n  a c t i o n  f o r  
possess ion  a g a i n s t  t h e  husband and w i f e ,  and obta ined  a 
p o s s e s s i o n  o r d e r  a g a i n s t  t h e  husband. No o r d e r  was made 
a g a i n s t  t h e  w i f e .  H e  then  sought  an o r d e r  f o r  possess ion  
a g a i n s t  t h e  w i f e  a s  a t r e s p a s s e r .  She a p p l i e d  under 
s e c t i o n  1 1  of t h e  Rent A c t  1968 which  e n a b l e s  a tenant  t o  

The f irst  i s  Perm v. m. l 9  

17. Para .  1.22 below d i s c u s s e s  a s i m i l a r  problem a r i s i n g  

18. There i s  a s p e c i a l  p r o v i s i o n  under s . 1 ( 5 )  which 

under  s.7. 

p r e s e r v e s  any c la im by a spouse a g a i n s t  t h e  o ther  
spouse t o  a b e n e f i c i a l  i n t e r e s t  by v i r t u e  of the 
payments. T h i s  does n o t  a f f e c t  the  p o s i t i o n  of the 
mortgagee. 

19. [ I9701 2 Q.B. 686 (C.A.). 
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apply t o  t h e  c o u r t  t o  suspend execut ion  of  t h e  o r d e r  and 
t o  r e s t o r e  t h e  t e n a n t ' s  r ights  on such terms a s  t o  pay- 
ment of r e n t  o r  o t h e r w i s e  a s  t h e  c o u r t  t h i n k s  f i t .  The 
Court  h e l d  a s  fo l lows:  

( a )  a p p l i c a t i o n s  under s e c t i o n  1 1  can be 
made o n l y  by the s t a t u t o r y  tenant ;  

(b) t he  w i f e ' s  r i g h t s  of o c c u p a t i o n  ( i n c l u d i n g  
h e r  r i g h t  t o  have h e r  occupat ion  t r e a t e d  
a s  p o s s e s s i o n  by h e r  husband) cont inued  
only  so long  a s  t h e  husband was " e n t i t l e d  
t o  occupy" as a s t a t u t o r y  t e n a n t ,  and 
were t h e r e f o r e  te rmina ted  when t h e  
p o s s e s s i o n  o r d e r  w a s  made a g a i n s t  h i m .  

1 . 1 1  Two members of t h e  c o u r t  d r e w  a t t e n t i o n  t o  t h e  
p o s s i b l e  hardships  which might a r i s e  because  a t e n a n t ' s  
w i f e  could not apply  under  s e c t i o n  1 1 .  Salmon L.J. sa id :  
"it seems anomalous t h a t  ... [ a f t e r  a possess ion  o r d e r ]  
she h a s  none of t h e  rights t h a t  h e r  husband would t h e n  
have''.20 Cross L.J.  s a i d :  "It i s  i l l o g i c a l  t h a t  she should 
n o t  have such a r i g h t  and ... it i s  n o t  d i f f i c u l t  t o  t h i n k  
of cases i n  which t h e  absence of such a r i g h t  would work 

We agree. 

Accordingly,  we propose t h a t  s e c t i o n  1 1  of 
t h e  Rent A c t  be amended t o  give t o  a 
s t a t u t o r y  t e n a n t ' s  spouse who i s  occupat ion 
t h e  r i g h t  t o  apply  t o  t h e  c o u r t .  

~ ~- ~~ ~ 

20. A t  691. 

21.  A t  696. 



1.12 The o t h e r  c a s e  i s  H a s t i n g s  and Thanet  Building 
S o c i e t y  v. Goddard.22 The  husband had l e f t  t h e  wife i n  
occupat ion  and had then  d e f a u l t e d  under t h e  mortgage. The 
b u i l d i n g  s o c i e t y  ob ta ined  a n  o r d e r  f o r  p o s s e s s i o n  a g a i n s t  
him. The w i f e  app l i ed  t o  be made a de fendan t  t o  the  
proceedings .  The Court  of Appeal held t h a t  t h e  bu i ld ing  
s o c i e t y  had no o b l i g a t i o n  t o  inform the  mor tgagor ' s  w i f e  
t h a t  t he  mortgage was i n  a r r e a r s .  It  was s a id  t h a t  such 
a requirement would be i m p r a c t i c a b l e ,  because  a bu i ld ing  
s o c i e t y  cou ld  s c a r c e l y  be expec ted  t o  keep t rack  of t h e  
mat r imonia l  s t a t u s  of i t s  mor tgagors ,  and it would 
probably be u n d e s i r a b l e  a s  l i k e l y  t o  l e a d  t o  t roub le  
between t h e  spouses.  The c o u r t  he ld  f u r t h e r  t h a t  it w a s  
no t  necessa ry  t o  se rve  n o t i c e  o f  the p roceed ings  on t h e  
mor tgagor ' s  spouse i n  occupa t ion .  Although i t  might be 
p rope r  t o  a l l o w  t h e  w i f e  t o  be jo ined  i f  she had a r e a l  
p rospec t  of paying t h e  mor tgage ,  which she  was ,  of course ,  
e n t i t l e d  t o  do under  s e c t i o n  l ( 5 )  , she  had no prospect o f  
do ing  so i n  the p resen t  c a s e .  

1.13 The c o u r t  r e f e r r e d  t o  s e c t i o n  36 of t h e  
Admin i s t r a t ion  of J u s t i c e  A c t  1970, but d i d  n o t  cons ider  
i t s  e f f e c t  a s  it w a s  not t h e n  i n  force.23 Under t h a t  
s e c t i o n ,  where a mortgagee b r i n g s  a p o s s e s s i o n  ac t ion  
( o t h e r  t h a n  a n  a c t i o n  f o r  f o r e c l o s u r e ) ,  i f  i t  appears t o  
t h e  c o u r t  t h a t  t h e  mortgagor i s  l i k e l y  t o  be a b l e  wi th in  
a reasonable  p e r i o d  t o  pay any  sums due o r  remedy any 
breach, t h e  c o u r t  may e x e r c i s e  c e r t a i n  powers. These 
powers i n c l u d e  ad journ ing  t h e  proceedings o r ,  on judgment 

22. [1970] 1 W . L . R .  1544 (C.A.) .  See S .  Cre tney ,  "The 

23. T h i s  s e c t i o n  implements, i n  a modified form, a 

Wife and t h e  Bu i ld ing  S o c i e t y "  (1971) 121 N . L . J .  75. 

recommendation of t h e  Payne Committee on  the  Enforce- 
ment of Judgment Debts,  Cmnd. 3909, p a r a .  1390. 
I t  came i n t o  f o r c e  on 1 February 1971. 



o r  a t  any t i m e  be fo re  execu t ion ,  s t a y i n g  o r  suspending 
execu t ion  o r  postponing d e l i v e r y  of p o s s e s s i o n  on such  
terms a s  t h e  c o u r t  t h i n k s  f i t .  

We Propose t h a t  where a mortgagee seeks t o  
recover  p o s s e s s i o n  t h e  mor tgagor ' s  spouse 
i n  occupa t ion  should have t h e  same r i g h t  as  
t h e  mortgagor t o  apply t o  t h e  c o u r t  f o r  t h e  
e x e r c i s e  of i t s  d i s c r e t i o n  i n  h i s  o r  h e r  
favour  under  s e c t i o n  36 of t h e  Admin i s t r a t ion  
of J u s t i c e  A c t  1970. 

1.14 We f u r t h e r  propose t h a t  i f  t h e  spouse of a 
mortgagor h a s  p r o t e c t e d  h i s  o r  h e r  r i g h t s  
of occupa t ion  by r e g i s t r a t i o n  under  the  
1967 A c t ,  t h e  mortgagee shou ld  be r equ i r ed  
t o  g ive  t h a t  spouse n o t i c e  of proceedings 
a g a i n s t  t h e  mortgagor f o r  r ecove ry  of 
possession.  I t  should a l s o  be  made c l e a r  
t h a t  t h e  spouse could apply t o  be joined 
a s  a p a r t y  t o  t h e  proceedings f o r  possession.  

Leave t o  be jo ined  ought  t o  be g iven  o n l y  where t h e r e  is  
a r easonab le  p rospec t  of t h e  a p p l i c a n t  spouse be ing  able 
t o  d i scha rge  t h e  mortgage o b l i g a t i o n s .  I n  view of t h e  
d e c i s i o n  i n  Perm v. m24 i t  should a l s o  be provided 
t h a t  t h e s e  r i g h t s  should not cease  t o  e x i s t  merely because 
t h e  o t h e r  spouse is  no longer  e n t i t l e d  t o  occupy, e.g. 
where a posses s ion  o r d e r  has  been made a g a i n s t  him. 

2 4 .  [ 19701 2 Q.B. 686 (C.A.) , para.  1 . 1 0  above. 
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2 ON DIVORCE OR NULLITY 

1 . l 5  A spouse’s  r i g h t s  of occupat ion u n d e r  the  Matri-  
monial  Homes A c t  1967 l a s t  o n l y  whi le  t h e  m a r r i a g e  s u b s i s t s .  
Under s e c t i o n s  l (8 )  and 2(2)  t h e y  a r e  i n  g e n e r a l  brought to  
a n  end by t h e  d e a t h  of t h e  o t h e r  spouse,  or by t h e  termin- 
a t i o n  of  t h e  marr iage by divorce o r  n u l l i t y .  There a r e  
two e x c e p t i o n s  t o  t h i s  r u l e :  

( a )  Extension of r i g h t s  of occupat ion  

1.16 The f i r s t  e x c e p t i o n  i s  t h a t  under  s e c t i o n  2(2) 
t h e  r i g h t s  of  occupat ion  a r e  n o t  brought t o  a n  end i f  
“ i n  t h e  e v e n t  of  a mat r imonia l  d i s p u t e  or estangement 
t h e  c o u r t  sees f i t  t o  d i r ec t  o therwise ,  by a n  o r d e r  made 
under  s e c t i o n  1 above d u r i n g  t h e  s u b s i s t e n c e  of  the  
marr iage” .  The e f f e c t  of  t h i s  p r o v i s i o n ,  read toge ther  
w i t h  s e c t i o n  5, appears  t o  be t h a t  t h e  c o u r t  must s t a t e  
e x p r e s s l y  t h a t  t h e  o r d e r  i s  t o  cont inue  notwi ths tanding  
a d ivorce .  Otherwise ,  even i f  a n  occupat ion  o r d e r  had 
been made f o r  a f i x e d  per iod  o f  y e a r s ,  i t  would come t o  
a n  end on a d i v o r c e  w i t h i n  t h a t  per iod .  An o r d e r  under 
s e c t i o n  2(2)  ex tending  r i g h t s  of occupat ion  beyond t h e  
t e r m i n a t i o n  of  t h e  marriage must be made before the decree  
a b s o l u t e ;  i t  may then  be r e g i s t e r e d  under s e c t i o n  5. I f  
no e x t e n s i o n  o r d e r  i s  so made and r e g i s t e r e d  t h e  Chief 
Land Registrar must c a n c e l  any  ear l ier  r e g i s t r a t i o n  on 
product ion  of a copy of t h e  d e c r e e .  25 

25. Matr imonial  Homes A c t  1967, s.5. 
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1.17 Once t h e  d e c r e e  i s  made a b s o l u t e ,  then,  u n l e s s  a n  
e x t e n s i o n  o r d e r  has  been made under  s e c t i o n  2(2), t h e  
spouses  r e v e r t  t o  t h e i r  p o s i t i o n  under  t h e  genera l  l aw .  
The former  w i f e  can  no longer  r e l y  on  any s t a t u t o r y  o r  
common l a w  r i g h t  t o  remain i n  occupat ion.26 
power t o  d e a l  w i t h  t h e  home a s  p a r t  o f  f i n a n c i a l  p r o v i s i o n ,  
whether  it w a s  owned by one spouse or by both.  It c o u l d ,  
f o r  example, reduce maintenance payments on an u n d e r t a k i n g  
t h a t  a spouse be al lowed t o  remain i n  occupat ion  of t he  
home;27 o r d e r  a t r a n s f e r  o r  s e t t l e m e n t  o f  t h e  home by one  
spouse f o r  t h e  b e n e f i t  of  t h e  o t h e r  spouse  o r  of c h i l d r e n  
of t h e  family;28 or, where both spouses  had b e n e f i c i a l  
i n t e r e s t s  i n  t h e  home, v a r y  these  i n t e r e s t s  a s  a post-  
nup t i a  1 s e t  t lement . '9 

The c o u r t  h a s  

1 . 1 8  These i n d i r e c t  powers t o  deal w i t h  occupat ion  do 
not  g i v e  t h e  same p r o t e c t i o n  a s  an o r d e r  under  t h e  1967 
A c t .  Unless  an e x t e n s i o n  o r d e r  under  t h a t  A c t  is made 
before  decree a b s o l u t e ,  t he  p r o t e c t i o n  o f  t h e  Act l a p s e s ,  
and no la ter  o r d e r  can  t a k e  e f f e c t  a s  a charge. It  seems 
anomalous and u n s a t i s f a c t o r y  t h a t  t h e  c o u r t  cannot d e a l  

d i r e c t l y  w i t h  t h e  occupat ion  of t h e  home a f te r  a d i v o r c e .  
An o r d e r  t h a t  a spouse be allowed t o  occupy t h e  home is  
merely one way of making f i n a n c i a l  p r o v i s i o n  f o r  t h a t  
spouse,  and should be cons idered  i n  c o n j u n c t i o n  w i t h  t h e  
c o u r t ' s  powers t o  o r d e r  p e r i o d i c a l  o r  lump sum payments, 

~ 

26. Vaughan v.  Vaunhan [1953] 1 Q.B. 762 (C.A.) ;  u n l e s s  

27. Ibid., per  Denning L.J.  a t  769. 

28.  Matrimonial  Proceedings  and P r o p e r t y  A c t  1970, S .4(a)  

t h e  spouses had made an agreement w h i c h  could be enforced.  

and (b)  . 
29. Matrimonial  Proceedings  and P r o p e r t y  Act 1970, s . ~ ( c ) ;  

Cook v.  Cook [1962] P.235 (C.A.); U l r i c h  v .  U l r i c h  and 
F e l t o n  [1968] 1 W . L . R .  180 (C.A.). 
- 
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o r  t r a n s f e r s  o r  s e t t l e m e n t s  o f  proper ty ,  and be  subjec t  
t o  t h e  same c r i t e r i a .  30 

W e  t h e r e f o r e  propose t h a t  the  c o u r t ’ s  powers 
t o  o r d e r  f i n a n c i a l  p r o v i s i o n  on g r a n t i n g  a 
d e c r e e  of d ivorce ,  n u l l i t y  o r  j u d i c i a l  separa- 
t i o n  should i n c l u d e  power t o  d e a l  d i r e c t l y  
w i t h  r i g h t s  of o c c u p a t i o n  i n  t h e  mat r imonia l  
home, and t h a t  a n  o r d e r  g r a n t i n g  o c c u p a t i o n  
r i g h t s  should have a s i m i l a r  e f f e c t  t o  t h a t  
of  a n  o r d e r  under  t h e  1967 Act. 

T h i s  p r o p o s a l  would not  a f f e c t  t h e  c o u r t ’ s  power under 
s e c t i o n s  1 and 2 ( 2 )  of t h e  1967 A c t  t o  make a n  order  d u r i n g  
t h e  s u b s i s t e n c e  of t h e  marriage expressed t o  cont inue beyond 
t h e  d a t e  of  decree ,  bu t  such a n  o r d e r  should  be subjec t  t o  
v a r i a t i o n  by t h e  c o u r t  g r a n t i n g  t h e  decree.  

( b )  T r a n s f e r  of  t e n a n c i e s  

1.19 The second e x c e p t i o n  t o  t h e  r u l e  t h a t  s t a t u t o r y  
occupat ion  r i g h t s  cease  on d i v o r c e  o r  n u l l i t y  arises where 
t h e  home i s  s u b j e c t  t o  t h e  Rent  A c t s .  Under s e c t i o n  7 of  
t h e  Matr imonia l  Homes A c t  1967, t h e  c o u r t  g r a n t i n g  a d e c r e e  
of d ivorce  o r  n u l l i t y  may o r d e r  t h a t ,  a s  f rom t h e  decree  
a b s o l u t e ,  t h e  tenancy be t r a n s f e r r e d  from one  spouse t o  
t h e  o t h e r .  If a n  o r d e r  is  made, t h e  f i r s t  spouse i s  
r e l i e v e d  of l i a b i l i t i e s  f a l l i n g  due a f t e r  t h e  d a t e  of d e c r e e  
a b s o l u t e ,  and t h e  c o u r t  may d i r e c t  both p a r t i e s  to  be j o i n t l y  
and s e v e r a l l y  l i a b l e  f o r  a l l  l i a b i l i t i e s  f a l l i n g  due b e f o r e  
t h a t  d a t e .  Tenancies  t o  which t h e  Rent A c t s  apply a r e ,  

~~~ ~~~ 

30. The c l o s e  r e l a t i o n s h i p  between a p p l i c a t i o n s  f o r  
f i n a n c i a l  p r o v i s i o n ,  a p p l i c a t i o n s  under  t h e  
Matr imonial  Homes Act 1967 and a p p l i c a t i o n s  under 
s. 17 of  t h e  Married Women’s Property A c t  1882, and 
t h e  d e s i r a b i l i t y  o f  h a v i n g  t h e  a p p l i c a t i o n s  and 
a p p e a l s  therefrom heard  by t h e  same t r i b u n a l  is  
recognised  i n  a P r a c t i c e  D i r e c t i o n  of 29 Jan.  1971, 
[1971] 1 W.L.R. 260. 
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broadly ,  t h o s e  of dwel l ing  houses w i t h  a r a t e a b l e  v a l u e  
(on 23 March 1965) of n o t  more than  2400 i n  G r e a t e r  London, 
o r  2200 elsewhere,  u n l e s s  they  a r e  l e t  a t  no r e n t  o r  a t  a 
r e n t  of less than two- th i rds  of t h e  r a t e a b l e  value.  31 

1.20 I t  h a s  been sugges ted  t h a t  t h e  c o u r t ' s  power t o  
t r a n s f e r  t e n a n c i e s  on d i v o r c e  should a p p l y  g e n e r a l l y  and  
n o t  be l i m i t e d  t o  t e n a n c i e s  t o  which t h e  Rent A c t s  a p p l y .  
S e c t i o n  7 i s  based on  a recommendation of  t h e  Morton 
C o m m i s ~ i o n . ~ ~  
t o  Rent A c t  c a s e s  w a s  as follows:33 

T h e i r  reason  f o r  l i m i t i n g  t h e  recommendation 

"We have conf ined  o u r  p r o p o s a l  . . . t o  t e n a n c i e s  
t o  which t h e  Rent R e s t r i c t i o n  A c t s  apply because  
we t h i n k  t h a t  i t  would be u n d e s i r a b l e  t o  i n t e r -  
fere w i t h  t h e  r ights  of t h e  l a n d l o r d  t o  t h i s  
e x t e n t  i n  r e s p e c t  of o t h e r  t e n a n c i e s .  I n  any  
e v e n t ,  so f a r  a s  p e r i o d i c  t e n a n c i e s  o u t s i d e  
t h e  scope of  t h e  Acts  a r e  concerned,  i t  i s  
n o t  p o s s i b l e  t o  a f f o r d  t h e  w i f e  e f f e c t i v e  
p r o t e c t i o n ,  s i n c e  t h e  l a n d l o r d  would always b e  
f r e e  t o  g i v e  h e r  n o t i c e  t o  q u i t  under  t h e  t e r m s  
of  t h e  o r i g i n a l  agreement .'I 

So f a r  as concerns l e t t i n g s  which do n o t  come w i t h i n  the  
r a t e a b l e  v a l u e  l i m i t s  f i x e d  by t h e  Rent A c t s ,  we agree w i t h  
t h e  Morton Commission's reasons  and do n o t  propose the 
e x t e n s i o n  of s e c t i o n  7 of  t h e  Matr imonial  Homes Act 1967 t o  
cover  such cases .  N e v e r t h e l e s s  there are many l e t t i n g s  
which, a l though w i t h i n  t h e  r a t e a b l e  v a l u e  l i m i t s ,  are 
e x p r e s s l y  excluded from t h e  Rent Acts  and which, t h e r e f o r e ,  
a r e  n o t  covered by s e c t i o n  7. The exc luded  l e t t i n g s  are, 
broadly ,  t h o s e  where the  l a n d l o r d ' s  i n t e r e s t  belongs t o  

31. The Government has announced i t s  i n t e n t i o n  not  t o  
r a i s e  t h e s e  rateable va lue  c e i l i n g s ,  d e s p i t e  t h e  
recommendation of  t h e  Franc is  Committee on t h e  Rent  
A c t s  (Cmnd. 4609): H.C. Deb. 10 March 1971, c o l s .  
422-43 1 . 

3 2 .  Cmd. 9678, para .  697 (ii) . 
33. I b i d . ,  para .  690 .  



t h e  Crown o r  t o  a Government d e ~ a r t m e n t , ~ ~  and those 
where t h e  l a n d l o r d  is  a l o c a l  a u t h o r i t y ,  t h e  Commission 
for t h e  New Towns, t h e  Housing Corpora t ion ,  a development 
c o r p o r a t i o n ,  a c h a r i t a b l e  h o u s i n g  t r u s t  o r ,  i n  c e r t a i n  
c i rcumstances ,  a housing a s s ~ c i a t i o n . ~ ~  
a u t h o r i t y  l e t t i n g s  account for  n e a r l y  two- th i rds  of a l l  
unfurn ished  l e t t i n g ~ , ~ ~  t h i s  seems u n f o r t u n a t e .  
i t  appears  t h a t  i n  p r a c t i c e  c o u n c i l s  g e n e r a l l y  permit 
widowed, d ivorced  o r  s e p a r a t e d  wives e i t h e r  t o  take  over 
t h e  tenancy o r  t o  move t o  a l t e r n a t i v e  accommodation, t h e  
e x t e n s i o n  of s e c t i o n  7 t o  these l e t t i n g s  would encourage 
and g i v e  legal f o r c e  t o  t h i s  p r a c t i c e .  The t r a n s f e r e e  
spouse would n o t  a c q u i r e  any g r e a t e r  r i g h t s  a g a i n s t  the 
l a n d l o r d  t h a n  t h o s e  of the  o r i g i n a l  tenant .  Hence, the 
l a n d l o r d  could  cont inue  t o  e x e r c i s e  t h e  u s u a l  powers of 
t e r m i n a t i o n .  F u r t h e r ,  under  s e c t i o n  7 ( 6 )  t h e  c o u r t  i s  
r e q u i r e d  t o  g i v e  t h e  l a n d l o r d  a n  o p p o r t u n i t y  of being 
heard .  I n  t h e s e  c i rcumstances  t h e r e  seems t o  be l i t t l e  
j u s t i f i c a t i o n  for excluding  any of t h e  l e t t i ngs  mentioned 
i n  s e c t i o n s  4 and 5 of the Rent  Act  1968 from the appl i -  
c a t i o n  of s e c t i o n  7 of the Matr imonia l  Homes A c t  1967, 
even though t h e  t r a n s f e r e e  spouse  would n o t  a c q u i r e  any 
s e c u r i t y  o f  t e n u r e .  

S i n c e  l o c a l  

Although 

We propose t h a t  s e c t i o n  7 be extended t o  
a l l  l e t t i n g s ,  p rovided  t h a t  they a r e  w i t h i n  
the r a t e a b l e  va lue  l i m i t s  l a i d  down by the  
Rent  A c t s .  

34. Rent A c t  1968, s . 4 .  

35. Rent A c t  1968, s.5. 

36. According t o  t h e  Family Expendi ture  Survey,  Report 
f o r  1969, p.78,of a sample of 3,341 u n f u r n i s h e d  
l e t t i n g s ,  2,135 were l o c a l  a u t h o r i t y  l e t t i n g s .  
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1.21 I n  t h e  c a s e  of  t e n a n c i e s  which remain o u t s i d e  
t h e  scope of s e c t i o n  7 ,  where t h e  tenancy  i s  a l e a s e  f o r  
a term of y e a r s ,  t h e  c o u r t  g r a n t i n g  a d e c r e e  of d i v o r c e  

37 o r  n u l l i t y  h a s  power t o  o r d e r  a t r a n s f e r  of  t h e  l e a s e  
provided t h a t  ass ignment  is permi t ted  by t h e  l e a s e  and 
t h e  l a n d l o r d ’ s  consent  is  obtained i f  necessary .  I t  
seems t o  u s  anomalous t h a t  t h e  s p e c i a l  power t o  t r a n s f e r  
t e n a n c i e s  under s e c t i o n  7 of t h e  Matr imonia l  Homes A c t  
1967 should be s e p a r a t e d  from the  g e n e r a l  powers t o  
t r a n s f e r  proper ty  under  t h e  Matr imonial  Proceedings and  
Proper ty  Act 1970. The  c r i t e r i a  l a i d  down by s e c t i o n  5 
of t h e  1970 Act should apply  t o  t h e  s p e c i a l  power u n d e r  
s e c t i o n  7 of t h e  1967 A c t  and t h e r e  seems no reason t o  
conf ine  t h e  e x e r c i s e  of  t h e  s e c t i o n  7 power t o  t h e  p e r i o d  
between decree  n i s i  and decree  a b s o l u t e .  

We t h e r e f o r e  propose t h a t  t h e  powers confer red  
on t h e  c o u r t  by s e c t i o n  7 of t h e  Matrimonial  
Homes Act 1967 should become p a r t  of t h e  
c o u r t ’ s  powers t o  d e a l  with f i n a n c i a l  provi- 
s i o n  on g r a n t i n g  a decree of  d i v o r c e  o r  n u l l i t y  
under  t h e  1970 A c t .  

I t  should a l s o  be cons idered  whether t o  extend the  exer -  
c i s e  of t h e  power t o  cases of j u d i c i a l  s e p a r a t i o n .  

1.22 There is  one f i n a l  mat te r  which sould be mentioned 
i n  r e l a t i o n  t o  s e c t i o n  7 .  I n  Maynard v. MaynardJ8 it w a s  
he ld  t h a t  a l though t h e  c o u r t  had power under  s e c t i o n  7 ( 3 )  
t o  o r d e r  that .  t h e  o r i g i n a l  t e n a n t  should  c e a s e  t o  be 
e n t i t l e d  t o  occupy t h e  home from t h e  d a t e  of decree 
a b s o l u t e  i t  had no power under  t h a t  s e c t i o n  t o  o r d e r  him 
t o  l e a v e  t h e  premises.  

37 .  Matrimonial  Proceedings and P r o p e r t y  Act 1970, s.4. 

38. [I9691 P.88. 



We propose t h a t  i t  be made c l e a r  t h a t  the 
c o u r t  h a s  power t o  make an o r d e r  u n d e r  
s e c t i o n  7 of t h e  Matr imonial  Homes A c t  
1967 d i r e c t i n g  t h e  o r i g i n a l  t e n a n t  t o  
l e a v e  t h e  premises.  39 

3 ON THE DEATH OF A SPOUSE 

( a )  Extension of r i gh t s  of o c c u p a t i o n  

1.23 Where the spouse who i s  the  owner o r  tenant  d i e s ,  

then ,  a s  on  d i v o r c e ,  t h e  s t a t u t o r y  r i g h t s  of occupat ion 
cease, u n l e s s  t h e  c o u r t  h a s  directed o t h e r w i s e  by an o r d e r  
made b e f o r e  t h e  death of t h e  spouse.  Such a n  o r d e r  can be 
made only  i n  t h e  event  of a mat r imonia l  d i s p u t e  o r  es t range-  
~ n e n t , ~ O a n d ,  presumably, t h e  c o u r t  must e x p r e s s l y  s t a t e  t h a t  
t h e  r ights of  occupat ion a r e  t o  cont inue notwi ths tanding  
d ivorce  o r  t h e  dea th  of t h e  owner o r  t e n a n t  spouse.  The 
e f f e c t  of these p r o v i s i o n s  i s  t h a t  u n l e s s  the  surv iv ing  
spouse had o b t a i n e d  dur ing  t h e  s u b s i s t e n c e  of t h e  marr iage 
a n  o r d e r  t o  occupy f o r  a f i x e d  o r  i n d e f i n i t e  per iod ,  not-  
w i t h s t a n d i n g  d i v o r c e  o r  t h e  d e a t h  of the  o t h e r  spouse, t h e  
r igh ts  of o c c u p a t i o n  under  the  Act would l a p s e ,  even i f  

they had been p r o t e c t e d  by r e g i s t r a t i o n .  Under sec t ion  5, 
t he  r e g i s t r a t i o n  must be c a n c e l l e d  on proof of death 
u n l e s s  there had been a n  e x p r e s s  order  e x t e n d i n g  r i g h t s  
of occupat ion  beyond t h e  t e r m i n a t i o n  of t h e  marr iage ,  

39. I n  t h e  m a j o r i t y  of c a s e s  t h e  cour t  would now be a b l e  
t o  make a n  o r d e r  under  s.1: 
(C.A.), o v e r r u l i n g  Maynard v.  Maynard o n  t h i s  poin t .  

m v .  Tarr [1971] p.162 

40. Matrimonial  Homes A c t  1967, s.2(2). 
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1.24 I n  o u r  view, t h e  c o u r t  e x e r c i s i n g  family provi -  
s i o n  j u r i s d i c t i o n  should have the  same power t o  d e a l  w i t h  
occupat ion  r i g h t s  a s  t h o s e  which t h e  c o u r t  g r a n t i n g  a 
decree  of d ivorce ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  c o u l d  
e x e r c i s e  i f  o u r  e a r l i e r  proposa l  w e r e  implemented. 41 

W e  t h e r e f o r e  provose t h a t  whether  or not  
a n  o r d e r  concern ing  occupat ion  r i g h t s  had 
been made d u r i n g  j o i n t  l i v e s ,  a surv iv ing  
spouse should be e n t i t l e d  t o  a p p l y  under 
the  I n h e r i t a n c e  (Family P r o v i s i o n )  A c t  1938 
f o r  an o r d e r  g r a n t i n g  o r  e x t e n d i n g  
occupat ion  r igh ts  i n  the  mat r imonia l  home. 

The power t o  d e a l  w i t h  occupat ion  r ights  should become 
p a r t  o f  t he  powers t o  dea l  d i r e c t l y  w i t h  p roper ty  w h i c h ,  
i n  a n o t h e r  p a r t  of t h e  Paper,l t2 
g iven  t o  t h e  c o u r t  e x e r c i s i n g  family p r o v i s i o n  j u r i s d i c -  
t i o n .  The terms of a n  o r d e r ,  and i t s  e f f ec t ,  should be 
s i m i l a r  t o  those  of o r d e r s  under t h e  Matr imonial  Homes 
A c t  1967, s e c t i o n  1. 

we propose  should be  

43 

41. Para .  1.18 above. 

4 2 .  Para.  3.28 below. 

43. A s  the  r i g h t  of occupat ion  would depend on a c o u r t  
o r d e r  which could i n c l u d e  a p p r o p r i a t e  terms a s  t o  
payment of ou tgoings ,  etc. ( c f .  Matr imonial  Homes 
A c t  1967 s,1(3)), the d i f f i c u l t i e s  which were 
f o r e s e e n  by t h e  Committee on the  Law of I n t e s t a t e  
Success ion  i n  g i v i n g  an automatic  r i g h t  t o  r e s i d e  
i n  c a s e s  of  i n t e s t a c y  would be avoided .  Report of 
t h e  Committee on t h e  Law of I n t e s t a t e  Succession,  
1951, Cmd. 8310, p a r a .  27. 



( b )  Transmission of tenancies  

1.25 I f  t h e  matr imonial  home i s  held by a husband 
under  a Rent A c t  tenancy,on h i s  dea th  h i s  widow w i l l  
become t h e  s t a t u t o r y  t e n a n t  by success ion ,  b u t  only i f  
she was r e s i d i n g  w i t h  h i m  a t  h i s  death.44 The proviso 
could l e a d  t o  a n  anomalous s i t u a t i o n .  A w i f e  who is  
d e s e r t e d  by h e r  husband i s  e n t i t l e d ,  under  s e c t i o n  1 of 
t h e  Matr imonial  Homes Act 1967, t o  cont inue  t h e  pro tec ted  
tenancy by remaining i n  o c c u p a t i o n  and by p a y i n g  the  
rent .45 
t r a n s f e r  the p r o t e c t e d  tenancy  t o  her.46 
husband d i e s  w i t h o u t  any d i v o r c e  o r  n u l l i t y ,  she w i l l  
have no r i g h t  t o  succeed t o  t h e  tenancy, u n l e s s  she can 
show t h a t  d e s p i t e  h i s  d e s e r t i o n  h e  could s t i l l  be regarded 
a s  r e s i d i n g  w i t h  h e r  a t  t h e  premises .  

If  there  i s  a d i v o r c e  o r  n u l l i t y ,  t h e  c o u r t  can 
But  i f  h e r  

We propose t h a t  a w i f e  who has c o n t i n u e d  
a p r o t e c t e d  o r  s t a t u t o r y  tenancy by 
remain ing  i n  o c c u p a t i o n  a f t e r  h e r  husband's  
d e p a r t u r e  be g iven  t h e  b e n e f i t  of t he  t rans-  
m i s s i o n  p r o v i s i o n s  u n d e r  Schedule I o f  the 
Rent A c t  1968. 

1.26 Another  anomaly i s  t h a t  t h e  r u l e s  concerning 
t r a n s m i s s i o n  of s t a t u t o r y  t e n a n c i e s  apply o n l y  i n  favour  
of a widow, and n o t  a widower. A widower may, of course,  
be regarded a s  a successor  t e n a n t  i f  he was a member of 
h i s  deceased w i f e ' s  family r e s i d i n g  w i t h  h e r  a t  the t i m e  
o f ,  and f o r  t h e  per iod  of s i x  months immediately before ,  
h e r  death.47 But h i s  r i g h t  t o  succeed t o  the  tenancy i n  

4.4. Rent A c t  1968, Sch.1, p a r a .  2. 

45. Matrimonial  Homes A c t  1967, s . l ( 5 ) .  

46.  s.7. 

47. Rent A c t  1968, Sch. 1 ,  para .3 .  



such a c a s e  i s  not  n e c e s s a r i l y  e x c l u s i v e ,  as t h e r e  may 
b e  o t h e r  members of t h e  family e q u a l l y  q u a l i f i e d ;  d i s p u t e s  
may be s e t t l e d  i n  county c o u r t  p roceedings .  The r i g h t s  
of occupat ion  under  t h e  Matrimonial  Homes A c t  1967 a p p l y  
e q u a l l y  t o  husbands and wives.  I n  o u r  view husbands and 
wives should a l s o  be t r e a t e d  i n  t h e  same way by t h e  Rent  
A c t s .  

We t h e r e f o r e  propose t h a t  a widower be 
given t h e  same r i g h t  t o  succeed t o  a 
s t a t u t o r y  tenancy under  Schedule  1 of 
t h e  Rent A c t  1968 a s  a widow. 

B. OWNERSHIP OF THE MATRIMONIAL HOME 

1 PRESENT RULES 

1.27 I n  t h i s  s e c t i o n  we d e s c r i b e  as  b r i e f l y  a s  p o s s i b l e  
t h e  t e c h n i c a l  and complex r u l e s  govern ing  the  ownership of 
t h e  matr imonial  home. Readers  who are n o t  i n t e r e s t e d  i n  
t h e  n i c e t i e s  of p r o p e r t y  law w i l l  f i n d  a s h o r t  summary of 
t h e  g e n e r a l  e f f e c t  of t h e  p r e s e n t  law a t  t h e  end of t h i s  

48. P a r a s .  1.49-1.51. 

5 2  



( a )  Ownership d u r i n g  marr iage 

1.28 With c e r t a i n  e x c e p t i o n s ,  t h e  o r d i n a r y  r u l e s  of 
p r o p e r t y  l a w  a r e  a p p l i e d  t o  determine t h e  ownership of 
t h e  mat r imonia l  home.49 These r u l e s  a r e :  

(i) The conveyance o r  o t h e r  document 
of  t i t l e  e s t a b l i s h e s  t h e  legal 
t i t l e  t o  p r o p e r t y ;  a n  i n t e r e s t  c a n  
be c r e a t e d  o r  d i sposed  of o n l y  by 
w r i t i n g  s i g n e d  by t h e  person c r e a t i n g  
o r  conveying t h e  same. 50 

( i i )  A d e c l a r a t i o n  of t r u s t  r e s p e c t i n g  
a n  i n t e r e s t  i n  l a n d  must be evidenced 
by w r i t i n g  and s igned .  51 

( i i i )  A d i s p o s i t i o n  o f  a t r u s t  o r  e q u i t a b l e  
52 i n t e r e s t  must b e  i n  w r i t i n g  and signed. 

49. P e t t i t t  v .  P e t t i t t  [1970] A.C. 777 (H.L.) per  
Lord M o r r i s  a t  803, Lord Upjohn a t  812-813; 
G i s s i n g  v. G i s s i n g  [1970] 3 W.L.R. 255 (H.L.) 
p e r  Viscount  Dilhorne a t  262, Lord Dip lock  a t  
267. 

50. Law o f  P r o p e r t y  Act 1925, s . S J ( l ) ( a ) .  I n  the  
case of r e g i s t e r e d  land ,  a l though t h e  terminology 
d i f f e r s ,  t h e  p r i n c i p l e s  are t h e  same. 

51. s . 5 3 ( 1 ) ( b ) .  

52.  s . 5 3 ( l ) ( c ) .  
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1.29 Where t h e  documents of t i t l e  expres s ly  d e c l a r e  
both  t h e  l e g a l  and b e n e f i c i a l  i n t e r e s t s  i n  t h e  p r o p e r t y ,  
t h i s  i s  g e n e r a l l y  regarded  a s  c o n c l u s i v e  under t h e  above  
r u l e s  i n  t h e  absence of f r a u d  o r  mistake.53 
t h e  documents a r e  s i l e n t  a s  t o  t h e  b e n e f i c i a l  i n t e r e s t ,  
t hey  are not n e c e s s a r i l y  conclus ive  as  r ega rds  t h a t  
i n t e r e s t ,  s i n c e  t h e  above r u l e s  do n o t  a f f ec t  t h e  crea- 
t i o n  of  r e s u l t i n g ,  imp l i ed  o r  c o n s t r u c t i v e  t r u s t s .  
Where a conveyance is  made t o  one pe r son ,  bu t  t h e  
purchase  p r i c e  i s  provided  by ano the r  ( t h e  pu rchase r ) ,  a 
r e s u l t i n g  t r u s t  i n  a f a v o u r  of t h e  p u r c h a s e r  i s  presumed. 
S i m i l a r l y ,  i f  t h e  purchase  p r i c e  i s  p rov ided  by two or 
more pe r sons  and t h e  p rope r ty  i s  conveyed t o  one of them, 
a r e s u l t i n g  t r u s t  on behal f  o f  both i s  presumed, i n  
p r o p o r t i o n  t o  t h e i r   contribution^.^^ 
i n  e i t h e r  case ,  be d i s p l a c e d  by ev idence  of an i n t e n t i o n  
t o  t h e  con t r a ry .  The r e s u l t i n g  t r u s t  i s  of  g r e a t  importance 
i n  e s t a b l i s h i n g  t h e  r e s p e c t i v e  p r o p e r t y  r i g h t s  of husband 
and w i f e  e s p e c i a l l y  where both have c o n t r i b u t e d  t o  t h e  
purchase  p r i c e .  
whom t h e  proper ty  i s  conveyed i s  t h e  w i f e  (o r  the  c h i l d )  
of  t h e  purchaser ;  i n  such a case  i t  i s  presumed t h a t  t h e  

But where 

54 

55 

The presumption Can, 

But i t  does not app ly  i f  t h e  person t o  

5 3 .  Brown and S t a n i e k  v .  S t an iek  (1969) 211 E.G. 283; 
Boydell  v. G i l l e s  i e  0 2 1 6  E.G. 1505; P e t t i t t  
v. - P e t t i t t  h C .  777 (H.L.) p e r  Lord Upjohn 
a t  813; i n  o t h e r  c a s e s  i t  has  been suggested t h a t  
a n  expres s  d e c l a r a t i o n  i s  c o n c l u s i v e  only  i f  it 
expressed  t h e  r e a l  i n t e n t i o n  of t h e  p a r t i e s ,  and 
was in tended  t o  be b inding  whatever  might happen: 
Wilson v. Wilson [ l963]  1 W.L.R. 601 ( C . A . ) ;  Bedson 
v .  Bedson 2 Q.B. 666 ( C . A  ) Ma e s  v. Mayes 
( i y r n o  E.G. 935; Wilson v .  w i l B o n + k 9 1  1 W.L.R. 
1470. See a l s o  Gare th  Miller, "Conveyance and 
B e n e f i c i a l  I n t e r e s t s "  ( 1970) 34 Conv. 156, 

54. Law of P rope r ty  A c t  1925, s . 53 (2 ) .  See G i s s i n g  v. 
G i s s i n g  [1970] 3 W.L.R. 255, 267 ( H . L . 1 ,  Per 
Lord Diplock. 

55. Dyer v .  (1788) 2 Cox E q .  92, 93. 

56. v. Bu l l  r i g551  1 Q.B. 234(C.A.). 

54. 



purchase r  i n t ended  t o  make a gif t .57 

of advancement can  i t s e l f  be r e b u t t e d  by ev idence  of 
i n t e n t i o n  t o  t h e  c o n t r a r y .  

Th i s  presumption 

58 

( i )  Purchase p r i c e  provided by one spouse 

1.30 I f  t h e  whole pu rchase  p r i c e  ( i n c l u d i n g  the  
i n i t i a l  c a p i t a l  payment and t h e  mortgage repayments) 
i s  provided by one spouse and t h e  home i s  conveyed i n t o  
t h e  name of t h a t  spouse, it i s  t h e  s o l e  p r o p e r t y  of 
t h a t  spouse.  Th i s  a p p l i e s  whether  the  p r o p e r t y  was 
acqui red  b e f o r e  o r  du r ing  t h e  marriage.  An e q u i t a b l e  
i n t e r e s t  i n  f a v o u r  of t h e  o t h e r  spouse must be  proved 
by w r i t i n g .  59 

1.31 If t h e  p rope r ty  is conveyed i n t o  t h e  name of 
t h e  spouse who d i d  not p rov ide  any p a r t  of t h e  purchase 
p r i c e  then  d i f f e r e n t  presumpt ions  apply a c c o r d i n g  t o  
whether t h e  husband o r  t h e  w i f e  provided t h e  purchase 
p r i c e :  

( a )  I f  t h e  wi fe  provided  the  pu rchase  
p r i c e  and t h e  p r o p e r t y  was conveyed 
i n t o  t h e  name of t h e  husband, t h e  
presumption of re su  1 t ing  t r u s t  
a p p l i e s .  I n  t h e  absence of ev idence  
t o  t h e  c o n t r a r y  t h e  husband w i l l  be  

57. 

55. 

59. 

See Lord Upjohn i n  P e t t i t t  v .  P e t t i t t  [1970] A.C. 
777 a t  814 (H.L. ) ;  Gascoi  ne v. Gascol ne  [ I 9 1 8 1  
1 K.B. 223; S i l v e r  v .  S i l C e r  [19&.R. 259 
(C.A.); Dunbar v. Dunb-091 2 Ch. 639; 
TO h i l l  =hili-) 217 E.G. 645(C.A.);cf. - So&- v. Fos*58) 4 K. & J. 152. 

See n. 62 below. 

Law of P rope r ty  Act 1925, s .53( l ) ( b ) .  The re  i s  an  
excep t ion  i f  t h e  o t h e r  spouse  acqui res  a n  i n t e r e s t  
by a c o n t r i b u t i o n  t o  t h e  improvement of t h e  proper ty ,  
s e e  pa ra .  1.40 below. 
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regarded as ho ld ing  t h e  p r o p e r t y  
on t r u s t  f o r  t h e  b e n e f i t  o f  h i s  
wi fe .  60 

( b )  On t h e  o t h e r  hand, i f  t h e  husband was 
t h e  pu rchase r  and t h e  p r o p e r t y  was 
conveyed i n t o  t h e  name of  t h e  wi fe  
t h e  presumption of advancement nega tes  
t h e  r e s u l t i n g  t r u s t .  The husband i s  
presumed t o  have made a g i f t  t o  h i s  
w i f e ,  who t h e r e f o r e  h a s  b o t h  t h e  l e g a l  

61 and e q u i t a b l e  t i t l e  t o  the-pproperty, 
This presumption can be r e b u t t e d  by 
evidence t o  t h e  con t r a ry .  62 

1.32 If t h e  p rope r ty  had been conveyed i n t o  j o i n t  
names, prima f a c i e  t h e  same presumptions dpply.  I f  
t h e  w i f e  provided t h e  whole purchase p r i c e  t h e r e  would 
be a r e s u l t i n g  t r u s t  t o  h e r  i n  r e spec t  of t h e  whole, and 
i f  t h e  husband provided t h e  whole purchase  p r i c e  he would 
be presumed t o  have made a g i f t  t o  h i s  w i f e  of half .63 
The b e t t e r  view seems t o  be t h a t  where t h e  wi fe  pu rchase r  
p u t s  t h e  p rope r ty  i n t o  j o i n t  names t h i s  f a c t  i s  some 
evidence  of i n t e n t i o n  t o  c r e a t e  a j o i n t  b e n e f i c i a l  t enancy ,  

60. 

61. 

62. 

63. 

Merc ie r  v. Merc ie r  [1903] 2 Ch. 98 (C.A.). Lord Upjohn, 
i n  P e t t i t t  v .  P e t t i t t ,  a t  815, sugges t ed  t h a t  " t h e r e  
w i l l  i n  almost eve ry  c a s e  be some exp lana t ion  (however 
s l i g h t )  of t h i s  ( t oday)  r a t h e r  unusua l  course". See  
W r a g  v .  S t e e l e  (1814) 2 V. & B. 388. 

Note 57 above. 

S i l v e r  v .  S i l v e r  19581 1 W.L.R. 259(C.A.); Fa l cone r  
v .  Fa lconer  [1970\ 1 W.L.R. 1333(C.A.). Proof of 
f r a u d u l e n t  i n t e n t  cannot  be set  up  t o  rebut  a presump- 
t i o n  of advancement: Gascoigne v. Gascoigne [1918]  
1 K.B. 2-23; Re Emery's Investment T r u s t s  [1959] Ch.410; 
T inke r  v. T inker  [1970] P. 136 (C.A.). 

R e  Hicks (1917) 117 L.T. 360 (Ch.D.1. 
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and may be s u f f i c i e n t  t o  r e b u t  t h e  presumption of 
r e s u l t i n g  t r u s t .  64 

1.33 I n  s i t u a t i o n s  where a presumption ar ises  t h e  
c o u r t  can  c o n s i d e r  evidence of t h e  p a r t i e s '  i n t e n t i o n s  
and a l l  t h e  sur rounding  c i rcumstances  i n  d e c i d i n g  
whether  t he  presumption i s  r e b u t t e d .  If there  i s  no 
evidence,  i f  it is  i n c o n c l u s i v e ,  o r  i f  i t  conf i rms  t h e  
presumption,  t h e n  the  presumption w i l l  apply .  S ince  
t h e r e  w i l l  n e a r l y  always be some evidence w h i l e  both 
p a r t i e s  are l i v i n g ,  t h e  most impor tan t  a p p l i c a t i o n  of 
t h e  presumptions now i s  a f t e r  t h e  dea th  of a spouse,  
where t h e  b e n e f i c i a l  ownership has t o  be determined f o r  
es ta te  duty  purposes .  

1.34 We l e a v e  open for t h e  p r e s e n t  t h e  d e s i r a b i l i t y  
or o t h e r w i s e  of the  presumption of advancement. If changes 
i n  t h e  law p u t  forward i n  t h i s  p a r t  of t h e  P a p e r  were 
implemented, n e i t h e r  the presumption of advancement nor 
t h a t  of r e s u l t i n g  t r u s t  would have any f u r t h e r  re levance 
as  regards the  matr imonial  home. I f  changes considered 
i n  P a r t  5 of t h e  Paper  (Community of P r o p e r t y )  were 
i n t r o d u c e d ,  these presumptions would have l i t t l e  relevance 
t o  any of t h e  p r o p e r t y  r i gh t s  o f  t h e  spouses .  Because of  
t h i s ,  we  have inc luded  t h e  presumption of advancement among 
t h o s e  i t e m s  which cannot c o n v e n i e n t l y  be c o n s i d e r e d  u n t i l  
t h e  f u t u r e  shape of fami ly  p r o p e r t y  law h a s  been s e t t l e d .  65  

64. 

65.  

P e t t i t t  v .  P e t t i t t  r1970]  A.C.  777 (H.L.) p e r  
Lord Upjohn a t  815; S n e l l ,  Equi ty  (26th  ed.)  
p.194; c f .  Grzeczkowski v. Jedynska ( 1971) 121 
N.L.J. 83 ( C . A . ) .  

See Genera l  I n t r o d u c t i o n ,  p a r a .  0.45 f f .  
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We r e c o g n i s e ,  however, t h a t  a presumption which o p e r a t e s  
i n  favour  of one spouse only  i s  an a p p a r e n t  anomaly i n  
modern t i m e s .  66 

( i i )  Purchase p r i c e  provided by both spouses  

1.35 When t h e  purchase  p r i c e  i s  c o n t r i b u t e d  by b o t h  
spouses  prima f a c i e  t h e  b e n e f i c i a l  ownership of t h e  
p r o p e r t y  i s  v e s t e d  i n  them by r e s u l t i n g  t r u s t  i n  propor-  
t i o n  t o  t h e i r  o r i g i n a l   contribution^.^^ T h i s  i s  s u b j e c t  
t o  any i n t e n t i o n  o r  agreement of t h e  p a r t i e s ,  express  
o r  implied,  t o  which t h e  c o u r t  w i l l  g i v e  e f f e c t .  
Conveyance i n t o  j o i n t  names w i l l ,  of c o u r s e ,  s t r e n g t h e n  
t h e  i n f e r e n c e  t h a t  t h e  b e n e f i c i a l  i n t e r e s t  w a s  in tended  
t o  be h e l d  j o i n t l y .  I n t e n t i o n  i s  of p a r t i c u l a r  importance 
i n  e s t a b l i s h i n g  whether  a p a r t i c u l a r  payment was a g i f t  

68  

66. The Morton Commission,Cmd. 9678, para.703 recommended 
" t h a t  t h e  presumption of advancement should o p e r a t e  
i n  t h e  husband's f a v o u r  i n  t h e  same way a s  i t  o p e r a t e s  
i n  t h e  w i f e ' s  favour" .  See a l s o  T.K. Earnshaw, 
"Presumption of Advancement" (1971) 121 N . L . J .  96 
and 120. 

1 A l l  E.R. 328 (C.A.); 
234 (C.A.1; GisSin v. 

( H . L . ) .  Even whEre 
the DrfDertv is i n  t h e  w i f e ' s  name. t h e  f a c t  t h a t  
both' haEe c o n t r i b u t e d  tends  t o  r e b u t  t h e  presumption 
o f  advancement: F i s h  v.  F ish  (1966) 1 1 0  So1.J. 228 
(C.A.); Fennel1 v T F Z n n e l m 9 6 6 )  1 1 0  So1.J. 707 (C.A.); 
Fa lconer  v .  F a l c o n e r  [I9701 1 W.L.R. 1333 (C.A.); 
Lat imer  v. L W ( 1 9 7 0 )  114 Sol .  J. 973 ( C . A . ) ;  c f .  
T o g h i l l  v .  T o g h i l l  (1971) 217 E.G. 645 (C.A.) .  S e e  
a l s o  t h e  o b s e r v a t i o n  of Lord Upjohn i n  P e t t i t t  v. 
P e t t i t t  [1970] A.C. 777, 815 ( H . L . ) .  This  l e a d s  t o  
t h e  a p p a r e n t l y  absurd  r e s u l t  t h a t  a w i f e  who pays 
noth ing  may g e t  t h e  whole i n t e r e s t ,  whereas a w i f e  who 
makes a c o n t r i b u t i o n  may g e t  an i n t e r e s t  i n  p r o p o r t i o n  
t o  h e r  c o n t r i b u t i o n :  s e e  T.K.  Earnshaw (1971) 121 
N . L . J .  96 and 120. 

68. For  example, where t h e  document o f  t i t l e  e x p r e s s l y  
d e c l a r e s  t h e  b e n e f i c i a l  i n t e r e s t s ;  s e e  para.  1.29, 
n.53 above. 



o r  a loan ,  and whether it created a b e n e f i c i a l  i n t e r e s t  
i n  p rope r ty ,  o r  gave rise t o  a mere l i e n , 6 9  Most homes 
a r e  purchased by means of a s m a l l  c a p i t a l  payment, t h e  
bu lk  of t h e  purchase  pr ice  b e i n g  secured  by a mortgage 
repayable  by i n s t a l m e n t s  o u t  of  income. Where t h e  home 
i s  conveyed i n t o  the name of one spouse t h e  o t h e r  spouse 
may d e r i v e  a b e n e f i c i a l  i n t e r e s t  no t  on ly  f rom d i r e c t  
c o n t r i b u t i o n s  t o  t h e  o r i g i n a l  c a p i t a l  sum b u t  a l s o  from 
subsequent c o n t r i b u t i o n s  t o  mortgage repayments. 

1.36 C o n t r i b u t i o n s  a r e  n o t  l imi t ed  t o  d i rec t  cash 
payments. For example, a s p o u s e ' s  unpaid work i n  t h e  
o t h e r  spouse ' s  bus iness  h a s  been  h e l d  t o  be a c o n t r i -  
b u t i o n  t o  t h e  bus iness ,  g i v i n g  t h e  spouse a n  i n t e r e s t  i n  
t h e  proceeds  of s a l e  of t h e  b u s i n e s s  and i n  p rope r ty  
bought w i t h  t h e   proceed^.^' However, i t  i s  less  easy 
t o  s t a t e  c l e a r l y  t h e  r u l e s  r e g a r d i n g  o t h e r  forms of 
c o n t r i b u t i o n .  Of t en  both spouses  a r e  e a r n i n g  and both 
make c o n t r i b u t i o n s  t o  t h e  household expenses wi thout  any 
s p e c i f i c  a l l o c a t i o n  of r e s p o n s i b i l i t i e s .  For example, 
one spouse may pay o f f  t h e  mortgage w h i l e  t h e  o t h e r  pays 
o t h e r  household b i l l s .  It i s  o f t e n  d i f f i c u l t  t o  determine 
t h e  e x a c t  n a t u r e  and e x t e n t  o f  each spouse ' s  con t r ibu t ion .  
To meet t h i s  s i t u a t i o n  the  C o u r t  of Appeal developed two 
p r i n c i p l e s .  The  first w a s  t h a t  where both spouses  were 

69.  A l i e n  may ar ise  from a payment made t o  d i scha rge  an  
encumbrance o r ,  by agreement ,  t o  e f f e c t  r e p a i r s  o r  
improvements; as regards c o n t r i b u t i o n s  by a spouse t o  
improvements, s ee  para. 1.40 below. 

70. Nixon v. Nixon [I9691 1 W.L.R. 1676 (C.A.1; Muetzel 
V. Muetze l  [1970] 1 W.L.R. 188 (C.A.); R e  Cummins 
The  T imes ,  14 J u l y  1971, p.8 (C.A.). 
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c o n t r i b u t i n g  t o  t h e  g e n e r a l  expenses of  t h e  family,  t h i s  
was evidence from which t h e  c o u r t  could  i n f e r  an impl ied  
p o o l i n g  agreement o r  j o i n t  venture ,  and t h a t  t h e  spouses  
should s h a r e  t h e  b e n e f i c i a l  i n t e r e s t  i n  fami ly  a s s e t s  
a c q u i r e d  from t h e  The second p r i n c i p l e  was t h a t  
where t h e  p r e c i s e  c o n t r i b u t i o n s  of each spouse could n o t  
be c a l c u l a t e d ,  t h e  c o u r t  should have a d i s c r e t i o n  t o  
d i v i d e  t h e  p r o p e r t y  on a n  e q u i t a b l e  b a s i s .  This  i n  p r a c t i c e  

72 l e d  t o  t h e  a p p l i c a t i o n  of t h e  maxim: “ e q u a l i t y  i s  e q u i t y ” .  
Recent cases went even f u r t h e r .  I t  was h e l d  t h a t  i f  t h e  
spouses  had en tered  i n t o  a j o i n t  v e n t u r e  o r  had pooled 
r e s o u r c e s  f o r  t h e  purpose of a c q u i r i n g  a fami ly  a s s e t ,  
and each c o n t r i b u t e d  what he or she c o u l d ,  then  t h e  p r o p e r t y  
should be shared equally.73 
d i f f i c u l t  t o  r e c o n c i l e  w i t h  t h e  p r o p e r t y  l a w  p r i n c i p l e s  
o u t  l i n e d  above. 

Some of  t h e s e  dec is ion  w e r e  

1.37 The House of Lords has  now r u l e d  i n  two d e c i s i o n s  
t h a t  t h e r e  a r e  no s p e c i a l  r u l e s  a p p l i c a b l e  t o  husband and  
wife  cases. Thei r  p r o p e r t y  r i g h t s  must b e  determined i n  
accordance wi th  t h e  g e n e r a l  r u l e s  of p r o p e r t y  law.74 A 

72. Rimmer v.  Rimmer [1953] 1 Q.B. 63 (C.A.1; Cobb V -  Cobb 
WJ 1 W.L.R. 731 (C.A.1.  

73. E . g .  U l r i c h  v.  U l r i c h  and F e l t o n  19681 1 W.L.R. 180 
(C.A.’);a man v. Cha man 19 95 1 W.L.R. 1367 (C.A.); 
G i s s i n  v. Gyssin [* bh.L.85 and 105 (C.A.1 (reversed 
on appEal;  s e e  be?ow); _Baker v. Baker (1970) 114 Sol. 
J. 356 ( C . A . ) .  These s p e c i a l  r u l e s  appl ied  o n l y  t o  
husband and w i f e  and n o t ,  f o r  example,  t o  a mistress: 
D i w e l l  v.  Farnes  [1959] 1 W.L.R. 624. 

74. P e t t i t t  v. P e t t i t t  [1970] A.C. 777 (H.L . )  p e r  Lord 
Morr i s  a t  803, Lord Upjohn a t  812-813; Giss ing  v. 
G i s s i n  [1970] 3 W.L.R. 255 (H.L.) p e r  Viscount Dilhorne 
d L o r d  Diplock a t  267. 
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spouse may a c q u i r e  a b e n e f i c i a l  i n t e r e s t  i n  proper ty  
i n  t h e  name of t h e  o t h e r  spouse  if t h e r e  i s  a n  express 
agreement t o  t h a t  e f f e c t ,  or if he o r  she makes a d i r e c t  
c o n t r i b u t i o n  t o  t h e  purchase  p r i c e ,  e i t h e r  t o  t h e  c a p i t a l  
payment o r  t o  t h e  mortgage  instalment^.^^ 
o t h e r  payments f o r  t h e  b e n e f i t  of t he  f ami ly ,  t h e i r  Lord- 
s h i p s  seemed t o  be i n  agreement t h a t  such payments would 
n o t  a l o n e  g i v e  r ise  t o  a b e n e f i c i a l  i n t e r e s t . 7 6  
w e r e  expressed  i n  G i s s i n g  v .  G i s s i n g  t o  t h e  e f f e c t  t h a t  
such payments might g i v e  rise to a b e n e f i c i a l  i n t e r e s t  i f  
t hey  were r e f e r a b l e  t o  t h e  a c q u i s i t i o n  because ,  for example, 
of a n  arrangement between t h e  spouses,77 o r  because t h e  
spouse  making t h e  payments had undertaken c e r t a i n  l i a b i l i -  
t i e s  of t h e  o t h e r  spouse a t  t h e  time of t h e  purchase  a s  a 
r e s u l t  of which a n  arrangement could  be in fe r r ed .78  Lord 
R e i d ' s  view was t h a t  t h e  d i s t i n c t i o n  between d i r e c t  c o n t r i -  
b u t i o n s  and i n d i r e c t  c o n t r i b u t i o n s  might be unworkable and 
t h a t  it should  be p o s s i b l e  f o r  t h e  cour t  t o  impute an 
i n t e n t i o n  t o  t h e  p a r t i e s  i n  c e r t a i n  cases .  

Regarding 

But views 

79 

75. See Davis v .  Vale [1971] 1 W.L.R. 1022 ( C . A . ) ;  Smith 
v. Baker r197iTJ-i W.L.R. 1 1 6 0  (C.A.). 

76. E.g. G i s s i  v .  G i s s i n  [1970] 3 W.L.R. 255 ( H.L.), 
Viscount  D Z h o r n d 3 ,  Lord Diplock a t  271. 

77. Lord Pearson  a t  265. 

78. Lord Reid a t  259-260, Lord Diplock a t  270-271; c f .  
Lord Mor r i s  a t  261: "The c o u r t  cannot  a s c r i b e  in t en -  
t i o n s  which t h e  p a r t i e s  i n  f ac t  never hadt t .  

79. A t  259-260. No view w a s  expressed  a b o u t  Nixon v. Nixon 
[1969]  1 W.L.R. 1676 (C.A:) i n  which a w i f e ' s  unpaid 
work i n  t h e  husband's b u s i n e s s  was h e l d  t o  g ive  rise t o  
an  i n t e r e s t  i n  t he  b u s i n e s s  and i n  p r o p e r t y  derived 
from it .  See a l s o  Mue tze l  v .  Muetzel [1970] 1 W.L.R. 
188 (C.A.); Re Cumins ,  The Times, 1 4  J u l y  1971, 
p.8 (C.A.). 
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1.38 The House of Lords,  i n  G i s s i n g  v. Giss ing ,  a l s o  
cons idered  t h e  e x t e n t  of t h e  b e n e f i c i a l  i n t e r e s t  a c q u i r e d  
by a c o n t r i b u t i n g  spouse.  While a g r e e i n g  t h a t  i n  c a s e s  
of  doubt t h e  c o u r t  could  apply t h e  d o c t r i n e  " e q u a l i t y  i s  
e q u i t y " ,  t h e i r  Lordships '  view was t h a t  t h i s  maxim had 
been misused.80 
t o  d i s c o v e r  whether any i n f e r e n c e  could  be drawn as t o  t h e  
probable  unders tanding  between t h e  s p o u s e s  concerning t h e  
e x t e n t  of  t h e i r  s h a r e s  o r  from t r y i n g  t o  a s c e r t a i n  t h e  
p r o p o r t i o n  of each s p o u s e ' s  c o n t r i b u t i o n .  

It  d i d  n o t  absolve t h e  c o u r t  from t r y i n g  

81 

( i i i )  C o n t r i b u t i o n s  t o  improvements 

1.39 I n  P e t t i t t  v. P e t t i t t  t h e  House of  Lords drew a 
d i s t i n c t i o n  between c o n t r i b u t i o n s  t o  t h e  purchase p r i c e ,  
and c o n t r i b u t i o n s  t o  p r o p e r t y  i n  t h e  form of  improvements. 
Two of t h e i r  Lordships  s a i d  t h a t  a spouse  who paid f o r  o r  
c a r r i e d  o u t  improvements t o  t h e  p r o p e r t y  of  t h e  o t h e r  
spouse,  could  not  a c q u i r e  a b e n e f i c i a l  i n t e r e s t  t h e r e i n  i n  
t h e  absence of an e x p r e s s  agreement.83 I f ,  however, a 
c o n t r i b u t i o n  t o  t h e  mortgage repayments made a f t e r  t h e  

82  

80. Lord Reid a t  260, Lord Pearson a t  265, Lord Diplock 
a t  270. 

81. T h i s  p r i n c i p l e  w a s  a p p l i e d  i n  L a t i m e r  v. Latimer (1970) 
114 So1.J. 973; see a l s o  Cooke v .  Head (1-7 
E.G. 875. 

82. P e t t i t t  v. P e t t i t t  1970 A.C. 777 ( H . L . ) .  See a l s o  
Muetze l  v. Muetzel  [1970] 1 W.L.R. 188 (C.A.) 
( e x t e n s i o n s  p a i d  f o r  by t h e  husband were regarded as  
a c c r e t i o n s  t o  t h e  r e s p e c t i v e  . b e n e f i c i a l  i n t e r e s t s  Of 
t h e  spouses) .  For ear l ier  c a s e s  on  improvements, see 
A l e t o n  v. A l e t o n  [I9651 1 W.L.R. 25 (C.A.); J a n s e n  
v Y J a n s e n  [1*78 (C.A.); B u t t o n  v. Button [14asl 
1 W.L.R. 457 (C.A.); see now Baker v. Bak-70) 114 
S0l .J .  356 (C.A.). 

83. Lord Hodson,at 810-811 and Lord Upjohn,a t  817-818, 
d i sapproving  J a n s e n  v.  Jansen [1965] P.478 (C.A.). 
Lord Reid,  a t  795, and L o r d i p l o c k ,  a t  823, thought  a n  
impl ied  agreement would be s u f f i c i e n t  and approved o f  
Jansen v. Jansen;  c f .  Baker v .  Baker  (1970) 114 S o l .  
J.. 
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o r i g i n a l  a c q u i s i t i o n  can g i v e  r ise  t o  a b e n e f i c i a l  i n t e r e s t  
by way of  r e s u l t i n g  t r u s t ,  it i s  d i f f i c u l t  t o  understand 
why payments i n  r e s p e c t  of improvements s h o u l d  not axso 
g i v e  r i s e  t o  a b e n e f i c i a l  i n t e r e s t .  T h e i r  Lordships  drew 
a t t e n t i o n  t o  t h e  u n s a t i s f a c t o r y  s t a t e  of t h e  l a w  and t o  
t h e  need f o r  l e g i s l a t i o n .  84 

1.40 Accordingly,  o u r  Repor t  on F i n a n c i a l  Provis ion  i n  
Matr imonial   proceeding^^^ recommended t h a t  a s u b s t a n t i a l  
c o n t r i b u t i o n  by a spouse t o  t h e  improvement of property 
belonging t o  t h e  o t h e r  spouse should g ive  rise t o  a bene- 
f i c i a l  i n t e r e s t  i n  t h a t  p r o p e r t y .  That recommendation has  
now been implemented by t h e  Matr imonial  Proceedings  and 
Proper ty  A c t  1970, s e c t i o n  37. The e f f e c t  of t h i s  s e c t i o n  
i s  t h a t  there i s  no longer  any  need t o  prove a n  express o r  
implied agreement .  The a c t u a l  c o n t r i b u t i o n  t o  improvement, 
provided i t  i s  s u b s t a n t i a l  and t h a t  there is  no cont ra ry  
agreement,  e x p r e s s  o r  i m p l i e d ,  c r e a t e s  a b e n e f i c i a l  i n t e r e s t  
f o r  the c o n t r i b u t i n g  spouse. T h e  e x t e n t  of t h e  i n t e r e s t  
depends on any agreement,  o r ,  i f  none, i s  s u c h  as may seem 
j u s t  t o  t h e  c o u r t .  - 86 

( i v )  The t r u s t  f o r  sa le  

1.41 Where the l e g a l  t i t l e  i s  ves ted  i n  two or more 
persons  and the  b e n e f i c i a l  i n t e r e s t  i s  s h a r e d  between them, 
e i t h e r  a s  a j o i n t  t e n a n t s  o r  t e n a n t s  i n  common, t h e r e  i s  

84. Lord R e i d ,  a t  794, 797; Lord Morris ,  a t  805; Lord 

85. Law Corn. No.25 (1969) ,  paras.55-58. 

Hodson, a t  811 .  

86.  fiC:;3.yas a p p l i e d  i n  Davis  v. [1971] 1 W.L.R.1022 
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an e x p r e s s  o r  implied t r u s t  f o r  sale.87 The l e g a l  owners,  
a s  t r u s t e e s ,  have f u l l  power t o  dea l  w i t h  t h e  property.  A 
pu rchase r  i s  absolved from enqu i r ing  i n t o  o r  being bound 
by the  i n t e r e s t s  of the  b e n e f i c i a r i e s ,  so long a s  he d e a l s  
w i t h  two t r u s t e e s  f o r  s a l e  o r  w i t h  a t r u s t  co rpora t ion ;  the  
b e n e f i c i a l  i n t e r e s t  i s  converted i n t o  a n  i n t e r e s t  i n  the  
proceeds of s a l e .  88 

1.42 I n  t h e  c a s e  of a matrimonial  home t h e  l e g a l  e s t a t e  
i s  sometimes ves t ed  i n  one spouse w h i l e  t h e  b e n e f i c i a l  
i n t e r e s t  is  shared between them; f o r  example, when the  
o t h e r  spouse has  c o n t r i b u t e d  t o  t h e  purchase p r i c e ,  o r  t o  
improvements. The c o u r t s  have assumed o r  he ld  t h a t  where  
t h e  l e g a l  e s t a t e  i s  v e s t e d  i n  one spouse,  and the  b e n e f i c i a l  
i n t e r e s t  i s  shared,  t h e  spouses become b e n e f i c i a l  t e n a n t s  
i n  common under a t r u s t  f o r  sale.89 But t h e  ove r reach ing  
p r o v i s i o n s  under which  the b e n e f i c i a l  i n t e r e s t s  a t t a c h  t o  
t h e  proceeds of s a l e  app ly  only i f  t h e  t r u s t e e s  f o r  s a l e  
a r e  two or more i n d i v i d u a l s  o r  a t r u s t  c o r p ~ r a t i o n ; ~ ~  it i s  
provided t h a t  the  proceeds of s a l e  must n o t  be paid t o  fewer 
than two persons a s  t r u s t e e s  f o r  s a l e  ( e x c e p t  where the 
t r u s t e e  i s  a t r u s t  c o r p o r a t i o n ) .  T h e  s t a t u t o r y  powers under  
which a t r u s t e e  may g i v e  a v a l i d  r e c e i p t  f o r  the  p roceeds  of 

87. Law of Property A c t  1925, ss. 34.(2) and ( 3 ) ,  3 6 ( 1 ) .  
For comments on t h e  s u i t a b i l i t y  of applying t h e  
t r u s t  f o r  s a l e  t o  husband and wife, ske-Be&on v.  
Bedson [1965] 2 Q.B. 666 (C.A.) p e r  Lord Denning 
M.R. 678 f f .  See a l s o  v.  B u l l  19551 1 Q.B. 
234 (C.A.) ;  Jones v .  Chal lenger  ml\ 1 Q.B. 176 (C.A.). 

88. Law of Property A c t  1925, ss .2  and 27. 

1 A l l  E.R. 328 (C.A.); 
(C.A.); c f .  v .  
Comment: Rudden "The 

Wife, t h e  Husband and t h e  Conveyancer" (1963) 
27 Conv. 51. c f .  Megarr.y & Wade ( 3 r d  ed., 1966) 
p.423; Emmet on T i t l e  (15 th  ed . ,  1967) p.383; S e t t l e d  
Land Act 1925, s . 3 6 ( 4 ) .  

90. Law of Property Act 1925, ss .2  and 27. 



sale do not  a p p l y  t o  a s o l e  t r u s t e e  f o r  s a l e . 9 1  
purchaser  who d e a l t  w i t h  two t r u s t e e s  would be pro tec ted  
by t h e  o v e r r e a c h i n g  p rov i s ions .  But i f  t h e r e  were only 
one t ru s t ee ,  it is u n c e r t a i n  t o  what e x t e n t  t h e  purchaser  
would be a f f e c t e d  by a c t u a l  o r  c o n s t r u c t i v e  n o t i c e  of t h e  
b e n e f i c i a r i e s '  i n t e r e s t s .  It h a s  been h e l d  t h a t  he i s  
not  bound t o  make e n q u i r i e s  s imply because t h e  vendor 's  
spouse i s  i n  occupat ion ,  and t h a t  on conveyance he g e t s  a 
good t i t l e  f r e e  of any i n t e r e s t  of t h a t  spouse  of  which 
he had no not ice .92  
h a s  a c t u a l  n o t i c e  of the  spouse ' s  i n t e r e s t ,  ( a )  the  l e g a l  
e s t a t e  v e s t s  i n  him a t  a l l ,  or (b) he t a k e s  t h e  l e g a l  e s t a t e  

A 

What i s  not  c l e a r  i s  whether ,  i f  he 

bu t  s u b j e c t  t o  t h a t  i n t e r e s t .  93 

92. Caunce v. Caunce [1969] 1 W.L.R. 286. There may be 
an  o b l i g a t i o n  t o  make e n q u i r i e s  where t h e  spouse i n  
occupat ion  h a s  been d e s e r t e d  by t h e  vendor:  ibid., 
pp. 293, 294; Hunt v.  Luck [I9021 1 Ch. 428, 432; 

(C.A.). c f .  Hodgson v ,  
Nat. Prov. Bank Ltd. v. 

93. See Megarry & Wade (3rd ed.  1966) pp. 154, 386, 1056; 
Emmet on  T i t l e  15th ed. 1967) pp. 383-384.; Rudden, 
l oc .  c i t . ; J .F .  i a r n e r ,  I' A S i n g l e  T r u s t e e  f o r  Sale"  
(1969) 33 Conv. 240; Theodore B.F. Ruoff ,  "P ro tec t ion  
of t h e  Purchaser  of Land under  Engl ish Law" (1969) 32 
M.L.R. 121, 131. I n  t h e  case of r e g i s t e r e d  land, however,  
t h e  p u r c h a s e r  is p r o t e c t e d  once he becomes r e g i s t e r e d  
wi th  an  a b s o l u t e  t i t l e  even  i f  t he re  i s  o n l y  one 
t r u s t e e  f o r  s a l e .  The b e n e f i c i a r y  cannot  r e g i s t e r  and 
has  no o v e r r i d i n g  i n t e r e s t ;  c f .  Hodgson v .  Marks [1971] 
2 W.L.R. 1263 (C.A.), a case concerning r e g i s t e r e d  l a n d  
i n  which i t  was he ld  t h a t  a bene f i c i a ry  i n  occupat ion 
under  a ba re  t r u s t  had a n  ove r r id ing  i n t e r e s t ,  which 
under s.TO(l)(g) of t h e  Land R e g i s t r a t i o n  A c t  1925 
could p r e v a i l  a g a i n s t  a purchaser  who had become 
r e g i s t e r e d .  See D. J. Hayton "Overr iding R i g h t s  of 
Occupiers  of Matrimonial  Homes'' (1969) 33 Conv. 254. 
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( v )  R e s t r i c t i o n s  on t h e  power t o  s e l l  

1.43 Under Eng l i sh  law a spouse who h a s  the  l e g a l  t i t l e  
t o  the  matrimonial  home i s  not ,  mere ly  by v i r t u e  o f  t h e  
mar r i age ,  s u b j e c t  t o  any r e s t r i c t i o n s  on h i s  power t o  se l l  
o r  t o  d i spose  of t h e  p r o p e r t y .  H e  can  s e l l  o r  cha rge  t h e  
p r o p e r t y  without  t he  consent  of t h e  o t h e r  spouse.94 Even 
i f  t h e  o t h e r  spouse h a s  a b e n e f i c i a l  i n t e r e s t  i n  t h e  
p r o p e r t y ,  i t  is d o u b t f u l  whether, and t o  what e x t e n t ,  t h i s  
a f f e c t s  t h e  power of s a l e .95  The b e n e f i c i a r y  might be 

a b l e  t o  o b t a i n  an i n j u n c t i o n  t o  p r e v e n t  s a l e  by the  o t h e r  
spouse a s  s o l e  t r u s t e e .  96 

1.44 If  a spouse had warning of a n  impending s a l e  it 
might be p o s s i b l e  a t  common law t o  p r e v e n t  i t  by an in junc -  
t i o n  t o  p r o t e c t  occupa t ion  r igh t s .97  The Matrimonial  Homes 
Act 1967 s t r e n g t h e n s  t h e  p o s i t i o n  of t h e  spouse wi th  no 
l e g a l  t i t l e  by making h i s  o r  h e r  rights of  occupat ion a 
charge which may be p r o t e c t e d  by r e g i ~ t r a t i o n . ~ ~  If 

94. I n  t h e  case  of r e g i s t e r e d  land ,  where  the  home was 
o r i g i n a l l y  he ld  i n  j o i n t  names a r e s t r i c t i o n  may be 
e n t e r e d  on t h e  r e g i s t e r  which w i l l  a f f e c t  the  power 
of a s o l e  s u r v i v o r  t o  d e a l  w i t h  t h e  p rope r ty ,bu t  i t  
i s  u n c e r t a i n  whether  a b e n e f i c i a r y  could r e q u i r e  a n  
e n t r y  t o  be made wi thou t  t h e  concurrence of t he  
r e g i s t e r e d  p r o p r i e t o r :  Land R e g i s t r a t i o n  A c t  1925, 
ss..49(1) ( d )  and 5 6 :  Land R e n i s t r a t i o n  Rules 235-236: . . . .  . 
C u r t i s  a n i  Ruoff ,-The Law ana Practice of R e g i s t e r e d .  
Conveyancing (2nd ed. 7965) pp.476-478. 

95. Para . l .42 above. 

96. Wal l e r  v. Wal le r  [1967] 1 W.L.R. 451. See a l s o  n.  
94 above. 

97. !Ss V. Lee [I9521 2 Q.B. 489 (C.A.). 

98. Matrimonial  Homes Act 1967, s . 2 ( 6 )  and ( 7 ) .  A spouse 
w i t h  a b e n e f i c i a l  i n t e r e s t  i s  n o t  precluded from r i g h t s  
of occupat ion unde r  t h e  Matrimonial  Homes A c t  1967: s.1 
( 9 )  , i n s e r t e d  by t h e  Matrimonial  Proceedings and 
P rope r ty  A c t  1970, s.38. 
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r e g i s t e r e d ,  t h e  r i g h t s  of occupa t ion  bind subsequent  
pu rchase r s  o r  mortgagees. I n  p r a c t i c e ,  t h e r e f o r e ,  regis- 
t r a t i o n  i s  e f f e c t i v e  t o  p r e v e n t  a d i s p o s i t i o n  of the  home 
wi thou t  t h e  consen t  of the  o t h e r  spouse. However, t h i s  
p r o t e c t i o n  cannot  a v a i l  a spouse whose r i g h t s  of occupa- 
t i o n  have been t e rmina ted  by c o u r t  o rde r  or o the rwise ,  
even i f  t h a t  spouse r e t a i n s  a b e n e f i c i a l  i n t e r e s t  i n  the 
home. Although a spouse w i t h  c o n t i n u i n g  r i g h t s  o f  occupa- 
t i o n  may sa fegua rd  t h e  p o s i t i o n  by r e g i s t r a t i o n  even i f  
h e  o r  she h a s  no b e n e f i c i a l  i n t e r e s t  i n  t h e  home, a spouse 
w i t h  a b e n e f i c i a l  i n t e r e s t  bu t  no occupat ion r i g h t s  has no 
means of p r o t e c t i n g  t h a t  b e n e f i c i a l  i n t e r e s t  a g a i n s t  
adve r se  d e a l i n g s  by r e g i s t r a t i o n .  I n  our  v iew t h i s  is  
u n s a t i s f a c t o r y .  I n  g e n e r a l ,  a b e n e f i c i a r y  u n d e r  a t r u s t  
f o r  s a l e  h a s  no need t o  p r o t e c t  t h e  i n t e r e s t  by r e g i s t r a t i o n .  
But wherecm spouse i s  s o l e  t r u s t e e  and t h e  o t h e r  spouse 
h a s  a b e n e f i c i a l  i n t e r e s t  t h e r e  may be a t e m p t a t i o n  f o r  t h e  
s o l e  t r u s t e e  (who may not  even be aware t h a t  l e g a l l y  the 
o t h e r  spouse i s  e n t i t l e d  t o  p a r t  of t h e  b e n e f i c i a l  i n t e r e s t )  
t o  d i spose  of t h e  whole proceeds of s a l e  f o r  h i s  own b e n e f i t .  
I n  t h i s  s i t u a t i o n ,  t h e r e  seems t o  be a c a s e  i n  favour  of 
a l lowing  some form of r e g i s t r a t i o n  - we s h a l l  r e t u r n  t o  t h i s  
p o i n t  l a t e r .  99 

(b )  Ownership on breakdown of mar r i age  and on d i v o r c e  

1.45 Breakdown of marr iage does  not i t se l f  a l t e r  the 
e x i s t i n g  i n t e r e s t s  of t h e  spouses  or c r e a t e  any  new i n t e r e s t  i n  
p rope r ty .  loo 
Marr ied  Women’s P rope r ty  A c t  1882, s e c t i o n  17, g i v e  the 
c o u r t  d i s c r e t i o n a r y  power t o  v a r y  e s t a b l i s h e d  r i g h t s .  

Nor does the  c o u r t ’ s  j u r i s d i c t i o n  under the 

101 

99. Para.  1.104. 

100. P e t t i t t  v .  P e t t i t t  [1970] A.C. 777 ( H . L . ) ,  P e r  Lord 
Reid a t  793, Lord Morris  a t  801, Lord Upjohn a t  811- 
813. 

101. Ibid. 
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But on g r a n t i n g  a d e c r e e  of d ivorce ,  j u d i c i a l  s e p a r a t i o n  
o r  n u l l i t y ,  t h e  c o u r t  h a s  power t o  v a r y  ante-or  post-  
n u p t i a l  s e t t l e m e n t s  and t o  o r d e r  t h e  t r a n s f e r  o r  se t t le -  
ment of a spouse ' s  p r o p e r t y  f o r  t h e  b e n e f i t  of t h e  o t h e r  
spouse o r  c h i l d r e n .  lo2  
i n t o  account  by t h e  c o u r t  a r e  t h e  means, needs and conduct  
of t h e  p a r t i e s ,  t h e i r  s tandard  of l i v i n g ,  t h e i r  a g e s ,  t h e  

d u r a t i o n  of t h e  marr iage ,  and t h e  c o n t r i b u t i o n s  made by 
each t o  t h e  w e l f a r e  of t h e  fami ly ,  i n c l u d i n g  any c o n t r i -  
t i o n  made by looking  a f t e r  t h e  home o r  c a r i n g  for the  
f ami l y  . lo' 
t h e  p a r t i e s  a s  t o  t h e  b e n e f i c i a l  i n t e r e s t  i n  the  
mat r imonia l  home i s  of reduced importance.  Having reached 
a p r o v i s i o n a l  view a s  t o  t h e  spouses '  r igh ts ,  i n  accordance 
w i t h  the  p r i n c i p l e s  o u t l i n e d  above, t h e  c o u r t  may v a r y  t h e  
spouses '  i n t e r e s t s ,  may set t le  t h e  home on one o r  b o t h  
spouses  o r  on t h e  c h i l d r e n ,  o r  may t r a n s f e r  the home from 
one spouse t o  t h e  o t h e r ,  provided, i n  each case,  t h a t  t h i s  
i s  a n  a p p r o p r i a t e  way of o r d e r i n g  f i n a n c i a l  p r o v i s i o n .  

Among t h e  f a c t o r s  t o  be taken  

Because of  t h e s e  powers any d i s p u t e  between 

( c )  Ownership a f t e r  t h e  death of a spouse 

1.46 If  t h e  spouses  share  the b e n e f i c i a l  i n t e r e s t  i n  
t h e  home j o i n t l y ,  t h e n ,  on t h e  d e a t h  of one spouse,  t h e  
s u r v i v o r  a u t o m a t i c a l l y  succeeds t o  t h e  whole i n t e r e s t  i n  
t h e  home. There i s  no power t o  d e a l  w i t h  a b e n e f i c i a l  
j o i n t  i n t e r e s t  by w i l l ,  and i t  does n o t  form p a r t  o f  the  
e s t a t e  a l though i t  may be taken i n t o  account  f o r  the 
purpose of e s t a t e  du ty .  It i s ,  of c o u r s e ,  open t o  ei ther  
p a r t y  t o  s e v e r  t h e  b e n e f i c i a l  j o i n t  tenancy dur ing  j o i n t  
l i v e s ,  i n  which c a s e  t h e  b e n e f i c i a l  i n t e r e s t  would be h e l d  
by t h e  spouses a s  t e n a n t s  i n  common. I f  t h e  spouses  shared 

102. Matr imonial  Proceedings and P r o p e r t y  Act 197'0, s.4. 

103. Matrimonial  Proceedings and P r o p e r t y  Act, s.5(1). 
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t h e  home as t e n a n t s  i n  common, o r  i f  the  deceased  was the 
s o l e  owner of t h e  home, t h e  i n t e r e s t  held by t h e  deceased 
can  be disposed of by w i l l  o r  p a s s e s  on i n t e s t a c y .  I f  the  
deceased d i e d  i n t e s t a t e ,  then ,  whether  t h e  deceased  was 

s o l e  owner o r  a t e n a n t  i n  common, t h e  s u r v i v o r  may requi re  
t h a t  t h e  d e c e a s e d ' s  i n t e r e s t  i n  t h e  matr imonial  home be 
a p p r o p r i a t e d  i n  s a t i s f a c t i o n  of  h i s  o r  h e r  i n t e r e s t  i n  the  
e s t a t e .  104 

1.47 I f  t h e  deceased made a w i l l  d i s p o s i n g  o f  h i s  or 
h e r  i n t e r e s t  i n  t h e  home t o  anyone o t h e r  t h a n  t h e  survi-  
v i n g  spouse,  t h e  s u r v i v o r  has  o n l y  a l i m i t e d  remedy. If 
t h e  deceased f a i l e d  t o  make r e a s o n a b l e  p r o v i s i o n  f o r  the  
maintenance of  t h e  s u r v i v o r ,  t h e  l a t t e r  may a p p l y  f o r  an 
o r d e r  under  t h e  I n h e r i t a n c e  (Family Provis ion)  A c t  1938. 
The c o u r t  h a s  no power a t  p r e s e n t  t o  a l l o c a t e  t h e  home o r  
any o t h e r  i t e m  of proper ty  t o  a s u c c e s s f u l  a p p l i c a n t ,  
though i t  may make a n  o r d e r  a f f e c t i n g  i n d i r e c t l y  t h e  r i g h t  
t o  OCCUPJI t h e  home. We make p r o p o s a l s  t o  give the c o u r t  
such power i n  a l a t e r  p a r t  of t h e  Paper.  106 

(d)  Tenancies  

1.48 Where t h e  matr imonial  home i s  held by one  spouse 
under  a p r o t e c t e d  tenancy t o  which t h e  Rent A c t s  apply,  t h e  
o t h e r  spouse h a s  s p e c i a l  r i g h t s  which have been considered 
above. lo7 
l a n d l o r d  t o  remain i n  possess ion  cannot  s t r i c t l y  b e  descr ibed  
as  a n  ownership r i g h t ,  s i n c e  i t  i s  not  t r a n s f e r a b l e  f o r  
v a l u e .  N e v e r t h e l e s s ,  a s  between t h e  spouses a p r o t e c t e d  
tenancy i s  an asset of c o n s i d e r a b l e  va lue  which c a n  be 

104. I n t e s t a t e s '  E s t a t e s  A c t  1952, Second Schedule .  

The r i g h t  of a p r o t e c t e d  tenant  a g a i n s t  the 

105. Re Blanch [I9671 1 W . L . R .  987, 992. 

106. Para .  3.28, 

107. These i n c l u d e  r i g h t s  of occupat ion ,  t h e  r i g h t  t o  
apply f o r  a t r a n s f e r  of t h e  tenancy on a d ivorce ,  
and s u c c e s s i o n  r i g h t s .  
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t r a n s f e r r e d  on d i v o r c e ,  and which c a r r i e s  success ion  r i g h t s  
on dea th .  

( e )  Summary 

1.49 T h i s  survey shows t h a t  the p r e s e n t  law govern ing  
ownership of t h e  mat r imonia l  home f a l l s  f a r  s h o r t  of t h e  

idea l .  The proper ty  l a w  i s  h ighly  complex and t e c h n i c a l ;  
i n  i t s  a p p l i c a t i o n  t o  t h e  matr imonial  home it i s  a l s o  
a r t i f i c i a l  s i n c e  it t a k e s  l i t t l e  account  of t h e  r e a l i t i e s  
of f a m i l y  r e l a t i o n s h i p s .  
whenever t h e  b e n e f i c i a l  i n t e r e s t  i s  shared, not on ly  seems 
i n a p p r o p r i a t e  but  a l s o  i s  l i a b l e  t o  confuse  the  layman when 
a p p l i e d  t o  a home which i n  f a c t  i s  t o  be r e t a i n e d  f o r  
occupat ion .  The concept  of  s e p a r a t e  p r o p e r t y  i tself  d o e s  
n o t  seem a p t  when a p p l i e d  t o  proper ty  w h i c h  i s  j o i n t l y  
used,and t o  a s i t u a t i o n  where t h e r e  i s  o f t e n  a mingl ing  of 
a s s e t s  and where r e s t r a i n t  i s  n e c e s s a r y  i n  t h e  i n t e r e s t s  
of  t h e  o t h e r  spouse and t h e  fami ly .  Although g r e a t  emphasis 
i s  p laced  on seeking  t h e  i n t e n t i o n  o r  agreement of t h e  
spouses ,  i t  i s  hard n o t  t o  agree w i t h  Lord Hodson tha t :  

The " t r u s t  f o r  s a l e " ,  which a p p l i e s  

"The concept ion  of a normal married couple 
spending t h e  long  w i n t e r  evenings  hammering 
o u t  agreements about  t h e i r  possess ions  
appears  gro tesque ." l08  

1.50 The a r t i f i c i a l i t y  and t e c h n i c a l i t y  of the l a w  is 
not  counterbalanced by c e r t a i n t y  i n  a p p l i c a t i o n .  Even 
a f t e r  t h e  House of Lords d e c i s i o n  i n  G i s s i n g  v .  G i s s i n g  
i t  i s  d i f f i c u l t  t o  s t a t e  c l e a r l y  t h e  l i m i t e d  c i rcumstances  
i n  which payments by a spouse f o r  t h e  b e n e f i t  of t h e  f a m i l y  
w i l l  be regarded a s  c o n t r i b u t i o n s  t o  t h e  a c q u i s i t i o n  o f  t h e  

r s h i p  of p r o p e r t y  depend on i n t e n -  
t i o n s  which w e r e  never  i n  f a c t  formed by t h e  p a r t i e s .  



home. Another  cause of u n c e r t a i n t y  i s  t h e  need t o  d is -  

e n t a n g l e  the  t r a n s a c t i o n s  of  t h e  spouses,  which may extend 
o v e r  many y e a r s ,  t o  c a l c u l a t e  t h e  exact  p r o p o r t i o n s  of 
t h e i r  c o n t r i b u t i o n s .  F u r t h e r ,  i f  t he  house i s  i n  the  name 
of  one spouse,  and t h e  o t h e r  has become e n t i t l e d  t o  a 
b e n e f i c i a l  i n t e r e s t  i n  i t ,  there may be doubt  i n  t h e  e v e n t  
of  a s a l e  as  t o  t h e  r e s p e c t i v e  r ights of t h e  b e n e f i c i a r y  
spouse and a t h i r d  p a r t y  p u r c h a s e r .  

1.51 N o  doubt  these t e c h n i c a l i t i e s  and u n c e r t a i n t i e s  
could  be reduced w i t h i n  t h e  framework of the p r e s e n t  law. 
But there i s  a more s e r i o u s  o b j e c t i o n .  It is  s a i d  t h a t  
any l a w  based on f i n a n c i a l  c o n t r i b u t i o n  n e c e s s a r i l y  a p p l i e s  
i n e q u i t a b l y  between husband and w i f e  because the i r  d i f fe r -  

e n t  r o l e s  i n  marr iage  do not  give them e q u a l  o p p o r t u n i t i e s  
t o  make f i n a n c i a l  c o n t r i b u t i o n s  t o  t h e  a c q u i s i t i o n  of t h e  
home. It i s  sa id  t h a t  i t  i s  u n f a i r  and u n r e a l i s t i c  t o  
c o n c e n t r a t e  on f i n a n c i a l  c o n t r i b u t i o n  and t o  t a k e  no 
account  of a s p o u s e ' s  e f f o r t s  i n  c a r i n g  f o r  t h e  home and 
family. lo9 
b a s i s  i s  necessary  f o r  d e t e r m i n i n g  ownership rights. Before  
c o n s i d e r i n g  whether any o t h e r  sys tem might be p o t e n t i a l l y  
f a i r e r ,  we look  a t  how t h e  mat r imonia l  home i s  d e a l t  wi th  
i n  c e r t a i n  o t h e r  c o u n t r i e s .  

T h i s  argument i m p l i e s  t h a t  a comple te ly  new 

log. We have a l r e a d y  r e f e r r e d  t o  another  i n e q u a l i t y  i n  
t h e  p r e s e n t  law - t h e  presumption of advancement, 
which a p p l i e s  i n  f a v o u r  of a w i f e ,  bu t  n o t  i n  
favour  o f  a husband: p a r a s .  1.31-1.34 above. 
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2 OTHER SYSTEMS OF LAW 

1.52 The p rov i s ions  cons idered  below dea l ing  w i t h  t h e  
ownership of t h e  home and t h e  p r o t e c t i o n  of  t he  spouses '  
i n t e r e s t s  i n  t h e  home i n  c e r t a i n  o t h e r  c o u n t r i e s  a r e  
grouped as fo l lows:  

( a )  P r o v i s i o n s  under which t h e  spouses' 
i n t e r e s t s  i n  t h e  home are determined by 
t h e  c o u r t  on a d i s c r e t i o n a r y  bas i s .  

(b)  P r o v i s i o n s  which r a i s e  a presumption as  
t o  t h e  spouses '  i n t e r e s t s  i n  t h e  home. 

( c )  Systems f o r  r e g i s t e r i n g  t h e  home a s  a 
j o i n t  home. 

(d)  P rov i s ions  under  which a spouse  i s  
r e s t r a i n e d  from d e a l i n g  w i t h  the  home 
o r  i ts c o n t e n t s  w i thou t  t h e  consent o f  
t h e  o t h e r  spouse. 

( a )  D i s c r e t i o n a r y  power: New Zealand 

1.53 New Zealand h a s  in t roduced  by l e g i s l a t i o n  t h e  
d i s c r e t i o n a r y  power w i t h  r ega rd  t o  t h e  matrimonial  home 
which Engl i sh  judges  a t  one time a t t empted  t o  d e r i v e  f rom 
from s e c t i o n  17 of t h e  Married Women's P rope r ty  Act 1882. 
The New Zealand Matr imonia l  Proper ty  A c t  1963 , I 1  ' s e c t i o n  

110 

~~~ ~~~ 

1 1 0 .  I n  Hine v. Hine [I9621 1 W.L.R. 1124, 1128 (C.A.), 
Lord Denning M.R. s a i d  of s.17 t h a t  " i t s  d i s c r e t i o n  
t r anscends  a l l  r i g h t s ,  l e g a l  o r  equ i t ab le" .  It  h a s  
now been he ld  by t h e  House of Lords  t h a t  s.17 is  
merely procedura l :  
A.C. 777 (H.L.). 

P e t t i t t  v. P e t t i t t  [ 19701 

1 1 1 .  The Act h a s  been amended s e v e r a l  t imes ,  most r e c e n t l y  
by t h e  Matr imonia l  Proper ty  Amendment Act 1968. 
App l i ca t ion  may be made a f t e r  d i v o r c e ,  a s  w e l l  a s  
a f t e r  t h e  d e a t h  of  a spouse, s . 5 (7 ) .  See g e n e r a l l y  
I n g l i s ,  Family Law, Vo l .  I (2nd ed .  1968) pp.249-266; 
Sim "Husband and Wife - The New Look a s  t o  Ownership 
of Property" [ I9681 N.Z. L . J .  182, 213. 
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5 ( l )  i s  s i m i l a r  t o  s e c t i o n  17 of  t h e  Engl i sh  A c t  i n  provi- 
d ing  a procedure f o r  s e t t l i n g  p r o p e r t y  d i s p u t e s  between 
husband and w i f e  a t  any s t a g e  of  a marr iage.  However, 
under  s u b s e c t i o n  ( 3 )  t h e  c o u r t  may make such o r d e r  a s  
appears  j u s t  "nothwi ths tanding  t h a t  the  l e g a l  o r  e q u i t a b l e  
i n t e r e s t s  of t h e  husband and w i f e  i n  t h e  p r o p e r t y  a r e  d e f i n e d ,  
o r  n o t w i t h s t a n d i n g  t h a t  t h e  spouse  i n  whose f a v o u r  t h e  o r d e r  
i s  made h a s  no legal o r  e q u i t a b l e  i n t e r e s t  i n  t h e  property" .  
Where t h e  case concerns a mat r imonia l  home or i t s  proceeds 
o f  sale t h e  c o u r t  must "have regard t o  the r e s p e c t i v e  
c o n t r i b u t i o n s  of  t h e  husband and w i f e  t o  t h e  proper ty  i n  
d i s p u t e  (whether  i n  t h e  form o f  money payments, se rv ices ,  
prudent  management, o r  o t h e r w i s e  howsoever)". The c o u r t  
may make an o r d e r  i n  favour  o f  a spouse notwi ths tanding  
t h a t  he o r  s h e  made no f i n a n c i a l  c o n t r i b u t i o n  t o  the 
p r o p e r t y  "o r  t h a t  h i s  o r  h e r  c o n t r i b u t i o n  i n  any o ther  form 
w a s  of a u s u a l  and not  an e x t r a o r d i n a r y  c h a r a c t e r " .  113 

But t h e  c o u r t  may not  make a n  order which would d e f e a t  any 
common i n t e n t i o n  of t h e  spouses .  l 4  
p a r t i e s  i s  n o t  r e l e v a n t  u n l e s s  i t  i s  r e l a t e d  t o  t h e  
a c q u i s i t i o n  of  t h e  proper ty  i n  d i s p u t e  o r  t o  i t s  exten t  o r  
va lue .  ' 1 5  

a w i d e  d i s c r e t i o n  t o  i n t e r f e r e  w i t h  l e g a l  o r  e q u i t a b l e  
r i g h t s  on t h e  grounds of f a i r n e s s  o r  j u s t i c e .  ' 1 6  
every case t h e r e  i s  l i k e l y  t o  be some c o n t r i b u t i o n  by each 
spouse,  b u t  t h e  c o u r t  can  a c t  even i n  t h e  absence  of c o n t r i -  
b u t  ion.  

112. s . 6 ( 1 ) .  

The conduct  of the  

I t  h a s  been h e l d  t h a t  t h e  Act gives t h e  cour t  

I n  a lmost  

113. s . 6 (  1A) ( i n s e r t e d  i n  1968);  see Maxwell-Stewart 

114. s . 6 ( 2 ) .  

115. s.6A ( i n s e r t e d  i n  1968) .  

Maxwell-Stewart [1970] N . Z .  L.J. 352. 
V. 

116 .  e.g. S u t t o n  v. S u t t o n  [1965]  N . Z . L . R .  781; Hofman 
V .  H o f l 9 6 7 ~ ~ L . R .  9 ( C . A . ) ;  Edwards v. 
E d w r [ 1 9 7 0 ]  N.Z.L.J. 247; Maxwell-Stewart v. 
Maxwell-Stewart [1970] N.Z.L.J.  352. 
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1.54 On a decree  of d ivorce ,  n u l l i t y  o r  j u d i c i a l  separa-  
t i o n ,  t h e  c o u r t  h a s  a d d i t i o n a l  powers. I t  may make a n  o r d e r  
a s  t o  occupat ion  of t h e  home o r ,  where both p a r t i e s  have 
made a s u b s t a n t i a l  c o n t r i b u t i o n ,  an o r d e r  a s  t o  the  sale o r  

117 v e s t i n g  of  t h e  home i n  t h e  p a r t i e s  a s  t e n a n t s  i n  common. 
It  h a s  been h e l d  t h a t  t h e s e  powers should  be regarded a s  
independent  of those  r e f e r r e d  t o  above,  and it i s  p o s s i b l e  
t h a t  conduct may be g i v e n  g r e a t e r  weight  i n  matr imonial  
proceedings.  1 1 8  

( b )  Presumptians concerning t h e  matr imonial  
home: V i c t o r i a  

1.55 
a l s o  an extended v e r s i o n  of t h e  Engl i sh  Married Women's 
P r o p e r t y  A c t  1882, s e c t i o n  17, and c a n  be compared w i t h  t h e  
New Zealand p r o v i s i o n s  r e f e r r e d  t o  above.  The judge may 
make such o r d e r  a s  h e  t h i n k s  f i t ;  however, he must n o t  exer- 
c ise  t h e  power so a s  t o  d e f e a t  any common i n t e n t i o n  which he 
i s  s a t i s f i e d  was expressed  by t h e  husband and wife ,  and must 
no t  t a k e  i n t o  account  any conduct which i s  not  d i r e c t l y  
r e l a t e d  t o  t h e  a c q u i s i t i o n  of  t h e  p r o p e r t y  o r  t o  i ts  e x t e n t  
o r  value.120 

S e c t i o n  161 of  t h e  Marr iage A c t  1958 (Vie.)"' i s  

An impor tan t  p r o v i s i o n  i s  s e c t i o n  161(4) ( b ) :  

"A husband and w i f e  s h a l l ,  t o  t h e  exc lus ion  of 
any presumption of advancement or o t h e r  
presumption o f  law o r  e q u i t y ,  be presumed, ~ 

t h e  absence o f  s u f f i c i e n t  ev idence  of i n t e n t i o n  
t o  t h e  c o n t r a r y  and i n  t h e  absence  of any s p e c i a l  

117. 

118 .  

119 .  

120 .  

Matr imonial  Proceedings Act  1963, ss.57,58. 

See v.  [ I9681 N.Z.L.R. 140 (C.A.) a t  149, 153; 
see comments by P.R.H. Webb, "Recent  Developments i n  
t h e  Law of Matr imonial  Proper ty  - A Good Deal f o r  
Wives?" ( 1968) 3 Recent Law (No.4) 98, 107-108. 

S u b s t i t u t e d  by t h e  Marriage ( P r o p e r t y )  Act 1962 ( V i c . ) ,  
s.3. On common i n t e n t i o n  s e e  G a l l o  v. Gal lo  [I9671 
V.R. 190. 

s . l 6 1 ( 4 ) ( a ) ;  c f .  New Zealand A c t ,  s .6A,  para.  1.53 
above. 
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c i rcumstances  which appear  t o  t h e  Judge  
t o  r e n d e r  it u n j u s t  so t o  do, t o  h o l d  
o r  t o  have held a s  j o i n t  t e n a n t s  so much 
of  any r e a l  p r o p e r t y  i n  ques t ion  as  
c o n s i s t s  of a d w e l l i n g  and i t s  c u r t i l a g e  
( i f  any)  which t h e  Judge  is  s a t i s f i e d  was 
a c q u i r e d  by them o r  e i t h e r  of them a t  any 
t i m e  d u r i n g  o r  i n  contempla t ion  of  t h e  
m a r r i a g e  wholly o r  p r i n c i p a l l y  f o r  occu- 
p a t i o n  as  t h e i r  mat r imonia l  home." 

1.56 The d e c i s i o n s  under  s e c t i o n  161 have mainly turned  
on whether ,  on t h e  f a c t s ,  t h e r e  w a s  I f s u f f i c i e n t  evidence of 
i n t e n t i o n  t o  t h e  cont ra ry"  o r  "any s p e c i a l  c i rcumstances  
which appear  ... t o  render  i t  u n j u s t " .  Examples a r e  a s  
fo l lows:  

( i) Where t h e  husband bought t h e  h o u s e  i n  h i s  
name, assumed l i a b i l i t y  f o r  t h e  whole p r i c e  
and in tended  a t  a11 t imes t o  e x c l u d e  the  
w i f e  from any share, i t  was h e l d  t h a t  t h e r e  
w e r e  no s p e c i a l  c i rcumstances  render ing  t h e  
presumption u n j u s t ,  bu t  i n  t h e  c i r c u m s t m c e s  
t h e r e  was s u f f i c i e n t  i n t e n t i o n  o n  t h e  p a r t  
of  t h e  husband t o  rebut  t h e  presumption. 121 

( i i )  The husband bought  a mat r imonia l  home i n  
h i s  name from a fund d e r i v i n g  from the s a l e  
o f  a bus iness  t o  which t h e  w i f e  had cont r i -  
buted by unpaid work. He l a t e r  s a i d  he 
in tended  t h a t  h e  should have s o l e  proprie-  
t a r y  r i g h t s .  I t  w a s  held t h e r e  w a s  no 
s u f f i c i e n t  i n t e n t i o n  t o  rebut  t h e  presumption 
a s  h e  d i d  n o t h i n g  as t h e  time o f  purchase 

121. Moore v. Moore [1965] V.R. 61. 
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t o  show h e  intended t o  r e t a i n  the  whole 
b e n e f i c i a l  i n t e r e s t ;  he may have had no 
i n t e n t i o n  a s  t o  what w a s  t o  happen on 
breakdown. 122 

1.57 The c a s e s  sugges t  t h a t  i t  would be d i f f i c u l t  t o  
r e b u t  t h e  presumption where both spouses  had made some 
c o n t r i b u t i o n .  However, t h e  f a c t  t h a t  one spouse had made 
no c o n t r i b u t i o n  would n o t  of i t s e l f  amount t o  a s p e c i a l  
c i rcumstance ,  though it might suppor t  t h e  a l l e g a t i o n  by a 
spouse of  an i n t e n t i o n  t o  exclude s h a r i n g .  The view w a s  
expressed  i n  one case t h a t  even i f  t h e  presumption w e r e  
r e b u t t e d  t h e  c o u r t  could  g i v e  e f f e c t  t o  t h e  j o i n t  t enancy  
under  s u b s e c t i o n  ( 3 ) ,  under  which t h e  c o u r t  may make such 
o r d e r  a s  it t h i n k s  f i t . ' 2 3  I n  a n o t h e r  case i t  was h e l d  
t h a t  where t h e  presumption could not  a p p l y ,  because t h e  
p r o p e r t y  was not a c q u i r e d  a s  a mat r imonia l  home i n  t h e  
terms of t h e  s u b s e c t i o n ,  t h e  c o u r t  c o u l d  e x e r c i s e  i t s  d i s -  
c r e t i o n  under  s u b s e c t i o n  ( 3 )  a s  t o  how t h e  home should  b e  
d i v i d e d .  124 

( c )  J o i n t  homes law: New Zealand 

1.58 
in t roduced  a system s imi la r  t o  t h e  homestead laws of some 
American s t a t e s  and Canadian provinces .  126 Under t h e  New 
Zealand Act t h e  spouses ,  o r  e i t h e r  of  them, may s e t t l e  

The New Zealand J o i n t  Family Homes Act 1964'25 

122. 

123. 

124. 

125. 

126. 

Hogben v .  Hogben [I9641 V . R .  4.68. It was a l s o  h e l d  
t h a t  t h e r e  were no s p e c i a l  c i rcumstances .  

Hogben v .  Hogben [1964] V.R.  468 .  

Pate v.  Pate (No.2) [I9701 V . R .  97; (1970) 44 A.L.J. 392. 
The o r i  
Vol. I 

.g ina l  
(2nd 

. A c t  
ed . 1 

was 
968) 

i n  
PP 

1 950. S e e  
266-272. 

I n g l  i s ,  F a m i l y  Law, 

The f i r s t  homestead l a w s  were in t roduced  i n  Texas i n  
1893. See g e n e r a l l y ,  Alan M i l n e r ,  "A Homestead A c t  
f o r  England?" (1959) 22 M.L.R. 458; Crane & Levin ,  
"The R a t i o n a l i s a t i o n  of  Family Proper ty  Law" ( 1966- 
67) 9 J.S.P.T.L. 238. 
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l and  on themselves  a s  a j o i n t  f ami ly  home and apply  t o  
have t h e  s e t t l e m e n t  r e g i s t e r e d .  C r e d i t o r s  are  e n t i t l e d  
t o  e n t e r  a c a v e a t ,  which w i l l  p r even t  r e g i s t r a t i o n  of t h e  
s e t t l e m e n t  u n t i l  t h e  c la im is  s e t t l e d .  Upon r e g i s t r a t i o n  
t h e  spouses become t h e  l e g a l  and b e n e f i c i a l  owners a s  
j o i n t  t e n a n t s ,  s u b j e c t  t o  any mortgages o r  encumbrances, 
and become j o i n t l y  l i a b l e  for t h e  performance o f  covenants. 
During t h e i r  j o i n t  l i v e s  they  have equal  r i g h t s  a s  t o  t h e  
posses s ion ,  u s e  and enjoyment o f  t h e  p rope r ty .  Neither 
spouse may d i s p o s e  of h i s  or  h e r  undivided s h a r e ,  though 
both  may concur  i n  a s a l e  o r  d i s p o s i t i o n  of t h e  home i t s e l f .  
While t h e  s e t t l e m e n t  remains r e g i s t e r e d ,  t h e  i n t e r e s t s  of  
t h e  husband and w i f e  a r e  una f fec t ed  by bankruptcy  o r  a s s ign -  
ment f o r  t h e  b e n e f i t  of ~ r e d i t 0 r s . l ~ ~  On t h e  dea th  of one 
spouse t h e  s u r v i v o r  becomes t h e  s o l e  p r o p r i e t o r .  There i s  
e s t a t e  du ty  exemption up t o  $ 8,000 ( N . Z . ) .  

' 

1.59 The i n t e r e s t s  i n t e r  se of the  spouses  i n  the  j o i n t  
home a r e  s u b j e c t  t o  t h e  d i s c r e t i o n a r y  powers of the  c o u r t  

128 under  t h e  Matr imonia l  P rope r ty  A c t  1963, a s  amended. 
S e c t i o n  6(2)  d i r e c t s  t h e  c o u r t  no t  t o  d e f e a t  any  common 
i n t e n t i o n  of t h e  spouses.  A r e g i s t e r e d  s e t t l e m e n t  i s  -not 
n e c e s s a r i l y  c o n c l u s i v e  of t h e  spouses '  i n t e r e s t s ,  un le s s  it 
i s  regarded as  expres s ing  t h e  common i n t e n t i o n  of the  
p a r t i e s .  129 

127. C r e d i t o r s  or  a s s i g n e e s  i n  bankruptcy may apply f o r  
c a n c e l l a t i o n  of r e g i s t r a t i o n  o r  s a l e  o n  terms l a i d  
down: ss. 16-20, 

128. See pa ra .  1 -53 above. 

129. Gurney v. Gurney [1967] N.Z.L.R. 388; Maxwell-Stewart 
v. Maxwell-Stewart [1970] N . Z . L . J .  352; see a l s o  
I n g l i s ,  Family Law, Vol.  I (2nd ed. 1968) PP. 255-256, 
on t h e  meaning of "common in t en t ion" .  
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(d)  R e s t r a i n t  on d i s p o s i t i o n  o f  t h e  home 

1.60  In some c o u n t r i e s  t h e  law s e e k s  t o  p r o t e c t  t h e  
i n t e r e s t s  of t h e  non-owner spouse by r e s t r i c t i n g  t h e  power 
of t h e  owner spouse t o  d e a l  w i t h  t h e  home. These restric- 
t i o n s  o p e r a t e  d u r i n g  t h e  marr iage,  whatever  regime a p p l i e s  
t o  t h e  spouses '  p roper ty .  I n  Denmark, for example, t h e  
spouse who has  t h e  t i t l e  t o  t h e  mat r imonia l  home may not 
s e l l  o r  mortgage i t  w i t h o u t  t h e  consent  o f  t h e  o t h e r  
spouse.  Most p r o p e r t y  i s  r e g i s t e r e d ,  and the  marr iage  
c e r t i f i c a t e  may be e n t e r e d  i n  t h e  r e a l  p r o p e r t y  r e g i s t e r ,  
t o  g i v e  n o t i c e  t o  t h i r d  p a r t y  purchasers .  Even i n  t h e  
absence of  r e g i s t r a t i o n ,  a purchaser  w i l l  t a k e  a v a l i d  
t i t l e  o n l y  i f  he a c t e d  i n  good f a i t h ;  i f ,  as i s  l i k e l y ,  the 
normal i n s p e c t i o n  r e v e a l e d  t h a t  t h e  p r o p e r t y  was be ing  u s e d  
a s  a matr imonial  home, t h e r e  would not  be good f a i t h .  

1.61 I n  France,  n e i t h e r  spouse may d i s p o s e  of t h e  m a t r i -  
monial  home o r  i t s  c o n t e n t s  without  t h e  consent  of t h e  o t h e r  
spouse.  The spouse whose consent  h a s  not  been o b t a i n e d  
may apply  f o r  t h e  t r a n s a c t i o n  t o  be avoided  ( a c t i o n  e n  
n u l l i t d )  w i t h i n  one y e a r  from t h e  d a t e  o f  d i scovery ,  b u t  no 
action may be brought more than a y e a r  a f t e r  d i s s o l u t i o n  o f  

130. See Pedersen,  "Matrimonial  P r o p e r t y  Law i n  Denmark" 
( 1  965) 2 8  M. L.R. 137, 140-1 ; Norwegian, Swedish and 
Dutch Law a r e  s imilar  t o  Danish Law. I n  Sweden, a l l  
l a n d  i s  r e g i s t e r e d ,  and t h e  p e r s o n  reques t ing  r e g i s t r a -  
t i o n  must produce personal  documentation. The 
r e g i s t e r i n g  a u t h o r i t y  i s  r e s p o n s i b l e  f o r  see ing  t h a t  
a l l  consents  have been obtained:  Crane & Levin, "The 
R a t i o n a l i s a t i o n  of  Family P r o p e r t y  Law'! ( 1966-67) 9 
J.S.P.T.L. 238. I n  Germany, i f  t h e  home is  t h e  s o l e  
a s s e t  of a spouse,  t h e  consent  o f  t h e  o t h e r  spouse  
must be obta ined  b e f o r e  r e g i s t r a t i o n  of the s a l e :  
BGB 1365. 

131. C.C. 215,  a l . 3  ( in t roduced  i n  1965); see Amos & 
Walton ' s  I n t r o d u c t i o n  t o  French Law ( 3 r d  ed. 1967) 
Appendix, pp. 382-383. Proposa ls  t o  introduce s i m i l a r  
l e g i s l a t i o n  i n  Quebec have been made by the  Committee 
on t h e  Law of Persons and t h e  Family,  C i v i l  Code 
Revis ion  O f f i c e :  Report  on t h e  P r o t e c t i o n  of t h e  
Family Residence,  XII, 1971. 
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of  t h e  mat r imonia l  regime. If t h e  home is  h e l d  on a l e a s e ,  
r i g h t s  under  t h e - l e a s e  a r e  t o  be regarded as  belonging t o  
both  spouses.132 
j u d i c i a l  s e p a r a t i o n  may a s s i g n  t h e  l e a s e  t o  e i t h e r  spouse, 
t a k i n g  i n t o  account  t h e  f a m i l y  i n t e r e s t s ,  and s u b j e c t  t o  
t h e  r i g h t  of t h e  o t h e r  spouse t o  compensation. 

The c o u r t  which g r a n t s  a d i v o r c e  o r  

3 ON WHAT PRINCIPLE SHOULD OWNERSHIP BE 
DETERMINED? 

1.62 We have  a l r eady  p o i n t e d  o u t  t h a t  t h e  p re sen t  sys tem,  
under  which ownership r i g h t s  depend on f i n a n c i a l  c o n t r i b u t i o n  
and on t h e  o p e r a t i o n  of c e r t a i n  presumptions,  h a s  seve ra l  
d i sadvantages .  These arise p a r t l y  from t h e  a r t i f i c i a l i t y  of 
t h e  r u l e s  and from t h e i r  u n c e r t a i n t y  i n  a p p l i c a t i o n  and, more 
e s p e c i a l l y ,  from t h e  a l l e g e d  f a i l u r e  of t h e  l a w  t o  apply 
e q u i t a b l y  between spouses. 13’ 
t h e  fo l lowing  a l t e r n a t i v e  sys tems which cou ld  be  in t roduced  
i n t o  Eng l i sh  l a w  f o r  de t e rmin ing  t h e  ownership of the  matri- 
monial home: 

I n  t h i s  s e c t i o n  w e  cons ider  

( a )  R e g i s t r a t i o n  of co-ownership 

(b )  D i sc re t iona ry  power 

( c )  Presumption of co-ownership 

(d )  Automatic co-ownership. 

Three of t h e  f o u r  systems d i s c u s s e d  a r e  based  on f o r e i g n  
law p r o v i s i o n s  Set Out i n  t h e  prev ious  s e c t i o n .  Registra- 
t i o n  of co-ownership can  be compared wi th  t h e  New Zealand 
J o i n t  Family Homes Act 1964. The system of d i s c r e t i o n a r y  
power i s  i n  some r e s p e c t s  s i m i l a r  t o  t h e  New Zealand v e r s i o n  
of s e c t i o n  17 of t h e  Married Women‘s P rope r ty  A c t  1882. T h e  
presumption of co-ownership is  based  on t h e  l a w  of  V ic to r i a .  
The system of  au tomat ic  co-ownership put forward  f o r  cons ider -  
a t i o n  is, i n  effect ,  a form of  community of p r o p e r t y  l i m i t e d  

132. C.C. 1751 ( law of 4 August 1962). 

133. See p a r a s .  1.49-1.51 above. 
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t o  t h e  home. The Paper  a l s o  c o n s i d e r s  a new 
mat r imonia l  home t r u s t ,  some elements of  which could be 
implemented i r r e s p e c t i v e  of whether compulsory co-ownership 
i s  in t roduced .  

( a )  R e g i s t r a t i o n  of co-ownership 

1.63 Under t h e  New Zealand J o i n t  Family Homes Act 
1 9 6 4 , ’ ~ ~  i f  a home is  r e g i s t e r e d  a s  a j o i n t  family home, 
t h e  spouses  become l e g a l  and b e n e f i c i a l  j o i n t  t enants .  
There are i n c e n t i v e s  t o  r e g i s t e r ,  i n c l u d i n g  a measure of  
exemption from e s t a t e  du ty .  I f  a sys tem of  r e g i s t r a t i o n  
w e r e  in t roduced  i n  England, what i n c e n t i v e s  could be 
o f f e r e d ?  One p o s s i b i l i t y  would be t o  provide  t h a t  i f  a 
f a m i l y  home were r e g i s t e r e d  i n  j o i n t  names i t  should r e c e i v e  
a degree of p r o t e c t i o n  from c r e d i t o r s .  13’ 
s a r y ,  as i n  New Zealand,  t o  avoid p r e j u d i c i n g  e x i s t i n g  
c r e d i t o r s ,  and t o  c o n s i d e r  whether r e g i s t r a t i o n  of  a home i n  
j o i n t  names should be regarded a s  a v o l u n t a r y  t r a n s a c t i o n  
void  a g a i n s t  the  t r u s t e e  i n  bankruptcy. ’36 
arguments i n  favour  of  i n t r o d u c i n g  measures  t o  p r o t e c t  c e r t a i n  
fami ly  proper ty  a g a i n s t  c r e d i t o r s .  T h i s ,  however, might 
r a i s e  i s s u e s  wider  t h a n  those  covered i n  t h i s  p a r t  of  t h e  
Paper ,  s i n c e  i t  would not  n e c e s s a r i l y  f o l l o w  t h a t  such 
measures should be l i m i t e d  t o  c a s e s  where t h e  p r o p e r t y  
concerned was owned j o i n t l y .  S i m i l a r  arguments apply  t o  
o t h e r  i n c e n t i v e s  f o r  r e g i s t r a t i o n  which could be sugges ted .  

It would b e  neces- 

There may be  

134. 

135. 

136. 

137. 

See  p a r a s .  1.58-1.59 above. 

Such p r o t e c t i o n  i s  o f t e n  p a r t  of t h e  homestead l a w s  
i n  t h e  United S t a t e s .  

Bankruptcy Act 1914, s .42;  see t h e  bankruptcy 
p r o v i s i o n s  under  t h e  New Zealand J o i n t  Family Homes 

See Report  of t h e  Committee on t h e  Enforcement of 
Judgment D e b t s  (Payne Committee) Cmnd. 3909, 1969, 
p a r a .  675, where i t  i s  proposed t h a t  c e r t a i n  goods  
should b e  exempt from execut ion.  

A c t ,  SS. 16-20. 
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For example, i f  it were proposed t h a t  e s t a t e  d u t y  i n  r e s p e c t  
of t h e  home should be postponed u n t i l  t h e  d e a t h  of the  surv i -  
v o r ,  o r  t h a t  a matr imonial  home should be exempt from e s t a t e  
d u t y  i t  could be argued t h a t  t h e  postponement o r  exemption 
should not  be l i m i t e d  t o  j o i n t l y  owned homes. These l a t t e r  
s u g g e s t i o n s  a l s o  involve  d e c i s i o n s  a s  t o  f i s c a l  p o l i c y  which 
go beyond the  scope  of t h i s  Paper .  The b e n e f i t s  of e s t a t e  
d u t y  concess ions  o r  exemptions would a f f e c t  o n l y  those  
estates o v e r  Sl2,5OO. 138 

1.64 The real  d i f f i c u l t y  i n  a t t e m p t i n g  to  in t roduce  
j o i n t  ownership of t h e  home through a system of r e g i s t r a t i o n  
i s  t h a t  even if i n c e n t i v e s  could  be o f f e r e d  t o  induce 
r e g i s t r a t i o n  i t  would not n e c e s s a r i l y  fo l low t h a t  a l l  homes 
would be r e g i s t e r e d .  The owner spouse would n o t  be bound 
t o  take advantage  of t h e  i n c e n t i v e s ,  and a non-owner spouse 
could not  r e q u i r e  r e g i s t r a t i o n .  If the  owner spouse d e c l i n e d  
t o  r e g i s t e r  he  might e f f e c t i v e l y  d e p r i v e  t h e  non-owner 
spouse not  o n l y  of a j o i n t  i n t e r e s t ,  bu t  a l s o  of whatever 
o t h e r  b e n e f i t s  r e g i s t r a t i o n  would br ing .  I n  t h e  absence of 
i n c e n t i v e s ,  a system of r e g i s t r a t i o n  of t h e  mat r imonia l  home 
i n  j o i n t  names would not r e p r e s e n t  any g r e a t  advance on t h e  
p r e s e n t  law, s i n c e  spouses are f ree ,  i f  they agree, t o  put  
t h e i r  home i n  t h e i r  j o i n t  names and t o  share  t h e  b e n e f i c i a l  
i n t e r e s t  i n  whatever  p r o p o r t i o n s  t h e y  th ink  f i t .  Even i f  
t h e r e  were i n c e n t i v e s ,  i n  o u r  v i e w  t o  a l low a spouse’s  
i n t e r e s t  i n  t h e  home t o  depend on an a c t  of r e g i s t r a t i o n  by 
t h e  o t h e r  spouse would not  go f a r  enough. 

138. Only 1% of e s t a t e s  exceed f12,500; of t h e s e  a high 
p r o p o r t i o n  i n c l u d e  r e s i d e n t i a l  property:  111th 
Report  of Commissioners of H.M. In land  Revenue, 
31 March 1968, Cmnd. 3879. I n  a House of Commons 
W r i t t e n  Answer (H.C. Debs. 4 May 1971, c o l .  317) it 
was s a i d  t h a t  t h e  c o s t  t o  t h e  In land  Revenue of 
exempting t h e  i n t e r e s t  i n  t h e  matr imonial  home l e f t  
t o  t h e  s u r v i v i n g  spouse would be 24.0 m i l l i o n  per  annum. 
The c o s t  of postponing payment of duty u n t i l  the  death 
of t h e  s u r v i v o r  was s a i d  t o  be  Cl50 m i l l i o n ,  but t h i s  
e s t i m a t e  was not  l i m i t e d  t o  duty  on t h e  home. 

81 



( b )  D i s c r e t i o n a r y  power 

1.65 Another p o s s i b l e  reform would be t o  confer  on  t h e  
c o u r t  wide d i s c r e t i o n a r y  powers t o  de te rmine  t h e  ownership 
of  t h e  home, t a k i n g  i n t o  account  no t  o n l y  f i n a n c i a l  contri-  
b u t i o n s  but  a l s o  c o n t r i b u t i o n s  t o  t h e  w e l f a r e  of t h e  f a m i l y  
and o t h e r  f a c t o r s .  I n  o t h e r  words, t h e  c o u r t  would have a 
g e n e r a l  d i s c r e t i o n  t o  decide what was j u s t  and e q u i t a b l e  
between t h e  p a r t i e s .  T h i s  can be compared w i t h  t h e  discre- 
t i o n a r y  powers g r a n t e d  t o  t h e  New Zealand c o u r t ,  which w e r e  
cons idered  above. l J 9  The o b j e c t i o n  t h a t  t h e  present  l a w  i s  
i n e q u i t a b l e  because of  i t s  dependence on  f i n a n c i a l  c o n t r i b u -  
t i o n  would be overcome. 

1.66 On t h e  o t h e r  hand, a l though a w i d e  d i s c r e t i o n a r y  
power may be a p p r o p r i a t e  for  r e - a l l o c a t i n g  o r  t r a n s f e r r i n g  
p r o p e r t y  when a marriage breaks  down o r  te rmina tes ,  it would 
not  i n i t i a l l y  e s t a b l i s h  d e f i n i t e  p r o p r i e t a r y  r i g h t s .  U n t i l  
the  c o u r t  reached a d e c i s i o n  i t  would be u n c e r t a i n  whether  a 
spouse who had no legal t i t l e  was e n t i t l e d  t o  any b e n e f i c i a l  
i n t e r e s t .  

1.67 
t o  t h e  c o u r t  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  power u n l e s s  t h e  
marr iage had broken down, o r  u n l e s s  the  o t h e r  spouse had 
died.  Where breakdown is  fol lowed by a decree  of d i v o r c e ,  
j u d i c i a l  s e p a r a t i o n  o r  n u l l i t y ,  t h e  c o u r t  now has w i d e  powers 
t o  t r a n s f e r  proper ty ,  i n c l u d i n g  the home, from one spouse  t o  
t h e  o t h e r .  I n  e x e r c i s i n g  t h i s  power, which is  p a r t  of  t h e  
g e n e r a l  power t o  o r d e r  f i n a n c i a l  p r o v i s i o n ,  t h e  c o u r t  must 
have regard t o  c e r t a i n  f a c t o r s  i n c l u d i n g  t h e  means, n e e d s  and 
conduct of t h e  p a r t i e s ,  and t h e  c o n t r i b u t i o n  by t h e  s p o u s e s  
t o  the  w e l f a r e  of t h e  f a m i l y ,  i n c l u d i n g  any c o n t r i b u t i o n  

A spouse would be  u n l i k e l y  t o  make an a p p l i c a t i o n  

~~ ~~~ ~ ~ ~ ~ 

139. See New Zealand law, paras .  1.53-1.54 above. 

140. Matrimonial  Proceedings  and P r o p e r t y  Act 1970, s.4. 
I n  a l a t e r  p a r t  o f  t h i s  Paper i t  i s  proposed t h a t  
the c o d r t  should have s i m i l a r  powers under i t s  
I n h e r i t a n c e  (Family Provis ion)  A c t  1938 j u r i s d i c t i o n :  
para  .3 .28.  
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made by l o o k i n g  a f t e r  t h e  home o r  c a r i n g  f o r  t h e  fan1i1y . l~’  
It c s u l d  be a rgued  t h a t  i n  v iew of t h e s e  powers i t  i s  un- 
necessary  t o  i n t r o d u c e  an a d d i t i o n a l  power t o  dec ide  t h e  
ownership of  t h e  home on d i s c r e t i o n s r y  grounds a t  some 
o t h e r  s t a g e ,  between breakdown and d ivorce  (or even a f t e r  
d i v o r c e ) .  The p r i n c i p l e s  on w h i c h  t h e  d i s c r e t i o n  would 
be e x e r c i s e d  would over lap  t h o s e  r e l e v a n t  t o  f i n a n c i a l  
p r o v i s i o n ;  t h i s  could lead  t o  c o n f l i c t  and even  g r e a t e r  
u n c e r t a i n t y .  

1.68 To summarise, it seems t h a t  a l though a d iscre-  
t i o n a r y  system m i g h t  i n t r o d u c e  g r e a t e r  j u s t i c e ,  i t  would 
do so  a t  t h e  c o s t  o f  c e r t a i n t y .  The q u e s t i o n  i s  whether 
a spouse’s  i n t e r e s t  i n  t h e  mat r imonia l  home s h o u l d  depend 
on d i s c r e t i o n a r y  f a c t o r s  t o  be a s s e s s e d  by t h e  c o u r t ,  o r  
whether  i t  should depend on f i x e d  p r i n c i p l e s .  If i t  i s  
f e l t  t h a t  d i s c r e t i o n a r y  powers would leave  t o o  much 
u n c e r t a i n t y ,  and t h a t  t h e  p r e s e n t  p r i n c i p l e  of f i n a n c i a l  
c o n t r i b u t i o n  i s  p o t e n t i a l l y  u n f a i r ,  then c o n s i d e r a t i o n  
should be g i v e n  t o  c r e a t i n g  f o r  each spouse a d i r e c t  i n t e r e s t  
i n  t he ’  home which does not  depend on d i s c r e t i o n a r y  f a c t o r s ,  
bu t  which arises from t h e  marriage r e l a t i o n s h i p  i t s e l f .  

( c )  Presumption of  co-ownership 

1.69 One such way of changing  t h e  p r e s e n t  ownership 
r u l e s  would be t o  i n t r o d u c e  a pressmption t h a t  the  b e n e f i c i a l  
i n t e r e s t  i n  t h e  matr imonial  home i s  shared by t h e  spouses, 
e i t he r  a s  j o i n t  t e n a n t s  o r  t e n a n t s  i n  common. The presurnp- 
t i o n  we e n v i s a g e  could be compared w i t h  s e c t i o n  161(4)(b)  
o f  t h e  Marriage A c t  1958 ( V i c t o r i a )  r e f e r r e d  to ear1ier.l4’ 
Under t h a t  A c t ,  however, t h e  presumption o p e r a t e s  only 

~~ ~~ 

141. s . 5 ( 1 ) ( f ) .  

142. P a r a s .  1.55-1.57 above. 
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i n  r e s p e c t  of  proceedings between husband and wife  under  
s e c t i o n  161. I n  o u r  view t h i s  may be t o o  narrow. If  there 
were t o  be a presumption t h a t  t h e  b e n e f i c i a l  i n t e r e s t  i n  
t h e  home was shared i t  should o p e r a t e  i n  a l l  c i rcumstances ,  
i n  t h e  same way a s  t h e  presumption of advancement. There  
might be cases where the  i s s u e  was r a i s e d  between a 
spouse and a t h i r d  p a r t y ,  f o r  example, i n  r e l a t i o n  t o  
e s t a t e  duty.  

1.70 A l e g a l  presumption t a k e s  effect  i n  the absence  o f  
evidence s u f f i c i e n t  t o  r e b u t  i t ,  and t h e  cases under the  
above A c t 1 4 3  have been concerned mainly w i t h  t h e  q u e s t i o n  
whether  t h e  presumption was r e b u t t e d  by " i n t e n t i o n  t o  t h e  
contrary ' !  o r  by " s p e c i a l  c i rcumstances w h i c h  render i t  
u n j u s t " .  I f  a s imilar  presumption were introduced i n  E n g l i s h  
law, what f a c t o r s  would be r e l e v a n t  t o  t h e  d e c i s i o n  w h e t h e r  
it had been rebut ted?  An express  o r  i m p l i e d  agreement o r  
common i n t e n t i o n  of  bo th  spouses t h a t  co-ownership s h o u l d  not 
apply would probably be regarded a s  s u f f i c i e n t .  I n  a d d i t i o n ,  
i t  could  be provided,  as  i n  V i c t o r i a ,  t h a t  t h e  presumption 
would not  apply i f ,  having  regard t o  a l l  t h e  c i rcumstances ,  
i t  appeared t o  t h e  c o u r t  u n j u s t .  T h i s  would,  of course ,  
i n t r o d u c e  a n  element of  d i s c r e t i o n  i n t o  t h e  matter .  The 
e s s e n t i a l  d i f f e r e n c e  between t h i s  system and t h e  discre- 
t i o n a r y  system cons idered  above i s  t h a t  here the  c o u r t  
would s t a r t  from t h e  presumption t h a t  the  home was j o i n t l y  
owned; t h e  d i s c r e t i o n  would be l i m i t e d  t o  cons ider ing  
whether  t h e  presumption of  co-ownership had been r e b u t t e d .  
I n  the absence of any evidence,  t h e  presumption would 
o p e r a t e .  However, even i f  l i m i t e d  i n  t h i s  way, t he  discre- 
t i o n a r y  element would involve  a degree o f  u n c e r t a i n t y .  An 
a l t e r n a t i v e  would be t o  a l low no ground f o r  r e b u t t a l  o ther  
than  a n  e x p r e s s  o r  impl ied  agreement o r  common i n t e n t i o n  

143. Para .  1.56 above. 



o f  t h e  spouses .  The c o u r t  would, of course,  r e t a i n  i t s  
d i s c r e t i o n a r y  powers t o  d e a l  w i t h  proper ty  i n  the event 
o f  a d ivorce ,  and, i n  more l i m i t e d  c i rcumstanceb,  under 
i t s  fami ly  p r o v i s i o n  j u r i s d i c t i o n .  

1.71 Qui te  a p a r t  from the  q u e s t i o n  of r e b u t t a l  t h e r e  
are o t h e r  problems i n  apply ing  a presumption o f  co- 
ownership.144 Would i t  apply  t o  t h e  most recent;  home, 
o r  t o  every  home? Would it a p p l y  t o  a home a c q u i r e d  by 
g i f t  o r  i n h e r i t a n c e ?  Would t h e  b e n e f i c i a l  i n t e r e s t  of a 
spouse a t t a c h  t o  the  proceeds of s a l e ?  How f a r  would 
t h i r d  p a r t i e s  be bound? Such problems a r e  i n e v i t a b l e  i n  
any proposa l  t o  change t h e  basic r u l e s  f o r  d e t e r m i n i n g  
t h e  b e n e f i c i a l  ownership of t h e  home. They w i l l  be 

cons idered  i n  more de t a i l  below, i n  r e l a t i o n  t o  co-ownership 
by o p e r a t i o n  of  law. 

(d)  Co-ownership by o p e r a t i o n  of l a w  

1.72 Another way of changing t h e  p r e s e n t  l a w  would 
be t o  provide t h a t  t h e  mat r imonia l  home should a u t o m a t i c a l l y  
belong t o  both  spouses .  The b e n e f i c i a l .  i n t e r e s t  of each 
spouse would be determined not  by d i s c r e t i o n a r y  p r i n c i p l e s ,  
n o r  by a r e b u t t a b l e  presumption, b u t  by f i x e d  r u l e s .  We 
w i l l  r e f e r  t o  t h i s  system as co-ownership by o p e r a t i o n  of 
law. Co-ownership would be a s u b s t i t u t e  f o r  t h e  present  
r u l e s  concern ing  c o n t r i b u t i o n  and would avoid t h e  uncer- 
t a i n t y  of d i s c r e t i o n .  I t  would g i v e  each spouse a n  i n t e r e s t  
i n  t h e  home by v i r t u e  of t h e  m a r r i a g e  r e l a t i o n s h i p  i tself ,  
w i t h o u t  the need f o r  any f i n a n c i a l  c o n t r i b u t i o n  o r  f o r  any 
enqui ry  i n t o  t h e  circumstances.  Whoever pa id ,  and whoever 
h e l d  t h e  l e g a l  e s t a t e ,  both s p o u s e s  would have t h e  same 
b e n e f i c i a l  i n t e r e s t  i n  t h e  home. 

14.4. I n  V i c t o r i a ,  t h e  presumption a p p l i e s  o n l y  t o  property 
which w a s  acqui red  by the  spouses  d u r i n g  o r  i n  contem- 
p l a t i o n  of t h e i r  marr iage  f o r  occupat ion  as t h e i r  
matr imonial  home: Marr iage  Act 1958, s . l 6 1 ( 4 ) ( b ) .  



1.73 The arguments i n  favour  of co-ownership are t h a t  
i t  would e l i m i n a t e  t h e  u n c e r t a i n t y  a s s o c i a t e d  w i t h  discre- 
t i o n a r y  powers, and t h a t  i t  would e n s u r e  t h a t  each s p o u s e  
had a s h a r e  i n  an impor tan t  family asset, '45 even i f  one  
spouse had not  been ab le  t o  make a f i n a n c i a l  c o n t r i b u t i o n .  
There would be no need t o  enqui re  i n t o  p a s t  t r a n s a c t i o n s  
t o  e s t a b l i s h  t h e  e x t e n t  of any f i n a n c i a l  c o n t r i b u t i o n .  
No burden of proof would be imposed on e i the r  spouse t o  
e s t a b l i s h  o r  t o  r e b u t  co-ownership; there would t h e r e f o r e  
be no need t o  have r e c o u r s e  t o  the c o u r t  f o r  t h i s  purpose.  
S i n c e  f o r  a g r e a t  many f a m i l i e s  t h e  home i s  t h e  o n l y  
s u b s t a n t i a l  a s s e t ,  co-ownership would, i n  e f f e c t ,  impose 
a form of community o r  s h a r i n g  l i m i t e d  t o  t h e  p r i n c i p a l  
f a m i l y  asset. 

1.74 On the  o t h e r  hand, t h e r e  a r e  c e r t a i n  arguments 
a g a i n s t  co-ownership. An automatic  r u l e  cannot t a k e  
account  of a l l  s p e c i a l  c i rcumstances.  The r u l e s  c o u l d  
exc lude  s h a r i n g  i n  specified c a s e s  (for example, w h e r e  
t h e  home w a s  i n h e r i t e d  proper ty ,  o r  b u s i n e s s  premises)  but 
could n o t  hope t o  cover  every  c a s e  where s h a r i n g  the  home 
might appear  u n f a i r .  For example, should  a w i f e  who had 
p e r s i s t e n t l y  neglec ted  h e r  d u t i e s ,  and who had f i n a l l y  
deserted t h e  home, be e n t i t l e d  t o  a share i n  i t ?  Should 
a spouse who had s u b s t a n t i a l  a s s e t s  o f  h i s  own, which need 
not  be shared ,  be e n t i t l e d  t o  a s h a r e  i n  t h e  o t h e r  s p o u s e ' s  
on ly  asset ,  t h e  home? Should t h e  home be shared where the 

145. S u b j e c t  t o  the  c o u r t ' s  power t o  deal  w i t h  p r o p e r t y  
on g r a n t i n g  a d ivorce .  

146. I n  Unhappy F a m i l i e s , t h e  r e p o r t  of  a Working P a r t y  
set up by the  Women's Nat iona l  Advisory Committee 
of t h e  Conserva t ive  and Unionis t  P a r t y ,  i t  is 
recommended t h a t  on  t e r m i n a t i o n  o f  marr iage t he  
w i f e  should have a s t a t u t o r y  r i g h t  t o  ha l f  t he  
proceeds of sale of t h e  mat r imonia l  home s u b j e c t  
t o  c e r t a i n  p r o v i s o s  (No. 14, p.40).  

146 
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marr iage  had l a s t e d  only a s h o r t  t ime,  o r  where  t h e  home 
had been owned by one spouse b e f o r e  marr iage? 

1.75 Another  argument a g a i n s t  co-ownership is t h a t  
i t  would promote "community" o r  s h a r i n g  only  where t h e r e  
was i n  fac t  a matr imonial  home. I f  a husband chose  t o  
i n v e s t  i n  a home, h i s  w i f e  would b e n e f i t  from co-ownership; 
b u t  i f  he chose t o  i n v e s t  i n  o t h e r  proper ty  w h i l e  l i v i n g  
i n  r e n t e d  accommodation, she might  g e t  no b e n e f i t ,  147 

Automatic co-ownership might w e l l  ac t  a s  a n  inducement t o  
a spouse who d id  not  want t o  share t o  r e f r a i n  f r o m  buying 
a house.  T h i s  is  both an argument a g a i n s t  co-ownership 
and a n  i n d i c a t i o n  of  i t s  l i m i t a t i o n s ,  which c o u l d  be 

avoided only  by i n t r o d u c i n g  s h a r i n g  on a wider basis. The 
arguments f o r  a g a i n s t  doing so  a r e  cons idered  i n  P a r t  5 
of  t h e  Paper  (Community of P r o p e r t y ) .  The advantages  or 
o t h e r w i s e  of s h a r i n g  j u s t  one asset ,  t h e  home, must depend 
t o  some e x t e n t  on t h e  way t h e  sys tem would o p e r a t e ,  and t o  
t h i s  w e  now t u r n .  Some of  t h e  problems c o n s i d e r e d  i n  
r e l a t i o n  t o  au tomat ic  co-ownership would a l s o  be re levant  
t o  co-ownership by presumption. 

147. If t h e  mat r imonia l  home w e r e  h e l d  under  a tenancy 
p r o t e c t e d  by t h e  Rent A c t  1968, the t e n a n t ' s  
spouse would have s u c c e s s i o n  r i g h t s ,  and t h e  r i g h t  
t o  apply  f o r  a t r a n s f e r  on  a divorce:  see paras .  
1.19 ff., 1.25 f f .and  1.48 above. 



4 CO-OWNERSHIP OF THE MATRIMONIAL HOME 

( a )  Scope of co-ownership: The matr imonial  home 

1.76 The term “co-ownership” i s  u s e d  i n  t h i s  Paper  t o  
d e s c r i b e  a system under  which i n  t h e  absence  ‘of a n  e x p r e s s  
agreement t h e  spouses  would share  a u t o m a t i c a l l y  t h e  bene- 
f i c i a l  i n t e r e s t  i n  t h e  home. Before a p r i n c i p l e  of 
co-ownership could be introduced i t  would have t o  be decided 
when and i n  what c i rcumstances  i t  should  opera te .  Our 
p r e l i m i n a r y  view is  t h a t  it should a p p l y  t o  both f r e e h o l d  
and l e a s e h o l d  p r o p e r t y ,  14’ and t h a t ,  a s  under  t h e  Matri- 
monial  Homes Act 1967,  s e c t i o n  1 ( 8 ) ,  it should apply o n l y  
when t h e  proper ty  was occupied a s  t h e  matr imonial  home. 
One of  t h e  spouses  must have a b e n e f i c i a l  i n t e r e s t  i n  t h e  
home, and co-ownership would a t t a c h  t o  t h a t  b e n e f i c i a l  
i n t e r e s t .  

1.77 I f  a co-ownership p r i n c i p l e  w e r e  implemented it 
should,  i n  o u r  view, apply  t o  mat r imonia l  homes a l r e a d y  
owned a t  t h e  d a t e  when t h e  new l a w  came i n t o  f o r c e ,  as  w e l l  
a s  t o  t h o s e  acqui red  t h e r e a f t e r .  I f  e x i s t i n g  homes w e r e  
excluded it would be many y e a r s  b e f o r e  t h e  p r i n c i p l e  a p p l i e d  
t o  a l l  homes, and we t h i n k  it would be u n d e s i r a b l e  t o  c r e a t e  
d i s t i n c t i o n s  between marr ied  couples .  Obviously,  t h e r e  
would have t o  be a s u i t a b l e  t r a n s i t i o n a l  per iod t o  a l l o w  
spouses  t o  a r r a n g e  t h e i r  a f f a i r s ,  f o r  example, by c o n t r a c -  
t i n g  o u t .  It would be v e r y  important  t o  ensure wide p u b l i c i t y  
f o r  a new law which p o t e n t i a l l y  could a f f e c t  more t h a n  h a l f  
t h e  marr ied  couples  i n  England and Wales. 

14.8. The ex tens ion  of co-ownership t o  such i tems o f  
pe.rsona1 p r o p e r t y  a s  caravans o r  b o a t s  would need 
t o  be cons idered ,  bu t  we do not  go i n t o  t h a t  a t  
t h i s  s t a g e .  

88 



( b )  The i n t e r e s t s  of  the  spouses 

1.78 The effect  of co-ownership would  be t h a t  a spouse ' s  
b e n e f i c i a l  i n t e r e s t  i n  t h e  mat r imonia l  home would be shared 
between t h e  spouses .  If the home were held on  t r u s t  f o r  
one spouse,  o r  f o r  one spouse  and a t h i r d  person,  co- 
ownership would a t t a c h  t o  t h e  b e n e f i c i a l  i n t e r e s t  of t h e  
spouse,  bu t  would n o t  a f f e c t  t h e  t h i r d  p a r t y ' s  b e n e f i c i a l  
i n t e r e s t .  If one spouse had a l e g a l  e s t a t e  i n  the home as  
w e l l  a s  a b z n e f i c i a l  i n t e r e s t  he o r  she would be regarded 
a s  a t r u s t e e  f o r  both spouses.  T h i r d  p a r t i e s  who held t h e  
l e g a l  estate for t h e  b e n e f i t  of  one  spouse would become 
t r u s t e e s  f o r  b o t h  spouses.  

1.79 Automatic co-ownership would a l s o  a p p l y ,  i n  p r i n c i -  
p l e ,  where t h e  b e n e f i c i a l  i n t e r e s t  i n  t h e  home w a s  a l ready  
shared  by t h e  spouses  a s  j o i n t  t e n a n t s  o r  t e n a n t s  i n  common, 
w h e t h e r  o r  n o t  t h e  l e g a l  es ta te  w a s  ves ted  i n  j o i n t  names. 
However, i f  there  were an agreement between the spouses t o  
h o l d  t h e i r  b e n e f i c i a l  i n t e r e s t s  i n  a c e r t a i n  way, t h i s  might 
amount . to  a v a r i a t i o n  o r  e x c l u s i o n  of some of  t h e  terms of 
co-ownership. 50 
matr imonia l  home t r u s t ,  
f i c i a l  i n t e r e s t  i n  t h e  home is  shared ,  whether  o r  not 
co-ownership a p p l i e s .  

Proposa ls  made below concern ing  the 
could  apply  whenever t h e  bene- 

1.80 How should  t h e  b e n e f i c i a l  i n t e r e s t  be shared  under 
the co-ownership p r i n c i p l e ?  Under present  l a w  b e n e f i c i a l  
ownership i n  p r o p e r t y  can be shared by two p e r s o n s  e i t h e r  
a s  j o i n t  t e n a n t s  o r  a s  t e n a n t s  i n  common. Under a 
b e n e f i c i a l  j o i n t  tenancy both spouses  have the  same i n t e r e s t  
i n  t h e  home d u r i n g  t h e i r  j o i n t  l i v e s .  On t h e  death of one 
spouse t h e  s u r v i v o r  becomes e n t i t l e d  t o  t h e  whole b e n e f i c i a l  

149-  For  s p e c i a l  r u l e s  concern ing  l i f e  i n t e r e s t s ,  see below, 

150. A s  t o  c o n t r a c t i n g  o u t ,  see p a r a .  1.86 below. 

151. Para .  1.115 f f .  

p a r a ,  1 . 1 0 1 .  
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i n t e r e s t . .  A b e n e f i c i a l  j o i n t  t e n a n t  may a t  any t i m e  d u r i n g  
j o i n t  l i v e s  s e v e r  t h e  j o i n t  tenancy by n o t i c e  t o  t h e  o t h e r  
p a r t y .  The e f f e c t  of  severance i s  t h a t  each becomes e n t i t l e d  
t o  a I1separate"  h a l f  i n t e r e s t  which may be disposed of  by 
w i l l  o r  o therwise ;  t h e  spouse who d i e s  f i r s t  may t h e n  leave  
h i s  o r  h e r  i n t e r e s t  t o  t h e  o t h e r  spouse o r  t o  a t h i r d  person. 
But he o r  she has  n o t h i n g  t h a t  can be disposed of by w i l l  
u n l e s s  t h e r e  h a s  been a severance.  A j o i n t  tenancy cannot  
be  severed  by w i l l ,  

1 .81  Under a b e n e f i c i a l  tenancy i n  common, each spouse 
h a s  a "separa te"  share ,152  which c a n  be d e a l t  wi th  o r  
d isposed  of independent ly  dur ing  l i f e  o r  by w i l l .  During 
m a r r i a g e  t h e r e  i s  l i t t l e  d i f f e r e n c e  i n  e f f e c t  between t h i s  
and a severable  j o i n t  tenancy. On breakdown o r  d i v o r c e  the 
c o u r t  h a s  i n  e i t h e r  case t h e  same powers t o  d e a l  w i t h  t h e  
home. On t h e  dea th  of a spouse,  however, t h e r e  i s  no auto-  
mat ic  s u r v i v o r s h i p  i n  t h e  case  of a tenancy  i n  common. A 
spouse i s  f r e e  t o  l e a v e  h i s  o r  h e r  i n t e r e s t  to  t h e  o t h e r  
spouse o r  t o  anyone else.  This  i s  t h e  p r i n c i p a l  d i f f e r e n c e  
between a tenancy i n  common and a j o i n t  tenancy. Another  
d i f f e r e n c e  i s  t h a t  t e n a n t s  i n  common may share  t h e  b e n e f i c i a l  
i n t e r e s t  i n  any p r o p o r t i o n s ,  such a s  g-k, o r  !&,though i t  
i s  u s u a l  f o r  t h e  s h a r e s  t o  be equal .  

1.82 I t  seems c l e a r  t o  u s  t h a t  u n d e r  automatic co-ownership 
n e i t h e r  spouse should have a g r e a t e r  i n t e r e s t  i n  t h e  home 
t h a n  t h e  o t h e r ,  a t  least  dur ing  t h e  marr iage .  I n  d e c i d i n g  
whether  co-ownership should be implemented through a j o i n t  
tenancy,  a tenancy i n  common or by some o t h e r  means, t h e r e  
a r e  two p r i n c i p a l  q u e s t i o n s  t o  c o n s i d e r .  

152. See t h e  comments of Lord Denning M.R. i n  Bedson v.  
Bedson [1965] 2 Q.B. 666, 678i (C.A.). 
Jones  v.  C h a l l e n g e r  [1961] 1 Q . B .  176 ( C . A . ) ,  a t  

See a l s o  

183-184, P e r  
~~ 

Devl in  L.J. 
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( i )  Power t o  d i s p o s e  

1.83 Under p r e s e n t  law, a b e n e f i c i a l  t e n a n t  i n  common 
h a s  power t o  d i s p o s e  of h i s  o r  h e r  b e n e f i c i a l  i n t e r e s t  by 
i n t e r  v i v o s  d i s p o s i t i o n  o r  by w i l l .  A b e n e f i c i a l  j o i n t  
t e n a n t ,  by severance  d u r i n g  h i s  o r  h e r  l i f e t i m e ,  can a c q u i r e  
t h e  same power. Should e i t h e r  spouse be e n t i t l e d  t o  d ispose  
u n i l a t e r a l l y  of  h i s  o r  h e r  i n t e r e s t  under co-ownership 
d u r i n g  j o i n t  l i v e s ?  I t  would, i n  o u r  view, be i n c o n s i s t e n t  
w i t h  t h e  purpose of  t h e  p r o p o s a l s  t o  a l loN s u c h  a disposi-  
t i o n  wi thout  t h e  consent  of t h e  o t h e r  spouse,  a t  l e a s t  
w h i l e  t h e  m a r r i a g e  s u b s i s t s .  It would be wrong t o  a l low a 
t h i r d  p a r t y  t o  be brought i n  and t o  a c q u i r e  t h e  same r i g h t s  
a s  a spouse t o  occupy t h e  home. Even when t h e  marr iage h a s  
broken down, i t  i s  o u r  p r o v i s i o n a l  view t h a t  n e i t h e r  sever- 
ance  nor  sale of t h e  i n t e r e s t s  should be p e r m i s s i b l e  u n l e s s  
b o t h  spouses  consent  o r  t h e  c o u r t  g i v e s  leave .  

( i i )  Surv ivorsh ip  

1.84 Should co-ownership do more than g i v e  each spouse 
a n  equa.1 b e n e f i c i a l  i n t e r e s t  d u r i n g  j o i n t  l i v e s ?  
i t  g i v e  the s u r v i v o r  any i n t e r e s t  i n  the  deceased’s  share ,  
o r  should t h e  f irst  spouse t o  d i e  be f r e e  t o  d i s p o s e  of h i s  
o r  h e r  i n t e r e s t  by w i l l ,  s u b j e c t  on ly  t o  t h e  s u r v i v o r ‘ s  
r i g h t  t o  apply  for maintenance from t h e  e s t a t e ?  An unsever- 
a b l e  j o i n t  tenancy would, of c o u r s e ,  g ive  t h e  s u r v i v o r  t h e  
whole i n t e r e s t  i n  t h e  home. It could  be a rgued  t h a t  t h i s  
would be too  generous  t o  t h e  s u r v i v o r ,  e s p e c i a l l y  where t h e  
home had been o r i g i n a l l y  t h e  s o l e  proper ty  of t h e  deceased 
( e . g .  where it had been owned b e f o r e  marr iage) .  The o r i g i n a l  
owner would have no power t o  d i s p o s e  of any i n t e r e s t  i n  the  
home i f  t h e  p a r t i e s  had not  agreed upon severance  during 
j o i n t  l i v e s  u n l e s s  t h e  law w e r e  changed t o  a l l o w  severance 
by w i l l .  T h i s  would probably be e s s e n t i a l  under  co-ownership, 
o therwise  i t  would be imposs ib le  f o r  t h e  spouses  t o  take 
advantage of e s t a t e  duty concess ions  which a p p l y  on t h e  
p a s s i n g  of a s u r v i v o r ’ s  l i f e  i n t e r e s t .  But i f  severance by 

Should 
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w i l l  were al lowed t h e  s u r v i v o r  would n o t  n e c e s s a r i l y  
sclcceed t o  any i n t e r e s t  i n  t h e  d e c e a s e d ' s  share .  

1.85 One way of  provid ing  f o r  t h e  s u r v i v o r  would be 
t o  g i v e  him o r  her a l i f e  i n t e r e s t  i n  t h e  deceased ' s  s h a r e .  
T h i s  r u l e  could apply both t o  a tenancy i n  common and to  a 
j o i n t  tenancy severed  by w i l l .  I n  e i t h e r  case  any d i s -  
p o s i t i o n  by t h e  f i r s t  spouse t o  d i e  of  h i s  or h e r  i n t e r e s t  
i n  t h e  home would be s u b j e c t  t o  t h e  s u r v i v o r ' s  l i f e  i n t e r e s t .  
Such a r u l e  would e n s u r e  t h a t  t h e  s u r v i v o r  could remain i n  
t h e  home f o r  t h e  r e s t  of h i s  o r  h e r  l i f e ,  and would a l s o  
have e s t a t e  duty advantages  where t h e r e  was a s u b s t a n t i a l  
es ta te .  On t h e  o t h e r  hand i t  could be argued t h a t  t h e  
o b j e c t i v e  of co-ownership would be achieved  by e n s u r i n g  t h a t  
t h e  spouses  shared t h e  home equal ly ,  and t h a t  t h e  q u e s t i o n  
of s u c c e s s i o n  r i g h t s  i n  t h e  home should  be cons idered  w i t h i n  
t h e  w i d e r  framework of  i n h e r i t a n c e  r i g h t s .  If t h e  deceased 
h a s  f a i l e d  t o  meet h i s  o b l i g a t i o n s  t o  t h e  surv ivor  t h e r e  i s  
a l r e a d y  a r i g h t  t o  a p p l y  f o r  family p r o v i s i o n  from t h e  e s t a t e .  
I n  P a r t  3 of t h e  Paper  w e  propose t h a t  t h e  c o u r t ' s  powers t o  
o r d e r  f a m i l y  p r o v i s i o n  be extended t o  enable  i t  not  o n l y  to  
d e a l  w i t h  t h e  occupat ion  of t h e  mat r imonia l  home, b u t  a l s o  
t o  t r a n s f e r  and s e t t l e  proper ty  forming  p a r t  o f  t h e  es ta te  
on t h e  dea th  of a spouse.  Taking these f a c t o r s  i n t o  account ,  
t h e r e f o r e ,  our  view i s  t h a t  i t  i s  n o t  e s s e n t i a l  for co- 
ownership t o  inc lude  s u r v i v o r s h i p  r i g h t s .  l'' 

( c )  C o n t r a c t i n g  o u t  

1.86 If a p r i n c i p l e  of co-ownership w e r e  in t roduced ,  the  
spouses  should,  i n  o u r  view, remain f ree  t o  c o n t r a c t  o u t  and 
make o t h e r  arrangements  as t o  t h e  b e n e f i c i a l  i n t e r e s t s  i n  
t h e  home. Thei r  agreement should,  s u b j e c t  t o  c e r t a i n  
s a f e g u a r d s ,  be c o n c l u s i v e  and b inding  upon them, e x c e p t  t h a t  
i t  should be capable  o f  v a r i a t i o n  by a subsequent agreem-nt 
i n  t h e  same form. The agreement should remain s u b j e c t  t o  
t h e  power of t h e  c o u r t  t o  vary t h e  p r o p e r t y  r i g h t s  o f  t h e  

153. See a l s o  p a r a s .  1.123-1.124 below. 
- 
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p a r t i e s  i n  mat r imonia l  p roceedings .  We c o n s i d e r  t h a t  such 
a n  agreement should be i n  w r i t i n g  and s igned by both spouses .  
I n  o r d e r  t o  p r o t e c t  t h e  weaker spouse,  c o n s i d e r a t i o n  should 
be g iven  t o  r e q u i r i n g  the  s i g n a t u r e s  t o  be w i t n e s s e d  by a 
s o l i c i t o r ,  o r  even by independent  s o l i c i t o r s  a c t i n g  f o r  each  
spouse.  An agreement could a f f ec t  not  on ly  a spouse,  but ,  
through t h a t  spouse,  a l s o  t h e  c h i l d r e n .  It is, however, 
a r g u a b l e  t h a t  where t h e  spouses '  agreement w a s  l i m i t e d  t o  
v a r y i n g  t h e i r  b e n e f i c i a l  i n t e r e s t s  i n  the  home i n  minor 
r e s p e c t s  and d i d  n o t  exclude t h e  home from s h a r i n g  a l t o g e t h e r ,  
i t  might not  be necessary  t o  impose such stringent require-  
ments a s  t o  form. W e  l eave  t h i s  q u e s t i o n  open t o  d iscuss ion .  

( d )  S h a r i n g  of o b l i g a t i o n s  

1.87 A s  w e  have s a i d ,  t h e  co-ownership p r i n c i p l e  ought 
n o t  t o  g i v e  one spouse any g r e a t e r  i n t e r e s t  t h a n  the  o ther .  
And, i f  t h e r e  w e r e  a mortgage, t h e  co-ownership p r i n c i p l e  
should o p e r a t e  s u b j e c t  t o  i t .  But should t h e  spouse who i s  
n o t  t h e  owner of t h e  l e g a l  e s t a t e  be l i a b l e  i n  r e s p e c t  of 
t h e  outgoings  e i t h e r  t o  the  l a n d l o r d  o r  mortgagee o r  t o  t h e  
o t h e r  spouse? T h i s  i s  a q u e s t i o n  of some importance not o n l y  
i n  r e s p e c t  of f r e e h o l d s  s u b j e c t  t o  a mortgage b u t  i n  r e s p e c t  
of a l l  l e a s e h o l d s  and e s p e c i a l l y  t h o s e  a t  a r a c k  ren t .  

1.88 A s  r e g a r d s  l i a b i l i t y  t o  t h i r d  p a r t i e s ,  w e  have no 
doubt t h a t  e i t h e r  spouse should b e  e n t i t l e d  to  discharge t h e  
o b l i g a t i o n s ,  whether  t h e  spouses  l i v e  t o g e t h e r  o r  a p a r t .  
T h i s  r e s u l t  h a s  been achieved by t h e  Matr imonial  Homes A c t  
1967, s e c t i o n  l ( 5 ) .  But we take t h e  view t h a t  a spouse who 
i s  n o t  t h e  l e g a l  owner ought n o t  t o  be p e r s o n a l l y  l i a b l e  t o  
t h e  mortgagee,  l e s s o r ,  o r  any o t h e r  person whose claim i s  
a g a i n s t  t h e  legal owner, even though h i s  or h e r  i n t e r e s t  may 
be a f f e c t e d  by enforcement of t h e  ~ 1 a i m . l ~ ~  T h i s  i s ,  of 

154. The p o s i t i o n  of a b e n e f i c i a r y  spouse when a mortgagee 
or l a n d l o r d  c la ims  p o s s e s s i o n  was c o n s i d e r e d  i n  
r e l a t i o n  t o  occupat ion r i g h t s :  see p a r a s .  1.10-1.14 
above. 
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course ,  t h e  u s u a l  p o s i t i o n  of a b e n e f i c i a r y .  

1.89 A s  between t h e  spouses ,  w h i l e  they  a r e  l i v i n g  
t o g e t h e r  t h e r e  should be no problem. Payments made by one 
spouse should be cons idered  a s  payments by and on b e h a l f  
of bo th ,  and co-ownership i n t e r e s t s  should not  be a f f e c t e d  
by t h e  f a c t  t h a t  one p a i d  r a t h e r  t h a n  t h e  o t h e r .  Once 
c o h a b i t a t i o n  has  ended, however, t h e  s i t u a t i o n  is d i f f e r e n t .  
Suppose,  f o r  example, t h a t  t h e  w i f e  l e a v e s  the  husband wi th  
a l a r g e  mortgage commitment, o r  i n  a f l a t  h e l d  a t  a r a c k  
r e n t .  Do h i s  payments cont inue  t o  be made on behalf  of  both,  
o r  must she c o n t r i b u t e  o r  g ive  c r e d i t ?  I n  p r i n c i p l e  i t  
seems a t t r a c t i v e  t o  s u g g e s t  t h a t  i f  t h e  spouses  a r e  t o  share  
t h e  b e n e f i t  of t h e  home, they  should a l s o  s h a r e  t h e  burdens.  
I f  t h e  w i f e  has  a s s e t s  t h e r e  seems t o  be no reason why 

she should be a b l e  t o  escape c o n t r i b u t i n g  t o  t h e  out -  
goings.  Even i f  she h a s  no a s s e t s ,  i t  seems t o  u s  t h a t  
s i n c e  t h e  co-ownership p r i n c i p l e  g i v e s  her a b e n e f i c i a l  
i n t e r e s t  i n  t h e  home, s h e  should be l i a b l e ,  a t  least  t o  t h e  
e x t e n t  of t h e  i n t e r e s t  t o  c o n t r i b u t e  t o  t h e  outgoings.  

1.90 For these reasons ,  i t  i s  o u r  view t h a t  as between 
t h e  spouses  they should i n  p r i n c i p l e  be l i a b l e  t o  account  
t o  each  o t h e r  i n  r e s p e c t  of ou tgoings  incur red  a f t e r  cohabi- 
t a t i o n  h a s  ceased. 156 The payer  should be given c r e d i t ,  but 
t h e r e  might a l s o  be a s e t - o f f ,  f o r  example, where one  spouse 
h a s  had t h e  b e n e f i t  of occupat ion w h i l e  t h e  o t h e r  h a s  n o t .  
We r e c o g n i s e  t h a t  a s  a p r a c t i c a l  m a t t e r  t h e  p r i n c i p l e  of  
s h a r i n g  o b l i g a t i o n s  could  be e f f e c t i v e  only  where t h e  spouse 
concerned had a s s e t s ,  o r  where t h e  outgoings  could be set  
a g a i n s t  t h e  value of h i s  o r  h e r  i n t e r e s t  i n  the mat r imonia l  
home. 

156. See  Wilson v. Wilson F19631 1 W.L.R. 601,609 (C.A - -. 
p e r  R u s s e l l  L . J . ;  Falcone; v .  Fa lconer  [1970] 1 
W.L.R. 1337 (C.A. ) per  Lord Denning M.R.; Davis  v 
)kale r l 9 7 l l  1 N.L.R. 1022 (C.A. )  Der Lord Denning 
M. 
P .  

-_  
,R.  ; C r a c h e l l  v .  Cracknel l ,  The- Times, 23 June-  
.7 ( C A . ) .  

.. 1 
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( e )  Two o r  more homes 

1.91 I f  t h e  spouses  own more than  one mat r imonia l  home 
a t  a t i m e ,  t h e r e  a r e  s e v e r a l  ways of apply ing  co-ownership: 

( a )  Co-ownership could  a t t a c h  only  t o  t h e  
p r i n c i p a l  home (which would have t o  be 
d e f i n e d )  . 

( b )  The spouse c l a i m i n g  an i n t e r e s t  i n  a home 
could  be made t o  e lect .  

( c )  The co-ownership p r i n c i p l e  could  apply 
t o  each home. 

There a r e ,  of  c o u r s e ,  arguments i n  favour  of  l i m i t i n g  
co-ownership t o  one home. I f  a s u i t a b l e  d e f i n i t i o n  of 
t h e  p r i n c i p a l  home could be found,  s o l u t i o n  ( a )  would be 
workable,  e s p e c i a l l y  where t h e  homes were owned by one 
spouse.  I t  might appear  less s a t i s f a c t o r y  where each spouse 
owned a home. I n  e i t h e r  c a s e  w e  do not  t h i n k  i t  should be 
l e f t  t o  e i t h e r  spouse t o  choose which home should  be shared 
( though t h e y  c o u l d ,  of course ,  a g r e e  t h e  m a t t e r )  and there-  
f o r e  do not  f a v o u r  s o l u t i o n  ( b ) .  W e  leave t h i s  ques t ion  
open t o  d i s c u s s i o n .  

( f )  Success ive ly  owned homes 

1.92 Under p r e s e n t  r u l e s ,  where t h e  l e g a l  e s t a t e  i s  
v e s t e d  i n  one spouse and t h e  b e n e f i c i a l  i n t e r e s t  i s  shared,  
on  t h e  s a l e  of t h e  home t h e  b e n e f i c i a l  i n t e r e s t  of each 
spouse a t t a c h e s  t o  t h e  proceeds of s a l e .  The c o u r t  can 
t r a c e  t h a t  b e n e f i c i a l  i n t e r e s t  through a s e r i e s  o f  l a t e r  
t r a n s a c t i o n s  and determine t h e  i n t e r e s t  of each  spouse i n  a 
l a te r  home o r  i n  o t h e r  funds o r  ~ r 0 p e r t y . l ~ ~  
co-ownership p r i n c i p l e  would n o t  depend on f i n a n c i a l  

157. Matr imonial  Causes ( P r o p e r t y  and Maintenance) Act 1958, 
s.7; see e .g .  Nixon v.  Nixon [I9691 1 W.L.R. 1676 
(C.A.) ,  where t h e  spouses  had owned f i v e  homes. 

However, t h e  

95 



c o n t r i b u t i o n ,  bu t  ivould a t t a c h  t o  t h e  mat r imonia l  home 
a u t o m a t i c a l l y .  It  might be  u n f a i r  i f  t h e  r e s u l t  of t h i s  
was t o  g i v e  a spouse a n  i n t e r e s t  both i n  t h e  proceeds of 
s a l e  of one home and i n  a new home. Whether o r  no t  t h e  
new home was acqu i r ed  b z f o r e  o r  a f t e r  t h e  f i r s t  one w a s  
d i sposed  o f ,  i n  our  view i t  should be presgmed t h a t  t h e  
proceeds  of s a l e  of  t h e  f i rs t  home w e r e  used  t o  pu rchase  
t h e  l a te r  home. 

1.93 The e f f e c t  of t h i s  r u l e  would va ry  accord ing  t o  
whether t h e  l a t e r  home c o s t  more o r  less  than  the  p roceeds  
of sale. For  example, i f  a home w e r e  s o l d  f o r  25,000 and 
a new home purchased f o r  26,000 then  i t  would be presumed 
t h a t  t h e  l a t e r  purchase  p r i c e  of 26,000 included t h e  whole 
proceeds  of s a l e  o f  t h e  first home. On t h e  o t h e r  hand, i f  
t h e  second home was purchased f o r  o n l y  E4,000, t h e r e  would 
be a "surp lus"  of f1,000. I n  t h i s  case t h e  o rd ina ry  r u l e s  
should apply.  The spouses '  b e n e f i c i a l  i n t e r e s t  would 
prima facie a t t a c h  t o  t h e  su rp lus .  Where one home w a s  
s o l d  and no f u r t h e r  matrimonial  home was acqui red ,  e i t h e r  
because t h e  spouses had sepa ra t ed ,  o r  f o r  any o t h e r  reason ,  
t h e  b e n e f i c i a l  i n t e r e s t  under co-ownership would prima 
f a c i e  a t t a c h  t o  t h e  whole proceeds of  s a l e ,  and t h e  normal 
t r a c i n g  r u l e s  would apply .  

1.94 The e f f e c t  o f  t h e  presumption r u l e  i s  t h a t  t h e  
spouses  would sha re  t h e  worth of t h e  most va luable  home 
owned by them dur ing  t h e  marriage.  The re  would be several 
f a c t o r s  t o  t a k e  i n t o  account ,  f o r  example, t h e  e x t e n t  of  
t h e  b e n e f i c i a l  i n t e r e s t  i f  any p a r t i c u l a r  house were 
s u b j e c t  t o  a mortgage. A t  t h i s  stage, however, we c o n f i n e  
o u r s e l v e s  t o  t h e  g e n e r a l  p r i n c i p l e ;  t h e  d e t a i l s  of i t s  
a p p l i c a t i o n  should be f u r t h e r  cons ide red  i f  i t  w e r e  dec ided  
t o  implement co-ownership. 
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(g) E s t a t e  d u t y  and bankruptcy 

1.95 
a f f ec t  t h e  c h o i c e  between a b e n e f i c i a l  j o i n t  tenancy and a 
tenancy i n  common a s  a means o f  implementing co-ownership. 
One e s t a t e  d u t y  problem is  t h a t  i f  t h e  i n t e r e s t  h e l d  by a 
s u r v i v i n g  spouse under  t h e  co-ownership p r i n c i p l e  were 
regarded  a s  h a v i n g  been a c q u i r e d  by an i n t e r  v i v o s  g i f t ,  
i t  would a t t r a c t  du ty  i f  i t  had been acqui red  w i t h i n  seven 
y e a r s  of t h e  d e a t h  of the  o t h e r  spouse.  T h i s  i s  because 
es ta te  duty l a w  makes a clear d i s t i n c t i o n  between i n t e r e s t s  
a c q u i r e d  by way o f  g i f t  and t h o s e  acquired f o r  v a l u a b l e  
c o n s i d e r a t i o n .  E s t a t e  du ty  l a w  does ,  however, regard  a 
marr iage  i t s e l f  as  a c o n s i d e r a t i o n  and a l l o w s  a n  exemption 
i n  r e s p e c t  of  c e r t a i n  g i f t s  i n  c o n s i d e r a t i o n  o f  marriage.  159 

Co-ownership makes no d i s t i n c t i o n  on the  ground o f  f i n a n c i a l  
c o n t r i b u t i o n ;  i t  recognises  t h e  p a r t n e r s h i p  e lement  i n  
marr iage  and a p p l i e s  it t o  t h e  home. I n  a s e n s e ,  marriage 
i t s e l f  is t h e  c o n s i d e r a t i o n  f o r  co-ownership though co- 
ownersh,ip does  n o t  o p e r a t e  u n t i l  t h e r e  is a mat r imonia l  home. 
Our view is  t h a t  a n  i n t e r e s t  c r e a t e d  f o r  a s p o u s e  under 
co-ownership ought  not  t o  be c o n s i d e r e d  a s  a d u t i a b l e  g i f t .  
There is  an analogy wi th  c a p i t a l  g a i n s  t a x ,  u n d e r  which a 
d i s p o s i t i o n  between spouses d o e s  not  normally a t t r a c t  t a x ,  
The u n i t y  of t h e  spouses  is  t h u s  recognised.  

158. Para  1.85 above. 

159. Finance A c t  1968, s.36. G i f t s  up t o  E5,OOO t o  e i t h e r  
spouse from t h e  o t h e r  s p o u s e  or from a p a r e n t  or 
grandparent  are exempt. 

A s  we have seen,158 es ta te  duty c o n s i d e r a t i o n s  may 

160 

160. To p r e v e n t  abuse ,  it might  be necessary t o  f i x  an 
upper  l i m i t  on t h e  amount. Any agreement between 
t h e  spouses  t o  vary  t h e  terms of co-ownership, e.g. 
t h e  s u r r e n d e r  of one s p o u s e ' s  i n t e r e s t  t o  t h e  o ther ,  
ought n o t  t o  be exempted under  these  r u l e s .  For an 
est imave of t h e  c o s t  of exempting t h e  s u r v i v i n g  
spouse s i n t e r e s t  i n  t h e  home from estate  d u t y ,  
s e e  n.138 above. 
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1.96 A s i m i l a r  problem a r i s e s  i n  connec t ion  w i t h  

bankruptcy. Should t h e  a c q u i s i t i o n  of  a n  i n t e r e s t  by a 
spouse under  t h e  co-ownership p r i n c i p l e  be regarded a s  a 
vo lun ta ry  s e t t l e m e n t ,  o r  a s  a d i s p o s i t i o n  f o r  value? The 
p r e s e n t  p o l i c y  is t h a t  a spouse‘s  i n t e r e s t  c r ea t ed  by a 
vo lun ta ry  d i s p o s i t i o n  should not t a k e  precedence o v e r  
c r e d i t o r s .  16’ If it were thought necessa ry  t o  p r e s e r v e  
t h i s  p o l i c y ,  one would have t o  f a l l  back  on t h e  p r i n c i p l e  
of f i n a n c i a l  c o n t r i b u t i o n  t o  determine whether a p a r t i c u l a r  
t r a n s f e r  was vo lun ta ry .  T h i s ,  however, would add a n  un fo r -  
t u n a t e  compl ica t ion .  I n  o u r  view it would not unduly 
de roga te  from c r e d i t o r s ’  r i g h t s  i f  t h e y  w e r e  ab le  t o  l o o k  
only  t o  t h e  bankrup t ‘ s  h a l f  share,16’ so long ,  a t  any r a t e ,  
a s  t h i s  was restricted t o  one mat r imonia l  home. 

5 EXCLUSION OF CO-OWNERSHIP 

1.97 W e  have a l r e a d y  ind ica t ed  t h a t  i n  our  view the  
spouses  should be f ree  t o  agree  t o  exc lude  o r  t o  va ry  co- 
ownership. There a r e  c e r t a i n  c a s e s  where it could be 
argued t h a t  co-ownership should be exc luded  a u t o m a t i c a l l y ,  
w i thou t  t h e  need f o r  a n  agreement. 

161. Bankruptcy A c t  1914, s.42; Repor t  on F i n a n c i a l  
P rov i s ion  i n  Matrimonial  Proceedings ,  Law Com. No . 2 5 ,  
para .  78; s.42 a p p l i e s  t o  d i s p o s i t i o n s  made w i t h i n  
two y e a r s  of t h e  bankruptcy o r  w i t h i n  10 y e a r s  u n l e s s  
it can be proved t h a t  a l l  d e b t s  of t h e  bankrupt could 
be  m e t  w i thou t  r ecour se  t o  t h e  p rope r ty .  

t o  s e l l  t h e  mat r imonia l  home and e v i c t  t h e  s p o u s e s  
from it;  f r e q u e n t l y  it i s  s o l d  t o  the non-bankrupt 
spouse f o r  an  a lmos t  nominal cons ide ra t ion .  

162. I n  p r a c t i c e ,  t h e  t r u s t e e  i n  bankruptcy  i s  r e l u c t a n t  



( a )  Home owned b e f o r e  marr iage 

1.98 Should a home owned by one spouse b e f o r e  marriage 
be excluded from co-ownership? There a r e  two pre l iminary  
m a t t e r s  t o  c o n s i d e r .  The f i r s t  is t h a t  q u i t e  o f t e n  one 
spouse buys a house before  marriage with t h e  h e l p  of a 
large mortgage which i s  pa id  o f f  dur ing  t h e  marr iage .  I f  
t h e r e  were t o  be a n  except ion ,  i t  might be thought  f a i r  
t o  l i m i t  i t  t o  a home owned a b s o l u t e l y  b e f o r e  t h e  marriage.  
The second i s  t h a t  i t  might a p p e a r  a r b i t r a r y  i f  co-ownership 
d i d  not  affect  a home owned b e f o r e  marr iage,  y e t  appl ied to  
a home a c q u i r e d  a f t e r  marr iage  w i t h  a s s e t s  owned before 
marr iage .  N e v e r t h e l e s s  it would in t roduce  great complexity 
and u n c e r t a i n t y  i f  i t  became n e c e s s a r y  t o  trace t h e  sources  
of  funds ;  t h e  f a c t  t h a t  a spouse chose t o  u s e  h i s  a s s e t s  
t o  purchase a home dur ing  t h e  marriage might a p p e a r  t o  
j u s t i f y  t h e  a p p l i c a t i o n  of co-ownership i n  these cases .  

1.99 R e t u r n i n g  t o  t h e  q u e s t i o n  whether co-ownership 
should apply  t o  a home owned a b s o l u t e l y  b e f o r e  marr iage,  
t h e  arguments a g a i n s t  apply ing  co-ownership a re  f i r s t ,  
t h a t  t h e  home d i d  not  d e r i v e  f r o m  t h e  a c t u a l  o r  not iona l  
e f f o r t s  of t h e  spouses  d u r i n g  marriage; secondly ,  a spouse 
who owned a f a m i l y  home which passed  from g e n e r a t i o n  t o  
g e n e r a t i o n  and who wished t o  c o n t i n u e  t h i s  t r a d i t i o n  might 
be f o r c e d  t o  seek  l e g a l  advice;  t h i r d l y ,  there might be 
h a r d s h i p  t o  a person who e n t e r e d  i n t o  a second marr iage,  e.g. 
a widow w i t h  young c h i l d r e n  who owned h e r  home a b s o l u t e l y  
would have t o  s u r r e n d e r  a h a l f  i n t e r e s t  i n  it on  re- 
marr iage.  On t h e  o t h e r  hand there a r e  s t r o n g  arguments i n  
favour  of applying-co-ownership u n i v e r s a l l y .  F i r s t ,  the  
matr imonial  home i s , h i n  terms of v a l u e  and u s e ,  t h e  p r i n c i -  
p a l  fami ly  asset ,  and i t  should be i r r e l e v a n t  who paid f o r  
i t  o r  when i t  w a s  acqui red .  S e c e n d l y ,  co-ownership,  i f  
in t roduced ,  s h o u l d  apply as  w i d e l y  a s  p u s s i b l e .  Thi rd ly ,  
i t  would be u n f a i r  t o  leave i t  t o  t h e  non-owner spouse t o  
a t t e m p t  t o  reach  a n  agreement w i t h  t h e  owner spouse .  Where 
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a home has been i n  a fami ly  f o r  g e n e r a t i o n s  i t  is  l i k e l y  
t h a t  l e g a l  advice  would be taken i n  any event .  On 
ba lance ,  o u r  view i s  t h a t  co-ownership should apply t o  
homes owned before  m a r r i a g e ,  though w e  recognise  t h a t  t h i s  
i s  a m a t t e r  on which  views w i l l  d i f f e r .  

(b)  Home a c q u i r e d  dur ing  marriage by g i f t  o r  
i n h e r i t a n c e  

1.100 As regards  a home acquired by one spouse d u r i n g  
marr iage  by way of  g i f t  o r  i n h e r i t a n c e  from a t h i r d  p a r t y ,  
arguments s i m i l a r  t o  t h o s e  o u t l i n e d  above can be a p p l i e d .  
There a r e ,  however, a d d i t i o n a l  f a c t o r s  t o  t a k e  i n t o  account .  
If co-ownership w e r e  t o  apply a u t o m a t i c a l l y ,  the  donor  
could  n o t  make a n  a b s o l u t e  g i f t  t o  one  spouse wi thout  a s k i n g  
t h e  o t h e r  spouse t o  agree t o  exclude co-ownership. It seems 
u n d e s i r a b l e  t h a t  a donor  should have t o  ask f o r  such a n  
agreement.  The r e s u l t  would probably be t h a t  the donor  
would e i t h e r  r e f r a i n  from making t h e  g i f t  o r  r e s o r t  t o  some 
o t h e r  device  (such as g r a n t i n g  a l i f e  i n t e r e s t )  16’ t o  
a c h i e v e  h i s  purpose.  One s o l u t i o n  might  be t o  a l l o w  t h e  
donor t o  exclude co-ownership by e x p r e s s  d e c l a r a t i o n ,  b u t  
t h i s  could  appear  i n v i d i o u s ,  and may be even more u n d e s i r -  
a b l e  than  an agreement t o  exclude. It seems p r e f e r a b l e  t o  
r e c o g n i s e  t h a t  a donor  who wished t o  exc lude  co-ownership 
w i l l  f i n d  some means of doing so. Our p r o v i s i o n a l  v i e w  
i s ,  t h e r e f o r e ,  t h a t  a home acquired by one spouse by g i f t  
o r  i n h e r i t a n c e  should n o t  be s u b j e c t  t o  co-ownership, 
u n l e s s  t h e  donor made a n  express  g i f t  t o  both spouses ,  o r  
u n l e s s  t h e  donee agreed  t o  share  w i t h  the  o t h e r  spouse.  

164 

163. See below, p a r a .  1.101. 

164. T h i s  exc lus ion  should apply t o  a home acqui red  by 
g i f t  o r  i n h e r i t a n c e  from a t h i r d  p a r t y  during,  - i n  contemvlat ion of marriage.  
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( c )  L i f e  i n t e r e s t  

1 .lo1 Is i t  p r a c t i c a b l e  t o  a p p l y  co-ownership where t h e  
i n t e r e s t  of one spouse i n  t h e  home is  a l i f e  i n t e r e s t ?  I n  
o u r  view g r a n t i n g  a spouse a n  i n t e r e s t  i n  p r o p e r t y  dur ing  
t h e  l i f e  of  the o t h e r  spouse would l e a d  t o  unnecessary 
c o m p l i c a t i o n s  wi thout  c o n f e r r i n g  any s u b s t a n t i a l  benef i t .  
I f  the  l i f e  i n t e r e s t  were p a r t  of a n  ante-  o r  p o s t - n u p t i a l  
s e t t l e m e n t ,  it could be v a r i e d  by t h e  c o u r t  i n  t h e  event  o f  
a divorce .  

( d )  Bus iness  p r e m i s e s  

1,102 The matr imonial  home may form p a r t  of premises 
used f o r  b u s i n e s s  purposes ,  f o r  example, a shop w i t h  l i v i n g  
accommodation a t t a c h e d ,  o r  a farm.  I n  p r i n c i p l e ,  it would 
a p p e a r  f a i r  t o  apply  t h e  co-ownership p r i n c i p l e  t o  t h e  
r e s i d e n t i a l  p a r t  of t h e  premises  provided t h a t  t h e  p r a c t i c a l  
d i f f i c u l t i e s  i n  a s s e s s i n g  s e p a r a t e l y  the  v a l u e  o f  t he  l i v i n g  
accommodation could be overcome. It  might,  nowever, be 
i rnpract , ical  t o  apply  a l l  t h e  p r o p o s a l s  which we make r e l a -  
t i n g  t o  t h e  matr imonial  home t r u s t ,  f o r  example, those 
under  w h i c h  a spouse would be e n t i t l e d  t o  a p p l y  t o  have the  
l e g a l  t i t l e  v e s t e d  i n  j o i n t  names. 1 6 5  On breakdown of 
marr iage  o r  on d i v o r c e ,  t h e  c o u r t  i n  d e t e r m i n i n g  occupat ion 
r ights ,  and i n  c o n s i d e r i n g  whether t o  o r d e r  sa le ,  should 
g i v e  s p e c i a l  weight  t o  t h e  needs  of the  spouse running t h e  
bus iness ,  and t o  t h e  f a c t  t h a t  i t  might  not  be  p r a c t i c a b l e  
t o  d ispose  of the  bus iness  w i t h o u t  t h e  l i v i n g  accommodation. 

165. For p r o p o s a l s  concern ing  t h e  matrimonia1,homes 
t r u s t ,  see para .  1.1 15 f f .  below. 
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6 PROTECTION OF CO-OWNERSHIP 

1.103 The co-ownership p r i n c i p l e  would o p e r a t e  
a u t o m a t i c a l l y  on t h e  spouses '  b e n e f i c i a l  i n t e r e s t  i n  t h e  
matr imonial  home, b u t  would n o t ,  of i t s e l f ,  have any 
immediate e f f e c t  on t h e  l e g a l  e s t a t e .  A s  we have s e e n ,  
i t  is o f t e n  t h e  c a s e  t h a t  t h e  l e g a l  es ta te  is  i n  t h e  name 
of one spouse.  How a r e  t h e  i n t e r e s t s  of t h e  o t h e r  s p o u s e  
under  co-ownership t o  be p r o t e c t e d  a g a i n s t  adverse d e a l i n g s  
which may r e s u l t  i n  a t h i r d  p a r t y  a c q u i r i n g  an i n t e r e s t  i n  
t h e  home? 

( a )  R e g i s t r a t i o n  of b e n e f i c i a l  i n t e r e s t  

1.104 I n  a n  e a r l i e r  s e c t i o n  t h e  p o i n t  was made t h a t  
whereas  t h e  non-owner spouse may, by r e g i s t r a t i o n ,  p r o t e c t  
r i g h t s  of  occupat ion  from t h i r d  p a r t y  d e a l i n g s ,  t h e r e  is  no 

166 means of r e g i s t e r i n g  a b e n e f i c i a l  i n t e r e s t  i n  t h e  home. 
R e g i s t r a t i o n  i s  n o t  n e c e s s a r i l y  a n  e f f e c t i v e  means of 
p r o t e c t i o n ;  i t  may n o t  be thought of u n t i l  too  l a t e ,  and i t  
may be regarded a s  a h o s t i l e  a c t  f o r  a spouse t o  register 
a n  i n t e r e s t  a g a i n s t  t h e  o t h e r  spouse.  Under the p r e s e n t  
l a w  t h e r e  would be p r a c t i c a l  d i f f i c u l t i e s  i n  p e r m i t t i n g  
r e g i s t r a t i o n  of a b e n e f i c i a l  i n t e r e s t .  The e x i s t e n c e  of 
t h e  b e n e f i c i a l  i n t e r e s t  might be a matter of doubt which 
would have t o  be r e s o l v e d  by l i t i g a t i o n .  Under co-ownership, 
which would be of a lmost  u n i v e r s a l  a p p l i c a t i o n ,  t h i s  d i f -  
f i c u l t y  would be minimised. 

1 . l o 5  It could be argued t h a t  i n  v i e w  of a spouse ' s  
power t o  r e g i s t e r  occupat ion  r i g h t s  under  t h e  1967 A c t  i t  
i s  n o t  necessary  t o  have t h e  a d d i t i o n a l  r i g h t  t o  register 
a b e n e f i c i a l  i n t e r e s t .  However, t h e r e  are c e r t a i n  p o i n t s  
of d i f f e r e n c e .  Under t h e  1967 A c t  a r e g i s t e r e d  charge  must 

166. An i n t e r e s t  i n  t h e  proceeds of s a l e  i s  not an i n t e r e s t  
i n  land and does n o t  g i v e  r i s e  t o  a r e g i s t r a b l e  
i n t e r e s t :  Taylor  v .  Taylor  1968 1 W.L.R. 378 ( C . A . ) ;  
I r a n i  Finance L t d .  v .  Singh 119713 Ch. 59 (C.A.). 
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be c a n c e l l e d  when e i t h e r  spouse d i e s  o r  i f  t h e  marr iage 
i s  o therwise  te rmina ted ,  u n l e s s  t h e  c o u r t  h a s  extended 
t h e  r i g h t s  of occupat ion .  F u r t h e r ,  t h e  c o u r t  may termin- 
a t e  t h e  r i g h t s  of  occupat ion o f  a spouse even though t h a t  
spouse remains a b e n e f i c i a l  owner. Since t h e  b e n e f i c i a l  
i n t e r e s t  under  co-ownership c a n  e x i s t  q u i t e  independent ly  
of  r i g h t s  of  occupat ion ,  i n  o u r  view a spouse ought  t o  
have a n  independent  r i g h t  t o  p r o t e c t  i t  by r e g i s t r a t i o n .  
I n  p r a c t i c e  r e g i s t r a t i o n  of b o t h  i n t e r e s t s  c o u l d  probably 
be e f f e c t e d  a t  t h e  same t i m e .  

1.106 If r e g i s t r a t i o n  were p e r m i t t e d ,  a s p o u s e ' s  bene- 
f i c i a l  i n t e r e s t  i n  t h e  mat r imonia l  home under  t h e  co-ownership 
p r i n c i p l e  would be d i f f e r e n t  f rom a n  i n t e r e s t  i n  property 
under  a t r u s t  f o r  s a l e ,  which d o e s  n o t  g i v e  r i g h t s  of 
r e g i s t r a t i o n .  A spouse would have a n  i n t e r e s t  comparable 
w i t h  a d i rec t  e q u i t a b l e  i n t e r e s t  i n  land. I t  would,  i n  o u r  
view, be a p p r o p r i a t e  t o  r e f e r  t o  t h e  t r u s t s  u n d e r  which t h e  
spouses' i n t e r e s t s  ar ise  by a s p e c i a l  term, such a s  " the  
mat r imonia l  home t r u s t " .  O t h e r  a s p e c t s  of t h i s  new form of 
t r u s t  a r e  c o n s i d e r e d  below. 167 

(b) V e s t i n g  o r d e r  

1.107 The most e f f e c t i v e  method of p r o t e c t i n g  a spouse's  
b e n e f i c i a l  i n t e r e s t  i n  t h e  home would be t o  e n s u r e  t h a t  t h e  
l e g a l  e s t a t e  became ves ted  i n  j o i n t  names. S i n c e  both 
spouses  would t h e n  have t o  be p a r t i e s  t o  any l a t e r  t ransac-  
t i o n s ,  t h i s  would p r o t e c t  r i g h t s  of b e n e f i c i a l  ownership, 
as w e l l  a s  r i g h t s  of occupat ion .  The spouse i n  whose name 
t h e  l e g a l  e s t a t e  is  ves ted  would,  of course,  have  power t o  
vest t h e  p r o p e r t y  i n  j o i n t  names. The o t h e r  s p o u s e  should 
a l s o  be e n t i t l e d  t o  apply t o  t h e  c o u r t  f o r  a n  o r d e r  v e s t i n g  

167. Para .  1.115 f f .  



t h e  p r o p e r t y  i n  j o i n t  names. 168 

t h i s  k ind  might be cons idered  a s  a h o s t i l e  a c t  o r  might  
be l e f t  u n t i l  too l a t e .  

But a n  a p p l i c a t i o n  o f  

( c )  D e c l a r a t i o n  by purchaser  spouse 

1.108 Another method of v e s t i n g  t h e  home i n  j o i n t  names 
w h i c h  we have cons idered  would be to  r e q u i r e  every purchaser  
of land t o  make a d e c l a r a t i o n  i n  t h e  conveyance i n  the 
f o l l o w i n g  form: 

?'The premises  hereby t r a n s f e r r e d  w i l l  be 
occupied w i t h i n  [6] c a l e n d a r  months from 
the  d a t e  hereof  as a mat r imonia l  home by 
[names of H & W ]  and w i l l  be s u b j e c t  t o  
a matr imonial  home t r u s t  . I t  

"The premises  hereby t r a n s f e r r e d  w i l l  no t  
be occupied w i t h i n  [6] c a l e n d a r  months 
from t h e  date hereof  a s  a mat r imonia l  home 
and w i l l  n o t  be s u b j e c t  t o  a matr imonial  
home t r u s t  . ' I  

The effect  of a p o s i t i v e  d e c l a r a t i o n  would be t o  create a n  
immediate t r u s t  i n  f a v o u r  of husband and w i f e ; 1 6 9  any  
t r a n s f e r  t h a t  d i d  n o t  v e s t  t h e  legal  t i t l e  i n  t h e  husband 
and w i f e  would be v o i d ,  except  t h a t  i t  would take  effect  

168. c f .  T r u s t e e  Act  1925, s .58(1) ,  s.40. I n  t h e  case 
of r e g i s t e r e d  land ,  t h e  l e g a l  estate w i l l  not  p a s s  
u n t i l  a p p r o p r i a t e  a c t i o n  is  t a k e n  by t h e  R e g i s t r a r :  
Land R e g i s t r a t i o n  A c t  1925, s.47. The a p p l i c a t i o n  
f o r  a v e s t i n g  o r d e r  should be r e g i s t r a b l e .  

169. Even i f  t h e  marr iage  had not  y e t  taken  place.  

104 



as  a c o n t r a c t  t o  convey t o  t h e  spouses.170 I f  t h e  decla- 
r a t i o n  were n e g a t i v e ,  a subsequent  purchaser  would take a 
good t i t l e  f ree  of any i n t e r e s t  of t h e  o t h e r  spouse.  

1.109 An i n i t i a l  d e c l a r a t i o n  of t h i s  s o r t  would minimise 
t h e  p o s s i b i l i t y  of f raud  and evas ion;  t h e  f a c t  t h a t  t h e  
d e c l a r a t i o n  had t o  be made a t  t h e  t i m e  of p u r c h a s e  might 
l e s s e n  t h e  chances t h a t  a spouse  would a t t e m p t  t o  defea t  
t h e  i n t e r e s t  of t h e  o t h e r  spouse;  on t h e  o t h e r  hand it 
would h a r d l y  be p r a c t i c a b l e  t o  l i m i t  the  need f o r  a decla- 
r a t i o n  t o  premises  a l r e a d y  a d a p t e d  f o r  r e s i d e n t i a l  use,  and 
i t  seems s i n g u l a r l y  a r t i f i c i a l  t o  r e q u i r e  a d e c l a r a t i o n  i n  
r e s p e c t  of n o n - r e s i d e n t i a l  p r o p e r t y .  

1 .110  On c o n s i d e r a t i o n ,  o u r  view i s  t h a t  t h i s  system i s  
open t o  t h e  f a t a l  o b j e c t i o n  t h a t  i t  asks  a p u r c h a s e r  t o  
d e c l a r e  as a ' f a c t  (and a s  a m a t t e r  of law) something which 
i s  no more t h a n  a n  i n t e n t i o n  and an opin ion  a s  t o  i t s  e f f e c t .  
The longer  t h e  per iod  s t a t e d  i n  t h e  d . e c l a r a t i o n  t h e  more 
s p e c u l a t i v e  i t  becomes. Suppose,  f o r  example, spouses  buy 
a prope,rty i n t e n d i n g  t o  r e n o v a t e  i t  before  occupat ion ,  o r  
suppose they  purchase land i n t e n d i n g  t o  b u i l d .  I t  might 
be  imposs ib le  t o  dec ide  which d e c l a r a t i o n  t o  make. I f  a 
marr iage  had not  taken  p l a c e  a t  t h e  time of conveyance, and 
never  d i d  t a k e  p l a c e ,  t h e r e  would be many problems i f  a 
p o s i t i v e  d e c l a r a t i o n  had been made. More s e r i o u s l y ,  the 
proposed procedure would n o t  a f f e c t  e x i s t i n g  matr imonial  
homes, nor  would i t  a f f e c t  a home owned by a p a r t y  before  
marr iage ,  which had not  been a c q u i r e d  i n  contempla t ion  of 
marr iage  w i t h i n  t h e  s t i p u l a t e d  p e r i o d .  I n  t h e s e  cases ,  i f  
t h e  co-ownership p r i n c i p l e  a p p l i e d ,  t h e  b e n e f i c i a r y  spouse ' s  
p r o t e c t i o n  would depend on h i s  o r  h e r  r i g h t  t o  a p p l y ' f o r  a 
v e s t i n g  o r d e r ,  o r  t o  r e g i s t e r  h i s  o r  h e r  i n t e r e s t .  

170. c f .  S e t t l e d  Land Act 1925, s.13, Law of  Proper ty  
Act 1925, s.27. 



(d)  D e c l a r a t i o n  by vendor s p o u s e  

1 . 1 1  1 Another way of  p r o t e c t i n g  t h e  i n t e r e s t s  of a spouse 
who has  no l e g a l  t i t l e ,  would be t o  r e q u i r e  every vendor ,  
l e s s o r  o r  mortgagor of  proper ty  which included a d w e l l i n g  
house t o  make a d e c l a r a t i o n  t o  t h e  e f f e c t  t h a t :  

171 "no person o t h e r  than a p a r t y  t o  [ t h e  conveyance] 
h a s  any i n t e r e s t  a r i s i n g  under  a matrimonial  home 
t r u s t  i n  t h e  proper ty  [conveyed] .'t171 

A conveyance wi thout  t h e  d e c l a r a t i o n  would be void,  and a 
f a l s e  d e c l a r a t i o n  could  g i v e  r i s e  t o  p e n a l  s a n c t i o n s .  The 
d e c l a r a t i o n  would be conclus ive ;  t h e  purchaser  would n o t  be 
a f f e c t e d  by a c t u a l  o r  c o n s t r u c t i v e  n o t i c e  of a s p o u s e ' s  
i n t e r e s t .  172 
r a t i o n  e i t h e r  he could  convey t h e  p r o p e r t y  i n t o  j o i n t  
names,173 
T h i s  might encourage spouses  t o  put  t h e  home i n  j o i n t  names 
a t  t h e  time of t h e  o r i g i n a l  purchase.  

I f  t h e  vendor were u n a b l e  t o  make t h e  decla- 

o r  t h e  o t h e r  spouse could  j o i n  i n  the  conveyance. 

1.112 An advantage of t h i s  method is  t h a t  i t  c o u l d  be  
a p p l i e d  t o  a l l  e x i s t i n g  matrimonial  homes, even t h o s e  which 
had n o t  o r i g i n a l l y  been acquired a s  such .  The d e c l a r a t i o n  
would r e l a t e  t o  a n  a c t u a l ,  r a t h e r  t h a n  t o  a pros.pective 
s i t u a t i o n  and would be  needed only  where t h e  p r o p e r t y  a t  
t h e  t i m e  of s a l e  was o r  included a d w e l l i n g  house. On t h e  
o t h e r  hand a spouse who w a s  determined t o  d e f e a t  t h e  o t h e r ' s  
i n t e r e s t  might n o t  be d e t e r r e d  from making a f a l s e  decla- 
r a t  ion .  

171. I n  t h e  c a s e  of a l e a s e  o r  mortgage d i f f e r e n t  wording 

172. H e  would, of  c o u r s e ,  be a f f e c t e d  by any r e g i s t e r e d  

173. S ince  no b e n e f i c i a l  i n t e r e s t  would be t r a n s f e r r e d ,  

would be used ,  a s  a p p r o p r i a t e .  

i n t e r e s t s .  

no stamp duty  would be payable.  
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1 . 1  13 To summarise, we e n v i s a g e  t h a t  a s p o u s e  wi th  a 
b e n e f i c i a l  i n t e r e s t  i n  t h e  mat r imonia l  home u n d e r  co-ownership 
would have a v a i l a b l e  any of t h e  fo l lowing  methods of p ro tec-  
t i n g  t h a t  i n t e r e s t :  

The r i g h t  t o  p r o t e c t  t h e  b e n e f i c i a l  
i n t e r e s t  i n  t h e  home by r e g i s t r a t i o n  
( p a r a .  1.105). 

The r i g h t  t o  a p p l y  t o  the  c o u r t  f o r  
a n  o r d e r  v e s t i n g  t h e  l e g a l  e s t a t e  i n  
t h e  home i n  j o i n t  names (para .  1.107).  

The requirement t h a t  t h e  vendor of  a 
home should declare whether any person  
h a s  a b e n e f i c i a l  i n t e r e s t  i n  t h a t  home 
under  t h e  mat r imonia l  home t r u s t  
( p a r a .  1 . 1 1 1 ) .  

These a r e  in tended  as cumulat ive r i g h t s  r a t h e r  t h a n  a s  
a l t e r n a t i v e s .  

( e )  S a f e w a r d i n g  t h i r d  parties 

1 . 1  14 I t  would be premature a t  t h i s  s t a g e  t o  dec ide  which, 
i f  any, of t h e  p o s s i b l e  schemes d iscussed  above f o r  p r o t e c t i n g  
t h e  b e n e f i c i a l  i n t e r e s t  of a spouse  would be most e f f e c t i v e .  
There  a r e  many t e c h n i c a l  conveyancing problems which need t o  
be cons idered  i n  d e t a i l .  Whichever scheme were chosen, 
however, we would stress t h a t  t h i r d  p a r t y  i n t e r e s t s  must be 
adequate ly  p r o t e c t e d  and conveyancing must no t  be made 
unduly complicated.  
t o  d i s c o v e r  w i t h o u t  d i f f i c u l t y  t h e  i n t e r e s t s  involved  and t o  
t a k e  a good t i t l e  free of any b e n e f i c i a l  i n t e r e s t  of which 
he h a s  not  had p r o p e r  n o t i c e .  How should it be determined 
whether  t h e  t h i r d  p a r t y  has  had n o t i c e ?  Obviously,  the  
q u e s t i o n  i s  only  of importance where a b e n e f i c i a r y  spouse 

A t h i r d  p a r t y  purchaser  o u g h t  t o  be a b l e  



w a s  no t  a p a r t y  t o  t h e  conveyance. If  t h e  scheme r e q u i r i n g  
t h e  vendor t o  make a d e c l a r a t i o n  were implemented, 
spouse w i t h  a b e n e f i c i a l  i n t e r e s t  would be a p a r t y  t o  t h e  
conveyance except  i n  t h e  c a s e  of f r a u d .  I n  the absence  of 
such a scheme, t h e  o n l y  p r a c t i c a l  s o l u t i o n ,  i n  o u r  view,  
would be t o  provide t h a t  t h e  purchaser  f o r  value s h o u l d  
not  be a f f e c t e d  by t h e  b e n e f i c i a l  i n t e r e s t  o f  a spouse  u n l e s s  
t h a t  i n t e r e s t  had been p r o t e c t e d  by r e g i s t r a t i o n .  r75 I n  
a l l  o t h e r  c a s e s  t h e  purchaser  should take a c l e a r  t i t l e ,  
f r e e  of  t h e  b e n e f i c i a r y  spouse ' s  i n t e r e s t ,  which would 
a t t a c h  t o  t h e  proceeds of  s a l e .  

174 a 

7 THE MATRIMONIAL HOME TRUST 

( a )  During marr iage  

1 . 1  15 Where a matr imonial  home is  b e n e f i c i a l l y  owned by 
both spouses  under  t h e  co-ownership p r i n c i p l e  w e  have 
sugges ted  t h a t  i t  should be s u b j e c t  t o  a new form of t r u s t ,  
c a l l e d  a "matr imonial  home t r u s t " ,  which would r e g u l a t e  t h e  
r i g h t s  and o b l i g a t i o n s  of t h e  spouses  and t h i r d  p a r t i e s .  176 

I n  o u r  view t h i s  i s  a f a r  more a p p r o p r i a t e  term t h a n  
" t r u s t  f o r  s a l e "  which t o  t h e  layman seems t o  imply t h a t  
t h e  p r o p e r t y  must be s o l d .  W e  have a l r e a d y  i n d i c a t e d  t w o  
major r u l e s  which should i n  our  view be p a r t  of t h e  m a t r i -  
monial  home t r u s t  system; f i r s t ,  t h a t  t h e  b e n e f i c i a r y  
spouse should be e n t i t l e d  t o  p r o t e c t  h i s  o r  h e r  i n t e r e s t  by 
r e g i s t r a t i o n ;  and, secondly,  t h a t  t h e  vendor of p r o p e r t y  
i n c l u d i n g  a dwel l ing  house should be r e q u i r e d  t o  d e c l a r e  
whether  t h e  p r o p e r t y  i s  s u b j e c t  t o  a matr imonial  home t r u s t .  

174. P a r a s .  1.111-1.112. 

175. Paras .  1.104-1.106. 

176. Para .  1 . 1 0 6 .  
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1 . 1 1 6  Another r u l e ,  which i n  ou r  view s h o u l d  be p a r t  
o f  t h e  mat r imonia l  home t r u s t ,  i s  t h a t  t h e  b e n e f i c i a l  
i n t e r e s t s  of  t h e  spouses shou ld  become d i r ec t  e q u i t a b l e  
i n t e r e s t s  i n  l and ,  r a t h e r  t h a n ,  a s  now, i n t e r e s t s  i n  t h e  
proceeds  of s a l e ,  under a t r u s t  f o r  s a l e .  It should a l s o  
be a t e r m  of  t h e  matrimonial  home t r u s t  t h a t  d u r i n g  the  
marr iage  t h e  home should be r e t a i n e d  f o r  t h e  j o i n t  enjoy- 
ment of t h e  spouses ,  and t h a t  it should be d i sposed  of o r  
o the rwise  d e a l t  w i th  only  w i t h  t h e  consent of both  
spouses.  177 F a i l u r e  by t h e  legal owner t o  o b t a i n  consent 
would be a breach  of t r u s t .  Where a spouse r e fused  to 
concur i n  a t r a n s a c t i o n ,  t h e  o t h e r  spouse shou ld  be 

e n t i t l e d  t o  app ly  t o  t h e  c o u r t  f o r  an order.178 
should dec ide  ques t ions  conce rn ing  occupa t ion  and s a l e  i n  
accordance w i t h  t h e  p r i n c i p l e s  o u t l i n e d  below. Although 
t h e s e  p r o p o s a l s  concerning t h e  matrimonial  home t r u s t  are 
made i n  c o n j u n c t i o n  w i t h  co-ownership, i f  co-ownership 
were not implemented we t h i n k  t h a t  t h e  p r o p o s a l s  could 
be cdns idered  a t  a l a t e r  stage t o  see  i f  t h e y  could be 
a p p l i e d  wherever t h e  b e n e f i c i a l  i n t e r e s t  i n  t h e  matrimonial  
home was sha red  by the  spouses .  

The c o u r t  

(b)  Breakdown of  mar r i age  

1.117 If  t h e  marriage b roke  down, and t h e  spouses 
sepa ra t ed ,  t h e  ch ie f  purpose of  t h e  ma t r imon ia l  home t r u s t ,  
t o  provide  a j o i n t  home, would come t o  a n  end .  I f  n e i t h e r  
spouse wished t o  occupy t h e  home t h e r e  would seldom be any 
problem. It could be s o l d  and t h e  proceeds d iv ided .  More 
commonly, t h e r e  would be a d i s p u t e  e i t h e r  a s  t o  which 
spouse could  cont inue  i n  occupa t ion ,  o r  between t h e  spouse 
who wished t o  remain i n  o c c u p a t i o n  and t h e  o t h e r  spouse 
who wished t o  recover  h i s  o r  h e r  i n t e r e s t  i n  t h e  home 

177. c f .  J o n e s  v .  Cha l l en  er  [1961 1 Q.B. 176 ( C . A . ) ;  
Law of P rope r ty  A c t  1$25, s .2811) .  If a d e c l a r a t i o n  
were r e q u i r e d  from a vendor  (paras.1 .111-1.112) 
consen t  would be r equ i r ed  au tomat i ca l ly .  

178. c f .  Law of P rope r ty  A c t  1925, s .30; R e  Beale ' s  
S e t t l e m e n t  T r u s t s  [1932] 2 Ch. 15. 



through a s a l e .  Under p r e s e n t  law t h e s e  ques t ions  c a n  be 

determined i n  two d i f f e r e n t  types  o f  proceeding.  

1.118 Where t h e  l e g a l  e s t a t e  i s  vested i n  one spouse ,  
t h e n ,  whether o r  n o t  t h e  o t h e r  spouse h a s  any b e n e f i c i a l  
i n t e r e s t  i n  t h e  home, r i g h t s  of o c c u p a t i o n  can be deter- 
mined under  s e c t i o n  1 of  t h e  Matr imonial  Homes Act 1967. 
Proceedings  a r e  heard  i n  t h e  county c o u r t  o r  i n  t h e  Family 
D i v i s i o n  of t h e  High Court .  179 A s  w e  have seen, t h e  c o u r t  
must dec ide  what i s  j u s t  and reasonable  having r e g a r d  t o  
t h e  conduct  of t h e  spouses ,  t h e i r  means and needs, t h e  
needs of  any c h i l d r e n ,  and a l l  t h e  c i rcumstances  of t h e  
c a s e .  180 
occupat ion ,  i t s  d e c i s i o n  i n d i r e c t l y  a f f e c t s  proper ty  r i g h t s .  
I f  a s p o u s e ' s  r i g h t s  of occupat ion are p r o t e c t e d  by r e g l s t r a -  
t i o n  t h e  l e g a l  owner cannot  se l l  o r  o t h e r w i s e  d i s p o s e  of the  
home except  s u b j e c t  t o  t h e  o t h e r  s p o u s e ' s  r i g h t s  of occupa- 
t i o n  under  t h e  c o u r t ' s  o r d e r .  I n  p r a c t i c e ,  t h i s  means h e  
cannot  s e l l  a t  a l l .  

Although t h e  c o u r t  i s  concerned with r i g h t s  of 

1.119 Where, however, t h e  l e g a l  es ta te  i s  ves ted  i n  t h e  
spouses  j o i n t l y ,  t h e  Matr imonial  Homes A c t  1967 does  n o t  
apply.  Disputes  between t h e  spouses concern ing  t h e  home 
a r e  heard  i n  Chancery on t h e  a p p l i c a t i o n  of one spouse t h a t  
t h e  o t h e r  be ordered t o  concur  i n  a sale. 18' 
i s  determined i n  accordance wi th  g e n e r a l  property l a w  
p r i n c i p l e s .  These g e n e r a l l y  r e q u i r e  t h a t  once the  purpose  
of  p r o v i d i n g  a mat r imonia l  home f o r  t h e  spouses h a s  come t o  
an end t h e  t r u s t  f o r  sale should be implemented, i.e. t h e  
p r o p e r t y  should be "converted" and e a c h  spouse should t a k e  

The d i s p u t e  

~~ 

179. From 1 October 1971 t h e  Family D i v i s i o n  has  t a k e n  over  
t h i s  j u r i s d i c t i o n  from the  P r o b a t e  Divis ion:  
Adminis t ra t ion  of  J u s t i c e  Act 1970, S . I .  1971 N0.1244 
(c .32) .  

180. Matrimonial  Homes A c t  1967, s.l(3), para.  1.8 above.  
181. Law of Proper ty  A c t  1925, s.30. 
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h i s  o r  h e r  s h a r e .  lS2 
cannot  e n f o r c e  s a l e  where a w i f e  can  e s t a b l i s h  t h a t  
because of  h e r  r i g h t  t o  be main ta ined  by h e r  husband, 
she  i s  e n t i t l e d  t o  remain i n  occupat ion.183 
o t h e r  hand, i f  s h e  has  l o s t  t h e  r i g h t  t o  be maintained,  
o r  i f  a l l o w i n g  h e r  t o  remain i n  occupat ion  would exceed 
h e r  maintenance r i g h t s ,  s a l e  w i l l  be  enforced  on  the 
husband's  a p p l i c a t i o n .  lS4 
t o  be main ta ined .  85 

One e x c e p t i o n  i s  t h a t  a husband 

On t h e  

H e  h a s  no cor responding  r i g h t  

1.120 I n  our  view i t  is  u n s a t i s f a c t o r y  t h a t  t h e r e  should 
be d i f f e r e n t  proceedings and t h a t  d i f f e r e n t  p r i n c i p l e s  
should be a p p l i e d ,  t o  de te rmine  t h e  spouses' r i g h t s  accord- 
i n g  t o  whether  one spouse i s  l e g a l  owner o r  b o t h  spouses 
are j o i n t  legal owners. A l l  t h e s e  m a t t e r s  s h o u l d  be heard 
by t h e  Family Div is ion .  P r i n c i p l e s  s i m i l a r  t o  those  s e t  
o u t  i n  s e c t i o n  l ( 3 )  of t h e  Matr imonia l  Homes A c t  1967 186 

should  apply  t o  d i s p u t e s  between spouses a s  j o i n t  l e g a l  
owners,  whether  under  p r e s e n t  l a w  o r  under any  new pr inc i -  
p l e  of co-ownership. That s e c t i o n  makes no d i s t i n c t i o n  
between husband and wife ,  and t h e  r i g h t  t o  occupy does 
n o t  n e c e s s a r i l y  depend on t h e  r i g h t  t o  be main ta ined .  .The 
c o u r t  should c o n s i d e r  what is j u s t  and r e a s o n a b l e  i n  the  

182. 

183. 

184. 

185. 

186. 

Jones  v.  Chal lenger  [1961] 1 Q.B. 176 (C.A.); M . J .  
P r i c h a r d  " T r u s t s  f o r  S a l e  - The Nature  of t h e  
B e n e f i c i a r y ' s  I n t e r e s t "  (1971) 29 Cam. L .  J. 44, 48-49. 

Gurasz v .  Gurasz [1970] P . l l  (C .A . ) ;  R e  H a r d . ' s  
T r u s t  ( 1 9 7 m  So l .  J. 864 (apply ing  dictumYof 
L m o d s o n  i n  Nat iona l  P r o v i n c i a l  Bank Ltd.  v. 
Ainsworth [19657 A.C. 1175, 1220 (H.L.)) . 
Jackson v .  Jackson [1971]  1 W.L.R. 59. The wife ' s  
r i g h t s  do n o t  p r e v a i l  a g a i n s t  t h e  t r u s t e e  i n  bankruptcy:  
R e  Solomon [ 19671 Ch. 573. 

Jones  v .  Chal lenger  [1961] 1 Q.B. 176 (C.A.); 
Rawlings v.  Rawlings [1964] P.398 (C.A.), 415 per  
Harman L . J . ;  Re  John ' s  Assignment T r u s t s  [1970] 1 
W.L.R. 955. c f .  Bedson v.  Bedson [ l965]  2 Q.B. 666 
(C.A.). 

Para .  1.8 above. 
1 1 1  



c i rcumstances ,  ba lanc ing  t h e  hardship  caused t o  a s p o u s e  
who i s  t u r n e d  o u t  of t h e  home a g a i n s t  t h a t  caused t o  a 
spouse who cannot immediately realise h i s  o r  h e r  i n v e s t -  
ment by e n f o r c i n g  sale. 

1.121 P r i o r  t o  a d i v o r c e ,  t h e  c o u r t  should,  i n  o u r  view, 
be r e l u c t a n t  t o  o r d e r  s a l e  a g a i n s t  a spouse i n  o c c u p a t i o n  
u n l e s s  t h e r e  a r e  compell ing reasons f o r  enabl ing  the  o t h e r  
spouse t o  r e c e i v e  h i s  s h a r e  and no o t h e r  p r a c t i c a b l e  means 
of  a c h i e v i n g  t h i s .  The reason f o r  t h i s  i s  t h a t  once a 
decree h a s  been g r a n t e d ,  t h e  c o u r t  w i l l  be a b l e  t o  exer -  
cise i t s  powers under  s e c t i o n  4 of t h e  Matrimonial  
Proceedings  and P r o p e r t y  A c t  1970, t o  vary  the  spouses '  
i n t e r e s t s  o r  t o  t r a n s f e r  one spouse ' s  i n t e r e s t  t o  t h e  
o t h e r .  187 I f  mat r imonia l  proceedings are pending t h e  
p o s i t i o n  should be preserved  u n t i l  f i n a n c i a l  p r o v i s i o n  i s  
cons idered  by t h e  c o u r t .  The p r i n c i p l e  t h a t  a l l  p r o p e r t y  
q u e s t i o n s  should be dea l t  w i t h  t o g e t h e r  was recognised i n  
a r e c e n t  P r a c t i c e  Note i n  which i t  w a s  s ta ted  t h a t  i t  would 
be convenient  i f  a p p l i c a t i o n s  under  s e c t i o n  17 of t h e  
Marr ied Women's P r o p e r t y  A c t  1882, a p p l i c a t i o n s  f o r  f inan-  
c i a l  p r o v i s i o n  and a p p l i c a t i o n s  under  t h e  Matr imonial  Homes 
Act 1967 could be heard  by t h e  same t r i b u n a l .  188 

187. S e e ,  e .g .  Radzie  Radzie '  [1967] 1 W.L.R. 659; - Smith v. S d 9 % ]  1 W.LtR.  155 (C.A.). 

158. P r a c t i c e  Note 29 Jan .  1971, [I9711 1 W.L.R. 260. 
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(c )  Divorce,  j u d i c i a l  s e p a r a t i o n  and n u l l i t y  

1.122 On g r a n t i n g  a d e c r e e  of  d ivorce ,  j u d i c i a l  separa-  
t i o n  or.  n u l l i t y ,  t h e  c o u r t  h a s  wide powers t o  make f i n a n c i a l  
p r o v i s i o n  f o r  e i t h e r  spouse.  189 These powers include:  

t h e  award of a lump sum o r  p e r i o d i c a l  
payments; 

t h e  t r a n s f e r  or s e t t l e m e n t  of t h e  property 
of  e i t h e r  spouse f o r  the  b e n e f i t  of  t h e  
o t h e r  spouse or t h e  c h i l d r e n  of t h e  
fami ly  ; 

t h e  v a r i a t i o n  of  any ante-  o r  p o s t -  
n u p t i a l  s e t t l e m e n t  ( f o r  example, where 
t h e  home i s  i n  j o i n t  names). 

The c o u r t ,  i n  e x e r c i s i n g  t h e s e  powers, must t a k e  i n t o  
c o n s i d e r a t i o n  c e r t a i n  f a c t o r s ,  i n c l u d i n g  t h e  means, n e e d s  
and conduct of  t h e  spouses ,  t h e  l e n g t h  of t h e  marriage,  t h e  
age of t h e  spouses ,  t h e  s t a n d a r d  of l i v i n g  of t h e  family 
and " t h e  c o n t r i b u t i o n s  made by each of t h e  p a r t i e s  t o  t h e  
w e l f a r e  of t h e  f a m i l y ,  i n c l u d i n g  any c o n t r i b u t i o n  made by 
looking  a f t e r  t h e  home o r  c a r i n g  f o r  t h e  fami ly" ;  These 
powers a l l o w  t h e  c o u r t  t o  d e a l  w i t h  t h e  mat r imonia l  home 
on whatever  b a s i s  i s  cons idered  a p p r o p r i a t e .  It  has  been 
h e l d  t h a t  where both spouses  have  an i n t e r e s t  i n  the home 
and t h e r e  is  a n  a p p l i c a t i o n  t o  v a r y  t h e s e  i n t e r e s t s  ( a s  
a p o s t - n u p t i a l  s e t t l e m e n t ) ,  t h e  c o u r t  has  a complete 
d i s c r e t i o n .  The i n t e r e s t s  o f  a spouse w i s h i n g  t o  remain 
i n  occupat ion  must be balanced a g a i n s t  those  of  a spouse 
wish ing  t o  sell. These powers would, i n  e f f e c t ,  become 

189. 

190. 

191. 

Matr imonial  Proceedings and Proper ty  A c t  1970, ss. 2 
and 4. 

Matr imonial  Proceedings and Proper ty  A c t  1970, s.5. 
Smith v. Smith [1970]1 W.L.R. 155 (C.A.); S izewski 
v. S ~ i z e w r [ l 9 7 0 ]  1 W.L.R. 522,  524 (C.A* 
Lord Denning, 



powers t o  vary  t h e  matr imonial  home t r u s t  bu t  should 
c o n t i n u e  t o  be e x e r c i s a b l e  where t h e  i n t e r e s t s  a r o s e  
under  t he  p r e s e n t  l aw.  

(d)  Success ion  r i p h t s  

1.123 The p r e s e n t  r u l e s  governing a spouse ' s  s u c c e s s i o n  
r i g h t s  i n  r e s p e c t  of t h e  matrimonial  home w e r e  described 

above. 1 9 2  
co-ownership i s  t o  s e c u r e  equal  i n t e r e s t s  i n  t h e  home. 
The s u r v i v o r  would always r e t a i n  a t  least  h i s  o r  h e r  share, 
b u t  depending on how cc-ownership w e r e  implemented, it 
m i g h t  o r  might no t  lead t o  a d d i t i o n a l  r i g h t s  of s u r v i v o r -  
sh ip .  

The main purpose of t h e  p r o p o s a l s  concerning 

1.124 I n  a la te r  p a r t  of t h e  Paper  p r o p o s a l s  a r e  made 
t o  g i v e  t h e  c o u r t  power t o  a l l o c a t e  o r  t r a n s f e r  t h e  matri- 
monial  home under i t s  fami ly  p r o v i s i o n  j u r i s d i c t i o n .  W e  
have a l r e a d y  proposed t h a t  t h e  c o u r t  should  have power to 
deal w i t h  t h e  s u r v i v o r ' s  a p p l i c a t i o n  i n  r e s p e c t  of occtip- 
a t i o n  r igh ts  under  t h a t  j u r i s d i c t i o n .  For these r e a s o n s ,  
w e  do n o t ,  i n  t h i s  p a r t  of t h e  Paper ,  make any f u r t h e r  
p r o p o s a l s  concerning s u c c e s s i o n  r i g h t s  i n  respec t  of  t h e  
home. Never the less ,  when i t  has  been decided what  major 
changes are necessary i n  family p r o p e r t y  law, i t  might be 
a p p r o p r i a t e  t o  review t h i s  ques t ion ,  t o  ensure  t h a t  t h e  
s u r v i v i n g  spouse 's  i n t e r e s t s  have been adequately p r o t e c t e d .  
T h i s  need no n e c e s s a r i l y  be p a r t  of co-ownership. 

192.  P a r a s  1.46-1.47.  



C. SUMMARY OF PROPOSALS CONCERNING 
THE MATRIMONIAL HOME 

1 RIGHTS OF OCCUPATION 

1.125 The f o l l o w i n g  p r o p o s a l s  a r e  made t o  extend and 
s t r e n g t h e n  a spouse’s  r i g h t s  of occupat ion i n  r e s p e c t  of 
a mat r imonia l  home which i s  i n  t h e  name of t h e  o t h e r  spouse.  
Most of t h e s e  would r e q u i r e  amendment of t h e  Matrimonial  
Homes A c t  1967. 

( i )  A spouse who i s  n o t  i n  o c c u p a t i o n  of 
t h e  matr imonial  home and who h a s  appl ied  
t o  t h e  c o u r t  f o r  a n  o r d e r  c o n c e r n i n g  
occupat ion  r i g h t s  should be a b l e  t o  
r e g i s t e r  t h e  a p p l i c a t i o n  a s  a l i s  pendens 
under  t h e  Land Charges  Act 1925, s e c t i o n  
2 ( 1 )  o r  t o  p r o t e c t  it i n  t h e  a p p r o p r i a t e  
manner under t h e  Land R e g i s t r a t i o n  Act 
1925, s e c t i o n  59 ( p a r a .  1 . 7 ) .  

( i i )  Where the  l a n d l o r d  has  o b t a i n e d  a 
p o s s e s s i o n  o r d e r  a g a i n s t  a s t a t u t o r y  - 

t e n a n t  and t h e  spouse of t h e  s t a t u t o r y  
t e n a n t  has  r i g h t s  of occupat ion  under  
t h e  Matr imonial  Homes Act 1967, t h a t  
spouse should have  t h e  same r i g h t  as t h e  
t e n a n t  t o  apply  under  s e c t i o n  1 1  o f  the 
Rent A c t  1968 f o r  a n  o r d e r  r e s t o r i n g  
r i g h t s  of o c c u p a t i o n  on terms (para . l .11) .  

( i i i )  Where a mortgagee seeks  t o  r e c o v e r  
possess ion  t h e  mortgagor’s  spouse  i n  
occupat ion  should  have the  same r i g h t s  
as  t h e  mortgagor t o  apply t o  t h e  c o u r t  
t o  e x e r c i s e  i ts d i s c r e t i o n  under  t h e  
Adminis t ra t ion  o f  J u s t i c e  Act 1970, 
s e c t i o n  36 ( p a r a .  1 . 1 3 ) .  



( i v )  I f  t h e  spouse of a mortgagor has 
p r o t e c t e d  h i s  o r  h e r  r i g h t s  of 
occupa t ion  by r e g i s t r a t i o n  under 
t h e  Matr imonial  Homes A c t  1967, 
t h e  mortgagee should be r equ i r ed  
t o  g i v e  t h a t  spouse n o t i c e  of 
p roceed ings  a g a i n s t  t h e  mortgagor 
f o r  recovery of posses s ion .  It 
should a l s o  be made clear t h a t  the  
spouse could apply t o  be  jo ined  a s  
a p a r t y  t o  the  p roceed ings  f o r  
p o s s e s s i o n  (para .  1.14) . 

( v )  The c o u r t ' s  powers t o  o r d e r  f i n a n c i a l  
p r o v i s i o n  on g r a n t i n g  a decree of 
d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  
should inc lude  power t o  d e a l  d i r e c t l y  
wi th  r i g h t s  of occupa t ion  i n  the  
matr imonial  home ( p a r a .  1.18). 

( v i )  The powers conferred by s e c t i o n  7 of 
t h e  Matrimonial  Homes A c t  1967 (under  
which, on a decree of d i v o r c e  or 
n u l l i t y ,  t h e  c o u r t  may t r a n s f e r  a 
p r o t e c t e d  or s t a t u t o r y  tenancy) shou ld  
apply t o  l o c a l  a u t h o r i t y  l e t t i n g s  and 
t o  o t h e r  l e t t i n g s  excluded from t h e  
o p e r a t i o n  of the  Rent A c t s  by s e c t i o n s  
4 and 5 of the  Rent A c t  1968 (pa ra . l . 20 ) .  

( v i i )  The powers confe r r ed  on t h e  cour t  by 
s e c t i o n  7 of the  Matr imonia l  Homes A c t  
1967 should become p a r t  of the  c o u r t ' s  
powers t o  dea l  with f i n a n c i a l  p r o v i s i o n  
on g r a n t i n g  a decree of d ivo rce  or 
n u l l i t y  (pa ra . l , 21 ) .  
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( v i i i )  It should be made c l e a r  t h a t  i n  t h e  
e x e r c i s e  of i t s  j u r i s d i c t i o n  u n d e r  
s e c t i o n  7 of  t h e  Matr imonial  Homes 
A c t  1967 t h e  c o u r t  h a s  power t o  
o r d e r  t h e  o r i g i n a l  t e n a n t  t o  leave 
t h e  premises  ( p a r a .  1.22) . 
A s u r v i v i n g  spouse  should be e n t i t l e d  
t o  apply undec t h e  I n h e r i t a n c e  (Family 
P r o v i s i o n )  A c t  1938 f o r  an o r d e r  
g r a n t i n g  o r  e x t e n d i n g  occupat ion  r i g h t s  
i n  t h e  mat r imonia l  home ( p a r a .  1 .24) .  

A w i f e  who has  c o n t i n u e d  a p r o t e c t e d  o r  
s t a t u t o r y  tenancy  by remaining i n  
occupat ion  a f t e r  h e r  husband's d e p a r t u r e  
ought  t o  have t h e  b e n e f i t  of t h e  provis ions  
o f  Schedule I o f  t h e  Rent A c t  1968, under 
which s t a t u t o r y  t e n a n c i e s  a r e  t r a n s m i t t e d  
by success ion  ( p a r a .  1.25) . 
A widower should have t h e  same r i g h t  t o  
succeed t o  a s t a t u t o r y  tenancy under  
Schedule  I of  t h e  Rent Act 1968 as  a 
widow (para .1  .26) .  

When c o n s i d e r i n g  t h e s e  p r o p o s a l s  i t  should be remembered 
t h a t  a l though r i g h t s  of o c c u p a t i o n  can be e n f o r c e d  between 
t h e  spouses ,  t h e i r  e f f e c t i v e n e s s  a g a i n s t  a t h i r d  par ty  
purchaser  f rom one spouse is  dependent on r e g i s t r a t i o n  by 
t h e  o t h e r  spouse.  193 F u r t h e r ,  i f  proposa ls  concerning 

193. I n  Unhappy Fami l ies ,  t h e  Repor t  of a Working Par ty  set 
up by t h e  Women's N a t i o n a l  Advisory Committee of t h e  
Conserva t ive  and U n i o n i s t  P a r t y ,  i t  w a s  recommended 
t h a t  t h e  matr imonial  home should be r e g i s t e r e d  a s  such  
e i t h e r  on  purchase , or i f  a l r e a d y  t h e  p r o p e r t y  of one 
of t h e  spouses ,  on m a r r i a g e  (No.13, p.40).  



co-ownership were in t roduced ,  it would probably become 
normal f o r  t h e  home t o  be ves ted  i n  both  spouses.  I n  
t h a t  e v e n t ,  t h e  1967 A c t  would become of  reduced importance.  

2 OWNERSHIP OF THE MATRIMONIAL HOME 

1.126 Having cons idered  t h e  v a r i o u s  a l t e r n a t i v e s ,  it i s  
o u r  view t h a t  t h e  main f i e l d  of c h o i c e  f o r  t h e  law concern-  
i ng  ownership of t h e  matr imonial  home i s  as fol lows:  

Main ta in ing  t h e  p r e s e n t  r u l e s  under which: 

( i )  

( i i )  

i n t e r e s t s  depend o n  t h e  e x t e n t  o f  
each spouse 's  f i n a n c i a l  c o n t r i b u t i o n  
t o  t h e  a c q u i s i t i o n  o r  improvement o f  
the  home and on t h e i r  i n t e n t i o n ;  and 

t h e  c o u r t  has  a broad d i s c r e t i o n a r y  
power t o  vary t h e  r i g h t s  of t h e  
spouses  on d i v o r c e ,  n u l l i t y  o r  
j u d i c i a l  s e p a r a t i o n  ( p a r a s .  1.27- 
1 . 5 1 ) .  

I n t r o d u c i n g  a d i s c r e t i o n a r y  r u l e  under  which 
t h e  c o u r t  would have power t o  determine t h e  
r e s p e c t i v e  i n t e r e s t s  of  t h e  spouses a l o n g  
broad e q u i t a b l e  l i n e s  a t  any s ta&e of t h e  
marr iage  ( p a r a s .  1.65-1.68).  

I n t r o d u c i n g  a form of co-ownership, e i t h e r  
through a presumption o r  by opera t ion  of 
law, under  which: 

( i )  each spouse woula D e  g i v e n  a direct 
b e n e f i c i a l  i n c l r e s t  i n  t h e  home, and 
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( i i )  t h e  c o u r t  would r e t a i n  a broad  
d i  s c r e t i o n a t  ionary  power t o  
vary t h e  i n t e r e s t s  of t h e  spouses  
on  d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  
s e p a r a t i o n  ( p a r a s .  1.69-1 .75) .  

1 .127 The advantages  of a system of co-ownership a r e  
t h a t  i t  would recognise  t h e  p a r t n e r s h i p  element  i n  marr iage 
by e n s u r i n g  t h a t  t h e  spouses  had e q u a l  i n t e r e s t s  i n  the 
p r i n c i p a l  f a m i l y  a s s e t ;  i t  would avoid  much o f  t h e  u n c e r t a i n t y  
and a r t i f i c i a l i t y  of t h e  p r e s e n t  l a w ;  and i t  would no l o n g e r  
be necessary  t o  c o n s i d e r  whether  e i t h e r  spouse had made a 
f i n a n c i a l  c o n t r i b u t i o n .  On t h e  o t h e r  hand, although f o r  many 
f a m i l i e s  t h e  home is  t h e  o n l y  s u b s t a n t i a l  asset ,  where t h i s  
i s  not  t h e  case t h e  a p p l i c a t i o n  of  automatic  s h a r i n g  r u l e s  
t o  j u s t  one asset  may lead t o  anomalies .  Never the less ,  
s h a r i n g  i n  a l i m i t e d  f i e l d  may s e e m  p r e f e r a b l e  t o  no s h a r i n g  
a t  a l l ,  o r  t o  a wider  and more complex system of  shar ing 
such a s  t h a t  d i s c u s s e d  i n  P a r t  5. It  i s  o u r  p r o v i s i o n a l  v i e w  
t h a t  s u b j e c t  t o  s u i t a b l e  t r a n s i t i o n a l  arrangements  a system 
of  co-ownership would be a workable  s o l u t i o n  and t h a t  i t  
would meet many of  t h e  o b j e c t i o n s  t o  the p r e s e n t  law. 
Obviously t h i s  i s  a m a t t e r  o n  which many p e o p l e  w i l l  wish t o  
e x p r e s s  views, which w e  s h a l l  welcome. 

1.128 Although we have n o t  reached any f i n a l  conclus ions  
a s  t o  co-ownership, t o  a s s i s t  t h o s e  concerned i n  forming a 
view w e  s e t  o u t  below t e n t a t i v e  proposa ls  f o r  a n  o u t l i n e  
scheme. Many d e t a i l s  remain to  be s e t t l e d .  

( i )  Wherever one spouse  h a s  a n  es ta te  o r  
i n t e r e s t  i n  t h e  matr imonial  home, t h e  
co-ownership p r i n c i p l e  should a p p l y  
( p a r a .  1.78) 



(ii) Under t h e  co-ownership p r i n c i p l e  each 
spouse should have t h e  same b e n e f i c i a l  
i n t e r e s t  i n  t h e  mat r imonia l  home ( p a r a .  
1.82);  t h e  spouses '  i n t e r e s t s  should be  
s u b j e c t  t o  a mat r imonia l  home t r u s t  
( p a r a s .  1.106, 1.115-1.116). 

( i i i )  The spouses  should be f ree  t o  make a 
b ind ing  agreement conce rn ing  t h e i r  
i n t e r e s t s  i n  t h e  ma t r imon ia l  home, 
provided t h a t  s u i t a b l e  sa fegua rds  a r e  
a p p l i e d  (pa ra .  1.86). 

( i v )  Where t h e  p r i n c i p l e  of co-ownership a p p l i e s  
each spouse should be l i a b l e  t o  account  
t o  t h e  o t h e r  spouse i n  r e s p e c t  of payments 
and ou tgo ings  incu r red  i n  r e spec t  of t h e  
home a f t e r  c o h a b i t a t i o n  h a s  ceased 
(pa ra .  1.90).  

(v )  Where t h e  p r i n c i p l e  of co-ownership 
a p p l i e s ,  i t  should be presumed t h a t  t h e  
proceeds  of s a l e  of one matrimonial  home 
were used  t o  purchase a la ter  mst r imonia l  
home ( p a r a ,  1.92).  

( v i )  Co-ownership should a p p l y  t o  a home owned 
by one spouse  before  m a r r i a g e  (para.1 .99);  a 
home acqu i red  by a spouse  dur ing  mar r i age  
by g i f t  o r  i n h e r i t a n c e  f rom a t h i r d  p e r s o n  
should be excluded from co-ownership 
(pa ra .  1.100). 

( v i i )  Co-ownership should n o t  app ly  where a 
spouse ' s  i n t e r e s t  i n  t h e  matrimonial  
home i s  a l i f e  i n t e r e s t  (pa ra . l . 101) .  

120 



( v i i i )  Co-ownership should  apply ,  i n  p r i n c i p l e ,  
t o  a matr imonial  home forming p a r t  of 
b u s i n e s s  premises ,  bu t  s p e c i a l  r u l e s  
might be r e q u i r e d  t o  ensure t h a t  t h e  
powers t o  manage and d ispose  o f  t h e  
b u s i n e s s  were n o t  impeded ( p a r a .  1 .102) , 

( x i i )  

( x i i i )  

A spouse’s  b e n e f i c i a l  i n t e r e s t  i n  t h e  
matr imonial  home should be r e g i s t r a b l e  
( p a r a .  1 .105) .  

A spouse wi th  a b e n e f i c i a l  i n t e r e s t  i n  the  
matr imonial  home should be e n t i t l e d  t o  
apply  for a n  o r d e r  v e s t i n g  t h e ,  legal e s t a t e  
i n  j o i n t  names ( p a r a .  1.107). 

A person  s e l l i n g  p r o p e r t y  s h o u l d  be requi red  
t o  make a d e c l a r a t i o n  concern ing  t h e  
a p p l i c a t i o n  of t h e  matr imonial  home t r u s t ;  
such a d e c l a r a t i o n  should be c o n c l u s i v e  
and binding on a t h i r d  par ty  p u r c h a s e r  
f o r  va lue  ( p a r a s .  1 . 1 1 1 - 1 . 1 1 2 ) .  

The b e n e f i c i a l  i n t e r e s t s  of t h e  spouses  
under  t h e  mat r imonia l  home t r u s t  should 
be d i r e c t  e q u i t a b l e  i n t e r e s t s  i n  land 
( p a r a .  1 . 1  1 6 ) .  

It should be a t e r m  of the  mat r imonia l  
home t r u s t  t h a t  t h e  home should  be 
r e t a i n e d  for  t h e  j o i n t  enjoyment of the 
spouses ,  and t h a t  i t  should be d isposed  
of o r  o t h e r w i s e  d e a l t  wi th  o n l y  w i t h  the  
consent  of bo th  spouses  ( p a r a .  1 . 1 1 6 ) .  
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(xiv) Disputes between the spouses 
concerning occupation and sale 
should be determined by the court 
in accordance with matrimonial 
rather than property law principles 
(para, 1 .120) .  
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PART 2 

THE HOUSEHOLD GOODS 

1 INTRODUCTION 

2.1 T h i s  p a r t  of t h e  P a p e r  w i l l  c o n s i d e r  t h e  p o s i t i o n  
o f  the  spouses  i n  r e l a t i o n  to :  

the  ownership o f  

the  r i g h t  t o  t h e  
household goods. 

e scheme of fami 

the  household goods,  and 

u s e  and enjoyment of the  

y property law the householc 
goods occupy an important  p o s i t i o n .  From the  p o i n t  of view 
of t h e i r  u se  t h e  con ten t s  a r e  a s  important  a s  t h e  home 
i t s e l f ,  s i n c e  t h e  r i g h t  t o  occupy t h e  home may be of l i t t l e  
va lue  wi thou t  a r i g h t  to r e t a i n  possession o f  the  household 
goods. Considered a s  a f i n a n c i a l  a s s e t ,  however, there  i s  
an impor t an t  d i s t i n c t i o n  t o  be made between the  home and 
t h e  household goods,  s i n c e  t h e  a c t u a l  value o f  t h e  l a t t e r  
i s  l i k e l y  t o  be sma l l ,  and t o  be much l e s s  t h a n  t h e  cos t  
of replacement ,  whereas t h e  home i s  o f t e n  a s u b s t a n t i a l  
a s s e t ,  the  v a l u e  of  which i n c r e a s e s  i n  time. 

2.3  A p o s s i b l e  d e f i n i t i o n  o f  household goods  i s  
d i scussed  l a t e r .  But f o r  the purpose of p re l imina ry  
d i s c u s s i o n  they  should b e  t aken  t o  inc lude  a l l  t hose  t h i n g s  
w h i c h  a r e  used i n  the  matr imonial  home, e x c l u d i n g  such 
items a s  p e r s o n a l  c l o t h i n g  o r  j e w e l l e r y ,  o r  t h i n g s  used 
e x c l u s i v e l y  f o r  business  purposes .  We a l s o  exc lude  from 

1 .  Para.  2.35 below. 



t h e  term t h e  fami ly  c a r  ( o r  o t h e r  v e h i c l e ) .  The c a r  i s  
too  impor tan t ,  and g i v e s  r i s e  t o  t o o  many problems o f  
i t s  own, t o  be inc luded  merely a s  a n  i t e m  i n  t h e  g r o u p  
of household goods. Never the less  much o f  what i s  s a i d  

i n  t h i s  P a r t  i s  r e l e v a n t  t o  i t s  use and enjoyment. 
Accordingly we i n c l u d e  a paragraph d e a l i n g  w i t h  it. 2 

2 PRESENT LAW RELATING TO HOUSEHOLD GOODS 

( a )  Ownership 

2.4 The r u l e s  govern ing  t h e  ownership of movable 
p r o p e r t y  a r e  s i m i l a r  t o  those  govern ing  t h e  ownership o f  
l a n d ,  which  were cons idered  i n  P a r t  1 :  t h e  Matrimonial  
Home: 
husband and wife. I n  g e n e r a l ,  t h e  b e n e f i c i a l  ownership 
belongs t o  t h e  person  o r  persons who provided  t h e  p u r c h a s e  
p r i c e ,  o r  t o  whom t h e  p r o p e r t y  was g iven .4  

With  few except ions,’  no s p e c i a l  r u l e s  apply t o  

2.5 I t  i s  p o s s i b l e  for spouses t o  s h a r e  t h e  ownership 
of movable p r o p e r t y  e i t h e r  j o i n t l y ,  o r  i n  common. I t  i s  
l a r g e l y  a q u e s t i o n  o f  i n t e n t i o n  and c o n t r i b u t i o n  whether  
any i t e m  i s  owned by one spouse o r  by both.  Relevant  
evidence would i n c l u d e  t h e  circumstances o f  the acqui -  
s i t i o n ,  t h e  source  o f  payments, and any express  dec la-  
r a t i o n .  I f  i t  i s  found t h a t  both spouses  c o n t r i b u t e d  t o  
the  p r o p e r t y ,  then ,  i n  t h e  absence o f  c o n t r a r y  ev idence ,  
they  would s h a r e  t h e  b e n e f i c i a l  i n t e r e s t .  The e f f e c t  o f  
i n d i r e c t  c o n t r i b u t i o n s  i s  u n c e r t a i n ,  b u t  i n  the  c a s e  o f  

2. Para .  2.44 below. 

3. One except ion is  t h e  presumption o f  advancement: see 
para .  1.29 above; a n o t h e r  concerns sav ings  from a 
housekeeping allowance: para.  2.7 below. 

4. F o r  t h e  complicated r u l e s  governing g i f t s  between spouses ,  
s e e  Thornely,  “ T r a n s f e r  of Choses i n  Possession between 
Members of  a Common Household“ (1953) 1 1  Cam. L. J. 355. 
These a r e  mainly r e l e v a n t  t o  t h i r d  p a r t y  r i g h t s ,  which 
a r e  not  d e a l t  w i t h  i n  t h i s  Paper. 
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l and ,  r e c e n t  d e c i s i o n s  suggest t h a t  evidence of an 
agreement o r  i n t e n t i o n  t o  share would be n e c e s s a r y  f o r  
such c o n t r i b u t i o n s  t o  g i v e  r ise  t o  a b e n e f i c i a l  
i n t e r e s t .  5 

2.6 B e n e f i c i a l  j o i n t  ownership can come i n t o  being 
where the  spouses  pool c e r t a i n  resources  t o  form a 
common fund. For  example, i f  spouses  have a j o i n t  bank 
account  i n t o  which they both pay, then, i f  t h e  c o u r t  
w e r e  s a t i s f i e d  t h a t  they i n t e n d e d  t o  f o r m  a common pool,  
n o t  o n l y  would t h e y  have an e q u a l  i n t e r e s t  i n  t h e  account,  
even i f  t h e i r  c o n t r i b u t i o n s  w e r e  unequal,  b u t  they would 
a l s o  be e n t i t l e d  t o  s h a r e  p r o p e r t y  der ived  from t h a t  pool ,  
u n l e s s  i t  was c l e a r l y  personal .6  
no reason  to doubt  t h a t  each  spouse would be he ld  t o  own 
h i s  o r  h e r  c l o t h e s ,  even i f  purchased from a j o i n t  account.  
On t h e  o t h e r  hand, i f  t h e r e  i s  no evidence o f  any s p e c i a l  
i n t e n t i o n  t h a t  a j o i n t  account  should  form a common pool,  
then  i f  e i t h e r  spouse purchased p r o p e r t y  i n  h i s  own name 
w i t h  money f r o m  the  j o i n t  a c c o u n t  it would b e  the proper ty  
of t h a t  spouse.' I t  i s  a q u e s t i o n  of f a c t  i n  each case;  
i n  some c a s e s  t h e  j o i n t  account  and p r o p e r t y  der ived  from 
it  have been h e l d  t o  be the s o l e  proper ty  of t h e  o r i g i n a l  
c o n t r i b u t o r .  

For example, t h e r e  i s  

8 

5. 

6. 

7. 

8. 

Jones v. Ma nard [ 1951 ] Ch. 572; Rimmer v. Rimmer 
'[1955] 1 6 (C.A.1. 

(1885) 28 Ch.  D. 705; v. Kinn [I9611 
w 8 8  R e  Bisho [ I9651 Ch. 450; c f .  Hese l t ine  v. 
H e s e l t i n e  t 1 d L . R .  342 (c.A. 1.  
Marsha l l  v. Cru twel l  (1875) L.R. 20 Eq. 328; Hese l t ine  
v. H e s e l t i n e m ' l  W.L.R. 342 (C.A.) per  Lord 
Denning M. R. a t  347. 



2.7 U n t i l  1964 t h e  law was t h a t  any sav ings  made 
by a w i f e  from a housekeeping al lowance made by the 
husband, and any p r o p e r t y  bought w i t h  the  sav ings ,  
belonged t o  t h e  h ~ s b a n d . ~  
A c t  1964, changed t h i s  r u l e ;  s e c t i o n  1 provides  a s  
fo l lows:  

The Marr ied  Women’s P r o p e r t y  

” I f  any q u e s t i o n  a r i s e s  a s  t o  t h e  r i g h t  of 
a husband o r  w i f e  t o  money d e r i v e d  from any 
allowance made by t h e  husband f o r  the  expenses  
of  t h e  matr imonial  home o r  f o r  s i m i l a r  pur- 
poses ,  o r  t o  any proper ty  a c q u i r e d  out  of  s u c h  
money, t h e  money o r  p r o p e r t y  s h a l l ,  i n  t he  
absence o f  any agreement between them t o  the  
c o n t r a r y ,  be t r e a t e d  a s  be longing  t o  the  
husband and the  wife  i n  e q u a l  shares.’’  

C e r t a i n  c r i t i c i s m s  have been made of  t h i s  Act; f o r  
example, i t  does n o t  apply  t o  s a v i n g s  f r o m  an a l lowance  
made by a wife  t o  h e r  husband nor  t o  sav ings  made by t h e  
husband from h i s  e a r n i n g s . ”  The A c t  a f f e c t s  ownership 
of  t h e  household goods only  i f  t h o s e  goods were purchased 
w i t h  sav ings  from t h e  housekeeping al lowance;  i t  does  n o t  
apply  i f  a husband gave h i s  w i f e  money e x p r e s s l y  f o r  t h e  
purpose of  purchasing f u r n i t u r e . ”  
q u e s t i o n  of  f a c t  i n  each case  t o  de te rmine  the i n t e n t i o n  
of  t h e  p a r t i e s .  

I t  would be a 

2.8 Under t h e  Matrimonial  Proceedings  and P r o p e r t y  
A c t  1970, s e c t i o n  37, if a spouse makes a s u b s t a n t i a l  

9. 

10. 

1 1 .  

Barrack v. M’Culloch (1856) 3 K. & J. 110;  Montgomery 

The recommendation of t h e  Morton Commission, on which 
t h e  Act was based,  appl ied  both ways: Royal Commission 
on Marriage and Divorce,  Cmd. 9678, para.  701. For 
o t h e r  c r i t i c i s m s  o f  t h e  Act s e e  (1964) 27 M . L . R .  576. 
The Act a p p l i e s  i n  Scot land;  see Forrest-Hamil ton’s  
q r u s t e e  v. Forrest-Hamilton (1970) Scots  Law Times Rep. 338 
f o r  an example o f  i t s  a p p l i c a t i o n .  
I n  Tymoszczuk v. Tymoszczuk (1964) 108 Sol.  J. 676 i t  
was h e l d  t h a t  mortgage repayments were not expenses  Of 
t h e  matr imonial  home; i n  Re John’s  A s s i  nment T r u s t s  
[I9701 1 W.L.R. 955, 959 t h i s  p o i n t  wasgrefer red  t o  b u t  
n o t  decided. 
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c o n t r i b u t i o n  i n  money o r  money's worth t o  t h e  improvement 
of  r e a l  o r  pe r sona l  p rope r ty  belonging t o  e i t h e r  spouse, 
t h e  spouse so c o n t r i b u t i n g  a c q u i r e s  a s h a r e  o r  a n  enlarged 
s h a r e  i n  t h e  p r o p e r t y ,  t h e  e x t e n t  of  which  is t o  be de t e r -  
mined by t h e  c o u r t .  T h i s  i s  s u b j e c t  t o  any expres s  o r  
implied agreement between the spouses .  
s e c t i o n  main ly  a p p l i e s  t o  improvements 
the home, i t  e x p r e s s l y  cove r s  pe r sona l  
i t s  a p p l i c a t i o n  t o  f u r n i t u r e  .and o t h e r  
n o t  l i k e l y  t o  have much impact.  

A 1  though t h i s  

t o  t h e  s t r u c t u r e  o f  
p r o p e r t y  . However, 
household goods i s  

2 . 9  To summarise, the  household  goods prima f a c i e  
belong t o  t h e  spouse who p rov ided  the  purchase p r i c e  f o r  
t h e  i t em i n  q u e s t i o n ,  o r  t o  whom i t  was given.  I f  the  
purchase price was provided by both spouses o r  came from a 
common fund o r  from savings made by the  w i f e  from a house- 
keeping al lowance,  then t h e  p r o p e r t y  would pr ima f a c i e  be 
shared.  A spouse who c a r r i e d  o u t  o r  paid f o r  improvements 
t o  an i t e m  belonging t o  t h e  o t h e r  spouse m i g h t  a cqu i r e  an 
i n t e r e s t  i n  t h a t  i t e m .  A l l  these r u l e s  a r e  s u b j e c t  t o  any 
agreement between the  spouses t o  the  con t r a ry .  

(b)  Enforcement of  o b l i g a t i o n s  d u r i n g  marriage 

2.10 The p i n c i p l e s  o u t l i n e d  above apply i n  any proceed- 
i n g s  between the  spouses ,  for example, under  s e c t i o n  17 of 
t h e  Married Women's P rope r ty  A c t  1882. Where both spouses 
have an i n t e r e s t  i n  p rope r ty  t h e  cour t  has power t o  seve r  
a j o i n t  i n t e r e s t  and t o  o r d e r  s a l e  and d i v i s i o n  of proceeds. 
But i t  cannot  vary e s t a b l i s h e d  r i g h t s  during the sub- 

12 s i s t e n c e  of t h e  marriage.  

2.11 The r i g h t s  of t he  non-owner spouse a g a i n s t  the 
owner spouse a r e  l i m i t e d ,  A s p o u s e ' s  s t a t u t o r y  r i g h t s  of 
occupat ion unde r  t h e  Matrimonial  Homes A c t  1967, which  can 
be p r o t e c t e d  a g a i n s t  t h i r d  pe r sons  by r e g i s t r a t i o n ,  do no t  
extend d i r e c t l y  t o  t h e  use and enjoyment of t h e  household 

12. P e t t i t t  v. P e t t i t t  [I9701 A.C. 777 (H.L.); G i s s i X  V. 

G i s s ing  [ 1 9 m .  L. R. 255. 
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goods. However, a s  i t  would not  o f t e n  be p r a c t i c a b l e  f o r  
the  spouse o u t  o f  occupat ion  t o  remove t h e  goods, r igh ts  
of occupat ion  g i v e  a c e r t a i n  de f a c t o  p r o t e c t i o n  t o  t h e  
use o f  t h e  household goods.  

2.12 A t  common law a wife  has a r i g h t  t o  remain i n  
occupat ion  of h e r  husband's  home u n l e s s  she  has l o s t  h e r  
r i g h t  t o  be maintained.13 
a u t h o r i t y  on t h e  p o i n t ,  it seems t h a t  t h e  w i f e ' s  common 
law r i g h t  t o  be main ta ined  may i n c l u d e  t h e  r i g h t  to r e t a i n  
t h e  u s e  o f  c e r t a i n  e s s e n t i a l  i tems o f  f u r n i t u r e .  However, 
i t  has  been observed t h a t  t h e  p r i n c i p l e s  t o  be a p p l i e d  t o  
f u r n i t u r e  a r e  n o t  n e c e s s a r i l y  t h e  same as those a p p l i e d  t o  
t h e  home i t ~ e 1 f . l ~  I n  a c a s e  where some o f  the f u r n i t u r e  
w a s  owned by t h e  w i f e  and some by t h e  husband, and the 
husband had l e f t  t h e  home, an o r d e r  w a s  made f o r  t h e  r e t u r n  
of  t h e  husband's p o r t i o n  t o  him. D e v l i n  J. s a i d :  "If t h e  
husband wanted t o  make a c l e a n  sweep o f  a l l  ttie f u r n i t u r e  
s o  a s  t o  l e a v e  h i s  w i f e  w i t h  no th ing  b u t  bare  boards,  a 
mere empty s h e l l ,  a n  o r d e r  f o r  the  r e t u r n  o f  the  f u r n i t u r e  
[ t o  h i m ]  might  be 

Although t h e r e  i s  l i t t l e  

( c )  Divorce,  j u d i c i a l  s e p a r a t i o n  and n u l l i t 1  

2.13 Any common l a w  r i g h t  w h i c h  t h e  w i f e  may have t o  
r e t a i n  the  use  of  household goods be longing  to  t h e  husband 
would come t o  an end on t h e  g r a n t i n g  of  a decree a b s o l u t e  
o f  d i v o r c e  o r  n u l l i t y .  The c o u r t  g r a n t i n g  such a d e c r e e  
has  power t o  o r d e r  e i t h e r  spouse t o  make f i n a n c i a l  p rovi -  
s i o n  f o r  the o t h e r  spouse o r  t h e  c h i l d r e n  of  the  f a m i l y  by 
way o f  lump sum o r  p e r i o d i c a l  payments o r  by the t r a n s f e r  

13. Hutchinson v. Hutchinson [I9471 2 A l l  E . R .  792; 
v. Lee 19521 2 Q.B. 489; S i l v e r s t o n e  v. S i l v e r s t o n e  
[ 1 9 m  b.174; Cook v. =77%-20; Jackson  v. 
Jackson [I9711 1 W . L . R .  59. 

14. E. v. B. [ I9511 2 T.L.R. 1135. 

15. Ibid. a t  1136, p e r  Devl in  J. 

16. Though not  on a decree  of j u d i c i a l  separa t ion :  Hutchinson 
v. Hutchinson [1947] 2 A l l  E . R .  792; Halden v. Halden 
[1966J 1 W.L.R. 1481 (C.A.)  ( s e p a r a t i o n  o r d e r ) .  
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o r  s e t t l e m e n t  o f  any property.17 
wide,  and provided  t h a t  t h e  household goods were owned 
by one o r  bo th  spouses” t h e  c o u r t  would be a b l e  t o  
make whatever  ad jus tment  was a p p r o p r i a t e  i n  t h e  cir- 
cumstances. 

These powers a r e  very 

(d)  Success ion  r igh ts  

2.14 If a spouse  d i e s  i n t e s t a t e  the  pe r sona l  c h a t t e l s  
p a s s  t o  the s u r v i v i n g  spouse a b s o l u t e l y .  P e r s o n a l  
c h a t t e l s  a r e  d e f i n e d  as :  20 

“ c a r r i a g e s ,  ho r ses ,  s tab le  f u r n i t u r e  a n d  
e f f e c t s  ( n o t  used for bus iness  p u r p o s e s ) ,  
motor c a r s  and a c c e s s o r i e s  (not  used  f o r  
bus iness  purposes) ,  g a r d e n  e f f e c t s ,  domestic 
an ima l s ,  p l a t e ,  p l a t e d  a r t i c l e s ,  l i n e n ,  
ch ina ,  g l a s s ,  books, p i c t u r e s ,  p r i n t s ,  f u r -  
n i t u r e ,  j ewe l l e ry ,  a r t i c l e s  of household  o r  
p e r s o n a l  u se  o r  ornament,  musical and  
s c i e n t i f i c  i n s t rumen t s  and appa ra tus ,  wines,  
l i q u o r s  and consumable s t o r e s ,  bu t  do n o t  
i n c l u d e  any c h a t t e l s  used  a t  t he  dea th  of  
t he  i n t e s t a t e  f o r  b u s i n e s s  purposes,  n o r  
money o r  s e c u r i t i e s  f o r  money.” 

The above d e f i n i t i o n  has been he ld  t o  i nc lude  t h e  follow- 
i n g :  a motor yach t ;21  a stamp c o l l e c t i o n ; 2 2  unmounted - 

17. Matrimonial  Proceedings and  P rope r ty  A c t  1970, ss.2-4. 
The c o u r t  must have r ega rd  t o  t h e  c r i t e r i a  l a i d  down 
by s. 5. 
Appendix, p. 323 below. 

s e e  below, para.  2.17 f f .  

F o r  t h e  t e x t  of t h e s e  s e c t i o n s  see the 

18. For  the  p o s i t i o n  where goods  a r e  he ld  on h i re -purchase ,  

19. Admin i s t r a t ion  of  E s t a t e s  A c t  1925, s. 46. 

20. s. 5 5 ( 1 ) ( x ) .  

21. Re Chap l in  [ 1950] Ch. 507. 

22. Re Re nolds‘  W i l l  T r u s t s  [ I9661 1 W.L.R. 19; Cf. 
Re C o l l i n s ‘  W i l l  T r u s t s  [ 1971 ] 1 W.L.R. 37. 



jewels ;23 and  racehorse^.^^ 
t h e  term " s c i e n t i f i c  i n s t rumen t s  and o t h e r  apparatus"  
would cove r  equipment used i n  hobbies such a s  photogra- 
p h ~ . ~ ~  
i s  w i d e  enough t o  embrace a l l  t h a t  we envisage a s  house- 
hold goods,26 and t h a t  the l a t t e r  would pass  t o  t h e  s u r -  
v i v o r  on i n t e s t a c y .  The d e f i n i t i o n  has  been c r i t i c i s e d  
on t h e  ground t h a t  a motor c a r  used p a r t l y  for b u s i n e s s  
purposes ,  even i f  t h i s  i s  a minor u s e ,  i s  excluded. W e  
b e l i e v e  t h e r e  i s  subs t ance  i n  t h i s  criticism. 

I t  has been suggested t h a t  

I t  seems t h a t  t h e  d e f i n i t i o n  of personal  c h a t t e l s  

27 

2.15 I f  a deceased spouse l e a v e s  a w i l l ,  h i s  house- 
hold goods and o t h e r  pe r sona l  c h a t t e l s  a r e  d i s t r i b u t e d  i n  
accordance w i t h  i t s  terms. 28 
no rma l l ly  have power t o  appropr i a t e  any property forming  
p a r t  of t h e  e s t a t e  i n  s a t i s f a c t i o n  o f  any legacy or 
i n t e r e s t  i n  the  e s t a t e , 2 9  b u t  they a r e  n o t  obl iged t o  
e x e r c i s e  t h i s  power i n  f avour  of any p a r t i c u l a r  b e n e f i c i a r y .  

The p e r s o n a l  r e p r e s e n t a t i v e s  

23 

24 * 

25 

26. 

27 

28. 

29 - 

Re Whitby [194.44] Ch. 210 (C.A.). 

R e  Hutchinson [ 19551 Ch. 255. 

B ickne l l ,  "Bequests of 'Pe r sona l  C h a t t e l s ' "  ( 1  966) 
116 N.L.J .  1287, 1288. 

Para .  2.35 f f .  below. 

For s e p a r a t e  p roposa l s  concerning the  c a r ,  s e e  
para .  2.44 below. 

The w i l l  may d e f i n e  personal  c h a t t e l s  by r e f e r e n c e  to  
s e c t i o n  55 ( l ) ( x )  ( i n  which c a s e  t h e  above comments 
app ly )  o r  by r e f e r e n c e  t o  the  S t a t u t o r y  W i l l  Forms 
( t h e  e f f e c t  of  w h i c h  is  s i m i l a r ) ,  or i n  some o t h e r  
way; i t  may a l s o  d e a l  w i t h  c h a t t e l s  s p e c i f i c a l l  : 
s e e ,  f o r  example, Re C o l l i n s '  W i l l  T rus t s  [19717 
1 W.L.R. 37. 

Admin i s t r a t ion  of E s t a t e s  Act 1925, s. 41. 



2.16 If a deceased f a i l s  t o  make reasonable  provis ion 
f o r  the  maintenance o f  the  s u r v i v i n g  spouse,  t he  l a t t e r  
may apply f o r  p r o v i s i o n  from the e s t a t e  under  t h e  Inheri-  
t a n c e  (Family P r o v i s i o n )  A c t  1938. 30 The c o u r t ' s  powers 
under  t h i s  A c t  a r e  a t  p r e s e n t  l i m i t e d  to  awarding a lump 
sum and/or p e r i o d i c a l  payments. 
p a r t i c u l a r  i t e m  of proper ty  t o  t h e  s u r v i v i n g  spouse  o r  to  
any o t h e r  dependant.  We make p r o p o s a l s  i n  P a r t  3 t o  extend 
the c o u r t ' s  powers t o  enable  it t o  o r d e r  t h e  t r a n s f e r  o r  
s e t t l e m e n t  of  any proper ty  forming  p a r t  of t h e  e s t a t e  of 
the  deceased f o r  t h e  b e n e f i t  of t h e  surv iv ing  spouse o r  
c h i l d r e n .  31 

It  cannot award any 

( e )  Hire-purchase 

2.17 Often ,  some of t h e  household goods a r e  acquired 
by hire-purchase.  If the  spouses  a r e  j o i n t  p a r t i e s  t o  the 
agreement t h e y  normally s h a r e  j o i n t l y  the l i a b i l i t y  and the  

b e n e f i t s  under  t h e  agreement. 32 
has been e x e r c i s e d ,  t h e  p r o p e r t y  belongs t o  b o t h  of  them. 
However, i t  i s  more common for the  agreement t o  be  i n  the 
name o f  one spouse ,  i n  which c a s e  i t  has an i m p o r t a n t  e f f e c t  
on  t h e  mutual rights and o b l i g a t i o n s  of the  spouses  i n  
r e s p e c t  of  t h e  i t e m  concerned. This  i s  because goods being 
purchased under  a h i re -purchase  agreement remain the prop- 
e r t y  of t h e  owner ( u s u a l l y  the hire-purchase f i n a n c e  com- 
pany) u n t i l  a l l  t h e  i n s t a l m e n t s  have been p a i d ,  and the  h i r e r  
h a s  e x e r c i s e d  t h e  o p t i o n  t o  purchase.  U n t i l  t h a t  time t h e  

When t h e  o p t i o n  t o  purchase 

30. A former  spouse whose m a r r i a g e  t o  t h e  deceased has 
been te rmina ted  by a d e c r e e  o f  d ivorce  o r  n u l l i t y  can 
apply f o r  p r o v i s i o n  from the  e s t a t e  under  the  Matri- 
monial  Causes A c t  1965, s. 26. 

31. Paras .  3.27 f f .  

32. I n  Unhappy Fami l ies ,  t h e  r e p o r t  of a Working Par ty  s e t  
up by t h e  Women's N a t i o n a l  Advisory Committee of the 
Conserva t ive  and Unionis t  P a r t y ,  i t  w a s  recommended 
t h a t  hire-purchase agreements f o r  household goods 
should be s igned  by both husband and w i f e  ( N o .  37, 
P. 42) .  



h i r e r  has  c o n t r a c t u a l  rights under t h e  agreement b u t  no 
i n t e r e s t  i n  t h e  goods. 33 

2.18 Where an agreement i s  i n  the name of one spouse ,  
f ~ f  example, t h e  husband, and t h e  wi fe  c o n t r i b u t e s  t o  t h e  

d e p o s i t  o r  i n s t a l m e n t s ,  she  may a c q u i r e  thereby a g a i n s t  
t h e  husband a b e n e f i c i a l  i n t e r e s t  i n  t h e  agreement, and 
u l t i m a t e l y  i n  the  p r ~ p e r t y . ' ~  
r i g h t s  a g a i n s t  the  owner of the  goods. If the  husband 
f a i l s  t o  keep up t h e  payments (e.g. because he has l e f t  
t h e  home) t h e  wi fe  has  no r i g h t  t o  c o n t i n u e  the  payments, 
nor  t o  e x e r c i s e  the o p t i o n  t o  purchase,  even i f  she h a s  
made a c o n t r i b u t i o n .  Assignment by the  h i r e r  is u s u a l l y  
e x p r e s s l y  fo rb idden  by the  agreement, even i f  t h e  husband 
were w i l l i n g  t o  assign.35 
agreement w i t h  the w i f e ,  but  would n o t  be obl iged t o  do so. 

2.19 On t h e  dea th  of the h i r e r ,  h i s  i n t e r e s t  unde r  t h e  
agreement would, s u b j e c t  t o  any term i n  the  agreement t o  the 
c o n t r a r y ,  pass  t o  h i s  personal  r e p r e s e n t a t i v e s .  36 
the  agreement were one t o  which t h e  Hire-Purchase A c t  1965 
app l i e s ,37  
t h e  agreement, or t o  r e c o v e r  the  goods,  o r  r e q u i r i n g  any 
payment by the  h i r e r ,  o r  otherwise hav ing  the e f f e c t  of  
t e r m i n a t i n g  t h e  agreement on the  d e a t h  of  the  h i r e r  o r  

But s h e  cannot  a c q u i r e  any 

The owner might make a new 

If 

any p r o v i s i o n  allowing t h e  owner t o  t e r m i n a t e  

33. 

34. 

35. 

36. 

37. 

See g e n e r a l l y ,  Goode, Hire-purchase Law and P r a c t i c e ,  
(2nd ed. 1970) p. 32 f f . ;  Guest ,  The Law of  Hire-purchase 
(1966) s. 21 f f .  
Under the  p r i n c i p l e  of  r e s u l t i n g  t r u s t :  Mercier  v. 
Mercier  [1903] 2 Ch. 98 (C.A.); see Goode, p. 478, 
Guest ,  S. 818. I f  t h e  agreement was i n  t h e  w i f e ' s  name 
t h e  husband would no t  n e c e s s a r i l y  acqu i r e  an i n t e r e s t  
by v i r t u e  of a c o n t r i b u t i o n ,  s i n c e  the  presumption of 
advancement would apply.  Any d i s p u t e  could be d e t e r -  
mined under t h e  Married Women's P r o p e r t y  A c t  1882, s. 17 

Spellman v. Spellman [I9611 1 W.L.R. 921 (C.A.), suggests  
t h a t  an e q u i t a b l e  assignment o r  d e c l a r a t i o n  of t r u s t  might 
be p o s s i b l e ,  Goode, pp. 4778, 526 f f . ;  Guest, s. 195; 
"Hire-Purchase and the Matrimonial  Car" (1962) 78 L.Q.R. 30. 
Goode, p. 555 f f . ;  Guest,  s. 705  f f .  

Under s. 2 the  Act a p p l i e s  t o  agreements under w h i c h  the 
t o t a l  purchase p r i c e  does no t  exceed  E2,OOO. 
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preven t ing  t h e  b e n e f i t  of t h e  agreement from be ing  
t r a n s m i t t e d  on d e a t h ,  would be void.  38 

2.20 Under t h e  p r e s e n t  law o f  hire-purchase i t  would 
be d i f f i c u l t  t o  i n t roduce  e f f e c t i v e  reforms of  t h e  law 
r e l a t i n g  t o  household goods; where the  goods w e r e  held 
under  a hire-purchase agreement i t  would be necessa ry  to  
t a k e  account  of t h e  owner's p o s i t i o n  and p o s s i b l y  to  
invo lve  t h e  owner i n  l i t i g a t i o n .  The p o s i t i o n  would, 
however, be much s i m p l i f i e d  i f  the recommendations i n  the 
Report  of t h e  Committee on Consumer C r e d i t  were imple- 
m e r ~ t e d . ~ ~  I n  a sweeping review o f  c r e d i t  l aw t h e y  recom- 
mend t h a t  the  f i c t i o n s  r e l a t i n g  t o  h i r e -pu rchase  agreements 
shou ld  be abandoned, and t h a t  t h e y  and a l l  i n s t a l m e n t  s a l e s  
shou ld  be regarded a s  o u t r i g h t  s a l e s  f inanced  by loans  
repayable  by  instalment^.^' The r e s e r v a t i o n  o f  t i t l e  under 
a hire-purchase o r  s i m i l a r  agreement should be regarded a s  
a c h a t t e l  mortgage secu r ing  a l o a n ,  and a l l  forms of s e c u r i t y  
i n t e r e s t  shou ld  be d e a l t  w i t h  by a uniform l e g a l  s t ruc tu re .41  

2.21 Under t h e  Crowther Committee recommendations the 
se l le r  o r  f i n a n c e  company would no t  cont inue t o  own goods b e i n g  
purchased, a s  under  p r e s e n t  law,  bu t  would be a l e n d e r ,  who 
might i n  some c a s e s  r e t a i n  a s e c u r i t y  i n t e r e s t  i n  the  goods.42 
S u b j e c t  t o  t h i s ,  the  b e n e f i c i a l  i n t e r e s t  i n  the  goods being 

38. s. 30; s e e  a l s o  ss. 25 and 26 and the Hire-purchase and 
C r e d i t  S a l e  Agreements ( C o n t r o l )  Order, 1969, art. 6 
(1964 S.I .  No. 1307);  Goode, p. 558 f f .  

39. Crowther Committee, 1971, Cmnd. 4596, Vol. 1 ,  P a r t  5, 

40. Paras .  5.2.1-5.2.4. 

41. Para.  5.2.8. 

42. Para.  5.5.1 e t  seq. 

pp. 182-230. 
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43 purchased on c r e d i t  would pass t o  t h e  purchaser .  
Although the l e n d e r  might ,  s u b j e c t  t o  c e r t a i n  r e s t r i c t i o n s ,  
be e n t i t l e d  t o  r e a l i s e  h i s  s e c u r i t y ,  t h e  purchaser would 
i n  t h e  meantime be a b l e  t o  dispose of the goods s u b j e c t  t o  
t h e  s e c u r i t y  i n t e r e s t . 4 4  
pa ra .  2.18 above would be minimised s i n c e  the p u r c h a s e r ' s  
spouse would be a b l e  t o  acqu i r e  an i n t e r e s t  i n  the goods ,  
and an assignment of t h e  pu rchase r ' s  i n t e r e s t  would be 
p o s s i b l e .  The p roposa l s  made i n  t h e  P a p e r  take accoun t  of 
t h e s e  recommendations; t hey  a r e  based on t h e  assumption 
t h a t  t h e  p re sen t  law, under  which the  owner r e t a i n s  t i t l e  
throughout  t h e  p e r i o d  of  the agreement, w i l l  be changed. 

The problems r e f e r r e d  t o  i n  

( f )  Summary of d i f f i c u l t i e s  under  the  p r e s e n t  
1 aw - 

2.22 Although the  household goods form a f ami ly  a s s e t  
of g r e a t  importance t h e  law does n o t  appea r  to  d e a l  ade- 
q u a t e l y  w i t h  the  mutual r i g h t s  and o b l i g a t i o n s  of the  
spouses  i n  r e s p e c t  of them. The f o l l o w i n g  c r i t i c i s m s  of 
t h e  p r e s e n t  law have been made: 

( a )  The law i s  u n f a i r ;  a spouse  who, because 
of f a m i l y  d u t i e s ,  has no earnings and no 
o t h e r  means cannot make a f i n a n c i a l  con- 
t r i b u t i o n  t o  the a c q u i s i t i o n  of the  house- 
hold goods,  and cannot  t h e r e f o r e  a c q u i r e  
any i n t e r e s t  i n  them, e x c e p t  by way of 
g i f t .  45 

43. Para .  5.6.8. 

44. Pa ras .  5.6.17, 6.7.17 and para .  5.6.9. A bona f i d e  
pu rchase r  f o r  value without  n o t i c e  would take f r e e  
o f  the  i n t e r e s t .  

45. S u b j e c t  t o  the  Marr ied  Women's P r o p e r t y  Act 1964, 
pa ra .  2.7 above. 
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The law i s  u n c e r t a i n ;  the e f f e c t  o f  
a p a r t i c u l a r  payment by a spouse may 
depend on the  view t h e  cour t  t a k e s  
o f  t h e  spouses '  i n t e n t i o n s  o r  on 
whether  t h e r e  was any implied agreement 
between them; i t  i s  o f t e n  f o r t u i t o u s  
wh ich  spouse pays f o r  a p a r t i c u l a r  item. 

The law i s  i n e f f e c t i v e ;  i t  f a i l s  t o  
p r o t e c t  the  non-owner spouse i n  t h e  
cont inued u s e  and enjoyment of the 
household goods; t h i s  l a c k  of p r o t e c t i o n  
can be c o n t r a s t e d  w i t h  the p r o t e c t i o n  of 
a spouses ' s  rights o f  occupa t ion  under 
t h e  Matrimonial  Homes A c t  1967. 

Where household goods a r e  h e l d  unde r  a 
c u r r e n t  hire-purchase agreement, t h e  
i n t e r e s t s  of t h e  owner under the  e x i s t i n g  
law would unduly complicate  e f f e c t i v e  
measures f o r  e n f o r c i n g  r i g h t s  and o b l i -  
g a t i o n s  between the spouses. 

I n  the  fo l lowing  s e c t i o n s  w e  s h a l l  examine these points  
o f  c r i t i c i sm and cons ide r  what,  i f  any, reforms could be 

implemented. I n  view of the  recommendations t o  change the  
law of hire-purchase,  ou r  p r o p o s a l s  a r e  based on the  
assumption t h a t  the  d i f f i c u l t i e s  mentioned i n  p o i n t  (d) 
above w i l l  i n  due course be overcome. The a r e a s  we propose 
t o  cons ide r  a r e ,  t h e r e f o r e ,  t h e  ownership of t h e  household 
goods and t h e i r  u se  and enjoyment. 

3 OWNERSHIP OF THE HOUSEHOLD GOODS 

2.23 One o b j e c t i o n  t o  t he  p r e s e n t  law is t h a t  the r u l e s  
f o r  de t e rmin ing  the  ownership o f  t h e  household goods a re  
u n f a i r  and u n c e r t a i n .  I n  P a r t  1 o f  the  Pape r  we considered 
f o u r  p o s s i b l e  ways i n  w h i c h  ownership of t h e  matrimonial  
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home could be changed.46 
f o r  c o n s i d e r a t i o n  i n  r e l a t i o n  t o  t h e  household goods - 
d i s c r e t i o n a r y  power, and automatic  co-ownership. 

O f  t h e s e ,  two appear  s u i t a b l e  

( a )  D i s c r e t i o n  

2.24 We cons idered  whether  i t  would be a p p r o p r i a t e  t o  
a l l o w  the c o u r t  t o  de te rmine  d i s p u t e  concerning t h e  owner- 
s h i p  of t h e  matr imonial  home by e x e r c i s i n g  broad d i s c r e -  
t i o n a r y  powers t o  d e c i d e  what was e q u i t a b l e ,  t ak ing  i n t o  
account  t h e  p a r t i e s ’  c o n t r i b u t i o n  t o  t h e  marriage a s  a 
whole.47 
would overcome t h e  u n f a i r n e s s  of t h e  p r e s e n t  law i t  would not 
overcome t h e  u n c e r t a i n t i e s ,  s i n c e  there  would be no 
e s t a b l i s h e d  p r o p r i e t a r y  r ights  pending a dec is ion .  F u r t h e r ,  
i t  would be s u p e r f l u o u s  t o  in t roduce  a d i s c r e t i o n a r y  power 
t o  determine ownership o f  proper ty  s i n c e  t h e  cour t  a l r e a d y  
has  w i d e  powers, on g r a n t i n g  a d e c r e e  of  d ivorce ,  n u l l i t y ,  
o r  j u d i c i a l  s e p a r a t i o n ,  t o  o r d e r  t h e  t r a n s f e r  o r  s e t t l e m e n t  
of  t h e  p r o p e r t y  of  e i t h e r  spouse.48 
have regard t o  c e r t a i n  c r i t e r i a ,  i n c l u d i n g  t h e  c o n t r i b u t i o n  
made by a spouse i n  looking  a f t e r  t h e  home and ch i ldren .49  
These powers e n a b l e  the  c o u r t  t o  order an e q u i t a b l e  a l l o c a -  
t i o n  of  proper ty  on te rmina t ion  o f  t h e  marriage,50 and have 
a l r e a d y  overcome some of the  a l l e g e d  u n f a i r n e s s  of  t h e  l aw.  
I n  t h e  i n t e r i m  p e r i o d  before  a decree  i s  granted  i t  is more 

Our view was t h a t  while  a d i s c r e t i o n a r y  power 

I n  doing so ,  it must 

46. Para .  1.62 f f .  above. 

47. Para.  1.65 f f .  above. 

48. Matrimonial  Proceedings and P r o p e r t y  Act 1970, s. 4. 

49. s .  5(1)  ( f ) .  

50. I n  P a r t  3 of t h i s  Paper, para.  3.27 f f .  we propose 
t h a t  t h e  c o u r t  s h o u l d  have s i m i l a r  powers t o  d e a l  w i t h  
p r o p e r t y  on an a p p l i c a t i o n  under  t h e  I n h e r i t a n c e  
(Family Provis ion)  Act 1938 f o r  maintenance from t h e  
e s t a t e  of a deceased.  
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impor t an t  t o  p r o t e c t  t he  r i g h t  t o  t h e  use and enjoyment 
o f  the p rope r ty .  

(b)  Co-ownership 

2.25 I n  P a r t  1 we a l s o  c o n s i d e r e d  a system under  which 

t h e  spouses  would a u t o m a t i c a l l y  s h a r e  the  b e n e f i c i a l  
i n t e r e s t  i n  t h e  matr imonial  home. 51 
be many d i f f i c u l t i e s  i n  d e v i s i n g  a s a t i s f a c t o r y  system f o r  
co-ownership of t h e  home we though t  t h a t  these could be 
overcome i f  s h a r i n g  t h i s  asse t  were thought r i g h t  i n  prin- 
c ip le .  There would, i n  o u r  view, be f a r  g rea t e r  d i f f i c u l t y  
i n  app ly ing  the co-ownership p r i n c i p l e  t o  t h e  household 
goods. Spouses seldom have more t h a n  one matr imonial  home 
a t  any one t i m e ,  b u t  t h e  household goods are numerous, and 
a r e  l i a b l e  t o  r a p i d  change. Whatever d e f i n i t i o n  were 
chosen, there  would be d i f f i c u l t  problems of i d e n t i f i c a t i o n ,  
and of t r a c i n g  funds  where o l d  i t e m s  were s o l d  o r  par t -  
exchanged f o r  new items. 

2.26 Even i f  t h e  r u l e s  conce rn ing  ownership were changed, 
f o r  example, by in t roduc ing  a presumption o f  co-ownership 
t h i s  a lone  would n o t  n e c e s s a r i l y  provide a d e q u a t e  p r o t e c t i o n  
f o r  a spouse.  I n  c o n t r a s t  t o  the  home i t s e l f ,  which is  
o f t e n  a s u b s t a n t i a l  a s s e t ,  t he  market  va lue  o f  t h e  household 
goods is  u s u a l l y  f a r  less than  t h e  c o s t  o f  the i r  replacement. 
I t  would be o f  l i t t l e  va lue  t o  a d e s e r t e d  w i f e  t o  be awarded 
h a l f  t he  proceeds o f  sa le  o r  h a l f  the  va lue  o f  t h e  household 
goods i f  h e r  husband had a l r e a d y  s o l d  them o r  removed them 
from t h e  home. The amount r e c e i v e d  would u s u a l l y  be inade- 
q u a t e  t o  cove r  even p a r t i a l  replacement.  I n  o u r  view what 
i s  wanted is  t o  e s t a b l i s h  t h e  r i g h t  of  a spouse  t o  the 
cont inued use  and enjoyment o f  t h e  household goods. For 
t h e  moment, t h e r e f o r e ,  we make no proposals  f o r  t h e  reform 
o f  t he  law r e l a t i n g  t o  ownership of the  household goods. 
When t h e  o v e r a l l  p a t t e r n  of t h e  f a m i l y  p r o p e r t y  l a w  has been 

51. Para.  1.72 f f .  above. 

Although t h e r e  would 
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s e t t l e d ,  i t  may be p o s s i b l e  t o  fo rmula t e  some p roposa l s  
des igned  t o  reduce u n c e r t a i n t i e s  and remedy u n f a i r n e s s  i n  
the  ownership of t h e  household goods. But the  problem of 
ownership i s  not  s o  impor t an t  a s  t h a t  t o  which we now 
turn .  

4 THE USE AND ENJOYMENT OF THE HOUSEHOLD GOODS 

2.27 I n  o u r  view, t h e  reform which i s  most needed i s  
t o  provide  e f f e c t i v e  p r o t e c t i o n  of t h e  u s e  and enjoyment 
of the  household goods. The Matrimonial  Homes Act 1967 
recognises  t h e  r ight  of a spouse t o  occupy t h e  mat r imonia l  
home and t o  p r o t e c t  t h i s  r i g h t  of  occupa t ion  a g a i n s t  t h i r d  

p a r t i e s .  A c e r t a i n  p r o t e c t i o n  w i t h  r e g a r d  t o  the house- 
hold goods i s  a f fo rded  t o  t h e  spouse i n  occupat ion  of t h e  
home by t h e  p r a c t i c a l  d i f f i c u l t i e s  w h i c h  might  p reven t  the 
o t h e r  spouse from removing t h e  goods - e.g. t h e  c o s t ,  and 
the  absence o f  anywhere t o  p u t  them. But t h i s  p r o t e c t i o n  
depends on chance. The r i g h t  t o  occupy may be of l i t t l e  
va lue  u n l e s s  t h e r e  is  a cor responding  r i g h t  to r e t a i n  
posses s ion  of  t h e  household goods: we s h a l l  cons ide r  how 
such a r i g h t  could be enforced. Before making p roposa l s ,  
we examine b r i e f l y  how t h i s  ma t t e r  i s  d e a l t  w i t h  i n  c e r t a i n  
o t h e r  c o u n t r i e s ,  and e a r l i e r  recommendations made i n  England. 

( a )  Other  c o u n t r i e s :  r e s t r a i n t  on d i s p o s i t i o n s  

2.28 Some c o u n t r i e s  have s p e c i a l  p r o v i s i o n s  govern ing  
t h e  r ights  and o b l i g a t i o n s  of t he  spouses ,  inc luding  t h e i r  
power t o  d e a l  w i t h  t h e  home and t h e  f u r n i t u r e .  I n  F rance ,  
f o r  example, n e i t h e r  spouse  may, w i t h o u t  t h e  consent o f  t h e  
o t h e r ,  d i spose  of h i s  o r  h e r  i n t e r e s t  i n  t h e  matrimonial  
home o r  the  fu rn i tu re .52  
governing t h e  mutual r ights and o b l i g a t i o n s  of the spouses ,  
which apply  r ega rd le s s  of whether t he  spouses  a re  s u b j e c t  t o  
a regime of community o r  t o  a regime of s e p a r a t e  p rope r ty .  

T h i s  p r o v i s i o n  i s  one of s e v e r a l  

52. C.C.  215 a l .  3 ( a s  amended by t h e  Law of 13 July 1965).  
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A spouse who h a s  n o t  consented t o  a d i s p o s i t i o n  may apply 
w i t h i n  one y e a r  from t h e  d a t e  of discovering i t  t o  have 
i t  s e t  a s i d e .  Although t h i r d  p a r t i e s  dea l ing  i n  good 
f a i t h  w i t h  one spouse are protected i n  regard  t o  movables 
t h i s  p r o t e c t i o n  does no t  extend t o  those  t h a t  a re  c lassed  
a s  household goods,53 I f  a spouse  r e fuses  c o n s e n t  t o  a 
t r a n s a c t i o n  t h e  o t h e r  spouse may, i f  t h e  r e f u s a l  i s  not  
i n  t h e  i n t e r e s t s  of t h e  fami ly ,  a p p l y  t o  t h e  c o u r t  f o r  
a u t h o r i t y  t o  a c t  alone.54 
German and Scandinavian Law. 

There a re  s imi la r  p r o v i s i o n s  i n  
55 

56 (b) New Zealand: domes t i c  p roceed ings  

2.29 Under s e c t i o n  43 of t h e  New Zealand Domestic 
Proceedings A c t  1968, i t  i s  p rov ided  t h a t  where proceedings 
f o r  a s e p a r a t i o n  o r d e r  a r e  pending i n  a magistrate's court57 
no p a r t y  s h a l l ,  w i thou t  t h e  leave of t h e  c o u r t ,  o r  the 
consen t  i n  w r i t i n g  of t h e  o t h e r  spouse ,  s e l l ,  cha rge ,  o r  
d i spose  o f  any o f  t h e  f u r n i t u r e  i n  t h e  ma t r imon ia l  home, o r  
( excep t  i n  a n  emergency) remove any  such f u r n i t u r e  from t h e  
home.58 A breach of t h i s  p r o v i s i o n  i s  an o f f e n c e  punishable  

53. 

54. 

55. 

56. 

57. 

58. 

C.C. 222 a l .  2. 

C.C. 217. 

$ermany: B ' G  B 1369; Denmark: I . M .  Pede r sen ,  

141; Sweden: Marriage Code, 1 1  June 1920, Chap te r  V I ,  
arts.- b .  The Quebec C i v i l  Code R e v i s i o n  Off ice ,  
Committee on t h e  Law o f  P e r s o n s  and t h e  Family,  has 
recommended'that a s i m i l a r  system be in t roduced :  Re o r t  
on t h e  P r o t e c t i o n  of t h e  Family Residence ( X I I ,  1 9 . e  

Matr imonial  P rope r ty  I n  Denmark" (1965) 28 M.L.R. 137, 

See,  g e n e r a l l y ,  B.D. Inglis, Family Law, Vol. 1 (2nd 
ed. 1968) Chap. I X ;  V o l .  2. (2nd ed. 1970) pP.343-344. 

The grounds on  which a n  o r d e r  may be made are s e t  ou t  
i n  s e c t i o n  19. 

Under s. 2 f u r n i t u r e '  i n c l u d e s  household app l i ances  and 
e f f e c t s ;  and a l s o  inc ludes  f u r n i t u r e  and household app l i -  
ances  and e f f ec t s  t h a t  a r e  i n  t h e  posses s ion  o f  a husband 
or  w i f e  p u r s u a n t  t o  a hire-purchase agreement  or  t o  a n  
agreement f o r  l e a s e  or h i re . "  



by imprisonment o r  by a f i n e .  

2.30 I n  P a r t  1 of the  Paper,59 we r e f e r r e d  t o  t h e  wide 
d i s c r e t i o n a r y  powers g i v e n  t o  the  c o u r t  by the  New Zealand 
Matrimonial  P rope r ty  A c t  1963, a s  amended. These powers 
app ly  whenever t h e r e  i s  a d i spu te  between the  spouses  con- 
ce rn ing  p rope r ty ;  t h e  c o u r t  may make such o r d e r  a s  appea r s  
j u s t ,  no twi ths t and ing  t h a t  the  spouse i n  whose f a v o u r  t h e  
o r d e r  is  made has no l e g a l  o r  e q u i t a b l e  i n t e r e s t  i n  t he  
property.60 Under s e c t i o n  44 of t h e  Domestic Proceedings 
Act 1968, on making a s e p a r a t i o n  o r d e r  under  t h a t  A c t  t h e  court  
may make an o rde r  under s e c t i o n  5 of t h e  1963 Act g r a n t i n g  
t o  e i t h e r  spouse the  r i g h t ,  t o  t h e  e x c l u s i o n  of t h e  o t h e r  
p a r t y ,  t o  occupy t h e  matrimonial  home o r  t o  posses s ion  of  
the  f u r n i t u r e .  

2.31 Sec t ion  40 of the  Domestic Proceedings A c t  1968 
g i v e s  t h e  cour t  power t o  make an o r d e r  v e s t i n g  c e r t a i n  
t e n a n c i e s  i n  e i t h e r  p a r t y  where t h e r e  has  been a s e p a r a t i o n  
o r d e r  o r  where the  p a r t i e s  a r e  l i v i n g  a p a r t .  Where a v e s t -  
i n g  o r d e r  i s  made t h e  c o u r t  may a l s o  g r a n t  possession of the 
f u r n i t u r e  t o  the  p a r t y  i n  whose f avour  t h e  o rde r  i s  made. 
The c o u r t  may d i r e c t  t h a t  no t i ce  be g i v e n  t o  i n t e r e s t e d  
t h i r d  p a r t i e s .  

61 

( c )  The Morton Commission 

2.32 The Royal Commission on Marr iage  and Divorce con- 
s i d e r e d  t h e  r i g h t s  and o b l i g a t i o n s  of t h e  spouses i n  r e s p e c t  
of t h e  matr imonial  home and i t s  c o n t e n t s  a f t e r  breakdown of 

59. Paras .  1.53 f f .  above. 

6 0 .  s .  5 ( 3 ) ;  s. 6(2)  provides  t h a t  s. 5(3)  s h a l l  n o t  be 
used t o  d e f e a t  any common i n t e n t i o n  of the  spouses .  

61. ss. 40 and 42. 



marr iage  and a f t e r  a decree  o f  d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  
s e p a r a t i o n . 6 2  
t h e  ownership,  u s e  and enjoyment o f  t h e  c o n t e n t s  of the 
home. T h e i r  p r i n c i p a l  recommendations r e l a t i n g  t o  the 
matr imonial  home and its c o n t e n t s  were a s  f o l l o w s :  

They d e a l t  w i t h  occupat ion  r ights and w i t h  

(a )  A spouse who l e a v e s  t h e  o t h e r  s p o u s e  i n  
the  matrimonial  home should n o t  be a b l e  
t o  t u r n  o u t  t he  o t h e r  spouse o r  take 
away any o f  t h e  e s s e n t i a l  c o n t e n t s  w i t h -  
o u t  a c o u r t  o r d e r ,  and the  o t h e r  spouse 
should  be a b l e  t o  a p p l y  f o r  an o r d e r  t o  
p r e v e n t  t h a t  spouse  from doing so. 

If  one gpouse l e a v e s  t h e  o t h e r  i n  t h e  
matr imonial  home and f a i l s  t o  pay t h e  
mortgage i n s t a l m e n t s  or t he  i n s t a l m e n t s  
under  a h i re -purchase  agreement relating 
t o  any o f  t h e  e s s e n t i a l  c o n t e n t s ,  t h e  
o t h e r  spouse s h o u l d  be e n t i t l e d  t o  tender  
(and have accepted)  t h e  payment; e i t h e r  
spouse should t h e n  be a b l e  t o  a p p l y  t o  the 
c o u r t  for an o r d e r  a s  t o  t h e  d i s p o s i t i o n  

64 O f  t h e  house o r  c o n t e n t s .  

6 3  

(b)  

( c )  On a decree  of d i v o r c e ,  n u l l i t y  o r  
j u d i c i a l  s e p a r a t i o n ,  t h e  c o u r t  s h o u l d  have 
power to  make a n  e q u i t a b l e  d i v i s i o n  of the 
c o n t e n t s  of t h e  home ( i n c l u d i n g  a r t i c l e s  
be ing  bought on h i re -purchase) .  6 5  

~~~ - 

62. Cmd. 9678, para .  662 f f .  

63. para .  685. 

64. Para .  686. 

65. Para .  697 (iii). 



(d) On t h e  i n s t i t u t i o n  of proceedings f o r  
d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n ,  
the  p e t i t i o n e r  should be a b l e  t o  app ly  
f o r  an order  r e s t r a i n i n g  the o t h e r  spouse  
from d i s p o s i n g  of any i n t e r e s t  i n  t he  
home o r  i t s  con ten t s .  66 

2.33 The Morton Commission' s recommendations concerning 
r igh ts  of occupa t ion  i n  the  matr imonial  home were imple- 
mented, i n  a modif ied form,67 by t h e  Matrimonial  Homes  A c t  
1967, wh ich  was cons ide red  i n  P a r t  1 of t h e  Paper. Under 
t h e  Matrimonial  Proceedings and P r o p e r t y  A c t  1970, the  
c o u r t ' s  powers t o  o r d e r  f i n a n c i a l  p r o v i s i o n  on a decree of 
d ivorce ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  inc lude  power t o  
o r d e r  t he  t r a n s f e r  o r  s e t t l e m e n t  of any p rope r ty  of e i t h e r  
spouse t o  o r  f o r  t he  b e n e f i t  o f  the o t h e r  spouse o r  a n y  
c h i l d  of t h e  fami ly .  These powers go beyond those  recom- 
mended by t h e  Morton Commission i n  respect o f  t he  e s s e n t i a l  
c o n t e n t s ,  s i n c e  they  a p p l y  to  a l l  classes o f  p r o p e r t y  and 
i n c l u d e  c h i l d r e n  as  p o s s i b l e  b e n e f i c i a r i e s .  

2.34 Although t h e  recommendations of t h e  Morton Com- 
mi s s ion  concerning t h e  use  and enjoyment of t h e  c o n t e n t s  of 
the home a r e  framed i n  g e n e r a l  terms, and although there  
are problems and d i f f i c u l t i e s  which t h e y  l eave  un reso lved ,  
t h e y  could ,  i n  o u r  view, s e r v e  a s  t h e  basis f o r  a system 
re la t ing  t o  household goods p a r a l l e l  t o  t h e  Matrimonial  
Homes A c t  1967. 

(d.) A system of p r o t e c t i o n  

2.35 There i s  seldom any problem of i d e n t i f y i n g  t he  
matr imonial  home i t s e l f ,  s i n c e  few marr ied couples have 

66. Para .  698. 

67. One important  change i s  t h a t  t h e  p r o t e c t i o n  p rov ided  
by the 1967 A c t  does  no t  depend o n  one spouse leaving 
t h e  o t h e r  i n  t h e  home. 
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more than  one home a t  any one t ime.68 
v a r y  a s  t o  what a r e  the household goods. Most people  
would probably a c c e p t  t h a t  t h e  f u r n i t u r e ,  c a r p e t s ,  cur- 
t a i n s ,  l i n e n ,  k i t c h e n  and l a u n d r y  equipment were p a r t  of 
t h e  household goods.  On t h e  o t h e r  hand each s p o u s e ' s  
c l o t h i n g ,  j e w e l l e r y ,  equipment used  f o r  s p o r t s  o r  hobbies 
( a  t e n n i s  r a c k e t ,  a camera, e t c . )  would probably  be 
regarded a s  p e r s o n a l  t o  t h a t  spouse.  Between, t h e r e  i s  a 
range of i t e m s  w h i c h  might be h o t l y  contes ted :  f o r  example, 
p a i n t i n g s  and o t h e r  o b j e t s  d ' a r t ,  h i - f i  equipment ,  gramo- 
phone r e c o r d s ,  books, t e l e v i s i o n  and radio.  W e  exclude 
goods which  a r e  n o t  normally u s e d  i n s i d e  t h e  home o r  garden 
even though k e p t  t h e r e :  for example,  a c a r ,  a motor-cycle,  
o r  o t h e r  v e h i c l e .  These a r e  c o n s i d e r e d  s e p a r a t e l y  below. 

But o p i n i o n s  may 

2.36 The Morton Commission d i d  not  e x p r e s s l y  d e f i n e  t h e  
c o n t e n t s  of t h e  home. They r e f e r r e d ,  i n  g e n e r a l  terms, t o  
"such f u r n i t u r e  and equipment ... a s  i s  e s s e n t i a l  f o r  the 
running of  the home. Obviously,  t h e  c i rcumstances  of the 
spouses  i n  each  c a s e ,  i n c l u d i n g  t h e i r  means, w i l l  be r e l e v a n t  
i n  dec id ing  what i s  e s s e n t i a l .  I d e a l l y ,  t h e  household goods 
should  be d e f i n e d  p r e c i s e l y  enough t o  a l low t h e  spouses t o  
manage t h e i r  a f f a i r s  w i t h  some c e r t a i n t y ,  and t o  guide the 
c o u r t  i n  the e x e r c i s e  of i t s  d i s c r e t i o n .  P r o v i s i o n a l l y ,  we 
t h i n k  t h a t  t h e y  should  i n c l u d e  f u r n i t u r e  and effects used i n  
o r  reasonably n e c e s s a r y  t o  t h e  running o f  t h e  home. The 
o v e r a l l  o b j e c t i v e  of  any d e f i n i t i o n  should be t o  make the  
p r o t e c t i o n  of  occupat ion  r ights  e f f e c t i v e .  I n  p a r t i c u l a r  
c a s e s  t h e  d e c i s i o n  a s  t o  what i s  o r  i s  not  household goods 
should  be made by having regard  t o  t h e  spouses' s tandard  O f  

l i v i n g ,  t h e i r  resources  a v a i l a b l e  t o  r e p l a c e  a n y  i tem, and 

68. Where t h e r e  i s  more than  one  home, t h e  Matr imonial  
Homes Act  1967, s. 1 ,  a p p l i e s  t o  both,  b u t  a spouse 
i s  not  e n t i t l e d  t o  r e g i s t e r  more than one charge: 
s. 3. 

69. Cmd. 9678, para .  674. Under t h e  New Zealand Domestic 
Proceeding Act 1968, s. 2, " f u r n i t u r e "  i n c l u d e s  house- 
hold a p p l i a n c e s  and e f f e c t s .  
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t h e  needs ,  h e a l t h  and we l fa re  of t h e  spouses  and c h i l d r e n .  
C a t e g o r i e s  which ought ,  i n  o u r  view, t o  be excluded a r e  
pu re ly  pe r sona l  i t e m s  and goods used by a spouse f o r  
bus iness  purposes.  

2.37 As we have seen ,  t h e  Morton Commission recommended 
t h a t  a spouse  who l e f t  t h e  o t h e r  spouse  i n  the  home shou ld  
no t  be a b l e  t o  t a k e  away any of t h e  e s s e n t i a l  con ten t s  w i t h -  

o u t  a n  o r d e r  o f  t h e  ~ 0 u r - t . ~ '  
t i o n  does no t  go f a r  enough; i t  would n o t ,  f o r  example, 
cove r  c a s e s  where a husband, being t h e  owner of t he  home 
and household goods, removed the  goods be fo re  l eav ing ,  or 
expe l l ed  h i s  wi fe  and t h e n  removed t h e  goods. I n  bo th  
t h e s e  s i t u a t i o n s  t h e  w i f e  has r i g h t s  of occupat ion  unde r  the  
Matrimonial  Homes A c t  1967 - i n  one c a s e  a r i g h t  n o t  t o  be 
excluded wi thou t  l e a v e  of  t h e  cour t ,  and i n  the  o t h e r  a 
r i g h t  w i t h  l eave  of t h e  c o u r t  t o  r e -en te r .  I n  ou r  v i ew t h e  
r igh t  of each  spouse t o  t h e  continued u s e  and enjoyment o f  
t h e  household goods should be s i m i l a r l y  p ro tec t ed  by a 
p r o v i s i o n  t o  the  e f f e c t  t h a t  a spouse i n  occupation of  t h e  
home i s  e n t i t l e d  t o  t h e  continued use  and enjoyment of  t h e  
household goods u n t i l  t h a t  r i g h t  is  te rmina ted  by a c o u r t  
o rde r .  Such a p r o v i s i o n  would r e i n f o r c e  a spouse's  occu- 
p a t i o n  r i g h t s  under t h e  Matrimonial Homes A c t  1967 and would 
l i n k  use  and enjoyment o f  t he  household goods t o  occupa t ion  
of t h e  home. 

2.38 To be e f f e c t i v e ,  the  r i g h t  t o  the  use and enjoyment 
of  t h e  household goods should be suppor t ed  by a p r o c e d u r a l  
remedy.71 I n  o r d e r  t o  preserve  t h e  s t a t u s  quo, i t  s h o u l d  be 
provided t h a t ,  whenever a spouse has made an  a p p l i c a t i o n  
under  s e c t i o n  1 of the  Matrimonial  Homes A c t  1967, u n t i l  the  
a p p l i c a t i o n  has been determined n e i t h e r  spouse should  be 
e n t i t l e d  t o  remove any o f  the  household goods wi thout  t h e  

70. Cmd. 9678, para.  685 ( a ) ;  para.  2.32 above. 

71. We do not envisage  a pena l  s a n c t i o n  such a s  t h a t  

I n  o u r  view t h i s  recommenda- 

in t roduced  i n  New Zealand: para.  2.29 above. 
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c o n s e n t  of the  o t h e r  spouse o r  l e a v e  of t h e  c o u r t .  The 
c o u r t ,  on d e a l i n g  w i t h  the a p p l i c a t i o n ,  should  have 
power t o  make o r d e r s  concerning t h e  use  and enjoyment of 
t he  household goods. 

2.39 An i s s u e  between t h e  spouses  concerning the  house- 
h o l d  goods could  a r i s e  independent ly  of any d i s p u t e  con- 
c e r n i n g  t h e  occupat ion  of t h e  matr imonial  home; f o r  example, 
a spouse who i s  l e f t  i n  o c c u p a t i o n  of the home h a s ,  i n  
g e n e r a l ,  no need t o  apply under  the  1967 A c t ,  b u t  may w i s h  
t o  p r e v e n t  the o t h e r  spouse from dispos ing  of o r  removing 
any of t h e  household goods,  o r  t o  make the o t h e r  spouse 
r e t u r n  any goods removed by h i m  or her.  Because of t h i s  i t  
s h o u l d  be p o s s i b l e  f o r  a spouse t o  apply t o  the  c o u r t  a t  
any t ime f o r  a n  i n j u n c t i o n  o r  f o r  a n  o r d e r  concern ing  the  
u s e  and enjoyment of  t h e  household goods. 

2.40 I t  would be i d e a l  i f  such m a t t e r s  c o u l d  be d e a l t  
w i t h  by t h e  c o u r t  hear ing  a p p l i c a t i o n s  f o r  maintenance,  
s i n c e  use  and p o s s e s s i o n  o f  the household goods is p a r t  of 
m a i n t e n a n ~ e . ~ ~  However u n t i l  s u c h  t ime a s  a f u l l y  i n t e -  
g r a t e d  system o f  f a m i l y  c o u r t s  i s  in t roduced  we t h i n k  i t  
w i l l  prove more convenient  and less expensive f o r  the  
j u r i s d i c t i o n  t o  be e x e r c i s e d  by t he  county c o u r t ,  w h i c h -  
a l r e a d y  has  power t o  d e a l  w i t h  a p p l i c a t i o n s  u n d e r  the 
Matr imonial  Homes Act 1967 and under  s e c t i o n  17 of the 
Marr ied Women's P r o p e r t y  A c t  1882. 

2.41 The c o u r t  should,  i n  o u r  view, apply t h e  same 
c r i t e r i a  and have regard t o  the  same m a t t e r s  as i n  an 
a p p l i c a t i o n  concern ing  occupat ion  rights under  the  Matri- 
monial  Homes A c t  1967, s e c t i o n  l ( 3 )  of  which provides  t h a t :  

" t h e  c o u r t  may make s u c h  o r d e r  a s  i t  t h i n k s  j u s t  
and reasonable  having regard  t o  t h e  conduct  of 
t h e  spouses  i n  r e l a t i o n  t o  each o t h e r  and other- 
w i s e ,  t o  t h e i r  r e s p e c t i v e  needs and f i n a n c i a l  
r e s o u r c e s ,  t o  t h e  needs o f  any c h i l d r e n  and t o  a l l  
t h e  ci rcumstances of t h e  case  , . . I '  

72.  T h i s  is t h e  p o s i t i o n  i n  New Zealand: p a r a s .  2.30 
and 2.31 above. 
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2.42 Without i n t e n d i n g  t o  l i m i t  t h e  c o u r t ' s  powers, 
i t  seems t h a t  t he  o r d e r s  which the  c o u r t  i s  empowered t o  
make should  inc lude  t h e  following: 

( a )  an  o r d e r  r equ i r ing  e i t h e r  spouse t o  a l l o w  
t h e  o t h e r  spouse t o  have the use  and 
enjoyment of the  household goods,  (which  
could ,  i n  some cases ,  be s imply  i d e n t i f i e d  
by r e fe rence  t o  t h e  house which con ta ins  
them) ; 

(b)  an  o r d e r  r e s t r a i n i n g  e i t h e r  spouse from 
removing t h e  household goods from t h e  u s e  
and enjoyment of t he  o t h e r  spouse o r  
from making any d i s p o s i t i o n  w i t h  t h e  
i n t e n t i o n  of dep r iv ing  t h e  o t h e r  spouse 
of  t h e i r  u se  and enjoyment; 

( c )  an  o r d e r  r equ i r ing  a spouse  t o  r e s t o r e  
o r  d e l i v e r  t h e  household goods to  t h e  
o t h e r  spouse ;  

(d) an o r d e r  r egu la t ing  o r  t e rmina t ing  t h e  
r i g h t  o f  e i t h e r  spouse t o  t h e  use and 
enjoyment o f  any of t h e  household goods. 

I t  shou ld ,  of course ,be  p o s s i b l e  t o  l i m i t  an o rde r  t o  
p a r t i c u l a r  i tems r a t h e r  than  t o  t h e  "household goods" a s  
such. We envisage  t h a t  a p p l i c a t i o n s  for  o r d e r s  would, 
where p o s s i b l e ,  be accompanied by a s c h e d u l e  of t h e  i t e m s  
concerned. A s  i n  t h e  c a s e  of t he  mat r imonia l  home, t h e  
c o u r t  should  have power t o  make the o r d e r  for such p e r i o d  
and on such terms a s  may seem a p p r o p r i a t e .  7 3  

2-43  I n  P a r t  1 we proposed t h a t  when a marriage i s  
t e rmina ted  by a d e c r e e  of d ivorce  o r  n u l l i t y  o r  on a j u d i c i a l  
s e p a r a t i o n  t h e  c o u r t  should  have power t o  dea l  w i t h  the  
occupa t ion  of the  home a s  p a r t  of i t s  powers t o  dea l  w i t h  

73. Matrimonial  Homes A c t  1967, s. 1 ( 3 )  and ( 4 ) .  
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f i n a n c i a l  provis ion.74 
r ega rd  t o  the  c o u r t ' s  powers on a n  a p p l i c a t i o n  f o r  family 
p rov i s ion .  A s  f a r  a s  t h e  household goods a r e  concerned 
we t h i n k  t h e  same r u l e  should apply.  Powers t o  d e a l  w i t h  
the  use  and enjoyment of t h e  household goods would supple- 
ment t h e  c o u r t ' s  powers t o  o r d e r  t r a n s f e r s  o r  s e t t l e m e n t s  
o f  property.  

A s i m i l a r  proposal was made w i t h  

( e )  The c a r  

2.44 
i n c l u d e  a c a r  o r  o t h e r  v e h i c l e  w i t h i n  the  d e f i n i t i o n  of the 
household goods. Unlike those  goods,  the  c a r  i s  n o t  used 
i n  o r  about  the  home even though i t  may be k e p t  t he re .  
F u r t h e r ,  i t  o f t e n  has  a s u b s t a n t i a l  r e s a l e  v a l u e ,  and may 
be the  most v a l u a b l e  a s s e t  owned by any member o f  the 
f ami ly .  But it is n o t  always used  by both husband and wife, 
o r  t o  the  same e x t e n t  by each,  and sometimes one spouse 
may need i t  f o r  bus iness  pu rposes ,  i nc lud ing  t r a v e l  to  and 
from work. Fo r  t h i s  reason we do n o t  cons ide r  i t  appro- 
p r i a t e  t o  app ly  t o  t h e  c a r  o r  o t h e r  veh ic l e  a p r o v i s i o n  
t h a t  the  spouse i n  occupat ion o f  t h e  home i s  e n t i t l e d  t o  i t s  
cont inued use and enjoyment u n t i l  c o u r t  order .  Neve r the l e s s ,  
t h e r e  a r e  c a s e s  where the  c a r  is necessa ry  t o  the  running 
of  t h e  home, and o t h e r s  where a spouse,  though n o t  the owner, 
may have a j u s t  c l a i m  t o  t h e  u s e  and enjoyment o f  the  car.  
We t h e r e f o r e  propose t h a t  the  r u l e s  o u t l i n e d  above76 should 
a p p l y  t o  t h e  c a r  o r  oche r  v e h i c l e  owned by e i t h e r  spouse, so 
t h a t  e i t h e r  spouse could make a n  a p p l i c a t i o n  t o  the  court  
f o r  o r d e r s  concerning i ts  use and enjoyment. 

W e  have a l r e a d y  i n d i c a t e d 7 5  t h a t  we do n o t  

74. Para.  1.18 above. 

75. Paras .  2.3 and 2.35 

76. Paras .  2.39-2.43. 



( f )  Household goods and t h i r d  p a r t y  i n t e r e s t s  

2.45 Where t h e  household goods a r e  n o t  owned by a spouse,  
bu t  a r e  h e l d  under  a hire-purchase agreement t h e r e  would be 
c e r t a i n  d i f f i c u l t i e s  i n  applying t h e  p r o p o s a l s  made above. 
A s  we have seen,  the  Crowther Committee recommended impor tan t  
changes i n  the  laws r e l a t i n g  t o  consumer c red i t .78  
implemented, t h e i r  effect  would be t h a t  t h e  purchaser  on 
c r e d i t  would normally become the  b e n e f i c i a l  owner o f  the  
goods and would be a b l e  t o  d ispose  o f  h i s  i n t e r e s t ,  s u b j e c t  
t o  t h e  l e n d e r ' s  s e c u r i t y  i n t e r e s t  i n  t h e  goods. The l e n d e r  
would be a b l e  t o  t a k e  possess ion  o n l y  i n  c e r t a i n  c a s e s ,  and 
w i t h  l e a v e  of  t h e  c o u r t .  Even where a l e n d e r  r e t a i n e d  a 
s e c u r i t y  i n t e r e s t ,  a bona f i d e  t h i r d  p a r t y  purchaser  would be 
a b l e  t o  a c q u i r e  a good t i t l e  f r e e  o f  t h a t  i n t e r e s t .  If t h e  
b e n e f i c i a l  i n t e r e s t  i n  goods purchased on c r e d i t  a lways 
v e s t e d  i n  t h e  purchaser ,  t h e r e  would be l i t t l e  d i f f i c u l t y  i n  
p r i n c i p l e  i n  apply ing  t h e  proposals  made above. Never the less  
c e r t a i n  s p e c i a l  r u l e s  may be needed t o  c o v e r  cases  where a 
t h i r d  p a r t y  has  a s e c u r i t y  i n t e r e s t  i n  t h e  goods, o r  where 
t h e r e  is  an o u t s t a n d i n g  d e b t  i n c u r r e d  i n  r e s p e c t  of any  
i t e m .  
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I f  

2.46 An example o f  t h e  s i t u a t i o n  we have i n  mind i s  
where the husband q u i t s  t h e  home l e a v i n g  t h e  wife i n  possess-  
i o n  o f  goods being purchased on c red i t .  H e  has no f u r t h e r  
i n t e r e s t  i n  paying t h e  ins ta lments  though he i s  not ,  of 
course ,  discharged from h i s  c o n t r a c t u a l  o b l i g a t i o n s ;  h i s  

w i f e  may be a b l e  t o  g e t  an o r d e r  p r e v e n t i n g  him from removing 
the  goods,  or, a s  p a r t  o f  h e r  maintenance,  an o r d e r  d i r e c t i n g  
h i m  t o  pay h e r  enough t o  keep up t h e  ins ta lments .  The c h i e f  
concern of  the  o r i g i n a l  vendor/ lender  i s  t o  rece ive  t h e  
i n s t a l m e n t s  and t o  know a g a i n s t  whom he may proceed i n  c a s e  

77. The New Zealand l e g i s l a t i o n  r e f e r r e d  t o  above, e x p r e s s l y  
a p p l i e s  t o  goods h e l d  under hire-purchase agreements:  
n. 58 above. 

78. P a r a s .  2.20-2.21 above. 



of d e f a u l t .  The w i f e  i s  i n t e r e s t e d  i n  r e t a i n i n g  the  
u s e  of  t h e  goods and, t h e r e f o r e ,  i n  p r e v e n t i n g  them from 
be ing  removed. 

2.47 I t  i s  d i f f i c u l t  t o  f o r m u l a t e  p r e c i s e  proposals  
f o r  d e a l i n g  w i t h  t h i s  s i t u a t i o n  u n t i l  the  Crowther  Com- 
m i t t e e '  s recommendations have been implemented. However, 
we s e t  o u t  below t h e  g e n e r a l  p r i n c i p l e s  which should,  i n  
o u r  view, be a p p l i e d  t o  c r e d i t  t r a n s a c t i o n s  a f t e r  the  

implementat ion of those  recommendations . 
The proposa ls  made i n  paragraphs 2.37 t o  2.44 
should  apply i n  p r i n c i p l e  t o  a l l  house- 
hold goods, i n c l u d i n g  those s u b j e c t  t o  a 
c r e d i t  t r a n s a c t i o n ,  bu t  w i t h o u t  pre judice  
t o  t h i r d  p a r t y  i n t e r e s t s .  

Where a t h i r d  p a r t y  has a s e c u r i t y  
i n t e r e s t  i n  r e s p e c t  of any i t e m  forming 
p a r t  of the household goods,  t h e  spouse 
i n  possess ion  of  t h a t  i t em s h o u l d  be 
e n t i t l e d  t o  pay i n s t a l m e n t s  due under  t h e  
c r e d i t  agreement,  and t h e  t h i r d  p a r t y  
should  be o b l i g e d  t o  accept  t h o s e  payments. 

The spouse i n  p o s s e s s i o n  of any i t e m  form- 
i n g  p a r t  of t h e  household goods should be 
e n t i t l e d  t o  r e c e i v e  n o t i c e  of and t o  apply 
t o  be jo ined  a s  a p a r t y  t o  any proceedings 
by a t h i r d  p a r t y  a g a i n s t  t h e  o t h e r  spouse 
f o r  r e p o s s e s s i o n  o f  t h e  goods, and t o  r e l y  
on any defence which would have been avai l -  
a b l e  t o  the  spouse who had e n t e r e d  i n t o  the 
c r e d i t  agreement w i t h  the t h i r d  par ty .  

On an a p p l i c a t i o n  by one spouse a g a i n s t  the  
o t h e r  spouse concern ing  the  u s e  and 
possess ion  of  any i t e m  i n  r e s p e c t  of which 
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79. cf. Matr imonial  Homes A c t  1967,  s. l ( 5 ) .  
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a t h i r d  p a r t y  has a s e c u r i t y  i n t e r e s t  
t h e  c o u r t  should be empowered t o  o r d e r  
e i t h e r  spouse t o  d i s c h a r g e  any l i a b i l i -  
t i e s  i n  r e s p e c t  of t h a t  item;80 
such o r d e r  should be e f f e c t i v e  only  
between t h e  spouses and should  not 
impose any l i a b i l i t y  on a spouse 
d i r e c t l y  enforceable  by a t h i r d  p a r t y ,  
nor  shou ld  i t  r e l i e v e  a spouse  of any 
l i a b i l i t y  t o  a t h i r d  p a r t y  under a 
c r e d i t  agreement. 

but 

2.48 The above r u l e s  could ,  i n  o u r e  view, form the  
b a s i s  of  a p r a c t i c a l  s o l u t i o n  i n  c a s e s  where a t h i r d  p a r t y  
had a s e c u r i t y  i n t e r e s t  i n  t he  household goods. There a r e  
s e v e r a l  a n c i l l a r y  m a t t e r s  which would have t o  be cons ide red .  
F i r s t ,  payments made by one spouse i n  r e s p e c t  of goods 
purchased by the  o t h e r  on credi t  m i g h t  g i v e  r i s e  t o  a 
b e n e f i c i a l  i n t e r e s t  i n  t h e  goods.81 Secondly,  on a d e c r e e  
of  d i v o r c e ,  j u d i c i a l  s e p a r a t i o n  o r  n u l l i t y  the  c o u r t  would 
have power t o  t r a n s f e r  t h e  ownership o f  p rope r ty  f r o m  one  
spouse t o  t h e  o the r .  It m i g h t  be a p p r o p r i a t e  t o  c o n s i d e r  
whether,  a t  t h a t  s t a g e ,  t h e  l i a b i l i t y  under  the  c r e d i t  
agreement should be t r a n s f e r r e d  so a s  t o  make t h e  t r a n s f e r e e  
spouse d i r e c t l y  l i a b l e  t o  t h e  t h i r d  pa r ty .  8 2  

2.49 We have no t  d e a l t  w i t h  t h e  s p e c i a l  problems w h i c h  
would a r i s e  i n  connec t ion  w i t h  o l d  s t y l e  h i re -purchase  
agreements. The r u l e s  o u t l i n e d  above would need modi- 
f i c a t i o n .  For example, t h e  r i g h t  t o  e x e r c i s e  the  o p t i o n  t o  
purchase i s  pe r sona l  t o  the  spouse who en te red  i n t o  t h e  
agreement, and i s  n o t  u s u a l l y  a s s i g n a b l e ;  p rov i s ion  would 

_ _ ~ ~ -  ~ ~ ~~ ~ 

80. c f .  Matrimonial Homes Act 1967, s. l ( 3 )  ( c )  . 
81. c f .  Matrimonial  Homes Act 1967, s . l ( 5 ) .  

82. c f .  Matrimonial  Homes Act 1967, s. 7 under w h i c h  t h e  
c o u r t  may t r a n s f e r  p ro tec t ed  t e n a n c i e s .  



probably  have t o  be made t o  a l l o f l  the  spouse i n  possess ion  
t o  e x e r c i s e  t h e  o p t i o n  a s  agen t  f o r  t h e  o t h e r  spouse.  I f  

t h e  recommendations of the Crowther Committee are imple- 
mented t h e s e  q u e s t i o n s  need n o t  be considered. 

5 SUMMARY OF PROPOSALS 

2.50 For  t h e  reasons  g i v e n  i n  t h i s  Paper i t  i s  our  
view t h a t  i t  i s  more impor tan t  a t  t h i s  s t a g e  t o  p r o t e c t  
t h e  use  and enjoyment by a spouse  o f  the household  goods 
than  t o  a l t e r  the  r u l e s  conce rn ing  ownership ( p a r a .  2 . 2 6 ) .  
W i t h  t h i s  o b j e c t i v e  we make t h e  fo l lowing  p r e l i m i n a r y  
p roposa l s  : 

( i )  A spouse i n  occupa t ion  of t he  mat r imonia l  
home should be e n t i t l e d  t o  t h e  con t inued  
u s e  and enjoyment o f  t h e  household goods 
u n t i l  t h a t  r igh t  i s  te rmina ted  by a cour t  
o r d e r  (para .  2 .37) .  

( i i )  Where a spouse has made an a p p l i c a t i o n  
unde r  s e c t i o n  1 of t h e  Matrimonial  Homes 
A c t  1967, u n t i l  t h e  a p p l i c a t i o n  has been 
determined n e i t h e r  spouse should  be e n t i t l e d  
t o  remove any o f  t h e  household goods  without 
t h e  consent  of the  other  spouse o r  l eave  of 
t h e  c o u r t  (pa ra .  2 . 3 9 ) .  

( i i i )  The county c o u r t  shou ld  have power t o  make 
orders concerning the use and enjoyment of 
the  household goods on the  a p p l i c a t i o n  of 
e i t h e r  spouse i n  s e p a r a t e  p roceed ings  o r  i n  
proceedings  under  s e c t i o n  1 of t h e  Matrimonial 
Homes Act 1967 ( p a r a s .  2.39 and 2.40). 

I n  de te rmining  an  a p p l i c a t i o n  r e l a t i n g  t o  
the  use  and enjoyment of the household 
goods t h e  c o u r t  shou ld  have r ega rd  t o  the  
same c r i t e r i a  a s  t h o s e  l a i d  down by sec t ion  
l ( 3 )  of the Matr imonia l  Homes A c t  1967 
(pa ra .  2.41 1. 

( i v )  
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(v )  On an a p p l i c a t i o n  r e l a t i n g  t o  the  use  and 
enjoyment of the  household goods, t h e  
o r d e r s  which the  c o u r t  i s  empowered t o  
make should inc lude  t h e  following: 

an o r d e r  r e q u i r i n g  e i t h e r  spouse 
t o  a l low the o t h e r  spouse to  have 
t h e  use  and enjoyment of  the house- 
hold goods; 

an o r d e r  r e s t r a i n i n g  e i t h e r  spouse 
from removing the household goods 
from t h e  use and enjoyment of  the  
o t h e r  spouse o r  from making any 
d i s p o s i t i o n  w i t h  the  i n t e n t i o n  of 
d e p r i v i n g  the  o t h e r  spouse of t h e i r  
u s e  and enjoyment; 

an o r d e r  r e q u i r i n g  a spouse t o  r e s t o r e  
o r  d e l i v e r  t h e  household goods t o  the  
o t h e r  spouse; 

an o r d e r  r e g u l a t i n g  o r  t e rmina t ing  
t h e  r i g h t  of e i t h e r  spouse t o  the 
use and enjoyment o f  any of t h e  
household goods. (para .  2 . 4 2 ) .  

( v i )  On g r a n t i n g  a decree of  d ivo rce ,  n u l l i t y  o r  
j u d i c i a l  s e p a r a t i o n  t h e  c o u r t ' s  powers t o  
make o r d e r s  f o r  f i n a n c i a l  p rov i s ion  s h o u l d  
i n c l u d e  power t o  make o r d e r s  concerning 
the  u s e  and enjoyment o f  the  household goods; 
s i m i l a r  powers should be e x e r c i s a b l e  by t h e  
c o u r t  on an a p p l i c a t i o n  f o r  family p r o v i s i o n  
(para .  2 . 4 3 ) .  

( v i i )  P roposa l s  ( i i i )  ( i v )  (v) and ( v i )  above should 
apply t o  a c a r  or o t h e r  v e h i c l e  owned by 
e i t h e r  spouse (para .  2 . 4 4 ) .  
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( v i i i )  On implementation o f  t he  recommendations 
o f  the  Committee on Consumer C r e d i t ,  t he  
fo l lowing  g e n e r a l  p r i n c i p l e s  s h o u l d  apply 
t o  household goods s u b j e c t  t o  c r ed i t  t r a n s a c t i o n s ,  
i n  a d d i t i o n  t o  p r o p o s a l s  (i) t o  ( v i i )  above: 

( a )  Where a t h i r d  p a r t y  has a s e c u r i t y  
i n t e r e s t  i n  r e s p e c t  o f  any i t e m  forming 
p a r t  o f  the household goods the  spouse 
i n  posses s ion  o f  t h a t  i t e m  should  be 
e n t i t l e d  t o  pay i n s t a l m e n t s  due  under 
t h e  c r e d i t  agreement,  and t h e  t h i r d  

p a r t y  shou ld  be ob l iged  t o  a c c e p t  
those  payments. 

(b )  The spouse i n  possess ion  of any  i tem 
forming p a r t  of t h e  household goods 
should be e n t i t l e d  to  r e c e i v e  no t i ce  
of  and t o  a p p l y  t o  be j o i n e d  as a pa r ty  
t o  any proceedings  by a t h i r d  pa r ty  
a g a i n s t  t h e  o t h e r  spouse f o r  repossess- 
i o n  of  t h e  goods ,  and t o  r e l y  on any 
defence w h i c h  would have been  a v a i l a b l e  
t o  t h e  spouse  who had e n t e r e d  i n t o  the  
c r e d i t  agreement w i t h  the  t h i r d  party.  

( c )  On an a p p l i c a t i o n  by one s p o u s e  aga ins t  
t h e  o t h e r  spouse  concerning t h e  use 
and posses s ion  o f  any i t e m  i n  respec t  
of  which a t h i r d  pa r ty  has  a s e c u r i t y  
i n t e r e s t  t h e  c o u r t  should be empowered 
t o  o r d e r  e i t h e r  spouse t o  d i s c h a r g e  any 
l i a b i l i t i e s  i n  r e spec t  o f  t h a t  item, b u t  
such o r d e r  shou ld  be e f f e c t i v e  only 
between t h e  spouses and s h o u l d  not impose 
any l i a b i l i t y  on a spouse d i r e c t l y  
en fo rceab le  by a t h i r d  p a r t y ;  nor should 
it r e l i e v e  a spouse of any l i a b i l i t y  t o  
a t h i r d  p a r t y  under a c r e d i t  agreement 
(para .  2 . 4 7 ) .  
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PART 3 .  

FAMILY PROVISION 

1 INTRODUCTION 

3.1 I n  t h e  Genera l  I n t r o d u c t i o n  the  p o i n t  w a s  made 
t h a t  p r o p e r t y  r i g h t s  and s u p p o r t  r i g h t s  a r e  complementary. 
A w i f e  w i t h  p r o p e r t y  r i g h t s  i n  t h e  family assets w i l l  have 
less need t o  r e l y  on suppor t  r i g h t s ;  a wi fe  who s u c c e s s f u l l y  
e n f o r c e s  s u p p o r t  r i g h t s  a g a i n s t  h e r  husband may o b t a i n  e i t h e r  
t h e  ownership o r  t h e  use  of  some of h i s  p r o p e r t y .  The relat-  
i o n s h i p  between suppor t  r i g h t s  and proper ty  r i g h t s  is of 
p a r t i c u l a r  importance when a m a r r i a g e  ends i n  d e a t h .  There 
i s  a c c m t r a s t  between t h e  p o s i t i o n  on i n t e s t a c y  and the  
p o s i t i o n  where t h e  deceased l e a v e s  a w i l l .  1 

1 .  "Seen i n  a comparative c o n t e x t ,  the  E n g l i s h  l a w  of 
s u c c e s s i o n  i s  c h a r a c t e r i s e d  n o t  only by t h e  generos i ty  
wi th  which i t  t r e a t s  t h e  s u r v i v i n g  spouse i n  t h e  event 
of  i n t e s t a c y  b u t  a l s o  by i t s  r e l u c t a n c e  t o  g i v e  h e r  o r  
him adequate  p r o t e c t i o n  i n  t h e  event  of t h e  e x e r c i s e  
by t h e  p r e d e c e a s i n g  spouse o f  h i s  o r  h e r  freedom of 
t e s t a t i o n  i n  a manner a d v e r s e  t o  t h e  i n t e r e s t s  of h i s  
o r  h e r  spouse and c h i l d r e n "  : Kahn-Freund "Recent 
L e g i s l a t i o n  on  Matr imonial  Proper ty"  (1970) 33 M.L.R. 
601, 6 0 2 .  
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3.2 When a deceased l e a v e s  no w i l l ,  t h e  r u l e s  of 
i n t e s t a t e  success ion2  l a y  down how t h e  e s t a t e  i s  t o  be 

d i s t r i b u t e d :  

(a )  I f  t h e  deceased l e a v e s  c h i l d r e n  o r  t h e i r  
i s s u e ,  t h e  s u r v i v i n g  spouse i s  e n t i t l e d  
t o  t h e  " p e r s o n a l   chattel^"^ of the  d e c e a s e d ,  
t o  a f i x e d  n e t  sum of 28,750 and t o  a 
l i f e  i n t e r e s t  i n  h a l f  t h e  balance of t h e  
e s t a t e .  The c h i l d r e n  take t h e  r e s t ,  
i n c l u d i n g  t h e  remainder a f t e r  t h e  l i f e  
i n t e r e s t .  

( b )  If there are no c h i l d E n  o r  t h e i r  i s s u e ,  
b u t  c e r t a i n  o t h e r  c l o s e  r e l a t i v e s  ( i . e .  
p a r e n t s ,  b r o t h e r s  and s i s t e r s  o r  t h e i r  
i s s u e ) ,  t he  surv iv ing  spouse i s  e n t i t l e d  
t o  t h e  "personal  c h a t t e l s " ,  t o  a f i x e d  
n e t  sum of  230,000 and t o  half  the  
ba lance .  

( c )  If t h e  deceased l e a v e s  no such c l o s e  
r e l a t i v e s  and no c h i l d r e n  o r  t h e i r  i s s u e ,  
t h e  s u r v i v i n g  spouse i s  e n t i t l e d  t o  t h e  
whole e s t a t e .  

2. The I n t e s t a t e s '  Estates  Act 1952, as  amended by t h e  
Family P r o v i s i o n  A c t  1966. The 1952 Act was based 
on t h e  Report  of t h e  Committee on t h e  Law of I n t e s t a t e  
Succession,Cmd. 8310 (1951) .  The Committee 's  recom- 
mendations were i n f l u e n c e d  t o  a large e x t e n t  by s ta t i s -  
t i c s  showing how t e s t a t o r s  had d i s p o s e d  of e s t a t e s  of 
d i f f e r e n t  s i z e s  (see para .  18) .  Under the  Adminis t ra t ion  
of E s t a t e s  Act 1925, if the  deceased l e f t  c l o s e  r e l a t i v e s ,  
t h e  only  c a p i t a l  sum given t o  the  s u r v i v i n g  spouse  w a s  
21,000. The I n t e s t a t e s '  E s t a t e s  A c t  1952 i n c r e a s e d  t h i s  to  
25,000 i f  t h e  deceased l e f t  c h i l d r e n ,  and to  220,000 i f  
t h e r e  were no c h i l d r e n  but  c e r t a i n  o t h e r  c lose  r e l a t i v e s .  
These sums were i n c r e a s e d  t o  t h e  p r e s e n t  amounts by t h e  
Family P r o v i s i o n  A c t  1966. 

3. "Personal  c h a t t e l s " ,  inc lude  v i r t u a l l y  a l l  goods ( b u t  
n o t  money) owned by t h e  deceased o t h e r  than i t e m s  used  
i n  connect ion w i t h  a business:  see para .  2.14 above.  
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I f  t h e  mat r imonia l  home forms p a r t  of t he  i n t e s t a t e  e s t a t e  
t h e  su rv ivo r  i s  e n t i t l e d  t o  r e q u i r e  t h a t  i t  be appropr i a t ed  
i n  s a t i s f a c t i o n  of  h i s  o r  h e r  i n t e r e s t  i n  t h e  e s t a t e .  

3.3 When a deceased l e a v e s  a w i l l  which e i the r  ignores  
o r  f a i l s  t o  meet adequate ly  t h e  needs  of t h e  s u r v i v i n g  spouse  
o r  a former spouse ,  t he  s u r v i v o r ,  under p r e s e n t  law, has no 
f i x e d  p r o p r i e t a r y  r i g h t s  i n  t h e  e s t a t e ,  bu t  may apply t o  t h e  
c o u r t  f o r  f a m i l y  p rov i s ion  on t h e  ground t h a t  t h e  deceased 
f a i l e d  t o  make reasonable  p r o v i s i o n  f o r  h i s  or her  mainten- 
ance .  An a p p l i c a t i o n  by a s u r v i v i n g  spouse is  made under t h e  
I n h e r i t a n c e  (Family P rov i s ion )  A c t  1938.4 
t h e  deceased may i n  c e r t a i n  c a s e s  apply under  t h e  same Act. 
An a p p l i c a t i o n  by a former spouse  of  t he  deceased f o r  provi- 
s i o n  from t h e  e s t a t e  i s  made unde r  sectiom26-28A of the  
Matr imonia l  Causes  Act 1965. I n  t h i s  p a r t  w e  cons ide r  t he  
g e n e r a l  aims and scope of f a m i l y  p rov i s ion  l e g i s l a t i o n  and 
t h e  powers of  the  c o u r t ;  i n  p a r t i c u l a r ,  we c o n s i d e r  poss ib l e  
measures t o  p reven t  avoidance of f ami ly  p r o v i s i o n  law by 
i n t e r  v i v o s  d i s p o s i t i o n s .  

The  c h i l d r e n  of  

( a )  J u r i g d i c t i o n  

3 . 4  Although t h e  Paper i s  c h i e f l y  concerned w i t h  t h e  
mutua l  r i g h t s  and  o b l i g a t i o n s  of t h e  spouses,  t h e  i n t e r e s t s  
o f  a l l  c l a s s e s  of dependants ( i . e .  t h e  s u r v i v i n g  spouse, a 
former  spouse o r  c h i l d r e n )  of  a deceased a r e  s o  c l o s e l y  
connected t h a t  t h e y  must be cons ide red  t o g e t h e r .  We there- 
f o r e  d e a l  w i t h  t h e  whole l a w  o f  fami ly  p rov i s ion .  A 
g e n e r a l  conc lus ion  we have r eached  i s  t h a t  t h i s  l a w  should 
be inc luded  i n  one Act and admin i s t e red  by one c o u r t .  A t  
p r e s e n t  j u r i s d i c t i o n  under t h e  1938 Act is e x e r c i s e d  by t h e  

4 .  A s  amended by t h e  I n t e s t a t e s '  E s t a t e s  Act 1952, the  
Family P r o v i s i o n  A c t  1966, and t h e  Law Reform (Miscel- 
l aneous  P r o v i s i o n s )  Act 1970. The 1938 A c t  w a s  based 
on l e g i s l a t i o n  in t roduced  i n  New Zealand: t h e  Family 
P r o t e c t i o n  A c t  1908, now t h e  Family P r o t e c t i o n  Act 1955. 

157 



Chancery Div is ion  whereas t h a t  under  t he  1965 Act is  exer-  
cised by t h e  Divorce D i ~ i s i o n . ~  
t h a t  a divorced w i f e  must apply t o  one  c o u r t  whereas h e r  
c h i l d r e n  must apply t o  another  c o u r t ,  and t h a t  t h e  f o r m e r  
w i f e  must apply t o  one c o u r t  and t h e  widow t o  a n o t h e r .  
Although it i s  p o s s i b l e  f o r  an a p p l i c a t i o n  t o  be t r a n s f e r r e d  
from one d i v i s i o n  of  t h e  High Court  t o  another ,  so  t h a t  a l l  
t h e  a p p l i c a t i o n s  can  be heard t o g e t h e r ,  it would be p r e f e r -  
a b l e  i f  a l l  a p p l i c a t i o n s  had t o  be made i n  the  same Divis ion .  

T h i s  can  lead  t o  t h e  r e s u l t  

3.5 The c r e a t i o n  of t h e  new Family Div is ion  by t h e  
Adminis t ra t ion  of J u s t i c e  Act 1970 would have provided a n  
o p p o r t u n i t y  t o  a s s i g n  a l l  t h e  fami ly  p r o v i s i o n  j u r i s d i c t i o n  
t o  one c o u r t ,  N e v e r t h e l e s s ,  f o r  r e a s o n s  which a r e  d i f f i c u l t  
t o  unders tand ,  t h e  former a l l o c a t i o n  of j u r i s d i c t i o n  h a s  been 
maintained.6 
f e r r e d  t o  t h e  Family Div is ion .  The s u r v i v i n g  spouse and 
c h i l d r e n  of t h e  deceased must s t i l l  a p p l y  t o  t h e  Chancery 
Div is ion .  I n  o u r  view, t h e  j u r i s d i c t i o n s  a r e  e s s e n t i a l l y  
t h e  same, and should be adminis te red  by one c o u r t ,  w i t h  power 
t o  take i n t o  account  t he  i n t e r e s t s  of a l l  persons e n t i t l e d  
t o  apply  f o r  f a m i l y  provis ion .  We t h e r e f o r e  propose t h a t  
j u r i s d i c t i o n  under  t h e  1938 Act be t r a n s f e r r e d  t o  t h e  Family 
Div is ion .  The county c o u r t  should c o n t i n u e  to  have i ts  

Only c a s e s  under t h e  1965 A c t  havebeen t r a n s -  

p r e s e n t  j u r i s d i c t i o n .  7 

5. In t h e  case  of n e t  e s t a t e s  under  S5,OOO a p p l i c a t i o n  
under  e i ther  A c t  may be made t o  t h e  county c o u r t :  
Family P r o v i s i o n  A c t  1966, s.7. 

t r a n s f e r r i n g  proceedings  under t h e  1938 Act to the 
Family Div is ion  w a s  defea ted  on t h e  Report  s t a g e  of  
t h e  Adminis t ra t ion  of J u s t i c e  B i l l :  H.C. Deb. V o l .  801, 
c o l s .  109-117 (4 May 1970). 

6.  An amendment wh ich  would have had t h e  r e s u l t  of 

7. See above, n.5. 
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(b)  Family p r o v i s i o n  and proper ty  r ights  

3 . 6  The a i m  of  the  p r e s e n t  f a m i l y  p r o v i s i o n  l e g i s l a t i o n  
i s  t o  ensure t h a t  reasonable  p r o v i s i o n  i s  made f o r  the  
maintenance of  t h e  widow o r  widower, the  former  spouse and 
c e r t a i n  c a t e g o r i e s  of c h i l d r e n .  If t h e  c o u r t  i s  of t h e  
o p i n i o n  tha t  t h e  d i s p o s i t i o n  of  t h e  deceased ' s  e s t a t e  i s  n o t  
such as t o  make reasonable  p r o v i s i o n  f o r  t h e  maintenance of 
a dependant it may o r d e r  t h a t  such reasonable  p r o v i s i o n  a s  
i t  t h i n k s  f i t  be made out  of the  deceased ' s  es ta te ,  by way 
of p e r i o d i c a l  payments o r  by a lump sum, o r  both. The r i g h t  
t o  apply  f o r  f a m i l y  provis ion  i s  a r i g h t  t o  b e  supported.  
However, f a m i l y  p r o v i s i o n  law need not  remain conf ined  t o  
such a r o l e .  It would be p o s s i b l e  t o  a l t e r  i t s  o b j e c t i v e  so 
t h a t  it could  be used t o  s e c u r e  for t h e  s u r v i v i n g  spouse 
ownership o f  a f a i r  share  of t he  f a m i l y  p r o p e r t y .  A s u r v i v i n g  
spouse could be g i v e n  t h e  r i g h t  t o  apply t o  t h e  c o u r t  not 
merely f o r  maintenance but  f o r  a reasonable  s h a r e  of the  
o t h e r ' s  e s t a t e  t o  be t r a n s f e r r e d  t o  her .  If  extended i n  t h i s  

way family p r o v i s i o n  l e g i s l a t i o n  would become a means of secur- 
i n g  proper ty  r i g h t s  t o  a s u r v i v o r  and could be considered as  
a n  a l t e r n a t i v e  t o  t h e  systems o f  legal r igh ts  of  i n h e r i t a n c e  
and community of p r o p e r t y  d i s c u s s e d  i n  p a r t s  4 and 5. - 

3 . 7  A p o s s i b l e  advantage of  a system of Pamily 
p r o v i s i o n  l a w  t h u s  extended a s  compared w i t h  systems of 
f i x e d  r i g h t s  of i n h e r i t a n c e  o r  community of p r o p e r t y  i s  t h a t  
t h e  c o u r t  would be able t o  take account  of t h e  circumstances 
i n  each i n d i v i d u a l  case .  For  example, t h e  c o u r t  could exer-  
cise i ts  d i s c r e t i o n  so a s  t o  p r e v e n t  an undeserv ing  spouse 
from a c q u i r i n g  a s h a r e ,  o r  a s u b s t a n t i a l  s h a r e ,  o f  the  
deceased ' s  estate.  
p r o p e r t y  r igh ts  would be c o n f e r r e d  on a s u r v i v i n g  spouse by 
t h e  e x t e n s i o n  of a known and t r ied procedure i n s t e a d  of by 
t h e  i n t r o d u c t i o n  of a method p r e v i o u s l y  unknown t o  English 
l a w .  We c o n s i d e r  t h e s e  advantages  t o  be outweighed by two 
major  d i sadvantages ,  namely, t h a t  t h e  s u r v i v o r ' s  r i g h t s  would 

Another p o s s i b l e  advantage m i g h t  be t h a t  
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s t i l l  be dependent on t h e  d i s c r e t i o n  of  t h e  c o u r t  and t h a t  
g r e a t  u n c e r t a i n t y ,  i n v o l v i n g  l i t i g a t i o n  and expense,  would 
be in t roduced  i n t o  t h e  a d m i n i s t r a t i o n  of e s t a t e s .  

3.8 The u n c e r t a i n t y  would ar ise  from t h e  l a r g e  number 
o f  cases i n  which a w i l l  could be c h a l l e n g e d  by t h e  s u r v i -  
v i n g  spouse.  Under t h e  p r e s e n t  l a w  there  a r e  compara t ive ly  
f e w  a p p l i c a t i o n s  f o r  f a m i l y  provis ion .8  
were e n t i t l e d  t o  c la im a f a i r  share o f  t h e  estate,  t h e n  
even t h e  common form of w i l l  under  which t h e  deceased  l e f t  
a l l  h i s  p r o p e r t y  to  h i s  w i f e  f o r  l i f e  and then t o  h i s  c h i l -  
d r e n < c o u l d  be brought  before  t h e  c o u r t  on t h e  ground t h a t  
t h e  widow wanted a s h a r e  of  t h e  c a p i t a l .  F u r t h e r ,  when a 
w i l l  w a s  examined by t h e  c o u r t  it would be d i f f i c u l t  t o  
de termine  what would be a f a i r  o r  r e a s o n a b l e  s h a r e  o f  t h e  
es ta te .  On d i v o r c e  t h e  needs of b o t h  p a r t i e s  have t o  be  
c o n s i d e r e d ,  and t h e  s h a r e  of t h e  husband ' s  a s s e t s  awarded 
t o  t h e  former spouse i s  n e c e s s a r i l y  l i m i t e d  by t h i s  fact .  
On death there would be no such l i m i t a t i o n ,  bu t  the  c o u r t  
might  have t o  c o n s i d e r  ques t ions  s u c h  as  how fa r  the  wishes 
of the t e s t a t o r ,  a s  expressed  i n  h i s  w i l l ,  should be allowed 
t o  p r e v a i l ,  how f a r  b e q u e s t s  t o  c h i l d r e n  should be g i v e n  
s p e c i a l  c o n s i d e r a t i o n  and how f a r  any  c l a i m  f o r  maintenance 
by any o t h e r  a p p l i c a n t  f o r  family p r o v i s i o n  should be taken  
i n t o  account .  

But i f  a s u r v i v o r  

8. I n  1970 there w e r e ,  i n  t h e  county  c o u r t ,  77 a p p l i c a t i o n s  
under  t h e  1938 A c t ,  and 26 a p p l i c a t i o n s  under s .26 of the  
1965 A c t ;  t h e  f i g u r e s  f o r  1969 were  64 and 7. No f i g u r e s  
are a v a i l a b l e  f o r  High  Court  a p p l i c a t i o n s  under  t he  1938 
A c t ,  b u t  there were 45 a p p l i c a t i o n s  i n  1970 u n d e r  s.26 
of t h e  1965 A c t .  A l l  these f i g u r e s  are From the C i v i l  
J u d i c i a l  S t a t i s t i c s  f o r  1970, Cmnd. 4721. 
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3 . 9  Under t h e  p re sen t  f a m i l y  p rov i s ion  l a w  t h e s e  
d i f f i c u l t i e s  a r e  minimised by the  o v e r r i d i n g  c r i t e r i a  wh ich  
l i m i t  t h e  c o u r t  t o  o r d e r i n g  r easonab le  p r o v i s i o n  f o r  the  
maintenance of  t h e  a p p l i c a n t .  If  t h e  cour t  had power t o  
award t h e  s u r v i v o r  a f a i r  s h a r e  of t h e  e s t a t e  i t  would be 
open t o  any s u r v i v o r  who had r e c e i v e d  l e s s  t h a n  would have 
been r ece ived  on i n t e s t a c y  t o  c l a i m  t h a t  he or she  had not 
had a f a i r  s h a r e .  For a l l  t h e s e  r easons  o u r  p r o v i s i o n a l  
conc lus ion  i s  t h a t  family p r o v i s i o n  should n o t  be extended 
so a s  t o  secu re  f o r  the s u r v i v o r  a f a i r  sha re  of the  e s t a t e ,  
and t h a t  i t s  purpose should remain t h a t  of s e c u r i n g  reason- 
a b l e  p r o v i s i o n  f o r  t h e  maintenance of dependants.  We should 
welcome views on the quest ion.  

( c )  Family p rov i s ion  and f i n a n c i a l  p r o v i s i o n  

3.10 The r e l i e f  a v a i l a b l e  t o  t h e  spouse and c h i l d r e n  of 
a deceased pe r son  compares unfavourably w i t h  t h e  r e l i e f  
a v a i l a b l e  t o  a spouse and c h i l d r e n  a f t e r  a decree of divorce,  
n u l l i t y  o r  j u d i c i a l  s epa ra t ion .  T h i s  is l a r g e l y  the  r e s u l t  
of  d i f f e r e n c e s  i n  t h e  c o u r t s '  powers t o  d e a l  w i t h  property.  
The c o n t r a s t  h a s  been made more pronounced by the  Matrimonial  
Proceedings and P rope r ty  A c t  1970,9 
d i f f e r e n c e s  i n  t h e  o b j e c t i v e s  aimed a t .  
t o  o r d e r  f i n a n c i a l  p rov i s ion  on a decree of  d i v o r c e ,  n u l l i t y  
o r  j u d i c i a l  s e p a r a t i o n  can be used  t o  e f f e c t  a n  e q u i t a b l e  
a l l o c a t i o n  of t h e  property of t h e  spouses,  whereas  t h e  
o b j e c t i v e  of f a m i l y  p rov i s ion  i s  t o  secure r easonab le  provi- 
s i o n  f o r  the maintenqnce of t h e  su rv ivo r .  However, i n  t h e  
Genera l  I n t r o d u c t i o n  we stressed t h e  complementary nature  of 
suppor t  r i g h t s  and p rope r ty  r i g h t s .  I t  is o u r  view t h a t  f o r  
t h e  e f f e c t i v e  enforcement of s u p p o r t  r i g h t s  t he  c o u r t  should 
have t h e  w i d e s t  p o s s i b l e  r e c o u r s e  t o  the  p r o p e r t y  of a spouse,  
and t h a t  t h e  c o u r t ' s  powers t o  deal w i t h  a s s e t s  ought t o  be 

a s  w i d e  on dea th  a s  they a r e  on d ivo rce .  

9 .  See F.S. Hopkins, "Family P r o v i s i o n  on Death" (1971) 

There a r e ,  of  cour se ,  
The c o u r t ' s  powers 

35 Conv. 72,  80-81. 
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3.11 The analogy between f i n a n c i a l  p rovis ion  on  a decree 
and f a m i l y  p r o v i s i o n  a f t e r  the  d e a t h  of  a spouse, a l t h o u g h  
u s e f u l  i n  connec t ion  w i t h  powers t o  d e a l  wi th  p r o p e r t y ,  
should n o t  be a p p l i e d  t o o  r i g i d l y  because  of the d i f f e r e n t  
c i rcumstances .  I n  t h e  c a s e  of d i v o r c e ,  n u l l i t y  and j u d i c i a l  
s e p a r a t i o n  n o t  on ly  i s  l i t i g a t i o n  a l r e a d y  i n  p r o g r e s s  b u t  it 
i s  more l i k e l y  t h a t  j u s t i c e  w i l l  n o t  be done u n l e s s  t h e  cour t  
i n t e r v e n e s  t o  make a n  o r d e r .  When a marr iage  has  ended  with 
dea th  t h e  deceased w i l l  normally have f u l f i l l e d  h i s  o b l i g a -  
t i o n s  t o  h i s  fami ly ;  o n l y  i n  a s m a l l  m i n o r i t y  of cases w i l l  
a system of fami ly  p r o v i s i o n  need t o  be invoked. Another  
d i f f e r e n c e  is  t h a t  on  a family p r o v i s i o n  a p p l i c a t i o n  t h e  
needs of t h e  deceased spouse no l o n g e r  have t o  be c o n s i d e r e d ,  
though i t  w i l l  be necessary  f o r  t h e  c o u r t  t o  take  i n t o  
account  t h e  i n t e r e s t s  of t h e  b e n e f i c i a r i e s .  Although we 
have regard t o  t h e  Matr imonial  Proceedings  and P r o p e r t y  Act 
1970 and t h e  Report  on which i t  w a s  based ,  t h e s e  d i f f e r e n c e s  
must be taken  i n t o  account  where r e l e v a n t .  

2 APPLICATIONS BY SURVIVING 
SPOUSE OR FORMER SPOUSE 

( a )  B a s i s  o f  a p p l i c a k i o n  

3.12  Under t h e  I n h e r i t a n c e  (Family Provis ion)  A c t  1938, 
s e c t i o n  1 ,  t h e  w i f e  or husband of a deceased may a p p l y  t o  
t h e  c o u r t  f o r  maintenance from t h e  estate.” The c o u r t  may 
make a n  o r d e r  i f  i t  i s  of t h e  o p i n i o n  t h a t  t h e  d i s p o s i t i o n  
of t h e  deceased’s  es ta te  made by h i s  w i l l  o r  t h e  l a w  r e l a t i n g  

~~ ~ 

10. Under t h e  Law Reform (Misce l laneous  Provis ions)  A c t  1970, 
s.6, a person  who had i n  good f a i t h  en tered  i n t o  a void 
marr iage w i t h  t h e  deceased may, i f  he has  not  remarr ied ,  
apply  f o r  maintenance as a dependant  under t h e  1938 Act. 
If t h e  marr iage  had been d i s s o l v e d  o r  annul led  dur ing  
j o i n t  l i v e s  t h e  a p p l i c a t i o n  must be  made under  s e c t i o n  
26 of t h e  1965 A c t .  
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t o  i n t e s t a c y  i s  not  such as t o  make reasonable  p r o v i s i o n  
f o r  t h e  maintenance of the  s u r v i v o r .  

3.13 Under t h e  Matr imonial  Causes  Act 1965, s e c t i o n  

26,  a former spouse whose m a r r i a g e  w i t h  t h e  deceased was 
d i s s o l v e d  o r  a n n u l l e d  dur ing  the l i f e t i m e  of the  deceased 
and who h a s  n o t  remarr ied ,  may a p p l y  f o r  maintenance from 
the  e s t a t e  on t h e  ground t h a t  the  deceased h a s  n o t  made 
reasonable  p r o v i s i o n  f o r  h i s  maintenance. The c o u r t  may 
make a n  o r d e r  i f  it i s  s a t i s f i e d :  

( a )  t h a t  it would have been reasonable  f o r  
t h e  deceased t o  make provis ion  f o r  t h e  
s u r v i v o r ' s  maintenance;  and 

( b )  t h a t  the deceased h a s  made no p r o v i s i o n ,  
o r  h a s  not  made r e a s o n a b l e  p r o v i s i o n ,  
f o r  t h e  s u r v i v o r ' s  maintenance. 

3 . 1 4  I f  sa t isf ied t h a t  r e a s o n a b l e  p r o v i s i o n  has not 
been made f o r  a dependant,  t h e  c o u r t  may o r d e r  t h a t  such 
reasonable  p r o v i s i o n  a s  i t  t h i n k s  f i t  be made o u t  of t h e  
deceased ' s  n e t  es ta te  for t h e  maintenance of t h a t  dependant, 
s u b j e c t  t o  such r e s t r i c t i o n s  o r  c o n d i t i o n s  a s  i t  may 
impose.' 
t h a t  t h e  o b j e c t i v e  of family p r o v i s i o n  law s h o u l d  remain 
t h a t  of making reasonable  p r o v i s i o n  f o r  the maintenance of 
dependants and we do n o t ,  t h e r e f o r e ,  propose any  change i n  
t h e  p r e s e n t  grounds of a p p l i c a t i o n  o r  b a s i s  o f  j u r i s d i c t i o n .  

3.15 The c o u r t  must determine first,  under  t h e  1965 A c t ,  
w h e t h e r  i t  would have been r e a s o n a b l e  f o r  t h e  deceased t o  
have made p r o v i s i o n  f o r  t h e  s u r v i v o r ,  and secondly ,  under 
both A c t s ,  whether  reasonable  p r o v i s i o n  h a s  i n  fac t  been 
made by t h e  deceased f o r  t h e  s u r v i v o r .  The 1938 Act 

1 1 .  1938 A c t ,  s . 1 ( 1 ) ;  1965 A c t ,  s . 2 6 ( 2 ) .  

We have a l r e a d y  e x p r e s s e d  t h e  p r o v i s i o n a l  view 



w a s  cons t rued  i n  some c a s e s  a s  meaning t h a t  a n  o r d e r  could 
be made only  i f  t h e  deceased had a c t e d  unreasonably,12 but 
now i t  appears  t o  be e s t a b l i s h e d  t h a t  t h e  t e s t  t o  be appl ied  
b o t h  under  t h e  1938 A c t  and t h e  1965 A c t  i s  whether ,  i n  t h e  
o p i n i o n  of t h e  c o u r t ,  t h e  p r o v i s i o n  made by t h e  deceased  f o r  
t h e  a p p l i c a n t  i s  i n  f a c t  r e a s 0 n a b 1 e . l ~  
Goodwin expressed  t h e  a p p r o p r i a t e  tes t  a s  fo l lows:  

Megarry J. i n  
14 

" I n  my judgment t h e  q u e s t i o n  is  not s u b j e c t i v e  
but  o b j e c t i v e .  It i s  not  whether  t h e  t es ta tor  
s t a n d s  c o n v i c t e d  of , .unreasonableness ,  b u t  
whether  t h e  p r o v i s i o n  i n  f a c t  made is reason-  
able." 

T h i s ,  i n  o u r  view, i s  t h e  c o r r e c t  approach and i f  any doubt 
remains,  i t  should be  removed i n  t h e  proposed new l e g i s l a t i o n .  
It s h o u l d  a l s o  be made c l e a r  t h a t  t h e  c o u r t  may t a k e  i n t o  
account  any change i n  c i rcumstances  which has a r i s e n  s i n c e  
t h e  d a t e  o f  d e a t h  and c o n s i d e r  t h e  r e l e v a n t  f a c t s  as  a t  t h e  
d a t e  o f  t h e  h e a r i n g  of  t h e  a p p l i c a t i o n .  15 

12. R e  Brownbrid e (1942) 193 L.T. Jo. 185; Re  S t  l e r  
1947 Ch. f i  

119531 1 W.L.R. 1034 
d, 389; R e  I n n s  
R e  Howell [1952] Ch. 
(C.A.); [I9661 1 W.L.R. 709. 

13. R e  Goodwin [1969] 1 Ch. 283; Re G r e  o r  [1970] 1 
W.L.R. 1455 (C.A.); Re  S h a n a h . d l 1 5  Sol.  5.687. 

1969 1 Ch. a t  288. See T y l e r ,  Family P r o v i s i o n  F 1971 3 p.39; Hopkins,  !'Family P r o v i s i o n  on Death" 
(1971) 35 Conv. 72. 

15. See  R e  Goodwin [1969] 1 Ch. 283,  289-290 p e r  Megarry 
J.: I a m  e n t i t l e d  t o  t a k e  supervening e v e n t s  i n  
t o  account  i n  so f a r  a s  they  q u a n t i f y  an u n c e r t a i n t y  ... a t  t h e  d a t e  of t h e  t e s t a t o r ' s  death." 

14* 
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( b )  Matters t o  be c o n s i d e r e d  by t h e  c o u r t  

3.16 I n  d e c i d i n g  whether the  deceased has  made reason- 
a b l e  p r o v i s i o n  f o r  h i s  spouse or former spouse and ,  i f  no t ,  
w h a t  p r o v i s i o n  i f  any should be made, t h e  c o u r t  must have 
regard, among o t h e r  th ings ,  t o :  

( a )  t h e  p a s t ,  p r e s e n t  o r  f u t u r e  c a p i t a l  of 
t h e  surv ivor  and t o  any income of t he  
s u r v i v o r  from any source ;  16 

(b)  t h e  s u r v i v o r ' s  conduct  i n  r e l a t i o n  t o  
t h e  deceased and otherwise;17 and  

( c )  any o t h e r  m a t t e r  or  t h i n g  which, i n  t h e  
c i rcumstances  of  t h e  c a s e , t h e  c o u r t  may 
c o n s i d e r  r e l e v a n t  or m a t e r i a l  i n  r e l a t i o r !  
t o  t h e  s u r v i v o r  , persons  i n t e r e s t e d  i n  
t h e  e s t a t e  of t h e  deceased o r  o therwise .  18 

There i s  a l s o  a d i r e c t i o n  t h a t  " t h e  c o u r t  s h a l l  have regard 
t o  t h e  n a t u r e  of t h e  proper ty  r e p r e s e n t i n g  t h e  deceased 's  
n e t  e s t a t e  and s h a l l  not o r d e r  any such p r o v i s i o n  t o  be made 
a s  would n e c e s s i t a t e  a r e a l i s a t i o n  t h a t  would be improvident 
having regard  t o  the  i n t e r e s t s  of t h e  deceased's dependants 
and of the  person  who, a p a r t  f rom t h e  o r d e r ,  would be e n t i t l e d  
t o  t h a t  property."19 The same c r i t e r i a  a r e  a p p l i e d  whe the r  
t h e  a p p l i c a n t  i s  a man o r  a woman. The be t te r  v i e w  is  t h a t  

16. 1938 Act ,  s . 1 ( 6 ) ;  1965 A c t ,  s . 2 6 ( 4 ) ( a ) .  

17. 1938 Act ,  s . 1 ( 6 ) ;  1965 Act ,  s . 2 6 ( 4 ) ( b ) .  

18. 1938 Act ,  s . 1 ( 6 ) ;  1965 A c t ,  s . 2 6 ( 4 ) ( d ) .  

19. 1938 A c t ,  s . l ( 5 ) ;  cf .  1965 A c t ,  s .26(5) .  
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there i s  no g r e a t e r  onus on a s u r v i v i n g  husband t h a n  on 
a s u r v i v i n g  wi fe ; "  b u t  an a p p l i c a t i o n  by a husband i s  
comparat ively r a r e  because t h e  f a m i l y  property is  more 
l i k e l y  t o  be owned by t h e  husband. 

3.17 I n  o u r  Report  on F i n a n c i a l  P r o v i s i o n  i n  Mat r i -  
monial  Proceedings,21 we recommended t h a t  a uniform set 
of g u i d e l i n e s  should be in t roduced  " t o  which t h e  c o u r t  
should have r ega rd  when e x e r c i s i n g  a l l  o r  any of i t s  
armoury of powers [ t o  o r d e r  f i n a n c i a l  p rov i s ion ]  on  t h e  
g r a n t  of a dec ree  of d ivo rce ,  n u l l i t y  o r  j u d i c i a l  s epa ra -  
t i o n " .  The g u i d e l i n e s  a r e  now enac ted  i n  s e c t i o n  5 (1 )  
of t h e  Matrimonial  Proceedings and P r o p e r t y  Act 1970. 
Although, a s  we have po in ted  o u t ,  t h e  c i r cums tances  on 
dea th  d i f f e r  i n  some ways from t h o s e  on divorce,23 and 
there a r e  c e r t a i n  m a t t e r s  which would be r e l e v a n t  i n  one 
set  of proceedings o n l y ,  w e  c o n s i d e r  t h a t  the  c r i t e r i a  
a p p l i e d  by t h e  c o u r t  i n  each c a s e  shou ld  correspond a s  
f a r  a s  p o s s i b l e .  We have taken s e c t i o n  5 ( 1 )  a s  the start- 
i n g  p o i n t ,  and set  o u t  below, w i t h  such m o d i f i c a t i o n s  as 
a r e  r e q u i r e d ,  the  m a t t e r s  t o  which w e  t h i n k  the  cour t shou ld  
have r ega rd  i n  a p p l i c a t i o n s  f o r  f a m i l y  p rov i s ion  by a 
spouse o r  former spouse.  

22 

20. 

21. 

22. 

23. 

Re C la  ton  [1966] 1 W.L.R. 969; see a l s o  Re Wi lson  + 19 9 1 1 3  s o l .  J. 794. For t h e  v i e w  t h a t  a 
widower's c l a i m  should be more c r i t i c a l l y  r ega rded ,  
see Re S y l v e s t e r  119411 Ch.  87. 

Law Corn. No. 25 (1969) pa ras .  81-83. For t h e  
p r i n c i p l e s  a p p l i e d  p r i o r  t o  the new l e g i s l a t i o n  s e e  
Attwood v.  Attwood [I9681 P. 591 ( D . C . ) ;  R o b e r t s  v.  
Roberts  [19-1 ( D . C . ) ;  P o r t e r  v .  por-691 
1 W.L.R. 1155 (C.A.). 

s.5(1) is  set  o u t  i n  the  Appendix, below, p.  326 ,  

P a r a s .  3.10-3.11 above. 
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( a )  The income, e a r n i n g  c a p a c i t y ,  p r o p e r t y  and 
o t h e r  f i n a n c i a l  r e s o u r c e s  which any a p p l i -  

c a n t  f o r  fami ly  provis ion24 has  or i s  l i k e l g  
t o  have i n  t h e  f o r e s e e a b l e  f u t u r e  25 

It  should be l e f t  t o  t h e  c o u r t  how f a r  t o  t a k e  i n t o  account 
any s o c i a l  s e c u r i t y  b e n e f i t s  r e c e i v e d  by a n  a p p l i c a n t .  26 

( b )  The f i n a n c i a l  needs ,  o b l i g a t i o n s  and 
r e s p o n s i b i l i t i e s  which any a p p l i c a n t  
f o r  fami ly  p r o v i s i o n  h a s  o r  is  l i k e l y  
t o  have i n  t h e  f o r e s e e a b l e  f u t u r e  

( c )  The f i n a n c i a l  r e s o u r c e s  and f i n a n c i a l  
needs of any b e n e f i c i a r y  of t h e  e s t a t e  
of  t h e  deceased who would be e n t i t l e d  
t o  apply  f o r  fami ly  p r o v i s i o n  

27 

( d )  The o b l i g a t i o n s  and r e s p o n s i b i l i t i e s  
of  t h e  deceased towards any a p p l i c a n t  
f o r  fami ly  p r o v i s i o n  and any b e n e f i c i a r y  
of  t h e  e s t a t e  of  t h e  deceased 28 

2 4 .  The words "any a p p l i c a n t  f o r  family p r o v i s i o n "  a r e  
used t o  i n d i c a t e  t h a t  t h e  c o u r t  must have regard t o  
t h e  p o s i t i o n  of any c h i l d  who has  a p p l i e d  f o r  family 
p r o v i s i o n  as w e l l  a s  t o  t h e  p o s i t i o n  of  t h e  spouse o r  
former spouse.  For a p p l i c a t i o n s  by c h i l d r e n  see  
para  .3.34 f f  . below. 

25. This  cor responds  with t h e  Matr imonial  Proceedings  and 
Proper ty  A c t  1970, s . 5 ( l ) ( a ) ;  c f .  1938 A c t ,  s . 1 ( 6 ) ,  and 
1965 A c t ,  s .26(4) (a)  para.3.16 above. 

26. See R e  Watkins  [I9491 1 A l l  E.R. 695; R e  E . [1966]  1 
W.L.R. 709; R e  Clayton [I9661 1 W . L . R . 9 6 9 ;  Re Canderton 
(1970) 114 S o l ,  2. 208. F o r  A u s t r a l i a n  d e c i s i o n s  on 
t h i s  p o i n t ,  s e e  Wright,  T e s t a t o r ' s  Family Maintenance 
i n  A u s t r a l i a  and New Zealand (2nd ed.  1966) pp.42 and 117. 

27. c f .  Matr imonial  Proceedings and Proper ty  A c t  1970, 
s . 5 ( 1 ) ( b ) .  

28. c f .  Matr imonial  Proceedings and Proper ty  A c t  1970, 
s *  5 ( l ) ( b )  
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3.18 There are s e v e r a l  c a s e s  i n  w h i c h  t h e  c o u r t  has 
balanced the  i n t e r e s t s  of an a p p l i c a n t  a g a i n s t  t h o s e  of  
b e n e f i c i a r i e s  of the deceased under  h i s  w i l l  o r  on a n  
i n t e s t a c y .  
of  t h e  deceased i n  t he  sense  t h a t  they,  t o o ,  would be  
q u a l i f i e d  t o  apply  f o r  maintenance from t h e  e s t a t e ;  f o r  
example, on a n  a p p l i c a t i o n  by a former  w i f e  f o r  mainten-  
ance ,  where t h e  whole e s t a t e  was l e f t  t o  t h e  widow or 
c h i l d r e n  of t h e  deceased.29 I n  o t h e r  c a s e s  t h e  c o u r t  
h a s  had t o  c o n s i d e r  t h e  i n t e r e s t s  of  b e n e f i c i a r i e s  who 
a r e  n o t  "dependants" e n t i t l e d  t o  a p p l y  f o r  maintenance 
under  t h e  p r e s e n t  l a w ,  bu t  t o  whom t h e  deceased may have 
had a moral ~ b l i g a t i o n . ~ '  
should be on t h e  e x t e n t  of t h e  deceased's o b l i g a t i o n ' t o  
them rather than  on p r e s e r v i n g  t h e i r  i n t e r e s t s  i n  t he  
e s t a t e . 3 1  We c o n s i d e r  t h a t  t h e  new c r i t e r i a  proposed 
w i l l  h e l p  t o  a c h i e v e  t h i s  r e s u l t .  

Those b e n e f i c i a r i e s  may a l s o  be "dependants" 

I n  o u r  v i e w ,  t h e  emphasis 

(e)  The s i z e  and n a t u r e  of t h e  e s t a t e  

( f )  The age of t h e  s u r v i v i n g  o r  former 
32 spouse and t h e  d u r a t i o n  of the m a r r i a g e  

29. 

30. 

31. 

32. 

R e  Eyre [ I9681 1 W.L.R. 530 ( f o r m e r  wife  v .  widow); 

E,',) ' d - 9 4 2 1  Ch.  387 (widow v .  d a u g h t e r ) ;  
R e  B i l l & ]  P.239 ( former  w i f e  v. d a u g h t e r ) ;  
-Roberts [1965] 1 W.L.R. 560 (1st  w i f e  v. 
2nd w i f e ) .  

R e  L i d i n  t o n  [ 19401 Ch. 927, R e  V r i n t  [ 19401 Ch .  920, 
and Re J i s l i n  [1941] Ch.  200 (widow. " o t h e r  woman"); 

Thomas [I9691 p.28 (former w i f e  v .  s i s t e r  and nephews 

I n  Re Harker-Thomas, n.30 above,  t h e  claims of  n e x t  of 
k i n  i n c l u d i n g  sister,  nephews and n i e c e s ,  t a k i n g  on  
i n t e s t a c y  w e r e  h e l d  t o  p r e v a i l  o v e r  those  of the former 
w i f e  a p p l i c a n t .  

Matr imonial  Proceedings and P r o p e r t y  Act 1970, s .5(  1 )  
( d ) ;  cf .  P o r t e r  v .  P o r t e r  [ I9691 1 W.L.R. 1155 (C.A.). 
Length of marr iage  may be more r e l e v a n t  i n  t h e  case of a 
former spouse t h a n  i n  the  case o f  a s u r v i v i n g  spouse.  

R e  Brownbrid e (1942) 193 L.T. Jo .  185 (widow v .  

C h .  387 (widow v .  grandson) ; Re Borthwick 
( w i f e  and c h i l d  v. c h a r i t y ) ;  R e  Harker- 

etc.). 

168 



(g)  Any p h y s i c a l  o r  menta l  d i s a b i l i t y  of  the  
33 s u r v i v i n g  o r  former  spouse 

( h )  The c o n t r i b u t i o n s  made by t h e  s u r v i v i n g  
or  former spouse t o  t h e  w e l f a r e  of  t he  
f a m i l y ,  i n c l u d i n g  any c o n t r i b u t i o n  made 
b.y looking  a f t e r  t h e  home o r  c a r i n g  for  
t h e  family?4 

( i )  The conduct of t h e  s u r v i v i n g  o r  f o r m e r  
spouse i n  r e l a t i o n  t o  t h e  deceased and 

35 o therwise .  

3.19 The c o u r t  a l ready  c o n s i d e r s  t h e  way i n  w h i c h  an 
a p p l i c a n t  has f u l f i l l e d  h i s  o r  her  m a r i t a l  o b l i g a t i o n s  i n  
a s s e s s i n g  t h e  e x t e n t  of t h a t  p a r t y ' s  moral c l a i m  on  the 
deceased.36 T h i s  c r i t e r i o n  emphasises t h e  f a c t  t h a t  con- 
d u c t  dur ing  t h e  whole marr iage must be cons idered ,  not  
j u s t ,  f o r  example, conduct l e a d i n g  t o  a breakdown of  
marr iage .  

( j )  Previous  a p p l i c a t i o n s  by t h e  s u r v i v i n g  
o r  former spouse f o r  f i n a n c i a l  p r o v i s i o n  
and o r d e r s  made t h e r e u n d e r ,  

33. Matr imonial  Proceedings and Proper ty  Act 1970, 
s.5( 1 )  ( e ) .  

34.  Matr imonial  Proceedings and P r o p e r t y  Act 1970, 
s .5(  l ) ( f )  . 
Matrimonial  Proceedings,  Law Com. No. 25, p a r a s .  

Report  on F i n a n c i a l  Provis ion  i n  

81-83. 

34. Matr imonial  Proceedinns and ProDertv Act 1970. 
s .5( 1 )  ( f )  . 
Matrimonial  Proceedings,  Law Com. No. 25, p a r a s .  

Report  on-Financial-  P r o i i s i o n  i n  

81-83. 

35. c f .  Matr imonial  Proceedings and Proper ty  A c t  1970, 

36. Roberts  v .  Rober t s  [1965] 1 W.L.R. 560, 566. 

s . 5 ( 1 ) .  
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3.20  Under t h e  1965 Act ,  s e c t i o n  2 6 ( 4 ) ( c )  t h e  c o u r t  
i s  directed t o  have r e g a r d  t o  any a p p l i c a t i o n  by a former  
spouse d u r i n g  the  l i f e t i m e  of t h e  deceased f o r  maintenance 
i n  t h e  d i v o r c e  o r  n u l l i t y  proceedings ,  and t o  t h e  order  
made ( i f  any)  o r  t o  t h e  c i rcumstances  appear ing  t o  be t h e  
reason  why no a p p l i c a t i o n  o r  no o r d e r  wad made. W e  cons i -  
der  t h a t  t h i s  p r o v i s i o n  should be ex tended  t o  a p p l i c a t i o n s  
by a s u r v i v i n g  spouse  who had a p p l i e d  f o r  maintenance 
d u r i n g  t h e  l i fe t ime o f  t h e  deceased. 

(k) O t h e r  c i rcumstances  

3.21 Under b o t h  the  1938 Act and the  1965 A c t  t he  c o u r t  
i s  directed t o  have regard t o  o t h e r  c i r c ~ m s t a n c e s . ~ ~  
example i s  a d e c i s i o n  i n  which t h e  c o u r t  took i n t o  account  
t h e  s o u r c e  from w h i c h  t h e  deceased ' s  p r o p e r t y  had been 
derived.38 
t h e  s t a n d a r d  of l i v i n g  previous ly  en joyed  by a n  a p p l i c a n t .  

An 

Another c i rcumstance  which might be r e l e v a n t  i s  
39 

~~ 

37. ss. i ( 6 )  and 2 6 ( 4 ) ( d )  r e s p e c t i v e l y ;  see para .  3.16 above. 

38. R e  S i v y e r  [1967] 1 W.L.R. 1482; R e  S t y l e r  [1942] 
Ch. 387: t h e  second husband's a p p l i c a t i o n  was 
d ismissed  when t h e  e s t a t e ,  d e r i v e d  from t h e  f irst  
husband, w a s  l e f t  t o  a c h i l d  o f  t h e  f irst  m a r r i a g e .  

39. c f .  Matr imonial  Proceedings and Proper ty  A c t  1970, 
s . 5 ( l ) ( c ) .  I n  R e  I n n s  [1947] C h .  576 a t e s t a t o r  
w i t h  an es ta te  o f , 0 0 0  l e f t  h i s  widow i n s u f f i c i e n t  
income f o r  h e r  t o  cont inue  t o  reside i n  t h e  house  
i n  which he  l e f t  h e r  a l i f e  i n t e r e s t .  It  was he ld  
t h a t  he  w a s  " n o t  unreasonable";  t h i s ,  however, i s  no 
longer  t h e  t e s t ,  see para .  3.15 above,  



( c )  The reasons of t h e  deceased 

3.22 Under t h e  1938 Act t h e  c o u r t  i s  directed i n  t h e  
f o l l o w i n g  terms t o  have regard t o  t h e  reasons o f  t h e  
deceased : 40 

"The c o u r t  s h a l l  a l s o  ... have regard t o  
t h e  deceased's reasons ,  so f a r  a s  a s c e r t a i n a b l e  
for making t h e  d i s p o s i t i o n s  made by h i s  w i l l  
( i f  a n y ) ,  o r  f o r  r e f r a i n i n g  from d i s p o s i n g  by 
w i l l  of h i s  e s t a t e  o r  pa r t  of h i s  e s t a t e ,  or 
f o r  no t  making any p r o v i s i o n ,  o r  any f u r t h e r  
p r o v i s i o n ,  a s  t h e  c a s e  may be,  for a dependant,  
and t h e  c o u r t  may a c c e p t  such evidence of those  
reasons  as  i t  c o n s i d e r s  s u f f i c i e n t  i n c l u d i n g  
any s t a t e m e n t  i n  w r i t i n g  s igned  by t h e  deceased 
and dated,  so however, t h a t  i n  e s t i m a t i n g  t h e  
weight ,  i f  any, t o  be a t t a c h e d  t o  any s u c h  
s ta tement  t h e  c o u r t  s h a l l  have regard t o  a l l  
t h e  c i rcumstances  from which any i n f e r e n c e  can 
reasonably  be drawn a s  t o  t h e  accuracy o r  other-  
w i s e  of  t h e  statement." 

3.23 There are two a s p e c t s  o f  t h i s  s e c t i o n  t o  consider .  
F i r s t ,  i t  a p p e a r s  t o  l a y  down t h a t  t h e  reasons of  t h e  
deceased a r e  a s e p a r a t e  m a t t e r  t o  which t h e  c o u r t  should 
have regard ,  q u i t e  indpendent ly  of f a c t o r s  ( a )  - ( k ) ,  
cons idered  above. This  view i s  supported by a u t h o r i t i e s  
which t r e a t  t h e  knowledge and s ta te  of mind of t h e  t e s t a t o r  
a s  one of t h e  m a t e r i a l   circumstance^.^^ L a t e r  a u t h o r i t i e s ,  

40. s . 1 ( 7 ) .  

41. R e  WatkiRs [ 1 9 4 9 ]  W.N.125. 



however, have he ld  t h a t  t h e  reasonableness  o r  o t h e r w i s e  of 
t h e  t e s t a t o r ' s  d i s p o s i t i o n s  must be tes ted  o b j e c t i v e l y .  
W e  have a l r e a d y  i n d i c a t e d  t h a t  i n  o u r  view the  t e s t  should 
be a n  o b j e c t i v e  one. To t h i s  e x t e n t  w e  agree  t h a t  "if  
t h e  t e s t a t o r ' s  r e a s o n s  a r e  good r e a s o n s  founded on t r u t h ,  
t h e n  they  come i n  under  s e c t i o n  i ( 6 )  [matters t o  which 
t h e  c o u r t  must have r e g a r d ] ,  and t h e r e  i s  no need t o  add 

a n y t h i n g  Our p r o v i s i o n a l  view i s  t h a t  t h e  
f i r s t  p a r t  of  s e c t i o n  i ( 7 )  i s  unnecessary .  

42 

3 . 2 4  S e c t i o n  l ( 7 )  a l s o  has  a n  e v i d e n t i a r y  a s p e c t ,  i n  
t h a t  it a l l o w s  t h e  c o u r t  t o  accept  such  evidence o f  t h e  
deceased's reasons ,  i n c l u d i n g  any s t a t e m e n t  i n  w r i t i n g ,  
s i g n e d  and d a t e d ,  as  i t  c o n s i d e r s  s u f f i c i e n t .  It is  i n  
o u r  view d e s i r a b l e  t h a t  t h e  c o u r t  should  have a v a i l a b l e  
any s ta tement  made o r a l l y  or i n  w r i t i n g  by the  deceased  
on a matter r e l e v a n t  t o  i t s  d e c i s i o n .  However, i t  i s  
d o u b t f u l  whether  s e c t i o n  l ( 7 )  i s  n e c e s s a r y  f o r  t h i s  purpose.  
The C i v i l  Evidence A c t  1968, s e c t i o n s  1 ,  2 ( 1 )  and 6 ( 3 )  
a p p e a r  t o  deal a d e q u a t e l y  w i t h  t h e  ground covered by 

42. 

43 .  

R e  Blanch [ 

could  be gi 
[19501. 

19671 1 W.L.R. 987; see a l s o  Re Smallwood 
369, i n  which t h e  c o u r t  s a i d  t h a t  ev idence  
.ven of  f a c t s  from which t h e  c o u r t  c o u l d  

i n f e r  t h e - r e a s o n s  o f  t h e  deceased, and Re Gregory 
[1970] 1 W.L.R. 1455 (C.A.). A P r a c t i c e  Note [1945] 
W . N . 2 1 0  under  which i t  was s a i d  t h a t  any s u g g e s t i o n  
of  t h e  t e s t a t o r ' s  weakness of mind ought to-be 
excluded w a s  e x p l a i n e d  by Buckley J. i n  R e  Blanch ,  
a t  991, t o  mean only  t h a t  " tes tamentary  c a p a c i t y ,  or 
t h e  l a c k  of it, i s  n o t  a matter which should be 
i n v e s t i g a t e d  on a n  a p p l i c a t i o n  under  t h i s  A c t ,  and 
t h a t  f e e b l e n e s s  of mind o r  unders tanding  cannot. 
c o n s t i t u t e  a reason  f o r  t h e  deceased's conduct which 
i s  r e l e v a n t  f o r  t h e  purpose of s e c t i o n  l ( 7 ) " .  

Albery,  The I n h e r i t a n c e  (Family Provis ion)  A c t  1938, 
p .23 .  
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s e c t i o n  1 ( 7 ) .  Under s e c t i o n  2 (  1 )  : 

' ' In  any c i v i l  proceedings a s ta tement  
made, whether  o r a l l y  o r  i n  a document 
o r  o t h e r w i s e ,  by any p e r s o n ,  ..., s h a l l ,  
s u b j e c t  t o  t h i s  s e c t i o n  and t o  r u l e s  of 
c o u r t ,  be admiss ib l e  a s  evidence of any 
f a c t  s t a t e d  t h e r e i n  of  w h i c h  d i r e c t  o r a l  
ev idence  by h i m  would be admissible". 

Under s e c t i o n  6 ( 3 ) :  

" I n  e s t i m a t i n g  t h e  we igh t ,  i f  any, t o  
be a t t a c h e d  t o  a s t a t e m e n t  admiss ib l e  
i n  ev idence  by v i r t u e  of  s e c t i o n  2 ... 
r ega rd  s h a l l  be had t o  a l l  t h e  c i r cums tances  
from which  any i n f e r e n c e  can reasonably 
be drawn a s  t o  t h e  accu racy  or o the rwise  of  
t h e  s t a t emen t . .  .I1 

I n  t h e s e  c i r cums tances  i t  seems t h a t  no a d d i t i o n a l  purpose 
i s  served by s e c t i o n  l ( 7 ) .  We propose t h a t  it be  repealed. 

(d)  Orders  which the  c o u r t  may make 

( i )  E x i s t i n g  powers 

3.25 The c o u r t  a t  p re sen t  may o r d e r  maintenance f o r  
t h e  s u r v i v o r  by way of p e r i o d i c a l  payments44 o r  a lump sum 
o r  both.45 
of a s p e c i f i e d  amount o r  f o r  payments equal t o  t h e  whole 
o r  p a r t  of t h e  income of t he  n e t  e s t a t e  o r  may p rov ide  f o r  
t h e  amount of t h e  payments t o  be f i x e d  i n  any o t h e r  way 
t h e  c o u r t  t h i n k s  f i t .46 

44. 1938 A c t ,  s .1 (2 ) ;  1965 A c t ,  s .26(3) .  

45. 1938 A c t ,  s . l ( 4 ) ;  1965 Ac t ,  s . 26 (3 ) .  

46. 1938 A c t ,  s .3(1A); 1965 A c t ,  s . 28 (3 ) .  

The o r d e r  may p rov ide  f o r  p e r i o d i c a l  payments 

A s u f f i c i e n t  p a r t  of the  n e t  e s t a t e  
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( b u t  no more than  i s  necessary)  may be set a s i d e  o r  
a p p r o p r i a t e d  t o  meet t h e  order.47 
r e s t r i c t i o n s  on the  c o u r t ’ s  power t o  o r d e r  a lump sum, 
T h i s  power is  u s e f u l  i n  t h e  case of s m a l l  e s t a t e s  where a 
lump sum i s  t h e  on ly  p r a c t i c a b l e  o r d e r .  

There a r e  no l o n g e r  any 
48 

3.26 Where a mar r i age  has  been t e rmina ted  by a decree 
of d i v o r c e  o r  n u l l i t y  and the c o u r t  has made an o r d e r  f o r  
f i n a n c i a l  p r o v i s i o n ,  a spouse cannot ,  on a l a t e r  a p p l i c a -  
t i o n  t o  va ry  t h a t  o r d e r  du r ing  j o i n t  l i v e s ,  o b t a i n  a lump 
sum o r  a v a r i a t i o n  of a lump sum,49 though a lump sum may 
be awarded on an o r i g i n a l  a p p l i c a t i o n  f o r  f i n a n c i a l  p r o v i -  
s i o n  made a f t e r  decree.” 
t h e r e  is any ground f o r  changing t h e  r u l e  under which a 
former spouse may be awarded a lump sum on a n  a p p l i c a t i o n  
f o r  f ami ly  p r o ~ i s i o n . ~ ’  
there i s  a new s i t u a t i o n .  A c a p i t a l  sum might be more 
r e a d i l y  a v a i l a b l e ,  and a lump sum may be the  most appro-  
p r i a t e  way of settling t h e  c l a i m , e s p e c i a l l y  where t h e  e s t a t e  

However, w e  do not t h i n k  t h a t  

On the  d e a t h  of t h e  o t h e r  p a r t y  

47. 

48. 

49. 

50. 

51. 

1938 Act ,  s . 3 ( 2 ) ;  1965 A c t ,  s . 2 8 ( 3 ) .  

Former r e s t r i c t i o n s  were removed by t h e  Family P rov i -  
s i o n  Act 1966, s .4.  

Matrimonial  Proceedings and P r o p e r t y  A c t  1970, s . 9 ( 5 ) .  
I f  there has  been a j u d i c i a l  s e p a r a t i o n ,  t h e  c o u r t  may 
s t i l l  e x e r c i s e  i t s  f u l l  range of powers on a subsequent  
divorce.  

See Williams v.  Williams [1971] 3 W.L.R.92, and POWYS 
v. P-711 3 W.L.R. 154. I n  t h e  l a t t e r  case it 
w a s ’ h e l d  t h a t  a l though  the power t o  o r d e r  a lump sum 
is  r e t r o s p e c t i v e  i t  should no t  be e x e r c i s e d  when the  
a p p l i c a t i o n ,  though i n  t h e  form of  an o r i g i n a l  a p p l i c a -  
t i o n ,  was i n  subs t ance  a n  a p p l i c a t i o n  t o  vary a n  
e a r l i e r  o r d e r  f o r  maintenance o r  secured p r o v i s i o n .  

1965 A c t ,  s . 26 (3 ) .  
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i s  no t  a large one. 52 

( i i )  Proposed a d d i t i o n a l  powers 

3.27 Under the  Matrimonial  Proceedings and Proper ty  
A c t  1970, s e c t i o n  4 ,  t h e  c o u r t  h a s  power i n  proceedings  
f o r  d ivo rce ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  t o  a d j u s t  
t h e  p rope r ty  of t he  spouses by o r d e r i n g  the  t r a n s f e r  o r  
s e t t l e m e n t  of any proper ty  of  e i t he r  spouse f o r  t h e  
b e n e f i t  of t h e  o t h e r  spouse o r  o f  any c h i l d  o f  t h e  family. 
Orde r ing  the t r a n s f e r  o r  s e t t l e m e n t  of s p e c i f i c  i t e m s  of 
p rope r ty  may be more d i f f i c u l t  i n  f ami ly  p r o v i s i o n  procee- 
d ings .  For i n s t a n c e ,  t h e  deceased ' s  i n t e r e s t  i n  a s p e c i f i c  
i t e m  of  p rope r ty  may have passed  unde r  h i s  w i l l  t o  a 
b e n e f i c i a r y .  The c o u r t  would t h e n  have t o  d e c i d e  not only 
whether  t o  t r a n s f e r  i t  t o  t h e  s u r v i v o r ,  but a l s o  whether 
t h e  b e n e f i c i a r y  should bea r  t h e  whole burden of  t h e  order.  
Neve r the l e s s ,  there  are c a s e s  i n  which i t  could  be argued 
t h a t  t h e  s u r v i v i n g  spouse has a j u s t i f i a b l e  claim t o  a 
s p e c i f i c  i t e m .  Fu r the r ,  it i s  o u r  view t h a t  the  e f f e c t i v e  
enforcement of suppor t  r i g h t s  r e q u i r e s  t h e  c o u r t  t o  have 
t h e  wides t  p o s s i b l e  powers t o  a l l o c a t e  o r  d i s t r i b u t e  
p rope r ty .  The t r a n s f e r  of a s p e c i f i c  a s s e t  may o f t e n  be a 
more convenient  way of meeting t h e  s u r v i v o r ' s  c l a i m  than 
t h e  award of  a lump sum, which  may e n t a i l  r e a l i s a t i o n  of 
assets a t  a n  inconvenient  o r  unfavourable  t i m e .  The power 

52. There i s  t h e  a d d i t i o n a l  f a c t o r  t h a t  t h e  power t o  award 
a lump sum i n  matrimonial  p roceedings  was in t roduced  
by t h e  Matr imonia l  Causes A c t  1963, s . 5 ( 1 ) .  For a 
t r a n s i t i o n a l  per iod  there w i l l  be cases  where the  
a p p l i c a n t  f o r  f ami ly  p r o v i s i o n  could not  have  been 
awarded a lump sum i n  ear l ie r  matrimonial  proceedings: 

53 

see ,  f o r  example, Re Shanahan '(1971) 115 Sol .  J. 687, 
i n  which a former w i f e ,  who ob ta ined  a d i v o r c e  before 
196 was awarded a lump sum i n  h e r  a p p l i c a t i o n  under 
s.22: 

53. The c o u r t  has wide powers t o  a l l o c a t e  t h e  burden of 
awards, see R e  P res ton  [ l 9 6 9 ]  1 W.L.R. 317, 321; 
para .  3 .52  below. 
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t o  o r d e r  a s e t t l e m e n t  of p rope r ty  would g i v e  t h e  c o u r t  
g r e a t e r  f l e x i b i l i t y  i n  making i t s  o r d e r .  For  example, 
it cou ld  o r d e r  t he  home t o  be s e t t l ed  on t h e  s u r v i v o r  
f o r  l i f e ,  o r  u n t i l  t h e  youngest c h i l d  reached 18.  

3 .28  For these r easons  we propose t h a t  i n  t h e  e x e r c i s e  
of i t s  fami ly  p r o v i s i o n  j u r i s d i c t i o n  t h e  cour t  shou ld  have 
power t o  o r d e r  the t r a n s f e r  o r  s e t t l e m e n t  of any p r o p e r t y  
forming p a r t  of the  e s t a t e  of t h e  deceased  f o r  t h e  b e n e f i t  
of t h e  s u r v i v i n g  spouse.54 Whether o r  no t  t h i s  p r o p o s a l  
i s  implemented g e n e r a l l y ,  it i s  of p a r t i c u l a r  importance 
t h a t  t h e  c o u r t  be g i v e n  power t o  t r a n s f e r  t o  o r  s e t t l e  on 
t h e  s u r v i v o r  an i n t e r e s t  i n  t he  ma t r imon ia l  home, as  t h i s  
i s  a n  i t e m  i n  which t h e  su rv ivo r  h a s  a s p e c i a l  i n t e r e s t .  
We have a l r e a d y  proposed t h a t  t h e  c o u r t  should have power 
t o  d e a l  w i t h  the  occupa t ion  of t h e  ma t r imon ia l  home and 
t h e  u s e  and enjoyment of t h e  household goods i n  f a m i l y  
p r o v i s i o n  p roceed ings ,  56 

3.29 We a l s o  propose t h a t  the c o u r t  should have power 
t o  a u t h o r i s e  the pu rchase  of p r o p e r t y  t o  be s e t t l e d  on 
t h e  s u r v i v o r .  We env i sage  t h a t  t h i s  power could be u s e d  
i n  c a s e s  where a home d i d  not form p a r t  of t h e  estate or 
where t h e  s u r v i v o r  wished t o  move t o  a n o t h e r ,  pe rhaps  
s m a l l e r ,  home, 

55 

~ ~ 

54. For proposa l s  concerning the  fo rmer  spouse and c h i l d r e n ,  
see below, p a r a s .  3.31 and 3.46. 

55. Th i s  is  recognised by t h e  i n t e s t a c y  r u l e s  u n d e r  which 
t h e  s u r v i v i n g  spouse is  e n t i t l e d  t o  r e q u i r e  a n  appro- 
p r i a t i o n  of t h e  matr imonial  home i n  s a t i s f a c t i o n  of  
h i s  o r  h e r  i n t e r e s t  i n  t he  e s t a t e :  I n t e s t a t e s '  E s t a t e s  
A c t  1952, Second Schedule. 

5 6 .  Paras .  1.24 and 2.43. 



3.30 Under s e c t i o n  4 ( c )  and ( d )  of the Matr imonia l  
Proceedings and Proper ty  A c t  1970 t h e  c o u r t  h a s  power t o  
v a r y  any a n t e - n u p t i a l  or p o s t - n u p t i a l  s e t t l e m e n t s  made 
on t h e  p a r t i e s  t o  t h e  marr iage.  W e  have c o n s i d e r e d  
whether a s imilar  power should be included i n  f a m i l y  
p r o v i s i o n  l e g i s l a t i o n ,  So f a r  as  s e t t l e m e n t s  on  t h e  
spouses  by t h i r d  p a r t i e s  a r e  concerned,  s i n c e  t h e  death 
of  one spouse ( i n  c o n t r a s t  t o  d i v o r c e )  must be regarded 
as  w i t h i n  t h e  contemplat ion o f  t h e  s e t t l o r ,  there seems 
no reason t o  d i s t u r b  t h e  s e t t l e m e n t .  So fa r  as  s e t t l e -  
ments by t h e  deceased a r e  concerned,  i f  they have  had t h e  
e f f e c t  of  d e f e a t i n g  t h e  s u r v i v i n g  spouse ' s  a p p l i c a t i o n  
for fami ly  p r o v i s i o n  it may be p o s s i b l e  t o  deal  w i t h  them 
under  t h e  powers w e  propose below.57 If they  have  not 
had t h a t  e f f e c t  there does not  a p p e a r  t o  be any  more 
reason  f o r  reopening them than  a t h i r d  p a r t y  s e t t l e m e n t .  
For t h e s e  r e a s o n s ,  w e  do not  regard power t o  v a r y  s e t t l e -  
ments a s  e s s e n t i a l ,  but  would welcome views on  t h i s  po in t .  

3.31 I n  mat r imonia l  p roceedings  an o r d e r  f o r  t h e  
t r a n s f e r  o r  s e t t l e m e n t  of p r o p e r t y  i s  f i n a l ,  Once such a n  
o r d e r  h a s  been made on a d e c r e e  of d ivorce  o r  n u l l i t y  a .  
spouse cannot apply  f o r  a f u r t h e r  t r a n s f e r  o r  s e t t l e m e n t  
d u r i n g  t h e  l i fe t ime of t h e  o t h e r  spouse.58 W e  c o n s i d e r ,  
however, t h a t  power t o  t r a n s f e r  and s e t t l e  p r o p e r t y  might 
be u s e f u l  when t h e  o t h e r  spouse has  died and an appl ica-  
t i o n  f o r  family p r o v i s i o n  has  been made by t h e  former  
spouse.  The arguments  a r e  s i m i l a r  t o  those i n  favour  of 
a l lowing  a former  spouse t o  be awarded a lump sum i n  
f a m i l y  p r o v i s i o n  proceedings.  A new s i t u a t i o n  has  a r i s e n ,  
and proper ty  m i g h t  be more r e a d i l y  a v a i l a b l e  f o r  t r a n s f e r  

57. Paras .  3.69-3.75. 

58. Matr imonial  Proceedings and Proper ty  A c t  1970, ss. 4 
and 9 ( 2 ) .  If  t h e r e  h a s  been a j u d i c i a l  s e p a r a t i o n  
t h e  c o u r t  may e x e r c i s e  a l l  i t s  powers t o  order f inan-  
c i a l  p r o v i s i o n  on a subsequent  divorce.  
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o r  s e t t l e m e n t .  Such powers could be u s e f u l  where on  d ivo rce  
a husband had g iven  an undertaking t h a t  h i s  wife  would be 
al lowed t o  occupy t h e  home and the  amount of main tenance  
payab le  by him had been reduced a c c o r d i n g l y ;  on h i s  dea th  
t h e  c o u r t  might t h i n k  i t  a p p r o p r i a t e  t o  avard the  w i f e  a 
l i f e  i n t e r e s t  i n  t h e  home. We make no proposal  on t h i s  
p o i n t ,  bu t  i n v i t e  views. 

( e )  Effect of remarr iage 

3.32 The p r e s e n t  r u l e  is t h a t  o r d e r s  f o r  f a m i l y  p rov i -  
s i o n  i n  f avour  of a s u r v i v i n g  spouse o r  former spouse  cease 
on the  dea th  o r  r emar r i age  of t h e  payee.59 T h i s  r u l e  a l s o  
a p p l i e s  t o  o r d e r s  f o r  p e r i o d i c a l  payments made i n  matr imonial  
proceedings.  6o There  a r e ,  however, grounds f o r  d i s t i n g u i s h -  
i n g  a remarr iage which fo l lows  t h e  d e a t h  of t h e  o t h e r  spouse 
from one which f o l l o w s  a decree of d i v o r c e  o r  n u l l i t y .  When 
a spouse l e a v e s  a n  i n t e r e s t  i n  p r o p e r t y  t o  t h e  o t h e r  spouse 
by w i l l ,  it i s  now less common t o  make t h a t  i n t e r e s t  cease  
on remarr iage.  The s u r v i v o r ' s  r i g h t  t o  a l i f e  i n t e r e s t  on 
an i n t e s t a c y  does no t  come t o  an end on remarr iage.  I n  many 
c a s e s  the s u r v i v o r  would be e l d e r l y ;  i t  could be a rgued  
t h a t  t h e  p r e s e n t  r u l e  i s  u n f a i r  i n  t h a t  it a u t o m a t i c a l l y  - 

d e p r i v e s  t h e  s u r v i v o r  of t h e  i n t e r e s t ,  even i f  t h e  remarriage 
brought  no a d d i t i o n a l  Sources of income. If it w e r e  decided 
t h a t  r emar r i age  should not  a u t o m a t i c a l l y  bring a n  o r d e r  t o  
a n  end,  t h e  c o u r t  would, of cour se ,  have power t o  reduce the  
payments under t h e  o r d e r  o r  even t o  end them i f  r emar r i age  
had r e s u l t e d  i n  a change i n  t h e  c i r cums tances  of the  survivor .  
We accord ing ly  propose t h a t  r emar r i age  should not  automatic- 
a l l y  b r i n g  t o  a n  end a n  o r d e r  i n  f a v o u r  of a s u r v i v i n g  spouse 
unde r  t h e  1938 Act .  

59. 1938 A c t ,  s . l ( Z ) ( a ) ;  1965 A c t ,  s .26(3) .  

60.  Matrimonial  Proceedings and P r o p e r t y  Act 1970, ss.7(2) 
and ( 3 ) .  See Report  on F i n a n c i a l  P rov i s ion  i n  Matr i -  
monial  P roceed ings ,  Law Com. No.25, para.  14. 



3.33 The arguments  above a r e  d i r e c t e d  only  t o  t h e  case 
of remarr iage by t h e  surv iv ing  spouse of a marriage subsis- 
t i n g  a t  t h e  t i m e  of dea th .  Where the marr iage bond had 
a l r e a d y  been severed61 dur ing  the l i f e t i m e  of the  deceased, 
w e  c o n s i d e r  t h a t  t h e  e x i s t i n g  r u l e  should remain,  namely, 
t h a t  a former spouse who has  remarried is  n o t  e n t i t l e d  t o  
f a m i l y  p r o v i s i o n ,  whether t h e  r e m a r r i a g e  occurred  before 
o r  a f te r  t h e  dea th .  The reasons  f o r  t h i s  view are  f u l l y  
expla ined  i n  o u r  Report  on F i n a n c i a l  Provis ion  i n  Matri- 
monial  Proceedings.  ' 2 

3 APPLICATIONS BY CHILDREN 

3.34 Although w e  a r e  concerned p r i m a r i l y  w i t h  t h e  mutual 
r i gh t s  and o b l i g a t i o n s  of husband and wife ,  f a m i l y  provis ion 
law a l s o  a p p l i e s  t o  c h i l d r e n .  W e  t h ink  t h a t  comprehensive 
t rea tment  of t h i s  branch of t h e  l a w  i s  necessary ;  accordingly 
w e  deal i n  t h i s  s e c t i o n  wi th  a p p l i c a t i o n s  by c h i l d r e n ,  and 
i n  the f o l l o w i n g  sec t ion6?  w i t h  a p p l i c a t i o n s  by o t h e r  depen- 
d a n t s  of t h e  deceased. 

( a )  C h i l d r e n  e n t i t l e d  t o  apply 

( i )  E x i s t i n g  p o s i t i o n  

3.35 Under t h e  1938 A c t ,  s e c t i o n  1 (  1 ) ,  the  f o l l o w i n g  
c a t e g o r i e s  of c h i l d r e n  may apply  f o r  maintenance from t h e  
estate of t h e  deceased: 

" ( b )  a daughter  who h a s  n o t  been m a r r i e d ,  or 
who i s ,  by reason  of some mental  o r  
p h y s i c a l  d i s a b i l i t y ,  incapable  of maintain-  
i n g  herself, 

~ ~~~ ~ 

61. 

62. Law Com. No.25, para.14. 

63. Para .  3.47 below. 

Whether by a decree  of d i v o r c e  o r  n u l l i t y .  
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( c )  a son who has  n o t  a t t a i n e d  the  age  of 
64 21 y e a r s ,  

( d )  a son  who is, by r e a s o n  of some menta l  
o r  p h y s i c a l  d i s a b i l i t y ,  incapable  o f  
m a i n t a i n i n g  h imsel f"  

The  d e f i n i t i o n  of "son" and t fdaughter"  inc ludes  b o t h  adopted 
and i l l e g i t i m a t e  c h i l d r e n  as w e l l  a s  posthumous c h i l d r e n  of 
t h e  deceased.65 A s  a p r a c t i c a l  m a t t e r ,  t h e  c i rcumstances  i n  
which a n  a p p l i c a t i o n  by a c h i l d  is  l i k e l y  t o  be made a r e :  

( a )  when t h e  w i l l  f a i l s  t o  make any p r o v i s i o n  
o r  r e a s o n a b l e  p r o v i s i o n  f o r  t h e  c h i l d ;  o r  

(b)  on a n  i n t e s t a c y ,  where  t h e  r i g h t s  o f  t h e  
s u r v i v i n g  spouse,  who may o r  may n o t  be a 
p a r e n t  of t h e  c h i l d ,  have exhausted the  
es ta te  o r  l e f t  i n s u f f i c i e n t  t o  p r o v i d e  f o r  
t h e  c h i l d .  

( i i )  Proposed e x t e n s i o n  of d e f i n i t i o n  
of c h i l d r e n  

3.36  A c h i l d  who i s  n o t  the d e c e a s e d ' s  own c h i l d  o r  
adopted  c h i l d  h a s  no r i g h t  t o  c l a i m  any share  of  the  e s t a t e ,  
e i t he r  on i n t e s t a c y  o r  under  f a m i l y  p r o v i s i o n  l a w .  Thus, 
c h i l d r e n  of t h e  deceased's spouse,  o r  of t h i r d  p a r t i e s ,  who 
have been t r e a t e d  as  p a r t  of t h e  deceased's f a m i l y ,  have no 
r igh ts  a g a i n s t  t h e  deceased ' s  estate.  If a man leaves an 
i l l e g i t i m a t e  c h i l d ,  t h e n ,  even i f  he never  c o n t r i b u t e d  t o  
i t s  suppor t ,  t h e  c h i l d  has  s u c c e s s i o n  r i g h t s  on i n t e s t a c y  
and i s  e n t i t l e d  t o  apply  fo r  maintenance from t h e  e s t a t e ;  

6 4 .  The age  l i m i t  o f  21 was p r e s e r v e d  by s.5 of t h e  Family 
Law Reform A c t  1969 (which lowered t h e  age o f  m a j o r i t y  
t o  e i g h t e e n ) .  

65. s .5 ( l ) ,  a s  amended by t h e  Family Law Reform A c t  
1969, s.18. 
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b u t  i f  a man a c c e p t s  f u l l  r e s p o n s i b i l i t y  f o r  h i s  wi fe‘s  
c h i l d r e n  by a prev ious  marr iage ,  wi thout  a f o r m a l  adopt ion,  
t h o s e  c h i l d r e n  have no r i g h t s  a g a i n s t  h i s  estate.  66 

3 .37  Under t h e  Matr imonial  Proceedings and Proper ty  A c t  
1970, on g r a n t i n g  a decree of d i v o r c e ,  n u l l i t y  or  j u d i c i a l  
s e p a r a t i o n  t h e  c o u r t  may o r d e r  e i t h e r  spouse t o  make f inan-  
c i a l  p r o v i s i o n  f o r  a “ c h i l d  of  t h e  family”.67 
is wider  t h a n  s t e p c h i l d r e n  a s  it i n c l u d e s  a c h i l d  who may 
n o t  be t h e  c h i l d  o f  e i t h e r  p a r t y  t o  t h e  m a r r i a g e ,  i f  t h a t  
c h i l d  has  been t r e a t e d  by both p a r t i e s  a s  a c h i l d  of t h e i r  
family.  Before making an o r d e r  a g a i n s t  a p a r t y  i n  favour 
of  a c h i l d  who i s  not  t h e  c h i l d  of t h a t  p a r t y  t h e  cour t  must 
have regard  t o  a l l  t h e  c i rcumstances  r e l a t i n g  t o  t h e  assump- 
t i o n  of r e s p o n s i b i l i t y  f o r  t h e  c h i l d  by t h a t  p a r t y .  

3 .38  On a d i v o r c e  t h e  c o u r t  i s  dea l ing  w i t h  t h e  obl i -  
g a t i o n s  of both spouses  towards a c h i l d  of t h e i r  family.  
I n  t h e  c a s e  of d e a t h  one i s  concerned wi th  t h e  o b l i g a t i o n  
of t h e  deceased towards t h e  c h i l d ,  which should n o t  depend 
on whether t h e  deceased h i s  spouse had t r e a t e d  the  c h i l d  
as a c h i l d  of t h e i r  family.  I n  our  view where t h e  deceased 
had>reated,a  c h i l d  a s  a c h i l d  of  his family t h a t  c h i l d  
should be e n t i t l e d  t o  apply f o r  f a m i l y  p r o v i s i o n  from the  
es ta te ,  and w e  so propose.  The c o u r t  should,  of  course ,  
have regard  t o  a l l  t h e  c i rcumstances  concerning t h e  r e l a t i o n -  
s h i p  between t h e  c h i l d  and t h e  deceased ,  a s  i n  t h e  case  of 
divorce.. 

T h i s  category 

68 

69 

66. 

67. 

68. 

69. 

I n  c o n t r a s t ,  i f  t h a t  man w e r e  k i l l e d  by t h e  negl igence 
of a n o t h e r ,  a dependent s t e p c h i l d  would be e n t i t l e d  t o  
c la im under  t h e  F a t a l  A c c i d e n t s  A c t s  1846-1959. 
See Hopkins, “Family P r o v i s i o n  on Death” ( 1971) 35 Conv. 
72, 80. 

s s . 3  and 2 7 ( 1 ) ;  t h e  A c t  implements t h e  recommendations 
of t h e  Law Commission Report  on Financia l  P r o v i s i o n  i n  
Matr imonial  Proceedings,  Law Com. 25, p a r a s .  23-32. 

s . 5 ( 3 ) ;  see below, para .  3 . 4 5 .  

See below, p a r a .  3.45, 
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( i i i )  P o s i t i o n  of a d u l t  o r  marr ied c h i l d r e n  

3 . 3 9  The age l i m i t  of 21 on a p p l i c a t i o n s  by a son  d i f f e r s  
from t h e  age l i m i t  on o r d e r s  f o r  f i n a n c i a l  p r o v i s i o n  i n  
d i v o r c e  and o t h e r  matr imonial  p roceed ings .  Under t h e  Matri- 
monial  Proceedings and Property A c t  1970, s e c t i o n  no 
o r d e r  o t h e r  t han  a s e t t l e m e n t  o r  v a r i a t i o n  of a s e t t l e m e n t ,  
may be made i n  f a v o u r  o f  a c h i l d  who h a s  a t t a i n e d  t h e  a g e  
of e igh teen .  By way of  excep t ion ,  however, s e c t i o n  8(3) 
p r o v i d e s  t h a t  t h e  c o u r t  may make a n  o r d e r  o r  extend a n  o rde r  
i n  f avour  of a c h i l d  o v e r  t h a t  age if it appears  t o  the cour t  
t h a t :  

" ( a )  t h a t  c h i l d  is, o r  w i l l  be, o r  i f  such 
a n  o r d e r  o r  p r o v i s i o n  w e r e  made would 
be, r e c e i v i n g  i n s t r u c t i o n  a t  an e d u c a t i o n a l  
e s t a b l i s h m e n t  o r  undergoing  t r a i n i n g  f o r  
a t r a d e ,  p r o f e s s i o n  o r  v o c a t i o n ,  whe the r  
o r  n o t  he i s  a l s o ,  o r  w i l l  a l s o  be, i n  
g a i n f u l  employment; o r  

( b )  there a r e  s p e c i a l  c i r cums tances  which 
j u s t i f y  t h e  making of the o r d e r  o r  
p r o v i s i o n .  I' 

If we are t o  r e t a i n  a n  age l i m i t  f o r  a n  a p p l i c a t i o n  by a 
son f o r  f ami ly  p r o v i s i o n  we can see no reason why it should 
be d i f f e r e n t  from t h a t  a p p l i c a b l e  i n  matr imonial  proceedings.  

3 . 4 0  A t  p r e s e n t  t h e r e  i s  no age l i m i t  f o r  a n  a p p l i c a t i o n  
by a n  unmarried daugh te r .  C o n s i d e r a t i o n s  of e q u a l i t y  suggest 
t h a t  t h e r e  should be no d i f f e r e n c e  between the  r ights of  
c h i l d r e n  of d i f f e r e n t  sexes.  A l l  shou ld  have t h e  same r i g h t  
t o  app ly  f o r  f ami ly  p rov i s ion .  

70. See  Report on F i n a n c i a l  P r o v i s i o n  i n  Matr imonial  
Proceedings,Law Com. No.25, p a r a s .  37-39. 
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3.41 There a r e  precedents  i n  o t h e r  j u r i s d i c t i o n s  f o r  
e l i m i n a t i n g  a l l  age l i m i t s . 7 1  
i n  England on claims by unmarried daughters  i s  presumably 
because it was thought  t h a t  a n  unmarr ied d a u g h t e r  was l i k e l y  
t o  be a n  a c t u a l  dependant of a deceased p a r e n t .  Although it 
may be more common f o r  a p a r e n t  t o  l e a v e  an a d u l t  daughter 
dependent on him t h a n  a n  a d u l t  son  so dependent (excluding 
c a s e s  of  i n c a p a ~ i t y ) ~ ’  i t  is  n o t  impossible  f o r  a n  a d u l t  son 
t o  be  dependent on a parent .  The argument a g a i n s t  removing 
t h e  age l i m i t  i s  t h a t  i t  might encourage able-bodied sons 
capable  of s u p p o r t i n g  themselves t o  apply for a s h a r e  of t h e  
estate,  thereby p o s s i b l y  i n c u r r i n g  c o s t s  to  be p a i d  from t h e  
e s t a t e  and reducing  t h e  share  of  t h e  surv iv ing  spouse  o r  
o t h e r  b e n e f i c i a r i e s .  However, t h e  chances of such  a son ( o r ,  
indeed,  of  a daughter  i n  t h e  same p o s i t i o n )  succeeding  would 
be remote. There a r e  no f i g u r e s  a v a i l a b l e ,  b u t  repor ted  
c a s e s  do not  sugges t  a g r e a t  number of a p p l i c a t i o n s  by 
unmarried daughters .  One s o l u t i o n  would be t o  l i m i t  the  
r i g h t  t o  apply t o  those  c h i l d r e n ,  of any age,  who were actu-  
a l l y  dependent on t h e  deceased a t  t h e  time of h i s  death;  bu t  
t h i s  would r u l e  o u t  a claim a g a i n s t  t h e  e s t a t e  o f  a parent  
who had unreasonably re fused  t o  suppor t  an a d u l t  c h i l d  dur ing  
h i s  l i f e t i m e .  We c o n s i d e r  t h a t  t h e  b e t t e r  s o l u t i o n  would b e  

t o  remove a l l  age l i m i t s ,  l e a v i n g  t h e  cour t  t o  d i s t i n g u i s h  
between t h e  d e s e r v i n g  and t h e  undeserving.  

The absence of any age  l i m i t  

71. There i s  no age l i m i t  i n  t h e  Republic of I r e l a n d ,  
Succession A c t  1965, s.117, or i n  most of  t h e  A u s t r a l i a n  
S t a t e s  o r  i n  New Zealand: W r i g h t , T e s t a t o r ’ s  Famil 
Maintenance i n  A u s t r a l i a  and New Zealand (2nd ed.  :966) 
PP. 120,  123 f f .  

72. According t o  t h e  National. C o u n c i l  f o r  t h e  S i n g l e  Woman 
and h e r  Dependants t h e r e  a r e  o v e r  250,000 s i n g l e  women 
who have g i v e n  up employment o r  prospec ts  t o  c a r e  f o r  
e l d e r l y  p a r e n t s  o r  o t h e r  r e l a t i v e s :  The Problems of 
t h e  S i n g l e  Woman wi th  Dependants (1970) .  



3.42 There remains the  ques t ion  whether  t h e r e  is  any 
meri t  i n  the p r o v i s i o n  t h a t  a daugh te r  may claim o n l y  i f  
s h e  h a s  no t  married.73 
s i b i l i t y  f o r  m a i n t a i n i n g  h e r  pas ses  t o  t h e  husband on 
mar r i age ,  i n  o u r  view t h e  r e s t r i c t i o n  i s  capable of 
c a u s i n g  ha rdsh ip ,  f o r  example, i n  t h e  c a s e  of a widow w i t h  
young c h i l d r e n  who h a s  not  been p rov ided  f o r  by h e r  deceased 
husband.74 To a v o i d  p o s s i b l e  h a r d s h i p ,  we propose t h a t  the  
c o n d i t i o n  t h a t  a daugh te r  can apply o n l y  i f  unmarried be 
removed. T h i s  p r o p o s a l  i s  u n l i k e l y  t o  l e a d  t o  any subs t an -  
t i a l  i n c r e a s e  i n  the number of c a s e s  s i n c e  a mar r i ed  
daugh te r  whose husband i s  suppor t ing  h e r  would n o t  be l i k e l y  
t o  make o r  succeed i n  a n  a p p l i c a t i o n  a g a i n s t  the estate.  

Although i n  p r i n c i p l e  t h e  respon-  

3.43 To summarise, w e  propose t h a t  any c h i l d  of t h e  
deceased,  whether o v e r  o r  under 21 and whether mar r i ed  or 
unmarried should be a b l e  t o  apply f o r  f ami ly  p r o v i s i o n .  If,  
c o n t r a r y  t o  ou r  p r o p o s a l ,  an age l i m i t  i s  r e t a i n e d  we t h i n k  
t h a t  i t  should be 18 f o r  both sons and daughters ,  as  i n  t h e  
c a s e  of  matr imonial  proceedings;  and t h a t  a c h i l d  o v e r  18 
shou ld  be e n t i t l e d  t o  app ly  f o r  f ami ly  p rov i s ion  o n l y  i n  the  
c i r cums tances  s p e c i f i e d  i n  s e c t i o n  8 ( 3 ) ( a )  and ( b )  o f  t h e  
Matr imonia l  Proceedings and P rope r ty  A c t ,  1970, which a r e  - 

set  o u t  i n  paragraph 3.39 above. 

73. Or is i n c a p a c i t a t e d ,  see p a r a .  3.35 above. 

74. A t  p re sen t  a daugh te r  whose m a r r i a g e  has been 
annu l l ed  may c l a im:  Re Rodwell [1970] Ch. 726. 
The comment h a s  been made t h a t :  "It is  hard t o  see 
any r a t i o n a l  basis f o r  a r u l e  which excludes a daughter  
who has  been l e f t  a p e n n i l e s s  widow w i t h  s e v e r a l  c h i l -  
d r e n  t o  s u p p o r t ,  but  which i n c l u d e s  a c h i l d l e s s  daughter 
whose marr iage h a s  been a n n u l l e d  and who can c l a i m  
f i n a n c i a l  p r o v i s i o n  from her fo rmer  husband": H a l l  

L . J .  213; see  a l s o  T y l e r ,  Family P r o v i s i o n  



(b)  Matters t o  be c o n s i d e r e d  by t h e  c o u r t  

3.44 I n  de te rmining  whether t h e  deceased has made 
reasonable  p r o v i s i o n  f o r  t h e  maintenance of a c h i l d ,  t h e  
matters which t h e  c o u r t  a t  p r e s e n t  h a s  t o  c o n s i d e r  a r e  the  
same a s  those  a p p l i c a b l e  i n  the  case of a spouse.75 
cons idered  these c r i t e r i a  i n  r e l a t i o n  t o  a p p l i c a t i o n s  by 
spouses76 and proposed c e r t a i n  changes  t o  make them cor- 
respond,  as f a r  as  p o s s i b l e ,  w i t h  t h e  c r i t e r i a  a p p l i e d  
by t h e  c o u r t  i n  a p p l i c a t i o n s  f o r  f i n a n c i a l  p r o v i s i o n  a f t e r  
a decree .  I n  a p p l i c a t i o n s  by c h i l d r e n  f o r  f a m i l y  provis ion  
the c r i t e r i a  should ,  i n  o u r  view, a l s o  correspond,  a s  f a r  
as  p o s s i b l e ,  w i t h  t h o s e  l a i d  down f o r  c h i l d r e n  by t h e  
Matr imonial  Proceedings and P r o p e r t y  A c t  1 9 7 0 . ~ ~  Again, 
it must be t a k e n  i n t o  account  t h a t  t h e  c i rcumstances  a r e  
n o t  n e c e s s a r i l y  t h e  same, and t h a t  there a r e  some mat te rs  
which a r e  r e l e v a n t  t o  only one t y p e  of a p p l i c a t i o n .  With 
t h i s  i n  mind we propose t h a t  i n  f a m i l y  p r o v i s i o n  appl ica-  
t i o n s  t h e  c o u r t  should have regard t o  

We 

The f i n a n c i a l  needs of  t h e  c h i l d ;  

The income, e a r n i n g  c a p a c i t y  ( i f  a n y ) ,  
p r o p e r t y  and o t h e r  f i n a n c i a l  r e s o u r c e s ;  

The o b l i g a t i o n s  and r e s p o n s i b i l i t i e s  of 
t h e  deceased towards t he  c h i l d  and towards 
any o t h e r  a p p l i c a n t  f o r  family p r o v i s i o n  
o r  an.y beneficiar.y;  

75. Para.  3.16 above. 

7 6 ,  Paras .  3.17-3.20 above. 

77. s.5( 2) and ( 3 ) ,  which i s  set o u t  i n  t h e  Appendix t o  
t h i s  Paper .  See para .  3.17 above i n  which w e  make 
a s i m i l a r  proposa l  i n  r e l a t i o n  t o  a p p l i c a t i o n s  by a 
s u r v i v i n g  spouse.  



( d )  The s i z e  and n a t u r e  of the  e s t a t e ;  

( e )  Any p h y s i c a l  o r  mental  d i s a b i l i t y  of 
the c h i l d ;  

( f )  If  a p p r o p r i a t e ,  t h e  manner i n  which he 
w a s  be ing  o r  might e x p e c t  t o  be educa ted  
o r  t r a i n e d ;  

(g)  O t h e r  c i rcumstances .  

O t h e r  c i rcumstances  might i n c l u d e ,  f o r  example, any  previous 
o r d e r  made i n  r e s p e c t  of the  c h i l d  i n  any mat r imonia l  pro- 
c e e d i n g s ,  t h e  f i n a n c i a l  p o s i t i o n  of t h e  o t h e r  p a r e n t ,  i f  
l i v i n g ,  and, i n  t h e  c a s e  of an a d u l t  c h i l d ,  h i s  conduct .  
Our views concern ing  the  deceased ' s  reasons78 a r e  e q u a l l y  
a p p l i c a b l e  t o  a p p l i c a t i o n s  by c h i l d r e n .  

3 . 4 5  
a l t h o u g h  not  t h e  deceased's own c h i l d ,  has been treated by 
t h e  deceased as a c h i l d  of h i s  f a m i l y ,  the c o u r t  s h o u l d  a l s o  
have r e g a r d  t o  t h e  f o l l o w i n g  matters, which a r e  set o u t  i n  
t h e  Matr imonial  Proceedings  and P r o p e r t y  A c t  1970, s e c t i o n  

When c o n s i d e r i n g  an a p p l i c a t i o n  by a c h i l d  who, 

5 ( 3 )  : 

( a )  t o  whether  the  deceased  had assumed any  
r e s p o n s i b i l i t y  f6r the chi ld:  s maintenance 
and,  i f  so ,  t o  the  e x t e n t  t o  which, and 
t h e  bas i s  upon which,  t h e  deceased assumed 
t h a t  r e s p o n s i b i l i t y  and t o  t h e  l e n g t h  of 
t i m e  f o r  which t h e  deceased d ischarged  t h a t  
r e s p o n s i b i l i t y  ; 

(b) t o  whether  i n  assuming and d i s c h a r g i n g  t h a t  
r e s p o n s i b i l i t y  t h e  deceased did so knowing 
t h a t  t h e  c h i l d  w a s  n o t  h i s  o r  h e r  own; 

78. Paras .  3.22-3 .24  above. 
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( c )  t o  t h e  l i a b i l i t y  of any o t h e r  p e r s o n  
t o  maintain t h e  c h i l d .  

( c )  Powers of t he  c o u r t  

3.46 The c o u r t  now has power t o  o rde r  p r o v i s i o n  for 
c h i l d r e n  by way of p e r i o d i c a l  payments o r  by a lump sum 
payment o r  by bo th  means.79 W e  t h i n k  t h a t  t h e  a d d i t i o n a l  
powers proposed above" t o  o r d e r  a t r a n s f e r  o r  se t t l emen t  
of p rope r ty  i n  f avour  of a spouse should a l s o  be a v a i l a b l e  
i n  r e s p e c t  of c h i l d r e n .  The case f o r  a l lowing t h e  court  
t o  have these powers i n  family p r o v i s i o n  c a s e s  i s  a s  
s t r o n g  a s  i n  matr imonial  proceedings.  Since t he  cour t  i s  
d e a l i n g  w i t h  a f i x e d  body of a s s e t s ,  there may be even 
g r e a t e r  scope f o r  the use of these powers i n  f a m i l y  provi- 
s i o n  cases .  

4 APPLICATION BY OTHER DEPENDANTS 

3.47 It may be t h a t  t h e  c l a s s  o f  a p p l i c a n t s  e n t i t l e d  
t o  apply f o r  f ami ly  p rov i s ion ,  a t  p re sen t  l i m i t e d  t o  the  
spouse,  former spouse and c h i l d r e n  of the deceased,  should 
be extended. The Family Law P r o j e c t  of the  O n t a r i o  Law 
Reform Commission have expressed the view t h a t  a l l  a c t u a l  
dependants should have t h e  r i g h t  t o  apply: 81 

"There may a l s o  have been o t h e r  pe r sons  
whom t h e  deceased was suppor t ing ,  and 
he may not  have covered t h e s e  commitments 
adequa te ly  i n  h i s  w i l l ,  h e  may have no 
w i l l ,  o r  h i s  w i l l  may be i n v a l i d .  The 
c o u r t  should have a d i s c r e t i o n  t o  c o n t i n u e  
a g a i n s t  t h e  e s t a t e  of t h e  deceased, on such 
terms a s  t o  amount and mode of payment a s  
it may t h i n k  reasonable ,  support  o b l i g a t i o n s  
i n  e x i s t e n c e  a t  t h e  d a t e  of  death,  whether  
l e g a l  o r  de  f ac to . "  

-- 
79. 1938 A c t ,  s . 1 ( 2 )  and ( 4 ) .  

80.  Pa ras .  3.27-3.30. 

81. Study on P rope r ty  Sub jec t s .  Vol.  111, P a r t  I V ,  Conclu- 
- s i o n s  Chap te r  3, p.539 ( r e v . ) .  See a l s o  Vol.  111, 
P a r t  111, C h .  3 ,  p.478 f f .  
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T h i s  q u e s t i o n  h a s  a l s o  been cons idered  by t h e  Law Reform 
Committee of Western Aus t ra l ia .82  
t h a t  persons  o t h e r  t h a n  t h e  s u r v i v i n g  spouse and c h i l d r e n  
may have been dependent on t h e  deceased can be found i n  the  
F a t a l  Accidents  A c t s  1846-1959 under  which a c la im c a n  be 
brought  on behalf  of  a wide c l a s s  o f  dependants  of  t h e  
deceased.83 
should be recognised could  be avoided by making t h e  r i g h t  
t o  apply  depend, so f a r  a s  a p p l i c a n t s  o t h e r  than  a spouse 
o r  c h i l d  a r e  concerned,  no t  on t h e  a p p l i c a n t ' s  r e l a t i o n s h i p  
t o  t h e  deceased b u t  on whether  t h e  deceased had i n  fac t  
been c o n t r i b u t i n g  t o  t h e  suppor t  of t h e  a p p l i c a n t .  I n  o t h e r  
words,  we t h i n k  t h a t  c o n s i d e r a t i o n  should  be g iven  t o  exten- 
d i n g  t h e  r i g h t  t o  apply  f o r  fami ly  p r o v i s i o n  t o  a l l  persons  
who w e r e  i n  f a c t  wholly o r  p a r t i a l l y  dependent on t h e  
deceased a t  t h e  t ime of h i s  death.  There  a r e  many f a c t o r s  
t o  be cons idered  b e f o r e  such a change could  be made. For  
example, i t  might be a p p r o p r i a t e  t o  a t t a c h  s p e c i a l  weight  
t o  t h e  deceased ' s  i n t e n t i o n s .  W e  s h o u l d  welcome views on 
whether  t h e  class of a p p l i c a n t s  s h o u l d  be extended and,  i f  
so ,  how a w i d e r  class of dependants should  be d e f i n e d .  

Recogni t ion  of t h e  f ac t  

The problem of d e c i d i n g  which r e l a t i o n s h i p s  

82. Working Paper  on T e s t a t o r s '  Family Maintenance ( 1968) 
p a r a s .  66-67. They suggested t h e  fo l lowing  formula :  
"any person  who h a s  been wholly o r  p a r t l y  main ta ined  
by t h e  deceased and f o r  whose maintenance t h e  deceased 
had some moral  r e s p o n s i b i l i t y  a t  t h e  t i m e  of h i s  
death."  

83.  The class i n c l u d e s  not  only t h e  spouse and c h i l d r e n  
but  a l s o  t h e  p a r e n t s ,  g r a n d p a r e n t s ,  g r a n d c h i l d r e n ,  
b r o t h e r s ,  s isters,  u n c l e s  o r  a u n t s .  
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5 TIME AND MANNER OF APPLICATION 

3.48 Under t h e  1938 Act,  s e c t i o n  2 ( 1 )  a s  amended by t h e  
Family P r o v i s i o n  A c t  1966, s e c t i o n  5: 

"an a p p l i c a t i o n  ... sha 1 n o t ,  wi thout  t h e  
permiss ion  of t h e  c o u r t g 4  be made a f t e r  t h e  
end of t h e  per iod  of s i x  months85 from t h e  
date on which r e p r e s e n t a t i o n  i n  regard t o  
the  e s t a t e  of t h e  deceased i s  first t a k e n  
o u t  .!I 

S e c t i o n  26(1)  of  t h e  1965 A c t  i s  i n  s i m i l a r  t e r m s .  The 
p e r s o n a l  r e p r e s e n t a t i v e s  a r e  p r o t e c t e d  i f ,  no a p p l i c a t i o n  
having been made, they  d i s t r i b u t e  any p a r t  of the  e s t a t e  
a f t e r  t h e  e x p i r a t i o n  of t h e  six months' p e r i o d ,  b u t  t h i s  i s  
wi thout  p r e j u d i c e  t o  any r igh t  t o  recover  any p a r t  of t h e  
e s t a t e  d i s t r i b u t e d . 8 6  We do n o t  propose any amendment of 
these p r o v i s i o n s .  A time l i m i t  f o r  a p p l i c a t i o n s  h a s  t o  
ba lance  t h e  i n t e r e s t s  of t h e  p o s s i b l e  a p p l i c a n t s  f o r  family 
p r o v i s i o n  a g a i n s t  t h e  need f o r  c e r t a i n t y  i n  a d m i n i s t e r i n g  
t h e  e s t a t e ,  and we t h i n k  t h e  p r e s e n t  balance is fa i r .  

84. See Re  R u t t i e  [1970] 1 W.L.R. 89 ( e x t e n s i o n  of  time 

85. I n  New Zealand t h e  normal p e r i o d  f o r  a p p l i c a t i o n  i s  

allowed i n  " i n t e r e s t s  of j u s t i c e " ) .  

twelve months, bu t  a p p l i c a t i o n s  i n  r e s p e c t  of minors 
o r  persons  under  any i n c a p a c i t y  can be made a t  any 
t ime w i t h i n  two years .  

86.  1938 Act ,  s.l(lB); 1965 A c t ,  s .28(1) .  
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3.49 A t  p r e s e n t  there i s  no p r o v i s i o n  f o r  e n s u r i n g  t h a t  
a l l  persons  who might  be p o s s i b l e  a p p l i c a n t s  a r e  n o t i f i e d  
of  t h e i r  r i g h t  t o  a p p l y ,  o r  of any pending claim by a n o t h e r  
dependant.  The s u g g e s t i o n s  has  been made, i n  r e l a t i o n  t o  
t h e  l e g i s l a t i o n  i n  A u s t r a l i a  and New Zealand,  t h a t :  

" t h e r e  should  be l e g i s l a t i v e  p r o v i s i o n  
empowering a n  executor  o r  a d m i n s t r a t o r ,  o r  
t h e  P u b l i c  T r u s t e e ,  o r  t h e  R e g i s t r a r  of 
Probates ,  i f  he c o n s i d e r s  t h a t  t h e  case  i s  
a s u i t a b l e  one,  t o  apply t o  the  c o u r t  f o r  
a d v i c e  o r  d i r e c t i o n s  as t o  whether  he ought  
t o  make a p p l i c a t i o n  under  the A c t  f o r  
p r o v i s i o n  f o r  any i n d i v i d u a l s  whose r i g h t s  
appear  t o  be af fec ted ."87  

Such a p r o v i s i o n  would provide a n  e x t r a  p r o t e c t i o n  f o r  minor 
c h i l d r e n ,  o r  dependants  under a n  i n c a p a c i t y .  A f u r t h e r  
p o s s i b i l i t y  would be t o  provide,  as i n  s e c t i o n  3 ( 4 )  of t h e  
Tasmanian A c t ,  t h a t  the  c o u r t  may direct  t h a t  a n  a p p l i c a t i o n  
on b e h a l f  of one dependant be regarded  as an a p p l i c a t i o n  on 
b e h a l f  of a l l  p e r s o n s  e n t i t l e d  t o  a p p l y .  Another s u g g e s t i o n  
i s  t h a t  once an a p p l i c a t i o n  has  been made by any dependant ,  
t h e  p e r s o n a l  r e p r e s e n t a t i v e s  should be under  a du ty  t o  n o t i f y  
a l l  o t h e r  known dependants  t h a t  i f  t h e y  w i s h  t o  make a n  
a p p l i c a t i o n  f o r  f a m i l y  provis ion  t h e y  must apply a t  t he  same 
t i m e .  P r o v i s i o n s  on  t h e s e  l i n e s  might h e l p  p o s s i b l e  a p p l i -  
c a n t s  and s e c u r e  greater c e r t a i n t y  i n  the a d m i n i s t r a t i o n  of 
e s t a t e s .  We make no s p e c i f i c  p r o p o s a l  bu t  should welcome 
views as t o  t h e  d e s i r a b i l i t y  of any of  the  above p r o v i s i o n s .  

87. Wright,  T e s t a t o r ' s  Family Maintenance i n  A u s t r a l i a  
and New Zealand (2nd ed. 1966) pp. 39-40. 



6 INTERIM ORDERS 

3 . 5 0  Under both t h e  1938 A c t  and t h e  1965 A c t  t h e  c o u r t  
may o r d e r  i n t e r @  payments t o  be made t o  o r  f o r  t h e  b e n e f i t  
of any a p p l i c a n t  i f  t h e  a p p l i c a n t  appears  t o  be i n  immediate 
need of f i n a n c i a l  a s s i s t a n c e  and p r o p e r t y  can be made a v a i l -  
able.88 
r e g a r d ,  a s  f a r  a s  p o s s i b l e ,  t o  a l l  the  c i rcumstances  t o  which 
it would have regard i n  making a f i n a l  order ,  and  t h e  subse- 
quent  o r d e r  may d i rec t  t h a t  t h e  i n t e r i m  payments b e  t r e a t e d  
a3 payments on account  of t h a t  o r d e r .  The power is an 
important  one and i s  p a r t i c u l a r l y  v a l u a b l e  w h e r e ,  f o r  example, 
a widow needs t o  pay r e n t  o r  make mortgage repayments.  We 
do n o t  propose any change. 

The c o u r t  i n  making a n  i n t e r i m  o r d e r  must have 

7 EFFECT OF ORDERS 

3.51 Where a n  o r d e r  is made, s e c t i o n  3(1 )  o f  t h e  1938 A c t  
p rovides  t h a t  the  w i l l  o r  t h e  i n t e s t a c y  law s h a l l  have e f f e c t  
a s  .from t h e  deceased ' s  Bath s u b j e c t  t o  such v a r i a t i o n s  a s  may 
be specified f o r  t h e  purposes  of g i v i n g  e f f e c t  t o  t h e  order .  
I f ,  f o r  example, t h e  o r d e r  g i v e s  t h e  surv iv ing  spouse an 
income f o r  l i f e  payable  from t h e  es ta te ,  the  o r d e r  has  the  
same e f f e c t  a s  i f  it had been o r i g i n a l l y  p a r t  o f  t h e  w i l l .  
T h i s  r u l e  can  have important  e s t a t e  duty e f f e c t s .  I n  the  
example g iven  there would be an exemption from d u t y  when the 
p r o p e r t y  charged w i t h  t h e  s u r v i v o r ' s  l i f e  i n t e r e s t  passed t o  
t h e  u l t i m a t e  b e n e f i c i a r y ,  j u s t  a s  though t h e  deceased had 
l e f t  t h e  widow a l i f e  i n t e r e s t  by w i l l .  T h i s  exemption can 

89 

88. These powers were in t roduced  by t h e  Family Provis ion  

89 ,  s .28 (3 )  of the 1965 Act a p p l i e s  s . 3  of t h e  1938 Act 

A c t  1966, s . 6 .  

t o  a p p l i c a t i o n s  under s .26  of  t h e  1965 A c t .  



a l s o  be claimed when t h e  s u r v i v i n g  s p o u s e ' s  a p p l i c a t i o n  i s  
se t t l ed  wi thou t  a c o u r t  o r d e r ,  provided t h e  s e t t l e m e n t  i s  
a bona f i d e  compromise of t h e  claim.90 

3.52 S e c t i o n  3 ( 2 )  of t h e  1938 A c t   provide^:^' 

"The c o u r t  may g i v e  such c o n s e q u e n t i a l  d i r e c t i o n s  
a s  it t h i n k s  f i t  f o r  the purpose of g i v i n g  e f f e c t  
t o  an o r d e r  made under t h i s  A c t ,  but no larger 
p a r t  of the  n e t  e s t a t e  s h a l l  be set a s i d e  o r  
a p p r o p r i a t e d  t o  answer by t h e  income t h e r e o f  the  
p r o v i s i o n  f o r  maintenance the reby  made t h a n  such 
a p a r t  as, a t  t h e  d a t e  of the o r d e r ,  i s  s u f f i c i e n t  
t o  produce by t h e  income t h e r e o f  t h e  amount of 
the s a i d  p rov i s ion . "  

There i s  no s p e c i f i c  p r o v i s i o n  a s  t o  how t h e  burden of  any 
o r d e r  made i s  t o  be sha red  between the  b e n e f i ~ i a r i e s . ~ ~  
I n  a r e c e n t  case9' Burgess  V.-C. held:  

"The wording of the Act c o n f e r r i n g  t h e  power t o  
make a n  award and thus vary t h e  p r o v i s i o n s  of 
t h e  w i l l  i n  s e c t i o n  3(1 )  and (2 )  thereof  is  v e r y  
wide - and, i n  my judgment, a f t e r  c o n s i d e r a t i o n  
enab le s  t h e  c o u r t  not  only t o  appor t ion  t h e  
burden of any award a s  r e g a r d s  r e s p e c t i v e  c l a s s e s  
of b e n e f i c i a r i e s ,  but a l s o ,  i f  i n  i t s  d i s c r e t i o n  
it t h i n k s  f i t ,  t o  throw t h e  burden unequal ly  
between b e n e f i c i a r i e s  i n  t h e  same category o r  
c l a s s e s . "  

90. I n l a n d  Revenue No t i ce ,  2 March 1967. 

91.  T h i s  Drovis ion a l s o  a m l i e s  t o  t h e  1965 Act I s . 2 8 ( 7 ) ) .  ~. . - 
For t he  b ind ing  e f f e c t ' o f  and enforcement of o r d e r s ,  
see R e  Knowles [1969] Ch. 386; R e  Jenner.  [1967] Ch .  
280 (C.A.) ;  R e  L o f t s  [1968] 1 W.L.R. 1948. 

92. Under t h e  New Zealand Family P r o t e c t i o n  A c t  1955, 
~.7(1), 
the  c o u r t  o the rwise  d i r e c t s .  

the  burden i s  t o  be sp read  r a t e a b l y  u n l e s s  

93. R e  P r e s t o n  [1969] 1 W.L.R. 317, 321; see a l s o  Re  Westby 
[I9461 W . N . 1 4 1 ;  Re  Simson [1950] Ch .  38. 



If  any doubt remains as t o  the  e x t e n t  of t h e  c o u r t ' s  powers, 
it should be removed i n  t h e  proposed new l e g i s l a t i o n .  The 
way i n  which a n  o r d e r  i s  framed may be impor tan t  i n  r e l a t i o n  
t o  powers of v a r i a t i o n .  We r e t u r n  t o  t h i s  below. 

3 . 5 3  The u s u a l  p r a c t i c e  is  for  t h e  cour t  t o  o r d e r  t h a t  a 
c e r t a i n  p a r t  of t h e  e s t a t e  be set  as ide t o  meet the  payments 
ordered  i n  f a v o u r  of a dependant.  Under the  New Zealand 
A c t , 9 4  however, t h e  c o u r t  may o r d e r  a b e n e f i c i a r y  t o  make a 
p e r i o d i c a l  or lump sum payment d i r e c t l y  t o  t h e  dependant.  
Such a p r o v i s i o n  might  be u s e f u l ,  a s  it would avoid the 
n e c e s s i t y  of t y i n g  up p a r t  of t he  estate for an i n d e f i n i t e  
p e r i o d .  For example, i n  t he  case of shares  i n  a p r i v a t e  
company o r  a g r i c u l t u r a l  p roper ty  i t  might be convenient  to  
l e t  t h e  b e n e f i c i a r i e s  have the  s h a r e s  o r  t h e  p r o p e r t y  vested 
i n  themselves immediately,  s u b j e c t  t o  paying t h e  dependant 
whatever  sum w a s  ordered .  W e  t h e r e f o r e  propose t h a t  a 
p r o v i s i o n  similar t o  t h a t  i n  New Zealand should be introduced.  

8 VARIATION OF ORDERS 

(a) E x i s t i n g  p r o v i s i o n s  

3 . 5 4  An o r d e r  made under t h e  1938 A c t  may be v a r i e d  by 
t h e  c o u r t  under  s e c t i o n  4 ( 1 )  ( a )  "on the  ground t h a t  any 
m a t e r i a l  f a c t  w a s  n o t  d i s c l o s e d  t o  t h e  cour t  when the order  
w a s  made, o r  t h a t  any s u b s t a n t i a l  change has  t a k e n  p lace  i n  
t h e  c i rcumstances  of t h e  dependant95 o r  of a p e r s o n  bene- 
f i c i a l l y  i n t e r e s t e d  i n  the  proper ty" .  An a p p l i c a t i o n  for an 
o r d e r  under s e c t i o n  4 (1)  ( a )  may be made by a dependant of 
the deceased, by t h e  t r u s t e e s  of t h e  property or by a person 
b e n e f i c i a l l y  i n t e r e s t e d  i n  the p r o p e r t y .  The c o u r t  may a l s o  
make a n  o r d e r  under  s e c t i o n  4(  l ) ( b )  "for making p r o v i s i o n  
f o r  t h e  maintenance of another  dependant of t h e  deceased,"  

94. s . 7 ( 3 ) .  

95. i . e .  a person  e n t i t l e d  t o  a p p l y  under s.1 of t h e  1938 
Act.  



a f t e r  t h e  t i m e  l i m i t  f o r  o r i g i n a l  a p p l i c a t i o n s  has  exp i r ed .  

3.55 
r e s p e c t s  p rope r ty  t h e  income of w h i c h  i s  a t  t h a t  date 

a p p l i c a b l e  f o r  t h e  maintenance of a dependant of the  
deceased" Although under  s e c t i o n  1 ( 1 )  a "dependant" i s  a 
pe r son  e n t i t l e d  t o  app ly  f o r  f ami ly  p r o v i s i o n ,  i t  h a s  been 
h e l d  t h a t  no a p p l i c a t i o n  can be made unde r  s e c t i o n  4 u n l e s s  
t h e r e  is a l r e a d y  a dependant i n  r e c e i p t  of p r o v i s i o n  under  
t h e  Act .96  It would seem t o  fo l low t h a t  a v a r i a t i o n  o r d e r  
can  a f f e c t  only p r o p e r t y  t h e  income of wh ich  i s  a p p l i c a b l e  
f o r  t h e  maintenance of a dependant unde r  an e a r l i e r  f ami ly  
p r o v i s i o n  order .97 The e f f e c t  i s  t h a t  t h e  cour t  c a n  r a r e l y  
va ry  a n  o r d e r  so a s  t o  inc rease  t h e  t o t a l  amount o f  mainten- 
ance payable  t o  dependan t s ,  though it may decrease i t ,  and 
it may, where t h e r e  i s  more than one dependant,  v a r y  the  
amounts payable t o  t h e  v a r i o u s  dependants .  The c o u r t  may 
make p r o v i s i o n  f o r  a dependant who w a s  no t  p r e v i o u s l y  
r e c e i v i n g  any th ing  by reducing the  amount payable t o  ano the r  
dependant.  

An o r d e r  unde r  s e c t i o n  4 (1 )  may be made " o n l y  as 

3.56 S e c t i o n  27 of  the 1965 A c t  c o n t a i n s  p r o v i s i o n  f o r  
t h e  v a r i a t i o n  of a n  o r d e r  made i n  f a v o u r  of a former spouse 
under  s e c t i o n  26. 
i n c l u d e  t h e  o r i g i n a l  a p p l i c a n t ,  any o t h e r  former spouse  of 
t h e  deceased,  any dependant of t h e  deceased ,  the  t r u s t e e s  
and t h e  b e n e f i c i a r i e s  under  t h e  w i l l  or i n t e s t a c y .  An o rde r  
under  s e c t i o n  27 can  a f f e c t  only p r o p e r t y  " the  income of 

The persons who may apply f o r  a v a r i a t i o n  

96. R e  Dorgan [1948] C h .  366. 

97. Under s e c t i o n  27 (3)  and (5) o f  t h e  1965 A c t  t h i s  
m a t t e r  i s  beyond doubt s i n c e  the  c o u r t  can have 
r ecour se  t o  p r o p e r t y  " the  income of which, i n  a c c o r -  
dance w i t h  t h e  o r i g i n a l  o r d e r  ... i s  a p p l i c a b l e  ... 
f o r  t h e  maintenance of t he  former spouse, .  . I 1  See 
T y l e r ,  Family P r o v i s i o n ,  pp. 34-36. 
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w h i c h  i n  accordance  w i t h  the o r i g i n a l  order  . . . . . is  
a p p l i c a b l e  whol ly  o r  i n  p a r t  f o r  the  maintenance o f  the  
former spouse on whose a p p l i c a t i o n  t h e  o r i g i n a l  o r d e r  was 

made". As i n  t h e  case  of t h e  1938 A c t ,  there is  t h u s  
c o n s i d e r a b l e  c e r t a i n t y  f o r  t h e  b e n e f i c i a r i e s  a f t e r  s i x  
months. Under s e c t i o n  27 ( 4 )  t h e  c o u r t  i n  e x e r c i s i n g  i t s  
powers: 

" sha l l  have regard t o  a l l  t h e  c i rcumstances  
o f  t h e  case, i n c l u d i n g  any change i n  the 
c i rcumstances  t o  which t h e  cour t  was r e q u i r e d  
t o  have regard  i n  de te rmining  the  a p p l i c a t i o n  
f o r  the o r i g i n a l  order ."  

T h i s  formula h a s  been adopted by t h e  Matr imonial  Proceedings 
and Proper ty  A c t  1970, s e c t i o n  9(7) ,  i n  r e l a t i o n  t o  t h e  
v a r i a t i o n  of o r d e r s  f o r  f i n a n c i a l  p rovis ion  i n  matr imonial  
proceedings.  I n  o u r  view it is more a p p r o p r i a t e  than  t h e  
somewhat r e s t r i c t i v e  wording of s e c t i o n  4(1) ( a )  of  t h e  1938 
A c t  and we propose t h a t  it be u s e d  i n  new f a m i l y  provis ion  
l e g i s l a t i o n .  

(b)  Should e x i s t i n g  powers of v a r i a t i o n  be 
c u r t a i l e d  o r  widened? 

3.57 I f  the  c o u r t  f i n d s  t h a t  t h e  deceased f a i l e d  t o  make 
reasonable  p r o v i s i o n  f o r  the maintenance of a n  a p p l i c a n t  f o r  
f a m i l y  p r o v i s i o n  and makes an order f o r  a lump sum payment 
( o r ,  under  t h e  new powers we have proposed, f o r  the  t r a n s f e r  
o r  s e t t l e m e n t  of  proper ty)  i t  is, i n  e f f e c t ,  r e p l a c i n g  t h e  
deceased ' s  w i l l  w i t h  a w i l l  which i t  c o n s i d e r s  reasonable  i n  
t h e  l i g h t  of t h e  circumstances e x i s t i n g  a t  the  da te  of t h e  
hear ing.98 
the  e s t a t e  t o  a dependant i s  more a k i n  t o  a maintenance o r d e r  
i n  matr imonial  proceedings;  such a n  o r d e r  g i v e s  r i s e  t o  a 
c o n t i n u i n g  o b l i g a t i o n  and, under  p r e s e n t  law, c a n  be var ied  
w i t h i n  l i m i t s  on a change of c i rcumstances .  There i s  a c a s e  

98, Para ,  3.15  above. 

An o r d e r  f o r  p e r i o d i c a l  payments t o  be made from 
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f o r  s a y i n g  t h a t  once the c o u r t  has dec ided  what i s  reason-  
able t h i s  should conclude t h e  m a t t e r ,  and t h a t  a l l  o r d e r s  
f o r  f a m i l y  p r o v i s i o n  should be f i n a l .  I n  support  of  t h i s  

argument it can  be s a i d  t h a t  i f  t h e  c o u r t  had found t h a t  
the  w i l l  was r e a s o n a b l e ,  and made no o r d e r ,  i t  would n o t  
be p o s s i b l e  f o r  the  a p p l i c a n t  t o  re-apply i f  h i s  circum- 
s t a n c e s  changed perhaps  y e a r s  la ter .  An advantage o f  
e l i m i n a t i n g  a l l  power t o  vary o r d e r s  f o r  family p r o v i s i o n  
would be t h e  greater c e r t a i n t y  i n  the a d m i n i s t r a t i o n  o f  
estates, which might b e n e f i t  a l l  p a r t i e s .  

3.58 So f a r  a s  concerns  o r d e r s  f o r  lump sums and t rans-  
f e r s  of p r o p e r t y ,  t h e  arguments a g a i n s t  l a t e r  review of 
such orders were set  o u t  i n  ou r  Repor t  on F i n a n c i a l  
P r o v i s i o n  i n  Matr imonia l  P r ~ c e e d i n g s . ~ ~ I t  would be impract ic-  
able  to re-open m a t t e r s  a f t e r  t he  estate had been d i s t r i b u t e d  
and the p r o p e r t y  o r  lump sum d i s p o s e d  o f .  If such o r d e r s  
c o u l d  not  be v a r i e d ,  the c o u r t  would take t h a t  i n t o  account  
i n  d e c i d i n g  whether  t o  o r d e r  a lump sum o r  a t r a n s f e r  of 
p r o p e r t y .  Similar c o n s i d e r a t i o n s  a p p l y  t o  s e t t l e m e n t s  of 
p r o p e r t y .  I n  o u r  view, o r d e r s  f o r  lump sum payments o r  f o r  
t r a n s f e r s  o r  s e t t l e m e n t s  of p r o p e r t y  should be f i n a l  and 
n o t  s u b j e c t  t o  la ter  v a r i a t i o n .  

3.59 On the  o t h e r  hand, d i f f e r e n t  c o n s i d e r a t i o n s  apply 
t o  o r d e r s  f o r  p e r i o d i c a l  payments t o  be made from the  e s t a t e  
t o  a dependant. No p r o p e r t y  i n t e r e s t  i s  t r a n s f e r r e d  t o  the 
dependant under  such a n  o r d e r ,  b u t  the  e s t a t e  i s  charged with 
a c o n t i n u i n g  o b l i g a t i o n  t o  c o n t r i b u t e  t o  the  maintenance of 
t h a t  dependant.  It could  be argued t h a t  once t h e  c i rcumstances  

~ ~ ~~ ~~ ~ 

99. Law Com. No.25, paras .  87-90. 



which gave r ise t o  t h a t  o b l i g a t i o n  have changed, e.g. by 
t h e  dependant a c q u i r i n g  o r  l o s i n g  another  s o u r c e  of 
income, loo t h e  o b l i g a t i o n  i t s e l f  should be v a r i e d  downwards 
o r  upwards. On balance i t  i s  o u r  v i e w  t h a t  i t  i s  necessary 
t o  r e t a i n  a power t o  vary o r d e r s  f o r  p e r i o d i c a l  payments 
from t h e  estate t o  meet t h e s e  two s i t u a t i o n s ,  and t h e r e f o r e  
w e  do not  propose any r e s t r i c t i o n  on the p r e s e n t  powers. 

3 . 6 0  If it i s  accepted t h a t  a power t o  v a r y  o r d e r s  for 
p e r i o d i c a l  payments is  needed t h e r e  are two f u r t h e r  ques t ions  
t o  cons ider :  t h e  proper ty  which c a n  be a f f e c t e d  by a var i -  
a t i o n  o r d e r ,  and t h e  persons who may apply f o r  a v a r i a t i o n .  
Deal ing  f i r s t  w i t h  t h e  proper ty  which may be a f f e c t e d  by a 
v a r i a t i o n ,  a t  p r e s e n t  t h e  c o u r t  c a n  d e a l  only w i t h  property 
set a s i d e  under  t h e  o r i g i n a l  o r d e r  f o r  t h e  maintenance of a 
dependant.  lo'  
o f t e n  have been d i s t r i b u t e d  e x c e p t  f o r  any p r o p e r t y  re ta in-  
ed o r  set aside t o  meet t h e  o r d e r ,  i t  i s  seldom p o s s i b l e  t o  
v a r y  a n  o r d e r  upwards. The p e r s o n s  most l i k e l y  t o  benef i t  
from a v a r i a t i o n  under  p r e s e n t  l a w  are not  t h e  dependants of 
the deceased, b u t  t h e  b e n e f i c i a r i e s .  It could be argued 
t h a t  t h i s  i s  t o o  g r e a t  a r e s t r i c t i o n  on t h e  c o u r t ' s  powers 
t o  deal f a i r l y  w i t h  a n  a p p l i c a t i o n  t o  vary.  

The e f f e c t  i s  t h a t ,  s i n c e  t h e  es ta te  w i l l  

3.61 Bearing i n  mind t h a t  no recourse  c a n  be had t o  
p r o p e r t y  which h a s  a l r e a d y  been d i s t r i b u t e d ,  such as an 
a b s o l u t e  bequest  o r  a lump sum p a i d  t.o a s u c c e s s f u l  appl i -  
c a n t  under  t h e  o r i g i n a l  o r d e r ,  it seems t h a t  t h e r e  a r e  t h r e e  

100. If o u r  p r o p o s a l  t h a t  o r d e r s  should not  end a u t o m a t i c a l l y  
on remarr iage  were implemented, a power t o  v a r y  might 
be thought  necessary  ( p a r a .  3.32  above). 

101. R e  Dorgan [1948]  Ch. 366. 

197 



p o s s i b l e  funds  which might  be a f f e c t e d  by a v a r i a t i o n  
o r d e r :  

( a )  P r o p e r t y  which was se t  aside under the 
o r i g i n a l  o r d e r  t o  provide  income f o r  
the maintenance of a dependant  who made 
a s u c c e s s f u l  a p p l i c a t i o n  f o r  family 
p r o v i s i o n .  

P r o p e r t y  t h e  income o f  which i s  being 
a p p l i e d  e i t h e r  i n  accordance  with t h e  
o r i g i n a l  o r d e r  o r  u n d e r  the  w i l l  o r  
i n t e s t a c y  of t h e  deceased f o r  t h e  
maintenance of  any dependant of  t h e  
deceased ( i . e .  a p e r s o n  who would have 
been e n t i t l e d  t o  apply  f o r  family 
p r o v i s i o n ,  w h e t h e r  o r  n o t  a n  a p p l i c a t i o n  
w a s  made). 

A l l  p r o p e r t y  t h e  income of which i s  
be ing  a p p l i e d  f o r  t h e  maintenance of 
any dependant o r  b e n e f i c i a r y  of t h e  
deceased. 

3.62 Category ( a )  (which i s  a p p a r e n t l y  t h e  p r e s e n t  law) 
e n s u r e s  c e r t a i n t y  f o r  t h e  b e n e f i c i a r i e s ;  provided t h e  per iod  
f o r  o r i g i n a l  a p p l i c a t i o n s  has  e l a p s e d ,  on ly  p r o p e r t y  set 
aside under  the o r i g i n a l  o r d e r  can be a f f e c t e d .  Though 
there i s  much t o  be s a i d  i n  favour  o f  c e r t a i n t y ,  t h e  e f f e c t  
i s  t h a t  i t  is  a lmost  imposs ib le  f o r  a dependant t o  get 
i n c r e a s e d  p r o v i s i o n  from t h e  estate e x c e p t  a t  t h e  expense  of 
a n o t h e r  dependant i n  r e c e i p t  of maintenance under a n  order .  
It could  be argued t h a t  i t  is  n e i t h e r  f a i r  nor p r a c t i c a b l e  
t o  d i s t i n g u i s h  between property l e f t  by t h e  w i l l  o r  intes-  
t a c y  t o  a dependant and proper ty  set  a s i d e  f o r  a dependant 
by o r d e r  of t h e  c o u r t  and t h a t  t h e  c o u r t  should be a b l e  t o  
have recourse  t o  c a t e g o r y  ( b )  . 
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3.63 The effect  of ex tending  t h e  c o u r t ' s  powers  t o  
ca tegory  ( b )  might ,  however, lead t o  f u r t h e r  anomalies .  
Suppose,  f o r  example , tha t  a man l e f t  a l i f e  i n t e r e s t  i n  a 
fund of 212,000 t o  be shared e q u a l l y  between h i s  w i f e  and 
h i s  sister. On the s u c c e s s f u l  a p p l i c a t i o n  by h i s  two 
daughters  f o r  fami ly  p r o v i s i o n  a fund of 26,000 w a s  s e t  
a s i d e  f o r  them e q u a l l y ,  t h e  widow and sister being l e f t  
w i t h  equal  i n t e r e s t s  i n  t h e  remainder .  Under p r e s e n t  law 
daughter  A c o u l d  succeed on an a p p l i c a t i o n  t o  i n c r e a s e  
h e r  p r o v i s i o n  o n l y  i f  the amount payable  t o  d a u g h t e r  B was 
reduced. I f  c a t e g o r y  (b)  were adopted  the  c o u r t  could 
a l s o  have r e c o u r s e  t o  t h e  widow's l i f e  i n t e r e s t  ( s h e  being 
a "dependant" of  t h e  deceased).  But i t  may s e e m  u n f a i r  
t h a t  the widow's i n t e r e s t  could be reduced, j u s t  because 
she was a "dependant",  whereas t h e  i n t e r e s t  of t h e  sister 
( o r  of any o t h e r  b e n e f i c i a r y  who w a s  no t  a "dependant") 
could  not  be affected. For t h i s  reason ,  it seems t o  u s  
t ha t  i f  i t  i s  thought  t h a t  t h e  p r e s e n t  narrow c a t e g o r y  of 
p r o p e r t y  should be extended i n  t h e  i n t e r e s t  of dependants,  
i t  may be easier t o  j u s t i f y  t h e  w i d e s t  ca tegory  ( c )  than 
ca tegory  ( b ) .  It  would be c o n s i s t e n t  w i t h  t h e  v i e w  t h a t  
a n  o r d e r  for p e r i o d i c a l  payments imposes a c o n t i n u i n g  obl i -  
g a t i o n  on t h e  estate towards the  dependant , to  a l l o w  the 
c o u r t  t o  have r e c o u r s e  t o  a l l  t h e  proper ty  remain ing  i n  the  
estate w h e t h e r  for t h e  b e n e f i t  of dependants o r  of  benefi-  
ciaries.  T h i s  is ,  however, a matter which we leave open; 
we would welcome views on whether t h e  p r e s e n t  powers should 
be extended and,  i f  so, what p r o p e r t y  should be s u b j e c t  t o  
t h e  v a r i a t i o n  power. 



3.64 Under p r e s e n t  l a w  the  p e r s o n s  e n t i t l e d  t o  a p p l y  
f o r  a v a r i a t i o n  i n c l u d e  t h e  t r u s t e e s  of the  p r o p e r t y  and 
any person  b e n e f i c i a l l y  i n t e r e s t e d  i n  t h e  proper ty  u n d e r  
t h e  w i l l  o r  i n t e s t a c y .  I n  case  there  i s  any doubt it 
should  be made c lear  t h a t  t h i s  means t h e  w i l l  o r  i n t e s t a c y  
as it s t o o d  b e f o r e  any o r d e r  f o r  f a m i l y  provis ion  was 
made. O t h e r s  e n t i t l e d  t o  apply i n c l u d e  not o n l y  the  
o r i g i n a l  s u c c e s s f u l  a p p l i c a n t  bu t  a l s o  o t h e r  dependants  
of t h e  deceased,  even i f  they w e r e  n o t  o r i g i n a l  a p p l i c a n t s .  
However, i f  a p r o v i s i o n  such as t h a t  cons idered  ear l ie r  
were adopted,  lo4 v i r t u a l l y  a l l  dependants  would have been 
b e f o r e  t h e  c o u r t ,  or  would have had the o p p o r t u n i t y  of 
a p p l y i n g  t o  the c o u r t  on t h e  o r i g i n a l  a p p l i c a t i o n .  T h i s  
be ing  so ,  i t  should be cons idered  whether  a n  u n s u c c e s s f u l  
a p p l i c a n t  should be e n t i t l e d  t o  a p p l y  for a v a r i a t i o n  i n  
h i s  f a v o u r .  It c o u l d  be argued t h a t  once the  c o u r t  has  
decided t h a t  t h e  p r o v i s i o n  made by the  deceased for t ha t  
p a r t i c u l a r  dependant w a s  reasonable  ( o r  t h a t  it w a s  reason- 
ab le  t o  have made no p r o v i s i o n  f o r  t h a t  dependant) there 
should  be no f u r t h e r  enqui ry  i n t o  t h e  m a t t e r .  However, t h i s  
view would lead t o  the  r e s u l t  t h a t  dependant A whose appl i -  
c a t i o n  w a s  s u c c e s s f u l ,  and who was i n  r e c e i p t  of a s m a l l  - 

p e r i o d i c a l  payment, could apply f o r  a n  i n c r e a s e  i f  h i s  
c i rcumstances  changed f o r  t h e  worse,  whereas dependant  8 ,  

whose a p p l i c a t i o n  f a i l e d  because he w a s  reasonably w e l l  
o f f  a t  t h e  t i m e , c o u l d  not  ask  t h e  c o u r t  t o  r e c o n s i d e r  h i s  
p o s i t i o n  even i f  h e  became d e s t i t u t e .  If  it i s  a c c e p t e d  
t h a t  t h e  estate has  a cont inuing  o b l i g a t i o n  towards c e r t a i n  

103 

102. So t h a t  any b e n e f i c i a r y  whose i n t e r e s t  was ex t inguished  
by the o r i g i n a l  o r d e r  would n o t  be excluded f r o m  
apply ing ,  See 1938 Act,  s.3(1). 

103. P a r a s .  3.54-3.56 above, 

104. Para.  3.49. 
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dependants  ( i . e .  t h o s e  i n  whose f a v o u r  an o r d e r  f o r  period- 
i c a l  payments h a s  been made) and t h a t  t h e  e x t e n t  of t h e  
o b l i g a t i o n  should be measured n o t  s o l e l y  by what would have 
been reasonable  a t  t h e  time of t h e  o r i g i n a l  a p p l i c a t i o n ,  
bu t  i n  accordance w i t h  any change i n  c i rcumstances  there-  
a f t e r ,  it could be argued t h a t  t h e  c o u r t  should have power 
t o  c o n s i d e r  t h e  claim o f  a dependant whose c i rcumstances  
changed a f t e r  t h e  o r i g i n a l  h e a r i n g .  It  could be argued 
f u r t h e r  t h a t  it would be i l l o g i c a l  t o  l i m i t  t h e  r i g h t  of a 
dependant t o  a p p l y  on a change of c i rcumstances  t o  cases  
where a n  o r i g i n a l  o r d e r  had been made i n  f a v o u r  o f  another  
dependant.  I n  o t h e r  words, i t  c o u l d  be s a i d  t h a t  
dependant should have t h e  r i g h t  t o  apply a t  any t i m e  i f  h i s  
c i rcumstances  had changed s i n c e  t h e  date of t h e  deceased ' s  
d e a t h  o r  t h e  o r i g i n a l  hear ing.  Obviously,  t h e  value of 
t h e  r i g h t  t o  apply  on a change o f  c i rcumstances would be 
l i m i t e d  by t h e  amount of p r o p e r t y  a v a i l a b l e  i n  t h e  e s t a t e  
t o  meet any o r d e r .  Of ten  there would be none. 

3 .65  The p r o p o s a l  t h a t  any dependant should have t h e  
r i g h t  t o  apply a t  any time a f t e r  t h e  deceased ' s  d e a t h  would 
involve  c o n s i d e r a b l e  ex tens ion  of  t h e  present  f a m i l y  
p r o v i s i o n  l aw.  We make no f i r m  proposa ls  on t h e s e  quest ions 
b u t  we should welcome views on whether  the  c l a s s  of depen- 
d a n t s  e n t i t l e d  t o  apply  f o r  a v a r i a t i o n  on a change of 
c i rcumstances  should i n c l u d e  u n s u c c e s s f u l  o r i g i n a l  a p p l i c a n t s ,  
and on whether  t h e  r i g h t  t o  apply  o r  t o  re-apply f o r  family 
p r o v i s i o n  on a change of c i rcumstances  should be  extended 
t o  c a s e s  where no o r d e r  had been made on t h e  o r i g i n a l  
a p p l i c a t i o n .  

105. This  would be a r i g h t  independent  of t h e  r i g h t  to  
apply,  w i t h  l e a v e ,  out  of  t i m e  under s . 2 ( 1 )  of  the 
1938 A c t  o r  s . 2 6 ( 1 )  of t h e  1965 Act: see  p a r a .  3.48 

above. 
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9 CONTRACTING OUT 

3.66 A w i f e  cannot ,  by e n t e r i n g  i n t o  a s e p a r a t i o n  o r  
maintenance agreement,  debar  h e r s e l f  from apply ing  t o  t h e  
c o u r t  o r  o u s t  t h e  j u r i s d i c t i o n  of t h e  c o u r t  t o  award 
f i n a n c i a l  p r o v i s i o n  i n  matr imonial  proceedings.  It has 
been sa id  t h a t  " t h e  w i f e ' s  r i g h t  t o  f u t u r e  maintenance i s  
a mat ter  of p u b l i c  concern,  which s h e  cannot  b a r t e r  away." 
The same r u l e  a p p l i e s  to a former s p o u s e ' s  r i g h t  t o  a p p l y  
for f a m i l y  p r o v i s i o n  under  t h e  1965 A c t :  i t  cannot  be 

b a r r e d  by agreement.  

3.67 On t h e  o t h e r  hand, a s p o u s e ' s  r i g h t  t o  f i n a n c i a l  
p r o v i s i o n  i n  mat r imonia l  proceedings can  be bar red  e f f e c -  
t i v e l y  i f  t h e  agreement between t h e  spouses  i s  s a n c t i o n e d  
by t h e  c o u r t .  F o r  example, t h e  husband may o f f e r  t o  pay 
a c e r t a i n  sum t o  t h e  w i f e  i f  she a g r e e s  t o  h e r  a p p l i c a t i o n  
f o r  f i n a n c i a l  p r o v i s i o n  being d i smis sed ;  i f  the  c o u r t  
approves  t h i s  agreement and d i smis ses  t h e  a p p l i c a t i o n ,  t h e  
w i f e  cannot  t h e r e a f t e r  re-apply d u r i n g  j o i n t  l i v e s  f o r  f inan-  
c i a 1  p r o v i s i o n .  lo8 
p r o v i s i o n  cannot be made u n t i l  t h e  d e a t h  of the  o t h e r  p a r t y  - 

t h i s  method cannot  be used t o  bar t h e  s u r v i v o r ' s  a p p l i c a t i o n .  
I n  Re.1o9 i t  was h e l d  t h a t  a l t h o u g h  a former w i f e  had 
under taken  t o  make no f u r t h e r  c l a i m  for maintenance a g a i n s t  
h e r  husband o r  h i s  es ta te ,  and had agreed t o  t h e  d i s c h a r g e  
of h e r  maintenance o r d e r  by consent ,  t h e  c o u r t ' s  j u r i s d i c -  
t i o n  t o  make a n  o r d e r  for p r o v i s i o n  from t h e  e s t a t e  was not 
ous ted .  

107 

Since  an a p p l i c a t i o n  f o r  f a m i l y  

106. Hyman v.  H man 19291 A.C. 601 (H.L.); see  a l s o  Wright 
v. W r i g h t ~ O !  1 W.L.R. 1219 (C.A.). 

107. Re. M. [1968] P.174. 

108. L. v.  L.[1962] P.101, 119. 

109. [1968] P.174; see a l s o  =.[1965] P.165. 
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3.68 I f  p a r t i e s  t o  d ivorce  o r  o t h e r  mat r imonia l  proceed- 
ings can e n t e r  i n t o  a n  agreement which, i f  s a n c t i o n e d  by t h e  
c o u r t ,  w i l l  e f f e c t i v e l y  bar  any c l a i m  t o  maintenance by one 
spouse w h i l e  t h e  o t h e r  l i v e s ,  i t  seems i l l o g i c a l  t h a t  t h e i r  
agreement cannot  a l s o  b a r  t h e  r i g h t  t o  apply for  family 
p r o v i s i o n .  The  p o s s i b i l i t y  of  exc luding  such a p p l i c a t i o n s  
might w e l l  be a n  added inducement to a husband t o  make a 
f i n a l  and b i n d i n g  maintenance agreement w i t h  h i s  former 
w i f e .  On t h e  o t h e r  hand, we do n o t  t h i n k  i t  desirable  f o r  
agreements t o  be made dur ing  t h e  s u b s i s t e n c e  of a marriage 
t o  b a r  c la ims  by a s u r v i v i n g  spouse under t h e  1938 Act. 
Nor do we c o n s i d e r  t h a t  an agreement should debar a n  
a p p l i c a t i o n  under  t h e  1965 Act u n l e s s  it has  been sanct ioned 
by t h e  c o u r t ;  a n  unsanct ioned agreement might,  o f  course ,  
i n f l u e n c e  the c o u r t  i n  dec id ing  whether ,  and i n  what terms, 
t o  make an o r d e r .  However, we propose t h a t  p a r t i e s  t o  
matr imonial  p roceedings  f o r  d i v o r c e  or n u l l i t y  should  be 
al lowed t o  make agreements a s  t o  f i n a n c i a l  p r o v i s i o n  which, 
i f  sanc t ioned  by t h e  c o u r t , c o u l d  bind the  p a r t i e s  even af ter  
t h e  dea th  of one of them and b a r  claims f o r  f a m i l y  provis ion 
under  t h e  1965 Act .  Chi ldren  would not  be a f f e c t e d .  

10 AVOIDANCE OF DISPOSITIONS 

3.69 L e g i s l a t i o n  which a l l o w s  t h e  dependants of a 
deceased person  t o  apply f c r  maintenance w i l l  be e f f e c t i v e  
o n l y  t o  t h e  e x t e n t  t h a t  there i s  a n  e s t a t e .  I f  t h e  deceased 
has  disposed e f f e c t i v e l y  of h i s  p r o p e r t y  dur ing  h i s  l i fe t ime,  

110 fami ly  p r o v i s i o n  l e g i s l a t i o n  w i l l  no t  be a b l e  t o  o p e r a t e .  

1 1 0 .  See Albery,  The I n h e r i t a n c e  (Family Provis ion)Act ,  1938 
(1950) "Appendix D: S e t t l e m e n t  upon Mistress and 
I l l e g i t i m a t e  C h i l d  f o r  Purpose of Evading the provis ions  
of the[1938] A c t " ,  pp. 67-68; s e e  a l s o  p.17 a s  to  
a l t e r n a t i v e  methods of evas ion .  
Fraud on t h e  Widow's Share  (Ann Arbor , 1960) i n  which 
family p r o v i s i o n  l e g i s l a t i o n  combined w i t h  an t i -evas ion  
PrOViSiOnS i s  advocated for  h e r i m  t o  overcome t h e  
evas ion  by i n t e r  v i v o s  d i s p o s i t i o n s  of widows' l e g a l  
rights. 

See a l s o  Macdonald, 



I n  g e n e r a l ,  people  do not  t r y  t o  evade t he i r  o b l i g a t i o n s  t o  
t h e i r  n e a r e s t  and d e a r e s t ,  but there w i l l  always be some who 
w i l l  seek t o  pu t  t h e i r  property beyond t h e  reach of c e r t a i n  
members of t he i r  f a m i l y  who may have a j u s t  c l a im f o r  family 
p r o v i s i o n .  It  may be argued t h a t  any p rov i s ion  designed 
t o  avo id  d i s p o s i t i o n s  made with t h i s  i n t e n t i o n  would involve 
t o o  g r e a t  an i n t e r f e r e n c e  w i t h  t h e  freedom of an i n d i v i d u a l  
t o  d i spose  of h i s  p r o p e r t y  a s  he p l e a s e s ,  t h a t  u n c e r t a i n t y  
would be in t roduced  i n t o  i n t e r  v i v o s  t r a n s a c t i o n s  and t h a t  
it would be d i f f i c u l t  i n  t h e  c a s e  of a deceased p e r s o n  t o  
produce evidence of  a n  i n t e n t i o n  t o  d e f e a t  the  c l a i m s  of 
f ami ly  members. I n  our  view, however, t h e  o v e r r i d i n g  consi-  
d e r a t i o n  .is to e n s u r e  t h a t  family p r o v i s i o n  laws a r e  
e f f e c t i v e .  ' I 2  
preven t  a person d i s p o s i n g  of h i s  p r o p e r t y  so a s  t o  d e f e a t  
c l a ims  f o r  f ami ly  p r o v i s i o n  would n o t  on ly  g ive  t h e  c o u r t  
power t o  i n t e r v e n e  i n  t h e  i n t e r e s t s  of dependants b u t  would 
a l s o  d i scourage  a t e s t a t o r  from a c t i n g  a g a i n s t  t h o s e  i n t e r e s t s .  

The i n t r o d u c t i o n  of measures designed t o  

1 1  1 .  I n  R e  C a r t e r  ( 1968) 112 S o l .  J .  136, the  deceased 
had made a l a r g e  i n t e r  v ivos  g i f t  before  h i s  d e a t h  
t o  one of t h e  b e n e f i c i a r i e s  of  t he  w i l l .  Buckley 
J. took t h i s  i n t o  account i n  o r d e r i n g  the whole 
e s t a t e  t o  go t o  the widow. The c o u r t  would have 
been unab le  t o  a c t  i f  the  deceased  had d i sposed  of  
the whole of h i s  p rope r ty  i n t e r  v i v o s ,  

112. For avoidance p r o v i s i o n s  i n  o t h e r  j u r i s d i c t i o n s ,  , see 
t h e  Republ ic  of I r e l a n d  Success ion  Act 196.5, s.121, 
and the  Proceedings of t h e  4 9 t h  Conference of  Commis- 
s i o n e r s  on Uniformity of L e g i s l a t i o n  i n  Canada 1967, 
pp.219-221. I t  h a s  been s a i d  of  the  A u s t r a l i a n  and 
New Zealand Family P rov i s ion  A c t s  t h a t  they c a n  be 
s u c c e s s f u l l y  evaded by the  e x p e d i e n t  of t r a n s f e r r i n g  
p rope r ty  i n t e r  v ivos :  Wright,  T e s t a t o r ' s  Fami ly  
Maintenance i n  A u s t r a l i a  and New Zealand (2nd ed. 
1966) p.IX. 



3.70 The  case f o r  such a p r o v i s i o n  i s  s t r e n g t h e n e d  by 
t h e  f a c t  t h a t  t h e  c o u r t  has  power under  t h e  Matr imonia l  
Proceedings and Proper ty  A c t  1970, s e c t i o n  1 6 , ' 1 3  t o  avoid 
t r a n s a c t i o n s  made w i t h  t he  i n t e n t i o n  of d e f e a t i n g  a claim 
f o r  f i n a n c i a l  p r o v i s i o n  i n  mat r imonia l  proceedings.  It i s  
d i f f i c u l t  t o  see why a person should  be al lowed t o  defea t  
a claim f o r  f a m i l y  provis ion  on  h i s  death but  n o t  a claim Cor 
f i n a n c i a l  p r o v i s i o n  on the  breakdown of h i s  marriage. It 
may be t h a t  he i s  more l i k e l y  t o  want t o  d e a f e a t  t h e  l a t t e r  
b u t  t h a t  i s  h a r d l y  a n  adequate  j u s t i f i c a t i o n  f o r  the  d i s -  

t i n c t i o n .  Under s e c t i o n  16, t h e  c o u r t  may set  a s i d e  a 
t r a n s a c t i o n  i n  matr imonial  p roceedings  i f  i t  is s a t i s f i e d :  

(i) t h a t  t h e  t r a n s a c t i o n  was made w i t h  the 
i n t e n t i o n  of d e f e a t i n g  t h e  c la im for  
f i n a n c i a l  p r o v i s i o n ,  and 

( i i )  t h a t  i f  t h e  t r a n s a c t i o n  were set a s i d e  
f i n a n c i a l  p r o v i s i o n  o r  d i f f e r e n t  
f i n a n c i a l  p r o v i s i o n  would be g r a n t e d  
t o  the a p p l i c a n t .  

An i n t e n t i o n  t o  defeat t h e  a p p l i c a n t ' s  c la im i s  presumed 
u n l e s s  t h e  c o n t r a r y  i s  shown, i f  t h e  t r a n s a c t i o n  took p lace  
less than t h r e e  y e a r s  before  the a p p l i c a t i o n  and  t h e  
d i s p o s i t i o n  h a s  had the e f f e c t  o f  "prevent ing  f i n a n c i a l  
p r o v i s i o n  from be ing  granted  t o  t h e  a p p l i c a n t ,  ... or  
reducing the a-nount of any f i n a n c i a l  p rovis ion  w h i c h  might 
be so granted".  The p r o v i s i o n  d o e s  not  apply t o  a dis- 
p o s i t i o n  made f o r  v a l u a b l e  c o n s i d e r a t i o n  t o  a bona f i d e  
purchaser  w i t h o u t  n o t i c e  of t h e  i n t e n t i o n  of t he  o t h e r  
p a r t y  t o  defeat a c la im f o r  f i n a n c i a l  p rovis ion .  There is 
no t i m e  l i m i t  on t h e  t r a n s a c t i o n s  which can be i n v e s t i g a t e d ,  
b u t  t h e  presumption only a p p l i e s  i n  respec t  of d i s p o s i t i o n s  

113. These powers w e r e  first i n t r o d u c e d  by t h e  Matrimonial  
Causes ( P r o p e r t y  and Maintenance) A c t  1958, 5 5 . 2 ,  5. 
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made w i t h i n  t h r e e  y e a r s .  We propose t h a t  a c o u r t  h e a r i n g  
a n  a p p l i c a t i o n  f o r  fami ly  p r o v i s i o n  should be g i v e n  powers 
s imi la r  t o  those  c o n f e r r e d  by s e c t i o n  16 of the  Matr imonial  
Proceedings  and P r o p e r t y  Act 1970 on  a c o u r t  h e a r i n g  a n  
a p p l i c a t i o n  f o r  f i n a n c i a l  p rovis ion .  

3.71 We propose f u r t h e r  t h a t  t h e  powers g r a n t e d  t o  the  
c o u r t  should be wide enough t o  e n a b l e  t h e  c o u r t  t o  d e a l  
w i t h  t h e  f o l l o w i n g  c a t e g o r i e s  of p r o p e r t y :  

P r o p e r t y  disposed of or  s e t t l e d  o u t r i g h t  
by t h e  deceased.  

B e n e f i t s  payable on t h e  deceased ' s  
d e a t h  under  insurance  p o l i c i e s  provided  
by t h e  deceased. 114 

P r o p e r t y  i n  r e s p e c t  o f  which the  deceased  
h e l d  a g e n e r a l  power of  appointment,  o r  
a s p e c i a l  power of appointment  e x e r c i s a b l e  
i n  f a v o u r  of an a p p l i c a n t  f o r  fami ly  
p r o v i s i o n ,  and p r o p e r t y  which would go t o  
t h e  a p p l i c a n t  i n  d e f a u l t  of e x e r c i s e  of a 
power of  appointment by t h e  deceased. 
I n  e f f e c t ,  t h e  e x e r c i s e  of t h e  power, o r  
t h e  f a i l u r e  t o  e x e r c i s e  t h e  power, s h o u l d  
be e q u a l l y  regarded a s  a l f d i s p o s i t i o n f l .  

A more d i f f i c u l t  c a t e g o r y  of p r o p e r t y  is  t h a t  compr is ing  
b e n e f i t s  payable f rom a pension f u n d  provided a s  a r e s u l t  
of  t h e  deceased ' s  employment. On t h e  dea th  of t h e  employee, 
a pens ion  may be payable  t o  a s u r v i v i n g  dependant. Although 

114. F o r  t h e  s u g g e s t i o n  t h a t  i n s u r a n c e  b e n e f i t s  p a y a b l e  
d i r e c t l y  t o  a b e n e f i c i a r y  should  be t r e a t e d  as  
p a r t  of t h e  n e t  e s t a t e ,  s e e  T y l e r ,  Family P r o v i s i o n  
(1971)  pp.23-24. 
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t h e  t r u s t e e s  g e n e r a l l y  have an a b s o l u t e  d i s c r e t i o n ,  they 
f r e q u e n t l y  pay the  b e n e f i t s  t o  t h e  person nominated by the  
deceased.  The pension may be t h e  only  " a s s e t "  of any va lue ,  
and i t  may cause  hardship  t o  a dependant i f  t h e  deceased 
chose unreasonably.  W e  t h e r e f o r e  i n v i t e  views a s  t o  
w h e t h e r  t h e  c o u r t  should be  g i v e n  power t o  s u b s t i t u t e  i t s  
own d i s c r e t i o n  f o r  t h a t  of t h e  t r u s t e e s .  

3 .72  A presumption as t o  t h e  i n t e n t i o n s  of t h e  deceased 
would p lace  t h e  burden of proof on t h e  o r i g i n a l  donee or 
t r a n s f e r e e  of t h e  proper ty  and it might  be d i f f i c u l t  to  
discharge t h e  burden when the donor  w a s  dead. On t h e  o ther  
hand, i f  there w e r e  no presumption, t h e  a p p l i c a n t  would 
have t o  prove t h e  i n t e n t i o n  of t h e  deceased t o  defeat t h e  
a p p l i c a t i o n  which would be e q u a l l y  d i f f i c u l t .  On balance 
w e  t h i n k  t h e  same presumption s h o u l d  apply a s  i n  matrimonial  
proceedings.  

3 .73  The p a r t i e s  t o  an a p p l i c a t i o n  t o  set aside a 
t r a n s a c t i o n  would be the  a p p l i c a n t s  f o r  family p r o v i s i o n ,  
t h e  personal  r e p r e s e n t a t i v e s ,  and t h e  donee or t r a n s f e r e e  
of t h e  p r o p e r t y  i n  ques t ion .  A p p l i c a t i o n s  t o  s e t  a s i d e  
t r a n s a c t i o n s  should  be s u b j e c t  t o  t h e  same t i m e  l i m i t  a s  . 
t h a t  which a p p l i e s  t o  o r i g i n a l  a p p l i c a t i o n s  f o r  f a m i l y  
p r o v i s i o n ,  i .e. s i x  months from t h e  d a t e  on which represen- 
t a t i o n  is  first t a k e n  out .  



3.74 Once the  c o u r t  h a s  decided t h a t  a p a r t i c u l a r  
t r a n s a c t i o n  was in tended  t o  d e f e a t  and had t h e  effect  of 
d e f e a t i n g  a dependant ' s  c la im t o  f a m i l y  p r o v i s i o n ,  i t  
should  have the  same powers a s  i n  matr imonial  p roceedings ,  
i.e. t o  

"make a n  o r d e r  s e t t i n g  a s i d e  t h e  d i s p o s i t i o n  
and g i v e  such c o n s e q u e n t i a l  d i r e c t i o n s  as  it 
t h i n k s  f i t  f o r  g i v i n g  effect  t o  t h e  o r d e r  
( i n c l u d i n g  d i r e c t i o n s  r e q u i r i n g  the  making o f  
any payment o r  t h e  d i s p o s a l  of any property)!'115 

The c o u r t  would n o t  n e c e s s a r i t y  r e q u i r e  t h e  donee o r  
t r a n s f e r e e  t o  s u r r e n d e r  t h e  whole of any proper ty  r e c e i v e d  
from t h e  deceased.  The c o u r t  would c o n s i d e r  the  d i s p o s i t i o n  
t o g e t h e r  w i t h  the  d i s p o s i t i o n s  made under  the  w i l l  or i n t e s -  
t a c y  and would remain f r e e  t o  e x e r c i s e  i t s  d i s c r e t i o n  as t o  
which b e n e f i c i a r i e s ,  t r a n s f e r e e s  o r  donees should bear the  
burden of  t h e  award of family p r o v i s i o n ,  and i n  what propor- 
t i o n s .  

3.75 I t  i s  not  a t  p r e s e n t  p o s s i b l e  t o  s e t  a s i d e  a 
t r a n s a c t i o n  on t h e  ground t h a t  it w a s  designed t o  defeat a 
c l a i m  t o  vary  a maintenance agreement o r  an o r d e r  for secured 
p r o v i s i o n  a f t e r  t h e  d e a t h  of t h e  p a r t y  chargeable .  ' 16  
drew a t t e n t i o n  t o  t h i s  i n  o u r  Repor t  on  F i n a n c i a l  P r o v i s i o n  
i n  Matr imonial  Proceedings  and s a i d  t h a t  "it would be anom? 
a l o u s  t o  i n t r o d u c e  such a power u n t i l  i t  can be ex tended  
e q u a l l y  t o  c la ims  under  t h e  I n h e r i t a n c e  (Family P r o v i s i o n )  
A c t  1938 and s e c t i o n  26 of the  Matr imonia l  Causes A c t  1965. 
Any such e x t e n s i o n  must awai t  a f u l l  review of Family Property 

We 

115. Matr imonial  Proceedings and P r o p e r t y  Act 1970, 
s. 16( 1) ( b )  . 

116. S.16(1)  o p e r a t e s  only  where proceedings  are brought  
a g a i n s t  t h e  person  who made t h e  d i s p o s i t i o n  t h a t  i s  
i n  quest ion.  
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Law. If Now t h a t  it i s  proposed t o  give t h e  c o u r t  power 
t o  set a s i d e  t r a n s a c t i o n s  i n  f a m i l y  p rov i s ion  proceedings,  
t h e r e  is  no o b s t a c l e  t o  app ly ing  t h e  same rule t o  procee- 
d i n g s  t o  va ry  f i n a n c i a l  p r o v i s i o n  o r  maintenance agreements 
af ter  t h e  d e a t h  of a spouse. 

1 1  SUMMARY OF PROPOSALS 

(a )  General  

3.76 I n  t h i s  p a r t  of the  Pape r  w e  have made a number of 
p roposa l s  f o r  t h e  ex tens ion  of f ami ly  p r o v i s i o n  l a w .  I d e a l l y ,  
a l l  e x i s t i n g  enactments conce rn ing  family p r o v i s i o n  should 
be r ep laced  by a new Act,  and t h e  j u r i s d i c t i o n  exercised i n  
one d i v i s i o n  of the  High Court .  Although we have l e f t  the  
m a t t e r  open f o r  d i s c u s s i o n  and comment it i s  o u r  t e n t a t i v e  
view t h a t  f a m i l y  p rov i s ion  law should remain confined t o  i ts  
p r e s e n t  f u n c t i o n  of s ecu r ing  r easonab le  p r o v i s i o n  f o r  t h e  
s u r v i v i n g  dependants ,  and t h a t  it should not  be used t o  
enable  a s u r v i v i n g  spouse who h a s  no maintenance need t o  
a c q u i r e  a s h a r e  of the  family assets. I f ,  a s  w e  suggest,  
f ami ly  p r o v i s i o n  law i s  conf ined  t o  t h e  p r o v i s i o n  of reason- 
a b l e  maintenance f o r  persons c l a s s e d  a s  dependants  of t h e  
deceased, it can  p e r f e c t l y  w e l l  co-exis t  w i th  a succession 
law which r e c o g n i s e s  t h a t  c e r t a i n  persons,  f o r  example, a 
w i f e ,  have f i x e d  p r o p r i e t a r y  r i g h t s  i n  t h e  e s t a t e  of a 
deceased which o v e r r i d e  any w i l l  h e  may have made. 
more, n e i t h e r  a community system nor a law which recognises  
co-ownership of t h e  matr imonial  home would r e p l a c e  t h e  need 
f o r  family p r o v i s i o n  law. Thus, family p r o v i s i o n  law may be 
seen  u l t i m a t e l y  a s  one which c o n f e r s  upon t h e  c o u r t  a d i s c r e -  
t i o n a r y  power t o  award maintenance t o  dependants on the  

117. Law Com. No.25, para ,  97. 

Further- 
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death of t h e  bread-winner:  it s h o u l d  be designed as  a 
supplement t o ,  b u t  n o t  a s u b s t i t u t e  f o r , a  reformed f a m i l y  
p r o p e r t y  law. 

3.77 P r o t e c t i o n  of t h e  u s e  and enjoyment of the house- 
ho ld  goods,  and occupat ion  of the  home would become p a r t  of 
f a m i l y  p r o v i s i o n  l a w  i f  the  p r o p o s a l s  i n  P a r t s  1 and 2 of 
t h e  Paper  were implemented. I n  t h e  f o l l o w i n g  P a r t s  w e  
d i s c u s s  two systems under  which a spouse  would be g i v e n  
f i x e d  p r o p e r t y  rights on the t e r m i n a t i o n  of t h e  m a r r i a g e  by 
d e a t h :  legal r igh ts  of i n h e r i t a n c e ,  and community of  property.  

Svec i f  i c  

J u r i s d i c t i o n  under  t h e  I n h e r i t a n c e  (Fami ly  
P r o v i s i o n )  A c t  1938 should  be t r a n s f e r r e d  
t o  t h e  Family D i v i s i o n  of t h e  High C o u r t  
( t h i s  should not ,  however, a f f e c t  t he  
j u r i s d i c t i o n  of the county  c o u r t )  (para .3 .5) .  

( i i )  

( i i i )  

( i v )  

Family p r o v i s i o n  l e g i s l a t i o n  should n o t  be 
used as  a means of e n a b l i n g  a spouse t o  
a c q u i r e  a s h a r e  o f  t h e  f a m i l y  a s s e t s  
( p a r a s .  3.6-3.9). 

I t  s h o u l d  be made c lear  t h a t  i n  d e c i d i n g  
whether t o  make an o r d e r  for family p r o v i s i o n  
the test should be whether  the  p r o v i s i o n  i n  
f ac t  made by t h e  deceased f o r  the a p p l i c a n t  
i s  reasonable ,  and t h a t  t h e  c o u r t  may take 
i n t o  account  any change i n  c i rcumstances  
which has a r i s e n  s i n c e  t h e  da te  of dea th  

( p a r a .  3 .15) .  

I n  d e c i d i n g  whether  t o  make an o r d e r  i n  
respect of a spouse or former spouse and 
if so i n  what form t h e  c o u r t  should have 
regard t o  c r i t e r i a  ( a )  t o  ( k )  s e t  o u t  i n  
paras. 3.17-3.21 . 
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( v )  Any s ta tement  of r easons  made by the  
deceased should con t inue  t o  be admiss ib l e ,  
where r e l e v a n t ,  i n  accordance w i t h  the  
C i v i l  Evidence A c t  1968, and s e c t i o n  l ( 7 )  
of the 1938 A c t  should be r e p e a l e d  
( p a r a .  3.24).  

( v i )  The c o u r t  should have power t o  o r d e r  a 
t r a n s f e r  o r  s e t t l e m e n t  of any p a r t  of the  
e s t a t e ,  and i n  p a r t i c u l a r  t h e  matr imonial  
home, t o  o r  f o r  the b e n e f i t  of 

( a )  the s u r v i v i n g  spouse (para .3 .28) ,  
(b)  any s u r v i v i n g  c h i l d  o f  t h e  

f ami ly  of t h e  deceased (para.3.46) ; 
and views a r e  i n v i t e d  on whether  t h e s e  powers 
should a l s o  app ly  i n  r e l a t i o n  t o  a former 
spouse (para .3 .31) .  

( v i i )  The c o u r t  should have power t o  a u t h o r i s e  the  
purchase of p r o p e r t y  f o r  the  b e n e f i t  of the  
s u r v i v i n g  spouse ( p a r a  .3.29) . 

( v i i i )  V i e w s  a r e  i n v i t e d  on whether the c o u r t  should 
have power t o  v a r y  an te -  o r  pos t -nup t i a l  
s e t t l e m e n t s  (para .3 .30) .  

( i x )  An o r d e r  f o r  p e r i o d i c i a l  payments f o r  a 
s u r v i v i n g  spouse should not a u t o m a t i c a l l y  
c e a s e  t o  have effect  on remarr iage (para .  3 .32) .  

(x) Any c h i l d  t r e a t e d  by t h e  deceased a s  a c h i l d  
of  h i s  family shou ld  be e n t i t l e d  t o  apply 
f o r  maintenance a s  a dependant u n d e r  t h e  

1938 Act (para .3 .38) .  
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( x i )  Any c h i l d  of t h e  deceased  should be e n t i t l e d  
t o  make an a p p l i c a t i o n  under  t h e  1938 A c t ,  
whe the r  over  o r  under  21 and whether  marr ied 
o r  unmarr ied (para .3 .43) .  

( x i i )  I n  d e c i d i n g  whether  t o  make an o r d e r  i n  
favour of a c h i l d  of t h e  family of the  deceased, 
t h e  c o u r t  should have regard  t o  
c r i te r ia  ( a )  t o  ( g )  set o u t  i n  p a r a .  3.44. 

( x i i i )  V i e w s  are i n v i t e d  on  whether t h e  r i g h t  t o  
apply  for family p r o v i s i o n  should be 
ex tended  t o  a w i d e r  class of dependants  and, 
if so,  how t h a t  c l a s s  should be d e f i n e d  
(para .3 .47) .  

( x i v )  V i e w s  are i n v i t e d  o n  whether any p r o v i s i o n  
should be in t roduced  f o r  n o t i f y i n g  p o s s i b l e  
c l a i m a n t s  of t h e i r  r i g h t  t o  apply ,  or of 
pending a p p l i c a t i o n s ,  o r  f o r  e n s u r i n g  t h a t  
a l l  p o s s i b l e  c l a i m a n t s  are before  t h e  c o u r t  
(para .3 .49) .  

(xv)  The c o u r t  should have power to o r d e r  lump 
sum o r  p e r i o d i c a l  payments t o  be made by a 
b e n e f i c i a r y  d i r e c t l y  t o  a dependant ( p a r a .  
3 .53) .  

( x v i )  I n  e x e r c i s i n g  i t s  powers t o  vary an o r d e r  the  
c o u r t  should have regard t o  a l l  the  circum- 
s t a n c e s ,  i n c l u d i n g  any change i n  t h e  
c i rcumstances  t o  which  i t  had regard i n  making 
tha t  o r d e r  (para.3.56).  
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( x v i i )  The power t o  v a r y  o r d e r s  should a p p l y  only 
t o  p e r i o d i c a l  payments (paras .?  .58 and 
3 .59) .  

( x v i i i )  V i e w s  are i n v i t e d  as  t o  whether ,  on an 
a p p l i c a t i o n  t o  v a r y  a n  order  for f a m i l y  
p r o v i s i o n ,  the  c o u r t  should be able t o  
have recourse  t o  p r o p e r t y  o t h e r  t h a n  
p r o p e r t y  s e t  a s i d e  i n  accordance w i t h  
i t s  o r i g i n a l  o r d e r  (para.3.63).  

( x i x )  It should be made c l e a r  t h a t  t h e  persons 
e n t i t l e d  t o  apply  for a v a r i a t i o n  i n c l u d e  
any person b e n e f i c i a l l y  i n t e r e s t e d  i n  t h e  
estate under  t h e  w i l l  o r  i n t e s t a c y  
r u l e s  before  any o r d e r  f o r  f a m i l y  provis ion  

w a s  made (para .3 .64) .  

(xx) V i e w s  a r e  i n v i t e d  as  t o  whether t h e  c l a s s  
of dependants e n t i t l e d  t o  apply f o r  a 
v a r i a t i o n  on a change of c i rcumstances  should 
i n c l u d e  an u n s u c c e s s f u l  o r i g i n a l  a p p l i c a n t ,  
and on whether  a dependant 's  r i g h t  t o  apply 
o r  t o  re-apply for fami ly  p r o v i s i o n  on a - 

change of c i rcumstances  should be extended 
t o  cases where no o r d e r  had been made on 
t h e  o r i g i n a l  a p p l i c a t i o n  (para  .3. 65) .  

( x x i )  P a r t i e s  t o  mat r imonia l  proceedings should 
be allowed t o  make agreements a s  t o  f i n a n c i a l  
p r o v i s i o n  which, i f  sanct ioned by t h e  cour t ,  
c o u l d  b a r  any claim t o  family p r o v i s i o n  
( p a r a .  3 .68) .  



( x x i i )  The c o u r t  should have t h e  same power as  
i n  matr imonial  p roceed ings  t o  s e t  a s i d e  
t r a n s a c t i o n s  made w i t h  t h e  i n t e n t i o n  of 
d e f e a t i n g  a c l a im f o r  f ami ly  p r o v i s i o n  

' (para.3.70) o r  f o r  t h e  v a r i a t i o n  of a 
maintenance agreement o r  an o rde r  f o r  
secu red  p rov i s ion  (para .3 .75) .  

( x x i i i )  The powers proposed above should e x t e n d  
t o  t h e  c a t e g o r i e s  of p r o p e r t y  set o u t  i n  
para .  3.71, V i e w s  a r e  i n v i t e d  a s  t o  
whether  the  c o u r t  should be given power 
t o  s u b s t i t u t e  its own d i s c r e t i o n  f o r  t h a t  
of t h e  t r u s t e e s  of  a pens ion  fund from 
which b e n e f i t s  a r e  payab le  on the  d e a t h  
of t h e  deceased, ( p a r a .  3.71) 

(xx iv )  A s  r e g a r d s  t r a n s a c t i o n s  which took p l a c e  
less t h a n  t h r e e  y e a r s  b e f o r e  the  death of 
t h e  deceased,  i f  t hey  have had the effect  
of p r e v e n t i n g  f i n a n c i a l  p rov i s ion  f rom 
being g r a n t e d  o r  r educ ing  t h e  amount of any 
o r d e r  fo r  family p r o v i s i o n ,  t h e r e  shou ld  be 
a r e b u t t a b l e  presumption t h a t  they w e r e  
made w i t h  t h a t  i n t e n t i o n  (para.3.72).  



PART 4 

LEGAL RIGHTS OF INHERITANCE 

1 INTRODUCTION 

4.1 I t  has been s t r e s s e d  i n  t h e  Paper t h a t  during 
a s t a b l e  marr iage i t  i s  seldom of importance t o  t h e  spouses 
t o  e s t a b l i s h  t h e i r  p r e c i s e  p r o p e r t y  r i g h t s .  These r i g h t s  
become impor t an t  a t  two s t a g e s :  when the  m a r r i a g e  breaks 
down, and when i t  ends with t h e  dea th  of a spouse.  I n  
P a r t  3 t h e  law of f ami ly  p r o v i s i o n  was examined t o  see 
whether  improved p r o t e c t i o n  cou ld  be given t o  the spouse, 
former spouse o r  c h i l d  of a deceased.  

4.2 Another way of p rov id ing  f o r  s u r v i v i n g  members 
of the  f ami ly ,  where t h e  deceased i n t e n t i o n a l l y  o r  
a c c i d e n t a l l y  f a i l e d  t o  provide f o r  them, would be t o  g ive  
them a l e g a l  r i g h t  t o  i n h e r i t  a f i x e d  p a r t i o n  of the  
e s t a t e .  Such a l e g a l  r i g h t  of i n h e r i t a n c e  must be d i s t ing -  
uished from t h e  r i g h t  t o  apply for  family p r o v i s i o n ,  which 
depends on d i s c r e t i o n a r y  f a c t o r s . '  
from success ion  rights on i n t e s t a c y ,  which o p e r a t e  only . 
where t h e r e  i s  no w i l l  o r  where t h e  w i l l  does n o t  dispose 
of a l l  the  deceased ' s  e s t a t e .  A l e g a l  r i g h t  of  i n h e r i t a n c e  
would o p e r a t e  i r r e s p e c t i v e  of t,he p rov i s ions  o f  t h e  w i l l .  

I t  would a l s o  d i f f e r  

4.3 Legal r i g h t s  of i n h e r i t a n c e  were known t o  Roman 
law, and were a l s o  recognised i n  e a r l y  English law. 2 

1 .  See Guest,  "Family P rov i s ion  and  t h e  Legitima Por t io"  
(1957) 7 3  L.Q.R. 74, f o r  a comparison of  l e g a l  r i g h t s  
and family p rov i s ion .  

2. P l u c k n e t t ,  A Concise  Hi s to ry  of the  Common Law (5th ed. 
1956) "The Family Reserve", p. 743 f f . ;  P o l l o c k  and 
Mait land,  H i s t 0 r . y  of Engl ish Law, Vol. 11, p. 348. 



Although l e g a l  r i g h t s  t o  succeed t o  t h e  deceased 's  person- 
a l t y  were l a r g e l y  a b o l i s h e d  i n  England by the 17 th  c e n t u r y ,  
the widow's r i g h t  t o  dower (i .e.  t o  a l i f e  e s t a t e  i n  one 
t h i r d  of h e r  husband's r e a l  p rope r ty )  and the  widower's 
corresponding r i g h t  t o  c u r t e s y  were n o t  f i n a l l y  a b o l i s h e d  
u n t i l  1 9 2 5 . ~  
Sco t l and4  and i n  many o t h e r  modern l e g a l  systems, i n c l u d i n g  
both t h o s e  where community of p r o p e r t y  a p p l i e ~ , ~  and those 
where it  does not.6 
of i n h e r i t a n c e " :  b u t  i n  some c o u n t r i e s  t h e  e q u i v a l e n t  
r i g h t  i s  r e f e r r e d  t o  a s  " l eg i t im" ,  "compulsory po r t ion" ,  
" f i x e d  po r t ion" ,  " f o r c e d  share",  I t reserve"  o r  " e l e c t i v e  
right". 

Legal r i g h t s  of i n h e r i t a n c e  s t i l l  a p p l y  i n  

W e  u se  the  term " l e g a l  r i g h t s  

4.4 I n  p repa r ing  t h i s  Paper  we have s t u d i e d  s e v e r a l  
s y s t e m  of law under which t h e  s u r v i v i n g  spouse and c h i l d r e n  
a r e  g i v e n  l e g a l  rights of i n h e r i t a n c e ,  and have been 
a s s i s t e d  by the  r e c e n t  s t u d y  of t h i s  s u b j e c t  i n  the United 

3. 

4. 

5. 

6. 

Admin i s t r a t ion  of  E s t a t e s  Act 1925, s. 45. 

See below, para.  4.5 

E.g., DENMARK: Pede r sen ,  "Matrimonial  P rope r ty  i n  
Denmar-5) 28 M.L.R. 1 3 7 ,  148; G E M :  Cohn, 
Manual of German Law, Vol. 1 (2nd e d m  ss. 518, 
582, 633 ff.; M. Hanotiau "Le c o n j o i n t  s u r v i v a n t  
en d r o i t  allemand" i n  Le S t a t u t  c i v i l  du c o n ' o i n t  
s u r v i v a n t ,  Bibliot; ; \que de l a  F a c u l t C  de D r o i t  de 
1 ' U n i v e r s i t e  C a t h o l i q u e  de Louvain No. V I 1  (1970) p. 369. 

E.g., SCOTLAND: see below, pa ra .  4.5; REPUBLIC OF 
IRELAND: Success ion  Act 1965, P a r t  I X ,  s. 109 ff.; 
Gerard Clarke.  "Some ASDeCtS of the Succession A c t ,  1965: 
Caveant Executores;  New- Powers and Burdens f o r  P e r s o n a l  . 
Represen ta t ives"  (1 966) 1 I r i s h  J u r i s t  222; =ED 
STATES: f o r  problems concerning l e g a l  r i g h t s  of 
i n h e r i t a n c e  i n  t h o s e  common law s t a t e s  which have  them, 
see Macdonald, Fraud on the  Widow's Share ( 1  960); ITALY: 
The I t a l i a n  C i v i l  Code ( t r a n s l .  by M. Beltramo, etc.  
1969) Chapter  X: Forced He i r s ,  ss. 536-552. 
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 state^,^ where l e g a l  r i g h t s  for  t h e  su rv iv ing  spouse  a r e  
common. I t  i s  imprac t i cab le  t o  d e s c r i b e  here  a l l  t h e s e  
sys tems,  bu t  w e  g i v e  one example, t h a t  of Sco t l and ,  
t o  show how l e g a l  rights ope ra t e  i n  p rac t i ce .  

4.5 
c h i l d r e n  may claim l e g a l  rights.' 
on ly  t h e  moveable e s t a t e ,  and no l o n g e r  apply t o  h e r i t a g e  
(immoveables). On i n t e s t a c y ,  they apply  only t o  t h a t  pa r t  
of t h e  e s t a t e  l e f t  a f t e r  t h e  s u r v i v i n g  spouse ' s  rights 
have been s a t i s f i e d . "  A spouse ' s  l e g a l  rights a r e  t o  one- 
t h i r d  of t h e  moveable e s t a t e  or, i f  t h e r e  i s  no i s s u e ,  t o  
one-half .  The c h i l d r e n ' s ' '  l e g a l  r ights  a r e  to  one-third 
o f  t h e  moveable e s t a t e  or, i f  there is  no s u r v i v i n g  spouse, 
t o  one-half .  The ba lance ,  wh ich  may be d isposed  of  by 

7. Uniform Proba te  Code (approved by t h e  N a t i o n a l  Conference 

Under S c o t s  law8 both t h e  su rv iv ing  spouse  and 
Legal rights a f f e c t  

of  Commissioners on Uniform S t a t e  Laws and by t h e  American 
Bar Assoc ia t ion  i n  August 1969) A r t i c l e  11, p a r t  2: 
"E lec t ive  Share  of Surv iv ing  Spouse". The Uniform Code 
s t r e n g t h e n s  t h e  r i g h t  o f  the  s u r v i v i n g  spouse  t o  an 
e l e c t i v e  s h a r e  by allowing c e r t a i n  t r a n s f e r s  i n  "fraud" of 
t h e  sha re  t o  be taken i n t o  account .  A t  the  same time it 
provides  t h a t  t h e  s u r v i v o r  must g i v e  c r e d i t  f o r  bene f i t s  
rece ived  from t h e  deceased d u r i n g  j o i n t  l i v e s .  

8. Gloag and Henderson's I n t r o d u c t i o n  t o  t h e  Law of Scotland 
( 7 t h  ed. 1968) by A.M. Johns ton ,  Q.C. and J.A.D. Hope, 
p. 570 ff.; David M. Walker, P r i n c i p l e s  of S c o t t i s h  P r i v a t e  - Law Vol. I1 (1970) p. 1794 ff.; M.C. Meston, The Succession 
Scot land  A c t  1964 (2nd ed. 1969) p. 41 f f .  

9. Legal r ights i n c l u d e  the  widow's r i g h t s  ( j u s  r e l i c t a e )  t h e  
widower's r ights  ( j u s  r e l i c t i )  and the c h i l d r e n ' s  r i g h t s  
( l e g i t i m )  . 

10. Where the  i n t e s t a t e  e s t a t e  i n c l u d e s  an i n t e r e s t  i n  a dwell- 
i n g  house, t he  su rv iv ing  spouse  is  e n t i t l e d  t o  receive: (1)  
t h a t  i n t e r e s t  or t h e  va lue  t h e r e o f  i f  t h e  v a l u e  does no t  
exceed 215,000 o r ,  i f  it does ,  a sum of 215,000; (2) t h e  
con ten t s  of the house ( i . e .  f u r n i t u r e  and p l e n i s h i n g s )  up 
t o  t h e  va lue  of 25,000; and ( 3 )  8 legacy o f  22,500 i f  t h e  
i n t e s t a t e  i s  su rv ived  by i s s u e  ( i . e .  descendants )  whether 
l e g i t i m a t e  or no t ,  or  25,000 i f  he i s  not  su rv ived  by 
i s s u e :  Success ion  (Scot land)  A c t  1964, ss. 8,  9 and 10. 
See Walker, op. c i t .  p. 1762 ff.; Meston, op. c i t .  p. 27. 

11 .  I nc lud ing  i l l e g i t i m a t e  c h i l d r e n :  Law Reform (Miscellaneous 
Provisiorrs) (Sco t l and)  A c t  1968, ss. 2, 3 and 22(5)  and 
Sch. 1 ,  pa ra s .  3, 4 ,  5 and 7 ,  and the i s s u e  of a c h i l d  
who predeceased t h e  deceased: Succession (Sco t l and)  A c t  
1964, s. 1 1 ( 1 ) .  
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w i l l ,  i s  c a l l e d  t h e  "dead ' s  par t" .  The fol lowing b r i e f  
summary shows how S c o t s  law d e a l s  w i t h  some of t h e  
problems considered below: 

(a )  Renunciat ion and d i scha rge .  A spouse may 
renounce o r  d i scha rge  l e g a l  r i g h t s  e x p r e s s l y  
( for exaap le ,  i n  an an te -nup t i a l  c o n t r a c t ) ,  
o r  by c l e a r  i m p l i c a t i o n  ( f o r  example, accept-  
ance by a spouse of a l i f e  i n t e r e s t  w i l l  
exc lude  any claim t o  l e g a l  r i g h t s  i n  r e s p e c t  
of the  p rope r ty  burdened by the  l i f e  
i n t e r e s t ) .  12 

(b)  B e n e f i t s  received from t h e  e s t a t e .  I t  is 
impl i ed ,  i n  the  absence o f  an expres s  decla-  
r a t i o n  t o  t h e  c o n t r a r y ,  t h a t  a l egacy  t o  a 
spouse o r  c h i l d  i s  i n  f u l l  s a t i s f a c t i o n  of 
l e g a l  r i g h t s ;  an e l e c t i o n  must be made 
between t h e  legacy and l e g a l  r i g h t s  i f  t h e r e  
is  a t e s t amen ta ry  p r o v i s i o n  i n  f a v o u r  of  the 
e l e c t o r .  ' 3 

( c )  D i s p o s i t i o n s  i n  f a v o u r  of t h i r d  p a r t i e s ,  and 
avoidance of l e g a l  rights. During t h e  
t e s t a t o r ' s  l i f e t i m e  he may minimise l e g a l  
r i g h t s  by conve r t ing  h i s  p rope r ty  i n t o  her i t -  
age ,  o r  by a l i e n a t i n g  it, even i f  he does so 
g r a t u i t o u s l y .  He may a l s o  evade l e g a l  r i g h t s  
by a t r a n s f e r  of p r o p e r t y  under r e s e r v a t i o n  
of a l i f e  i n t e r e s t  t h e r e i n ,  even i f  t h i s  i s  

12. 

13. 

Gloag and Henderson, op. c i t .  p. 577; Meston, op. c i t . ,  
p. 52 c h i l d r e n  and remoter i s s u e  may a l s o  d i s c h a r g e  
l e g a l  r i g h t s ,  b u t  a pa ren t  canno t  exclude the c h i l d ' s  
r i g h t  t o  c la im l e g i t i m  un le s s  t h e  c h i l d  e l e c t s  t o  
a c c e p t  the  p r o v i s i o n  made f o r  h i m :  Succession (Scot- 
l a n d )  Act 1964, s. 12. 

Succession (Sco t l and)  Act 1964, s. 13. T h i s  does not 
n e c e s s a r i l y  p rec lude  a c la im t o  l e g a l  r i g h t s  i n  any 
e s t a t e  f a l l i n g  i n t o  i n t e s t a c y :  Meston, p. 51. 
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done expres s ly  t o  d e f e a t  l e g a l  rights. 
However, i f  he r e t a i n s  any power of  
d i s p o s i t i o n  o v e r  t h e  property d i s p o s e d  
of o r  the  r e v e r s i o n  t h e  t r a n s f e r  w i l l  
n o t  e f f e c t i v e l y  p r e c l u d e  l e g a l  rights. l 4  

4.6 I n  those  c o u n t r i e s  where l e g a l  r i g h t s  o f  i n h e r i t -  
ance apply,  t hey  a r e  combined i n  v a r i o u s  ways w i t h  the 
r u l e s  of i n t e s t a t e  success ion ,  w i t h  the  r i g h t  t o  c la im 
maintenance from the  e s t a t e  of  the deceased, and w i t h  the 
s u r v i v o r ’ s  s h a r e  on t h e  d i v i s i o n  of  community p rope r ty .  
The s u r v i v o r ’ s  l e g a l  r i g h t s  a r e  sometimes e x p r e s s e d  as  a 
f r a c t i o n  of the  r i g h t s  on i n t e s t a c y :  f o r  example,in Germany 
a spouse’s  l e g a l  rights a r e  one-half  ’of the  amount due on 
i n t e s t a c y .  Whether o r  not  t h i s  i s  t h e  case,  t h e  amount 
which a spouse would r ece ive  under  l e g a l  r i g h t s  i s  invari-  
ab ly  less than  he would have r e c e i v e d  on i n t e s t a c y .  For 
t h i s  reason, l e g a l  r i g h t s  a r e  seldom of r e l evance  i n  the  
case  of complete i n t e s t a c y .  

4.7 I t  i s  n o t  u sua l  f o r  l e g a l  rights and t h e  r i g h t  t o  
app ly  fo r  maintenance t o  be combined. I n  c o u n t r i e s  w i t h  

systems of s e p a r a t e  p rope r ty ,  a s u r v i v i n g  spouse sometimes 
has a r i g h t  t o  app ly  f o r  maintenance from the  e s t a t e ”  and 
sometimes a f i x e d  l e g a l  r i g h t  o f  i nhe r i t ance .16  
c o u n t r i e s  w i t h  systems of community of  p rope r ty ,  t h e  sur- 
v i v o r  i s  e n t i t l e d  t o  h i s  o r  her  s h a r e  of the  community 
p rope r ty  on the  dea th  of t h e  o t h e r  spouse. T h i s  is not an 
i n h e r i t a n c e  right, s i n c e  t h e  community must be sha red  

I n  

14. Gloag and Henderson, pp. 570-571. 

15. E.g. England, A u s t r a l i a ,  New Zealand, On ta r io .  

16. E.g. Sco t l and ,  Republic of  I r e l a n d  ( t h e  c h i l d r e n ,  on 
t h e  o t h e r  hand, have the  r ight  t o  claim p r o p e r  pro- 
v i s i o n  from t h e  e s t a t e ,  b u t  n o t  l e g a l  r i g h t s ) ,  I t a l y .  



whether  t h e  marr iage ends i n  death o r  by divorce;  i t  
may, i n  f a c t ,  i nvo lve  t h e  s u r v i v o r  paying the  deceased ’ s  
s h a r e  of  t h e  community i n t o  the  e s t a t e .  Once the  com- 
munity p r o p e r t y  has  been sha red ,  t h e  s u r v i v i n g  spouse 
may have a r i g h t  t o  i n h e r i t  p a r t  of t h e  deceased’s e s t a t e  
(i .e.  t h e  deceased’s  s h a r e  of t h e  community and any sepa r -  
a t e  p r ~ p e r t y ) ~ ’  o r  t o  maintenance from the  e s t a t e .  18 

4.8 I n  some c o u n t r i e s  only t h e  s u r v i v i n g  s p o u s e  has  
l e g a l  r i g h t s ; 1 9  i n  o t h e r s  only t h e  c h i l d r e n  ( o r  o t h e r  
h e i r s ) ; 2 0  i n  y e t  O the r s ,  both t h e  spouse  and the c h i l d r e n  
( o r  o t h e r  he i r s ) . 21  
a f r a c t i o n  of  t h e  e s t a t e  of  the deceased  and the  f r a c t i o n  
may va ry  according to  t h e  number and c l a s s  of  those e n t i t l e d .  
Sometimes t h e r e  i s  a r i g h t  t o  a minimum amount. 

Legal r i g h t s  a r e  o f t e n  expres sed  a s  

22 

2 THE CASE FOR A SYSTEM OF LEGAL RIGHTS: 
I T S  PLACE IN FAMILY PROPERTY LAW 

4.9 Before c o n s i d e r i n g  how a sys t em of l e g a l  r i g h t s  
would o p e r a t e ,  we examine b r i e f l y  i t s  r e l a t i o n s h i p  to t h e  
o t h e r  a s p e c t s  of f a m i l y  p rope r ty  law law d e a l t  w i t h  i n  t h e  
Pape r  and i t s  r e l a t i v e  advantages and disavantages.  One 
aim of  t h e  reforms h e r e  considered i s  t o  g i v e  g r e a t e r  

- ~ ~ ~~ ~~ 

17. E.g. Germany, Denmark. 

18. E.g. France,  Belgium. On t h e  r e l a t i o n s h i p  between 
l e g a l  r i g h t s  and maintenance,see L e  S t a t u t  c i v i l  du 
c o n ’ o i n t  s u r v i v a n t ,  “Dro i t  Nder l anda i s” ,  p. 348 ff., 
and””Conc1usions” p. 546 f f .  

19. E.g. Republ ic  of  I r e l a n d .  

20. France.  

21. E.g. Germany, Sco t l and ,  I t a l y .  

22. Denmark, Sweden. 
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p r o t e c t i o n  t o  t h e  economically weaker spouse. 23 
a l r e a d y  sugges t ed  two bas i c  ways of achieving t h i s  aim: 

We have 

( i )  by s t r e n g t h e n i n g  a spouse ' s  r i g h t  t o  
be supported by the o t h e r  spouse ( i . e .  
by improved f ami ly  p rov i s ion ,  and by 
p r o t e c t i o n  of occupa t ion  r i g h t s  and the  
u s e  and enjoyment of the  household goods) ; 

( i i )  by changing t h e  laws r e l a t i n g  t o  ownership 
of p rope r ty ,  t o  e n s u r e  t h a t  a spouse  who 
has  been unable t o  make a f i n a n c i a l  
c o n t r i b u t i o n  w i l l  n e v e r t h e l e s s  have an 
i n t e r e s t  i n  c e r t a i n  f ami ly  a s s e t s  ( i . e .  
co-ownership of the  matrimonial  home). 

A s  was po in ted  o u t  i n  the General  I n t r o d ~ c t i o n ~ ~  support  
r i g h t s  and p r o p e r t y  r i g h t s  a r e  complementary, s i n c e  a spouse 
w i t h  p rope r ty  r i g h t s  i n  the  f a m i l y  a s s e t s  w i l l  have l e s s  
need t o  r e l y  on suppor t  r i g h t s ,  and a spouse who s u c c e s s f u l l y  
en fo rces  s u p p o r t  r i g h t s  may o b t a i n  e i t h e r  t h e  ownership o r  
t h e  use o f  some of the  o t h e r  s p o u s e ' s  property.  What would  
be the  r e l a t i o n s h i p  between l e g a l  r i g h t s  of i n h e r i t a n c e  and 
the o t h e r  p r o p o s a l s  considered? 

4.10 We s t a r t  by comparing l e g a l  r i g h t s  w i t h  family 
p rov i s ion  law a s  a means of p rov id ing  support  for t h e  su r -  
v i v i n g  spouse. The ch ie f  d i f f e r e n c e  i s  t h a t  l e g a l  r i g h t s  
would ensure f o r  the s u r v i v o r  a f i x e d  p ropor t ion  o f  the 
e s t a t e  whereas under family p r o v i s i o n  law t h e  s u r v i v o r  must 
app ly  t o  the  c o u r t ,  prove t h a t  the  deceased f a i l ed  t o  make 
reasonable  p r o v i s i o n  for  the  s u r v i v o r ,  and then  r e l y  on the  
e x e r c i s e  of t h e  c o u r t ' s  d i s c r e t i o n .  The c e r t a i n t y  of l e g a l  

23.  The term "economically weaker spouse" means t h e  spouse 
who, because he o r  she has no earnings or o t h e r  means, 
has been unab le  t o  make a f i n a n c i a l  c o n t r i b u t i o n  t o  t h e  
a c q u i s i t i o n  of t h e  family a s s e t s  or to  a c q u i r e  any 
a s s e t s .  

24. Para.  0.20 above. 

221 



rights could be s e e n  a s  i t s  g r e a t e s t  advantage o v e r  family 
p rov i s ion .  On t h e  o t h e r  hand, because l e g a l  rights a r e  
f i x e d ,  t hey  may g i v e  t h e  s u r v i v o r  more o r  l e s s  t h a n  i s  
needed f o r  support :  t hey  t ake  no account  of the  means o r  
needs of the  s u r v i v o r  o r  o f  t h e  s p e c i a l  c i rcumstances of  
each case.25 
c a l c u l a t i n g  l e g a l  rights which would app ly  f a i r l y  t o  both 
l a r g e  and sma l l  e s t a t e s .  

4.11 T h i s  r a i s e s  the  ques t ion  whether,/if l e g a l  rights 
were in t roduced  f o r  a su rv iv ing  s p o u s e , i t  should be con- 
s i d e r e d  a s  a s u b s t i t u t e  f o r  f ami ly  p r o v i s i o n  law o r  a s  a 
supplement t o  t h a t  law.26 I n  the  f o r m e r  case l e g a l  rights 
would e s t a b l i s h  b o t h  t h e  mininium and t h e  maximum sum which 
a s u r v i v i n g  spouse cou ld  claim; i n  t h e  l a t t e r  c a s e  t h e y  
would f i x  only t h e  minimum sum. The d e t a i l s  of  a sys tem of 
l e g a l  r i g h t s  w u l d  depend t o  a l a r g e  e x t e n t  on w h e t h e r  i t  
was i n  a d d i t i o n  t o  or i n  s u b s t i t u t i o n  f o r  family p rov i s ion .  
For example, the  amount of l e g a l  rights migh be s m a l l e r  i f  
the  s u r v i v i n g  spouse could claim f a m i l y  pvovision; on the  
o t h e r  hand i f  t h e r e  were no r i g h t  t o  app ly  f o r  f a m i l y  pro- 
v i s i o n ,  a system of  l e g a l  r i g h t s  would almost c e r t a i n l y  
have t o  i n c o r p o r a t e  ant i -avoidance p r o v i s i o n s ,  s i m i l a r  to  
t h o s e  we have proposed f o r  family p r o v i s i o n ,  t o  p r e v e n t  a 
spouse from n u l l i f y i n g  the  o t h e r  s p o u s e ' s  r i g h t s  by i n t e r  
v i v o s  d i s p o s i t i o n s .  It  would be premature t o  d e c i d e  t h e  
r e l a t i o n s h i p  between f ami ly  p r o v i s i o n  and l e g a l  r ights  

I t  i s  ve ry  d i f f i c u l t  t o  work o u t  a formula f o r  

a system o f  

25. As t o  the  p o s s i b i l i t y  of b a r r i n g  o r  varying l e g a l  
r i g h t s  on t h e  ground t h a t  the  s u r v i v o r  has n o t  per- 
formed h i s  or h e r  matr imonial  o b l i g a t i o n s ,  see 
pa ra .  4.58 fP .  below. 

26. As we do no t  propose l e g a l  rights f o r  c h i l d r e n  ( s e e  
/ para.  4.16 below) t h e i r  r i g h t  t o  apply f o r  f a m i l y  

p r o v i s i o n  would n o t  be a f f e c t e d .  
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u n t i l  we have cons ide red  the  l a t t e r  i n  some d e t a i l .  I t  
should be remembered, however, t h a t  whereas the  advantage 
of c e r t a i n t y  would be p a r t l y  l o s t  i f  family p r o v i s i o n  
were r e t a i n e d ,  i n  the  case of s m a l l  e s t a t e s  (which con- 
s t i t u t e  the  m a j o r i t y )  some s u r v i v i n g  spouses might  do l e s s  
w e l l  i f  l e g a l  r i g h t s  were s u b s t i t u t e d  f o r  t h e  r i g h t  t o  
apply for  f ami ly  provis ion.  

4.12 Next, l e g a l  r i g h t s  of i n h e r i t a n c e  cou ld  be con- 
s i d e r e d  a s  a rough and ready means of ensuring t h a t  on 
the  t e rmina t ion  of  t h e  marriage by death,  t h e  s u r v i v o r  
would r e c e i v e  a s h a r e  of such f a m i l y  a s se t s27  a s  were owned 
by t h e  deceased. I t  would be a n  imprecise  method of achiev- 
i n g  t h i s  end, because a system of l e g a l  r i g h t s  c o u l d  not 
e a s i l y  be r e s t r i c t e d  t o  t h a t  p a r t  of  the  e s t a t e  c o n s i s t i n g  
of family a s s e t s , 2 8  bu t  would g i v e  u s u a l l y  g i v e  t h e  

s u r v i v o r  a s h a r e  of  the  whole e s t a t e .  I n  comparison w i t h  
t h e  o t h e r  systems of f ixed  r i g h t s  considered i n  t h e  Paper 
t h e  fol lowing p o i n t s  can be made: 

( a )  The proposals  concerning co-ownership of 
the  matr imonial  home were based on t h e  
view t h a t  the home i s  the  p r i n c i p a l  family 
a s s e t .  I f  those p roposa l s  were introduced, .  
i t  could be argued t h a t  l e g a l  r i g h t s  of 
i n h e r i t a n c e  would be unnecessary,  assuming 
t h a t  the home was owned, as  the  s u r v i v o r  
would a l r eady  have an i n t e r e s t  i n  t h e  

major  family a s s e t .  I f ,  n e v e r t h e l e s s ,  l e g a l  
r i g h t s  were i n t r o d u c e d  i n  a d d i t i o n  t o  co- 
ownership,  i t  would be necessary t o  consider  

27. See General I n t r o d u c t i o n ,  para .  0.24 above, f o r  the  
meaning of "family a s se t s . "  

28. See para .  4.26 below. 



whether  t hey  should be reduced, o r  even 
excluded, where t h e  s u r v i v o r  had a l r e a d y  
r e c e i v e d  an i n t e r e s t  i n  t he  home u n d e r  
t h e  co-ownership p r i n c i p l e .  Ways o f  
avo id ing  p o s s i b l e  accumulation of r ights  

w i l l  be considered below. 29 

(b) I n  P a r t  5 we cons ide r  a system of communitl 
of p r o p e r t x ,  under w h i c h  on t e rmina t ion  of 
marr i age  by divorce o r  d e a t h  t h e r e  would be 
a s h a r i n g  of those a s s e t s  acquired by the  
spouses  during t h e  marr iage.  Legal r ights,  
which o p e r a t e  on t h e  whole of the  deceased ' s  
e s t a t e  and wi thou t  r e g a r d  t o  the s u r v i v o r ' s  
own a s s e t s ,  would be a n  a l t e r n a t i v e  way of 
a c h i e v i n g  sha r ing  on the  t e rmina t ion  of 
mar r i age  by death.  I t  cou ld  be l e s s  d e t a i l e d  
i n  d e f i n i n g  the  p r o p e r t y  t o  be sha red ,  b u t  
i t  would no t  n e c e s s a r i l y  be any s i m p l e r  i n  
o p e r a t i o n .  

4.13 A p o s s i b l e  o b j e c t i o n  t o  a sys tem of l e g a l  r i g h t s  
i s  t h a t  i t  would f u r t h e r  r e s t r i c t  freedom of t e s t a t i o n .  A s  
a g a i n s t  t h i s ,  however, i t  has been s a i d  t h a t :  

"The p r o t e c t i o n  of the rights of the f a m i l y  
a s  an e s s e n t i a l  u n i t  i n  s o c i e t y  i s  a pr imary  
concern of most systems o f  law. Complete 
freedom of t e s t a t i o n ,  a s  enjoyed under E n g l i s h  
law f o r  a b r i e f  per iod of for ty-seven y e a r s ,  
is  t h e r e f o r e  by t h e  s t a n d a r d s  of comparative 
j u r i s p r u d e n c e  an anomaly."30 

The p r i n c i p l e  of  a b s o l u t e  freedom of t e s t a t i o n  would be 

a c c e p t a b l e  only i f  t h e  view were t a k e n  t h a t  i t  i s  more 
impor t an t  t o  be a b l e  t o  dispose of p r o p e r t y  than t o  meet 

29. Para.  4.45 f f .  

30. Albery,  The I n h e r i t a n c e  Famil P r o v i s i o n  A c t ,  1938 
(1950) p. 1. 
The Mortmain and C h a r i t a b l e  Uses Act 1891, which 
removed r e s t r i c t i o n s  on d e v i s e s  f o r  c h a r i t a b l e  purposes,  
and the  I n h e r i t a n c e  (Family P r o v i s i o n )  Act 1938. 

The p e r i o i  of 4; y e a r s  i s  )that between 
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n a t u r a l  and l e g a l  o b l i g a t i o n s  t o  the  family. We do not 
b e l i e v e  t h i s  view t o  have any degree of suppor t ;  i t  was 
r e j e c t e d  i n  1938. No one now s e r i o u s l y  q u e s t i o n s  t h a t  
t h e r e  a r e  o b l i g a t i o n s  t o  t h e  f ami ly  en fo rceab le  against 
t he  e s t a t e ;  w h a t  i s  i n  ques t ion  i s  how those  o b l i g a t i o n s  
should  be de f ined  and enforced. 

4.14 I n  t h e  fo l lowing  s e c t i o n s  we d i scuss  t h e  basic 
p r i n c i p l e s  of a p o s s i b l e  system of l e g a l  r igh ts  of 
i n h e r i t a n c e ,  l e a v i n g  open t h e  q u e s t i o n  of whether  such a 
system is  d e s i r a b l e ,  and whe the r  i t  i s  t o  be p r e f e r r e d  to  
the o t h e r  p roposa l s  cons idered  i n  t h e  Paper. W e  r e f e r  i n  
g e n e r a l  terms t o  " the  deceased" and " the  su rv ivo r" .  I t  
is  more common for t h e  husband t o  d i e  before  the wi fe ,  
and for t h e  bu lk  of t h e  fami ly  a s s e t s  t o  be i n  t h e  husband's 
name or i n  j o i n t  names, r a t h e r  t han  i n  the w i f e ' s  name, bu t  
the p r i n c i p l e s  d i scussed  a r e  in t ended  t o  apply  e q u a l l y  t o  
husband and wife.  

3 WHO SHOULD BE ENTITLED TO LEGAL RIGHTS 
OF INHERITANCE? 

( a )  The su rv iv ing  spouse? 

4.15 I f  a system of l e g a l  rights were i n t r o d u c e d ,  i n -  
o u r  view t h e  s u r v i v i n g  spouse o f  a v a l i d  marr iage  should 
be e n t i t l e d  t o  c l a i m  l e g a l  rights. A decree of d ivo rce ,  
n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  shou ld  b r i n g  t o  an  end the 
r i gh t  t o  c l a im l e g a l  rights, j u s t  as i t  b r i n g s  t o  an  end 
success ion  r ights  on in tes tacy ."  
dec ree  would be a b l e  t o  take i n t o  account t he  p o s s i b l e  
l o s s  of l e g a l  r i g h t s  i n  a s s e s s i n g  f i n a n c i a l  p rov i s ion .  

The cour t  g r a n t i n g  a 

32 

31. While a d e c r e e  of j u d i c i a l  s e p a r a t i o n  i s  i n  f o r c e  the 
s e p a r a t e d  spouses  a r e  no t  e n t i t l e d  to  any rights of 
i n t e s t a t e  success ion  i n  each  o t h e r ' s  e s t a t e s :  Matri- 
monial Proceedings  and P r o p e r t y  Act 1970, s.40. 

32. Matrimonial  Proceedings and P rope r ty  Act 1970, s. 5(l)(g). 
A spouse whose marriage has  been te rmina ted  by a 
decree  may app ly  for f a m i l y  p rov i s ion  from t h e  e s t a t e :  
i n  t h e  c a s e  of j u d i c i a l  s e p a r a t i o n ,  under t h e  Inher- 
i t a n c e  (Family P rov i s ion )  A c t  1938; i n  t h e  c a s e  O f  
divorce  o r  n u l l i t y ,  under t h e  Matrimonial Causes  Act 
1965, s. 26; s e e  P a r t  3 above. 
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(b)  Ch i ld ren?  

4.16 
i n t e r e s t  i n  t h e  e s t a t e s  of t h e i r  p a r e n t s ?  The mora l  
o b l i g a t i o n  t o  p rov ide  for c h i l d r e n  i s  a s  g r e a t  a s  t h a t  
t o  p rov ide  for a spouse.  
were g i v e n  f i x e d  r ights of i n h e r i t a n c e ,  family d i s p u t e s  
m i g h t  be avoided. I n  Scot land c h i l d r e n  have l e g a l  
r i g h t s , 3 3  
may a p p l y  for f ami ly  provis ion.  On the o t h e r  hand, wh i l e  
a s u r v i v i n g  spouse would f r e q u e n t l y  have played a p a r t  i n  
b u i l d i n g  up the  f a m i l y  a s s e t s  i t  i s  much-less  l i k e l y  t h a t  
t h e  c h i l d r e n  would have done so. F u r t h e r ,  when t h e i r  
p a r e n t s  d i e  the  v a s t  m a j o r i t y  would be s e l f - s u p p o r t i n g  
a d u l t s  independent of t h e i r  parents .  A system of l e g a l  
rights could n o t  r e a d i l y  d i s t i n g u i s h  between t h e  indepen-  
d e n t  c h i l d  and the dependent ch i ld .  Where the  e s t a t e  was 
s m a l l  a system of f i x e d  r i g h t s  would l i m i t  the  t e s t a t o r ' s  
power t o  d i spose  of h i s  e s t a t e  so a s  t o  make p r o v i s i o n  
where  i t  was most needed. I n  o u r  view, the  i n t e r e s t s  of 
t h o s e  c h i l d r e n  for whom the  pa ren t  h a s  f a i l e d  t o  make 
p r o p e r  p r o v i s i o n  shou ld  be p r o t e c t e d  by the family pro- 
v i s i o n  law, under which the  c o u r t  would e x e r c i s e  i ts  
d i s c r e t i o n ,  t ak ing  i n t o  account age, d i s a b i l i t i e s ,  means, 

Should c h i l d r e n  be g iven  a f i x e d  p r o p r i e t a r y  

I f  both spouse  and c h i l d r e n  

but  n e i t h e r  they nor t h e  s u r v i v i n g  spouse 

needs,  and o t h e r  f a c t o r s .  34 

4 HOW SHOULD LEGAL RIGHTS OF INHERITANCE BE DEFINED? 

4.17 Among the  v a r i o u s  methods of de f in ing  l e g a l  rights, 
t h e  fo l lowing  a r e  considered:  

(a )  A f i x e d  sum 

~~ 

33. Para.  4.5 above;on i n t e s t a c y  t h e  s u r v i v i n g  s p o u s e ' s  

34. 

r i g h t s  may exhaus t  the  e s t a t e .  

The r i g h t s  of c h i l d r e n  t o  c l a im s u p p o r t  from a l i v i n g  
p a r e n t  may w e l l  need t o  be s t r eng thened .  T h i s  problem 
needs t o  be c o n s i d e r e d  s e p a r a t e l y .  
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(b)  A p ropor t ion  of t he  e s t a t e  

(c )  A l i f e  i n t e r e s t  

(d) An e q u a l i s a t i o n  c l a i m  

(e )  S p e c i f i c  a s s e t s :  t h e  matrimonial  home 

(a )  A f i x e d  sum 

4.18 Under t h i s  method l e g a l  r i g h t s  would be def ined 
a s  a f i x e d  sum, f o r  example, 522,000. I f  the  e s t a t e  were 
l e s s  t han  522,000 t h e  s u r v i v i n g  spouse would t a k e  a l l ,  t o  
the  exc lus ion  o f ' a n y  o t h e r  b e n e f i c i a r y .  On the o t h e r  
hand, i f  the e s t a t e  were very l a r g e ,  the  f i x e d  sum might 
r e p r e s e n t  on ly  a small  f r a c t i o n  o f  it. This  does no t  
seem l i k e l y  t o  be regarded a s  s a t i s f a c t o r y .  

(b)  A p ropor t ion  of  t h e  e s t a t e  

( i )  Fixed p r o p o r t i o n  

4.19 If l e g a l  r i g h t s  were c a l c u l a t e d  as  a f i x e d  pro- 
p o r t i o n  of t h e  ' e s t a t e ,  the s u r v i v o r ' s  share  would inc rease  
o r  dec rease  w i t h  t h e  s i z e  of the  e s t a t e .  T h i s  i s  the  
s o l u t i o n  adopted i n  o t h e r  c o u n t r i e s  w i t h  l e g a l  r i g h t s ,  and 
appea r s  t o  be more promising. Whatever p r o p o r t i o n  were 
f i x e d  ought t o  t a k e  i n t o  account  t h a t  the e s t a t e  of  the 
deceased might i n c l u d e  p rope r ty  which could n o t  be con- 
s i d e r e d  a s  f ami ly  a s s e t s ;  i t  ought  a l s o  t o  t a k e  i n t o  
account  the  p r o b a b i l i t y  t h a t  some o f  the  family a s s e t s  were 
a l r e a d y  owned by t h e  su rv ivo r .  On t h i s  b a s i s  we would 
p r o v i s i o n a l l y  s u g g e s t  one-third of  the  e s t a t e  a s  the  appro- 
p r i a t e  amount. 35 

35 .  T h i s  i s  a customary p r o p o r t i o n  and t h a t  chosen  by 
the  U.S. Uniform Probate  Code, s. 2-201. 
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( i i )  Fixed p ropor t ion  and minimum sum 

4.20 If t h e  e s t a t e  were very s m a l l  a f i x e d  p r o p o r t i o n  
of i t  would g i v e  t h e  s u r v i v o r  an i n s i g n i f i c a n t  sum. I n  
some c o u n t r i e s  the  s u r v i v o r  i s  e n t i t l e d  t o  a minimum sum, 
o r  a p ropor t ion ,  whichever  i s  t h e  g r e a t e r . 3 6  
system of  t h i s  kind,  i f  the  e s t a t e  was l e s s  than the  
minimum sum the  deceased  would n o t  be a b l e  t o  make a 
beques t  t o  any o t h e r  person.37 
a l l o w i n g  t h e  t e s t a t o r  t o  dispose f r e e l y  of up t o  1 0  p e r  
c e n t  i n  va lue  of t h e  e s t a t e .  I n  the  fol lowing examples i t  
i s  assumed t h a t  t h e  s u r v i v o r  i s  e n t i t l e d  t o  one - th i rd  of  
the e s t a t e ,  w i t h  a minimum of 82,000, and t h a t  t h e  deceased 
i s  p e r m i t t e d  t o  d i s p o s e  f r e e l y  of a t  l e a s t  10 pe r  c e n t  of 
the  e s t a t e .  

Under a 

T h i s  cou ld  be avo ided  by 

Example 1 I n  an e s t a t e  o f  22,000 the  s u r v i v o r  
would be e n t i t l e d  t o  21,800 (minimum 
of 22 ,000 , l e s s  1 0  p e r  cent)  

Example 2 I n  an e s t a t e  of 25,000 the  s u r v i v o r  
would be e n t i t l e d  t o  22,000 (minimum 
of  22,000) 

Example 3 I n  an e s t a t e  of 26,000 o r  o v e r  the  
s u r v i v o r  would be e n t i t l e d  t o  one- 
t h i r d  (one - th i rd  would equal o r  
exceed the  minimum sum). 

36. E.g. Denmark: t h e  sum i s  Kr. 12,000 (about 2660).  

37. If t h e  s u r v i v i n g  spouse were e n t i t l e d  t o  a minimum 
sum, t h e r e  would be a s t r o n g e r  c a s e  for a l lowing  a l l  
a c t u a l  dependants o f  the deceased t h e  r i g h t  t o  apply 
for family p rov i s ion :  para.  3. 47 above and 4.67 
below. 
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( i i i )  Graduated p r o p o r t i o n  

4.21 Another way of ensu r ing  t h a t  the  s u r v i v i n g  spouse 
ob ta ined  a s u b s t a n t i a l  p ropor t ion  of  a small  e s t a t e  but a 
l e s s e r  p r o p o r t i o n  o f  a l a r g e  e s t a t e ,  would be t o  c a l c u l a t e  
l e g a l  r i g h t s  on a s l i d i n g  s c a l e  o r  " s l i c e "  b a s i s .  For 
example, i t  cou ld  be provided t h a t ' t h e  su rv ivo r  should be 
e n t i t l e d  t o  8 0  per  cen t  of t h e  f i r s t  25,000 of  t h e  e s t a t e ,  
40 p e r  c e n t  of the next  210,000;and 20 pe r  c e n t  of any 
balance o v e r  21 5,000. 

38 

Example 4 I n  an e s t a t e  of 22,000 the s u r v i v o r  
would be e n t i t l e d  to  21,600 (80  
p e r  cent )  

Example 5 I n  an e s t a t e  of 210,000 t h e  s u r v i v o r  
would be e n t i t l e d  t o  26,000 

Example 6 I n  an e s t a t e  of 220,000 the s u r v i v o r  
would be e n t i t l e d  t o  29,000. 

( i v )  R igh t s  on i n t e s t a c y  

4.22 Another way of de t e rmin ing  l e g a l  r i g h t s  would be 
t o  provide t h a t  the  su rv iv ing  spouse  should be e n t i t l e d  t o  
r e c e i v e  an amount equ iva len t  t o  what would have been d u e -  
i f  t h e  deceased had died i n t e s t a t e .  Under t h e  p r e s e n t  law, 
i f  a deceased i s  su rv ived  by a spouse and c h i l d r e n  o r  t h e i r  
i s s u e ,  t h e  s u r v i v i n g  spouse i s  e n t i t l e d  t o  t h e  pe r sona l  
c h a t t e l s ,  a f i x e d  sum of 28,750, and a l i f e  i n t e r e s t  i n  
h a l f  the  balance,  i f  any. I f  the  deceased is n o t  survived 
by c h i l d r e n  o r  t h e i r  i s s u e  bu t  i s  survived by a p a r e n t ,  or 
by a b r o t h e r  or s i s t e r  ( o r  the  i s s u e  of e i t h e r )  t h e  surviv- 
i n g  spouse is e n t i t l e d  t o  t h e  p e r s o n a l  c h a t t e l s ,  a f ixed 
sum of 230,000, and ha l f  t he  balance.  I n  any o t h e r  case 
t h e  su rv iv ing  spouse i s  e n t i t l e d  t o  the  whole e s t a t e .  

38. O f  those e s t a t e s  i n  r e s p e c t  of w h i c h  r e p r e s e n t a t i o n  
i s  g r a n t e d ,  about  28% exceed 25,000: 111th  Report 
O f  the  Commissioners of  Her Majesty 's  I n l a n d  Revenue 
for t h e  y e a r  ended 31 March 1968, Cmnd. 3879, p. 194.. 
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4 .23  The r u l e s  of i n t e s t a c y  a r e  based on what a 
r easonab le  t e s t a t o r  m i g h t  be expected t o  do i n  each o f  
the s i t u a t i o n s  d e s c r i b e d  above, and on what a sample o f  
t e s t a t o r s  have i n  f a c t  done. S ince  o n l y  a s m a l l  m i n o r i t y  
of e s t a t e s  exceed 28,750, i n  p r a c t i c e  t h e  widow o r  widower 
t a k e s  t h e  whole e s t a t e  on i n t e s t a c y .  I n  the c a s e  o f  a 
very s m a l l  e s t a t e  i t  might be s a t i s f a c t o r y  t o  e q u a t e  l e g a l  
r i g h t s  w i t h  i n t e s t a c y ;  we have a l r e a d y  recognised t h a t  i n  
such c a s e s  t h e  s u r v i v o r  should r e c e i v e  a s u b s t a n t i a l  pro- 
p o r t i o n  of  the  e s t a t e .  But it i s  more d i f f i c u l t  t o  j u s t i f y  
g i v i n g  t h e  whole of  a more s u b s t a n t i a l  e s t a t e  t o  the  widow 
o r  widower s i n c e  t h i s  would probably be thought t o  impose 
unnecessary  l i m i t a t i o n s  on t h e  deceased '  s power o f  d i s p o s a l .  

39. 

(v)  Bequests t o  c h i l d r e n  

4 .24  Although, i n  o u r  view, c h i l d r e n  should n o t  be given 
d i r ec t  l e g a l  rights, t h e r e  may be a c a s e  f o r  v a r y i n g  t h e  
s u r v i v o r ' s  r i g h t s  i n  f avour  of a c t u a l  bequests  t o  c h i l d r e n .  
Fo r  example , i t  cou ld  be t h e  r u l e  t h a t  t h e  deceased must  
l e a v e  a t  l e a s t  h a l f  the  e s t a t e  t o  t he  s u r v i v i n g  spouse  and 
ch i ldreh ;  the  s u r v i v i n g  spouse must always r e c e i v e  a t  l e a s t  
o n e - t h i r d  of the  e s t a t e ,  and could o n l y  be given less than 
one-half  i f  t h e  d i f f e r e n c e  (i.e. up t o  one-sixth) were given- 
t o  the c h i l d r e n .  T h i s  could be l i m i t e d  t o  cases  where the re  
was a s u r v i v i n g  spouse and c h i l d r e n .  

( v i )  The l e n g t h  of t h e  marr iage 
and the  a s s e t s  a c q u i r e d  during t h e  marriage 

4.25  I f  l e g a l  r i g h t s  of i n h e r i t a n c e  were always c a l -  
c u l a t e d  a s  a p r o p o r t i o n  of the  e s t a t e ,  the s u r v i v o r  o f  a 
marr iage which  had l a s t e d  l e s s  t h a n  a y e a r  would r e c e i v e  a s  
much a s  the s u r v i v o r  of a 50 y e a r  marr iage.  I f  it w e r e  
t hough t  t h a t  t h e  s u r v i v o r  of a s h o r t  marr iage should r ece ive  

39 .  About 15%: ibid. 
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less, l e g a l  r i g h t s  of i n h e r i t a n c e  could be c a l c u l a t e d  on 
a s l i d i n g  s c a l e ,  according t o  t h e  l e n g t h  of marr iage.  
For example, t h e  s u r v i v o r  could be allowed 2 p e r  c e n t  of 
the deceased 's  e s t a t e  pe r  completed y e a r  of mar r i age ,  up 
t o  a maximum of 50 p e r  cent .  

Example 7 I n  an e s t a t e  of 25,000, where  the  
marriage had l a s t e d  5 y e a r s ,  the  
s u r v i v o r  would be e n t i t l e d  t o  2500 
(5 x 2% of 25,000). 
had l a s t e d  25 y e a r s  o r  over, t h e  
s u r v i v o r  would be e n t i t l e d  t o  
22,500. 

If t h e  marriage 

4.26 Another way of r e l a t i n g  the  s u r v i v o r ' s  i n t e r e s t  i n  
the  e s t a t e  t o  t h e  l e n g t h  of the marr iage and the  va lue  of 
t h e  p rope r ty  b u i l t  up by the  spouses '  e f f o r t s  d u r i n g  t h e  
marr iage would be t o  deduct from t h e  e s t a t e  the va lue  of any 
p rope r ty  owned by t h e  deceased a t  t h e  time o f  the  marriage 
o r  acqu'ired d u r i n g  the  marriage by g i f t  or i n h e r i t a n c e  before  
c a l c u l a t i n g  l e g a l  r i g h t s .  T h i s  method of c a l c u l a t i o n  would 
depend on t h e r e  being a v a i l a b l e ,  a f t e r  the d e a t h  of a spouse, 
some record of t h e  value of t h e  p r o p e r t y  t o  be deducted. If 
the  deduct ions could be made, t h e  balance would r ep resen t  
a s s e t s  which had been acquired by t h e  e f f o r t s  of  the deceased 
( o r  of both spouses)  during the marr iage;  t h i s  i s  one way of 
d e f i n i n g  f ami ly  a s s e t s ,  so  t h a t  i t  could then be argued t h a t  
the  s u r v i v o r  should be e n t i t l e d  t o  h a l f  the b a l a n c e ,  ( i . e .  
h a l f  the  family a s s e t s  owned by t h e  deceased ) ins t ead  of 
one- t h i r d .  

(c )  A l i f e  i n t e r e s t  

4.27 I f  l e g a l  r i g h t s  were cons ide red  as  a means of pro- 
v i d i n g  suppor t  f o r  the  s u r v i v o r ,  advantages might be seen 
i n  d e f i n i n g  the r i g h t s  a s  a l i f e  i n t e r e s t  i n  t he  e s t a t e ,  
e s p e c i a l l y  where t h e  bulk o f  i t  c o n s i s t e d  of the home. The 
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deceased  would be a b l e  t o  d ispose  o f  t h e  u l t i m a t e  i n t e r e s t  
i n  t h e  p rope r ty ,  s u b j e c t  t o  the  s u r v i v o r ' s  l i f e  i n t e r e s t ,  
and t h e r e  would be e s t a t e  du ty  advantages  i n  e s t a t e s  o v e r  
212,500 i n  value.4o 
would n o t  g i v e  t h e  s u r v i v o r  any c a p i t a l ,  and i t  would be 
o f  l i t t l e  va lue  i n  the  case  of sma l l  e s t a t e s .  Most 
e s t a t e s  a r e  l e s s  t h a n  25,OOO i n  v a l u e ;  on ly  about 10 p e r  
c e n t  o f  e s t a t e s  i n  r e s p e c t  of which r e p r e s e n t a t i o n  i s  
g r a n t e d  exceed 21 2,500.41 

On the  o t h e r  hand, a l i f e  i n t e r e s t  

4.28 I t  would, o f  c o u r s , b e  p o s s i b l e  t o  a l low t h e  
s u r v i v o r  t o  commute the l i f e  i n t e r e s t ,  bu t  the c a p i t a l  value 
would be s m a l l  i n  most c a s e s ,  and would be l e s s  f o r  o l d e r  
s u r v i v o r s .  I n  our  view t h e  l i f e  i n t e r e s t  would be accept -  
a b l e  o n l y ' i f  i t  were combined w i t h  a f i x e d  minimum c a p i t a l  
va lue .  Fo r  example, t h e  s u r v i v o r  cou ld  be pe rmi t t ed  t o  
e l e c t  t o  r e c e i v e  22,000 o r  one - th i rd  of the e s t a t e  (which- 
e v e r  was t h e  h igher )  i n s t e a d  of a l i f e  i n t e r e s t  i n  the  whole 
e s t a t e .  On ba lance ,  i t  seems t h a t  the  main advantage o f  t he  
l i f e  i n t e r e s t  would be i n  those  c a s e s  where t h e  b u l k  o f  the 
es ta te  c o n s i s t e d  of t h e  matrimonial  home. 

Example 8 I n  an e s t a t e  o f  29,000 the s u r v i v o r  
cou ld  choose between a l i f e  i n t e r e s t  
i n  t h e  whole, and  a c a p i t a l  sum of 
23,000. 

Example 9 I n  an e s t a t e  o f  22,000 t h e  s u r v i v o r  
cou ld  choose between a l i f e  i n t e r e s t  
i n  t h e  whole and a c a p i t a l  sum of 
21,800 (22,000, less  10 pe r  cen t ) .42  

40. N o  f u r t h e r  du ty  would be payable  when the  l i f e  i n t e r e s t  
passed  on t h e  d e a t h  of t h e  s u r v i v o r :  Finance A c t  1894, 
s. 5 ( 2 ) ;  F inance  A c t  1898, s. 13; Finance A c t  1 9 1 4 ,  
s. 14 (a )  a s  amended; Green's Death Dut ies  ( 6 t h  ed. 
1967) p. 263 f f .  

41. 1 1  1 t h  Report  of the  Commissioners of H.M. I n l a n d  Revenue 
f o r  t he  y e a r  ended 31 March 1968, Cmnd. 3872, p. 194, 
Table  129. 

42. For t h e  t e s t a t o r ' s  10% re se rve ,  s e e  para. 4 .20  above. 
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(d)  An e q u a l i s a t i o n  c l a i m  

4.29 Another p o s s i b i l i t y  would be t o  g i v e  the su rv iv ing  
spouse the  r i g h t  t o  c l a im from the  e s t a t e  an amount which, 
when added t o  t h e  s u r v i v o r ' s  a s s e t s ,  would be s u f f i c i e n t  
t o  g i v e  the s u r v i v o r  one-half of the  t o t a l  a s s e t s  o f  both 
deceased and s u r v i v o r .  T h i s  would be, i n  e f f e c t ,  a 
balancing claim,  which  would o p e r a t e  only where t h e  sur- 
v i v o r ' s  a s s e t s  w e r e  less than the  deceased 's  e s t a t e .  The 
a t t r a c t i o n  o f  this method of  c a l c u l a t i o n  i s  t h a t  i t  would 
recognise  t h a t  spouses  ought t o  s h a r e  t h e i r  a s s e t s  equally.  
I t  would a l s o  meet one of t h e  o b j e c t i o n s  t o  a sys t em of 
l e g a l  r i g h t s ,  namely t h a t  i t  g i v e s  i n h e r i t a n c e  r i g h t s  even 
where the  s u r v i v o r ' s  a s s e t s  g r e a t l y  exceed t h o s e  of  the 
deceased. Neve r the l e s s ,  t h e  p r i n c i p l e  of  an e q u a l i s a t i o n  
c l a im i s  r e a l l y  one form of community of prope r ty .  I n  
P a r t  5 we c o n s i d e r  t h e  p o s s i b i l i t i e s  of such a system which, 
i f  in t roduced ,  should a s  we see i t  apply whether t h e  marriage 
ends by dea th  o r  divorce.  

( e )  Specific a s s e t s :  the  matrimonial  home 

4.30 As the  matrimonial  home i s  o f t e n  t h e  o n l y  substan- 
t i a l  a s s e t  i n  the e s t a t e ,  t h e r e  i s  a case  f o r  s a y i n g  t h a t  
l e g a l  r i g h t s  shou ld  secure t h e  s u r v i v o r  some i n t e r e s t  i n  it. 
The r u l e s  of  i n t e s t a t e  success ion  g i v e  the  s u r v i v i n g  spouse 
s p e c i f i c  r i g h t s  i n  r e s p e c t  of t h e  home,43 
n o t  apply where t h e r e  was a w i l l .  We have a l r e a d y  made 
p roposa l s  t o  improve the  occupa t ion  r i g h t s  of t h e  surviving 
spouse and to enab le  the  c o u r t  t o  t r a n s f e r  o r  s e t t l e  the  
home i n  f ami ly  p r o v i s i o n   proceeding^.^^ I f  co-ownership of 
the  matrimonial  home were i n t r o d u c e d ,  the  s u r v i v o r  would 
have a t  l e a s t  a h a l f  i n t e r e s t  i n  t h e  home. I f ,  i n  add i t ion ,  
l e g a l  r i g h t s  were introduced i n  a form which  would give t h e  

b u t  these would 

43. I n t e s t a t e s '  E s t a t e s  A c t  1952, Second Schedule. 

44. P a r t s  1 and 3 above. 



s u r v i v o r  a l i f e  i n t e r e s t  i n  the  whole e s t a t e ,  t h e  sur-  
v i v o r  would have a r i g h t  t o  the home f o r  the  r e s t  of h i s  
l i f e  i n  a d d i t i o n  t o  h i s  h a l f  s h a r e  i n  the  ownership of it. 
I t  t h e r e f o r e  does n o t  seem necessary a t  t h i s  s t a g e  t o  
c o n s i d e r  d e f i n i n g  l e g a l  r i g h t s  i n  terms of an i n t e r e s t  i n  
the  home. To do so  might have t h e  e f f e c t  of d i s c r i m i n a t i n g  
u n f a i r l y  a g a i n s t  spouses  where there was no matr imonial  
home i n  the  e s t a t e .  

( f )  Summary 

4- 31 It i s  the  purpose of t h i s  P a p e r  t o  s u g g e s t  a l t e r -  
n a t i v e s  r a t h e r  t han  t o  decide f i n a l l y  what would be the  
most a p p r o p r i a t e  method f o r  c a l c u l a t i n g  l e g a l  rights o f  
i n h e r i t a n c e .  Should they  be i n t r o d u c e d  perhaps the most 
l i k e l y  methods a r e :  

( i )  t o  g i v e  t h e  s u r v i v o r  one - th i rd  of the e s t a t e ,  
w i t h  a minimum of 22, 000 (examples 1 - 3 
above);  o r  

( i i )  t o  a l l o w  t h e  s u r v i v o r  t o  choose between 
( i )  above and a l i f e  i n t e r e s t  i n  t h e  

whole e s t a t e  (examples 8 and 9 above). 

The f i n a l  cho ice  might  depend on whether family p r o v i s i o n  
were r e t a i n e d  and on whether any d i s p o s i t i o n s  by the  
deceased i n  f avour  of t h i r d  p a r t i e s  o r  i n  favour  of t h e  
s u r v i v o r  were taken i n t o  account. 45 

5 RENUNCIATION 

4.32 If a system of l e g a l  r i g h t s  of i n h e r i t a n c e  were 
in t roduced  i t  would, i n  o u r  view, be necessary t o  a l l o w  a 
spouse t o  renounce the  r i g h t s ,  s u b j e c t  t o  formal s a fegua rds .  
T h i s  is  a usua l  f e a t u r e  of systems g r a n t i n g  l e g a l  r i g h t s  of 
i n h e r i t a n ~ e , ~ ~  and i s  i n  accordance w i t h  t h e  view t h a t  
spouses  should be f r e e  t o  ag ree  t h e i r  r e s p e c t i v e  p r o p e r t y  

45. See below, para .  4.37 f f .  
46. Republ ic  of I r e l a n d :  Succession A c t ,  1965, s. 113; 

Scot land:  para .  4.5 ( a )  above. See a l s o  U.S. Uniform 
Proba te  Code, 1969, s. 2-204. 
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rights. The power t o  renounce would be an i m p o r t a n t  
f a c t o r  i n  a l lowing  a spouse t o  a r r a n g e  h i s  a f f a i r s ,  f o r  
example, t o  avoid e s t a t e  duty,  or t o  b e n e f i t  the  c h i l d r e n  
of  an e a r l i e r  marr iage.  Renunc ia t ion  might a l s o  be a term 
of  a s e p a r a t i o n  agreement. A spouse  should be a b l e  to  
renounce l e g a l  r igh ts  completely,  o r  p a r t i a l l y .  The 
dangers  of a weaker spouse being f o r c e d  i n t o  a disadvan- 
tageous r e n u n c i a t i o n  should be avoided.  For  example,  it 
might be though necessa ry  t o  r e q u i r e  a document s igned  by 
both spouses,  and perhaps wi tnes sed  by independent  s o l i -  
c i t o r s  f o r  each spouse.  T h i s  q u e s t i o n  would assume even 
g r e a t e r  importance i f  l e g a l  r i g h t s  were adopted i n  sub- 
s t i t u t i o n  f o r  f ami ly  provis ion,  though p r o v i s i o n a l l y  we do 
n o t  envisage t h i s .  47 

6 BENEFITS RECEIVED FROM THE ESTATE 

4.33 A system of  l e g a l  r i g h t s  of  i n h e r i t a n c e  would 
ensu re  t h a t  a s u r v i v i n g  spouse who had not been adequately 
provided f o r  by the w i l l  of t he  deceased r ece ived  a share  
of the  e s t a t e .  I n  c o n t r a s t  t o  t h o s e  cases  where t h e  sur- 
v i v o r  i s  l e f t  no th ing ,  t h e r e  a r e  o t h e r s  i n  which he or she 
has received b e n e f i t s  under t h e  w i l l  o r  as  a r e s u l t  of a 
p a r t i a l  i n t e s t a c y .  I n  o u r  view i t  should be presumed t h a t  
the  t e s t a t o r  d i d  n o t  i n t end  t h e  s u r v i v o r  t o  have b e n e f i t s  
under  the  w i l l  i n  a d d i t i o n  t o  l e g a l  r i g h t s ,  u n l e s s  t h e r e  
were an express  d e c l a r a t i o n  t o  t h a t  effect .48 
words, l e g a l  r i g h t s  and b e n e f i t s  unde r  the  w i l l  shou ld  not 
normally be cumulative.  

I n  o t h e r  

47. Paras. 4.38, 4.56 below. The r i g h t  t o  apply f o r  family 
p rov i s ion  canno t  now be renounced. We have proposed 
t h a t  i n  c e r t a i n  cases  t h e  p a r t i e s  could make a binding 
agreement which,  i f  s anc t ioned  by the  c o u r t ,  would bar 
l e g a l  r i g h t s :  para .  3.68 above. 

48. cf. Succession (Scot land)  A c t  1964, s. 13; Republ ic  of 
I r e l a n d ,  Succession Act 1965, ss. 114, 115; U . S .  
Uniform Proba te  Code, ss. 2-206, 2-207. 
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4.34 So f a r  as beques t s  a r e  concerned ,  t he re  are s e v e r a l  
ways of ach iev ing  t h i s  aim: 

( i )  The s u r v i v o r  might be r equ i r ed  t o  e l e c t  
between a beques t  and l e g a l  r i g h t s ,  b u t  
could  n o t  claim both  ( t h i s  i s  Sco t s  
law).  49 

(ii) The s u r v i v o r  might be allowed t o  c l a i m  
l e g a l  rights and t o  e l e c t  t o  take  any  
beques t  i n  p a r t i a l  s a t i s f a c t i o n  of 

50 l e g a l  rights (Republ ic  of I r e l a n d ) .  

( i i i )  The s u r v i v o r  m i g h t  be r equ i r ed  t o  take 
any s p e c i f i c  beques t  ( o r  t o  r e j e c t  i t  
o u t r i g h t )  and allowed t o  c la im on ly  t h e  
ba lance  due as  l e g a l  r i g h t s .  

4.35 The f o l l o w i n g  examples i l l u s t r a t e  t h e s e  a l t e r n a t i v e  
s o l u t i o n s .  H l e a v e s  a n e t  e s t a t e  of 26,000 and makes a 
s p e c i f i c  beques t  t o  W of a p i ece  of s i l v e r  va lued  a t  2500; 
her  legal r ights  a r e  22,000. 

( i )  She must e l e c t  between t h e  s i l v e r  and  
t h e  22,000. 

( i i )  She i s  e n t i t l e d  t o  c l a i m  22,000 and may 
t a k e  t h e  s i l v e r  i n  p a r t i a l  s a t i s f a c t i o n  
i f  she wishes.  

( i i i )  She may t ake  the  s i l v e r  and claim 21,500 
a s  t h e  ba lance  of l e g a l  rights, b u t  i f  
she rejects t h e  s i l v e r  s h e  cannot c l a i m  
more than  21,500. 

49. Para .  4.5 (b) above. 

50. Success ion  A c t  1965, ss. 114, 115. 



On balance,  i t  i s  o u r  view t h a t  t he  second of these 
a l t e r n a t i v e s  should apply,  and t h a t  t h e  su rv ivo r  should 
be e n t i t l e d  t o  e l e c t  whether t o  t a k e  any s p e c i f i c  bequest 
i n  p a r t i a l  s a t i s f a c t i o n  of l e g a l  r i g h t s .  

4.36 Where the  i n t e r e s t  l e f t  t o  t h e  s u r v i v o r  i s  not a 
specif ic  bequest  o r  o u t r i g h t  l e g a c y ,  t he re  may be cases  
where it i s  imposs ib l e  o r  very d i f f i c u l t  t o  v a l u e  it 
p r e c i s e l y .  For example, the  s u r v i v o r  may be l e f t  a l i f e  
i n t e r e s t  w i t h  a power of advancement, o r  an i n t e r e s t  under 
a d i s c r e t i o n a r y  t r u s t .  I f  t h e  s u r v i v o r  wished t o  c la im 
l e g a l  r i g h t s  of  i n h e r i t a n c e ,  t hen ,  i n  o u r  view, any 
i n t e r e s t  of t h i s  n a t u r e  should be f o r f e i t .  

7 INTER VIVOS DISPOSITIONS BY THE DECEASED 

4.37 So f a r ,  we have d i scussed  the  e f f e c t  o f  l e g a l  
r i g h t s  on the  p r o p e r t y  forming t h e  e s t a t e  of the deceased. I n  
a l o g i c a l  system of l e g a l  r i g h t s ,  i t  may sometimes be 
thought  f a i r  t o  t ake  i n t o  account  p rope r ty  which  the 
deceased had d i sposed  of during h i s  l i f e t i m e .  For example, 
i f  a deceased husband had g iven  t o  a t h i r d  p a r t y  a sub- 
s t a n t i a l  p o r t i o n  of h i s  a s s e t s  s h o r t l y  before h i s  dea th ,  - 

perhaps w i t h  the  i n t e n t i o n  of reducing l e g a l  rights, i t  
might be u n f a i r  t o  h i s  widow i f  t h i s  could n o t  be taken i n t o  
account  and, i f  need be, s e t  a s i d e .  On the o t h e r  hand it 
might be u n f a i r  t o  the  o t h e r  b e n e f i c i a r i e s  i f  the  s u r v i v o r  
had received l a r g e  amounts of p r o p e r t y  from the deceased 
du r ing  j o i n t  l i v e s ,  and then claimed a f u r t h e r  s h a r e  of 
t h e  deceased 's  a s s e t s  a s  l e g a l  rights. I n  t h i s  s e c t i o n  
we d e a l  w i t h  both a s p e c t s  of t h i s  problem. 

( a )  D i s p o s i t i o n s  i n  f a v o u r  of t h i r d  p a r t i e s  

4.38 A system of  l e g a l  r i g h t s  would not b e n e f i t  a 
s u r v i v i n g  spouse u n l e s s  t h e  deceased had l e f t  a t  l e a s t  some 
p r o p e r t y  i n  h i s  e s t a t e .  The system would be t o t a l l y  
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i n e f f e c t i v e  i f  t h e  deceased could g i v e  away a l l  h i s  a s s e t s  
t o  t h i r d  p a r t i e s  d u r i n g  h i s  l i f e t i m e .  T h i s ,  a s  we have 
s e e n ,  i s  a l s o  a q u e s t i o n  which conce rns  family p r o v i s i o n .  
Under p r e s e n t  law a s s e t s  disposed o f  by the  deceased dur- 
i n g  h i s  l i f e t i m e  cannot  be c a l l e d  upon t o  meet a success -  
f u l  a p p l i c a t i o n  f o r  maintenance f rom t h e  e s t a t e .  P roposa l s  
t o  g i v e  the c o u r t  power t o  s e t  a s i d e  c e r t a i n  d i s p o s i t i o n s  
were made i n  P a r t  3.51 
r e t a i n e d ,  and r e i n f o r c e d  w i t h  measures t o  prevent  avoidance, 
i t  might n o t  be necessa ry  t o  t ake  i n t o  account t h i r d  pa r ty  
d i s p o s i t i o n s  i n  a sys t em of l e g a l  r i g h t s .  But i f  l e g a l  
r i g h t s  of i n h e r i t a n c e  were cons ide red  a s  a s u b s t i t u t e  f o r  
f a m i l y  p rov i s ion ,52  i t  would be i m p o r t a n t  t o  have adequate  
measures t o  c o n t e r a c t  a t t empt s  a t  avoidance:  f i rs t ,  because 
a spouse who wished t o  d i s i n h e r i t  t h e  o t h e r  spouse m i g h t  
have a s t r o n g e r  i n c e n t i v e  t o  do so  t h a n  under a s y s t e m  which 
merely e n t i t l e d  the  s u r v i v o r  t o  c l a i m  reasonable  maintenance; 
s econd ly ,  because a d i s p o s i t i o n  m i g h t  have a more s u b s t a n t i a l  
effect  on a f i x e d  r i g h t  t o  i n h e r i t  a p ropor t ion  of  t h e  e s t a t e  
t han  on an a p p l i c a t i o n  f o r  family p r o v i s i o n ,  where the 
s u r v i v o r ' s  c l a im t o  maintenance cou ld  be charged, i f  need 
be ,  on the  whole e s t a t e .  

4.39 For t h e s e  r easons ,  i t  i s  necessa ry  t o  c o n s i d e r  - 

whether  c e r t a i n  d i s p o s i t i o n s  of the deceased which a f f e c t  
the  s u r v i v o r ' s  l e g a l  r i g h t s  of i n h e r i t a n c e  should be brought 
i n t o  account  f o r  the purpose of c a l c u l a t i n g  l e g a l  r i g h t s ,  
and whether ,  i f  the  e s t a t e  i s  i n s u f f i c i e n t  t o  s a t i s f y  the  

If family p r o v i s i o n  law w e r e  

53 
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51. Pa ra .  3.69 f f .  above. 

52. T h i s  q u e s t i o n  is  considered below, paras.  4.56 and 
4.65. 

53. The g r a v i t y  of t h e  problem of  t r a n s a c t i o n s  i n t e n d e d  t o  
d e f e a t  t h e  s u r v i v o r '  s sha re  h a s  been recognised i n  the 
United S t a t e s :  Macdonald, Fraud on the  Widow's Share 
(1960);  U.S. Unifonn Probate  Code, s. 2-202, p a r a .  4.42 
below. 



legal r i g h t s ,  i t  should  be p o s s i b l e  t o  s e t  a s i d e  t h e  
d i s p o s i t i o n  i n  whole o r  i n  p a r t .  

4.40 I n  r e l a t i o n  t o  family p r o v i s i o n ,  it was suggested 
t h a t  t h e  c o u r t  should have power t o  i n t e r v e n e  i n  r e s p e c t  
of any t r a n s a c t i o n  n o t  for value  made w i t h  t h e  i n t e n t i o n  
o f  d e f e a t i n g  the  c l a i m  of a dependant.  I t  was proposed 
t h a t  i n  t h e  c a s e  of  t r a n s a c t i o n s  made less than  three years  
b e f o r e  dea th  t h i s  i n t e n t i o n  could be presumed, i n  t h e  
absence of evidence t o  t h e  c o n t r a r y ,  i f  the  t r a n s a c t i o n  had 
t h e  e f f e c t  of  p r e v e n t i n g ,  o r  reducing  t h e  amount o f ,  an 
o r d e r  for  f a m i l y  provis ion.54 The tes t ,  t h e r e f o r e ,  would 
be whether  t h e  remaining a s s e t s  were s u f f i c i e n t  t o  enable  
t h e  deceased . to  make adequate p r o v i s i o n  for t h e  maintenance 
of h i s  dependants.  

4.41 A s i m i l a r  t e s t  i s  a p p l i e d  by t h e  Republ ic  o f  I re -  
l a n d  Succession Act  1965. Under s e c t i o n  121 (2)  

"If the  c o u r t  i s  s a t i s f i e d  t h a t  a d i s p o s i t i o n  ... 
was made for t h e  purpose of defea t ing  o r  sub- 
s t a n t i a l l y  d iminish ing  t h e  s h a r e  of t h e  d i s p o n e r ' s  
spouse,  whether  a s  a l e g a l  r i g h t  o r  on i n t e s t a c y ,  
o r  t h e  i n t e s t a t e  share  of  any of h i s  c h i l d r e n ,  or 
of l e a v i n g  any of h i s  c h i l d r e n  i n s u f f i c i e n t l y  
provided for, ... the c o u r t  may order  t h a t  t h e  
d i s p o s i t i o n  s h a l l ,  i n  whole o r  i n  p a r t ,  be deemed- ... t o  be a d e v i s e  or beques t  made by h i m  by w i l l  
and t o  form p a r t  of  h i s  e s t a t e ,  and t o  have had no 
o t h e r  e f f e c t . "  

A s o l u t i o n  of t h i s  n a t u r e  appears  s imple ,  but  i n  o u r  view it 
could g i v e  r i s e  t o  d i f f i c u l t i e s ,  s i n c e  i t  would be necessary 
t o  prove t h e  i n t e n t i o n s  of the deceased  and n o t  mere ly  the 
effect  of  t h e  d i s p o s i t i o n .  No doubt  t h e  most f l a g r a n t  cases  
would be caught ,  b u t  i n  o t h e r s  t h e r e  could be d o u b t s ,  d i sputes  
and p r o t r a c t e d  l i t i g a t i o n  t o  t e s t  t h e  r e a l  i n t e n t i o n  of the 
donor. For example, i f  a man w i t h  a s s e t s  of  C l0 ,OOO gave h i s  

son 22,000 t o  s e t  h i m  up i n  b u s i n e s s ,  how could one e s t a b l i s h  

54. Para.  3.72 above. 
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whether  h i s  main motive was advancement of t h e  s o n ,  o r  
r e d u c t i o n  of  t h e  w i f e ’ s  l e g a l  r i g h t s ?  Even i f  there were 
a r e b u t t a b l e  presumption i n  r e s p e c t  of c e r t a i n  d i s p o s i t i o n s  
there would be u n c e r t a i n t y  u n t i l  the  m a t t e r  had been  
decided. 

4.42 An a l t e r n a t i v e  approach would be t o  p r o v i d e  t h a t  
t r a n s a c t i o n s  of  a c e r t a i n  type should  be taken i n t o  account  
r e g a r d l e s s  o f  i n t e n t i o n  o r  e f f e c t .  T h i s  i s  the s o l u t i o n  
adopted by t h e  U.S. Uniform Probate  Code.55 A p r e c e d e n t  can 
a l s o  be found i n  e s t a t e  du ty  law,56 though t h a t  serves a 
d i f f e r e n t  purpose.  W e  a r e  concerned o n l y  w i t h  d i s p o s i t i o n s  
made d u r i n g  the  m a r r i a g e ,  and which were n o t  f o r  v a l u a b l e  
c o n s i d e r a t i o n .  They appear  t o  f a l l  i n t o  two main ca tegor-  
ies: 

( a )  D i s p o s i t i o n s  made by t h e  deceased d u r i n g  
h i s  l i f e t i m e  which  d i d  n o t  become f u l l y  
e f f e c t i v e  u n t i l  h i s  d e a t h  ( these would 
i n c l u d e .  i n t e r e s t s  under  j o i n t  t e n a n c i e s  
c r e a t e d  by t h e  deceased i n  favour  of 
himself and another);  and d i s p o s i t i o n s  
under  w h i c h  t h e  deceased  r e t a i n e d  a n  
i n t e r e s t  o r  a power t o  d i s p o s e  d u r i n g  
h i s  l i f e t i m e  o r  by w i l l .  

(b)  O u t r i g h t  g i f t s  i n  f a v o u r  o f  t h i r d  p a r t i e s .  

4.43 There a r e  s e v e r a l  a n c i l l a r y  problems t o  c o n s i d e r .  
A s  f a r  a s  the f i rs t  ca tegory  i s  concerned,  t h e r e  would 
normally be an i d e n t i f i a b l e  fund which could be v a l u e d  as  a t  
the  d a t e  of  death.  S i n c e  t h e  d i s p o s i t i o n  would n o t  become 
f u l l y  e f f e c t i v e  u n t i l  t h e  dea th ,  t h e r e  would be no need t o ,  

55. s. 2-202. 

56. Finance Act 1894, s. 2(1) a s  amended: p r o p e r t y  pass ing  
on d e a t h  i n c l u d e s  c e r t a i n  d i s p o s i t i o n s  which take e f f e c t  
a t  t h e  time o f  dea th .  



impose a t ime l i m i t  on the  d i s p o s i t i o n s  which shou ld  be 
t aken  i n t o  account .  The second ca t egory  g i v e s  rise t o  
g r e a t e r  d i f f i c u l t y .  We would s u g g e s t  t h a t  t h e  precedent  
of e s t a t e  duty law be followed,57 i . e .  t h a t  g i f t s  of  cash 
be taken a t  t h e i r  f a c e  va lue ,  and t h a t  g i f t s  of p rope r ty  
be valued a t  t h e  d a t e  of dea th  u n l e s s  they have e a r l i e r  
been disposed of f o r  f u l l  cash va lue .  A s  it would 
obviously be i m p r a c t i c a l  t o  go back ove r  t he  whole h i s t o r y  
of the  marr iage and t o  i n v e s t i g a t e  every g i f t , however  
l a r g e  o r  s m a l l ,  we would f u r t h e r  sugges t  t h a t  o n l y  g i f t s  
w i t h i n  seven y e a r s  and exceeding a t o t a l  of 2500 i n  favour 
of  any one donee be taken i n t o  account.58 A r u l e  could be 
adopted s i m i l a r  t o  the  e s t a t e  d u t y  r u l e  under which g i f t s  
a r e  excluded i f  they a r e  p a r t  o f  t h e  normal expend i tu re  of 
t he  deceased.59 I f  t h e  s u r v i v i n g  spouse had consented to  
any p a r t i c u l a r  d i s p o s i t i o n  i n  such a way as t o  show an 
i n t e n t i o n  t o  waive l e g a l  r i g h t s  i n  r e spec t  of t h e  property 
disposed o f ,  t h a t  d i s p o s i t i o n  shou ld  not  be b rough t  i n t o  
account.  

4.44 On ba lance ,  we t h i n k  t h a t  a system of  t h i s  type, 
under which c e r t a i n  d i s p o s i t i o n s  a r e  brought i n t o  account 
r e g a r d l e s s  of i n t e n t i o n ,  i s  p r e f e r a b l e  t o  a more gene ra l  
d i s c r e t i o n a r y  ant i -avoidance p r o v i s i o n ,  which would in t ro-  
duce a g r e a t e r  measure of u n c e r t a i n t y .  There remains the 
q u e s t i o n  what e f f e c t  t hese  d i s p o s i t i o n s  should have on 
l e g a l  r i g h t s .  I n  o u r  view, i f  t h e  deceased had made a 

57. See Finance A c t  1957, s. 38; Green's Death  Duties 
(6 th  ed. 1967) p. 145 f f .  

58. Finance A c t  1968, s. 35 (1 ) ;  Finance Act 1949, s. 33. 

59. Finance A c t  1968, s. 37 (1 ) :  t o  q u a l i f y  f o r  exemption, 
the  g i f t  must have been p a r t  of  the normal (i-.e. 
h a b i t u a l )  expend i tu re  of the deceased made o u t  of 
income, and t h e  deceased must have had s u f f i c i e n t  
income l e f t  t o  maintain h i s  u s u a l  s t anda rd  of  l iv ing .  
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r e l e v a n t  d i s p o s i t i o n ,  t h e  n e t  va lue  o f  t h e  p rope r ty  
comprised t h e r e i n  should  be added t o  t h e  n e t  e s t a t e , 6 0  and 
t h e  l e g a l  r ights  o f  t h e  s u r v i v o r  shou ld  be c a l c u l a t e d  a s  a 
p r o p o r t i o n  of  t h i s  t o t a l .  Assuming t h a t  t he re  w a s  a balance 
due t o  t h e  s u r v i v o r ,  then  i n  o u r  view i t  should be s a t i s f i e d ,  
i n  t h e  f i rs t  i n s t a n c e  from the  estate.  I t  should be presu- 
med t h a t  by making a d i s p o s i t i o n  d u r i n g  h i s  l i f e t ime  t h e  
d'eceased wished t o  show preference  f o r  t h e  r e c i p i e n t .  The 
b e n e f i c i a r i e s  of  i n t e r  v ivos  d i s p o s i t i o n s  shoilld be c a l l e d  
upon t o  c o n t r i b u t e  t o  l e g a l  rights o n l y  i f  t he  es ta te  
proved i n s u f f i c i e n t ,  and t o  the  e x t e n t  d i r e c t e d  by t h e  c o u r t ,  
which, t o  avoid  h a r d s h i p ,  should b e  g i v e n  a d i s c r e t i o n .  

(b)  D i s p o s i t i o n s  i n  f a v o u r  o f  t he  s u r v i v o r  

4.45 If the  s u r v i v o r  were e n t i t l e d  t o  i n c r e a s e  t h e  amount 
due a s  legal rights by b r ing ing  d i s p o s i t i o n s  t o  t h i r d  p a r t i e s  
i n t o  account ,  t h i s  would have t h e  e f f ec t  of  reducing  the 

s h a r e  i n  the  e s t a t e  o f  o t h e r  b e n e f i c i a r i e s . 6 1  
u n f a i r  t o  those  o t h e r  b e n e f i c i a r i e s  i f  t h e  s u r v i v o r  d i d  not 
account  f o r  s i m i l a r  i n t e r  vivos d i s p o s i t i o n s  by t h e  deceased 
i n  h i s  or h e r  favour .  I f  the  s u r v i v o r  had t o  accoun t  f o r  
such d i s p o s i t i o n s  i t  would h e l p  t o  e n s u r e  t h a t  c l a i m s  t o  
legal rights were made only  i n  t h o s e  cases where there had 
been a genuine  f a i l u r e  t o  make p r o p e r  p rov i s ion  f o r  t h e  
s u r v i v o r .  Some sys tems r equ i r e  t h e  s u r v i v o r  t o  b r i n g  c e r t a i n  
b e n e f i t s  i n t o  account ,62  though there  i s  no g e n e r a l  r u l e  t o  
t h i s  e f f e c t  i n  Scot land .  

I t  m i g h t  be 

63  

60. 

61. 

62. 

63. 

"Net" i n  t h i s  c o n t e x t  means a f t e r  deduct ion  o f  e s t a t e  
du ty  . 
Since  legal rights are t o  be s a t i s f i e d  from the a c t u a l  
e s t a t e  i n  t h e  f i rs t  i n s t a n c e ,  t h e  b e n e f i c i a r i e s '  s h a r e  
w i l l  dec rease  whenever a d i s p o s i t i o n  i n  f avour  o f  a 
t h i r d  p a r t y  i s  t aken  i n t o  account.  

Republic o f  I r e l a n d ,  Success ion  A c t  1965, s. 116: perma- 
n e n t  p rov i s ion  f o r  a spouse i s  t o  be regarded as being 
made towards s a t i s f a c t i o n  of  l e g a l  r i g h t s ;  U. S .  Uniform 
Proba te  Code, s.2-202 (3) .  

But s e e  para.  4 .5 (a )  above. 
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4.46 There a r e ,  however, arguments a g a i n s t  t a k i n g  
i n t o  account d i s p o s i t i o n s  i n  f a v o u r  o f  the  s u r v i v o r .  I t  
would add t o  the complicat ion and would g ive  r i s e  t o  
f u r t h e r  problems, some of which a r e  considered below. 
I f  t h e  donor wished any p a r t i c u l a r  d i s p o s i t i o n  t o  be i n  
s a t i s f a c t i o n ,  o r  p a r t i a l  s a t i s f a c t i o n ,  of l e g a l  rights, 
an agreement cou ld  be made t o  waive l e g a l  r i g h t s  wholly 
o r  i n  p a r t .  64 

4.47 If it were decided no t  t o  t a k e  i n t o  accoun t  any 
d i s p o s i t i o n s  i n  f a v o u r  of  the  s u r v i v o r ,  the p r o p o r t i o n  
of  t h e  e s t a t e  g i v e n  t o  the  s u r v i v o r  a s  l e g a l  rights might 
be f i x e d  a t  a lower f i g u r e .  For t he  moment we l e a v e  open 
t h i s  ques t ion ,  and g o  on t o  c o n s i d e r  how the  s u r v i v o r  
could be c a l l e d  upon t o  account f o r  b e n e f i t s  r e c e i v e d  
from t h e  deceased. 

( i )  D i s p o s i t i o n s  t o  be t a k e n  i n t o  a c c o u n t  

4.48 One method would be t o  t a k e  account of a l l  
p rope r ty  a c t u a l l y  owned by the  s u r v i v o r  a t  t h e  d a t e  of 
t h e  deceased 's  d e a t h ,  which had d e r i v e d  from t h e  deceased 
by way of g i f t .  The United S t a t e s  Uniform P r o b a t e  Code 
c o n t a i n s  a r u l e  of  t h i s  na tu re ;65  
l i s t  of c e r t a i n  c a t e g o r i e s  of  p r o p e r t y  (which a r e  n o t  
exclusi-ve) which a r e  t o  be taken i n t o  account and by a 
r e b u t t a b l e  presumption t h a t  a l l  p r o p e r t y  owned by t h e  su r -  
v i v o r  a t  the  d e a t h  of  the  deceased was der ived f rom the 
deceased. An a l t e r n a t i v e  method would be t o  take account 
of  a l l  p rope r ty  which had, d u r i n g  j o i n t  l i v e s ,  been the 
s u b j e c t  of c e r t a i n  s p e c i f i e d  d i s p o s i t i o n s  by t h e  deceased 

i t  i s  r e i n f o r c e d  by a 

64. See the  S c o t t i s h  r u l e ,  above, para .  4 . 5 ( a ) .  Such an 
agreement should be s u b j e c t  t o  the  sa fegua rds  r e f e r -  
red t o  e a r l i e r  (para .  4.32). 

65. s.2-202(3); account i s  a l s o  t aken  of p r o p e r t y  which 
had been the  s u b j e c t  of c e r t a i n  voluntary d i s p o s i -  
t i o n s  by  t h e  su rv ivo r .  
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i n  f a v o u r  of the  s u r v i v o r .  The r e l e v a n t  d i s p o s i t i o n s  
would correspond roughly w i t h  t he  d i s p o s i t i o n s  i n  f a v o u r  
of t h i r d  p a r t i e s  which were cons ide red  above. We now 
c o n s i d e r  some of  t h e  problems a r i s i n g  i n  r e s p e c t  of 
p a r t i c u l a r  kinds o f  d i s p o s i t i o n .  

O u t r i g h t  g i f t s  

4 . 4 9  The e f f e c t  on l e g a l  r i g h t s  of an o u t r i g h t  g i f t  
i n  f avour  of a t h i r d  p a r t y  would become more remote a s  
t i m e  passed;  i t  would a l s o  be i m p r a c t i c a l  t o  have t o  
t r a c e  a l l  such g i f t s  made du r ing  a marr iage.  For t h i s  
r eason  we suggested a time l i m i t  of seven yea r s  on t h i r d  

p a r t y  g i f t s . 6 6  Where a g i f t  was made t o  the s u r v i v o r ,  
however, t h e  q u e s t i o n  i s  n o t  so much whether t h e  deceased 
d e p l e t e d  h i s  e s t a t e  w i t h i n  a r e l a t i v e l y  s h o r t  p e r i o d  be- 
f o r e  h i s  dea th ,  b u t  whether  a s h a r e  of h i s  p rope r ty  had 
passed  t o  the s u r v i v o r .  If t h e  s u r v i v o r  held a s s e t s  
d e r i v e d  by g i f t  from the  deceased, i t  may be thought  t h a t  
t he  d a t e  of the  g i f t  i s  i r r e l e v a n t ,  and t h a t  t h e r e  should 
be no time l i m i t .  As i n  t h e  c a s e  of t h i r d  p a r t y  g i f t s  
t h e  p rope r ty  should be valued a s  a t  t h e  da t e  o f  d e a t h ,  
excep t  t h a t  g i f t s  i n  cash  should be brought i n  a t  t h e i r  
f a c e  value.  The exemptions suggested f o r  g i f t s  t o  t h i r d  . 

p a r t i e s  wh ich  were p a r t  of t h e  normal expendi ture  of< t h e  
deceased, and g i f t s  unde r  2500 should a l s o  apply t o  g i f t s  
t o  the  s u r v i v o r .  67 

J o i n t  i n t e r e s t s  

4 .50  If t h e  s u r v i v o r  and t h e  deceased  were j o i n t  
t e n a n t s  of any p r o p e r t y ,  then i n  o u r  view the v a l u e  of 
t h e  i n t e r e s t  a c c r u i n g  t o  the  s u r v i v o r  should be t a k e n  i n -  
t o  account  when a s s e s s i n g  l e g a l  rights. T h i s  rule should 
apply however t h e  j o i n t  i n t e r e s t  had been c r e a t e d ,  i.e. 
whe the r  i t  was a t r a n s f e r  by way of g i f t  by t h e  deceased,  

- 
66. Para .  4 .43  above. 

67. See para .  4 . 4 3  above, and n. 59. 
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whether i t  was t h e  r e s u l t  of a j o i n t  purchase,  o r  whether 
i t  was e f f e c t e d  by ope ra t ion  of the  co-ownership p r i n c i p l e  
d i scussed  i n  an  e a r l i e r  p a r t  o f  the  Paper. 

L i f e  i n s u r a n c e ,  a n n u i t i e s ,  pens ions  

4.51 The deceased may have provided  f o r  h i s  spouse i n  
such a way t h a t  h e n e f i t s  were payable  d i r e c t l y  t o  her on 
h i s  dea th ,  w i t h o u t  forming p a r t  of h i s  e s t a t e , 6 8  
example: a l i f e  i n su rance  p o l i c y  which was h e l d  i n  t r u s t  
for  h i s  spouse; a j o i n t  annu i ty  w i t h  s u r v i v o r s h i p  t o  the  
spouse; o r  a pens ion  payable by h i s  employer t o  h i s  widow 
i n  r e t u r n  f o r  h i s  s e r v i c e s  o r  c o n t r i b u t i o n s  d u r i n g  h i s  

l i f e .  A l l  such b e n e f i t s  should be taken  i n t o  accoun t ,  
provided they  a r e  capable  of  v a l u a t i o n  a s  a p r e s e n t  
i n t e r e s t .  

for 

S e t t l e m e n t s ,  powers o f  appointment 

4 . 5 2  The deceased ,  dur ing  h i s  l i f e t i m e ,  may have s e t t l e d  
p rope r ty ,  g i v i n g  h i s  spouse an immediate i n t e r e s t  f o r  l i f e ,  
o r  a n  i n t e r e s t  t o  t a k e  e f f e c t  on h i s  death. Any such  
i n t e r e s t  ought t o  be accounted f o r ,  whether i t  a r o s e  under 
t he  o r i g i n a l  s e t t l e m e n t  o r  a s  the r e s u l t  o f  t h e  e x e r c i s e  
of  a power of  appointment by t h e  deceased. However, i n  
view of t he  d i f f i c u l t i e s  of v a l u a t i o n  i n  such c a s e s ,  
e s p e c i a l l y  where t h e r e  was a d i s c r e t i o n a r y  t r u s t ,  we suggest 
t h e  s u r v i v o r  shou ld  be pu t  t o  an  e l e c t i o n ,  t h a t  i s ,  i f  she 
claimed l e g a l  r i g h t s  she  should be requi red  t o  abandon f o r  
t h e  f u t u r e  h e r  i n t e r e s t  under t h e  se t t l emen t .  

Other p r o p e r t y  

4 . 5 3  C e r t a i n  o t h e r  c a t e g o r i e s  of proper ty  and b e n e f i t s  
rece ived  by t h e  s u r v i v o r  g ive  r i s e  t o  d i f f i c u l t i e s  which 

68. Whether o r  n o t  l i a b l e  f o r  e s t a t e  duty. 
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a r e  n o t  cons ide red  h e r e ,  but wh ich  would a l s o  need to  be 
s e t t l e d  if a sys tem o f  l e g a l  r i g h t s  were in t roduced .  
These inc lude :  payments made by the deceased o r  h i s  
e s t a t e  under a c o u r t  o r d e r  o r  main tenance  agreement; and 
p r o p e r t y  o r  i n t e r e s t s  rece ived  by the su rv ivo r  a s  a r e s u l t  
of t h e  e x e r c i s e  by t h e  deceased of a s p e c i a l  power o f  
appointment.  

( i i )  Effect on l e g a l  rights 

4.54 A s  i n  t h e  c a s e  o f  d i s p o s i t i o n s  i n  f avour  of t h i r d  

p a r t i e s ,  t he  n e t  v a l u e  o f  t h e  p r o p e r t y  comprised i n  any 
r e l e v a n t  d i s p o s i t i o n s  i n  f avour  o f  t h e  su rv ivo r  s h o u l d  be 
added t o  t h e  n e t  e s t a t e .  Assuming, f o r  the moment, t h a t  
l e g a l  r i g h t s  were f i x e d  a t  one - th i rd ,  then  i f  the s u r v i v o r  
had a l r e a d y  r ece ived  one- th i rd  of t h e  t o t a l  accoun tab le  
p r o p e r t y  i n c l u d i n g  a l l  r e l e v a n t  i n t e r  v ivos  d i s p o s i t i o n s ,  
he  or she  would n o t  be e n t i t l e d  t o  l e g a l  r i g h t s ,  whether  o r  
n o t  anyth ing  had been rece ived  unde r  t h e  w i l l .  If l e s s  than 
one - th i rd  had been r ece ived ,  the s u r v i v o r  should be e n t i t l e d  
to  c l a im t h e  d i f f e r e n c e  from t h e  e s t a t e .  

(c) Conclus ions  concern ing  i n t e r  v ivos  
d i s p o s i t i o n s  

4.55 Though i t  may be both l o g i c a l  and f a i r  t o  t a k e  i n t o  
accoun t  c e r t a i n  i n t e r  v ivos  d i s p o s i t i o n s ,  t h i s  s e c t i o n  of 
t h e  Paper  has shown t h a t  t o  do s o  c o u l d  i n  some cases involve 
great complexity and l e a d  t o  l i t i g a t i o n  which c o u l d  w e l l  be 
b i t t e r ,  expens ive ,  and i n  i t s  outcome unce r t a in .  T h i s ,  how- 
e v e r ,  i s  l i k e l y  t o  occur  only  i n  the  case  of l a r g e  e s t a t e s ;  
t h e  m a j o r i t y  of e s t a t e s  a r e  u n l i k e l y  t o  g i v e  rise t o  many 
d i f f i c u l t i e s .  P r o v i s i o n s  dea l ing  w i t h  i n t e r  v ivos  d i s -  
p o s i t i o n s  a r e  n o t  u n i v e r s a l  i n  sys tems o f  l e g a l  r ights .  I n  
S c o t l a n d ,  f o r  example, no account c a n  be taken o f  g r a t u i t o u s  
i n t e r  v ivos  d i s p o s i t i o n s  by a t e s t a t o r ,  even i f  t h e y  were 
e x p r e s s l y  made to  d e f e a t  l e g a l  rights. 69 

69. Para.  4.5 ( c )  above. 
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4.56 We suggest t h a t  t h e r e  may be a case f o r  a simple 
system of l e g a l  rights, o p e r a t i n g  o n l y  i n  r e s p e c t  o f  the  
e s t a t e  a s  i t  e x i s t s  a t  t h e  time o f  dea th .  But f o r  t h e  
reasons  a l r e a d y  given7' such a system ought n o t  t o  be proposed 
a s  a s u b s t i t u t e  f o r  fami ly  p r o v i s i o n  law, but  o n l y  as 
a d d i t i o n a l .  I ts  f u n c t i o n  would be t o  s e t  a minimum standard 
of p r o v i s i o n  f o r  t h e  s u r v i v i n g  spouse and so reduce  the 
number of a p p l i c a t i o n s  for family provis ion .  Fami ly  pro- 
v i s i o n  law would remain t o  d e a l  w i t h  cases  where the amount 
secured  by l e g a l  r i g h t s  was i n a d e q u a t e  o r  where i n t e r  vivos d i s -  

p o s i t i o n s  had reduced the  e s t a t e  t o  t h e  d e t r i m e n t  o f  the 
s u r v i v o r .  

4.57 To summarise, it seems t h a t ,  so  f a r  a s  i n t e r  vivos 
d i s p o s i t i o n s  a r e  concerned, t h e r e  are t h r e e  p o s s i b l e  systems 
of l e g a l  r ights  of vary ing  degrees  of  e f f e c t i v e n e s s  and 
complexi ty  : 

A. A simple system o p e r a t i n g  only on t h e  
e s t a t e ,  under which  no i n t e r  v i v o s  
d i s p o s i t i o n s  by t h e  deceased would be 
cons idered;  such a system would r e q u i r e  
t h e  cont inuance of a fami ly  p r o v i s i o n  
law t o  supplement l e g a l  r i g h t s  where they 
were inadequate  t o  suppor t  the s u r v i v i n g  
spouse.  

B. A system w i t h  ant i -avoidance measures ,  t o  
overcome at tempts  by a deceased t o  reduce 
l e g a l  r i g h t s  by i n t e r  vivos d i s p o s i t i o n s  
i n  favour  of t h i r d  p a r t i e s .  T h i s  could  
be cons idered  a s  a s u b s t i t u t e  f o r  fami ly  
p r o v i s i o n  law. 

70. para .  4 .38  above. 
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C. A system w i t h  both ant i -avoidance 
measures and measures unde r  which the 
s u r v i v o r  must g i v e  c r e d i t  f o r  dis-  
p o s i t i o n s  i n  h i s  o r  her  favour .  T h i s ,  
too,  cou ld  be cons ide red  a s  a s u b s t i t u t e  
f o r  f a m i l y  p rov i s ion  law. 71 

8 MISCONDUCT AS A BAR TO LEGAL RIGHTS 

4.58 The c o m p l e x i t i e s  of a system of l e g a l  r i g h t s  do 
n o t  end wi th  t h e  c a l c u l a t i o n  of t h e  amount due t o  the 
s u r v i v i n g  spouse. The nex t  q u e s t i o n  i s ,  should a s u r -  
v i v o r ' s  l e g a l  r i g h t s  be ba r red  o r  v a r i e d  on the  ground of  
misconduct? T h i s  i s  a d i f f i c u l t  q u e s t i o n .  One o f  the 
advantages claimed f o r  a system of l e g a l  r i g h t s  is  i t s  
c e r t a i n t y ;  i t  would o p e r a t e  a u t o m a t i c a l l y ,  without  'the 
need t o  apply t o  t h e  c o u r t  f o r  t h e  e x e r c i s e  of i t s  d i s -  
c r e t i o n .  We have a l r e a d y  i n d i c a t e d  t h a t  the  s u r v i v o r ' s  
own a s s e t s  and means would be i r r e l e v a n t  (except ,  p o s s i b l y ,  
i n s o f a r  a s  t hey  were d e r i v e d  from t h e  deceased) .  If m i s -  
conduct .were t o  d e b a r  a spouse 's  c l a i m  t o  l e g a l  rights, a 
d i s c r e t i o n a r y  element  would be i n t r o d u c e d  which cou ld  l e a d  
t o  d e l a y s  i n  a d m i n i s t r a t i o n ,  and c o s t s  o f  l i t i g a t i o n .  

4.59 I n  c e r t a i n  c o u n t r i e s  a spduse g u i l t y  of misconduct, 
can be deprived of l e g a l  r i g h t s . / *  C l e a r l y ,  the  E n g l i s h  
r u l e  of p u b l i c  p o l i c y  under  wh ich  a pe r son  who has been . 
g u i l t y  of c r imina l  homicide i s  p rec luded  from t a k i n g  any 
b e n e f i t  under  t h e  w i l l  o r  i n t e s t a c y  o f  t h e  victim73 would 
app ly  t o  l e g a l  r i g h t s ,  if they were introduced.  But what 
we have i n  mind  i s  n o t  the  c r imina l  law b u t  the  r i g h t s  of 

~~~~ ~ ~~ ~~~~ ~ 

71. On t h i s  s e e  below, para .  4 . 6 6 .  

72. E.g. Germany, Republ ic  of I r e l a n d .  There i s  no such 
r u l e  i n  Sco t l and ,  nor  under t h e  U.S. Uniform P r o b a t e  
Code. 

7 3 .  Re Sigsworth [ I 9 3 5 1  Ch. 8 9 ;  Re P o l l o c k  [ 1 9 4 1 ]  Ch. 219; 
Re Callawax [ I 9 5 6 1  Ch. 559; R e  G i l l e s ,  The T i m e s ,  
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a spouse who b e f o r e  t h e  death o f  t h e  o t h e r  f a i l ed  t o  f u l f i l  
matr imonial  o b l i g a t i o n s .  

4.60 The c h i e f  argument i n  f a v o u r  of a d i s c r e t i o n a r y  
b a r  is  t h a t  it would be u n f a i r  t o  a l low a spouse who had 
f a i l e d  t o  f u l f i l  matr imonial  o b l i g a t i o n s  t o  c l a i m  a share  
i n  t h e  o t h e r ' s  e s t a t e .  I f  a spouse could n o t  be deprived 
of l e g a l  rights, t h e  o t h e r  spouse m i g h t  be f o r c e d  t o  seek 
a d ivorce ,  i n  o r d e r  t o  end t h e  p o s s i b l e  e n t i t l e m e n t  t o  
l e g a l  r ights .74 On an a p p l i c a t i o n  f o r  family p r o v i s i o n  
t h e  c o u r t  must t a k e  i n t o  account  n o t  only the  means and 
needs of t h e  s u r v i v o r ,  bu t  a l s o  h i s  o r  h e r  conduct.  But, 
a l though t h e s e  f a c t o r s  a r e  r e l e v a n t  t o  the  e x t e n t  o f  the  
l i a b i l i t y  t o  main ta in ,  i t  does n o t  f o l l o w  tha t  they should 
be regarded a s  r e l e v a n t  t o  l e g a l  r i g h t s ,  which a r e  put  for -  
ward a s  rights of proper ty .  I t  can  be argued t h a t  conduct 
i s  no more r e l e v a n t  than  means or needs and t h a t  misconduct 
should n o t  n e c e s s a r i l y  r e s u l t  i n  t h e i r  l o s s ;  t h e y  should not  
be bar red  u n l e s s  t h e r e  has been a decree  of d i v o r c e ,  n u l l i t y  
o r  j u d i c i a l  s e p a r a t i o n ,  i n  which case the c o u r t  would have 
a n  o p p o r t u n i t y  t o  d e a l  w i t h  t h e  spouses '  p r o p e r t y  i n  the  
matr imonial  proceedings.  F u r t h e r ,  i t  might be thought  
p a r t i c u l a r l y  o b j e c t i o n a b l e  i f ,  a f t e r  t h e  dea th  o f  a spouse, 
t h e  personal  r e p r e s e n t a t i v e s  o r  b e n e f i c i a r i e s  c o u l d  make 
a l l e g a t i o n s  o f  misconduct a g a i n s t  t h e  surv ivor ,  i n  order  t o  
b a r  o r  vary l e g a l  r i g h t s ,  e s p e c i a l l y  i f  the p a r t i e s  had been 
l i v i n g  t o g e t h e r  u n t i l  t h e  death.  F i n a l l y ,  t h e  d e l a y s  and 
c o s t s  of  l i t i g a t i o n  must no t  be f o r g o t t e n .  

4.61 T h i s  i s  a n  important  i s s u e  and one on which views 
w i l l  d i f f e r ,  I f  i t  i s  thought  t ha t  l e g a l  rights should be 
bar red  or v a r i e d  on d i s c r e t i o n a r y  grounds,  t h e n  t h e  system 

~~ 

7 4 .  See above, para .  4 .15 .  We s u g g e s t  t h a t  the  c o u r t  
should,  i n  a p p r o p r i a t e  c a s e s ,  t a k e  i n t o  account  the 
l o s s  of l e g a l  rights i n  a s s e s s i n g  f i n a n c i a l  p rovis ion;  
c f .  t h e  Matrimonial  Proceedings  and P r o p e r t y  A c t  1970, 
s. 5 ( l ) k ) .  
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would l o s e  i t s  p r o p r i e t a r y  c h a r a c t e r  and i t s  advantage  of 
c e r t a i n t y .  O f  c o u r s e ,  t h e r e  would n o t  n e c e s s a r i l y  be 

r ecour se  t o  t h e  c o u r t  i n  every c a s e  where  l e g a l  r ights 
were claimed. The onus would be on t h e  person s e e k i n g  t o  
d e p r i v e  t h e  s u r v i v o r  r a t h e r  than on  t h e  surv ivor .  Never- 
t h e l e s s ,  both l e g a l  r ights and f a m i l y  p rov i s ion  o p e r a t e  i n  
p r a c t i c e  where the  deceased has n o t  made proper  p r o v i s i o n  
for the  su rv ivo r .  When t h a t  occu r s ,  t h e r e  i s  l i k e l y  t o  
have been breakdown o f  marriage o r  a t  l e a s t  disharmony. 
I n  t h a t  s i t u a t i o n  i t  cannot  be assumed t h a t  t h e r e  would be 
fewer d i s p u t e s  o v e r  l e g a l  r i g h t s  t h a n  there a r e  now o v e r  
f ami ly  provis ion .  I n  o u r  view one advantage of legal  r i g h t s  
i s  t h a t  i t  would n o t  be necessary  t o  go  t o  court .  T h i s  
advantage  could  be l o s t  i n  many c a s e s  i f  a d i s c r e t i o n a r y  
e lement  were in t roduced .  Therefore  we a r e  o f  the o p i n i o n  
t h a t  legal rights shou ld  n o t  be b a r r e d  o r  va r i ed  on  t h e  
ground t h a t  t h e  s u r v i v i n g  spouse f a i l e d  t o  f u l f i l  m a t r i -  
monial  o b l i g a t i o n s .  75 

9 INTESTATE SUCCESSION 

4.62 I n  an e a r l i e r  s e c t i o n  we cons ide red  whether  l e g a l  
rights could be equa ted  w i t h  r igh ts  on  i n t e s t a c y .  Here we 
c o n s i d e r  t h e  r e l a t i o n s h i p  between legal  rights and  i n t e s t a c y .  
Where the e s t a t e  i s  l a r g e  the  l e g a l  r ights  may exceed  the  
s u r v i v o r ' s  rights on i n t e s t a t e  success ion .  F o r  example, i f  
t h e  e s t a t e  were f60,OOO a f t e r  payment of a l l  d u t i e s ,  t h e  
l e g a l  r ights  of t h e  s u r v i v o r ,  i f  d e f i n e d  a s  one - th i rd  of 
the  e s t a t e ,  would be 220,000. I f  t h e  deceased was surv ived  
by c h i l d r e n  then, depending on t h e  c a p i t a l  va lue  o f  t h e  
s u r v i v o r ' s  l i f e  i n t e r e s t  i n  t h e  e s t a t e ,  t he  r i g h t s  on  
i n t e s t a c y  might be more or l e s s  t h a n  C20,OOO. T h i s  l e a d s  t o  

75. Legal r i g h t s  cou ld  be waived o r  v a r i e d  by agreement 
(para .  4.32 above) ,  and would be brought t o  a n  end 
by a dec ree  of d ivo rce ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  
(para .  4.1 5 above).  



t h e  ques t ion ,  should  l e g a l  r i g h t s  be def ined i n  s u c h  a 
way t h a t  they cannot  exceed t h e  amount which would have 
been due t o  t h e  s u r v i v o r  on i n t e s t a c y ?  Legal rights 
a r e  in tended  t o  o p e r a t e  i n  cases  where the  t e s t a t o r  has 
n o t  made proper  p r o v i s i o n  f o r  the  s u r v i v o r ,  i n  cases  
where t h e r e  i s  a w i l l .  I n  o u r  view l e g a l  rights should  
n o t ,  a s  a g e n e r a l  r u l e ,  g ive  t h e  s u r v i v o r  more t h a n  he 
o r  she would have rece ived  had t h e  deceased d i e d  wholly 
i n t e s t a t e .  I t  would, however, be necessary  t o  make a n  
except ion  t o  t h i s  r u l e ,  where the a c t u a l  e s t a t e  w a s  n o t  
t h e  t o t a l  accountable  sum f o r  t h e  purpose of l e g a l  rights, 
because c e r t a i n  i n t e r  v ivos  d i s p o s t i o n s  had t o  be taken  
i n t o  account.  For example, i f  there had been a n  account- 
a b l e  d i s p o s i t i o n  of 22,500 and a n  i n t e s t a t e  e s t a t e  of 
2500, t h e  s u r v i v i n g  spouse would t a k e  t h e  2500 on i n t e s t a c y  
and would be e n t i t l e d  t o  a f u r t h e r  E500 making 21,000 (one- 
t h i r d  of 22,500 + 2500), assuming t h a t  l e g a l  r i g h t s  were 
f i x e d  a t  one- th i rd  of the  e s t a t e .  

4.63 I f  t h e  deceased died p a r t l y  t e s t a t e  and p a r t l y  
i n t e s t a t e  t h e  s u r v i v o r  would n o t  n e c e s s a r i l y  be debar red  
from claiming l e g a l  r ights .  I n  s u c h  a case t h e  amount due 
t o  t h e  s u r v i v o r  on i n t e s t a c y  should  be regarded as a bequest 
under  the  w i l l ,  and then t h e  o r d i n a r y  r u l e s  concern ing  l e g a l  
r ights  should come i n t o  opera t ion .  For  example, i f  t h e  
deceased l e f t  a n  e s t a t e  of 25,000 and was i n t e s t a t e  as t o  
El ,000, then,  t h e  s u r v i v i n g  spouse would take the 21 ,000 
under  t h e  r u l e s  o f  i n t e s t a t e  success ion .  Assuming t h a t  he 
o r  she  took noth ing  under  the  w i l l  a f u r t h e r  2666 would be 
due a s  l e g a l  r i g h t s ,  t o  b r ing  t h e  t o t a l  b e n e f i t s  t o  21,666 
(one-third o f  $25,000, assuming t h a t  l e g a l  rights were 
c a l c u l a t e d  i n  t h i s  way). On t h e  o t h e r  hand i f  t h e  deceased, 
i n  t h e  above example, had been i n t e s t a t e  a s  t o  24,000, t h i s  
amount would g o  t o  t h e  surv ivor  and nothing f u r t h e r  would 
be due a s  l e g a l  r ights .  



10 PROCEDURE 

4.64 If a system of  l e g a l  r i g h t s  w e r e  i n t roduced  
d e t a i l e d  r u l e s  would have t o  be p rov ided  t o  cover  such  
t h i n g s  a s  the  s u r v i v o r ’ s  n o t i c e  of e l e c t i o n  t o  c l a i m  
l e g a l  r i g h t s ,  j u r i s d i c t i o n  t o  de t e rmine  d i spu te s ,  and t h e  
procedure f o r  b r i n g i n g  i n t o  account and s e t t i n g  a s i d e  
d i s p o s i t i o n s .  I t  i s  e s s e n t i a l  t h a t  i n  uncomplicated c a s e s  
the p e r s o n a l  r e p r e s e n t a t i v e s  should be a b l e  t o  c a l c u l a t e  
t h e  amount of l e g a l  r i g h t s  and t o  pay t h e  s u r v i v o r  w i t h o u t  
r e s o r t  t o  t h e  c o u r t .  I n  o r d e r  t o  a c h i e v e  t h i s ,  some 
i n d i c a t i o n  should be g i v e n  of  t h e  o r d e r  of  a p p l i c a t i o n  of 
a s s e t s .  A p receden t  f o r  the o r d e r  o f  a p p l i c a t i o n  o f  
a s s e t s  t o  s a t i s f y  d e b t s  of the  e s t a t e  i s  a l r eady  p rov ided  
by the Admin i s t r a t ion  of  E s t a t e s  A c t  1925.76 
these r u l e s  have been c r i t i c i s e d ,  and may wel l  need reform, 
i t  seems p r e f e r a b l e  t o  adopt them while they e x i s t ,  r a t h e r  
t han  t o  d e v i s e  a new s e t  of  ru les .  S u b j e c t  t o  any d i r e c t i o n  
t o  t h e  c o n t r a r y  c o n t a i n e d  i n  t h e  w i l l ,  t h e s e  r u l e s  c o u l d  be 
adapted t o  the  payment of l e g a l  rights of  i n h e r i t a n c e .  

Although 

1 1  FAMILY PROVISION AND LEGAL RIGHTS 

( a )  Legal r i g h t s  o r  f ami ly  p r o v i s i o n  

4.65 Both l e g a l  r i g h t s  of i n h e r i t a n c e  and f ami ly  pro- 
v i s i o n  law a r e  des igned  t o  t ake  c a r e  of the  case where a 
deceased has  a c c i d e n t a l l y  o r  d e l i b e r a t e l y  f a i l e d  t o  make 
adequate  p rov i s ion  f o r  t h e  s u r v i v i n g  spouse.  What is  
adequate  would be decided i n  the  c a s e  of  l e g a l  r i g h t s  by a 
f i x e d  r u l e ,  and i n  t h e  case  of f a m i l y  p rov i s ion  by a c o u r t  
e x e r c i s i n g  i t s  d i s c r e t i o n  i n  the  l i g h t  of  a l l  t he  circum- 
s t a n c e s .  Legal r i g h t s  would have the advantage of  e s t a b l i s h -  
i n g  a f i x e d  s t anda rd  capab le  of a p p l i c a t i o n  without  r e s o r t  
t o  t h e  c o u r t :  f ami ly  p rov i s ion  e n a b l e s  t h e  cour t  t o  do 

7 6 .  F i r s t  Schedule,  P a r t  11 ( s e c t i o n  3 4 ( 3 ) ) .  
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j u s t i c e  i n  t h e  l i g h t  o f  t h e  a c t u a l  c i rcumstances o f  t h e  
e s t a t e  and t h e  s u r ~ i v o r . ’ ~  

4.66 I n  an e a r l i e r  p a r t  of  t h e  Paper  we made the  poin t  
t h a t  a system o f  l e g a l  rights c o u l d  n o t  be cons idered  a s  a 
s u b s t i t u t e  f o r  f a m i l y  provis ion  l a w  u n l e s s  i t  w e r e  r e i n -  
f o r c e d  by an t i -avoidance  measures.78 Assuming t h a t  s u i t -  
a b l e  measures were inc luded ,  t h e  q u e s t i o n  remains whether 
t h e  s u r v i v o r ‘ s  l e g a l  r i g h t s  should  r e p l a c e  t h e  r i gh t  t o  
apply  for fami ly  provis ion .  It would l e a d  t o  f u r t h e r  com- 
p l i c a t i o n  i n  t h e  a d m i n i s t r a t i o n  o f  e s t a t e s  i f  a system of 
l e g a l  r ights  were added t o  the  e x i s t i n g  family p r o v i s i o n  
law, and t h e  advantage of  c e r t a i n t y ,  which l e g a l  rights 
would o thenvise  s e c u r e ,  would be diminished. On the o t h e r  
hand, l e g a l  r i g h t s  cannot  take  account  of the  circumstances 
o f  each case;  some s u r v i v o r s  m i g h t  do worse than  under  
f a m i l y  provis ion;  though t h i s  would t o  some e x t e n t  depend on 
t h e  propor t ion  o f  t h e  e s t a t e  f i x e d  as l e g a l  rights. Since 
t h i s  i s  a fundamental  ques t ion ,  on which t h e r e  are l i k e l y  t o  
be d i f f e r e n t  views, we can do more t h a n  leave the m a t t e r  
open t o  d i s c u s s i o n ,  whi le  e x p r e s s i n g  t h e  t e n t a t i v e  view t h a t  
a p l a c e  could be found f o r  each system i n  the  reformed law. 

(b)  Effect  of l e g a l  rights on o t h e r  dependants  

4.67 Should t h a t  p a r t  of t h e  e s t a t e  due t o  the  surviving 
spouse a s  l e g a l  r ights be chargeable  w i t h  any p a r t  of an 
o r d e r  for fami ly  p r o v i s i o n  i n  f a v o u r  of any o t h e r  dependant? 
A t  p r e s e n t ,  t h e  o n l y  o t h e r  persons who a r e  e n t i t l e d  t o  apply 

77. For arguments i n  favour  of d i s c r e t i o n  r a t h e r  t h a n  f ixed  
s h a r e s ,  s e e  Tyler,  Familv P r o v i s i o n  (1971) p. 112-113; 
Macdonald, Fraud on the  Widow’s Share (1960) p. 299. 
On the  o t h e r  hand s e e  Guest (1957) 7 3  L.Q.R. 74, 87. 
See para.  4.10 above f o r  a comparison between l e g a l  
r ights  and fami ly  provis ion.  

78. Paras .  4.38 and 4.56 above. 



f o r  maintenance from t h e  e s t a t e  a r e  t h e  children7'  and 
any former spouse of t h e  deceased.80 The cour t  may d i r e c t  
t h a t  the  o r d e r  f o r  f ami ly  p rov i s ion  be met ou t  of any p a r t  
of t h e  e s t a t e  and t h a t  any p a r t  of t h e  e s t a t e  be s e t  a s i d e  
for t h i s  purpose.81 
o f  one dependant i s  p o t e n t i a l l y  l i a b l e  t o  be charged w i t h  
a maintenance o r d e r  i n  favour  of a n o t h e r  dependant. Even 
i f  one cons ide red  l e g a l  r i g h t s  of i n h e r i t a n c e  a s  p r o v i d i n g  
f o r  the s u r v i v o r  a f i x e d  p r o p r i e t a r y  i n t e r e s t  i n  the e s t a t e ,  
i t  w u l d  n o t  fo l low t h a t  the s u r v i v o r ' s  i n t e r e s t  s h o u l d  
t ake  precedence o v e r  o t h e r  o b l i g a t i o n s  of the deceased.  For 
example, t h e  needs o f  the minor c h i l d r e n  of  the deceased  
ought  no t  t o  be p r e j u d i c e d  by t h e  i n t r o d u c t i o n  of a sys tem 
o f  l e g a l  r i g h t s .  The o b l i g a t i o n  t o  s u p p o r t  c h i l d r e n  should 
be t h e  f i r s t  charge on t h e  deceased 's  a s s e t s ,  whether  o r  
n o t  the  deceased 's  c h i l d r e n  a r e  a l s o  the  c h i l d r e n  of t h e  
su rv ivo r .  I t  could a l s o  be argued t h a t  t h e  r i g h t s  o f  a 
former spouse ought n o t  t o  be p r e j u d i c e d  by the l e g a l  rights 
of  i n h e r i t a n c e  of  a second spouse. Our p r o v i s i o n a l  view is  
t h a t  l e g a l  r i g h t s  shou ld  n o t  s t and  i n  a p o s i t i o n  d i f f e r e n t  
from t h a t  of  o t h e r  beques t s  t o  t h e  s u r v i v i n g  spouse. 

T h i s  means t h a t  a bequest  i n  f a v o u r  

4.68 Under l e g a l  r i g h t s ,  t h e  s u r v i v o r  would have a r i g h t  
t o  a f i x e d  p o r t i o n  of t h e  e s t a t e  even i f  he o r  she owned 
more p r o p e r t y  than t h e  deceased. There would probably be 
few c a s e s  where i t  would be necessary t o  have r ecour se  to 
l e g a l  r i g h t s  i n  o r d e r  t o  meet a p p l i c a t i o n s  f o r  f ami ly  pro- 
v i s i o n  by o t h e r  dependants.  But there  might  be c a s e s  where 
i t  would be thought ,  a f t e r  t ak ing  i n t o  account a l l  the  
c i r cums tances ,  t h a t  the  i n t e r e s t s  of  o t h e r  dependants ou t -  
weighed those of  the  s u r v i v o r .  Where t h e r e  i s  an a p p l i c a t i o n  

79. I n h e r i t a n c e  (Family P rov i s ion )  A c t  1938, as  amended, 
s . l ( l ) .  W e  have considered whether  the  c l a s s  o f  app l i -  
c a n t s  should be extended: para .  3.47 above. 

80. Matrimonial  Causes Act 1965, s. 2 6 .  

81. Re Simson [I9501 Ch. 38; Re P r e s t o n  [ I 9 6 9 1  1 W.L.R. 317. 
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f o r  f ami ly  p r o v i s i o n  i t  seems p r e f e r a b l e  t h a t  t he  whole 
e s t a t e  should go i n t o  t h e  me l t ing  p o t ,  and t h a t  no p a r t  
of  i t  should be exempt; no p a r t  would be exempt i f  the 

. s u r v i v o r  were t o  apply f o r  family p rov i s ion .  On balance,  
we do not  t h i n k  i t  a p p r o p r i a t e  t o  exempt the amount due 
t o  t h e  s u r v i v o r  a s  l e g a l  r i g h t s  from being charged w i t h  any 
o r d e r  f o r  f ami ly  p rov i s ion .  

12 CONCLUSIONS AND SUMMARY 

4.69 We have pu t  forward three p o s s i b l e  systems of  
l e g a l  r i gh t s :82  
would be taken o f  i n t e r  vivos d i s p o s i t i o n s  by t h e  deceased, 
and two more complex systems under  which i n t e r  v ivos  dis- 

p o s i t i o n s  i n  f avour  of t h i r d  p a r t i e s  (and, under one of 
t hose  systems, d i s p o s i t i o n s  i n  f avour  of the s u r v i v o r )  would 
be taken i n t o  account .  The arguments f o r  and a g a i n s t  each 
system have been s e t  out .83 
r i g h t  t o  apply f o r  family p r o v i s i o n  could not b e  r ep laced  
excep t ,poss ib ly ,  by One of t h e  more complex systems.  

a s imple system, under  which no account 

I n  o u r  view the s u r v i v o r ' s  

4.70 Although c e r t a i n  impor t an t  ques t ions  have been l e f t  
open, enough has been s a i d  t o  make i t  poss ib l e  to cons ide r  
t h e  advantages and disadvantages o f  a system of  l e g a l  r i g h t s  
a s  a means of p r o t e c t i n g  the s u r v i v o r ' s  i n t e r e s t  i n  t h e  
f ami ly  a s s e t s ,  and t o  compare i t  w i t h  the  system o f  community 
of  p rope r ty  d i s c u s s e d  i n  the next  s e c t i o n .  The community 
system would apply t o  every marriage,  however i t  ended, and 
would r equ i r e  t h e  f ami ly  a s s e t s  o f  the  spouses t o  be equal- 
i s e d .  Legal r i g h t s  of i n h e r i t a n c e ,  on the  o t h e r  hand, would 
come i n t o  o p e r a t i o n  on ly  when t h e  marr iage ended by death 
and on ly  i f  one spouse d i s i n h e r i t e d  or f a i l e d  a c c i d e n t a l l y  t o  
make proper  p r o v i s i o n  f o r  the  o t h e r ,  t h a t  i s ,  o n l y  i n  a small 
m i n o r i t y  of ca ses .  Because of t h i s ,  al though both systems 

~~ ~ ~~~ 

82. Para .  4.57. 

83. Paras .  4.55-4.57. 
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would g i v e  d e f i n i t e  p rope r ty  r i g h t s ,  l e g a l  r i g h t s  would 
probably have much less impact t han  community of  p rope r ty .  
T h e i r  c h i e f  e f f e c t  would be t o  s e t  a f i x e d  minimum s t anda rd  
o f  p r o v i s i o n  f o r  t h e  su rv ivo r .  S i n c e  l e g a l  r i g h t s  would 
o p e r a t e  on the  whole e s t a t e  of t h e  deceased,  t h e i r  va lue  
might be e a s i e r  t o  c a l c u l a t e  t han  t h e  value of rights 
enjoyed under a system of  community of  property.  

4.71 On t h e  o t h e r  hand a sys tem o f  l e g a l  r i g h t s  would be' 
an imprec i se  way of  p r o t e c t i n g  t h e  s u r v i v o r ' s  i n t e r e s t  i n  
the f ami ly  a s s e t s .  I t  would t ake  no account of the  f a c t  
t h a t  t h e  bulk of t h e  f a m i l y  a s s e t s  might  a l r eady  be  ves t ed  
i n  t h e  su rv ivo r :  the  s u r v i v o r ' s  a s s e t s  would be i r r e l e v a n t  
u n l e s s  de r ived  from t h e  deceased. I t  would not be l i m i t e d  
t o  t h a t  p a r t  o f  the deceased ' s  e s t a t e  which could p r o p e r l y  be 
regarded a s  family a s s e t s ,  and s i n c e  i t  would o p e r a t e  only 
on d e a t h  i t  would c r e a t e  a d i s t i n c t i o n  between p r o p e r t y  
rights on d ivo rce  and those  on dea th .  

Summary o f  p r o p o s i t i o n s  concerning l e g a l  r ights 

4.72 I n  o r d e r  t o  a s s i s t  r e a d e r s  i n  forming a v i e w  we set  
o u t  below t h e  main p r i n c i p l e s  w h i c h  we envisage a s  p a r t  of a- 
sys tem of  l e g a l  r i g h t s  of i n h e r i t a n c e .  T h i s  does n o t  mean 
t h a t  we f avour  l e g a l  r i g h t s  of i n h e r i t a n c e  over  any o t h e r  
system. I t  merely r e p r e s e n t s  o u r  t e n t a t i v e  views a s  t o  how 
t h e y  could be a p p l i e d  i f  they were introduced.  There a re ,  
of cour se ,  many m a t t e r s  of d e t a i l  which  would remain t o  be 
decided be fo re  any system could be introduced.  We s e t  out 
a s  p re l imina ry  q u e s t i o n s  the  m a t t e r s  which we have l e f t  open. 



P r e l i m i n a r y  q u e s t i o n s  

(i) 

( i i )  

( i i i )  

I f  a system of l e g a l  r i g h t s  were 
i n t r o d u c e d  i n t o  E n g l i s h  law, which 

o f  t h e  fol lowing would be bes t?  

A. A simple sys tem o p e r a t i n g  
o n l y  on t h e  e s t a t e ,  under 
wh ich  no i n t e r  v i v o s  dis- 
p o s i t i o n s  by t h e  deceased 
would be cons idered .  

B. A system w i t h  ant i -avoidance 
measures t o  overcome a t tempts  
by the  deceased t o  reduce 
l e g a l  r i g h t s  by i n t e r  vivos 
d i s p o s i t i o n s  i n  f a v o u r  of 
t h i r d  p a r t i e s .  

C. A system w i t h  b o t h  ant i -avoidance 
measures and measures under which 
t h e  s u r v i v o r  must g i v e  c r e d i t  f o r  
d i s p o s i t i o n s  by t h e  deceased i n  
h i s  o r  h e r  favour .  (para.  4 . 5 7 )  

If any of  the  above systems were i n t r o d u c e d ,  
s h o u l d  the  r i g h t  o f  a surv iv ing  spouse  to  
apply  for family p r o v i s i o n  be a b o l i s h e d ?  
(paras .  4.65-4 .66)  

What propor t ion  of  t h e  e s t a t e  should  be 
g i v e n  t o  the  s u r v i v i n g  spouse a s  l e g a l  
r i g h t s  ? (paras .  4.17-4.31 ). 

P r o v i s i o n a l  p r o p o s i t i o n s  (assuming t h a t  l e g a l  r i g h t s  were 
in t roduced)  

(i) The s u r v i v i n g  spouse o f  a v a l i d  marr iage  
should be e n t i t l e d  t o  l e g a l  r i g h t s  o f  
i n h e r i t a n c e ,  provided t h e r e  had n o t  been 
a d e c r e e  of  d ivorce ,  n u l l i t y  or j u d i c i a l  
s e p a r a t i o n  (para .  4 . 1 5 )  

2 57 



( i i )  The c h i l d r e n  of t h e  deceased should 
n o t  be e n t i t l e d  t o  l e g a l  r i g h t s  of  
i n h e r i t a n c e  (para .  4 . 1 6 ) .  

( i i i )  A spouse should be e n t i t l e d  t o  renounce 
l e g a l  r ights  of i n h e r i t a n c e ,  s u b j e c t  t o  
s a f e g u a r d s  (para .  4 . 3 2 ) .  

( i v )  If any bequest  o r  i n t e r e s t  i n  t h e  
e s t a t e  were l e f t  t o  the  s u r v i v i n g  s p o u s e ,  
t h e  s u r v i v o r  should be e n t i t l e d  t o  e l e c t  
whether  t o  take it i n  p a r t i a l  s a t i s f a c -  
t i o n  of  l e g a l  rights. I n  the  absence o f  
e x p r e s s  d e c l a r a t i o n  t o  t h e  cont ra ry ,  the  
beques t  should n o t  be i n  a d d i t i o n  t o  
l e g a l  r ights ( p a r a s .  4.33-4 .35) .  

(v)  If t h e  s u r v i v o r  were l e f t  a l i f e  i n t e r e s t  
o r  o t h e r  l i m i t e d  i n t e r e s t ,  the  s u r v i v o r  
should  e l e c t  between t h i s  i n t e r e s t  and 
l e g a l  r ights  of  i n h e r i t a n c e  (para .  4 . 3 6 ) .  

( v i )  I f  i t  were decided t h a t  account  should  be 
taken  of  c e r t a i n  i n t e r  v i v o s  d i s p o s i t i o n s  
by t h e  deceased i n  f a v o u r  of t h i r d  p a r t i e s ,  
t h e  n e t  v a l u e  of t h e  p r o p e r t y  comprised 
t h e r e i n  should be added t o  the n e t  e s t a t e  
f o r  t h e  purpose of  c a l c u l a t i n g  l e g a l  rights 

(para .  4 . 4 4 ) .  

( v i i )  Legal r ights  of i n h e r i t a n c e  should be 
s a t i s f i e d  i n  the  f i rs t  i n s t a n c e  from the  
e s t a t e  of t h e  deceased (para .  4 . 4 4 ) .  

( v i i i )  If  i t  were decided t h a t  t h e  s u r v i v o r  should 
account  for c e r t a i n  i n t e r  vivos d i s p o s i t i o n s  
i n  h i s  favour  by t h e  deceased,  t h e  n e t  value 
t o  t h e  s u r v i v o r  of t h e  proper ty  comprised i n  
t h e s e  d i s p o s i t i o n s  s h o u l d  be added t o  t h e  
n e t  e s t a t e  for t h e  purpose of c a l c u l a t i n g  
l e g a l  r i g h t s  (para .  4 . 5 4 ) .  



( i x )  There should be no d i s c r e t i o n a r y  power to  
b a r  o r  vary  l e g a l  r igh ts  on the  ground 
t h a t  t h e  s u r v i v i n g  spouse f a i l e d  t o  f u l -  
f i l  matr imonial  o b l i g a t i o n s  (para .  4 .61 ) .  

(x)  The l e g a l  r i g h t s  o f  i n h e r i t a n c e  of a 
s u r v i v i n g  spouse s h o u l d  n o t  be exempt from 
be ing  charged w i t h  an o r d e r  f o r  f a m i l y  
p r o v i s i o n  i n  f a v o u r  of a former spouse  o r  
c h i l d  o f  t h e  deceased (para .  4 . 6 7 ) .  
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PART 5 

COMMUNITY OF PROPERTY 

1 INTRODUCTION 

5.1 I n  t h i s  Paper  we have cons ide red  v a r i o u s  proposa ls  
under  which a spouse could  a c q u i r e  f i x e d  p rope r ty  r i g h t s  i n  
r e s p e c t  of c e r t a i n  assets which unde r  p re sen t  l a w  would be 
regarded  a s  be longing  s o l e l y  t o  t h e  o t h e r  spouse. For 
example, co-ownership of t he  mat r imonia l  home ( P a r t  1 )  would 
g i v e  each spouse a n  equa l  b e n e f i c i a l  i n t e r e s t  i n  t h e  home 
i r r e s p e c t i v e  of t h e  l e g a l  t i t l e  o r  of f i n a n c i a l  c o n t r i b u t i o n ;  
legal r i g h t s  of i n h e r i t a n c e  ( P a r t  4 )  would g i v e  t h e  surv iv ing  
spouse a f i x e d  s h a r e  i n  t h e  a s s e t s  of t h e  deceased  spouse. 
One o b j e c t i v e  of t h e s e  p roposa l s  would be t o  remedy the 
p r e s e n t  p o s i t i o n  under  which a spouse  who h a s  no e a r n i n g s - o r  
o t h e r  means, and who i s  unable  t o  c o n t r i b u t e  f i n a n c i a l l y  t o  
t h e  a c q u i s i t i o n  of t h e  fami ly  assets, cannot a c q u i r e  any 
i n t e r e s t  i n  them excep t  by a g i f t  o r  bequest from t h e  o the r  
spouse; but t h e  p roposa l s  would app ly  g e n e r a l l y ,  and a r e  not 
l i m i t e d  t o  t h a t  s i t u a t i o n .  

5.2 We now c o n s i d e r  a n o t h e r  system of f i x e d  proper ty  
r i g h t s ,  under which t h e  spouses would share  c e r t a i n  of t h e i r  
a s s e t s  on t h e  t e rmina t ion  of t h e  marr iage .  W e  r e fe r  t o  t h i s  
l o o s e l y  a s  a sys tem of "community of property",  a l though it 
i s  only  one example of d i f f e r e n t  k i n d s  of system c a l l e d  by 
t h i s  name. I n  effect ,  under t h e  system o u t l i n e d  t h e  spouses 
would own t h e i r  p rope r ty  s e p a r a t e l y  dur ing  mar r i age  and would 
s h a r e  a t  t h e  end of t h e  marriage.  One j u s t i f i c a t i o n  f o r  such 
a system can  be found i n  t h e  i d e a  t h a t  marriage should  be 
cons idered  a s  a p a r t n e r s h i p ,  i n  which t h e  spouses  f u l f i l  
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d i f f e r e n t ,  but  e q u a l l y  important r o l e s ,  and i n  which they 
s h a r e  t h e i r  g a i n s  and l o s s e s .  1 

5.3 Systems of community of p r o p e r t y  can be d iv ided  
i n t o  t h r e e  broad c a t e g o r i e s :  f u l l  community;2 community 
of ga ins ;*  and d e f e r r e d  Community, o r  p a r t i c i p a t i o n .  
One f a c t o r  common t o  a l l  t h e s e  systems i s  t h a t ,  e i t h e r  
d u r i n g  t h e  mar r i age  o r  on i t s  t e r m i n a t i o n ,  c e r t a i n  of the  
spouses '  p rope r ty  forms a community i n  which each h a s  an 
e q u a l  i n t e r e s t .  Another f a c t o r  common t o  c o u n t r i e s  where 
community of p r o p e r t y  a p p l i e s  i s  t h a t  t h e  spouses  a r e  f r e e  
a t  t h e  beginning o f  the  marr iage (and sometimes l a t e r )  t o  
a g r e e  t h a t  t h e  community regime shou ld  no t  apply t o  t h e i r  
p r o p e r t y ;  they may i n s t e a d  choose a d i f f e r e n t  regime, 
i n c l u d i n g  t h a t  of s e p a r a t e  p rope r ty .  The d e t a i l s  of  systems, 
even  those  w i t h i n  t h e  same c a t e g o r y ,  vary enormously, depen- 
d i n g  mainly on how they  dea l  w i t h  each  of the  f o l l o w i n g  
q u e s t  i o n s  : 

3 

(i) Does a l l  the  p r o p e r t y  of both spouses  
come w i t h i n  t h e  community, o r  do c e r t a i n  
c a t e g o r i e s  of p r o p e r t y  remain o u t s i d e  t h e  
community a s  t h e  s e p a r a t e  property o f  t h e  - 

spouses? 

( i i )  During the  marr iage does t h e  community 
p r o p e r t y  form a d i s t i n c t  fund, o r  do t h e  
spouses  r e t a i n  independent  c o n t r o l  o v e r  
t h e i r  p rope r ty  (community and s e p a r a t e )  
u n t i l  t h e  time f o r  d i v i s i o n  of a s s e t s ?  

1 .  See t h e  views of a minor i ty  group of the  Morton Com- 
mis s ion  f a v o u r i n g  community of p rope r ty :  paras.5.25- 
5.26 below; Law Commission, Repor t  on F i n a n c i a l  
P r o v i s i o n  i n  Matrimonial  P roceed ings ,  Law Com. No.25, 
p a r a .  78. 

2. See Appendix I ,  p.317 below. 

3 .  Para.  5.11 f f . ,  below. 
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I 

( i i i )  

( i v )  

(VI 

( v i )  

( v i i )  

( v i i i )  

I f  there is  a community fund, who may 
e x e r c i s e  powers of  a d m i n i s t r a t i o n  o v e r  
i t?  

A r e  there any r e s t r a i n t s  on t h e  powers 
of  e i t h e r  spouse t o  deal w i t h  ( a )  t h e  
community fund; o r  ( b )  t h e  s e p a r a t e  
proper ty?  

To w h a t  e x t e n t  i s  a spouse l i a b l e  for  
t h e  d e b t s  incur red  by t h e  o t h e r  spouse  
b e f o r e  and dur ing  the  marriage? 

I n  what  c i rcumstances  w i l l  the  community 
be ended and the assets d iv ided  between 
t h e  spouses? 

When the community i s  ended, does e i ther  
spouse have a c l a i m  t o  any s p e c i f i c  a s s e t s ,  
or only  a money c la im? 

H a s  the  c o u r t  any power t o  vary  t h e  
shares of t h e  spouses  and, i f  so,  on 
what grounds? 

5.4 I n  t h i s  Paper  it would be imprac t icable  t o  descr ibe 
a l l  t h e  systems of community. W e  have examined the  develop- 
ment of community systems i n  s e v e r a l  c o u n t r i e s ,  and a s  a 
r e s u l t  we have come t o  p r o v i s i o n a l  conclus ions  a s  t o  the 
type  of system which we t h i n k  could  be cons idered  for 
a d a p t a t i o n  t o  E n g l i s h  law. 

5.5 Most c o n t i n e n t a l  c o u n t r i e s  have had sys tems of 
community f o r  many y e a r s .  Although t h e  o l d e r  sys tems 
d i f f e r e d ,  one from another,  i n  many r e s p e c t s  they  had one 
f e a t u r e  i n  common: t h e  husband had exc lus ive  r i g h t s  of 
a d m i n i s t r a t i o n .  T h i s  can,  of  c o u r s e ,  be compared w i t h  the  
s i t u a t i o n  i n  England p r i o r  t o  1882. The movement f o r  t h e  
emancipat ion of women brought w i t h  i t  i n  a l l  c o u n t r i e s  



p r e s s u r e  t o  reform t h e  law of mat r imonia l  p roper ty .  I n  
England t h e  r e s u l t  was a s e p a r a t i o n  of property.  But  
c o u n t r i e s  which a l r e a d y  had community systems d i d  n o t  
abandon them. I n s t e a d ,  they sought  t o  improve t h e  p o s i t i o n  
of marr ied  women w i t h i n  t h e  framework of the  community 
system: i n  p a r t i c u l a r ,  by ex tending  a married woman's 
power t o  a d m i n i s t e r  c e r t a i n  p r o p e r t y .  

Scandinavia  and Germanx 

5.6 One s i g n i f i c a n t  development w a s  t h e  i n t r o d u c t i o n  
by t h e  Scandinavian  c o u n t r i e s  i n  t h e  1920s of a s y s t e m  of 
community i n c o r p o r a t i n g  a new p r i n c i p l e  .4 This  p r i n c i p l e  
w a s  t h a t  d u r i n g  marr iage  each spouse should have e q u a l  
r i g h t s  t o  a c q u i r e ,  d e a l  and d i s p o s e  of proper ty  independent- 
ly of each o t h e r ,  b u t  a t  t h e  end of marr iage each  should 
have a h a l f  s h a r e  of t h e  t o t a l  remaining proper ty  of both 
spouses .  The system i s  s t i l l  i n  f o r c e  i n  Sweden, Norway, 
Denmark, F in land  and Ice land .  

5.7 The o l d  German law i n c l u d e d  a system of community: 
t h e  husband enjoyed r i g h t s  of a d m i n i s t r a t i o n .  I n  1957 the  

Law on Equal R i g h t s  of Men and Women i n t r o d u c e d  a new 
s t a t u t o r y  regime f o r  matr imonial  p r o p e r t y  (Zugewinngemein- 
s c h a f t )  .5 
r e t a i n s  e q u a l  and independent power t o  own and a d m i n i s t e r  
p r o p e r t y  d u r i n g  marr iage .  A t  t h e  end of marr iage each  is  
e n t i t l e d  t o  h a l f  t h e  s u r p l u s ,  i .e.  t h e  amount by which the  
t o t a l  of t h e  p r o p e r t y  owned by both  of them a t  t h e  end of the  
marr iage  exceeds t h e  va lue  of t h e  p r o p e r t y  owned by them 

A s  under  t h e  Scandinavian  laws,  each spouse  

4. I . M .  Pedersen,  "Matrimonial  P r o p e r t y  Law i n  Denmark" 

5. Cohn, Manual of German Law, Vol.1 (2nd ed. 1968) s.510; 
M u l l e p F r e i e n f e l s ,  "Equal i ty  of Husband and Wife i n  
Family Law"(1959) 8 I.C.L.Q. 249. 

(1965) 28 M.L.R. 137-138. 
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befo re  t h e  marr iage .  While under  German and Scandinavian  
law spouses may c o n t r a c t  ou t  of t h e  s t a t u t o r y  sys tem,  we 

6 a r e  informed t h a t  f e w  do so.  

France 

5.8 I n  France ,  t h e  t r a d i t i o n a l  system of f u l l  community 
under  which t h e  husband admin i s t e red  t h e  p rope r ty  h a s  been 
transformed ove r  t h e  y e a r s  by laws a l lowing  mar r i ed  women t o  
c o n t r o l  and manage t h e i r  own e a r n i n g s  and sav ings .  A major 
reform of t h e  sys tem was e f f e c t e d  i n  1965. P r i o r  t o  t h i s  
reform a s o c i a l  survey  was conducted ,  which showed t h a t  most 
people  thought a community regime of  some s o r t  p r e f e r a b l e  t o  
a s e p a r a t e  p r o p e r t y  regime.7 
t h a t  no more t h a n  7 p e r  cen t  of mar r i ed  couples con t r ac t ed  f o r  a 
regime of s e p a r a t e  p rope r tyO8  
c a l l e d  community o f  acques t s ,  were f i e r c e l y  c o n t e s t e d ,  
p a r t i c u l a r l y  a s  r ega rds  the  spouses '  powers of management. 
The r e s u l t  was a compromise: t he  husband i s  t h e  nominal 
head of t h e  community w i t h  powers of  management o v e r  i t ,  but 
t h e  w i f e ' s  consent  must be ob ta ined  f o r  many t r a n s a c t i o n s ,  and 
s h e  i s  g iven  independent power t o  admin i s t e r  h e r  s e p a r a t e  
~ r o p e r t y . ~  The p rope r ty  f a l l i n g  i n t o  t h e  community i s  l i m i -  
t e d  t o  t h a t  acqu i r ed  du r ing  t h e  mar r i age  o t h e r  t h a n  by g i f t  
o r  i n h e r i t a n c e ;  bu t  each spouse ' s  income and e a r n i n g s  remain 
t h e  s epa ra t e  p rope r ty  of t h a t  spouse.  It h a s  been s a i d  t h a t  
t h e  regime i s  more s e p a r a t i s t  t h a n  community." The ove ra l l  
e f f e c t  i s  s imilar  t o  t h a t  under t h e  Scandinavian and German 
regimes. 

6 .  Pedersen (1965) 28 M . L . R . , a t  139. 

Even under  the  o l d  l a w  i t  seems 

The te rms  of t h e  new regime, 

7. (1967) 29 Sondages: revue f r a n c a i s e  de l ' o p i n i o n  
pub l ique  41 -43. 

8. Ibid. pp. 19,23. 

9. See Amos and Walton's I n t r o d u c t i o n  t o  French Law (3rd ed. 
1967) p.382. 

10. Mazeaud, Lecons de  Dro i t  C i v i l ,  Tome 4 ,  Vol.1, Rdgimes 
matrimoniaui (2nd ed. 1966) pp.112-115. 
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Quebec and On ta r io  

5.9 Quebec h a s  in t roduced  re forms t o  i t s  t r a d i t i o n a l  
mat r imonia l  regime which was based on French law. The new 
regime i s  based on Scandinavian and German law;" i t  a l l o w s  
t h e  spouses  indpendent powers of ownership and management 
d u r i n g  marr iage .  A t  t h e  end of marriage a l l  p r o p e r t y  
a c q u i r e d  d u r i n g  t h e  marr iage  o t h e r  t h a n  by g i f t  o r  inher -  
i t a n c e  i s  s u b j e c t  t o  p a r t i t i o n .  O n t a r i o ,  which a t  p re sen t  
h a s  s e p a r a t i o n  of p r o p e r t y ,  i s  moving towards t h e  Scandina- 
v i a n  and German sys tems of community. The r easons  f o r  these  
developments i n  t h e  French and E n g l i s h  Provinces  of Canada 
are i n d i c a t e d  i n  t h e  Report  of t h e  Roval Commission on the  
S t a t u s  of Women i n  Canada: 12 

" [ W ] e  recommend t h a t  t h o s e  provinces  and 
t e r r i t o r i e s ,  which have n o t  a l r eady  done 
so ,  amend t h e i r  law i n  o r d e r  t o  recognize  
t h e  concept  of equal p a r t n e r s h i p  i n  mar r i age  
so t h a t  t h e  c o n t r i b u t i o n  o f  each spouse t o  
t h e  mar r i age  p a r t n e r s h i p  may be acknowledged 
and t h a t ,  upon t h e  d i s s o l u t i o n  of t h e  mar r i age ,  
each w i l l  have a r i g h t  t o  a n  equa l  s h a r e  i n  the  
a s s e t s  accumulated d u r i n g  marr iage  o t h e r w i s e  
than  by g i f t  o r  i n h e r i t a n c e  rece ived  by e i t h e r  
spouse from o u t s i d e  sources ."  

Israel  i s  proceeding  on s imilar  l i n e s .  We summarise below 
bo th  t h e  On ta r io  and I s r a e l  p roposa l s . ' 3  

1 1 .  S t a t u t e s  of Quebec, 1969, c.77 ( i n  f o r c e  1 J u l y  1970), 
implements t h e  Report  of t h e  Matrimonial  R e g i m e s  
Committee o f  t h e  C i v i l  Code Reform Commission, 1966. 
According t o  t h e  Repor t ,  o v e r  a 5 y e a r  p e r i o d  7% of 
persons  marry ing  adopted a regime d i f f e r e n t  f rom t h a t  
i n  f o r c e  unde r  t h e  o ld  l a w :  pa ra .6 ;  see a l s o  para .9 .  

p.246; Recommendation No.107, p.410. 
12. 1970, Chap te r  4, "Women and t h e  Family", para .89 ,  

13. Paras .  5.21 and 5.22. 
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5.10 Our examinat ion  of t h e  theo ry  and p r a c t i c e  of 
f o r e i g n  systems, though l i m i t e d ,  h a s  shown t h a t  one of 
t he  impor tan t  f a c t o r s  a f f e c t i n g  t h e  development of 
community systems has  been t h e  d e s i r e  t o  accord  t o  married 
women independence and e q u a l i t y  of power wi th  t h e i r  husbands. 
No system has  found i t  p r a c t i c a l  t o  in t roduce  j o i n t  manage- 
ment i n  r e s p e c t  of a l l  property.14 
t o  a l low each spouse  t o  a c q u i r e ,  d e a l  w i th  and d i s p o s e  of 
h i s  o r  h e r  own p r o p e r t y  independent ly  dur ing  t h e  marr iage ,  
and t o  d e f e r  t h e  s h a r i n g  of p r o p e r t y  u n t i l  t h e  end of t he  
marr iage .  I n  o u r  view a system of community c o u l d  not  be 
cons idered  f o r  England u n l e s s  i t  preserved  a p r i n c i p l e  of 
independent management dur ing  marriage. We, t h e r e f o r e ,  
propose t o  c o n s i d e r  i n  more d e t a i l  some of t h e  modern systems 
which i n c o r p o r a t e  t h i s  p r i n c i p l e .  

The modern s o l u t i o n  i s  

14. See Kahn-Freund (1959) 22 M.L.R. 241, 243-244.; 
Kisch, "The Matrimonial  Community: P rope r ty  and 
Power, as i l l u s t r a t e d  by r e c e n t  developments," i n  
F e s t c h r i f t  f u r  Max R h e i n s t e i n  (1969) pp. 975, 
984 f f .  See a l s o  Amos and Wal ton ' s  I n t r o d u c t i o n  
t o  French Law (3rd.- 



2 SYSTEMS OF DEFERRED COMMUNITY OR PARTICIPATION 

(a )  Scandinavia ,  Germany and Holland 

5.11 A s  we have s e e n ,  systems of d e f e r r e d  community were 
f i r s t  in t roduced  i n  Scandinavian c o u n t r i e s  i n  t h e  1920s t o  
r e p l a c e  t h e  t r a d i t i o n a l  systems of f u l l  community. 15 

Western Germany made a s imi la r  change i n  1957.16 The Dutch 
system, in t roduced  i n  1956, i s  i n  effect  a system of defer-  
r e d  community, though it i s  i n  some ways d i f f e r e n t .  17 

Under a l l  t h e s e  sys tems each spouse h a s  t h e  r i g h t  t o  acqui re  
and d i s p o s e  of h i s  o r  h e r  own p r o p e r t y  during t h e  marr iage.  

15. 

16. 

17. 

DENMARK: Law N o .  56 of March 18, 1925; I.M.Pedersen, 
"Matrimonial  P r o p e r t y  Law i n  Denmark" (1965) 28 M.L.R. 
137; Danish and Norwegian Law (1963) .  SWEDEN: Marriage 
Code of 1920, Chapter  V I ;  Friedmann, ed., Mat r imonia l  
P r o p e r t  Law (1955) p. 410; Sussman, 9rSpouses and t h e i r  
Propert;  under  Swedish Law" ( 1963-64) 12 Am.J. C0mp.L. 
553. A committee of e x p e r t s  i s  now u n d e r t a k i n g  a review 
of t h e  whole f i e l d  of Swedish f a m i l y  law. Among the 
p r i n c i p l e s  under  c o n s i d e r a t i o n  is t h a t  of r e s t r i c t i n g  
t h e  ambit  of "community" : P r o t o c o l  on J u s t i c e  Department 
Matters h e l d  b e f o r e  t h e  King i n  Counci l  a t  S o f i e r o  on 
August 15, 1969; Sundberg, "Marr iage o r  No Marriage:  t h e  
D i r e c t i v e s  f o r  t h e  Revis ion of Swedish Family Law" ( 19-71) 
20 I.C.L.Q. 223. NORWAY: Law of May 20, 1927; f o r  an 
account  i n  E n g l i s h ,  s e e  O n t a r i o  Law Reform Commission, 
Family Law P r o j e c t ,  Proper ty  Sub- jec ts ,  Vol. 11, p.306. 
FINLAND: The F i n n i s h  Legal System (1963).  

BGB 1363 ff. ( l a w  of 18 June  1957, e f f e c t i v e  on 1 Ju ly  
1958) (Zugewinngemeinschaf t )  ; Cohn, Manual o f  German Law 

(2nd ed.  1968) Vol.  I ,  s.515 ff.; Ontar io  Law Reforni 
Commission, Family Law P r o j e c t ,  ProDerty Sub. iects ,  Vol.11, 
p.246; Kahn-Freund (1959) 22 M.L.R. 241, 254-257. A 
s i m i l a r  system h a s  r e c e n t l y  been introduced i n  Quebec: 
See t h e  C i v i l  Code Reform Commission: Report  of the 
Matr imonial  R e g i m e s  Conunittee, 1966; S t a t u t e s  of Quebec, 
1969, c . 7 7  ( i n  f o r c e  1 J u l y  1970) .  

Law of 14 June  1956 ( i n  f o r c e  1 Jan. 1957); L e s  Re'nimes 
Matrimoniaux, Bib l io thsque  de l a  Facul te  de D r o i t  de 
1 ' U n i v e r s i t E  Cathol ique  d e  Louvain 111 (1966) p.247 ff; 
H.U. J e s s u r u n  d ' o l i v e i r a ,  "Pays-Bas" (1965) 17 Rev. I n t .  
de  D r o i t  Compard 683; O n t a r i o  Law Reform Commission, 
Family Law P r o j e c t ,  Proper ty  S u b j e c t s ,  Vol. 11, p.279. 
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A t  t h e  t e rmina t ion  of t h e  marr iage  t h e  spouses s h a r e  o r  
" p a r t i c i p a t e "  i n  c e r t a i n  a s s e t s .  S i n c e  the  r i g h t  t o  share 
i s  "defer red"  u n t i l  t h e  end of t h e  marriage,  t h e  t e r m  
"community", which may imply t h e  e x i s t e n c e  o f  a common fund 
of p rope r ty ,  i s  somewhat mis leading .  A l l  t h e s e  systems a r e  
l e g a l  regimes, t h a t  i s  t o  say , they  apply  where t h e  spouses 
have not  agreed  on a d i f f e r e n t  ( c o n t r a c t u a l ) 1 8  regime, such 
a s  a regime of s e p a r a t e  proper ty .  The spouses may a l s o  
a g r e e  t o  vary  t h e  legal regime i n  c e r t a i n  r e s p e c t s .  Our 
i l l u s t r a t i o n s  i n  t h e  fo l lowing  pa rag raphs  c o n c e n t r a t e  on the  
Danish,  German and Dutch systems. 

5 .12  The sys tems d i f f e r  a s  t o  t h e  proper ty  which  is  
shared  a t  t h e  end of t h e  marr iage .  I n  Denmark and  Holland, 
a l l  t h e  p rope r ty  of each spouse f a l l s  i n t o  t h e  community, 
w i t h  t h e  excep t ion  of c e r t a i n  p e r s o n a l  r i g h t s  and proper ty  
acqu i r ed  by g i f t  o r  i n h e r i t a n c e  w i t h  a s t i p u l a t i o n  t h a t  i t  
should remain o u t s i d e  t h e  comuni ty .19  I n  Germany, on the  
o t h e r  hand, t h e  r i g h t  t o  p a r t i c i p a t e  i n  t h e  community i s  a 
r i g h t  t o  sha re  t h e  "surp lus" ,  t h a t  i s ,  t h e  i n c r e a s e  i n  the  
v a l u e  of t h e  assets of each spouse  du r ing  t h e  marr iage .  

5.13 Although each  spouse i s  free t o  a d m i n i s t e r  h i s  o r  
h e r  own p rope r ty  d u r i n g  t h e  mar r i age  t h e r e  a r e  p r o v i s i o n s  
unde r  a l l  t h r e e  sys tems t o  p r o t e c t  one spouse f rom abuse of 
power by t h e  o t h e r .  Some p r o v i s i o n s  a r e  designed t o  p ro tec t  
a spouse ' s  i n t e r e s t  i n  t h e  u l t i m a t e  d i v i s i o n  of t h e  community; 
f o r  example, i f  t h e  abuse of power h a s  caused or r i s k e d  a 
s e r i o u s  l o s s  of a s s e t s ,  t he  o t h e r  spouse may have a r i g h t  t o  
c l a i m  compensation, o r  t o  c a l l  f o r  t h e  community t o  be 

18. I n  c o u n t r i e s  w i t h  community of proper ty  i t  i s  o f t e n  the  
case  t h a t  t h e  spouses may adop t  by name a c o n t r a c t u a l  
regime t h e  terms of which a r e  l a i d  down by l a w .  I n  the  
absence of agreement t h e  legal regime a p p l i e s .  

p roper ty .  
19 .  The spouses may, i n  gene ra l ,  agree t o  exc lude  c e r t a i n  
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d i s s o l v e d  premature ly .  Other  p r o v i s i o n s  p r o t e c t  a spouse‘s  
p r e s e n t  i n t e r e s t s ;  f o r  example,under Danish Law t h e  m a t r i -  
monial  home and f u r n i t u r e  cannot  be s o l d  o r  mortgaged by 
t h e  owner spouse w i t h o u t  t h e  consent  of t h e  o t h e r  spouse.  20 

5 . 1 4  The p a r t i c i p a t i o n ,  o r  e q u a l i s a t i o n ,  i s  e f f e c t e d  a t  
t h e  t e r m i n a t i o n  of t h e  marr iage by d e a t h ,  d i v o r c e  o r  l e g a l  
s e p a r a t i o n ,  o r  on e a r l i e r  d i s s o l u t i o n  of the  community on 
s p e c i a l  grounds.  The t o t a l  a s s e t s  of  each spouse are then 
c a l c u l a t e d .  I n  Germany t h e  v a l u e  of pre-marriage proper ty  
or g i f t s  must a l s o  be c a l c u l a t e d  and deducted from t h e  t o t a l  
of t h e  spouse concerned;  i t  i s  assumed t h a t  i n  t h e  absence 
of a n  inventory  of  such proper ty  there i s  none t o  be 

deducted.  21 

5 .15  I n  a l l  three c o u n t r i e s ,  the  debts  of a spouse  a r e  
deducted  i n  de te rmining  t h e  t o t a l  assets. I n  Hol land ,  the 
spouses  s h a r e  l i a b i l i t y  f o r  each o t h e r ’ s  debts .  I f  a 
spouse’s  d e b t s  exceed h i s  a s s e t s  a t  the end of t h e  marr iage,  
he c a n  c a l l  on the  o t h e r  spouse t o  c o n t r i b u t e  up t o  half  the  
amount .of  t h e  d e b t s ,  as w e l l  as c l a i m i n g  a h a l f  share i n  the  
ba lance  of t h e  o t h e r  spouse’s  assets.22 
Germany, on t h e  o t h e r  hand, a n  i n s o l v e n t  spouse c a n n o t  claim 
more t h a n  h a l f  the  o t h e r  spouse’s  n e t  assets.23 
f e r e n c e  i s  i m p o r t a n t  on ly  where one spouse is  i n s o l v e n t  a t  
t h e  t i m e  of d i v i s i o n .  The s h a r i n g  r u l e s  do n o t ,  of  themselves, 
i n  any of t h e  above c o u n t r i e s  impose on a spouse direct  l i a -  
b i l i t y  t o  a t h i r d  p a r t y  f o r  the  o t h e r  spouse’s  debts ;  however 

20. Pedersen (1965) 28 M.L.R. 137, 140-141. 

2 1 .  BGB 1377. 

22 .  A r t s .  176, 183-188 B.W.; Les R6g imes  Matrimoniaux, pp. 

I n  Denmark and 

The d i f -  

256 f f . ,  260-261. There i s  a r i g h t  t o  renounce 
a l t o g e t h e r  any i n t e r e s t  i n  t h e  community. 

23. Germany: BGB 1375 I; Pedersen (1965) 28.M.L.R. 137, 
140, 144-145. 



such l i a b i l i t y  may a r i s e  o u t  of t h e  marr iage r e l a t i o n s h i p  
i t s e l f ,  i n  r e s p e c t  of  c e r t a i n  household debts ,24 r e g a r d l e s s  
of t h e  p r o p e r t y  regime a p p l i c a b l e  t o  t h e  p a r t i e s .  

5.16 I n  Denmark and Holland when t h e  t o t a l  n e t  a s s e t s  
of  each spouse have been c a l c u l a t e d ,  t h e  p r o p e r t y  i s  d i s t r i -  
buted e q u a l l y  between t h e  spouses .  A spouse may be  ab le  t o  
c l a i m  c e r t a i n  s p e c i f i c  a r t i c l e s  i n  s a t i s f a c t i o n  of h i s  o r  
h e r  share .  F o r  example, i n  Holland each spouse may keep h i s  
o r  h e r  c l o t h i n g  and personal  p o s s e s s i o n s  a t  a v a l u e  agreed 
o r  f i x e d  independent ly .  I n  Denmark, i f  both s p o u s e s  want 
t h e  same a r t i c l e  on d i v o r c e , t h e  claim of t h e  spouse  who o r i -  
g i n a l l y  a c q u i r e d  t h e  a r t i c l e  w i l l ,  i n  genera l ,  be  prefer red ,  
a l though t h e  c o u r t  has  a d i s c r e t i o n  i n  r e s p e c t  o f  t h e  home, 
t h e  f u r n i t u r e  and t h e  family bus iness .25  I f  t h e  va lue  of a n  
i t e m  of  p r o p e r t y  awarded t o  a spouse  exceeds t h a t  spouse 's  
s h a r e , t h e  c o u r t  may o r d e r  t h a t  spouse t o  pay t h e  d i f f e r e n c e  
t o  t h e  o t h e r .  I n  p r a c t i c e ,  however, d i s t r i b u t i o n  on divorce 
i s  u s u a l l y  e f f e c t e d  by p r i v a t e  agreement.  On d e a t h ,  t h e  
s u r v i v i n g  spouse ' s  c la im t o  a s p e c i f i c  i tem p r e v a i l s  over 
o t h e r  b e n e f i c i a r i e s .  26 

5.17 I n  Germany t h e r e  i s  no d i s t r i b u t i o n  i n  s p e c i e .  .The 
spouse wi th  t h e  s m a l l e r  n e t  e s t a t e  may claim from t h e  o t h e r  
spouse an amount i n  cash s u f f i c i e n t  t o  e q u a l i s e  t h e  two ne t  
estates ( i . e .  t h e  balance a f t e r  deduct ion  of d e b t s ,  pre- 
marr iage a s s e t s ,  g i f t s  e tc . ) .  A spouse has  no r i g h t  t o  c la im 
a s p e c i f i c  a s s e t  from t h e  o t h e r  spouse i n  s e t t l e m e n t  of the  

24. Pedersen,  a t  140; see  a l s o  Pedersen,  "Recent Trends i n  
Danish Family Law and t h e i r  H i s t o r i c a l  Background" (1971) 
20 I .C .L .Q .  332, 334; cf.  t h e  w i f e ' s  presumed agency t o  
c o n t r a c t  household d e b t s  b i n d i n g  on the  husband under 
Engl ish common law. 

25. Pedersen (1965) 28  M.L.R 137, 150-151. 

26. Pedersen,  a t  151. 



b a l a n c e  due except  tha t ,where  i n  a l l  t h e  c i rcumstances  it 
i s  necessary  t o  a v o i d  hardship ,  t h e  o t h e r  spouse may be 

o r d e r e d  t o  d e l i v e r  s p e c i f i c  p r o p e r t y  a t  a value t o  be f i x e d .  27 

5.18 I n  c e r t a i n  i n s t a n c e s  there i s  power t o  d e p a r t  from 
t h e  p r i n c i p l e  o f  e q u a l  s h a r e s .  On d i v o r c e ,  t h e  Danish cour t  
may v a r y  the  s h a r e s  where: 

( a )  t h e  assets of t h e  community have been  
a c q u i r e d  mainly by one of t h e  spouses  
b e f o r e  marr iage o r  by g i f t  o r  inher- 
i t a n c e  d u r i n g  t h e  m a r r i a g e ;  and 

(b)  d i v i s i o n  i n t o  e q u a l  s h a r e s  would be 
28 c l e a r l y  u n j u s t .  

But t h e  c o u r t  may n o t  depr ive  a spouse  of h i s  h a l f  s h a r e  of 
p r o p e r t y  a c q u i r e d  by t h e  work and t h r i f t  of one or b o t h  spouses 
d u r i n g  t h e  marr iage.  Variation is i n t e n d e d  t o  be u s e d  mainly 
i n  cases of s h o r t  marriages. German l a w  al lows a spouse t o  
r e f u s e  t o  pay a h a l f  s h a r e  i f  e q u a l i s a t i o n  would be g r o s s l y  
i n e q u i t a b l e ,  f o r  example,  where t h e  o t h e r  spouse had f a i l e d  
t o  f u l f i l  t h e  f i n a n c i a l  o b l i g a t i o n s  a r i s i n g  out  of t h e  
marr iage .  29 

5.19 Where the  marr iage  ends i n  dea th  t h e  s u r v i v o r ' s  
e q u a l i s a t i o n  c l a i m  has  t o  be c o n s i d e r e d  i n  c o n j u n c t i o n  with 
r i gh t s  of success ion .  For  example, i n  Denmark t h e  s u r v i v o r  
h a s  s u c c e s s i o n  r igh ts  on i n t e s t a c y ,  o r  l e g a l  r igh ts  of inher- 
i t a n c e  i n  t h e  case of a w i l l ,  i n  a d d i t i o n  t o  h i s  o r  h e r  share 
of t h e  community. If the va lue  of these r i g h t s ,  t o g e t h e r  

27. BGB 1383. 

28. Pedersen,  a t  14.7. 

29. BGB 1381; Pedersen ,  a t  148. 



w i t h  any sums i n h e r i t e d  and h i s  o r  h e r  s e p a r a t e  p r o p e r t y ,  
i s  less than Kr.12,000 (about  2 6 6 0 )  t h e  s u r v i v o r  is  
e n t i t l e d  t o  make up t h i s  amount f rom t h e  es ta te .30  
o t h e r  h e i r s  are c h i l d r e n ,  t h e  s u r v i v o r  may take  o v e r  t h e  
whole community es ta te  f o r  l i f e ,  t h e  d i s t r i b u t i o n  be ing  
postponed till  t h e  dea th  of t h e  ~ u r v i v o r . ’ ~  

I f  the  

5.20 I n  Germany, t h e  p o s i t i o n  on death i s  completely 
d i f f e r e n t  from t h a t  on d ivorce .  On i n t e s t a c y ,  t h e r e  i s  no 
c a l c u l a t i o n  of t h e  community of s u r p l u s .  The s u r v i v i n g  
spouse’s  i n t e r e s t  under  t h e  i n t e s t a c y  i s  i n c r e a s e d  by a 
f u r t h e r  q u a r t e r  of t h e  e s t a t e ,  whether  o r  not  t h e r e  was a 
s u r p l u s  owing from t h e  deceased.32 
s u r v i v o r  can elect  a g a i n s t  i t  and c l a i m  l e g a l  r i g h t s  of 
i n h e r i t a n ~ e . ~ ?  I n  t h i s  case  t h e r e  i s  a c a l c u l a t i o n  of the  
community of s u r p l u s  and t h e  ba lance  owing t o  t h e  s u r v i v o r  
i s  added t o  t h e  legal r i g h t s  of  i n h e r i t a n c e .  

I f  t h e r e  i s  a w i l l ,  the  

30. Pedersen,  a t  148. 

31. Pedersen,  a t  148-149. 

32. BGB 1371; Cohn, Manual of German Law, s.518. 

33. The p r o p o r t i o n  due a s  l e g a l  r i g h t s  of i n h e r i t a n c e  
v a r i e s  accord ing  t o  whether t h e r e  a r e  o t h e r  h e i r s ,  
and t h e i r  r e l a t i o n s h i p  t o  t h e  deceased. 
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( b )  O n t a r i o  proposa ls  

5.21 The p r e s e n t  law of mat r imonia l  p roper ty  i n  Ontar io  
i s  based on E n g l i s h  law, i . e .  s e p a r a t e  property.34 
Family Law P r o j e c t  o f  t h e  Ontar io  Law Reform Commission have 
proposed t h a t  a new regime be i n t r ~ d u c e d . ' ~  The new regime 
i s  n o t  descr ibed  as  a community o f  p r o p e r t y  regime, because 
a t  no t ime does any proper ty  pass i n t o  community ownership 
by v i r t u e  of t h e  marr iage .  

The 

It is d e f i n e d  as:36 

Ita s e p a r a t i o n  of property- type rCgime, 
s u b j e c t  t o  a n  e q u a l i z i n g  claim payable i n  
c e r t a i n  c i rcumstances  by one spouse o r  a 
s p o u s e ' s  e s t a t e  t o  a n o t h e r ,  e i t h e r  on a n  
a p p l i c a t i o n  t o  the c o u r t  or on t h e  dea th  
of a spouse. t t  

The regime d e s c r i b e d  b e a r s  many p o i n t s  of s i m i l a r i t y  t o  the 
l e g a l  regimes of Scandinavia ,  Hol land  and Germany; i f  adopted, 
i t  would have an effect  comparable w i t h  t h e  new Quebec 
regime.37 
regimes: t h e  freedom of  the  spouses  t o  d e a l  w i t h  their  
p r o p e r t y  independent ly  dur ing  t h e  marr iage ;  and t h e  u l t i m a t e  
s h a r i n g  or e q u a l i s a t i o n  of a s s e t s  at t h e  end of t h e  marr iage,  

It combines t h e  two p r i n c i p l e s  common t o  a l l  those 

34. Dower and c u r t e s y  s t i l l  apply :  Ontar io  Law Reform 
Commission, Family Law P r o j e c t ,  Proper ty  S u b j e c t s ,  
Vol. I, pp. 117 f f .  and 157 f f .  

35. Proper ty  S u b j e c t s ,  Voi. 111, p.543 f f .  (rev.). A 
f i n a l  Report  i s  d u e  i n  1971. The Royal Commission on 
t h e  S t a t u s  of Women i n  Canada recommended t h a t  upon 
d i s s o l u t i o n  of marr iage each  spouse should have t h e  
r i g h t  t o  an equal share of t h e  assets accumulated 
d u r i n g  marr iage:  see para .5 .9 and n.12 above. 

3 6 .  Proper ty  S u b j e c t s ,  Vol. 111, p.546 ( r e v . ) .  

37. See n.16 above. 
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( c )  2 3 8  

5.22 I n  r e c e n t  y e a r s  t h e  I s rae l i  c o u r t s  deve loped  t h e  
concept t h a t  p r o p e r t y  acqui red  d u r i n g  marriage by t h e  j o i n t  
e f f o r t s  of t h e  spouses  w a s  presumed t o  belong t o  them i n  
e q u a l  sha res  i n  t h e  absence of  ev idence  t o  t h e  c o n t r a r y .  
T h i s  concept is  comparable wi th  t h a t  of family assets  which 
was developed i n  Eng l i sh  law i n  cases such a s  R immer  v. 
Rimmer but  which h a s  now been r e j e c t e d  by the  House of Lords 
i n  P e t t i t t  v. P e t t i t t  and G i s s i n g  v .  G i ~ s i n g . ~ ~  The I s r a e l i  
development h a s  been h a l t e d  wi th  r ega rd  t o  immovables by the  
Land Law, 1969. However, t h e  Spouses( Proper ty  R e l a t i o n s )  
B i l l ,  which w a s  submi t ted  t o  t h e  Knesse t  i n  1969, provides  
f o r  a system s i m i l a r  t o  t h e  d e f e r r e d  community sys tems out- 
l i n e d  above. During t h e  marr iage ,each  spouse would have 
independent power t o  d e a l  w i th  h i s  o r  h e r  p rope r ty ,  but a t  
t h e  t e rmina t ion  of t h e  marr iage ,whether  by d i v o r c e  o r  death,  
t h e  spouse whose p rope r ty  was less t h a n  t h a t  of t h e  o t h e r  
spouse would have a n  e q u a l i s a t i o n  claim t o  h a l f  t h e  d i f -  
f e rence .  

3 PREVIOUS CONSIDERATION OF COMMUNITY 
OF PROPERTY I N  ENGLAND 

( a )  The Morton Commission 

5.23 The Morton Commission r ecogn i sed  " t h a t  marr iage  
should be regarded  as  a p a r t n e r s h i p  i n  which husband and wife  
work t o g e t h e r  as e q u a l s ,  and t h a t  t h e  w i f e ' s  c o n t r i b u t i o n  t o  
t h e  j o i n t  unde r t ak ing ,  i n  running t h e  home and l o o k i n g  a f t e r  
t h e  c h i l d r e n ,  i s  j u s t  a s  va luab le  as  t h a t  of t h e  husband i n  
p rov id ing  t h e  home and suppor t ing  t h e  family". Desp i t e  t h i s  t h e y  

38. The fo l lowing  summary is  t aken  from Yadin, "The Matri- 
monial P a r t n e r s h i p  (Matrimonial  Proper ty  R e l a t i o n s )  
B i l l ,  1969" (1971) 6 I s r a e l  Law Review 106. 

39. See pa ras .  1.36-1.37 above. 
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were’  d iv ided  on t h e  ques t ion  of community.40 
o f  twelve r e j e c t e d  community e x c e p t  i n  r e l a t i o n  t o  savings  
from t h e  h ~ u s e k e e p i n g . ~ ’  Seven w e r e  i n  favour of some form 
of  community: o f  these ,  one thought  i t  should be l i m i t e d  t o  
t h e  c o n t e n t s  of t h e  home, t h r e e  f avoured  community of the  
home and i t s  c o n t e n t s ,  and t h r e e  would have favoured  t h e  
i n t r o d u c t i o n  of community g e n e r a l l y .  

A m a j o r i t y  

5 .24  The r easons  g iven  by t h o s e  twelve members who were 
opposed t o  t h e  i n t r o d u c t i o n  of community of p r o p e r t y  were 
as  f o ~ . i o w s : 4 ~  

( a )  It would be too s t r i k i n g  a d e p a r t u r e  
from t h e  t r a d i t i o n a l  law and i t s  
u n f a m i l i a r i t y  would be a handicap. 

(b)  It t a k e s  no account of t h e  n a t u r a l  
and normal d e s i r e  i n  people  t o  a c q u i r e  
p r o p e r t y  of t h e i r  own; many people would 
be p u t  t o  t h e  t r o u b l e  of t ak ing  s t e p s  t o  
exc lude  it. 

( c )  I t  would be ex t remely  complicated and  
much more d i f f i c u l t  t o  o p e r a t e  t h a n  a 
sys tem of s e p a r a t e  p rope r ty .  

( d )  The sum t o t a l  of i n j u s t i c e  would be f a r  
g r e a t e r  t han  under  s e p a r a t e  p rope r ty ;  i t  
would be u n f a i r  i f  a l a z y  spouse c o u l d  
c l a i m  a s h a r e  i n  what t h e  o t h e r  had 
a c q u i r e d  by work and t h r i f t .  

40. Royal Commission on Marriage and Divorce, Repor t  1951- 
1955, Cmd. 9678, paras .  644, 650-653, pp.175-178; 
Appendix I I I (  2)  ,ip .390-393 summarises community of 
p rope r ty  sys tems i n  t h e  f o l l o w i n g  coun t r i e s :  Southern 
Rhodesia; France ;  Norway; Lou i s i ana .  See a l s o  Kahn- 
Freund (1959) 22 M.L.R. 241 , 242-247. 

Marr ied  Women’s Proper ty  A c t  1964. 
41. Para .  701 ; t h i s  recommendation w a s  implemented by the  

42.  Para .  651. 
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5.25 The t h r e e  members of t h e  Commission who suppor- 
t e d  t h e  i n t r o d u c t i o n  of community of property as  a 
g e n e r a l  p r i n c i p l e  took a view d i r e c t l y  oppos i te  t o  t h a t  
of t h e  major i ty  on two points.43 
t h a t  community of p r o p e r t y  would i n t r o d u c e  a much g r e a t e r  
measure of f a i r n e s s  i n t o  marr ied l i f e ,  i n  t h a t  i t  would 
e n s u r e  t h a t  husband and wife  s h a r e d  e q u a l l y  i n  t h e  p r o f i t s  
and l o s s e s  of t h e  p a r t n e r s h i p .  Secondly,  they thought  
t h a t  t h e  d i f f i c u l t i e s  i n  the  o p e r a t i o n  of community of 
p r o p e r t y  were exaggera ted ,  and t h a t  a systein s i m i l a r  t o  
t h e  Scandinavian ones  could be made t o  opera te  s a t i s f a c t o r i l y .  
The German system of 1958 had n o t  t h e n  been i n t r o d u c e d ,  and 
was not  cons idered .  

F i r s t ,  they t h o u g h t  

5.26 The main reason  given i n  s u p p o r t  of t h e  minor i ty  
view i n  favour  of community of p r o p e r t y  was as follows:" 

"A marr ied  woman may spend y e a r s  of h e r  l i f e  
looking  a f t e r  and improving t h e  home. Y e t  
o f t e n  t h e  house and i t s  f u r n i t u r e  a r e  t h e  
s o l e  p r o p e r t y  of t h e  husband and he may d i s p o s e  
of them w i t h o u t  h e r  c o n s e n t  o r  he may leave 
them by w i l l  t o  someone else. The woman may 
have been e a r n i n g  an independent  l i v e l i h o o d  
before  marr iage  and had s h e  remained s i n g l e  
could have s e t  up h e r  own home. If, on 
marr iage ,  she g i v e s  up h e r  p a i d  work i n  o r d e r  
t o  devote  h e r s e l f  t o  c a r i n g  f o r  her  husband 
and c h i l d r e n ,  i t  i s  a n  unwarrantable  h a r d s h i p  
when i n  consequence she  f i n d s  h e r s e l f  i n  t h e  
end w i t h  noth ing  she can  c a l l  h e r  own." 

D e s p i t e  improvements i n  t h e  p o s i t i o n  of married women s ince 
1956 t h i s  p l e a  remains v a l i d ,  and i t  i s ,  indeed, t h e  s t a r t -  
i n g  p o i n t  of c a l l s  t o  reform t h e  l a w  of  family p r o p e r t y .  

4 3 .  Para.  653. 

44. Para.  652. 
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(b)  The Matr imonial  P r o p e r t y  B i l l  

5.27 On 24 January  1969 t h e  House of Commons, by a 
m a j o r i t y  of 86 t o  32,gave a second reading  t o  t h e  Matri- 
monial  Proper ty  B i l l ,  t h e  t e x t  o f  which i s  reproduced 
b e l ~ w . ~ ~ T h e  p r i n c i p l e  of t h e  B i l l  w a s  t h a t  on d i v o r c e ,  
n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n  ( b u t  a p p a r e n t l y  n o t  on  
d e a t h )  t h e  spouses '  p r o p e r t y  should be  e q u a l l y  d i v i s i b l e  
between t h e  spouses .  Proper ty  owned before  marriage, o r  
a c q u i r e d  by g i f t  o r  i n h e r i t a n c e  t h e r e a f t e r , w o u l d  be 
exc luded  from s h a r i n g .  The B i l l  was withdrawn b e f o r e  the  
Committee stage; i t  w a s  accepted t h a t  i t  did n o t  d e a l  
a d e q u a t e l y  wi th  a l l  t h e  problems. which would have t o  be 
s o l v e d  if a community system w e r e  t o  be introduced.  

4 PROPOSALS FOR A SYSTEM OF COMMUNITY 
OR SHARING OF ASSETS 

5 .28  Much of t h e  p r e s s u r e  f o r  reform of E n g l i s h  family 
p r o p e r t y  law comes from t h e  f a c t  t h a t  a wife  who h a s  no 
e a r n i n g s  and no p r i v a t e  means cannot  a c q u i r e  any p r o p e r t y  
r i g h t s  except  such as  h e r  husband may choose t o  c o n f e r  on 
h e r .  A system of  d e f e r r e d  community, such a s  t h o s e  consi-  
d e r e d  above, would overcome t h i s  by ensur ing  t h a t  a t  t h e  
t e r m i n a t i o n  of t h e  marr iage  there would be a s h a r i n g  of 
assets (and p o s s i b l y  l i a b i l i t i e s )  between the  spouses ,  and 
would g i v e  p r a c t i c a l  e f f e c t  t o  t h e  view t h a t  marriage i s  a 
p a r t n e r s h i p .  I n  t h i s  s e c t i o n ,  we c o n s i d e r  how a system of 
community could be adapted  t o  E n g l i s h  l a w .  46 

45. House of Commons O f f i c i a l  R e p o r t ,  24 January 1969, 
Vol.  776, c o l s .  801-896. The B i l l  was i n t r o d u c e d  by 
M r  Edward Bishop M,P. a s  a P r i v a t e  Member's B i l l .  See 
page3 19 below, Appendix 11. 

opments"( 1959) 22 M.L.R. 241 d i s c u s s e s  some a s p e c t s  Of 
apply ing  a system of community of  s u r p l u s  i n  England. 

46. Kahn-Freund, "Matrimonial  P r o p e r t y  - Some Recent  Devel- 



5.29 Such a system would a l l o w  each spouse t o  d e a l  
w i t h  h i s  o r  h e r  p r o p e r t y  d u r i n g  marr iage ,  w h i l e  providing 
f o r  s h a r i n g  of  assets on t h e  t e r m i n a t i o n  of t h e  marr iage.  
The b a s i c  s t r u c t u r e  would be a s  fo l lows:  

During t h e  m a r r i a g e ,  each spouse would 
be f r e e  t o  a c q u i r e  and dispose of h i s  
o r  h e r  own p r o p e r t y ,  s u b j e c t  o n l y  t o  
such r e s t r a i n t s  as  are necessary t o  
p r c t e c t  t h e  o t h e r  spouse and t h e  
fami ly .  

A t  t h e  t e r m i n a t i o n  of  t h e  marr iage ,  o r  
i n  o t h e r  s p e c i a l  c i rcumstances,  t h e r e  
would be a s h a r i n g  of t h e  spouses '  
assets. 

The p r i n c i p l e  of s h a r i n g  would be t h a t  
t h e  spouse w i t h  less a s s e t s  would have 
a money c la im a g a i n s t  t h e  o t h e r  spouse 
o r  h i s  e s t a t e  f o r  a n  amount s u f f i c i e n t  
t o  e q u a l i s e  t h e  v a l u e  o f  t h e  spouses '  
assets. 

A p p l i c a t i o n  of t h e  system 

5.30  Throughout t h e  Paper  we have a p p l i e d  t h e  prin- 
c ip l e  t h a t ,  so f a r  as i s  compat ib le  wi th  mat r imonia l  
o b l i g a t i o n s ,  spouses  should be f ree  t o  agree  o n  t h e i r  
r e s p e c t i v e  p r o p e r t y  r i g h t s  .47 
p r i n c i p l e ,  i t  is  o u r  view t h a t  i f  a system of community 
w e r e  in t roduced ,  t h e  spouses  should be f r e e  t o  c o n t r a c t  
o u t  of t h e  system by an agreement i n  w r i t i n g ,  Addi t iona l  
sa feguards ,  such a s  t h e  requirement  t h a t  t h e  s i g n a t u r e s  be 
wi tnessed  by a l e g a l  a d v i s e r ,  may be thought necessary  f o r  
t h e  p r o t e c t i o n  of  t h e  weaker spouse ;  we leave  t h i s  question 

47. e .g. p a r a s .  1.86 ( c o n t r a c t i n g  o u t  of co-ownership),  and 

I n  accordance w i t h  t h i s  

4 .  3 2  ( r e n u n c i a t i o n  of legal r i g h t s  of i n h e r i t a n c e ) .  
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open f o r  f u r t h e r  c o n s i d e r a t i o n .  I n  p r i n c i p l e  t h e  freedom 
t o  c o n t r a c t  o u t  o r  vary  t h e  system should  c o n t i n u e  through- 
o u t  t h e  marriage, so long  a s  t h i r d  p a r t y  i n t e r e s t s  were 
n o t  p r e  judiced.48 

5.31  If a community system such  as  t h a t  which w e  have 
d i s c u s s e d  were e v e r  adopted,  t h e n ,  i n  o u r  view, provided 
t h a t  t h e  spouses  d i d  not  c o n t r a c t  o u t ,  i t  should a p p l y  t o  
a l l  marriages, i n c l u d i n g  those  i n  e x i s t e n c e  on the  date  
when i t  came i n t o  f o r c e .  Proper  t r a n s i t i o n a l  p r o v i s i o n s  
would be r e q u i r e d  t o  avoid p o s s i b l e  u n f a i r n e s s  i n  t h e  case 
of  e x i s t i n g  marriages. The spouses  would, of c o u r s e , b e  
able  t o  c o n t r a c t  o u t ,  b u t  i t  might be necessary t o  go 

f u r t h e r ,  f o r  example,  by a l lowing  e i t h e r  par ty  u n i l a t e r a l l y  
t o  exc lude  community dur ing  a p r e s c r i b e d  per iod  a f t e r  the  
new l a w  came i n t o  f o r c e .  Besides  t r a n s i t i o n a l  p r o v i s i o n s  
there  a r e  many o t h e r  problems w h i c h  w e  do not c o n s i d e r  a t  
t h i s  stage, but  which would have t o  be set t led b e f o r e  a 
community system c o u l d  be i n t r o d u c e d .  Among t h e s e  are 
q u e s t i o n s  concern ing  t h e  a p p l i c a t i o n  of t h e  system t o  people 
from abroad and t o  a s s e t s  abroad. 

(b)  Separate powers 

5 .32  The system would not  of i t s e l f  d i r e c t l y  impose any 
r e s t r i c t i o n  on t h e  power of each spouse  t o  a c q u i r e ,  t o  
d i s p o s e  of o r  o t h e r w i s e  t o  d e a l  w i t h  h i s  o r  h e r  p r o p e r t y .  
I n  o t h e r  words,  d u r i n g  t h e  marr iage ,  each spouse would have 
independent  and e q u a l  power a s  u n d e r  s e p a r a t i o n  of proper ty .  
T h i s  g e n e r a l  r u l e  must,  however, be s u b j e c t  t o  q u a l i f i c a t i o n s .  
Even under  t h e  p r e s e n t  law there  are  c e r t a i n  r e s t r i c t i o n s  on 

' a  s p o u s e ' s  power t o  d e a l  f r e e l y  w i t h  h i s  o r  h e r  assets.  For 
example,  t h e  spouse who owns t h e  mat r imonia l  home c a n  be 
prevented  from d e a l i n g  w i t h  i t  i n  such a way a s  t o  d e f e a t  
t h e  o t h e r  s p o u s e ' s  r igh ts  of o c c u p a t i o n .  We have,  i n  the  

48. See below, p a r a .  5.57 f f .  
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Paper ,  cons idered  o t h e r  p r o p o s a l s  which  would r e s t r i c t  a 
spouse ' s  l i b e r t y  t o  d e a l  w i t h  t h e  home and household goods, 
i n  t h e  i n t e r e s t s  of the o t h e r  spouse and t h e  f a m i l y .  
R e s t r i c t i o n s  of t h i s  kind would, i n  o u r  view, remain essen- 
t i a l ,  whether  t h e  p r e s e n t  system cont inued o r  w h e t h e r  a 
system of community were in t roduced .  The need f o r  r e s t r a i n t  
a r i s e s  from t h e  mutual  o b l i g a t i o n s  of  the  spouses ,  no t  from 
any p a r t i c u l a r  p r o p e r t y  system. 

5.33 A d i f f e r e n t  kind of r e s t r a i n t  on t h e  spouses '  
independent power arises from t h e  community system i t s e l f .  
Under t h e  p r i n c i p l e  of s h a r i n g ,  t h e  spouse w i t h  less a s s e t s  
a t  t h e  t e r m i n a t i o n  of  t h e  marriage would be e n t i t l e d  t o  
c l a i m  h a l f  t h e  d i f f e r e n c e  between h i s  a s s e t s  and those  of 
t h e  o t h e r  spouse.  T h i s  p o t e n t i a l  e q u a l i s a t i o n  claims c a r r i e s  
a cor responding  o b l i g a t i o n  on a spouse not t o  abuse  h i s  
independent power by d e a l i n g  w i t h  h i s  proper ty  i n  a wasteful  
o r  reckless manner a s  a r e s u l t  of  which  h i s  own assets might 
be s u b s t a n t i a l l y  reduced. We sha l l  c o n s i d e r  t h e  ques t ion  of 
abuse of power la ter .  49 

( c )  The p r o p e r t y  t o  be shared  

( i )  A l l  t h e  p r o p e r t y  of the  spouses  

5.34 A system under  which a l l  t h e  property of  both 
spouses  was shared a t  t h e  t e r m i n a t i o n  of t h e  m a r r i a g e  would 
be t h e  s imples t  t o  o p e r a t e ,  s i n c e  complicated accountancy 
and i d e n t i f i c a t i o n  of  funds would be avoided.50 Such a r u l e  
might ,  however, be thought  u n f a i r ,  p a r t i c u l a r l y  where t h e  
marr iage had been s h o r t ,  and one spouse had s u b s t a n t i a l  
a s s e t s  before  t he  marr iage.  It  is  t r u e  t h a t  where t h e r e  were 
s p e c i a l  c i rcumstances  t h e  spouses  could c o n t r a c t  o u t .  

49. See below, p a r a .  5.53 f f .  

50.  T h i s  i s  the g e n e r a l  rdle i n  Hol land ,  and i n  Scandinavian 
c o u n t r i e s ,  see above, para .  5.12. 
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N e v e r t h e l e s s ,  i n  o u r  view, t h e  c a s e  f o r  i n t r o d u c i n g  a system 
of community does  n o t  n e c e s s a r i l y  j u s t i f y  a p r i n c i p l e  under 
which proper ty  owned by t h e  spouses  b e f o r e  t h e  m a r r i a g e  must 
be shared.  

( i i )  The f a m i l y  a s s e t s  

5.35 Another way of d e f i n i n g  t h e  proper ty  t o  be  shared 
would be t o  l i m i t  it t o  t h e  " fami ly  assetstt. T h i s  t e r m  has  
been used  i n  t h e  Paper  t o  r e f e r  t o  p r o p e r t y  i n  which,  it 
seems reasonable  t o  a rgue ,  both s p o u s e s  should have some 
i n t e r e s t  e i t h e r  because of t h e  way i n  which i t  w a s  acqui red  
or because of t h e  manner i n  which i t  i s  used.51 
c a p a b l e  of a more p r e c i s e  d e f i n i t i o n ?  It has  been suggested 
t h a t  f a m i l y  assets should be i d e n t i f i e d  by r e f e r e n c e  to t h e i r  
p ~ r p o s e . ' ~  
n i a l  home and i t s  c o n t e n t s  should be  regarded a s  a family 
asset. I n  some cases they  would b e  t h e  only s u b s t a n t i a l  
asset, but  o f t e n  t h e y  would be supplemented by o t h e r  property.  
F o r  example, s a v i n g s  o r  inves tments  which a r e  i n t e n d e d  t o  be 
used f o r  r e p a i r s ,  r e d e c o r a t i o n ,  rep1ace:nent of f u r n i t u r e ,  o r  
even for t h e  purchase  of a f u t u r e  home, would a p p e a r  t o  be - 

a s  much a f a m i l y  a s s e t  a s  t h e  p r e s e n t  home and i t s  contents .  
But it would seldom be p o s s i b l e  t o  dec ide  which p a r t  of t h e  
spouses '  s a v i n g s  o r  inves tments  had been in tended  for such a 
purpose.  Taking t h e  matter a s t e p  f u r t h e r ,  if t h e  income from 
a s p o u s e ' s  inves tments  o r  t h e  p r o f i t s  of a s p o u s e ' s  p r i v a t e  
b u s i n e s s ,  were used  by t h e  fami ly  t o  pay t h e i r  normal  l i v i n g  
expenses ,  could the  inves tments  o r  b u s i n e s s  be regarded  a s  
f a m i l y  a s s e t s ?  If so,  then  t h e  term "family a s s e t s "  seems 
c a p a b l e  of a lmost  u n l i m i t e d  e x t e n s i o n .  If not ,  t h e n  i f  one 

Is i t  

To many i t  would seem obvious  t h a t  t h e  matrimo- 

51. General  I n t r o d u c t i o n ,  para .  0.24, 

52. Kahn-Freund, Matr imonial  P r o p e r t y :  where do we go from - here?  
Birmingham F a c u l t y  of Law, 1971) p.23: "1 shou1.d ask: 
what o b j e c t  are they  in tended  t o  serve? A r e  t h e y  a s s e t s  
for inves tment ,  acqui red  and h e l d  f o r  t h e  income they 
produce or t h e  p r o f i t  they may y i e l d  on r e s a l e ?  O r  a r e  
they household assets, f a m i l y  a s s e t s ,  which form the  
b a s i s  of t h e  l i f e  of  husband,wife  and c h i l d r e n ? "  

( J o s e f  Unger Memorial L e c t u r e ,  U n i v e r s i t y  of 
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spouse owned a home and t h e  o t h e r  owned inves tments  of an 
e q u a l  va lue ,  t h e  former  would be s h a r e a b l e  and t h e  l a t t e r  
would not .  F o r  these reasons it does  not seem p r a c t i c a b l e  
t o  a t tempt  t o  d e f i n e  t h e  p r o p e r t y  t o  be shared  i n  terms of 
s p e c i f i c  a s s e t s ,  such a s  t h e  home and i t s  c o n t e n t s ,  o r  i n  
te rms  of proper ty  used  f o r  t h e  b e n e f i t  of t h e  f a m i l y .  

(iii) The va lue  of t h e  a s s e t s  acqui red  by the 
spouses '  e f f o r t s  d u r i n g  the  m a r r i a g e  

5.36 I n  o u r  view t h e  a s s e t s  t o  be shared a t  t h e  termina- 
t i o n  of t h e  marr iage  should r e p r e s e n t ,  a s  f a r  a s  p o s s i b l e ,  
the  proper ty  b u i l t  up by t h e  e f f o r t s  of  the  spouses  during 
the  marr iage.  The s imples t  way of  achiev ing  t h i s  would be 
t o  adopt  a r u l e  s i m i l a r  t o  t h e  German one, under  which t h e  
v a l u e  of p r o p e r t y  owned by a spouse before  the  marr iage ,  o r  
acqui red  t h e r e a f t e r  by g i f t  o r  i n h e r i t a n c e ,  would be deducted 
from t h e  va lue  of  t h e  a s s e t s  owned a t  t h e  end of  t h e  marri- 
age.53 The ba lance  would be t h e  s h a r e a b l e  p r o p e r t y .  Problems 
concerning v a l u a t i o n  w i l l  be c o n s i d e r e d  below. 

5.37 To a v o i d  t h e  need t o  i n v e s t i g a t e  t h e  s o u r c e  of 
each i tem of property,German l a w  has a f u r t h e r  r u l e ,  under 
w h i c h  i t  i s  presumed, u n l e s s  t h e  c o n t r a r y  i s  shown, t h a t  a l l  
t h e  proper ty  of  each spouse i s  shareable.54 W e  would favour 
t h e  adopt ion  of a s i m i l a r  r u l e .  It would make f o r  s i m p l i c i t y  
and would encourage a spouse t o  waive deduct ions where the  
amounts involved w e r e  n e g l i g i b l e ,  and t o  make a record of 
pre-marriage a s s e t s  i f  he d i d  n o t  want them t o  be shared.  

53. BGB 1377, para.5.12 above. T h i s  p r i n c i p l e  i s  a l s o  
proposed by t h e  Ontar io  Law Reform Commission, Family Law 
P r o j e c t ,  P r o p e r t y  S u b j e c t s ,  Vol .  111, pp. 549-550 ( r e v , ) ;  
cf .  P a r t n e r s h i p  A c t  1890, s .44 .  

54. BGB 1377 11: there i s  p r o v i s i o n  f o r  a 
j o i n t  i n v e n t c r y ,  i n  t h e  absence of which i t  i s  assumed 
there a r e  no deduct ions.  I n  o u r  view a spouse should be 
e n t i t l e d  t o  prove a n  a l l o w a b l e  deduct ion even i n  the 
absence of a n  inventory.  

1 . ,  
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5 .38  The e x c l u s i o n  from s h a r i n g  of proper ty  acquired 

by way of g i f t  d u r i n g  t h e  marriage should  be l i m i t e d  t o  
t h i r d  p a r t y  g i f t s ,  i n  ou r  view. For example, i f  a husband 
bought a home and p u t  i t  i n t o  j o i n t  names, i t  would obviously 
be i n e q u i t a b l e  f o r  t h e  wi fe  t o  keep h e r  share  e x c l u s i v e l y  f o r  
h e r s e l f  a t  t h e  end of t h e  marr iage  and a sk  t h a t  t h e  husband’s 
share be d iv ided .  A spouse should n o t  be e n t i t l e d  t o  deduct 
t h e  va lue  of a g i f t  r ece ived  from t h e  o t h e r  spouse u n l e s s  
t h i s  had been agreed between t h e  spouses .  S i n c e , i n  o u r  view, 
t h e  spouses  should  be f r e e  t o  c o n t r a c t  o u t  of t h e  sys tem 
a l t o g e t h e r ,  t hey  should  a l s o  be free t o  agree  t o  exc lude  any 
s p e c i f i c  i t e m  of  p r o p e r t y  from s h a r i n g ,  i r r e s p e c t i v e  of whether 
it was a g i f t  from one t o  t h e  o t h e r .  Formal s a f e g u a r d s  might 
be r e q u i r e d  f o r  such a n  agreement,55 and t h e  i n t e r e s t s  of 
c r e d i t o r s  should  n o t  be pre judiced .  56 

5 . 3 9  W e  make no s p e c i f i c  p r o p o s a l s  a t  t h i s  stage a s  t o  
whe the r  any o t h e r  c a t e g o r i e s  of p r o p e r t y  should be excluded 
from sha r ing .  I f  a community sys tem w e r e  i n t roduced  t h e r e  
a r e  c e r t a i n  c a t e g o r i e s  t o  which s p e c i a l  a t t e n t i o n  might  need 
t o  be g iven ,  f o r  example, damages f o r  personal  i n j u r i e s .  
As f a r  a s  pe r sona l  c h a t t e l s  a r e  concerned ,  s i n c e  t h e  system 
we env i sage  would invo lve  t h e  s h a r i n g  of vvvaluesvv  r a t h e r  than 
t h e  r e d i s t r i b u t i o n  of  i t e m s  of p r o p e r t y ,  t h e r e  would be no 
r eason  t o  exc lude  a n  i t e m  from v a l u a t i o n  merely because  i t  was 
p e r s o n a l .  I f  i t  had been acqu i red  by g i f t  o r  i n h e r i t a n c e  i t s  
v a l u e  could be deducted  from t h e  a s s e t s  of t h e  spouse.  

55. Para .  5 .30  above. 

56. See  below, pa ra .  5.57  f f .  



( d )  S p e c i f i c  a p p l i c a t i o n s  of the  s h a r i n g  r u l e s  

5.40 I n  c a l c u l a t i n g  t h e  v a l u e  of a spouse ' s  assets i t  i s  
of course  t h e  b e n e f i c i a l  i n t e r e s t  of a spouse which  must be 
taken  i n t o  account .  If  a spouse h e l d  proper ty  on  t r u s t  for 
a t h i r d  person  t h a t  would be d i s r e g a r d e d .  But if t h e  spouse 
had a b e n e f i c i a l  i n t e r e s t  i n  a t r u s t ,  t h a t  w w l d  have t o  be 
va lued  and brought  i n t o  account .  The f irst  problem, there-  
f o r e ,  i s  t o  i d e n t i f y  a l l  p r o p e r t y  i n  which e i the r  spouse has  
a b e n e f i c i a l  i n t e r e s t ,  and t o  de te rmine  t h e  v a l u e  of  t he  
i n t e r e s t .  The effect  of t h e  community might w e l l  be t o  reduce 
t h e  number of d i s p u t e s  a s  t o  t h e  e x t e n t  of each spouse ' s  
i n t e r e s t  i n  a p a r t i c u l a r  i t e m ,  s i n c e  t h e  t o t a l  v a l u e  of the 
spouses '  p r o p e r t y  ( less  any d e d u c t i o n s )  would be shared.  We 

how t h e  s h a r i n g  r u l e s  would apply i n  c e r t a i n  
t h o s e  considered are by no means e x h a u s t i v e .  

now conside 
s i t u a t i o n s ;  

( i  P r o p e r t y  owned by a spouse a t  t h e  date of 
t h e  marr iage 

5.41 E a r l i e r ,  we proposed t h a t  t h e  value of  proper ty  
owned by a spouse before  t h e  m a r r i a g e  ( o r  a c q u i r e d '  there-  
a f t e r  by g i f t  o r  i n h e r i t a n c e )  should  be deducted from t h e  
v a l u e  of t h e  assets owned a t  t h e  end of t h e  m a r r i a g e ,  and 
t h a t  t h e  ba lance  should be the  s h a r e a b l e  a s s e t s  of  t h a t  
spouse.57 The s i m p l e s t  way of doing  t h i s  would be t o  ca l -  
c u l a t e  t h e  n e t  v a l u e  of a spouse ' s  a s s e t s  a t  t he  d a t e  of 
t h e  marr iage,  a f t e r  deduct ing t h e  v a l u e  of any outs tanding  
deb t s ,  and t o  deduct  t h i s  amount Crom t h e  va lue  o f  t h e  
assets owned by t h a t  spouse a t  the t ime of t h e  d i v i s i o n .  
Although we favour  t h i s  g e n e r a l  r u l e ,  i t  might n o t  i n  prac- 
t i ce  always l e a d  t o  t h e  expected r e s u l t .  For example, if 
one spouse owned a house worth e5,OOO a t  the t i m e  of the 
marr iage ,  and t h i s  house was t h e  o n l y  s u b s t a n t i a l  asset of 
t h a t  spouse throughout  t h e  marr iage ,  then i f  it had increased 
i n  va lue  t o  E7,OOO a t  t h e  end of  t h e  marr iage,  there would 

57. Para.  5.36 above. 
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be i n  p r i n c i p l e  a ba lance  of 22,000 t o  be shared between 
t h e  spouses .  However, i n  r e a l  t e r m s  t h e  o r i g i n a l  owner of 
t h e  house would have no more than  a t  t h e  da te  of t h e  marr i -  

age.  

5.42 The s i t u a t i o n  j u s t  d e s c r i b e d  h a s  led  u s  t o  cons ider  
a p o s s i b l e  e x c e p t i o n ,  under  which a s p e c i f i c  a s s e t  could  be 
exc luded  from s h a r i n g  a s  such i f  i t  had been owned through- 
o u t  t h e  marriage. For example, i f  o n e  spouse had owned a 
diamond brooch o r  a house before  t h e  m a r r i a g e , t h a t  i t e m  
would n o t  be inc luded  i n  t h a t  s p o u s e ' s  a s s e t s  on t e r m i n a t i o n  
of t h e  marr iage .  However, t h e  e x c e p t i o n  i t s e l f  c o u l d  lead 
t o  f u r t h e r  anomalies  u n l e s s  it c o u l d  be confined t o  cases 
where no o u t s t a n d i n g  mortgage o r  o t h e r  secured o r  unsecured 
d e b t  had been i n c u r r e d  i n  connec t ion  w i t h  t h e  p r o p e r t y .  
Under t h e  g e n e r a l  r u l e  proposed above t h e  va lue  of  debts 
o u t s t a n d i n g  a t  t h e  t i m e  of t h e  m a r r i a g e  should be t a k e n  from 
t h e  v a l u e  of t h e  pre-marriage p r o p e r t y  of  a spouse.  Taking 
t h e  example of a house owned b e f o r e  marr iage ,  i f  t h e r e  had 
been a n  o u t s t a n d i n g  mortgage, t h e  pre-marriage v a l u e  of t h e  
house should be t h e  s p o u s e ' s  e q u i t y  i n  i t  a t  t h e  date  of t h e  
marriage. 
red  i n  connec t ion  w i t h  t h e  house o r  n o t ,  the  amount o f  the  
debt  'should be deducted from t h e  pre-marriage v a l u e  o f  t h e  
home. But i f  t h e  house i t s e l f  were t o  be excluded from 
s h a r i n g  on t h e  bas i s  t h a t  i t  had been  owned throughout  the 
marriage, i t  would d i f f i c u l t  t o  decide how f a r  t h e  outs tanding  
debt  o r  mortgage should  be taken  i n t o  account.  Our provi- 
s i o n a l  view is  t h a t  i t  would l e a d  t o  g r e a t  c o m p l i c a t i o n  and 
u n c e r t a i n t y  t o  i n t r o d u c e  r u l e s  f o r  exc luding  s p e c i f i c  i tems 
of  proper ty  owned throughout  t h e  marriage. The mat te r  should 
be l e f t  t o  t h e  agreement of t h e  spouses .  

I f  t h e r e  had been a n  unsecured  d e b t ,  whether  i n c h -  
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(ii) P r o p e r t y  acqui red  by g i f t  o r  i n h e r i t a n c e  
d u r i n g  t h e  marr iage 

5.43 Proper ty  acqui red  by a spouse during t h e  marriage 
by way of g i f t  o r  i n h e r i t a n c e  should be a s s e s s e d  i n  a s i m -  
i l a r  way t o  pre-marriage p r o p e r t y ,  t h a t  i s  by t a k i n g  i ts  
v a l u e  a t  t h e  d a t e  of  r e c e i p t .  I t  would be a q u e s t i o n  of 
f a c t  i n  each c a s e  whether a p a r t i c u l a r  g i f t  had been t o  
one spouse o r  bo th ;  t h i s  would, a s  now, depend on  t h e  
i n t e n t i o n  of t h e  donor.  

( i i i )  L i m i t e d  i n t e r e s t s ,  i n s u r a n c e s . p e n s i o n s  
and a n n u i t i e s  a c q u i r e d  dur ing  m a r r i a g e  

5.44 I n  p r i n c i p l e ,  where a spouse h a s  a c q u i r e d  dur ing  
marr iage a n  i n t e r e s t  under  a n  i n s u r a n c e  pol icy ,  pens ion  o r  
a n n u i t y  o therwise  t h a n  by g i f t ,  t h e  i n t e r e s t  should  be 
va lued  and inc luded  i n  t h a t  s p o u s e ' s  shareable  p r o p e r t y .  
It  might sometimes be d i f f i c u l t  t o  a r r i v e  a t  a v a l u a t i o n  
where t h e  i n t e r e s t  had not  matured a t  t h e  d a t e  of  shar ing;  
f o r  example, t h e  s u r r e n d e r  v a l u e  o f  an i n t e r e s t  i n  a pen- 
s i o n  scheme could n o t  always be r e a d i l y  c a l c u l a t e d .  
Never the less  some v a l u e  would have t o  be e s t i m a t e d .  Sim- 
i l a r  r u l e s  should apply  t o  a n  i n t e r e s t  under a s e t t l e m e n t  
c r e a t e d  by e i t h e r  spouse dur ing  t h e  marr iage o r  u n d e r  a 
Marr ied Women's P r o p e r t y  Act p o l i c y  ( t h e s e  a r e  examples 
of g i f t s  between spouses  which remain shareable  p r o p e r t y ) .  

5.45 As f a r  as s o c i a l  s e c u r i t y  pensions a r e  concerned, 
t h e s e  could p o s s i b l y  be ignored,  on t h e  b a s i s  t h a t  t h e  
S t a t e  h a s  made p r o v i s i o n  f o r  each  spouse t o  g e t  a t  l e a s t  
something, and t h a t  t h e  c o n t r i b u t i o n s  and payments a r e  
l a r g e l y  f l a t  r a t e . 5 8  A d i f f e r e n t  view might b e  t a k e n  of 

58. F o r  comment on t h e  Swedish r u l e s  concerning pensions,  
s e e  Sundberg, "Marriage or N o  Marriage: the  D i r e c t i v e s  
f o r  t h e  Revis ion  of Swedish Family Law" (1971) 20 I .C .L .Q .  
223, 227-8. 



a n  e a r n i n g s  related scheme. We e x p r e s s  no f i r m  v i e w  a t  
t h i s  s t a g e ;  a l l  t h e s e  problems need d e t a i l e d  examinat ion.  

( i v )  L i m i t e d  i n t e r e s t s  and a n n u i t i e s  owned 
b e f o r e  marr iage o r  a c q u i r e d  by g i f t  o r  
i n h e r i t a n c e  

5.46 If  a l i m i t e d  i n t e r e s t  had been owned by a spouse 
b e f o r e  t h e  marr iage ,  o r  i f  it had been acqui red  by g i f t  
o r  i n h e r i t a n c e  d u r i n g  the  marr iage ,  v a l u a t i o n  would p r e s e n t  
even greater problems,  p a r t i c u l a r l y  i n  t h e  case  of  d i s c r e -  
t i o n a r y  t r u s t s .  The purpose of t h e  v a l u a t i o n  is  t o  enable  
a deduct ion  t o  be made from t h e  f i n a l  assets of a spouse ,  
i n  o r d e r  t o  arrive a t  the  s h a r e a b l e  assets. Our p r o v i s i o n a l  
view i s  t h a t  such i n t e r e s t s  should be ignored a l t o g e t h e r ;  
i n  o t h e r  words, they  should be excluded from the  f i n a l  
a s s e t s  and disregarded a s  a deduct ion ,  on t h e  assumption 
t h a t  t h e  spouse had no more a t  t h e  end of  the  m a r r i a g e  than 
he o r  she had a t  t he  beginning ( o r  date of t h e  s e t t l e m e n t ) .  

( e )  D e b t s  

( i )  Pre-marriage d e b t s  

5 .47 There i s  no j u s t i f i c a t i o n  f o r  imposing on  one 
spouse l i a b i l i t y  f o r  d e b t s  i n c u r r e d  by t h e  o t h e r  spouse  
b e f o r e  t h e  d a t e  o f  t h e  marr iage.  Under Scandinavian,  German 
and French law n e i t h e r  spouse i s  l i a b l e  t o  c o n t r i b u t e  t o  the  
pre-marr iage deb t s  of  t h e  o t h e r  spouse,59 and i n  our  view 
t h i s  i s  t h e  r i g h t  s o l u t i o n .  I n  p r a c t i c a l  terms, the  va lue  
of  the  pre-marriage assets of a spouse  should be c a l c u l a t e d  
a f t e r  deduct ing  deb t s  o u t s t a n d i n g  a t  t h a t  t i m e ,  I f  t h e  
debts  exceed t h e  pre-marriage assets, t h e  l a t t e r  s h o u l d  be 
a s s e s s e d  a s  n i l .  

59. Pedersen (1965) 28 M.L.R. 137 ,  144; BGB 1374 I; 
C.C. 1410. 
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( i i )  Debts  i n c u r r e d  d u r i n g  marr iage 

5.48 A s  a g e n e r a l  r u l e ,  o n l y  t h e  n e t  a s s e t s  of  a spouse 
should be shared .  A l l  d e b t s  of a spouse o u t s t a n d i n g  a t  the 
t ime of t h e  d i v i s i o n  should be deducted i n  o r d e r  t o  f ind  
t h e  n e t  a s s e t s .  There i s  a p o s s i b l e  except ion  t o  t h i s  r u l e  
where a spouse had made d i s p o s i t i o n s  o r  c o n t r a c t e d  debts  i n  
a manner p r e j u d i c i a l  t o  t h e  o t h e r  spouse.60 
money and a s s e t s  which had n o t  been spent  o r  charged  would 
remain t o  be s h a r e d ,  t h e  e f f e c t  would be t h a t  t h e  spouses 
would t t s h a r e t t  d e b t s  where each had a s u r p l u s  of a s s e t s .  
Fo r  example, i f  a husband's f i n a l  a s s e t s  were 22 ,000  and he 
had o u t s t a n d i n g  d e b t s  of 2800, h i s  f i n a l  s h a r e a b l e  net  
a s s e t s  would be 21,200. 

S i n c e  only 

5.49 A more d i f f i c u l t  problem would a r i s e  where one 
spouse ' s  d e b t s  exceeded h i s  a s s e t s  a t  the  t i m e  o f  d iv is ion .  
Fo r  example, i f  a t  t h e  end of t h e  marr iage H owed d e b t s  of 
21,000 and had no a s s e t s  t o  meet them, and W had 22,000 ne t  
a s s e t s ,  could H r e q u i r e  t h a t  W meet any p a r t  of t h i s  l i a b i l -  
i t y  before  t h e  ba lance  of h e r  n e t  assets was s h a r e d ,  o r  
should h i s  c l a i m  be l i m i t e d  t o  a h a l f  share  of  h e r  asse ts?  
I n  t h e  f i r s t  c a s e  he would be e n t i t l e d  to  21,500 (21,000 t o  
meet t h e  d e b t s ,  and 8500 a s  h a l f  t h e  balance):61 
second he could c l a i m  only  21,000 ( h a l f  W ' s  n e t  assets) a l l  

i n  the  

60. See below, p a r a .  5.53 f f .  

61 .  These f i g u r e s  are c a l c u l a t e d  on t h e  b a s i s  t h a t  W 
must pay t h e  whole of t h e  o u t s t a n d i n g  debt .  An 
a l t e r n a t i v e  would be t o  provide  t h a t  W should  pay 
& H ' s  deb t  (2500) and s h a r e  h e r  balance; H would 
then  be e n t i t l e d  t o  21,250 from W (2500 + !5 S1,500). 
This  c a n  be compared w i t h  t h e  Dutch law, p a r a .  5.15 
above. 



o f  which would have t o  go towards h i s  debts .62 
r e s u l t  i s  sometimes r e f e r r e d  t o  a s  s h a r i n g  " n e g a t i v e "  
e s t a t e s , s i n c e  H ' s  d e b t s  a r e  brought  i n t o  the  pool  as  a 
"minus" f i g u r e .  The  l a t t e r  r u l e  i s  s h a r i n g  p o s i t i v e  n e t  
e s t a t e s ,  H ' s  assets be ing  e s t i m a t e d  a s  n i l ,  

The f i r s t  

5.50 The case f o r  r e q u i r i n g  a spouse not on ly  t o  share  
h i s  o r  h e r  n e t  assets wi th  t h e  o t h e r  spouse,  but  a l s o  t o  
make a c o n t r i b u t i o n  t o  t h e  o t h e r  s p o u s e ' s  d e b t s  i s  t h a t  
some of t h e  d e b t s  may have been i n c u r r e d  f o r  the  b e n e f i t  
of  b o t h  spouses  o r  o f  t h e  family.  I f ,  f o r  example, t h e  
assets were v e s t e d  i n  one spouse,  w h i l e  t h e  f a m i l y  l i a b i l -  
i t i e s  had been u n d e r t a k e n  i n  t h e  name of t h e  o t h e r ,  t h e  
absence of any r u l e  concerning c o n t r i b u t i o n  would mean 
t h a t  on t e r m i n a t i o n  of t h e  marr iage  a c r e d i t o r  would have 
r e c o u r s e  t o  no more t h a n  h a l f  t h e  j o i n t  a s s e t s .  I t  could 
be argued  t h a t ,  i n  p r i n c i p l e ,  he might  be b e t t e r  o f f  than  
under  t h e  p r e s e n t  l a w ,  s i n c e  a c r e d i t o r  cannot normal ly  have 
r e c o u r s e  t o  any of  t h e  assets of  t h e  d e b t o r ' s  , spouse dur ing  
o r  on t e r m i n a t i o n  of  marr iage.  But i f  community i s  a 
p a r t n e r s h i p ,  i s  it f a i r  t o  s h a r e  o n l y  t h e  p r o f i t s  and not  
t h e  p a r t n e r s h i p  d e b t s ?  F u r t h e r ,  may a spouse n o t  be tempted 
t o  p u t  a s s e t s  i n  t h e  name of t h e  o t h e r  spouse knowing t h a t ,  
i f  t h i n g s  go wel1,he can  claim back h a l f  on t e r m i n a t i o n  of 
t h e  marr iage ,  b u t  t h a t  i f  t h i n g s  g o  badly ,  h i s  c r e d i t o r s  
c a n  have recourse  t o  no more than  h a l f ?  Not a l l  such  c a s e s  
could  be d e a l t  w i t h  under  s e c t i o n  42  of t h e  Bankruptcy Act 
1914. 

6 2 .  T h i s  i s  t h e  Scandinavian and German law, p a r a .  5.15 ' 

above, 



5.51 It seems t h a t  there a r e  two poss ib l e  s o l u t i o n s  
t o  t h i s  problem; they  a r e  not  n e c e s s a r i l y  e x c l u s i v e  of 
each o the r .  The f irst  would be t o  in t roduce  a p r i n c i p l e  
of j o i n t  l i a b i l i t y  of husband and  w i f e  i n  r e s p e c t  of c e r t a i n  
household and f ami ly  debts .  These d e b t s  would, i n  e f f e c t ,  
be regarded a s  p a r t n e r s h i p  d e b t s ,  and each spouse  would be 
l i a b l e  t o  t h e  c r e d i t o r s .  The second s o l u t i o n  would apply 
on ly  a t  t h e  t i m e  of sha r ing  and would make bo th  spouses 
c o n t r i b u t e  e q u a l l y  t o  t h e  household o r  fami ly  debts  out- 
s t and ing  a t  t h a t  t i m e ,  i r r e s p e c t i v e  of which spouse  had 
c o n t r a c t e d  those  debts .  T h i s  would be a r i g h t  of con t r i -  
bu t ion  between t h e  spouses,  bu t  would not g i v e  t h e  c r e d i t o r  
of one spouse d i r e c t  r i g h t s  a g a i n s t  t h e  o t h e r  spouse .  

5 . 5 2  I n  o r d e r  t o  avoid i n j u s t i c e  t o  t h e  s p o u s e s  and t o  
t h i r d  p a r t i e s  some s o l u t i o n  shou ld  be found t o  t h e  problem 
of fami ly  deb t s .  The t a s k  of  de f in ing  such debts  should 
no t  be i n s u p e r a b l e ,  s ince  they  would, i n  p r i n c i p l e ,  be the 
same a s  those  f o r  which a w i f e  unde r  t h e  p r e s e n t  l a w  is 
presumed t o  have a u t h o r i t y  t o  p l edge  h e r  husband ' s  c r ed i t .  
Our p r o v i s i o n a l  view i s  t h a t  the  second s o l u t i o n  ou t l ined  
above would be f a i r e r  than  a r u l e  under which o n l y  pos i t i ve  
n e t  e s t a t e s  were shared .  Neve r the l e s s ,  w e  t h i n k  t h a t  i n -due  
course  t h e  q u e s t i o n  of d i r e c t  j o i n t  l i a b i l i t y  of  t h e  spouses 
f o r  household debts  should be cons ide red  i n  de t a i l .  

( f )  Abuse of powers: r i g h t  t o  c la im s h a r i n g  

5 . 5 3  It is  a basic element of  t h e  community system under 
d i s c u s s i o n  t h a t  d u r i n g  t h e  marriage each spouse should be 
f r e e  t o  d e a l  w i t h  h i s  o r  h e r  p r o p e r t y ,  s u b j e c t  o n l y  t o  such 
r e s t r a i n t s  as are necessary ,  even under  a system of  sepa ra t e  
p rope r ty ,  t o  p r o t e c t  t h e  o t h e r  spouse and f ami ly .  It must, 
however, be recognised  t h a t  independence du r ing  marriage,  
when coupled w i t h  t h e  r i g h t  t o  s h a r e  on t e r m i n a t i o n  of t h e  
marr iage ,  cou ld  i n c r e a s e  t h e  dange r  of abuse. A spouse 
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might ,  f o r  example, squander h i s  assets,  or g i v e  them away, 
even t o  t h e  p o i n t  of  inso lvency ,  and t h e n  ask  t o  share the  
o t h e r  s p o u s e ' s  f i n a l  a s s e t s .  

( i )  Compensation and s e t t i n g  a s i d e  

5.54 S e v e r a l  systems have p r o v i s i o n s  cover ing  adverse  
d e a l i n g s .  Under German law, f o r  example,  t h e  f i n a l  o r  
s h a r e a b l e  a s s e t s  of a spouse,  c a l l e d  t h e  ' l s u r p l u s ' l ,  a r e  
deemed t o  i n c l u d e  t h e  amount by which t h e  spouse had 
decreased  h i s  assets by any of t h e  fo l lowing  means: 63 

( 1 )  d i s p o s i t i o n s  by way o f  g i f t ,  u n l e s s  made 
i n  s a t i s f a c t i o n  of mora l  o b l i g a t i o n s ;  

( 2 )  d i s s i p a t i o n  of assets; 

(3) t r a n s a c t i o n s  i n t e n d e d  to  depr ive  t h e  
o t h e r  spouse of b e n e f i t s .  

Only t r a n s a c t i o n s  made w i t h i n  t h e  p r e v i o u s  10 y e a r s  and 
w i t h o u t  t h e  c o n s e n t  of t h e  o t h e r  spouse a r e  t a k e n  i n t o  
account .  The German r u l e  can be i l l u s t r a t e d  by t he  
f o l l o w i n g  example: H has  a s s e t s  of 22,000 a t  t h e  end of 
t h e  marr iage ;  d u r i n g  t h e  marr iage he h a s  given away or 
squandered 24,000. H i s  f i n a l  s h a r e a b l e  a s s e t s  are  t h e r e f o r e  
c a l c u l a t e d  a s  26,000. 
t h e  end of  t h e  m a r r i a g e ,  she would pr ima f a c i e  be e n t i t l e d  
t o  f3,OOO. T h i s  is s u b j e c t  t o  the  r u l e  t h a t  t h e  o t h e r  
s p o u s e ' s  claim i s  l i m i t e d  t o  t h e  assets a c t u a l l y  a v a i l a b l e .  
I n  t h e  above example, only 22,000 i s  a c t u a l l y  a v a i l a b l e ,  so 
t h i s  would be t h e  e x t e n t  of t h e  w i f e ' s  claim. The husband 
would be l e f t  w i t h  nothing.  

63. BGB 1375 11, 111. Scandinavia  and Holland have 

Assuming t h e  w i f e  had no assets a t  

64 

comparable r u l e s  t o  d e a l  w i t h  abuse  of power: 
Pedersen (1965) 28 M.L.R. 137, 141-142. 

6 4 .  BGB 1378 11. 



5.55 
whose e q u a l i s a t i o n  c la im h a s  n o t  been s a t i s f i e d  because t h e  
o t h e r  spouse ' s  a v a i l a b l e  a s s e t s  are i n s u f f i c i e n t , i s  e n t i t l e d  
t o  make up t h e  d e f i c i t  by c l a i m i n g  i t  d i r e c t l y  f rom a t h i r d  

p a r t y  t o  whom t h e  o t h e r  spouse has  made a v o l u n t a r y  disposi-  
t i o n  wi th  t h e  i n t e n t i o n  of d e f e a t i n g  t h e  claim.65 This  r u l e  
can  be compared w i t h  s e c t i o n  16 of  t h e  Matr imonial  Proceedings 
and Proper ty  A c t  1970, under w h i c h  a n  a p p l i c a t i o n  may be 
made t o  t h e  c o u r t  d e a l i n g  w i t h  f i n a n c i a l  p r o v i s i o n  f o r  an 
o r d e r  r e s t r a i n i n g  o r  s e t t i n g  a s i d e  c e r t a i n  t r a n s a c t i o n s .  
The c o u r t  has  power t o  order  repayment and t r a n s f e r  of 
p r o p e r t y  by a t h i r d  person,  o t h e r  t h a n  a bona f i d e  purchaser 
f o r  va lue .  It i s  c l e a r  t h a t  power f o r  the c o u r t  t o  inves t i -  
g a t e  t r a n s a c t i o n s ,  and i f  n e c e s s a r y  t o  s e t  them a s i d e ,  would 
be e s s e n t i a l  under  a system of community. Such a r u l e  would 
impress  upon spouses  t h e  duty t o  have regard t o  t h e  i n t e r e s t s  
of t h e  o t h e r  spouse and c h i l d r e n .  A r u l e  s imi la r  t o  s e c t i o n  
1 6  could be adapted  f o r  t h i s  purpose.  

There  i s  a f u r t h e r  German r u l e  under which a spouse,  

( i i )  R i g h t  t o  claim a s h a r i n g  

5.56 When t h e  abuse o f  power by one spouse i s  a ser ious  
t h r e a t  t o  t h e  i n t e r e s t s  of t h e  o t h e r  spouse there i s , i n .  
some c o u n t r i e s ,  n o t  only a r i g h t  t o  compensation when t h e  
spouses '  assets a r e  shared a t  t h e  end of the  marr iage ,  but 
a l s o  a r i g h t  t o  apply  f o r  a n  e a r l i e r  sharing.66 I t  could 
be argued t h a t  any of the  f o l l o w i n g  s i t u a t i o n s  should  give 
a spouse t h e  r i g h t  t o  apply b e f o r e  t h e  end of the marriage 
f o r  t h e  community (which up t o  t h e n  h a s  been I tdeferred")  . 

65. BGB 1390 I. 

66. e . g .  Denmark, Germany and Holland: see  Pedersen  
(1965) 28 M.L.R. 137, 14.1-142; BGB 1386. 

293 



t o  be implemented and t h e  assets t o  be shared: 

I n  o u r  view, 

Where t h e  o t h e r  spouse has  wasted h i s  

assets i n  a way which p u t s  t he  f i r s t  
s p o u s e ' s  e q u a l i s a t i o n  claim i n  subs t an -  
t i a l  jeopardy. 

Where t h e  o t h e r  spouse  h a s  abused h i s  
power by d e a l i n g  w i t h  h i s  assets i n  a 
manner i n c o n s i s t e n t  w i t h  h i s  matrimonial  
o b l i g a t i o n s ,  e.g. by sale of t h e  matrimo- 
n i a l  home without  consen t .  

Where t h e  o t h e r  spouse h a s  become 
bankrup t ,  

Where t h e  spouses have  sepa ra t ed  w i t h o u t  
p r o s p e c t  of r e c o n c i l i a t i o n ;  i n  t h i s  case 
t h e  a p p l i c a t i o n  c o u l d  be made by e i t h e r  
spouse.  

r u l e s  would be needed unde r  which a spouse 
c o u l d  app ly  f o r  a n  e a r l i e r  s h a r i n g  i n  c e r t a i n  c i rcumstances.  
Once t h e r e  had been a sha r ing ,  t h e  spouses  would revert t o  
s e p a r a t i o n  of p r o p e r t y  and t h e r e  would be no f u r t h e r  sharing. 

(g)  T h i r d  par t ies :  bankruptcy 

5.57 S u b j e c t  t o  what has  been s a i d  about t h e  p o s s i b i l i t y  
of imposing j o i n t  l i a b i l i t y  towards t h i r d  p a r t i e s  i n  respec t  
o f  c e r t a i n  household o r  family d e b t s ,  t h e  community system 
would not  a l t e r  t h e  p o s i t i o n  of t h i r d  p a r t i e s  d u r i n g  t h e  
s u b s i s t e n c e  of  t h e  marriage. On t e r m i n a t i o n  of t h e  marriage 
o r  upon e a r l i e r  s h a r i n g ,  the  c l a i m  of t h e  c r e d i t o r s  of one 
spouse would have p r i o r i t y  ove r  t h e  e q u a l i s a t i o n  claim of 
t h e  o t h e r  s i n c e  o n l y  t h e  balance l e f t  a f t e r  d e d u c t i n g  
s u f f i c i e n t  t o  meet o u t s t a n d i n g  d e b t s  would be shared between 
t h e  spouses.  A s p o u s e ' s  e q u a l i s a t i o n  claim cou ld  i n c r e a s e  
t h e  asse ts  a v a i l a b l e  t o  meet h i s  d e b t s .  
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5.58 We sugges ted  above t h a t  if one spouse became 
bankrupt,  t h e  o t h e r  spouse should  have the  r i g h t  t o  c a l l  
f o r  a s h a r i n g  of assets. The o b j e c t  of t h i s  i s  t o  p ro tec t  
h i s  o r  h e r  i n t e r e s t  i n  f u t u r e  a c q u i r e d  a s s e t s .  A spouse 
should not  be ob l iged  t o  app ly ,  and if he d i d  no t  then, i n  
o u r  view, n e i t h e r  t h e  bankrupt spouse  nor h i s . t r u s t e e  i n  
bankruptcy should  have t h e  r i g h t  t o  claim a premature  
s h a r i n g  ( excep t  by agreement w i t h  t h e  o t h e r  spouse ) .  I n  
e f f e c t  t h i s  would mean t h a t  i f  t h e  husband became bankrupt 
t h e  w i f e  would be e n t i t l e d  t o  c l a i m  o r  t o  ag ree  on a 
s h a r i n g  of a s s e t s .  I f  she d i d ,  t h e  t r u s t e e  i n  bankruptcy 
would take  o v e r  t h e  husband's e q u a l i s a t i o n  c la im.  I f  she 
d i d  not c la im o r  agree t o  a d i v i s i o n ,  n e i t h e r  t h e  husband 
nor  t h e  t r u s t e e  cou ld  apply f o r  a sha r ing  u n t i l  t h e  termina- 
t i o n  of t he  mar r i age  o r  u n l e s s  t h e r e  were o t h e r  s p e c i a l  

67  c i rcumstances .  

5 . 5 9  Although a bankrupt spouse  should not be allowed 
t o  c a l l  f o r  a premature s h a r i n g  o f  assets, he shou ld  not ,  
on t h e  o t h e r  hand, be e n t i t l e d  t o  waive h i s  p o s s i b l e  f u t u r e  
e q u a l i s a t i o n  claim by agreement w i t h  t h e  o t h e r  spouse  o r  
o the rwise ,  i f  t h i s  would p r e j u d i c e  h i s  c r e d i t o r s .  Such a 
wa ive r  would be i n  e f f e c t  a d i s p o s i t i o n  i n  f avour  of the  
o t h e r  spouse,  and ought t o  come w i t h i n  the  c l a s s  of volun- 
t a r y  t r a n s f e r s  w h i c h  may be avoided  under s e c t i o n  42 of the  
Bankruptcy Act 1914. 

67. See above, p a r a .  5.56. 



( h )  S h a r i n g  of a s s e t s :  

( i )  Genera l  summary 

5.60 The  spouses '  a s s e t s  should  be shared on  t h e  
happening of any o f  t h e  f o l l o w i n g  e v e n t s :  

( a )  Divorce;  

( b )  J u d i c i a l  s e p a r a t i o n ;  

( c )  N u l l i t y ;  

(d)  Death of one spouse; 

( e )  A s u c c e s s f u l  a p p l i c a t i o n  f o r  an e a r l i e r  
s h a r i n g  i n  c e r t a i n  cases; 

( f )  By agreement.  

5.61 Each s p o u s e ' s  s h a r e a b l e  assets should t h e n  be 
c a l c u l a t e d  as  fo l lows:  

( a )  H i s  t o t a l  a s s e t s  should  be valued. 

(b)  The v a l u e  of any g i f t s  o r  o t h e r  d i s p o s i t i o n s  
made i n  abuse of power should be added. 

( c )  Outs tanding  d e b t s  should  be deducted.  I n  
t h e  case of any d e b t s  for which s p o u s e s  
s h a r e d  r e s p o n s i b i l i t y ,  c o n t r i b u t i o n  could  
be claimed. T h i s  would a f f e c t  t h e  r e s u l t  
o n l y  where t h e  spouse who was l i a b l e  t o  
pay the  t h i r d  p a r t y  had ,  o r  migh t  have ,  a 
n e g a t i v e  balance.  
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(d)  The va lue  of pre-marr iage p r o p e r t y  and 
p r o p e r t y  acqui red  by g i f t  o r  i n h e r i t a n c e  
d u r i n g  t h e  marr iage  should be deducted.  

( e )  The balance,  i f  any ,  would be s h a r e a b l e .  

S u b j e c t  t o  what h a s  been s a i d  a b o u t  t h e  claim for contr ibu-  
t i o n  t o  j o i n t  d e b t s ,  a nega t ive  ba lance  would n o t  be taken 
i n t o  account .  The spouse whose ba lance  of s h a r e a b l e  a s s e t s  
w a s  l e s s  than  t h a t  of  t h e  o t h e r  spouse would be e n t i t l e d  t o  
a ba lanc ing  or e q u a l i s a t i o n  claim t o  b r i n g  h i s  s h a r e  up t o  
h a l f  t h e  t o t a l  a s s e t s  of both spouses .  S u b j e c t  t o  provis ions  
concerning t h e  r i g h t  t o  c la im s p e c i f i c  a s s e t s , 6 8  t h e  claim 
would g i v e  rise t o  a money debt .  

E X A M P L E  
H W 

T o t a l  a s s e t s  on t e r m i n a t i o n  of marr iage  210,000 81,000 
- Add: d i s p o s i t i o n s  t o  

3 r d  p a r t i e s  

Deduct: o u t s t a n d i n g  d e b t s  

+ 2 , 5 0 0  
212,500 

- 2.000 - 500 
210,500 efoo 

Deduct: pre-marriage proper ty ,  
g i f t s  and proper ty  i n h e r i t e d  
from t h i r d  p a r t i e s  - 3,000 

27,500 2500 

W h a s  an e q u a l i s a t i o n  c la im t o  23,500 .....- 27.500 + 23,500 
24,000 24,000 

68. Below, p a r a s .  5.72-5.75. 
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( i i )  Divorce,  m l l i t y  o r  j u d i c i a l  s e p a r a t i o n  

5.62 I n  proceedings  f o r  d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  
s e p a r a t i o n  e i t h e r  spouse should be e n t i t l e d  t o  a p p l y  f o r  
a s h a r i n g  of a s s e t s .  F o r  t h i s  purpose ,  the  f i n a l  a s s e t s  
and d e b t s  would be va lued  a s  a t  t h e  d a t e  of t h e  f i n a l  
decree, though t h e  r i g h t  t o  a p p l y  might ,  w i t h  leave, be 
e x e r c i s a b l e  thereafter.  I f  no a p p l i c a t i o n  were made i t  
would be assumed t h a t  each was c o n t e n t  w i t h  t h e  s t a t u s  
quo, i .e .  t h a t  no e q u a l i s a t i o n  payment was needed i n  order  
to effect an e q u a l  s h a r i n g  of t h e i r  assets. 

5.63 Should t h e  c o u r t  have power t o  vary t h e  spouses '  
s h a r e s ?  Some c o u n t r i e s  provide f o r  a l i m i t e d  power  of 
~ a r i a t i o n . ~ ~  
c l o s e l y  l i nked  t o  t h e  c o u r t ' s  power t o  award f i n a n c i a l  
p r o v i s i o n .  On a d e c r e e  of d i v o r c e ,  n u l l i t y  o r  j u d i c i a l  
s e p a r a t i o n ,  the c o u r t  has  w i d e  powers t o  make any of  the 

I n  England t h e  q u e s t i o n  of v a r i a t i o n  i s  

f o l l o w i n g  o r d e r s  i n  favour  of a spouse  o r  c h i l d  o f  t h e  
f a m i l y  : 70 

( a )  p e r i o d i c a l  payments, secured o r  unsecured;, 

(b )  lump sum payments; 

( c )  t r a n s f e r s  or s e t t l e m e n t s  of any p r o p e r t y  
of  e i t h e r '  spouse; 

( d )  v a r i a t i o n  of any a n t e - n u p t i a l  o r  p o s t -  
n u p t i a l  s e t t l e m e n t .  

I n  e x e r c i s i n g  these powers t h e  c o u r t  must have regard, i n t e r  
a l i a ,  t o  t h e  means ( i n c l u d i n g  p r o p e r t y )  and needs of the 
par t ies ,  t h e  l e n g t h  of t h e  m a r r i a g e ,  t h e  c o n t r i b u t i o n s  made 

69 ,  See para .  5 .18 above. 

70. Matr imonial  Proceedings and Proper ty  Act 1970, ss.2-4; 
s e e  Appendix 111, p.323 below. 



by each p a r t y  t o  t h e  w e l f a r e  of t h e  fami ly ,  and t h e  l o s s  of 
any b e n e f i t s  such as a pension a s  a r e s u l t  of t h e  divorce.  
The c o u r t  must e x e r c i s e  i t s  powers “ t o  place t h e  p a r t i e s ,  
so f a r  as i t  is  p r a c t i c a b l e  and,  having  regard t o  t h e i r  
conduct ,  j u s t  t o  do so,  i n  t h e  f i n a n c i a l  p o s i t i o n  i n  which 
t h e y  would have been i f  t h e  m a r r i a g e  had not broken down 
and each had p r o p e r l y  discharged h i s  o r  her  f i n a n c i a l  ob l i -  
g a t i o n s  and r e s p o n s i b i l i t i e s  towards t h e  o t h e r  .lr7’ 

71 

5.64  These powers a r e  f a r  w i d e r  than  those  i n  t h e  
c o u n t r i e s  whose community systems we have c o n s i d e r e d  i n  
the  Paper. N e v e r t h e l e s s ,  i n  o u r  view they should  not be 
abandoned i f  a system of community were in t roduced  here .  
We envisage  t h a t  i n  t h e  m a j o r i t y  of c a s e s  a spouse would 
apply  f o r  both a d i v i s i o n  of p r o p e r t y  and f i n a n c i a l  provi- 
s i o n .  The e q u a l i s a t i o n  c la im would be c a l c u l a t e d  (by 
agreement o r  by t h e  c o u r t )  b e f o r e  t h e  c o u r t  cons idered  
whether  any o r d e r  f o r  f i n a n c i a l  p r o v i s i o n  should be made. 
I n  some c a s e s ,  however, a spouse n i g h t  not wish t o  c la im 
e q u a l i s a t i o n ,  e.g. where t h e r e  w a s  no proper ty ,  o r  where 
t h e  assets of each spouse were e q u a l .  F a i l u r e  t o  make an 
e q u a l i s a t i o n  claim would not  p r e v e n t  a spouse from applying 
f o r  f i n a n c i a l  p rovis ion:  b u t ,  h a v i h g  e l e c t e d  n o t  t o  claim, 
a spouse could n o t  l a t e r  c la im e q u a l i s a t i o n ,  e.g. i f  d i s -  

s a t i s f i e d  w i t h  t h e  o r d e r  f o r  f a m i l y  provis ion .  I n  o t h e r  
c a s e s  a spouse might e l e c t  t o  a p p l y  f o r  e q u a l i s a t i o n  without 
a s k i n g  f o r  f i n a n c i a l  p r o v i s i o n ,  e.g. where t h a t  spouse was 
l a r g e l y  t o  blame f o r  t h e  breakdown. 

71. s.5 ( 1 ) .  
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5.65 To summarise,  under t h e  system we e n v i s a g e ,  e i t h e r  
spouse should be e n t i t l e d  t o  a p p l y  f o r  a s h a r i n g  of 
assets o r  f o r  f i n a n c i a l  p r o v i s i o n  o r  f o r  both. The time 
l i m i t  f o r  apply ing  would be t h e  same. The c o u r t  would 
e x e r c i s e  i t s  powers t o  award f i n a n c i a l  p r o v i s i o n  i n  t h e  
l i g h t  of the p a r t i e s '  f i n a n c i a l  p o s i t i o n  a d j u s t e d  a s  a 
r e a l i l t  of any o r d e r  made on t h e  e q u a l i s a t i o n  c l a i m .  The 
p r i n c i p l e s  on which t h e  c o u r t ' s  powers a r e  a t  p r e s e n t  
e x e r c i s e d  might  have t o  be r e c o n s i d e r e d  i n  the l i g h t  of 
t h e  p r i n c i p l e s  of  s h a r i n g ,  bu t  i n  g e n e r a l  we e n v i s a g e  t h a t  
t h e  c o u r t  would r e t a i n  broad powers t o  order  f i n a n c i a l  
p r o v i s i o n .  I n  view of t h i s ,  i t  would be unnecessary t o  
c o n s i d e r  i n t r o d u c i n g  a g e n e r a l  power t o  vary t h e  spouses '  
s h a r e s ,  s i n c e  t h e  p r i n c i p l e s  upon which  such a power would 
be e x e r c i s e d  would n o t  vary m a t e r i a l l y  from t h o s e  now 
a p p l i e d  i n  a s s e s s i n g  f i n a n c i a l  p r o v i s i o n ,  For example,  
under  i t s  p r e s e n t  powers t h e  c o u r t  can  c o n s i d e r  such  things 
as  t h e  d u r a t i o n  of t h e  marr iage and t h e  c o n t r i b u t i o n  of 
each spouse t o  t h e  w e l f a r e  of  t h e  f a m i l y .  Where t h e r e  was 
a n  a p p l i c a t i o n  f o r  a d i v i s i o n  independent  of any o t h e r  
mat r imonia l  p roceedings  i t  would have t o  be c o n s i d e r e d  - 

whether  a s p e c i a l  power of v a r i a t i o n  w a s  r e q u i r e d .  W e  
l e a v e  t h i s  q u e s t i o n  open. 

( i i i )  Death 

5.66 On the  death of a spouse,  t h e  e q u a l i s a t i o n  claim 
would a f f e c t  t h e  s u r v i v i n g  spouse and t h e  b e n e f i c i a r i e s  of 
t h e  deceased under  h i s  w i l l  o r  i n t e s t a c y .  I n  c o n t r a s t  
w i t h  t h e  p o s i t i o n  where a marriage i s  ended by a decree ,  
l i t i g a t i o n  between t h e  p a r t i e s  would not  normally be i n  
p r o g r e s s ,  and e v e r y  e f f o r t  should be made t o  a v o i d  it. 
Hence, t h e  r u l e s  f o r  s h a r i n g  on t h e  death of a s p o u s e  
should  be framed so  a s  t o  a l l o w  the e q u a l i s a t i o n  c l a i m  t o  
be a s c e r t a i n e d  by t h e  s u r v i v o r  and the personal  represent -  
a t ives  wi thout  r e s o r t  t o  t h e  c o u r t .  There a r e  c e r t a i n  
s p e c i a l  problems, which should be considered.  



Balance owing by the  s u r v i v o r  t o  t h e  es ta te  

5.67 I n  some c a s e s  the  s u r v i v o r ' s  shareable  assets 
may exceed t h o s e  of t h e  deceased. The Family Law P r o j e c t  - 

of t h e  Ontar io  Law Reform Commission has  sugges ted  t h a t  
the s u r v i v o r  should  never  be c a l l e d  upon t o  make a balancing 
payment i n t o  t h e  estate.73 German l a w  goes f u r t h e r  and 
assumes t h a t  the s u r v i v o r  is  a lways  e n t i t l e d  t o  a f i x e d  
t l e q u a l i s a t i o n "  claim of one-quarter  of the d e c e a s e d ' s  e s t a t e  .74 
I f  no e q u a l i s a t i o n  c la im were a l lowed on behalf  of t h e  e s t a t e ,  
t h e  deceased would be depr ived ,  by t h e  a c c i d e n t  of dying 
first,  of bequea th ing  t o  h i s  o r  h e r  dependants or ; .e la t ives  
( e . g .  c h i l d r e n  of  a n  e a r l i e r  marr iage)  the  amount which would 
have been due. The c la ims  of dependants  of t h e  deceased f o r  
f a m i l y  p r o v i s i o n  from t h e  e s t a t e  would a l s o  be r e s t r i c t e d  t o  
what t h e  deceased a c t u a l l y  owned a t  t h e  t i m e  of death.  On 
the  o t h e r  hand, looking  a t  t h e  matter from a p r a c t i c a l  po in t  
of view, i f  the  deceased spouse d i ed  i n t e s t a t e ,  t h e  survivor  
would i n  most cases r e c e i v e  t h e  b u l k  of  the e s t a t e ;  it seems 
p o i n t l e s s  t o  c o n s i d e r  w h e t h e r  t h e  e s t a t e  should be increased 
by means of a b a l a n c i n g  claim a g a i n s t  the  s u r v i v o r ,  when 
most of i t  i s  going  t o  t h e  s u r v i v o r .  The q u e s t i o n  of a 
ba lanc ing  c l a i m  i n  favour  of t h e  e s t a t e  i s  l i k e l y  t o  be of 
p r a c t i c a l  importance only i n  t h o s e  c a s e s  where t h e  deceased 
made a w i l l  l e a v i n g  s u b s t a n t i a l  b e q u e s t s  t o  t h i r d  p a r t i e s .  
I f ,  i n  such c a s e s ,  t h e  e s t a t e  could  make a b a l a n c i n g  claim 
a g a i n s t  t h e  s u r v i v o r  t h e  l a t t e r  might have t o  s u r r e n d e r  h i s  
o r  h e r  a s s e t s  f o r  the  b e n e f i t  o r  a s t r a n g e r .  T h i s  would 
appear  t o  be i n c o n s i s t e n t  w i t h  one of t h e  g e n e r a l  aims of 
t h e  Paper - i . e .  t o  ensure t h a t  a surv iv ing  spouse has  a 
reasonable  s h a r e  of t h e  fami ly  assets. It  would apply the 
p r i n c i p l e  of s h a r i n g  between spouses  f o r  the  b e n e f i t  of 

73. Proper ty  S u b j e c t s ,  Vol. 111, pp.560-561 , 563 ( r e v . ) .  

74. BGB 1371; Cohn, Manual of German Law, Vol. I ,  s.518. 
Only i f  t h e  s u r v i v o r  c la ims  l e g a l  r i g h t s  of  i n h e r i t a n c e  
i s  t h e  a c t u a l  ba lanc ing  c l a i m  c a l c u l a t e d ,  



t h i r d  p a r t i e s .  On ba lance ,  i t  i s  o u r  p r o v i s i o n a l  view t h a t  
a s u r v i v o r  should n o t  be r e q u i r e d  t o  make an e q u a l i s a t i o n  
payment i n t o  t he  e s t a t e .  

I n t e s t a c y  

5 . 6 8  The o b l i g a t i o n  of t h e  e s t a t e  t o  meet t h e  s u r v i v o r ' s  
e q u a l i s a t i o n  c l a i m  should i n  p r i n c i p l e  be c o n s i d e r e d  as an 
o b l i g a t i o n  independent  of any r i g h t s  t h e  s u r v i v o r  may have 
on i n t e s t a c y .  The r u l e s  of i n t e s t a t e  success ion  should ,  
t h e r e f o r e ,  apply  o n l y  t o  t h e  b a l a n c e  of the  estate.  The 
p r e s e n t  r u l e s  of  i n t e s t a t e  s u c c e s s i o n ,  framed i n  t h e  absence 
of  any system of community, g i v e  t h e  surv iv ing  s p o u s e  an 
e x t e n s i v e  i n t e r e s t  i n  t h e  e s t a t e  of  t h e  deceased. It i s  
c lear  t h a t  i f  a system of community w e r e  i n t r o d u c e d  i n  
England, t h e  r u l e s  of i n t e s t a t e  s u c c e s s i o n  would have t o  be 
r e c o n s i d e r e d ,  i n  o r d e r  t o  take  i n t o  account  t h e  p o s s i b l e  
r ights a s u r v i v o r  might  have t o  a n  e q u a l i s a t i o n  claim. I t  
would,  o f  course ,  be inconvenient  t o  have d i f f e r e n t  r u l e s  
of  i n t e s t a c y  a c c o r d i n g  t o  w h e t h e r  t h e  p a r t i e s  w e r e  governed 
by the  community system o r  had c o n t r a c t e d  out .  One simple 
s o l u t i o n  would be t o  regard the  s u r v i v o r ' s  s h a r e  o f  the  
community assets a s  being i n  p a r t i a l  ( o r  f u l l )  s a t i s f a c t i o n  
of  t h e  r i g h t s  due on i n t e s t a c y .  Another  s o l u t i o n  would be 
to  provide  t h a t  on a n  i n t e s t a c y  t he  s u r v i v o r  should  have no 
e q u a l i s a t i o n  claim, t h e  i n t e s t a c y  r u l e s  being drawn i n  a way 
s u f f i c i e n t l y  f a v o u r a b l e  t o  t h e  s u r v i v i n g  spouse t o  cover  any 
such c la im.  T h i s  m a t t e r ,  whi le  r e q u i r i n g  d e t a i l e d  considera-  
t i o n ,  does not  r e a l l y  p r e s e n t  any g r e a t  d i f f i c u l t y .  



E s t a t e  duty  

5.69 Should t h e  balance owed by t h e  e s t a t e  t o  t h e  
s u r v i v o r  be regarded  a s  proper ty  p a s s i n g  on death? I n  our 
view, t h e  e q u a l i s a t i o n  of t h e  spouses '  a s s e t s  on t h e  term- 
i n a t i o n  of t h e  marr iage  ought t o  be regarded a s  a proper ty  
r igh t ,  r a t h e r  t h a n  a s  a r i g h t  of success ion .  I n  o t h e r  
words,  t h e  b e n e f i c i a l  i n t e r e s t  of t h e  spouse e n t i t l e d  t o  
the e q u a l i s a t i o n  should  be cons ide red  t o  have been a l r eady  
i n  e x i s t e n c e ,  i n  a n  inchoate  form, though it c o u l d  not  be 
d i r e c t l y  enforced .  I n  accordance w i t h  t h i s  p r i n c i p l e ,  our 
p r o v i s i o n a l  view i s  t h a t  t h e  amount due t o  t h e  s u r v i v o r  
should  not  be regarded as p r o p e r t y  pas s ing  on death.  75 

Family p r o v i s i o n  

5.70 Our p r o v i s i o n a l  view i s  t h a t  even i f  a community 
system w e r e  i n t roduced ,  i t  would be necessary t o  r e t a i n  
f ami ly  p r o v i s i o n  l aw.  The r i g h t  o f  t h e  su rv ivo r  t o  apply 
f o r  f ami ly  p r o v i s i o n  from t h e  estate i s  founded on t h e  
con t inu ing  o b l i g a t i o n  of each spouse  t o  main ta in  t h e  o ther ,  
a n  o b l i g a t i o n  which i s  not  n e c e s s a r i l y  brought t o  a n  end on 
t h e  t e rmina t ion  of t h e  marriage by d ivo rce  o r  by dea th .  
The c o u r t  should ,  i n  ou r  view, r e t a i n  i t s  powers t o  order  
f ami ly  p r o v i s i o n  f o r  a su rv iv ing  spouse.  The number of 
a p p l i c a t i o n s  m i g h t ,  of cour se ,  be reduced by t h e  in t roduc-  
t i o n  of a coirmunity system, s i n c e  a su rv iv ing  spouse  whose 
assets were less t h a n  those  of t h e  deceased would be e n t i t l e d  

75. I n  Unha Fami l i e s  t h e  r e p o r t  of a Working P a r t y  
set up :ythe Women's N a t i o n a l  Advisory Committee of  
t he  Conse rva t ive  and Un ion i s t  P a r t y ,  i t  w a s  recommended 
t h a t  a lower rate of duty shou ld  apply between husband 
and w i f e  (No.34, p.42),and t h a t  e s t a t e  du ty  on the  
mat r imonia l  home should be postponed d u r i n g  the  l i f e  
of t h e  s u r v i v i n g  spouse (No.35, p.42). See  a l s o  
H.C. O f f i c i a l  Report ,  Vo1.816, 4 May 1971, ~ 0 1 . 3 1 7 ,  
pa ra .  1.63, n. 138 above. 
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t o  make an e q u a l i s a t i o n  claim. The surv iv ing  spouse  should,  
i n  o u r  view, be e n t i t l e d  t o  a p p l y  e i t h e r  f o r  a s h a r i n g  of 
a s s e t s  o r  f o r  f a m i l y  p r o v i s i o n  from t h e  e s t a t e  o r  f o r  both. 

V a r i a t i o n  

5.71 Where a s u r v i v i n g  spouse makes an e q u a l i s a t i o n  
claim a g a i n s t  t h e  estate,  should there be any power t o  vary 
t h e  amount due a p a r t  from the power t o  award f a m i l y  provis ion  
t o  t h e  s u r v i v o r ?  For  example, i f  o t h e r  dependants  of t h e  
deceased apply f o r  fami ly  p r o v i s i o n  should t h e i r  c l a i m  be 

l i m i t e d  t o  the d e c e a s e d ' s  s h a r e  of  the  j o i n t  a s s e t s ,  o r  
should  i t  be p o s s i b l e  t o  reduce the  s u r v i v o r ' s  share f o r  
t he i r  b e n e f i t ?  The s u r v i v o r ' s  e q u a l i s a t i o n  c l a i m  would not 
normally exceed h a l f  t h e  n e t  a s s e t s , 7 6  s o  t h a t  t h e  e s t a t e  
could  never  be reduced by more t h a n  h a l f .  I t  seems t o  u s  
t h a t  t h e  i n t e r e s t  of  t h e  s u r v i v o r  i n  t h e  e q u a l i s a t i o n  claim 
should be regarded  a s  a p r o p r i e t a r y  r ight  which takes prec- 
edence o v e r  t h e  deceased ' s  o b l i g a t i o n s  t o  o t h e r  dependants.  
F o r  t h i s  reason  o u r  view is t h a t  t h e  s u r v i v o r ' s  e q u a l i s a -  
t i o n  c la im should  n o t  be reduced when o t h e r  dependants  apply 
f o r  f ami ly  provis ion ,77  n o r  should  there  be any o t h e r  power 
t o  vary  t h e  amount due t o  t h e  s u r v i v o r  on t h e  e q u a l i s a t i o n  
claim. 

76. Except where t h e r e  had been a t r a n s a c t i o n  i n  abuse of 
power, o r  where t h e  deceased ' s  e s t a t e  was l i a b l e  t o  
c o n t r i b u t e  t o  any d e b t s  i n c u r r e d  by t h e  s u r v i v o r ,  t h e  
e q u a l i s a t i o n  c l a i m  could n o t  exceed 505'. of t h e  net  
e s t a t e .  

concerning l e g a l  r i g h t s :  see p a r a s .  4.67-4.68 above. 
77. T h i s  can be c o n t r a s t e d  w i t h  o u r  p r o v i s i o n a l  view 
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( j )  S e t t l i n g  t h e  c la im:  s p e c i f i c  assets 

( i )  Div is ion  o t h e r  t h a n  on dea th  

5 .72  I n  p r i n c i p l e ,  t he  e q u a l i s a t i o n  claim would not 
a t t a c h  t o  any s p e c i f i c  i t e m  but  should be s e t t l e d  by a money 
payment. There might be cases where a n  immediate cash pay- 
ment would cause  hardship  t o  t h e  p a y e r ,  f o r  example,  where 
t h e  only  s u b s t a n t i a l  a s s e t  c o n s i s t e d  of s h a r e s  i n  a pr iva te  
company. I n  such cases the  c o u r t  should have power to  order  
payment by i n s t a l m e n t s  on whatever  terms seemed reasonable ,  
o r  by the  c r e a t i o n  of  a charge o r  mortgage. The i n t e r e s t s  
of both spouses  should be cons idered .  T h i s  power would be 
o f  p a r t i c u l a r  importance i n  t h e  case of an a p p l i c a t i o n  f o r  
a d i v i s i o n  b e f o r e  the  end of  t he  marr iage,  a s  i n  t h i s  case 
t h e  c o u r t ' s  powers t o  o r d e r  f i n a n c i a l  p r o v i s i o n  would not 
come i n t o  o p e r a t i o n .  

5.73  I n  o t h e r  c a s e s  i t  might be i n  t h e  i n t e r e s t s  of the  
payee spouse t o  have a s p e c i f i c  i t e m  of p r o p e r t y  ( f o r  example, 
the  matr imonial  home) r a t h e r  t h a n  a lump sum payment. The 
c o u r t  a l r e a d y  h a s  poiver t o  t r a n s f e r  and s e t t l e  t h e  property 
of t h e  spouses  on a d ivorce ,  j u d i c i a l  s e p a r a t i o n  o r  n u l l i t y .  
The i n t e r - r e l a t i o n  of these  powers and t h e  power t o  a l l o c a t e  
s p e c i f i c  i t ems  i n  s e t t l e m e n t  of a n  e q u a l i s a t i o n  claim would 
have t o  be cons idered;  our  p r o v i s i o n a l  view is  t h a t  s i m i l a r  
p r i n c i p l e s  should apply  t o  each power. If t h e  v a l u e  of a 
s p e c i f i c  a s s e t  a l l o c a t e d  t o  a spouse exceeded t h e  amount of 
t h a t  spouse ' s  e q u a l i s a t i o n  claim (and  could n o t  be indepen- 
d e n t l y  j u s t i f i e d  under  p r e s e n t  powers) the  c o u r t  should have 
power t o  a l l o c a t e  on terms as t o  repayment of the  balance by 
t h a t  spouse. 

78 

78 .  Matrimonial  Proceedings and Proper ty  Act 1970, 
ss. 4 and 5. 
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(ii) Death 

5.74 For  a community s y s t e m  t o  be workable,  i t  should,  
as  w i t h  l e g a l  r ights ,  i n  most c a s e s  be p o s s i b l e  f o r  t h e  
e q u a l i s a t i o n  c l a i m  t o  be s e t t l e d  between the  s u r v i v o r  and 
t h e  p e r s o n a l  r e p r e s e n t a t i v e s  w i t h o u t  r e s o r t  t o  t h e  c o u r t .  
Although we have no cons idered  t h e  matter i n  d e t a i l ,  our 
p r o v i s i o n a l  view i s  t h a t  i f  t h e  deceased  had made a s p e c i f i c  
beques t  t o  t h e  s u r v i v o r ,  t h i s  s h o u l d  n o t  be regarded a s  p a r t  
o f  t h e  amount due under  t h e  e q u a l i s a t i o n  claim u n l e s s  there  
w e r e  a n  e x p r e s s  d e c l a r a t i o n  t o  t h a t  e f f e c t . 7 9  the surv ivor  
should be e n t i t l e d  t o  take  t h e  b e q u e s t  i n  a d d i t i o n  t o  the 
e q u a l i s a t i o n  payment. Unless t h e  deceased gave i n s t r u c t i o n s ,  
t h e  ba lance  due t o  t h e  s u r v i v o r  should  be met by apply ing  
assets i n  t h e  o r d e r  l a i d  down by t h e  A d m i n i s t r a t i o n  of 
Estates Act 1925." 
problems,  s i n c e  t h e  s u r v i v o r ' s  r ights would u s u a l l y  exceed 
t h e  e q u a l i s a t i o n  c l a i m ,  i f  any such c l a i m  were a l l o w e d ,  

On i n t e s t a c y  there  should n o t  be any 

81 

5.75 I t  i s  o u r  view t h a t ,  a s  a g e n e r a l  r u l e ,  t h e  survivor  
should  n o t  be e n t i t l e d  a s  of r i g h t  to  any s p e c i f i c  i t e m  - 

forming p a r t  of  t h e  e s t a t e  i n  p r e f e r e n c e  t o  o t h e r  b e n e f i c i -  
a r i e s .  There a r e  two p o s s i b l e  e x c e p t i o n s .  The f i rs t  i s  t h a t  
i f  t h e  s u r v i v o r  a l r e a d y  shared  t h e  b e n e f i c i a l  i n t e r e s t  i n  
any p r o p e r t y ,  he o r  s h e  should be e n t i t l e d  t o  take t h a t  i tem 
i n  s a t i s f a c t i o n  of  t h e  e q u a l i s a t i o n  c la im.  If t h e  deceased ' s  
i n t e r e s t  i n  t h a t  i t e m  exceeded the s u r v i v o r ' s  e q u a l i s a t i o n  
c l a i m ,  t h e  s u r v i v o r  should be e n t i t l e d  t o  pay t h e  balance 
i n t o  t h e  e s t a t e .  The o t h e r  e x c e p t i o n  would a r i s e  where t h e  
s u r v i v o r  made a n  a p p l i c a t i o n  f o r  f a m i l y  provis ion .  The cour t  
would then  have power t o  d i r e c t  t h a t  t h e  o r d e r  f o r  fami ly  

79. T h i s  can be c o n t r a s t e d  w i t h  t h e  r u l e  we s u g g e s t e d  f o r  

80. F i r s t  Schedule ,  P a r t  11; t h i s  w a s  suggested i n  

81. See above, p a r a .  5 .68.  
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p r o v i s i o n  o r  t h e  e q u a l i s a t i o n  c laim be  m e t  by t h e  t r a n s f e r  
of  s p e c i f i c  assets. 

5 CONCLUSIONS AND SUMMARY 

( a )  Gene ra l  

5.76 The main advantage of a community system i s  t h a t  
i t  would o p e r a t e  on f i x e d  p r i n c i p l e s ;  t h e  spouse w i t h  fewer 
assets would no t  have t o  depend on  t h e  c o u r t ' s  d i s c r e t i o n a r y  
power t o  o b t a i n  p r o p e r t y  rights on  t h e  t e rmina t ion  o f  marri- 
age. A community system would give p r a c t i c a l  e f f ec t  t o  the  
p r o p o s i t i o n  t h a t  marriage is a p a r t n e r s h i p ,  and s h o u l d  t o  
sme e x t e n t  reduce d i s p u t e s  a s  t o  t h e  ownership of proper ty ,  
by ach iev ing  e q u a l i t y  of  assets  a t  t h e  end of marriage. 

5.77 On t h e  o t h e r  hand, a system which o p e r a t e s  on  
f i x e d  p r i n c i p l e s  cannot  t a k e  account  of  t h e  s p e c i a l  circum- 
s t a n c e s  of each case. A community system might give an  
undeserved b e n e f i t  t o  a spouse whose c o n t r i b u t i o n  t o  t h e  
marriage had been n i l ,  and who had f a i l e d  t o  f u l f i l  h i s  o r  
h e r  matr imonial  o b l i g a t i o n s .  Although i t  would n o t  be essen- 
t i a l  f o r  spouses  t o  keep d e t a i l e d  r e c o r d s  of t h e i r  property- 
t r a n s a c t i o n s ,  t h e  system might work u n f a i r l y  t o  the  disadvantage 
of  a spouse who had not  done so. A system of community would 
n o t  r ep lace  t h e  p r e s e n t  l a w s  of f i n a n c i a l  p r o v i s i o n  and family 
p r o v i s i o n ,  which depend on d i s c r e t i o n a r y  f a c t o r s .  Nor would 
i t  e l i m i n a t e ,  bu t  might tend  t o  increase, e n q u i r i e s  by t h e  
c o u r t  i n t o  t r a n s a c t i o n s  which  may p r e j u d i c e  a s p o u s e ' s  
i n t e r e s t  i n  t h e  s h a r e a b l e  assets. 
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( b )  R e l a t i o n  between a community system and 
o t h e r  m a t t e r s  c o n s i d e r e d  

( i )  Co-ownership of t h e  matr imonial  home 

5.78 A system o f  co-ownership o f  t h e  mat r imonia l  home 
would be compatible  e i t h e r  wi th  a sys tem of s e p a r a t e  
p r o p e r t y ,  o r  w i t h  a system of community of p r o p e r t y .  One 
d i f f e r e n c e  i n  e f f e c t  between community and co-ownership 
would be t h a t  co-ownership would give t h e  non-owner spouse 
a n  immediate i n t e r e s t  i n  t h e  home, whereas a community 
system of t h e  t y p e  d i s c u s s e d  would g i v e  t h e  non-owner a 
d e f e r r e d  e q u a l i s a t i o n  claim.  Where t h e  home w a s  t h e  only 
asset,  co-ownership would have t h e  e f f e c t  of an immediate 
community. 

5.79 Another d i f f e r e n c e  between co-ownership and commu- 
n i t y  would be t h a t  under  co-ownership t h e  spouses  would 
s h a r e  j u s t  one asset ,  whereas u n d e r  community t h e y  would 
s h a r e  t h e  v a l u e  of  t h e  a s s e t s  a c q u i r e d  during t h e  marr iage.  
Where there were no s u b s t a n t i a l  a s s e t s  o t h e r  t h a n  t h e  home 
t h e  e f f e c t  would be s i m i l a r ,  e x c e p t  t h a t  under co-ownership- 
t h e  s h a r i n g  would be immediate and n o t  delayed a s  under  
community. But where t h e r e  were o t h e r  a s s e t s  a p r i n c i p l e  
o f  sharing l i m i t e d  t o  j u s t  one a s s e t  could lead  t o  anomalies 
( e . g .  where one spouse owned assets of  s i m i l a r  v a l u e  which 
d i d  not  have t o  be s h a r e d ) ,  A w i d e r  p r i n c i p l e  of s h a r i n g  
might  appear  f a i r e r  i n  such c a s e s ,  b u t  would i n v o l v e  a more 
compl ica ted  and n o v e l  system of r u l e s .  

( i i )  Occupat ion of t h e  mat r imonia l  homo: u s e  
and enjoyment of t h e  household goods 

5.80 I n  p a r t s  1 and 2 of t h e  Paper  we c o n s i d e r e d  ways 
i n  which t h e  l a w  could  p r o t e c t  t h e  r i g h t  of t h e  non-owner 
spouse t o  occupy t h e  matr imonial  home and to  r e t a i n  t h e  use 
of t h e  household goods.  The system o f  community we have 
d i s c u s s e d  would n o t  a l t e r  the ownership of propor ty  dur ing  
the  marr iage ,  and would not  e l i m i n a t e  t h e  need f o r  t h e  
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improved systems of  p r o t e c t i o n  which we have proposed.  

( i i i )  Legal r i g h t s  of i n h e r i t a n c e  

5.81 A system o f  legal r igh ts  w a s  p u t  forward as' an 
a l t e r n a t i v e  t o  a system of community of  p rope r ty  as  a means 
of  s h a r i n g  a s s e t s  on t h e  dea th  o f  a spouse. There a r e  
s e v e r a l  important  d i f f e r e n c e s :  community would , t ake  i n t o  
accoun t  t h e  assets  of both spouses  acqu i r ed  d u r i n g  t h e  
marriage, whereas legal r i g h t s  of i n h e r i t a n c e  would opera te  
on t h e  deceased ' s  es ta te ,  i r r e s p e c t i v e  of when i t  was 
acqu i red ,  and would t a k e  no accoun t  o f  t h e  s u r v i v o r ' s  a s s e t s  
( e x c e p t ,  p o s s i b l y ,  where they  were de r ived  from t h e  deceased);  
t h e  community system would l eave  t h e  su rv ivo r  w i t h  a t  least  
h a l f  t h e  v a l u e  of  t h e  assets a c q u i r e d  du r ing  t h e  marr iage,  
whereas legal  r i g h t s  would give the s u r v i v o r  a share of t he  
deceased ' s  estate which might leave him with more o r  less 
t h a n  h a l f ;  community would o p e r a t e  on  dea th  and o n  d ivorce ,  
whereas legal  r i g h t s  would o p e r a t e  o n l y  on dea th .  

5.82 The above comparison may sugges t  t h a t  a community 
system would be f a i r e r  than a system of  l e g a l  rights. 
However, i f  one c o n s i d e r s  t h e  r e l a t ive  merits of e a c h  system 
as  a measure t o  overcome d i s i n h e r i t a n c e ,  t h e  b a l a n c e  i n  
f a v o u r  of community i s  less s t r o n g .  The community system 
would make it necessa ry  t o  work o u t  t h e  e q u a l i s a t i o n  claim 
whenever a marriage terminated i n  d e a t h  and a c c o r d i n g l y ,  t o  
v a l u e  t h e  assets of  both spouses.  On t h e  o t h e r  hand, s ince  
t h e  number of cases of  d i s i n h e r i t a n c e  i s  small, legal r i g h t s  
of i n h e r i t a n c e  would be  re l ied  on i n  comparat ively f e w  cases ;  
o n l y  one e s t a t e ,  t h a t  of t h e  deceased ,  would need t o  be 
va lued ,  and t h i s  would have t o  be done i n  any event .  
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( i v )  F i n a n c i a l  p r o v i s i o n  and family p r o v i s i o n  

5 . 8 3  W e  have a l r e a d y  i n d i c a t e d  t h a t  i n  o u r  v iew a system 
of  community of p r o p e r t y  could n o t  a t  p r e s e n t  r e p l a c e  the 
law of f i n a n c i a  p r o v i s i o n  a f t e r  a d i v o r c e ,  j u d i c i a l  separa- 
t i o n  o r  n u l l i t y  o r  t h e  law of f a m i l y  p r o v i s i o n ,  amended i n  
accordance w i t h  o u r  proposa ls .  The community system would 
provide  f o r  t h e  e q u a l i s a t i o n  of t h e  assets acqui red  dur ing  
t h e  marr iage i n  accordance wi th  f i x e d  p r i n c i p l e s .  The f a c t  
t h a t  t h e  s h a r e  r e c e i v e d  by a spouse would not  be determined 
by r e f e r e n c e  t o  d i s c r e t i o n a r y  f a c t o r s  may be s e e n  a s  the  
s p e c i a l  advantage of  community. But  t h e  amount due t o  a 
spouse on an e q u a l i s a t i o n  c la im may be more or less than  
would have been awarded a s  maintenance,  and i n  cases i n  
which t h e  spouses  had c o n t r a c t e d  o u t  t h e r e  would be  no 
e q u a l i s a t i o n .  A s  w e  have seen ,  t h e  d i s c r e t i o n a r y  powers t o  
award f i n a n c i a l  p r o v i s i o n  o r  f a m i l y  provis ion  c o u l d  opera te  
s o  as t o  v a r y ,  i n  e f f e c t ,  t h e  f i x e d  r i g h t s  of t h e  community 
system. 

( c )  Conclus ions  

5 .84  The system of  community or s h a r i n g  of assets  which 
w e  have o u t l i n e d  i n  t h i s  p a r t  of t h e  Paper i s  based  on t e n t -  
a t i v e  views a s  t o  how such a system could  o p e r a t e  i n  the  
f a i r e s t  and s i m p l e s t  way p o s s i b l e  i n  t h e  l i g h t  of p r e s e n t  
l a w  and s o c i a l  a t t i t u d e s .  But such a system i s  i n e v i t a b l y  
complex, and many detai ls  would remain t o  be s e t t l e d  o r  
v a r i e d  i n  t h e  l i g h t  of c o n s u l t a t i o n  and comment. There  a r e  
many p r a c t i c a l  arguments  which c o u l d  be put  forward a g a i n s t  
a system of community. It would, as t h e  Morton Commission 
p o i n t e d  o u t ,  be a n  u n f a m i l i a r  and novel  concept i n  England. 
Many people  might have t o  take  legal a d v i c e  a t  t h e  t ime of 
marriage who would n o t  now t h i n k  o f  do ing  so. On t h e  o t h e r  
hand i t  could be made t o  work, and i t  does work i n  o t h e r  
c o u n t r i e s .  I n  t h e  l as t  r e s o r t ,  t h e  main ques t ion  t o  be 
dec ided  i s  whether  i t  would l e a d  t o  a g r e a t e r  measure of 



j u s t i c e  t o  g i v e  e f f e c t  t o  t h e  idea t h a t  marr iage i s  a 
p a r t n e r s h i p ,  by s h a r i n g  the  assets acqui red  d u r i n g  t h e  
marr iage  , r e g a r d l e s s  of which spouse c o n t r i b u t e d  f i n a n c i a l l y  
t o  t h e i r  a c q u i s i t i o n .  T h i s  q u e s t i o n  cannot be avoided  on 
th’e ground t h a t  community i s  t o o  d i f f i c u l t .  

5.85 There i s ,  of course ,  a case f o r  say ing  t h a t  d i s -  

c r e t i o n a r y  powers are a l l  t h a t  is  needed when a marr iage 
ends  i n  d ivorce ,  n u l l i t y  o r  j u d i c i a l  s e p a r a t i o n .  But t h e  
r e l a t i v e  advantages  and d isadvantages  of a system of f ixed  
shares ,  such a s  community, and a system of discre- 
t i o n a r y  powers should not  be c o n s i d e r e d  only i n  legal terms. 
It  i s  important  n o t  t o  f o r g e t  t h e  advantages of s e c u r i t y  and 
s t a t u s  which a community system would g ive  t o  t h e  spouse 
who, because of m a r i t a l  and f a m i l y  t i e s ,  i s  u n a b l e  t o  acqui re  
a n  i n t e r e s t  i n  t h e  assets by a f i n a n c i a l  c o n t r i b u t i o n .  
I n s t e a d  of be ing ,  as  now, regarded as  a dependant,  who must 
apply  t o  t h e  c o u r t ,  such a spouse would become a n  equal  
p a r t n e r  i n  marr iage ,  e n t i t l e d  a t  t h e  end of t h e  marr iage t o  
c la im a n  equal  s h a r e  i n  t h e  n e t  assets acqui red  d u r i n g  t h e  
marr iage.  The p a t t e r n  of  s o c i a l  development i n  t h e  f u t u r e  
may be t h a t  on t h e  end of a marriage a n  able-bodied spouse 
would be expected t o  become s e l f - r e l i a n t  and independent  a s  
soon as p o s s i b l e ,  r a t h e r  than  t o  look  t o  the  former  marriage 
p a r t n e r  a s  a source  of support  f o r  l i f e .  A system of shar ing  
on f i x e d  p r i n c i p l e s  may be more i n  harmony w i t h  t h i s  idea 
than  t h e  p r e s e n t  system of s e p a r a t e  proper ty ,  r e i n f o r c e d ,  i n  
c e r t a i n  s i t u a t i o n s ,  by t h e  enforcement ,  p o s s i b l y  over  a 
long  per iod ,of  maintenance o b l i g a t i o n s  determined wi th  regard 
t o  d i s c r e t i o n a r y  f a c t o r s .  These are m a t t e r s  on which many 
w i l l  have views,  and we s h a l l  welcome them. 



(d )  Summary of p roposa l s  f o r  a p o s s i b l e  
s y s t e m  of community 

Bas ic  p a t t e r n  of t h e  sys tem ( p a r a .  5.29) 

5.86 ( i )  During t h e  marr iage ,  each  spouse would be 
free t o  acqu i r e  and d i s p o s e  of h i s  o r  h e r  
own p r o p e r t y ,  s u b j e c t  on ly  t o  such r e s t r a i n t s  
as  are necessary t o  p r o t e c t  t he  o t h e r  spouse 
and t h e  fami ly .  

( i i )  A t  t h e  t e rmina t ion  of t h e  marr iage ,  or i n  
o t h e r  s p e c i a l  c i rcumstances ,  t h e r e  would be 
a s h a r i n g  of t h e  spouses '  a s s e t s .  

(iii) The p r i n c i p l e  of s h a r i n g  would be t h a t  t h e  
spouse  wi th  l e s s  a s s e t s  would have a money 
c l a i m  a g a i n s t  t h e  o t h e r  spouse o r  h i s  e s t a t e  
f o r  a n  amount s u f f i c i e n t  t o  e q u a l i s e  t h e  
v a l u e  of  t h e  spouses '  assets. 

A p p l i c a t i o n  of t h e  system 

( i v )  The spouses  should be free t o  a g r e e  t h a t  
t h e  sys tem should n o t  app ly  t o  t h e i r  p roper ty .  
Un les s  they  e x p r e s s l y  agreed  t h a t  i t  w a s  
no t  t o  apply ,  it should  apply  ( p a r a .  5.30). 

(v)  A l l  t h e  proper ty  of e a c h  spouse shou ld  be 
s h a r e a b l e ,  wi th  t h e  e x c e p t i o n  of p r o p e r t y  
owned a t  t h e  d a t e  of t h e  marriage,  p r o p e r t y  
a c q u i r e d  by i n h e r i t a n c e  o r  by g i f t  f rom a 
t h i r d  p a r t y ,  and p r o p e r t y  which t h e  spouses 
ag reed  t o  exclude f rom sha r ing  ( p a r a s .  5.36- 
5.37). 

( v i )  It should  be presumed t h a t  a l l  t h e  p rope r ty  
owned by each spouse a t  t h e  da te  o f  s h a r i n g  
was s h a r e a b l e  p r o p e r t y  u n l e s s  t h e  c o n t r a r y  
w a s  proved ( p a r a .  5.37). 
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( v i i )  The va lue  of p r o p e r t y  excluded from sha r ing  
should  be deducted from t h e  va lue  o f  t h e  
assets of each spouse a t  t he  d a t e  of sha r ing  
t o  a s c e r t a i n  t h e  v a l u e  of t he  s h a r e a b l e  a s s e t s .  
C e r t a i n  s p e c i a l  problems r e l a t i n g  t o  va lua t ion  
are d i scussed  i n  p a r a s .  5.40-5.46. 

( v i i i )  N e i t h e r  spouse should  be l i a b l e  t o  c o n t r i b u t e  
t o  t h e  pre-marriage debts  of t h e  o t h e r  
spouse  (pa ra .  5 . 4 7 ) .  

( i x )  Spouses should be e n t i t l e d  t o  deduc t  ou ts tanding  
deb t s  from t h e  v a l u e  of t h e i r  s h a r e a b l e  
assets; a spouse whose d e b t s  exceeded h i s  o r  
h e r  a s s e t s  would be deemed to  have no a s s e t s ,  
and would not  be e n t i t l e d  t o  c l a im more than  
ha l f  t h e  o t h e r  spouse ' s  n e t  a s s e t s  except  
where  t h e r e  was a r i g h t  t o  c la im c o n t r i b u t i o n  
from the  o t h e r  spouse  i n  r e spec t  of a n  
o b l i g a t i o n  which shou ld  be shared j o i n t l y  
( p a r a s .  5.48-5.52) .  

(x )  I f  a spouse abused h i s  o r  her  independent 
power t o  dea l  w i t h  p rope r ty  by e n t e r i n g  
i n t o  t r a n s a c t i o n s  n o t  f o r  value i n  a manner 
p r e j u d i c i a l  t o  t h e  o t h e r  spouse ' s  equa l i s a -  
t i o n  c la im,  t h e  c o u r t  should be empowered 
t o  add the  va lue  of  p rope r ty  comprised i n  
such  t r a n s a c t i o n s  t o  t h a t  spouse ' s  n e t  
a s s e t s  i n  c a l c u l a t i n g  t h e  e q u a l i s a t i o n  claim 
and ,  i n  c e r t a i n  c i rcumstances ,  t o  avoid the  
t r a n s a c t i o n  ( p a r a s .  5.54-5.55) .  
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( x i )  A spouse should be e n t i t l e d  t o  apply  f o r  
a s h a r i n g  of a s s e t s  i n  c e r t a i n  c i rcumstances :  
e.g. where  t h e  o t h e r  spouse had w a s t e d  h i s  

a s s e t s ,  abused h i s  poivers o r  become bankrupt ,  
or where the p a r t i e s  had separa ted  w i t h o u t  
p r o s p e c t s  of r e c o n c i l i a t i o n  (para .  5 .56) .  

( x i i )  E i t h e r  spouse should be e n t i t l e d  t o  a p p l y  
f o r  a s h a r i n g  of a s s e t s  whenever the  
c o u r t  g r a n t s  a decree o f  d ivorce ,  
j u d i c i a l  s e p a r a t i o n  or n u l l i t y  ( p a r a .  5.60).  

( x i i i )  Where t h e  marr iage t e r m i n a t e s  i n  the  dea th  

of a spouse ,  only t h e  s u r v i v o r  should  be 
e n t i t l e d  t o  apply f o r  a s h a r i n g  of assets;  
no e q u a l i s a t i o n  c l a i m  should be a l l o w e d  on 
behalf  of the  d e c e a s e d ' s  e s t a t e  ( p a r a .  5.67). 

( x i v )  Where t h e  c o u r t  g r a n t s  a 
decree of d ivorce ,  j u d i c i a l  s e p a r a t i o n  o r  
n u l l i t y  a spouse s h o u l d  be e n t i t l e d  t o  
a p p l y  e i t h e r  f o r  a sharing of a s s e t s  o r  f o r  . 

f i n a n c i a l  p r o v i s i o n  o r  f o r  both ( p a r a .  5.65).  

( x v )  Where t h e  marr iage t e r m i n a t e s  i n  death 
the s u r v i v o r  should be e n t i t l e d  t o  a p p l y  
e i t h e r  f o r  a s h a r i n g  of assets o r  f o r  
f a m i l y  p r o v i s i o n  from the  e s t a t e  o r  f o r  
both  ( p a r a .  5.70).  
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( x v i )  Where t h e  c o u r t  g r a n t s  a 
decree of d ivorce ,  n u l l i t y ,  o r  j u d i c i a l  
s e p a r a t i o n ,  o r  where t h e r e  was a n  
a p p l i c a t i o n  f o r  a d i v i s i o n  of assets 
b e f o r e  t h e  t e r m i n a t i o n  of the  m a r r i a g e ,  
t h e  c o u r t  should have power t o  d i r ec t  how 
t h e  e q u a l i s a t i o n  c l a i m  should be s e t t l ed ,  
and should have power t o  order  t r a n s f e r s  
of  s p e c i f i c  a s s e t s  f rom one spouse t o  
t h e  o t h e r  i n  s a t i s f a c t i o n  of t h e  c l a i m  
( p a r a s .  5.72-5.73).  

( x v i i )  Where t h e  marr iage t e r m i n a t e s  i n  d e a t h ,  
t h e  s u r v i v o r  should n o t ,  i n  g e n e r a l ,  be 
e n t i t l e d  t o  c la im any s p e c i f i c  a s s e t  i n  
s a t i s f a c t i o n  of t h e  e q u a l i s a t i o n  c l a i m  
u n l e s s  t h e  s u r v i v o r  a l r e a d y  had a n  i n t e r e s t  
i n  t h a t  a s s e t ;  on a s u c c e s s f u l  a p p l i c a t i o n  
f o r  f a m i l y  p r o v i s i o n  t h e  cour t  s h o u l d  have 
power t o  d e a l  w i t h  s p e c i f i c  a s s e t s  forming 
p a r t  of t h e  e s t a t e  ( p a r a .  5 .75) .  
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APPENDIX I 

COMWNITY SYSTEMS 

1 .  General  

See: W. Friedmann, ed., Matr imonial  Proper ty  Law (1 955) 8 
Les Rkgimes Matrimoniaux: Bib l io thkque  de l a  F a c u l t 6  
d e  D r o i t  de 1' U n i v e r s i t 6  Cathol ique  d e  Louvain I11 (1966); 
O n t a r i o  Law Reform Commission, S tudy  prepared by t h e  Family 
Law P r o j e c t ,  P r o p e r t y  S u b j e c t s  (1967);  F.R. Crane and 
J. Levin,  "The R a t i o n a l i s a t i o n  of  Family Proper ty  Law" 
(1966) 9 J.S.P.T.L. 238. 

For c o n s i d e r a t i o n  o f  community by Engl i sh  c o u r t s  s e e :  
De Nicols  v. C u r l i e r  [1900] 2 Ch. 410, [1900] A.C. 21 ( H . L . ) ;  
Callwood v. Callwood [I9601 A.C. 659 (P.C.);  R e  B e t t i n s o n ' s  
Q u e s t i o n  [ 19561 1 Ch. 67. 

2. F u l l  Community 

This  term i s  used t o  d e s c r i b e  systems i n  which t h e  community, 
c o n s i s t i n g  o f  a l l  movables and t h o s e  immovables which were 
a c q u i r e d  dur ing  t h e  marr iage,  is  adminis te red  by t h e  husband 
d u r i n g  t h e  marr iage.  Under modern systems t h e  husband's  
powers t o  d e a l  w i t h  proper ty  a r e  sometimes r e s t r i c t e d ,  and 
t h e  w i f e  may be g i v e n  power t o  d e a l  w i t h  c e r t a i n  reserved  
funds.  Among t h e  c o u n t r i e s  wi th  t h i s  type of sys tem a r e  
Belgium, South A f r i c a  and, u n t i l  r e c e n t  reforms, France and 
Quebec. 

FRANCE: Old law: W. Friedmann, ed.  Matrimonial Proper ty  
Law (1955),  "France", by Marc Ancel ,  p. 3; Amos and Walton's 
I n t r o d u c t i o n  t o  French Law (3rd  ed.  1967) p. 253 f f ;  Riper t  
& Boulanger,  T r a i t 6  de D r o i t  C i v i l ,  Tome I V  (1959) p. 79 f f .  

- 
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BELGIUM: C i v i l  Code, Book 111, 5 ;  Les Rkgimes M a t r i -  
moniaux (1957) ( t h i s  volume c o n s i d e r s  proposa ls  f o r  t h e  
reform of Belg ian  law, and compares them wi th  c u r r e n t  law 
and proposa ls  f o r  reform i n  France ,  Germany and Ho l l and) ;  
O n t a r i o  Law Reform Commission, Family Law P r o j e c t ,  P rope r ty  
S u b j e c t s ,  Vol. 11, p. 198. 

QUEBEC: W. Friedmann, ed. , Matrimonial  Proper ty  Law ( 1  955) 
"Quebec", by H. Turgeon, p. 139 ff.; Ontar io  Law Reform 
Commission, Family Law P r o j e c t ,  P r o p e r t y  Sub jec t s ,  Vol. 11, 
p. 332 (cover ing  o l d  l aw  and law re fo rm p roposa l s ) ;  Report  
o f  t h e  Matrimonial  R e g i m e s  Committee o f  t h e  C i v i l  Code 
Reform Commission ( 1  966).  

SOUTH AFRICA: Hahlo, The South A f r i c a n  Law of  Husband and 
Wife ( 3 r d  ed. 1969) pp. 208-282; W. Friedmann, ed., Matri- 
monial  P rope r ty  Law' (1955) "South A f r i c a " ,  by-T.W. P r i c e ,  
P. 188. 

3. Community of g a i n s  

Th i s  term d e s c r i b e s  systems i n  which t h e  community c o n s i s t s  
of  p r o p e r t y  acqu i r ed  du r ing  t h e  mar r i age ;  p rope r ty  owned 
be fo re  marr iage  o r  acqu i r ed  by g i f t  o r  i n h e r i t a n c e  dur ing  
t h e  marr iage  remains s e p a r a t e  p rope r ty .  The husband usua l ly  
a d m i n i s t e r s  t h e  community, though t h e  wi fe  may have power 

- t o  d e a l  w i t h  h e r  own ea rn ings  a s  w e l l  a s  he r  s e p a r a t e  prop- 
e r t y .  Systems of t h i s  type ,  founded on  Spanish l a w ,  apply 
i n  c e r t a i n  of  t h e  Uni ted  S t a t e s .  A s i m i l a r  system was 
in t roduced  i n  France  i n  1965. 

CALIFORNIA: Family Law Act 1969. 

LOUISIANA: W. Friedmann, ed., Matrimonial  P rope r ty  Law, 
(1955) "Lousiana", by Clarence  J. Morrow, p. 29. 

FRANCE: Law o f  13 J u l y  1965; Amos and Walton's I n t r o d u c t i o n  t o  
French Law (3rd  ed. 1967) p. 379; Mazeaud, LeCons d e  Droi t  
C i v i l ,  Vol. 4, p a r t  1 ,  Kggimes Matrimoniaux. 
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APPENDIX I1 

MATRIMONIAL PROPERTY BILL* 

A 

B I L L  
T O  

Amend t h e  law of England and Wales i n  r e l a t i o n  t o  the 
p r o p e r t y  r i g h t s  of husband and w i f e ;  and f o r  pu rposes  
connected the rewi th .  

Be it enac ted  by the Queen's most Exce l l en t  Majes ty ,  by 
and w i t h  t h e  adv ice  and consent , o f  t h e  Lords S p i r i t u a l  
and Temporal, and Commons, i n  t h i s  p r e s e n t  P a r l i a m e n t  
assembled, and by t h e  a u t h o r i t y  o f  t h e  same a s  follows:- 

Div i s ion  of p r o p e r t y  

1. On t h e  a p p l i c a t i o n  a t  any t ime of e i t h e r  spouse 
t h e  c o u r t  may, and, whenever a p e t i t i o n  f o r  n u l l i t y  of  
marr iage ,  d ivo rce  o r  j u d i c i a l  s e p a r a t i o n  i s  p r e s e n t e d ,  
t h e  c o u r t  s h a l l ,  make a d i v i s i o n  of proper ty  between the 
spouses  on t h e  fo l lowing  p r i n c i p l e s  - 

( a )  a l l  p rope r ty ,  o r  t h e  replacement t h e r e o f ,  
b e n e f i c i a l l y  owned by e i t h e r  spouse a t  
t h e  t ime of t h e  mar r i age  o r  acqu i r ed  by 
e i t h e r  spouse du r ing  t h e  marriage by 
g i f t ,  dev i se ,  beques t  o r  descent  remains  
t h e  s e p a r a t e  p r o p e r t y  o f  t h a t  spouse ,  
b u t  a l l  i n c r e a s e  i n  the  r e a l  va lue  o f  
such  proper ty  d u r i n g  t h e  s u b s i s t e n c e  o f  
t h e  marr iage  s h a l l  be matrimonial  prop- 
e r t y  and s h a l l  be e q u a l l y  d iv ided  between 
t h e  spouses ;  and 

* In t roduced  i n t o  t h e  House of Commons a s  a P r i v a t e  Member's 
B i l l  by M r .  Edward Bishop, M.P., i n  November 1968. Af te r  
being g iven  a second reading  by 86  votes  t o  32 on  January 
24, 1969 (House of Commons, O f f i c i a l  Report, Vol.  776? 
Cols.  801-896) t h e  B i l l  was withdrawn before t h e  Committee 
s t a g e .  
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(b) s u b j e c t  t o  the  p r o v i s i o n s  of s e c t i o n  6 
below, a l l  p r o p e r t y ,  o t h e r  than s e p a r a t e  
p r o p e r t y  the  b e n e f i c i a l  i n t e r e s t  i n  which  
has been acquired by e i t h e r  spouse d u r i n g  
the  s u b s i s t e n c e  of t h e  marriage,  s h a l l  be 
matr imonial  p rope r ty  and s h a l l  be e q u a l l y  
d i v i s i b l e  between t h e  spouses.  

Va lua t ion  and a l l o c a t i o n  

2. If the  spouses  a r e  unable  t o  agree on the va lue  of 
any i t e m  of p r o p e r t y ,  o r  i n  any c a s e  where the  c o u r t  deems 
j u s t ,  the  c o u r t  may determine the  v a l u e  of such i t e m  and 
may a l s o  a l l o c a t e  p a r t i c u l a r  i t ems  of property between the 
spouses ,  p l a c i n g  such value upon them a s  i t  t h i n k s  f i t .  

I n s u r a n c e  p o l i c i e s  

3. In t h e  a p p l i c a t i o n  of s e c t i o n  1 of t h i s  A c t  t h e  
c o u r t  s h a l l  t a k e  account  of any p o l i c y  of i n su rance  on the 
l i f e  or for the  endowment of e i t h e r  spouse the  premiums for 
which have been p a i d  by the  spouses  o r  e i t h e r  of them, and 
may make d i s p o s i t i o n s  of  such p o l i c i e s  which s h a l l  be 
binding on any t h i r d  p a r t i e s  a f f e c t e d  by such o r d e r s ,  and 
may make o r d e r s  a s  t o  the  payment of f u t u r e  premiums; and 
t h e  c o u r t  may o r d e r  t h a t  t h i r d  p a r t i e s  be r ep resen ted  a t  
t h e  hea r ing .  

G i f t s  t o  t h i r d  p a r t i e s  

4. If e i t h e r  spouse makes i n  any one y e a r  t o  any 
person or per sons ,  body o r  bodies  any g i f t  o r  g i f t s  t o  a 
v a l u e  exceeding the  monthly income of t h e  donor spouse  w i t h -  
o u t  t h e  consent  of  t h e - o t h e r  spouse,  on the  d i v i s i o n  of the 
matr imonial  p r o p e r t y  t h e r e  s h a l l  be deducted from t h e  donor 's  
s h a r e  an amount equa.1 t o  ha l f  t h e  v a l u e  of such g i f t  o r  
g i f t s .  

S e t  off 

5. E i t h e r  spouse s h a l l  be e n t i t l e d  t o  r e q u i r e  t h e  
i n c l u s i o n  i n  t h e  va lue  of the  ma t r imon ia l  p rope r ty  for the 
purposes  of t h i s  A c t  o f  any c o n s i d e r a t i o n  received t o  be 
s e t  off  a g a i n s t  any matrimonial  p r o p e r t y  disposed of by the 
o t h e r  spouse w i t h o u t  t h e  previous consen t  of t h a t  spouse.  



Exception t o  s. 1 ,  and o t h e r  powers o f  c o u r t .  

6 . -  ( 1 )  E i t h e r  p a r t y  may show t h a t  a d i v i s i o n  o f  prop- 
e r t y  between t h e  spouses  made i n  accordance w i t h  the  
p r i n c i p l e s  of  s e c t i o n  1 of  t h i s  A c t  would be unreasonable  
i n  the  p a r t i c u l a r  c i rcumstances,  and the c o u r t  may d e p a r t  
from those  p r i n c i p l e s  for good r e a s o n ,  which s h a l l  be 
s t a t e d ,  and may make such o r d e r  as i t  th inks  f i t .  

t h e  matr imonial  p r o p e r t y  be postponed,  o r  make s u c h  i n t e r i m  
o r  o t h e r  o r d e r s  a s  i t  th inks  f i t .  

(2)  The c o u r t  may a l s o  o r d e r  t h a t  the  d i v i s i o n  of 

Amendment of 1965 c. 72  

7. S e c t i o n  J4(1) of the Matr imonial  Causes Act  1965 
s h a l l  be amended by adding a f t e r  paragraph (c) t he  fol lowing 
paragraph - 

"(d)  i n  any a p p l i c a t i o n  for  t h e  d i v i s i o n  o f  
mat r imonia l  p r o p e r t y  under  Matr imonial  
P r o p e r t y  A c t  1969", and 

s u b s e c t i o n  (3 )  o f  t h a t  s e c t i o n  s h a l l  be amended by leaving  
o u t  paragraphs(a)  and (b)  and i n s e r t i n g  the words " requi r ing  
the husband and the w i f e  o r  e i t h e r  o f  them", and by leaving 
o u t  a l l  t h e  words from "Act" t o  t h e  end of the subsec t ion .  

Agreements t o  exc lude  equal  d i v i s i o n  

8.- (1)  The spouses  may a t  any t ime before  o r  d u r i n g  the  
marr iage  agree  i n  w r i t i n g  t h a t  t h e  above p r i n c i p l e s  of equal 
d i v i s i o n  s h a l l  n o t  apply i n  whole o r  i n  p a r t  t o  t h e i r  
matr imonial  p r o p e r t y  : 

Provided t h a t  each spouse s h a l l  be s e p a r a t e l y  
advised  by a d i f f e r e n t  s o l i c i t o r  of  t h e  e f f e c t s  of . such  
agreement,  and s h a l l  n o t  s i g n  such  agreement i n  t h e  presence 
of t h e  o t h e r  spouse o r  any c l o s e  r e l a t i v e  of the o t h e r  spouse. 

(2) The c o u r t  s h a l l  have the  power i f  i t  t h i n k s  j u s t  
t o  d i s r e g a r d  e i t h e r  wholly o r  i n  p a r t  any such agreement. 

Explanatory i n f o r m a t i o n  

9. When any person  a p p l i e s  t o  marry i n  England and 
Wales he o r  she  s h a l l  be informed i n  w r i t i n g  by o r  on behalf 
of the  R e g i s t r a r  General  of t h e  r ights  of t h e  p a r t i e s  i n  
r e s p e c t  of  matr imonial  property.  



Short  t i t l e  and e x t e n t  

10.- (1 )  This A c t  may be c i t e d  a s  the Matrimonial 
Property Act 1969. 

(2 )  This  A c t  s h a l l  not  extend to Scotland.  



APPENDIX I11 

MATRIMONIAL PROCEEDINGS AND PROPERTY ACT 1970 

PART I 

P r o v i s i o n s  w i t h  Respect to A n c i l l a r y  and O t h e r  Rel ie f  
i n  Matr imonial  Causes and t o  C e r t a i n  

Other  Matrimonial  Proceedings 

Maintenance pending s u i t  i n  c a s e s  of d i v o r c e ,  e t c .  

1 .  On a p e t i t i o n  f o r  d i v o r c e , - n u l l i t y  of marr iage  o r  
j u d i c i a l  s e p a r a t i o n ,  t h e  c o u r t  may o r d e r  e i t h e r  p a r t y  t o  the 
marr iage t o  make t o  t h e  o t h e r  s u c h  p e r i o d i c a l  payments f o r  
h i s  o r  h e r  maintenance and f o r  such  term, being a term 
beginning not  e a r l i e r  than  t h e  d a t e  of the p r e s e n t a t i o n  of 
t h e  p e t i t i o n  and ending wi th  the  d a t e  of  the de te rmina t ion  
of  t h e  s u i t ,  as t h e  c o u r t  t h i n k s  reasonable .  

Powers of c o u r t  i n  c a s e s  of d i v o r c e .  e t c . ,  t o  make orders  wiLh 
r e s p e c t  t o  f i n a n c i a l  p r o v i s i o n  f o r  p a r t i e s  t o  t h e  

marr iage  and c h i l d r e n  of t h e  family 

F i n a n c i a l  p r o v i s i o n  f o r  p a r t y  t o  a marr iage i n  cases of 
divorce ,  e t c .  

2.- ( 1 )  On g r a n t i n g  a decree of d ivorce ,  a d e c r e e  of 
n u l l i t y  of marr iage  or a decree o f  j u d i c i a l  s e p a r a t i o n  o r  a t  
any time t h e r e a f t e r  (whether,  i n  t h e  case  of a decree of 
d i v o r c e  o r  of n u l l i t y  of  marr iage,  before  o r  a f t e r  t h e  decree 
i s  made a b s o l u t e ) ,  t h e  c o u r t  may, s u b j e c t  t o  t h e  provis ions  
of s e c t i o n  2 4 ( l )  o f  t h i s  Act, make any one o r  more o f  the 
fo l lowing  o r d e r s ,  t h a t  i s  t o  s a y  - 

( a )  a n  o r d e r  t h a t  e i t h e r  p a r t y  t o  t h e  marr iage  
s h a l l  make t o  t h e  o t h e r  such p e r i o d i c a l  
payments and f o r  such term as may be 
s p e c i f i e d  i n  t h e  o r d e r ;  
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(b)  a n  o r d e r  t h a t  e i t h e r  p a r t y  t o  t h e  marr iage 
s h a l l  s e c u r e  t o  t h e  o t h e r  t o  t h e  sa t is-  
f a c t i o n  of the c o u r t ,  such p e r i o d i c a l  
payments and f o r  such term a s  may be s o  
s p e c i f i e d ;  

s h a l l  pay t o  t h e  o t h e r  such lump sum o r  sums 
a s  may be s o  s p e c i f i e d .  

( c )  a n  o r d e r  t h a t  e i t h e r  p a r t y  t o  t h e  marr iage 

(2) Without p r e j u d i c e  t o  t h e  g e n e r a l i t y  of subsec t ion  
( l ) ( c )  above, a n  o r d e r  under  t h i s  s e c t i o n  t h a t  a p a r t y  t o  a 
marr iage  s h a l l  pay a lump sum t o  t h e  o t h e r  p a r t y  - 

( a )  may be made f o r  t h e  purpose of e n a b l i n g  t h a t  
o t h e r  p a r t y  t o  meet any l i a b i l i t i e s  o r  
expenses  reasonably i n c u r r e d  by him o r  her  
i n  main ta in ing  h imsel f  o r  h e r s e l f  o r  any c h i l d  
o f  t h e  fami ly  b e f o r e  making an a p p l i c a t i o n  f o r  
an o r d e r  under  t h i s  s e c t i o n ;  

i n s t a l m e n t s  of  such amount as  may be s p e c i f i e d  
i n  t h e  o r d e r  and may r e q u i r e  t h e  payment of 
t h e  i n s t a l m e n t s  t o  be secured t o  t h e  s a t i s -  
f a c t i o n  of the c o u r t .  

(b)  may provide  f o r  t h e  payment of t h a t  sum by 

F i n a n c i a l  p r o v i s i o n  f o r  c h i l d  o f  t h e  family i n  cases of 
d i v o r c e ,  e t c .  

3.- ( 1 )  S u b j e c t  t o  t h e  p r o v i s i o n s  of  s e c t i o n  8 of t h i s  Act,  
i n  proceedings f o r  d ivorce ,  n u l l i t y  o f  marriage o r  j u d i c i a l  
s e p a r a t i o n ,  the  c o u r t  may make any  one or more of t h e  orders  
mentioned i n  s u b s e c t i o n  (2 )  below - 

( a )  b e f o r e  o r  on g r a n t i n g  the  decree of d ivorce ,  
of  n u l l i t y  of m a r r i a g e  o r  o f  j u d i c i a l  sepa- 
r a t i o n ,  a s  t h e  c a s e  may be, o r  a t  any time 
t h e r e a f t e r ;  

a f t e r  t h e  beginning of t h e  t r i a l ,  e i t h e r  for th-  
w i t h  or w i t h i n  a reasonable  per iod  a f t e r  the 
d i s m i s s a l ,  

( b )  where  any such proceedings  a re  d i s m i s s e d  

( 2 )  The o r d e r s  r e f e r r e d  t o  i n  subsec t ion  ( 1 )  above a r e  - 
( a )  an o r d e r  t h a t  a p a r t y  t o  the  m a r r i a g e  s h a l l  

make t o  such person a s  may be s p e c i f i e d  i n  the 
o r d e r  f o r  the  b e n e f i t  of a c h i l d  o f  t h e  family,  
O r  t o  such a c h i l d ,  such  p e r i o d i c a l  payments 
and f o r  such term a s  may be s o  s p e c i f i e d ;  
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(b) a n  order  t h a t  a p a r t y  t o  the  m a r r i a g e  
s h a l l  s e c u r e  t o  such  person a s  may be s o  
s p e c i f i e d  f o r  t he  b e n e f i t  o f  such a c h i l d ,  
o r  t o  such a c h i l d ,  t o  t h e  s a t i s f a c t i o n  of  
the c o u r t ,  such p e r i o d i c a l  payments and 
f o r  such  term as may be so  s p e c i f i e d ;  

(c)  a n  order  t h a t  a p a r t y  t o  t h e  mar r i age  s h a l l  
pay t o  such person as may be so s p e c i f i e d  f o r  
the  b e n e f i t  of such a c h i l d ,  o r  t o  s u c h  a 
c h i l d ,  such lump sum as  may be so s p e c i f i e d .  

(3)  Without p r e j u d i c e  t o  t h e  g e n e r a l i t y  of subsec t ion  
( 2 ) ( c )  above, an  o r d e r  under t h i s  s e c t i o n  f o r  t h e  payment 
of a lump sum t o  any person f o r  the b e n e f i t  of a c h i l d  o f  
t h e  f ami ly ,  o r  t o  such  a c h i l d ,  may be made f o r  t h e  purpose 
o f  enab l ing  any l i a b i l i t i e s  o r  expenses  reasonably incu r red  
by o r  f o r  t h e  b e n e f i t  of t h a t  c h i l d  be fo re  the making of an 
a p p l i c a t i o n  f o r  a n  order  under  t h i s  s e c t i o n  t o  be  m e t .  

( 4 )  An o r d e r  under  t h i s  s e c t i o n  f o r  the  payment o f  a 
lump sum may p rov ide  f o r  t h e  payment of  t h a t  sum by ins t a lmen t s  
of such amount as may be s p e c i f i e d  i n  the  o r d e r  and  may r e q u i r e  
t h e  payment of  t he  i n s t a l m e n t s  t o  be secured t o  t h e  s a t i s -  
f a c t i o n  of  t h e  c o u r t .  

proceedings by v i r t u e  o f  s u b s e c t i o n  ( l ) ( a )  above, i t  may 
e x e r c i s e  t h a t  power from t i m e  t o  t i m e ;  and where t h e  cour t  
makes an o r d e r  by v i r t u e  of s u b s e c t i o n  ( l ) ( b )  above i n  r e l a t i o n  
t o  a c h i l d  i t  may from t i m e  t o  t i m e  make a f u r t h e r  o r d e r  under 
t h i s  s e c t i o n  i n  r e l a t i o n  t o  h i m .  

(5) While  t h e  cour t  has power t o  make an  o r d e r  i n  any 

Orde r s  f o r  t r a n s f e r  and s e t t l e m e n t  of property and f o r  
v a r i a t i o n  of s e t t l e m e n t s  i n  c a s e s  of d ivorce ,  e t c .  

4 .  On g r a n t i n g  a decree o f  d ivo rce ,  a decree o f  n u l l i t y  
of marr iage o r  a decree of  j u d i c i a l  s e p a r a t i o n ,  o r  a t  any ' 

t i m e  t h e r e a f t e r  (whether,  i n  t h e  c a s e  o f  a decree of divorce 
o r  of n u l l i t y  of  marr iage,  be fo re  o r  a f t e r  t h e  decree i s  made 
a b s o l u t e ) ,  t h e  c o u r t  may, s u b j e c t  to  the  p r o v i s i o n s  of 
s e c t i o n s  8 and 2 4 ( l )  of  t h i s  A c t ,  make any one o r  more of t he  
fo l lowing  o r d e r s ,  t h a t  i s  t o  s a y  - 

(a)  a n  order  t h a t  a p a r t y  t o  t h e  mar r i age  s h a l l  
t r a n s f e r  t o  t h e  o t h e r  p a r t y ,  t o  any c h i l d  
o f  t h e  family o r  to such  person a s  may be 
s p e c i f i e d  i n  t he  o r d e r  f o r  t h e  b e n e f i t  of 
such a c h i l d  such p r o p e r t y  a s  may be so  
s p e c i f i e d ,  being p r o p e r t y  t o  wh ich  t h e  first- 
mentioned p a r t y  i s  e n t i t l e d ,  e i t h e r  i n  
posses s ion  o r  r e v e r s i o n ;  
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an o r d e r  t h a t  a s e t t l e m e n t  o f  s u c h  p r o p e r t y  
a s  may be so  s p e c i f i e d ,  being p r o p e r t y  t o  
which a p a r t y  t o  t h e  marr iage  i s  so  e n t i t l e d ,  
be made t o  t h e  s a t i s f a c t i o n  of t h e  c o u r t  f o r  
t h e  b e n e f i t  of t h e  o t h e r  p a r t y  t o  t h e  mar- 
r i a g e  and o f  the  c h i l d r e n  o f  the f a m i l y  o r  
e i t h e r  o r  any of them; 

an o r d e r  varying f o r  the  b e n e f i t  of the 
p a r t i e s  t o  t h e  m a r r i a g e  and of  t h e  c h i l d r e n  
of  t h e  fami ly  o r  e i t h e r  o r  any of them any 
a n t e - n u p t i a l  o r  p o s t - n u p t i a l  s e t t l e m e n t  
( i n c l u d i n g  such a s e t t l e m e n t  made by w i l l  
o r  c o d i c i l )  made on t h e  p a r t i e s  t o  t h e  
marr iage  ; 

an o r d e r  e x t i n g u i s h i n g  o r  reducing the  
i n t e r e s t  o f  e i t h e r  o f  t he  p a r t i e s  t o  t he  
marr iage  under  any s u c h  s e t t l e m e n t ;  

and t h e  c o u r t  may make an o r d e r  under  paragraph ( c )  above 
notwi ths tanding  t h a t  t h e r e  a r e  no c h i l d r e n  of the  fami ly .  

M a t t e r s  t o  which c o u r t  i s  t o  have r e g a r d  i n  d e c i d i n g  what 
o r d e r s  t o  make under  ss. 2, 3 and 4. 

5.- ( 1 )  I t  s h a l l  be t h e  duty o f  t h e  c o u r t  i n  d e c i d i n g  
whether  t o  e x e r c i s e  i t s  powers under  s e c t i o n  2 o r  4 o f  t h i s  Act 
i n  r e l a t i o n  t o  a p a r t y  t o  t h e  m a r r i a g e  and, i f  so,  i n  what 
manner, t o  have regard  t o  a l l  t h e  c i rcumstances  o f  the case 
i n c l u d i n g  t h e  f o l l o w i n g  m a t t e r s ,  t h a t  i s  t o  say  - 

( a )  the income, earn ing  c a p a c i t y ,  p r o p e r t y  and 
o t h e r  f i n a n c i a l  r e s o u r c e s  which each o f  t h e  
p a r t i e s  t o  t h e  marr iage  has  o r  is l i k e l y  t o  
have i n  t h e  f o r e s e e a b l e  f u t u r e ;  

( b )  t h e  f i n a n c i a l  needs,  o b l i g a t i o n s  and 
r e s p o n s i b i l i t i e s  w h i c h  each o f  t h e  p a r t i e s  
t o  t h e  marr iage has o r  i s  l i k e l y  t o  have  i n  
the f o r e s e e a b l e  f u t u r e ;  

(c) t h e  s t a n d a r d  of l i v i n g  enjoyed by t h e  family 
b e f o r e  t h e  breakdown o f  t h e  marr iage;  

(d)  t h e  age o f  each p a r t y  t o  t h e  marr iage and 

( e )  any p h y s i c a l  o r  mental  d i s a b i l i t y  o f  e i t h e r  

t h e  d u r a t i o n  of t h e  m a r r i a g e ;  

of t he  p a r t i e s  t o  t h e  marr iage ;  



( f )  t h e  c o n t r i b u t i o n s  made by each of t h e  
p a r t i e s  t o  the w e l f a r e  o f  the  f a m i l y ,  
i n c l u d i n g  any c o n t r i b u t i o n  made by 
l o o k i n g  a f t e r  t h e  home o r  c a r i n g  f o r  t h e  
f a m i l y ;  

o r  n u l l i t y  of marr iage ,  the  va lue  t o  
e i t h e r  of  t h e  p a r t i e s  t o  the  m a r r i a g e  
of any b e n e f i t  ( f o r  example, a pens ion)  
which ,  by reason o f  t h e  d i s s o l u t i o n  o r  
annulment of t he  marr iage ,  t h a t  p a r t y  
w i l l  l o s e  t h e  chance of acqui r ing ;  

(g)  i n  t h e  c a s e  of proceedings  f o r  d i v o r c e  

and so t o  e x e r c i s e  those  powers as t o  p lace  the  p a r t i e s ,  so  
f a r  a s  i t  i s  p r a c t i c a b l e  and, having  regard t o  t h e i r  conduct, 
j u s t  to do so, i n  t h e  f i n a n c i a l  p o s i t i o n  i n  which they  would 
have been i f  t h e  marr iage  had n o t  broken down and each had 
p r o p e r l y  d ischarged  h i s  o r  h e r  f i n a n c i a l  o b l i g a t i o n s  and 
r e s p o n s i b i l i t i e s  towards the 0 ther.  

(2 )  Without p r e j u d i c e  t o  s u b s e c t i o n  (3)  below, i t  s h a l l  
be t h e  duty of  t h e  c o u r t  i n  d e c i d i n g  whether t o  e x e r c i s e  its 
powers under  s e c t i o n  3 o r  4 of  t h i s  Act i n  r e l a t i o n  t o  a c h i l d  
o f  t h e  fami ly  and, i f  so,  i n  what manner, t o  have regard t o  a l l  
t h e  c i rcumstances  o f  t h e  case  i n c l u d i n g  the  f o l l o w i n g  mat te rs ,  
t h a t  i s  t o  s a y  - 

( a )  t h e  f i n a n c i a l  needs o f  t h e  c h i l d ;  

(b)  the income, earn ing  c a p a c i t y  ( i f  a n y ) ,  
p r o p e r t y  and o t h e r  f i n a n c i a l  r e s o u r c e s  
o f  t h e  c h i l d ;  

t h e  c h i l d ;  

f a m i l y  before  t h e  breakdown of t h e  
marr iage  ; 

( e )  t h e  manner i n  which he was being and i n  
which t h e  p a r t i e s  t o  t h e  marriage expected 
h i m  t o  be educated o r  t r a i n e d ;  

( c )  any p h y s i c a l  o r  mental  d i s a b i l i t y  o f  

(d)  t h e  s tandard  of l i v i n g  enjoyed by t h e  

and so t o  e x e r c i s e  those  powers a s  t o  p lace  t h e  c h i l d ,  SO f a r  
a s  i t  i s  p r a c t i c a b l e  and, having regard  t o  t h e  c o n s i d e r a t i o n s  
mentioned i n  r e l a t i o n  t o  the p a r t i e s  t o  the  marr iage  i n  
paragraphs ( a )  and ( b )  of  s u b s e c t i o n  ( 1 )  above, j u s t  t o  do so,  
i n  t h e  f i n a n c i a l  p o s i t i o n  i n  which  t h e  c h i l d  would have been 
i f  t h e  marr iage had not  broken down and each of t h o s e  p a r t i e s  
had proper ly  d ischarged  h i s  o r  h e r  f i n a n c i a l  o b l i g a t i o n s  and 
r e s p o n s i b i l i t i e s  towards him. 

327 



(3 )  I t  s h a l l  be the  duty  o f  t h e  c o u r t  i n  d e c i d i n g  
whether  t o  e x e r c i s e  i t s  powers under  t h e  s a i d  s e c t i o n  3 o r  
4 a g a i n s t  a p a r t y  t o  a , m a r r i a g e  i n  f a v o u r  of a c h i l d  of the  
f a m i l y  who i s  n o t  t h e  c h i l d  Of t h a t  p a r t y  and, i f  s o ,  i n  
what manner, t o  have regard (among t h e  circumstances of the 
c a s e )  - 

( a )  t o  whether  t h a t  p a r t y  had assumed any 
r e s p o n s i b i l i t y  for t h e  c h i l d ' s  main- 
tenance  and, i f  so ,  t o  t h e  e x t e n t  t o  
which ,  and the  b a s i s  upon which, t h a t  
p a r t y  assumed such r e s p o n s i b i l i t y  and 
t o  t h e  l e n g t h  of  t ime for  which t h a t  
p a r t y  d ischarged  such r e s p o n s i b i l i t y ;  

such  r e s p o n s i b i l i t y  t h a t  p a r t y  d i d  so 
knowing t h a t  t h e  c h i l d  was not  h i s  or 
h e r  own; 

m a i n t a i n  t h e  c h i l d .  

(b) t o  whether  i n  assuming and d i s c h a r g i n g  

( c )  t o  t h e  l i a b i l i t y  of any o t h e r  person  t o  


