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93-131-27 

THE LAW COMMISSION 

WORKING PAPER NO. 51 

"SUBJECT TO CONTRACT" AGREEMENTS 

A. INTRODUCTION 

Terms of Reference 

1. Difficulties encountered by buyers and sellers 
of house property, and particulary those experienced re- 
cently by buyers as the result of "gazumping", have given 
rise to concern in and out of Parliament. Accordingly, 
as was first publicly disclosed in a written answer given 
by the Attorney General in the House of Commons on 6 Decem- . 

ber 1971,' the Lord Chancellor asked us to consider - 

"the possibility of legislation to prevent a 
prospective buyer o r  seller of a house with- 
drawing from an agreement made "subject to 
contract" without incurring legal obligation." 

2. Since our task involves consideration of what is 
essentially a matter of procedure, we have felt it right 
to interpret our terms of reference widely so as to en- 
able us to consider whether the difficulties to which the 
procedure sometimes gives rise might be capable of solution 
by a change in practice, rather than by alteration in the 
law. 

1. Hansard, V o l .  827, col. 228. 
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"Gazumping" 

3 .  The r e c e n t ,  and unprecedented, boom i n  t h e  market 
f o r  houses has increased the incidence of what has  come 
t o  be known as "gazumping".2 
c i s e  meaning i n  t h i s  context .  I t  i s  general ly  used t o  
desc r ibe  the  s i t u a t i o n  i n  which t h e  s e l l e r  of a house, 
having agreed " sub jec t  t o  con t r ac t "  t o  s e l l  it a t  an agreed 
p r i c e ,  withdraws from the  bargain o r  threatens t o  do s o ,  
i n  t he  expectat ion of receiving a h ighe r  p r i ce .  The pro- 
s p e c t i v e  buyer who has been "gazumped" i s  then p u t  i n  the 
p o s i t i o n  e i t h e r  of having t o  pay t h e  higher p r i c e  o r  of 
l o s i n g  the house. I f  he lo ses  t h e  house, any expendi ture  
which he has incu r red  i n  a n t i c i p a t i o n  of the proposed pur- 
chase w i l l  have been wasted. In  add i t ion ,  he w i l l  of ten 
have been put t o  a good deal  of t r o u b l e ,  and s u f f e r  f ru-  
s t r a t i o n ,  annoyance and disappointment as  t he  r e s u l t  of 
what he i s  l i k e l y  t o  regard as s h a r p  p r a c t i c e  on t h e  p a r t  
of t h e  s e l l e r .  

The term has no v e r y  pre- 

4 .  Although gazumping on any s c a l e  i s  a r e l a t i v e l y  
r ecen t  phenomenon, cases  i n  which buyers have withdrawn 
from "subject  t o  con t r ac t "  agreements have always been 
common. The buyer may withdraw i f  he discovers t h a t  there  
i s  something phys ica l ly  wrong w i t h  t h e  property,  o r  because 
he has not been a b l e  t o  obtain a s u f f i c i e n t l y  l a r g e  loan. 
But t h e r e  a r e  cases where he may merely have changed h i s  

2 .  The o r i g i n s  of t he  word "gazump" a r e  unce r t a in .  The 
word, o r  v a r i a n t s  of i t ,  i s  gene ra l ly  taken t o  mean 
t o  swindle o r  g ive  sho r t  change. I ts  use i n  r e l a t i o n  
t o  the s a l e  and purchase of houses appears t o  be very 
r ecen t .  (See Pa r t r idge ,  A Dic t iona ry  of Slang and Un- 
conventional English,  5th.  ed.  (1961) Vol. 1 p. 326, 
vo l .  11 s upplement (1970) pp. 1156 and 1160: A Supple- 
ment t o  t h e  Oxford English Dict ionary (1972) p .  1207). 
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mind, o r  where he never intended t o  pay the "agreedvT p r i ce  
and made h i s  " sub jec t  t o  contract"  o f f e r  simply t o  in -  
duce t h e  s e l l e r  t o  t ake  the  p rope r ty  o f f  the market while 
he endeavoured t o  g e t  t h i s  p r i c e  reduced. Behaviour of 
t h a t  s o r t  on t h e  p a r t  of t he  buyers i s ,  of course,  most 
l i k e l y  t o  occur when market cond i t ions  favour buye r s ,  and 
houses general ly ,  o r  o f  p a r t i c u l a r  t ypes ,  a r e  d i f f i c u l t  
t o  s e l l .  By c o n t r a s t ,  a s t rong s e l l e r ' s  market provides  
t h e  condi t ions i n  which gazumping is  a p t  t o  be p reva len t .  
I t  i s ,  however, s i g n i f i c a n t  t h a t  even when the  r e c e n t  
s e l l e r ' s  market f o r  house property w a s  a t  i t s  s t r o n g e s t ,  
o w  information3 w a s  t h a t  many more bargains were f a i l i n g  
t o  r e s u l t  i n  c o n t r a c t s  through withdrawals by buyers  than 
through withdrawals by s e l l e r s .  We have no doubt t h a t  i n  
many of t he  cases  i n  which a buyer withdrew, he d i d  s o  f o r  
a good reason. Nevertheless,  t h i s  information does cor- 
rect  any impression t h a t  i n  a s e l l e r ' s  market it i s  only 
t h e  s e l l e r  who breaks a "subject  t o  contract"  ba rga in .  

5 .  We have c a r r i e d  out p re l imina ry  consu l t a t ions  i n  
an attempt t o  f i n d  an appropr i a t e ,  and workable, s o l u t i o n . _  
Because of t he  d i f f i c u l t y  of t h e  t o p i c ,  these have necessa- 
r i l y  taken time. 
c o n t r a c t  o r  of r e a l  property i s  d e f e c t i v e  i n  p r i n c i p l e  
i n  any r e l evan t  r e s p e c t :  t r u e  l a w  reform is t h e r e f o r e  
no t  involved. What we have t o  cons ide r  i s  a procedure 
which has been evolved over t h e  y e a r s  t o  meet t h e  re- 
quirements of those who buy and s e l l  houses by p r i v a t e  t r e a t y  

3. This information was given t o  us by an e s t a t e  agent 

There i s  no suggest ion t h a t  t h e  l a w  of 

4 

wi th  an ex tens ive  p r a c t i c e  handl ing the sale o f  
"second-hand" houses i n  ou te r  London and t h e  suburbs.  

By a s a l e  by p r i v a t e  t r e a t y  w e  mean a s a l e  o t h e r  than 
by auct ion o r  tender .  

4 .  
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i n  t h i s  country.  I t  i s ,  moreover, a procedure designed 
p r imar i ly  t o  p r o t e c t  buyers r a t h e r  than s e l l e r s ,  and it  
i s  somewhat i r o n i c  t h a t  buyers should now be complaining 
of i t s  e f f e c t s .  Their complaints a r e  o f t en ,  we have no 
doubt, j u s t i f i e d ,  bu t  the  m a t t e r  must be kept  i n  perspec- 
t i v e .  The number of cases i n  which the  procedure has en- 
ab led  a s e l l e r  t o  take  u n j u s t i f i a b l e  advantage of  a buyer 
must, we suspec t ,  be very small compared wi th  t h e  number 
i n  which i t  has  saved buyers,  and p a r t i c u l a r l y  those 
without experience of the  p i t f a l l s  of house purchase,  from 

t e c t i o n  because t h e  general  r u l e  i s  t h a t  of caveat emptor: 
l e t  the  buyer beware.' 
otherwise,  t h e  buyer ought, be fo re  he concludes an  uncon- 
d i t i o n a l  c o n t r a c t  f o r  the purchase of a house, t o  s a t i s f y  
himself t h a t  i t  i s  phys ica l ly  and i n  a l l  o t h e r  respec ts  
what he wants; otherwise he may f i n d  t h a t  he i s  irrevocably 
committed t o  purchasing a "des i r ab le  residence" which 
t u r n s  ou t  t o  be anything but  d e s i r a b l e .  

" g e t t i n g  t h e i r  f i n g e r s  burnt" Buyers of houses need pro- 

However, even i f  t he  r u l e  were 

6 .  Before considering any poss ib l e  changes i n  the 
l a w  o r  p r a c t i c e ,  we must f i r s t  desc r ibe ,  i n  some d e t a i l ,  
t h e  e x i s t i n g  procedure f o r  s e l l i n g  house p rope r ty  i n  
England and Wales by p r i v a t e  t r e a t y  and the  reasons  which 
l i e  behind it .  

5 .  A s e l l e r  has ,  accordingly,  no general  du ty  t o  d is -  
c lose  phys ica l  de fec t s ;  b u t  i n  r e l a t i o n  t o  t h e  s a l e  
of new houses the  e f f e c t  of  t h e  r u l e  has been modified 
by the  Defec t ive  Premises A c t  1978 ss. 1 - 3 .  

4 



B. SALES OF HOUSES BY PRIVATE TREATY 

The present  pra.ctice i n  England and Wales 

7 .  Not a l l  s a l e s  of houses by p r i v a t e  t r e a t y  i n  England 
and Wales a r e  e f f e c t e d  i n  exac t ly  t h e  same manner even where, 
a s  i s  usua l ,  an  e s t a t e  agent i s  employed by t h e  s e l l e r .  
There a re ,  f o r  example, reg iona l  v a r i a t i o n s  i n  t h e  way i n  
which the  depos i t  i s  pa id .  I n  some p a r t s  of t h e  country 
t h e  depos i t  i s  almost i nva r i ab ly  p a i d  t o  the e s t a t e  agent; 
i n  o the r s  it i s  u s u a l l y  paid t o  t h e  s e l l e r ' s  s o l i c i t o r s .  
The procedure which we d iscuss  below may not ,  t h e r e f o r e ,  
be exac t ly  t h a t  which i s  followed by a l l  agents o r  i n  a l l  
a r eas .  The p r i n c i p l e  of agreeing a p r i c e  " sub jec t  t o  con- 
t r a c t "  i s ,  however, common t o  most s a l e s  by p r i v a t e  t r ea ty  
i n  t h i s  country. 

8 .  The s e l l e r ,  having decided t o  put h i s  house on 
t h e  market through an e s t a t e  agent ,  ob ta ins  t h e  a g e n t ' s  
advice  a s  t o  t he  p r i c e  which he may reasonably expec t  t o  
g e t  f o r  i t .  We w i l l  c a l l  t h a t  p r i c e  the  "expected price".- 
The agent then agrees  with t h e  s e l l e r  t he  p r i c e  a t  which 
t h e  house w i l l  be put  on the  market. We w i l l  r e f e r  t o  
t h a t  a s  the  "asking" p r i c e .  The ask ing  p r i ce  i s ,  i n  normal 
t imes ,  s o  p i tched  t h a t  t he  s e l l e r  ought t o  g e t  t h e  expect- 
ed p r i c e .  Usually,  t he re fo re ,  t h e  ask ing  p r i c e  w i l l  be 
somewhat h igher  t h a t  t he  expected p r i c e  s o  a s  t o  a l low 
some room f o r  downward nego t i a t ion ;  bu t  not s o  much higher 
t h a t  it may f r i g h t e n  p o t e n t i a l  buyers  away, o r  g i v e  a 
wholly misleading impression a s  t o  t h e  c l a s s  of house 
being o f fe red  f o r  s a l e .  I f  t h e  ask ing  p r i ce  has n o t  been 
f i x e d  a t  a s u f f i c i e n t l y  high f i g u r e  - as  sometimes happens 
i n  unpredic tab le  market condi t ions  - o f f e r s  i n  excess  of 
t h e  asking p r i c e  may be received. This can be avoided by 
an a l t e r n a t i v e  procedure whereby no asking p r i c e  i s  quoted, 
b u t  t h e  agent w i l l ,  i f  asked, t e l l  an enquirer t h e  range 
i n  which o f f e r s  a r e  l i k e l y  t o  be acceptab le .  The market 
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may a l s o  be t e s t e d  by a d v e r t i s i n g  t h e  proper ty  f o r  s a l e  
by auc t ion ,  i n  t h e  hope t h a t  i t  w i l l  be so ld  p r i o r  t o  the 
d a t e  of the  auc t ion  t o  the  person  who shows the g r e a t e s t  
i n t e r e s t  i n  it. 

9 .  Whichever method i s  adopted, the  agent i s  normally 
under an o b l i g a t i o n  t o  t e l l  h i s  c l i e n t  of any o f f e r s  he 
rece ives  f o r  t h e  proper ty  even though the  s e l l e r  has a l -  
ready "accepted" a lower o f f e r  "subjec t  t o  con t r ac t " .  
When an o f f e r  acceptab le  t o  t h e  s e l l e r  is  ob ta ined ,  the 
prospec t ive  buyer w i l l  be t o l d  t h a t  h i s  o f f e r  has been 
accepted and he  i s  l i k e l y  t o  be asked t o  pay t o  t h e  agent 
a depos i t ,  i n  normal cases,  of n o t  more than 10% of  the 
purchase p r i ce .  E i the r  i n  the  r e c e i p t  fo r  t h i s  depos i t  
o r  i n  some o t h e r  way it w i l l  b e  s t a t e d  t h a t  t h e  agreement 
reached is  " sub jec t  t o  cont rac t"  s o  a s  t o  make it c l e a r  
t h a t  it i s  no t  l e g a l l y  binding b u t  i s  subjec t  t o  a formal 
c o n t r a c t  being drawn up and s igned .  On acceptance of a 
depos i t  t he  usua l  p rac t i ce  used t o  be t h a t  t h e  agent would 
t ake  the  proper ty  o f f  the  market and t e l l  e n q u i r e r s  t h a t  
t he  proper ty  had been sold.  Now t h e  property w i l l  p ro -_  
bably be l e f t  on the  market and enqui rers  t o l d  t h a t  it i s  
"under o f f e r "  o r  has been s o l d  "subjec t  t o  con t r ac t " .  

10. A t  t h e  s t a g e  when the  p r i c e  of a p rope r ty  has 
merely been agreed "subject t o  con t r ac t "  (a  s t a g e  which 
w e  w i l l  r e f e r  t o  a s  "agreement of  t h e r e  i s  no 

6 

6 .  Keppel v .  Wheeler [ 1 9 2 7  3 1  K.B. 5 7 7  ( C.A. 1. 
7 .  This s t age  i s  o f t e n  r e f e r r e d  t o ,  somewhat misleadingly,  

a s  "acceptance". 
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enforceable  con t r ac t  between the p a r t i e s . '  
of l a w  t h e r e  i s  nothing t o  prevent e i t h e r  of the p a r t i e s  
from withdrawing o r  r e -nego t i a t ing  t h e  p r i c e  o r  any o t h e r  
"agreed" term. 

A s  a m a t t e r  

11. Although agreement of p r i c e  produces no c o n t r a c t ,  
many s e l l e r s  (and probably some buyers as well)  w i l l  regard 
themselves a s  morally bound t o  e n t e r  i n t o  a binding c o n t r a c t ;  
but  i f  a s u b s t a n t i a l l y  higher o f f e r  i s  subsequently received,  
t he  i n t e g r i t y  of t h e  s e l l e r  is c l e a r l y  pu t  under s t r a i n .  
Sachs 5.' has spoken o f : -  

I!. . . . t h i s  type of "subject  t o  con t r ac t "  t r a n s a c t i o n  
which i s  so o f t e n  r e f e r r e d  t o  as a gentleman's 
agreement bu t  which experience shows i s  only too  
o f t e n  a t r a n s a c t i o n  i n  which each s i d e  hopes t h e  
o the r  w i l l  ac t  l i k e  a gentleman and n e i t h e r  intends 
s o  t o  a c t  i f  i t  i s  aga ins t  h i s  ma te r i a l  i n t e r e s t s . "  

Indeed a s e l l e r  who i s  i n  some f i d u c i a r y  capaci ty ,  such as 
a t r u s t e e  o r  a bu i ld ing  s o c i e t y  s e l l i n g  under i t s  power of 
s a l e ,  may be required by the  law t o  accep t  a higher o f f e r .  10 

1 2 .  Af t e r  agreement of p r i c e ,  t h e  terms of t h e  c o n t r a c t  
a r e  agreed between t h e  p a r t i e s .  This i s  usual done by 
t h e i r  s o l i c i t o r s .  The p a r t i e s  do no t  become l e g a l l y  bound 
u n t i l  t h e  terms have been embodied i n  forms of c o n t r a c t  
( i n  i d e n t i c a l  terms) s igned by them and these  forms have 
been phys ica l ly  exchanged. l1 
much has  t o  be done by t h e  p a r t i e s  o r  t h e i r  adv i se r s .  I t  
i s  t h e  t a s k  of t h e  s e l l e r ' s  s o l i c i t o r  t o  prepare t h e  con t r ac t  

Before c o n t r a c t s  a r e  exchanged 

8. See para.  61 below. 
9.  I n  Goding v. Frazer [1967] 1 W.L.R. 286 a t  293. 
10. B u t t l e  v. 

S o c i e t i e s  
11. Eccles  v. 

Saunders [I9501 2 A l l  E.R. 193. Bui lding 
Act 1962, s .  3 6 ( l ) ( a ) .  
Bryant & Pollock [1948] Ch. 93. 
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To do t h i s  he must, among o the r  t h i n g s ,  ob ta in  t h e  t i t l e  
documents''(or copies  o r  a b s t r a c t s  o f  them) and s e e  whether 
t h e r e  i s  anything i n  the  s e l l e r ' s  t i t l e  t o  the p rope r ty  which 
n e c e s s i t a t e s  t he  i n s e r t i o n  i n  the  c o n t r a c t  of any s p e c i a l  
p rovis ions .  I t  may be t h a t  a p lan  of  t he  proper ty  w i l l  have 
t o  be prepared f o r  a t t ach ing  t o  t h e  con t r ac t .  A p l a n  i s  
necessary  where t h e  house i s  on l a n d  which forms p a r t  only 
of t h a t  comprised i n  the  s e l l e r ' s  t i t l e .  Where t h e  property 
i s  on a new bu i ld ing  e s t a t e ,  o r  c o n s i s t s  of a f l a t  i n  a new 
block ,  t he  mat te rs  t o  be i n s e r t e d  i n  a properly drawn con- 
t r a c t  t o  r egu la t e  t h e  r i g h t s  and o b l i g a t i o n s  of a l l  those 
who w i l l  occupy t h e  e s t a t e  o r  b u i l d i n g  may be complicated 
and lengthy. Care taken by the  s e l l e r ' s  s o l i c i t o r  a t  t h i s  
s t a g e  w i l l  o f t e n  save  much time and t roub le  both i n  t h e  com- 
p l e t i o n  of the  t r a n s a c t i o n  and i n  l a t e r  years.  

13. Af te r  t he  s e l l e r ' s  s o l i c i t o r  has submitted t h e  con- 
t r a c t ,  i n  d r a f t ,  t o  t he  buyer 's  s o l i c i t o r ,  h i s  main function, 
a p a r t  from s e t t l i n g  any amendments r equ i r ed  by t h e  buyer, 
w i l l ,  u n t i l  c o n t r a c t s  a r e  exchanged, be t h a t  of d e a l i n g  with 
enqu i r i e s  s e n t  t o  him by the  b u y e r ' s  s o l i c i t o r .  The respon-- 
s i b i l i t y  of t h e  buye r ' s  s o l i c i t o r ,  a t  t h i s  s t age ,  i s  probably 
g r e a t e r  than t h a t  of  t h e  s e l l e r ' s .  The s e l l e r ' s  main in t e - ,  
r e s t  i s  t o  ge t  h i s  money and, provided he does s o ,  t h a t  i s  
u s u a l l y  an end t o  t h e  mat te r .  The buyer,  on the  o t h e r  hand, 
i s  probably buying t h e  house t o  l i v e  i n  and he w i l l  want t o  
be s u r e  t h a t  t h e r e  i s  nothing which might adverse ly  a f f e c t  
i t s  use  and enjoyment a s  h i s  home. That i s  the  buye r ' s  
primary concern a t  t h e  time of t h e  purchase. In  t h e  longer 
term, it is  j u s t  a s  important t o  him t h a t  t he re  a r e  no f ac to r s ,  

1 2 .  Where the  proper ty  i s  mortgaged, t he  documents w i l l  be 
he ld  by t h e  bu i ld ing  s o c i e t y  o r  o the r  l ende r ,  and arrange- 
ments w i l l  have t o  be made f o r  t h e  s e l l e r ' s  s o l i c i t o r  
t o  have access  t o  them. In  the case  of a p rope r ty  
where t h e  t i t l e  i s  r e g i s t e r e d  a t  H.M. Land Regis t ry ,  
t he  Land o r  Charge C e r t i f i c a t e  (or  a copy) w i l l  have 
t o  be r e f e r r e d  t o .  
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discoverable  when he purchased, which might depress t h e  
va lue  of t he  proper ty  if a t  any time he  wishes t o  s e l l  it. 
I t  i s  t h e  t a sk  of those  advising him t o  f i n d  out what mat- 
t e r s  may adversely a f f e c t  the  proper ty  and t o  advise  him 
a s  t o  t h e i r  impl ica t ions .  Among t h e  many things on which 
a buyer needs t o  be s a t i s f i e d  before he  i s  i r revocably  com- 
mi t t ed  t o  h i s  purchase are:13 

(a) That t h e  proper ty  i s  f r e e  from unacceptable 
phys ica l  de fec t s  and t h a t  t h e r e  i s  no th ing  
i n  the  cons t ruc t ion  o r  arrangement of t h e  
proper ty  which might prevent  the  buyer 
from us ing  o r  a l t e r i n g  it a s  he in tends .  
(He may, f o r  example, wish t o  add an 
e x t r a  room). F o r  t hese  purposes,  the  
advice of  a surveyor o r  a r c h i t e c t  may 
be needed. 

(b )  That he can r a i s e  the  money needed t o  
complete t h e  purchase. I f  he  i s  pro- 
posing t o  borrow money on mortgage, 
the  l ende r  w i l l  have t o  be s a t i s f i e d  
t h a t  he i s  creditworthy f o r  t he  amount 
of t he  loan ,  and t h a t  t h e  proper ty  i s  
an adequate s e c u r i t y  f o r  i t .  For  t he  l a t -  
t e r  purpose, a survey w i l l  be ca r r i ed  o u t  
on behalf  of  the  lender ,  b u t  a t  the ex- 

14 pense of t h e  buyer. 

13.  Questions r e l a t i n g  t o  the  t i t l e  of  t h e  property,  
un le s s  r e f e r r e d  t o  i n  the  c o n t r a c t ,  a r e  usua l ly  
d e a l t  wi th  a f t e r  exchange of c o n t r a c t s .  I f  t h e  
s e l l e r ' s  t i t l e  t o  the  property is  incurably de- 
f e c t i v e ,  the  buyer can usua l ly  withdraw from t h e  
bargain.  

1 4 .  See a l s o  para.  2 2  below. 
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(c) That t h e r e  a r e  no p u b l i c  mat te rs  which 
adverse ly  a f f e c t  t he  p rope r ty  and t h a t  t h e  
use o r  uses t o  which t h e  buyer in t ends  t o  put 
t he  p rope r ty  a r e  pe rmi t t ed  under any r e l evan t  
s t a t u t o r y  o r  o ther  requirements.  He w i l l  not 
wish t o  buy a proper ty  f o r  occupation which i s ,  
f o r  example, l i k e l y  t o  be purchased compulso- 
r i l y  by a publ ic  a u t h o r i t y .  I f  he owns a car  
bu t  t h e r e  is  no garage ,  he  may wish t o  be  
assured  t h a t  he w i l l  be  permitted t o  p u t  
up a garage on t h a t  p a r t  of the p rope r ty  
descr ibed  by the  agent  a s  "space f o r  garage". 
Road-widening proposa ls  o r  the  p r o j e c t e d  route 
of a new motorway nea r  t h e  property might a f -  
f e c t  h i s  dec is ion  whether o r  not t o  buy the  
proper ty .  To f i n d  o u t  about mat te rs  of  t h i s  
kind, t h e  buyers ' s  s o l i c i t o r  w i l l  make searches 
and enqu i r i e s  of t h e  l o c a l  a u t h o r i t i e s ;  but 
he may a l s o  suggest t h a t  h i s  c l i e n t  o r  some- 
body on h i s  behalf  ought t o  make a d d i t i o n a l  
enqu i r i e s  a t  the  Town Ha l l .  

(d) That where the  p rope r ty  i s  so ld  s u b j e c t  t o  a 
tenancy of the  whole o r  p a r t  o f  i t ,  f u l l  
p a r t i c u l a r s  of t h a t  tenancy are  a sce r t a ined ,  
s o  t h a t ,  f o r  example, t h e  buyer w i l l  know what 
a r e  h i s  chances of o b t a i n i n g  vacant possession 
of  t h e  p a r t  occupied, i f  he s o  wishes.  He 
w i l l  c l e a r l y  need advice  a s  t o  what w i l l  be 
h i s  p o s i t i o n ;  a mere statement of t h e  f a c t s  
supp l i ed  by the  se l le r ' s  s o l i c i t o r ,  however 
f u l l  and accura te ,  w i l l  n o t  be s u f f i c i e n t .  
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(e) That he knows about ma t t e r s  which may bene f i t  
o r  burden the  proper ty .  I f  it is  s o l d  subjec t  
t o  o r  wi th  the  b e n e f i t  of a r i g h t  o f  way he 
w i l l  wish t o  know i ts  exac t  rou te  and f o r  what 
purposes it can be used. I f  the  p rope r ty  i s  
s o l d  sub jec t  t o  a covenant which appears  t o  
r e s t r i c t  t he  use of t h e  property,  he  may wish 
t o  know how f a r  it can  be enforced. If the 
p rope r ty  i s  apparent ly  e n t i t l e d  t o  t h e  bene f i t  
of a covenant r e s t r i c t i n g  the  use o f  an ad- 
j o i n i n g  property,  it may be important t o  the 
purchaser t o  know whether he w i l l  b e  a b l e  t o  
enforce  it o r  no t .  

( f )  That i f  t h e  proper ty  is  leasehold ,  t h e  terms 
of t h e  l e a s e  a re  accep tab le  and do n o t ,  fo r  
example, preclude t h e  use  of the  p rope r ty  f o r  
some purpose envisaged by the  buyer. The 
l e a s e  may perhaps p r o h i b i t  the  t ak ing  i n  of 
lodgers  o r  the  use of  t h e  premises 'as  consul- 
t i n g  rooms. I f  t h e  t r a n s a c t i o n  c o n s i s t s  o f  the 
g ran t  of a new l e a s e  a t  a premium, t h e  provi- 
s ions  of  t he  l ea se  w i l l  have t o  be s e t t l e d  and 
agreed between t h e  p a r t i e s  before t h e  cont rac t  
i s  en te red  in to .  

14. We have ind ica t ed  some of t h e  things which may 
have t o  be done by o r  on behalf  o f  t h e  p a r t i e s  between 

11 



agreement of p r i c e  and the  a c t u a l  exchange of con t r ac t s .15  
To p r o t e c t  t he  p a r t i e s  from r i s k  i t  is abso lu te ly  necessary 
t h a t  such s t e p s  (where r e l evan t )  should be t aken  before 
they  a r e  l e g a l l y  committed t o  t h e  t r ansac t ion .  Buying and 
s e l l i n g  houses a r e  t h e  most impor tan t  f i n a n c i a l  t ransac t ions  
t h a t  m o s t  people e n t e r  i n t o  and t h e i r  advisers  are r igh t  t o  
discourage them from taking unnessary risks." If the pre- 
s e n t  safeguards were t o  be removed, and p re -con t r ac t  en- 
q u i r i e s ,  i n spec t ions  and i n v e s t i g a t i o n s  cu t  down, we have 
no doubt t h a t  many s a l e s  and purchases of houses might, i n  
f a c t ,  be achieved without g r e a t  d i f f i c u l t y  o r  subsequent 
t roub le  f o r  t he  p a r t i e s .  But some c l e a r l y  would no t  be s o  
achieved; and i n  such cases t h e  consequences t o  t h e  p a r t i e s  

15. We a r e  concerned only wi th  what happens up t o  the s tage  
when t h e r e  i s  a binding c o n t r a c t .  Very b r i e f l y ,  the 
proceedings t h e r e a f t e r  comprise the  i n v e s t i g a t i o n  of 
t he  s e l l e r ' s  t i t l e ,  t h e  p repa ra t ion  of t h e  conveyance 
(or t r a n s f e r )  and mortgage, apportionment of the 
outgoings and ac tua l  completion, which c o n s i s t s  of 
an exchange of documents f o r  t h e  purchase and/or 
mortgage monies. Af t e r  completion the  stamp duty 
( i f  any) on t h e  documents i s  pa id  and i f  t h e  t i t l e  
i s ,  o r  has t o  be,  r e g i s t e r e d  they a re  lodged a t  
H.M. Land Regis t ry .  Between con t r ac t  and completion 
the  p a r t i e s  themselves w i l l  make t h e i r  removal arran- 
gements, which may have t o  be synchronised wi th  those 
of o ther  buyers and s e l l e r s .  

16.  A p r a c t i c e  which has sometimes been r e s o r t e d  t o  i n  
connection wi th  the  s a l e  of  houses i s  f o r  t h e  s e l l e r  
t o  send d r a f t  con t r ac t s  simultaneously t o  a number 
of  p rospec t ive  buyers and t o  t e l l  them t h a t  t he  
f i r s t  buyer t o  exchange c o n t r a c t s  w i l l  s e c u r e  the 
property.  These "cont rac t  races"  a re  a c t i v e l y  d is -  
couraged by The Law Socie ty .  They a re  l i k e l y  t o  
encourage t h e  over-anxious buyer t o  take  unnecessary 
r i s k s  by dispensing wi th  t h e  usua l  enqu i r i e s  and 
inspec t ions .  
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could  prove d i s a s t r o u s .  The f a c t  t h a t  buyers and s e l l e r s  
of houses (and t h e i r  mortgagees) a r e  p ro fes s iona l ly  ad- 
v i sed  i n  almost a l l  cases  leaves  l i t t l e  oppor tuni ty  
f o r  f raud;  moreover, i t  accounts f o r  t he  f a c t  t h a t  t he re  
a r e  very few p r o p e r t i e s  the  t i t l e s  t o  which a r e  s e r i o u s l y  
de fec t ive .  I n  t h e  major i ty  of c a s e s  i n  which a purchase 
t u r n s  out  t o  be u n s a t i s f a c t o r y  i t  i s  physical o r  environ- 
mental f a c t o r s  r a t h e r  than f raud  o r  de fec t s  i n  t i t l e  t h a t  

a r e  l i k e l y  t o  be t h e  cause. 

15. Most of  t h e  time between t h e  agreement of  p r i c e  
and exchange of c o n t r a c t s  i s  taken up i n  car ry ing  o u t  the  
normal pre-cont rac t  procedures designed, as we have shown, 
t o  minimise t h e  r i s k  of t rouble  l a t e r ;  but t h e r e  i s  another 
ma t t e r  which o f t e n  has the  e f f e c t  o f  holding up exchange 
of  con t r ac t s .  This i s  the  f a c t  t h a t  s a l e s  and purchases 
f r equen t ly  have t o  be synchronised. The s e l l e r  o f  one 
house i s  o f t e n  t h e  buyer of another  and h i s  r e sources  may 
be such t h a t  he cannot commit h imsel f  t o  buy the  o t h e r  
house u n t i l  he knows he has d e f i n i t e l y  so ld  h i s  own. 
Moreover, on any one occasion each of  the  p a r t i e s  i s  l i ke ly  
t o  be both a buyer and a s e l l e r .  A p a r t i c u l a r  t r ansac t ion  
may, i n  f a c t ,  be only  one i n  a cha in  of s imi l a r  t r ansac t ions  
where each i s  dependent on the  nex t .  These cha ins  of  depen- 
dent  t r ansac t ions  complicate and de lay  very many seemingly 
s t r a igh t fo rward  s a l e s  and purchases of ordinary houses.  

16.  There i s  another  important cons idera t ion  t h a t  must 
be borne i n  mind. I t  i s  t h a t  t h e  e s t a t e  agent i s  t h e  agent 
f o r  t h e  s e l l e r ,  n o t  t he  buyer. I t  i s  the  s e l l e r  who re- 
munerates him and h i s  job i s  t o  g e t  a good p r i c e  f o r  the 
s e l l e r .  He i s  thus  a salesman, a l b e i t  i n  some c a s e s  a 
member of a p ro fes s ion  a s  we l l ,  and as such he i s  n o t  under 
an ob l iga t ion  t o  advise  t h e  buyer e i t h e r  as  t o  t h e  p r i ce  
o r  as t o  what t h e  snags may be. Moreover, it is open t o  



t o  anybody t o  s e t  up business as an e s t a t e  agen t ,  what- 
ever h i s  record ,  experience and q u a l i f i c a t i o n s  ( o r  lack of 
them). For  t h i s  reason alone it i s  e s s e n t i a l  t h a t  a pro- 
spec t ive  buyer should obta in  independent advice .  Even i f  
t h e  agent i s  scrupulous ly  f a i r  i n  h i s  dealing w i t h  an en- 
q u i r e r ,  he may n o t  know what it is  t h a t  i s  wanted o r  whether, 
f o r  example, t h e  necessary mortgage moneys w i l l  be forthcoming 
In f a c t ,  t he  well-known p ro fes s iona l  bodies whose members 
a r e  e s t a t e  agents  support  t h e  p o l i c y  of The Law Society 
t h a t  an unadvised buyer should n o t  be asked t o  s i g n  a bin- 
ding con t r ac t  t o  purchase a house.17 We th ink  too ,  t h a t  t he  
pub l i c  i s ,  by and l a r g e ,  becoming educated n o t  t o  s ign  docu- 
ments i n  e s t a t e  agents '  o f f i c e s  un le s s  they c o n t a i n  the 

t h a t  when houses a r e  i n  s h o r t  supply  some buyers would be 
w i l l i n g  t o  s i g n  almost anything pu t  before them i f  they 
thought t h a t  by s o  doing it would secure  t h e i r  purchase. 

' ' subject t o  cont rac t ' '  formula. Nevertheless,  a g e n t s  t e l l  us 

1 7 .  The ques t ion  which we have t o  cons ider ,  therefore ,  
i s  whether t h e r e  i s  anything which can be done t o  de te r  o r  
prevent buyers and s e l l e r s  of houses from l e t t i n g  each oJher 
down without a v a l i d  reason, w h i l s t  a t  the same time pre- 
s e rv ing  the  safeguards  b u i l t  i n t o  t h e  e x i s t i n g  procedure. 
I n  the  remainder of t h i s  paper w e  examine va r ious  possi-  
b i l i t i e s .  

C .  POSSIBLE CHANGES 

18. I n  t h i s  p a r t  of the  paper we l o o k  a t  p o s s i b l e  chan- 
ges which f a l l  i n t o  two c a t e g o r i e s .  In  Pa r t  I we cover 
t o p i c s  no t  involv ing  l e g i s l a t i o n  and i n  Pa r t  I1 we discuss 
suggestions which could only be implemented by l e g i s l a t i o n .  .. 

1 7 .  See e.g. (1966) 63 Law Socie'%y's Gazette 267. 
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I .  CHANGES I N  PRACTICE 

(a) Improving the  e x i s t i n g  " sub jec t  t o  c o n t r a c t "  
procedure 

( i )  General Considerations 

1 9 .  The longer t h e  i n t e r v a l  between agreement o f  p r i c e  
" sub jec t  t o  cont rac t"  and exchange o f  con t r ac t s ,  t h e  g r e a t e r  
t h e  chance of one p a r t y  l e t t i n g  t h e  o t h e r  down. If  i t  were 
poss ib l e  t o  reduce t h i s  i n t e r v a l ,  wi thout  i n h i b i t i n g  proper 
enqu i r i e s  by the  buyer,  t h i s  would h e l p .  The Law Soc ie ty  
and the  Building S o c i e t i e s  Assoc ia t ion  i n  suggesting i m -  
provements t o  the  e x i s t i n g  procedure c l e a r l y  recognise  t h i s .  
However, no t  a l l  t h e  mat te rs  which may de lay  a proposed trans- 
a c t i o n  a r e  wi th in  t h e  con t ro l  of t h e  s o l i c i t o r s  t o  t h e  p a r t i e s ,  
o r  t h e i r  l enders .  For  example, t he  t i m e  taken by l o c a l  autho- 
r i t i e s  t o  dea l  wi th  searches  and e n q u i r i e s  i s  a v i t a l  f a c t o r  
and s o  i s  t h e  ready a v a i l a b i l i t y  of surveyors and v a l u e r s  
We have a l s o  mentioned t h e  need t o  synchronise s a l e s  and 
purchases as a f a c t o r  which f r equen t ly  precludes the p a r t  
from concluding a b inding  con t r ac t  a t  t h e  time when t h e  
p r i c e  i s  agreed. 

( i i )  S e l l e r ' s  Surveys 

20. There i s  one sugges t ion  which i s  f requent ly  made 
f o r  improving the  procedure which we t h i n k  ought t o  be  
d iscussed  i n  some d e t a i l ,  because laymen, i n  p a r t i c u l a r ,  
t end  t o  be a t t r a c t e d  by it. I t  i s  t h a t  a survey of t h e  
proper ty  should be c a r r i e d  out  by a q u a l i f i e d  surveyor 
i n s t r u c t e d  by the  s e l l e r .  The su rveyor ' s  repor t  i n  an  
approved form would be made ava i l ab le  t o  any person in t e r -  
e s t e d  i n  the  proper ty  and it i s  sometimes suggested t h a t  
i t  should be pa id  f o r  by t h e  person who u l t ima te ly  buys 

es  
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t h e  proper ty .  

2 1 .  The advantage of the  p roposa l ,  i f  adopted, would be 
t h a t  i f  purchasers and p o t e n t i a l  l e n d e r s  came t o  r e l y  on 
such a survey as a ma t t e r  of course ,  one of t he  f a c t o r s  
which delays exchange of c o n t r a c t s  under the  p r e s e n t  pro- 
cedure would be e l imina ted .  I t  would a l s o  save t h e  expense 
of employing two surveyors i n  those  cases  i n  which both  the 
purchaser and h i s  mortgagee now have separa te  surveys .  I t  
would a l s o  avoid having more than  one survey i n  any case 
where t h e r e  was a succession of  prospec t ive  buyers each of 
whom might otherwise have borne t h e  c o s t  of a s e p a r a t e  
survey. 

2 2 .  A t t r a c t i v e  a s  t he  proposal may be i n  theo ry ,  we 
t h i n k  t h a t  from a p r a c t i c a l  po in t  o f  view it has such  
s e r i o u s  drawbacks t h a t  we could n o t  recommend i t .  Our 
reasons a r e  a s  follows:- 

(a) S e l l e r ' s  surveys w i l l  save  time and expense 
only i f  buyers and t h e i r  mortgagees f e e l  they- 
can r e l y  on them. The main ob jec t ion  t o  the 
proposal i s  t h a t  we do n o t  think t h a t  it i s  
r e a l i s t i c  t o  expect buyers and mortgagees t o  
have f u l l  confidence i n  any survey t h a t  has 
been obta ined  by t h e  se l le r ,  whatever t h e  
q u a l i f i c a t i o n s  o f  t h e  surveyor.  The in-  
t e r e s t s  of t he  s e l l e r ,  on the  one hand, 
and those  o f  the  buyer and h i s  mortgagee, 
on t h e  o the r ,  a r e  i n  d i r e c t  c o n f l i c t ,  
p a r t i c u l a r l y  where adv ice  i s  sought as t o  
t h e  va lue  of the p rope r ty  i n  ques t ion .  
I t  would be unreasonable t o  expect such  
advice  t o  be found i n  a s e l l e r ' s  survey  
and y e t  i t  w i l l  always be required by a 
l ende r  and w i l l  sometimes be wanted by the  
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buyer. Moreover, t he  s e l l e r  may n o t  wish 
t o  show t o  a p o t e n t i a l  buyer a r e p o r t  which f i n d s  
f a u l t  with h i s  proper ty  o r  makes i t  look a s  i f  
he i s  asking too  h igh  a p r i ce  f o r  i t ;  but it 
i s  j u s t  such a r e p o r t  t h a t  t he  buyer would l i k e  
t o  s e e  and make use  of i n  n e g o t i a t i o n s .  I t  i s  
un l ike ly  t h a t  any system of s e l l e r ' s  surveys 
could rep lace  t h e  present  system under which 
those  who r equ i r e  surveys o b t a i n  them f o r  them- 
se lves .  

(b) Even i f  t h a t  ob jec t ion  d id  no t  e x i s t ,  we do 
n o t  th ink  t h a t  any standard form o f  survey 
would s a t i s f y  many of those who now obta in  
a s epa ra t e  survey f o r  themselves. We a re  t o l d  
t h a t  those who buy t h e i r  houses wi th  the  he lp  
of  a mortgage from a bui ld ing  s o c i e t y  r a r e l y  
o b t a i n  sepa ra t e  surveys - and t h i s  accounts 
f o r  a very high propor t ion  of buyers of 
houses. The buyer who i s  l i k e l y  t o  want h i s  
own survey w i l l  u sua l ly  be a person  of some 
means buying a more expensive p rope r ty .  
a person w i l l ,  we th ink ,  almost i nva r i ab ly  want 
t h e  survey c a r r i e d  out  by somebody of h i s  choice  
and on h i s  s p e c i f i c  and, perhaps,  d e t a i l e d  in-  
s t r u c t i o n s .  Not on ly  w i l l  he want t o  know 
t h a t  the  proper ty  i s  s t r u c t u r a l l y  sound but 
he i s  l i k e l y  t o  r equ i r e  advice on t h e  se r iousness  
o r  otherwise of  de fec t s  t h a t  t h e  survey may re- 
v e a l  and t o  know how much i t  w i l l  c o s t  t o  remedy 
them. Al t e ra t ions  may be envisaged, and the  
surveyor ' s  advice a s  t o  whether o r  no t  they 
a r e  f e a s i b l e  w i l l  be needed. We cannot see  
a s e l l e r ' s  survey being s u i t a b l e  f o r  t h i s  type 
of  buyer. 

Spch 
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(c) Any s t anda rd  form o f  surveyor ' s  r e p o r t ,  i f  it 
were t o  have any chance of being g e n e r a l l y  
accepted ,  would have t o  dea l  with every th ing  
t h a t  even the  most meticulous buyer ( o r  mort- 
gagee) might want t o  know about t h e  proper ty .  
I t  would presumably have t o  cover matters such 
a s  t h e  s t a t e  of t h e  wi r ing  and the  d r a i n s  - 
matters on which a surveyor  w i l l  u s u a l l y  have 
t o  o b t a i n  the  opinion o f  somebody e l s e .  This 
would a l l  add t o  the  c o s t  of the survey .  

(d) So f a r  a s  those lending  money t o  buyers  of 
houses a r e  concerned t h e  survey which they  
want i s  e s s e n t i a l l y  d i f f e r e n t  from t h a t  which 
a prospec t ive  owner-occupier of a house r e -  
q u i r e s .  I t  i s  l i k e l y  t o  be more i n  t h e  na ture  
of a va lua t ion  than a f u l l  survey. The lender 
i s  n o t  going t o  l i v e  i n  t h e  house. All he 
wants t o  know i s  t h a t  i f  t h e  buyer d e f a u l t s  
on h i s  payments t he  house can be s o l d  f o r  
such a sum as  w i l l  enab le  the  outs tanding  - 
loan ,  i n t e r e s t  and any c o s t s t o  be recovered. 
Representa t ives  o f  b u i l d i n g  s o c i e t i e s  t e l l  us  
t h a t  f o r  t h e i r  purposes the  q u a l i f i c a t i o n s  of 
t he  surveyor a re  of secondary importance. 
What t hey  want i s  the  advice  of somebody 
who i s  known t o  them t o  be knowledgeable on 
p rope r ty  values i n  t h e  l o c a l i t y .  A s e l l e r ' s  
survey would be u n l i k e l y  t o  be s u i t a b l e  f o r  
t h e i r  purposes. 

1 8  

18. The e s s e n t i a l l y  d i f f e r e n t  n a t u r e  of  a bu i ld ing  soc ie ty  
survey i s  r e f l e c t e d  i n  the  f a c t  t h a t  it i s  c a r r i e d  out 
f o r  a much sma l l e r  f ee  than t h a t  charged f o r  a f u l l  
survey. 
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(e) The survey obtained by a lender i s  almost in-  
v a r i a b l y  paid f o r  by t h e  borrower. Those 
buyers who a t  p re sen t  pay only f o r  t h e  mort- 
gagee's survey would n o t ,  we are  s u r e ,  welcome 
t h e  p o s s i b i l i t y  of having t o  pay f o r  a much 
more expensive s e l l e r ' s  survey as  w e l l .  

( i i i )  Other possible  improvements 

23 .  The use of s e l l e r ' s  surveys,  even i f  t h a t  were t o  
become the  general  p r a c t i c e ,  would n o t  n e c e s s a r i l y  reduce 
t h e  i n t e r v a l  of time between agreement of p r i ce  and exchange 
of con t r ac t s  because the  obtaining o f  a su rveyor ' s  r epor t  
o r  mortgagee's va lua t ion  is  only one of a number o f  time- 
consuming th ings  which a re  done du r ing  t h a t  i n t e r v a l .  Local 
searches and e n q u i r i e s  have t o  be made and may t a k e  several  
weeks. Some suggest ions f o r  speeding up the procedure which 
have been made by The Law Society and which we suppor t  i n  
p r i n c i p l e  include t h e  following:- 

That s e l l e r s  and t h e i r  agents  should be en- 
couraged t o  i n s t r u c t  t h e  s e l l e r ' s  s o l i c i t o r  
when a house i s  pu t  on t h e  market s o  t h a t  there  
w i l l  be no delay i n  preparing the c o n t r a c t  
when a buyer has been found. 

That l o c a l  searches and enquir ies  shou ld  be 
made by t h e  s e l l e r ' s  s o l i c i t o r  and made 
a v a i l a b l e  t o  the buyer.  1 9  

19. This i s  a matter t o  which w e  w i l l  be r e f e r r i n g  i n  a 
r e p o r t  which we w i l l  be making on Local Land Charges. 
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2 4 .  Improvements t o  the  system with a view t o  speeding 
i t  up a re  h e l p f u l  i n  t h a t  they  reduce the  pe r iod  o f  time 
i n  which gazumping (and i t s  converse) can t ake  p l ace .  But 
s o  long a s  any i n t e r v a l  remains between agreement of p r i ce  
and exchange of  con t r ac t s  i t  i s  open t o  one p a r t y  t o  l e t  t h e  
o the r  down. I f ,  t he re fo re ,  gazumping i s  t o  be  countered by 
a change i n  procedure,  i t  seems t o  us t h a t  a new procedure 
a l t o g e t h e r  would have t o  be devised .  La ter ,  w e  w i l l  examine 
such a new procedure,  bu t  f i r s t  w e  w i l l  cons ider  some o ther  
methods of s e l l i n g  houses which a r e  i n  cu r ren t  u se  in  t h i s  
country; and a l s o  t h e  S c o t t i s h  procedure. None of  these 
methods allow of  t he  p o s s i b i l i t y  of gazumping and a l l  could 
be used f o r  t h e  s a l e  o f  any type  of  house p r o p e r t y  without 
any change i n  t h e  law. Whether o r  no t  they are s u i t a b l e  
f o r  general  u se  he re  i s  the  main p o i n t  which must be con- 
s ide red .  

(b) Options 

25 .  A sugges t ion  f requent ly  p u t  forward f o r  dealing 
wi th  the  problem o f  gazumping i s  t h a t  the s e l l e r  should- 
g ran t  t o  the  buyer a binding op t ion  giving him t h e  r igh t  
t o  purchase t h e  proper ty  a t  a s p e c i f i e d  p r i c e ,  such  option 
t o  be exe rc i sab le  by the  buyer w i t h i n  a s t i p u l a t e d  period. 
During t h a t  pe r iod  the  buyer cou ld  make h i s  e n q u i r i e s  and 
o t h e r  arrangements, and then dec ide  whether t o  exerc ise  the  
opt ion  o r  no t .  The s e l l e r  would thus  be prec luded  from 
accept ing  any o t h e r  o f f e r  whi le  t h e  option w a s  exerc isab le .  

20 

26 .  The g r a n t  of an opt ion  g ives  the  s e l l e r  no assurance 
t h a t  t he  proper ty  w i l l  be purchased by the person  i n  whose 
favour it i s  granted ,  because he  does not know whether o r  

20. The objec t ionsof  the Council of The Law Soc ie ty  t o  t h e  
general  use  o f  options are se t  out i n  t h e  Memorandum 
pa~.ii of  which i s  reproduced i n  the  Appendix. 
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no t  it w i l l  be exerc ised .  . I t  does ,  however, p rec lude  the 
s e l l e r  from s e l l i n g  the  proper ty  t o  anyone e l s e  during the 
per iod  i n  which t h e  opt ion  can be exerc ised .  By grant ing  
an opt ion  the  s e l l e r  i s  thus pu t  a t  a disadvantage and he 
may wish t o  be compensated, u s u a l l y  by requi r ing  t h e  
gran tee  of t he  op t ion  t o  pay f o r  i t .  The amount t h e  s e l l e r  
might ask would be a matter f o r  nego t i a t ion ,  b u t  i n  a 
r a p i d l y  r i s i n g  market one would n a t u r a l l y  expect t h e  price 
t o  be s u b s t a n t i a l .  Options, f o r  t h a t  reason a lone ,  would 
seem t o  provide no general  s o l u t i o n  t o  the  problem of 
gazumping. Moreover, t he  f a c t  t h a t  an option g i v e s  the 
s e l l e r  no assurance t h a t  the  p rope r ty  w i l l  be purchased 
makes it unsu i t ab le  f o r  use by a s e l l e r  who needs t o  be 
s u r e  t h a t  h i s  house i s  so ld  be fo re  binding himself t o  
purchase another.  

2 7 .  In any event ,  the  use o f  op t ions  gives r i s e  t o  a 
s e r ious  p r a c t i c a l  d i f f i c u l t y ,  p a r t i c u l a r l y  i n  t h o s e  cases 
i n  which the  buyer i s  not i n  a p o s i t i o n  t o  t ake  any r i s k  
t h a t  he may l o s e  t h e  money he has  pa id  fo r  t he  op t ion .  
An opt ion  g ives  t h e  intending buyer the  r i g h t ,  by giving - 
n o t i c e  t o  the  s e l l e r  t h a t  he wishes t o  exerc ise  i t ,  t o  bind 
both  the  s e l l e r  and himself t o  an  immediate and l e g a l l y  
enforceable c o n t r a c t  f o r  the  s a l e  and purchase o f  t h e  
proper ty .  Since t h i s  con t r ac t  w i l l  come i n t o  ex i s t ence  
au tomat ica l ly  on t h e  exerc ise  of t h e  option, t h e  terms of 
t he  con t r ac t  must be s e t t l e d  i n  advance and be embodied in  
t h e  opt ion  agreement i t s e l f .  The buyer would be  w e l l  
advised, t he re fo re ,  t o  obta in  l e g a l  advice a s  t o  whether 
those  terms a r e  adequate and f a i r  and t o  make a l l  t h e  
necessary in spec t ions  and enqu i r i e s  before he e n t e r s  in to  
t h e  option. I f  he takes  those s t e p s  a f t e r  a c q u i r i n g  the 
op t ion  he may d iscover  mat te rs  which would d ispose  him not 
t o  exe rc i se  the  op t ion  and i n  t h a t  event he w i l l  have 
wasted the  money pa id  f o r  i t .  In o t h e r  words t h e r e  would 
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o f t e n  be the  same per iod  of de lay  before  the  o p t i o n  was 
en tered  i n t o  a s  now occurs be fo re  t h e  l ega l ly  b inding  
con t r ac t  i s  en te red  i n t o  - and dur ing  t h a t  p e r i o d  gazumping 
could s t i l l  t ake  p lace .  

2 % .  We a r e  n o t  suggesting t h a t  options can never  be 
use fu l .  On t h e  con t r a ry  they a r e  n o t  i n f r equen t ly  used t o  
advantage i n  commercial o r  investment t r ansac t ions  where 
circumstances a r e  q u i t e  d i f f e r e n t  from those surrounding 
t h e  normal purchase and s a l e  of houses f o r  owner occupation. 
A l l  we a r e  say ing  i s  t h a t  op t ions  do no t ,  i n  our view, 
provide a gene ra l ly  s u i t a b l e  a l t e r n a t i v e  t o  t h e  "subject 
t o  cont rac t"  procedure. I f  buyers and s e l l e r s  of  property 
wish t o  make use  o f  them they a r e  p e r f e c t l y  f r e e  t o  do s o ,  
al though we doubt whether t h e i r  u se  by buyers who have not 
f i r s t  had proper p ro fes s iona l  adv ice  should be encouraged. 2 1  

(c) Auctions and t ende r s  

29 .  Where a house i s  so ld  by auc t ion  o r  by t ende r ,  t he re  
i s  no period of  negot ia t ion .  By b idding  a t  t h e  auc t ion  or 
i n  submitt ing h i s  tender ,  t h e  p rospec t ive  buyer agrees  t o  
t h e  terms on which the  s e l l e r  has  i n v i t e d  o f f e r s .  I n  e i t h e r  
case ,  once an o f f e r  i s  accepted bo th  p a r t i e s  are bound by 
i t s  terms. Gazumping o r  t he  converse  thus cannot  a r i s e .  
The main disadvantage of both procedures i s  t h a t  they 
o f f e r  no p r o t e c t i o n  t o  the  unadvised buyer. H e  may not 
have made any proper  enqui r ies  o r  inspec t ion  of t h e  Property, 
br obtained any advice ;  but i f  h i s  b id  o r  o f f e r  i s  accepted, 
he w i l l  be bound i n  law t o  complete t h e  purchase and may be 

2 1 .  An arrangement which has some s i m i l a r i t y  t o  an  option 
i s  the  g r a n t  of a r i g h t  o f  f i r s t  r e fusa l .  A l l  t ha t  
t h i s  u s u a l l y  amounts t o  is an  agreement ( o f t e n ,  i n  f a c t ,  
unenforceable) under which t h e  s e l l e r  ag rees  with a 
p a r t i c u l a r  person not t o  s e l l  h i s  proper ty  t o  anybody 
e l s e  without f i r s t  giving t h a t  person an oppor tuni ty  
of purchasing it. Such an agreement has no relevance 
i n  the  con tex t  o f  t h i s  paper s i n c e  it  p l a c e s  t h e  s e l l e r  
under no o b l i g a t i o n  t o  s e l l  t h e  property.  
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l i a b l e  i n  damages i f  he does not do so.  Even i f  t h e r e  i s  
nothing wrong with t h e  property i t s e l f  he may f i n d  himself 
unable t o  f inance t h e  purchase. The f a c t  t h a t  a p rope r ty  
i s  o f f e r e d  f o r  s a l e  by auct ion o r  t ende r  does not mean tha t  
a p o t e n t i a l  buyer can s a f e l y  b id  o r  make an o f f e r  without  
t ak ing  a l l  t he  s t e p s  t h a t  he should normally take b e f o r e  
exchange of c o n t r a c t s  i n  the  case of a s a l e  by p r i v a t e  
t r e a t y .  On the con t r a ry ,  the t ak ing  of those s t e p s  i s  
j u s t  as necessary; bu t  an unadvised buyer may we l l  f a i l  t o  
app rec i a t e  t h i s .  

30.  The bidding a t  an auct ion t a k e s  place i n  p u b l i c  and 
t h i s  provides some safeguard t h a t  t h e  s a l e  i s  not  r i gged  
a g a i n s t  t he  buyer o r  s e l l e r .  By c o n t r a s t ,  tenders a r e  
usua l ly  submitted by l e t t e r ,  and u n l e s s  t h e  ope ra t ion  i s  
properly regulated,  t h e  opportuni ty  f o r  abuse i s  always 
p re sen t .  The r e c i p i e n t  of the l e t t e r s ,  o r  perhaps a c l e r k  
i n  h i s  o f f i c e ,  might, f o r  example, open the  l e t t e r s  as they 
were received and t i p  o f f  a f r i e n d  of h i s  as  t o  t h e  p r i c e  
he should o f f e r  t o  make su re  t h a t  he secured the  p rope r ty .  
We have no evidence t h a t  t h i s  s o r t  of abuse is  i n  f a c t  
t ak ing  p l ace ,  but  we f e e l  i t  i s  r i g h t  t o  mention t h e  
p o s s i b i l i t y  of it. 

31. One of t he  advantages of t h e  "subject  t o  c o n t r a c t "  
procedure i s  t h a t  t h e  buyer can make h i s  o f f e r  be fo re  
incu r r ing  s u b s t a n t i a l  expense i n  t h e  knowledge t h a t  even 
i f  h i s  o f f e r  i s  "accepted" he w i l l  n o t  be bound by i t .  
Costs t h a t  he incu r s  t h e r e a f t e r  w i l l  be  wasted only i f  he 
decides  not  t o  go through with t h e  purchase o r  i f  t h e  
s e l l e r  backs out .  But where the s a l e  i s  by auct ion o r  
t ende r ,  every unsuccessful  bidder w i l l  have thrown away a l l  
t h e  c o s t s  which he has  incurred be fo re  making h i s  o f f e r ,  
including those of any survey which he  o r  h i s  mortgagee has 
had c a r r i e d  out.  They may a l s o  be thrown auay S , a s  q u i t e  
o f t e n  happens, t he  p rope r ty  i s  s o l d  t o  somebody e l s e  by 
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p r i v a t e  t r e a t y  be fo re  the  da te  f i x e d  f o r  the auc t ion .  

(d) The p r a c t i c e  i n  Scot land  

3 2 .  We have o f t e n  heard i t  s a i d  t h a t  the  procedure f o r  
buying and s e l l i n g  houses i n  Scot land  i s  simpler and b e t t e r  
than i t  i s  i n  England and Wales, and t h a t  the p a r t i e s  en ter  
i n t o  a binding c o n t r a c t  a t  a much e a r l i e r  s tage .  Our 
enqu i r i e s  confirm t h a t ,  i n  s t r a igh t fo rward  cases ,  t h i s  i s  
t r u e .  I t  i s ,  t h e r e f o r e ,  necessary for us t o  examine the  
S c o t t i s h  procedure i n  some d e t a i l  t o  s e e  whether w e  can 
l e a r n  from i t .  

3 3 .  The agreement of a p r i c e  " sub jec t  t o  con t r ac t ' '  (as  
we know it here) i s  extremely r a r e  i n  Scotland. T h e i r  
normal procedure i s  n o t  un l ike  a s a l e  by tender ,  b u t  it i s  
u s u a l l y  t h e  prospec t ive  buyer who p resc r ibes  the  condi t ions  
of  s a l e  and the  s e l l e r  who decides whether o r  no t  t o  accept 
them. The con t r ac t  i t s e l f  i s  g e n e r a l l y  recorded i n  an  
exchange of l e t t e r s .  The sequence o f  events l ead ing  t o  a 
c o n t r a c t  is, we a r e  t o l d ,  l i k e l y  t o  be  a s  follows:- 

(a)  The proper ty  i s  a d v e r t i s e d  f o r  s a l e  by t h e  
se l le r ' s  agent who i s  o f t e n ,  i n  f a c t ,  h i s  
own s o l i c i t o r .  S u f f i c i e n t  information i s  
given t o  i d e n t i f y  t h e  house which i s  for 
sale.  

(b) Enquirers a r e  given d e t a i l e d  p a r t i c u l a r s ,  
which inc lude  c e r t a i n  b a s i c  f a c t s  t h a t  a 
prospec t ive  purchaser w i l l  need t o  know, 
f o r  example:- 

( i )  a desc r ip t ion  which defines t h e  property,  

( i i )  t h e  r a t eab le  va lue ,  

( i i i )  ob l iga t ions  and l i a b i l i t i e s  s u b j e c t  t o  
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which t h e  house w i l l  be t r a n s f e r r e d ,  and 

( i v )  d e t a i l s  o f  a l l  t enanc ie s .  

A t  t he  same time the  enqui rer  w i l l  be t o l d  t h e  
c los ing  da te  f o r  o f f e r s .  He i s  o f t e n  given an  
ind ica t ion  of t h e  p r i c e  expected o r  t o l d  t h a t  
o f f e r s  must be over a s t a t e d  f i g u r e .  

When the re  i s  a ready market, t h e  period between 
advertisement and the  c los ing  d a t e  f o r  o f f e r s  i s  
l i k e l y  t o  be two o r  t h ree  weeks. This i s  t o  en- 
a b l e  the  buyer t o  arrange f o r  a survey and t o  
organise  h i s  f i nance .  

The prospec t ive  buyer makes an o f f e r ,  normally 
by a formal l e t t e r  which inc ludes : -  

a d e s c r i p t i o n  of t he  p rope r ty ,  

the  p r i c e ,  

t he  d a t e  of en t ry ,  

the  r a t e a b l e  value,  

t he  known l i a b i l i t i e s ,  such  as unavoidable 
annual payments o r  ne ighbour ' s  r i g h t s  over  
t he  p rope r ty ,  

a s t i p u l a t i o n  f o r  d e l i v e r y  of  a va l id  
conveyance and a good marketable t i t l e  
and c l e a r  searches ,  and 

any s p e c i a l  condi t ions  t h a t  t h e  buyer 
r equ i r e s .  

The s e l l e r  can then  conclude t h e  con t r ac t  by 
w r i t i n g  a l e t t e r  which i s  an unqua l i f i ed  acceptance,  
o r  he can w r i t e  a l e t t e r  which i s  only a q u a l i f i e d  
acceptance (which, a t  law, i s  a counter o f f e r ) ,  
poss ib ly  because it seeks a h ighe r  p r i ce .  The 
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correspondence may cont inue u n t i l  bo th  p a r t i e s  
a r e  agreed on a l l  t h e  terms when t h e r e  i s  a 
binding con t r ac t  on t h e  correspondence. 

( f )  The i n v e s t i g a t i o n  of t h e  t i t l e  and d e t a i l e d  
enqu i r i e s  a r e  made a f t e r  t h e r e  i s  a c o n t r a c t  and, 
as  i n  England, t he  completed documents are 
de l ive red  i n  exchange f o r  t h e  purchase p r i c e  
when possession is  given t o  the  buyer. 

34 .  This procedure i s  r e l a t i v e l y  f l e x i b l e ;  w e  have 
been shown a c o n t r a c t  by correspondence i n  which t h e  o f f e r  
was made by the  s e l l e r ’ s  s o l i c i t o r ,  and t h i s  was accepted 
by t h e  buyer. The s t r i k i n g  c o n t r a s t  between t h e  S c o t t i s h  
and English procedures l i e s  i n  t h e  fact  t h a t  S c o t t i s h  
lawyers advise  t h e i r  c l i e n t s  t o  e n t e r  i n t o  binding contracts  
a t  a very much e a r l i e r  s t age  and i n  a very much s i m p l e r  
form. Many of t h e  enqu i r i e s  and sea rches  which i n  t h i s  
country a r e  almost i nva r i ab ly  made be fo re  con t r ac t  a r e  i n  
Scot land conf iden t ly  l e f t  u n t i l  t h e  time between c o n t r a c t  
and completion. I f  things do go wrong they must b e  pu t  
r i g h t  on general  p r i n c i p l e s  of t h e  l a w  without t h e  d e t a i l e d  
s p e c i f i c  cond i t ions  which would almost  c e r t a i n l y  app ly  
here .  

35 .  The S c o t t i s h  p r a c t i c e  a s s u r e s  t h e  p a r t i e s  o f  a 
ba rga in  a t  an e a r l y  s t age ,  and it has  been found t o  work 
s a t i s f a c t o r i l y  i n  ordinary s t r a igh t fo rward  cases.  I ts  
d e f e c t ,  we a r e  t o l d ,  i s  t h a t  i f  t h e r e  a r e  any unexpected 
d i f f i c u l t i e s  they a r e  l i k e l y  t o  a r i s e  a f t e r  t h e r e  i s  a 
binding con t r ac t  and it is  then very much more d i f f i c u l t  
t o  overcome them. I t  may not be p o s s i b l e  t o  withdraw 
from a bargain f o r  reasons which might have been good reasons 
f o r  no t  having en te red  i n t o  it. If however it is an t i c ipa t ed  
t h a t  t he  t r a n s a c t i o n  i s  l i k e l y  t o  be complex o r  d i f f i c u l t ,  
many more d e t a i l s  a r e  i n  f a c t  d e a l t  w i t h  before t h e  o f f e r  
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i s  uncondi t iona l ly  accepted. 

36 .  Forty o r  more years ago, t h e  p rac t i ce  i n  England 
and Wales was much more akin t o  t h e  Sco t t i sh  procedure than 
it i s  now. Cont rac ts  i n  s t r a igh t fo rward  cases were some- 
t imes very simple and drawn without re ference  t o  complicated 
and comprehensive condi t ions  of sa le ;  searches and enqui r ies  
were seldom made before  con t r ac t ,  and purchasers were content 
t o  r e l y  on enqu i r i e s  made between c o n t r a c t  and completion. 
Why has the  English p r a c t i c e  changed? Changes o f  t h i s  s o r t  
do no t  occur f o r  no reason, and t h e  answer t o  t h a t  question 
w i l l  enable us t o  eva lua te  the  s u i t a b i l i t y  of adopt ing  the 
S c o t t i s h  procedure (or  something more l i k e  i t )  s o u t h  of 
t h e  border .  

2 2  

37 .  During t h e  l a s t  f o r t y  yea r s  t h e r e  has, i n  England 
and Wales, been a g r e a t  increase  i n  t h e  spread of  home- 
ownership. This tendency has n o t ,  as y e t ,  been s o  not ice-  
ab le  a f ea tu re  i n  Scotland where people  have o f t e n  prefer red  
t o  r e n t  r a t h e r  than  buy t h e i r  homes. A t  the  same t ime,  the 
supply of  houses h e r e  has not  kept  pace with the  demand, - 

and p r i c e s  accord ingly  tend t o  be h igh .  In  the  r e s u l t ,  
t h e r e  has been a s t r i k i n g  inc rease  i n  t h e  number o f  
people of l imi t ed  means buying t h e i r  homes with the  assist- 
ance of  a mortgage covering a s u b s t a n t i a l  p a r t  of t h e  pur- 

~ 

2 2 .  I n  t h i s  connection, it is  i n t e r e s t i n g  t o  n o t e  t h a t  the 
S ta tu to ry  Form of  Conditions o f  Sa le  which w a s  published 
on 7 August 1925 and which a p p l i e s  t o  c o n t r a c t s  by 
correspondence (Law of Proper ty  Act 1925, s . 4 6 )  would 
nowadays, we th ink ,  be regarded as unsui tab le  f o r  use 
by an unadvised s e l l e r  o r  buyer.  Presumably, however, 
when they were introduced, t hey  must have been thought 
t o  provide s u f f i c i e n t  sa feguards  f o r  the amateur con- 
veyancer, bea r ing  i n  mind t h a t  when they apply  it i s  
l i k e l y  t o  be i n  a case where a t r ansac t ion  has  been 
concluded, perhaps acc iden ta l ly ,  between laymen. 
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chase p r i c e .  Such people e s p e c i a l l y  cannot a f fo rd  t o  
t ake  f i n a n c i a l  r i s k s ,  and accordingly a procedure has 
evolved which, s o  f a r  a s  p r a c t i c a b l e ,  minimises t h e  r i s k s  
which t h e  ord inary  buyer of a house, and anybody l end ing  
t o  him on i t s  s e c u r i t y ,  might o therwise  run. 

38. Another f e a t u r e  of the  l a s t  f o r t y  years has  been the 
inc rease  i n  the  impact of planning l e g i s l a t i o n  and i n  t h e  
amount of pub l i c  works. I t  i s ,  t h e r e f o r e ,  much more import- 
a n t  than  it  used t o  be t h a t  a buyer should  make h i s  l o c a l  
searches  and enqu i r i e s  before ,  r a t h e r  than  a f t e r ,  he  i s  
bound by con t r ac t .  

39.  The inc rease  i n  home-ownership (coupled w i t h  a f a i r l y  
high r a t e  of turnover) has had ano the r ,  perhaps l e s s  obvious, 
e f f e c t .  Because of  t h e  sheer  volume o f  work, conveyancing 
has tended t o  become more and more impersonal. The former 
procedure w a s  undoubtedly l e s s  met icu lous  and it must o f t en  
have worked only because personal r e l a t i o n s h i p s  between a l l  
those  involved i n  t h e  t r ansac t ion  were c lose r .  In modern 
condi t ions  i n  England a more d e t a i l e d  procedure i s  s a f e r .  
By c o n t r a s t ,  we understand t h a t  i n  Scot land  the re  i s  s t i l l  
a g r e a t  dea l  of pe r sona l  contac t  n o t  on ly  between s o l i c i t o r s  
bu t  a l s o  between them and surveyors,  l o c a l  a u t h o r i t y  o f f i c i a l s ,  
t h e  banks and bu i ld ing  s o c i e t i e s .  The f a c t  t h a t  it i s  common 
f o r  e s t a t e  agents '  work t o  be done by s o l i c i t o r s  i n  Scotland 
a l s o  he lps  the  p a r t i e s  t o  have confidence i n  one ano the r ,  
a s  w e l l  a s  s impl i fy ing  mat te rs .  

40.  Conditions have changed s o  much i n  recent  y e a r s  
t h a t  we do not  t h ink  t h a t  the Engl i sh  procedure cou ld  sa fe ly  
r e v e r t  t o  i t s  o l d e r  form; and f o r  t h e  same reason w e  do not 
t h i n k  t h a t  t he  S c o t t i s h  procedure i s  r e a l l y  r e l evan t  t o  us. 
This i s  no t  t o  say  t h a t  conveyancing t r ansac t ions  cou ld  never 
be c a r r i e d  out  i n  England on S c o t t i s h  l i n e s ;  indeed, t he re  
must be many every yea r  which t u r n  o u t  t o  have been s o  simple 
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and s t r a igh t fo rward  t h a t ,  with t h e  b e n e f i t  of h i n d s i g h t ,  
one could say t h a t  they  could have been c a r r i e d  o u t  s a f e l y  
under the  S c o t t i s h  procedure. But a procedure f o r  general  
use  has t o  be appropr i a t e  t o a l m o s t  a l l  cases ;  and i t  i s  
d i f f i c u l t  t o  t e l l  i n  advance whether a p a r t i c u l a r  t r ansac t ion  
is  one i n  which it would be s a f e  t o  c u t  corners.  I n  any case, 
t h e  S c o t t i s h  procedure i s  a form o f  t ende r  and, a s  we have 
a l r eady  indica ted ,  we a r e  not g e n e r a l l y  i n  favour o f  t he  
use of t he  s a l e  by tender  f o r  s e l l i n g  houses here .  The 
p a r t i c u l a r  f e a t u r e  of t he  Sco t t i sh  p r a c t i c e  t h a t  would not,  
we th ink ,  have been welcome here i n  r ecen t  cond i t ions  where 
many p o t e n t i a l  buyers were a f t e r  t h e  same proper ty  i s  t h a t  
a l l  bu t  t he  success fu l  buyer w i l l  have wasted any expense 
he incur red  before  making h i s  o f f e r .  

(e) Conditional con t r ac t s  

41. Options, auc t ions  and t ende r s  and the S c o t t i s h  p rac t i ce  
a r e  a l l ,  as  we have poin ted  out ,  means of conducting s a l e s  
and purchases of p rope r ty  which could  be used t o  r e p l a c e  the 
usua l  procedure here .  Since they a r e  n o t ,  i n  our view, s u i t -  
a b l e  f o r  general  u se  i n  place of  t h e  e x i s t i n g  procedure ,  is  
t h e r e  some o the r  procedure which would be both p r e f e r a b l e  
and workable? 

42. The f i r s t  s t e p  i n  the  sea rch  f o r  any such procedure 
must be t o  ask what i t  i s  t h a t  s e l l e r s  and buyers o f  houses 
want. We have l i t t l e  doubt t h a t  t h e  g r e a t  major i ty  of both 
a r e  agreed on the  answer t o  t h a t  ques t ion .  I t  i s  t h a t  when 
an o f f e r  f o r  a house has been made and accepted a t  a s t a t e d  
p r i c e ,  n e i t h e r  p a r t y  should be allowed t o  go back on t h a t  
barga in  without a v a l i d  reason. The s e l l e r ’ s  main i n t e r e s t  
i s ,  and always has been, t o  ge t  t h e  agreed p r i ce  as soon as  
poss ib l e ,  wh i l s t  g iv ing  himself t ime t o  ge t  another house 
and t o  move i n t o  it. The buyer, on t h e  o ther  hand, having 
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agreed t h e  p r i c e  wants t o  know t h a t  he  can s top  house- 
hunt ing  and concent ra te  h i s  energ ies  and a t t e n t i o n  on the  house 
he has bought. 

4 3 .  Thus, buyers and s e l l e r s  would probably l i k e  t o  be 
a b l e  t o  e n t e r  i n t o  some form of c o n t r a c t  a t  t he  t i m e  when the 
p r i c e  i s  agreed. The con t r ac t  would be  binding on b o t h  p a r t i e s ,  
b u t  t h e  buyer would be ab le  t o  withdraw, without l i a b i l i t y ,  i f  
he could  not  f inance  h i s  purchase o r  i f  t he  usual enqu i r i e s ,  
s ea rches ,  i n spec t ions  and i n v e s t i g a t i o n s  showed t h a t  t he re  was 
something s .ubs t an t i a l ly  wrong wi th  the  property.  
words what the  p a r t i e s  a r e  looking f o r  i s  some form of con- 
d i t i o n a l  con t r ac t .  

In o ther  

4 4 .  Although i t  i s  not  d i f f i c u l t  t o  s t a t e  i n  o u t l i n e  what 
such a cond i t iona l  c o n t r a c t  might con ta in ,  it i s  a much more 
d i f f i c u l t  mat te r  t o  devise  terms t h a t  w i l l  i n v a r i a b l y  be 
f a i r  t o  both p a r t i e s  whatever t h e  circumstances.  We regard 
it as abso lu te ly  e s s e n t i a l  t h a t  any form of c o n t r a c t  t h a t  
has our  b l e s s ing  should  be abso lu te ly  s a f e  i n  i t s  e f f e c t ,  
even i f  used by t h e  most unsoph i s t i ca t ed  house buyer .  I t  - 
would a l s o  have t o  be  appropr ia te  f o r  use  i n  a ve ry  wide 
v a r i e t y  o f  circumstances and f o r  d i f f e r e n t  forms o f  property.  
I t  would have t o  apply ,  f o r  example, t o  new houses and old,  
t o  land  on which a house i s  t o  be b u i l t  o r  i s  i n  t h e  course 
of  e r e c t i o n ,  t o  r e g i s t e r e d  and un reg i s t e red  t i t l e s ,  t o  free- 
ho ld  and leasehold  proper ty ,  t o  l a n d  which i s  only  p a r t  of 
t h a t  comprised i n  t h e  s e l l e r ' s  t i t l e ,  t o  f l a t s ,  t o  l a n d  
which i s  sub jec t  t o  tenancies  and o t h e r  burdens and t o  the 
s i t u a t i o n  where one o r  o the r  of t h e  p a r t i e s  ( o r  bo th )  i s  
n o t  f r e e  t o  commit himself u n t i l  he  has  disposed o f ,  o r  
bought, another house. 
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45. Consideration of cond i t iona l  con t r ac t s  i n  t h e  f i e l d  
of house purchase i s  no new development. 
Law Soc ie ty ' s  Conditions of Sa le ,  i n  ed i t i ons  no  longer 
c u r r e n t ,  23 conta ined  a condi t ion  f o r  op t iona l  u s e ,  making 
t h e  con t r ac t ,  i n  e f f e c t ,  sub jec t  t o  t h e  r e s u l t s  o f  the  
buyer ' s  searches  and enqui r ies  o f  t h e  loca l  a u t h o r i t i e s  being 
s a t i s f a c t o r y .  The National Conditions of Sa le  contained, 
and s t i l l  do con ta in ,  a s i m i l a r  condi t ionz4  and i n  a previous 
e d i t i o n  provided an opt iona l  cond i t ion  making the  purchase sub 
ject  t o  the  purchaser ob ta in ing  a loan  of a s p e c i f i e d  amount 
from a named bu i ld ing  soc ie ty .25  
been ex tens ive ly  used. They are designed t o  save time and 
t o  make t h e  c o n t r a c t  f i r m  a t  an e a r l i e r  s tage  t h a n  under the  
usua l  "subjec t  t o  cont rac t"  procedure; but s i n c e  they  deal 
w i th  some only of  t h e  mat te rs  a purchaser  has t o  t a k e  in to  
account before  he commits h imsel f ,  no time i s ,  i n  p rac t i ce ,  
saved. Moreover, s e l l e r s ,  and p a r t i c u l a r l y  s e l l e r s  who need 
a b inding  c o n t r a c t  t o  enable them t o  synchronise t h e  sa l e  
wi th  t h e  purchase of  another house, f i n d  cond i t ions  of t h i s  
kind unacceptable because they do n o t  make t h e  c o n t r a c t  
s u f f i c i e n t l y  firm. A buyer who has  changed h i s  mind may 
perhaps be ab le  t o  withdraw from t h e  bargain on the pre tex t  
t h a t  he was unable t o  g e t  the  necessary  loan. 

For  many years The 

The condi t ions  have never 

46. Some yea r s  ago, the  Lord Chancellor asked The Law 
Soc ie ty  t o  cons ider  whether it might be poss ib le  t o  replace 
"subjec t  t o  cont rac t ' '  agreements w i t h  options or provis iona l  
( i . e .  condi t iona l )  agreements. The Council of The Law Society,  
having considered t h e  matter i n  d e t a i l ,  concluded t h a t  ne i the r  
of  t hese  could s a t i s f a c t o r i l y  r e p l a c e  t h e  e x i s t i n g  procedure. 
Thei r  reasons were s e t  out i n  a Memorandum dated May 1964.  

23. e .g .  1959  Ed i t ion ,  General Condition 21 .  

24. 18 th  Edi t ion ,  condi t ion  1 3 .  

25. 17 th  Edi t ion ,  condi t ion  9 .  
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I n  t h e  Appendix t o  t h i s  paper we reproduce t h a t  p a r t  of the 
Memorandum which s e t s  out those  reasons .  (Also reproduced 
i s  a form o f  p rov i s iona l  agreement f o r  the s a l e  and purchase 
of a p r i v a t e  dwellinghouse which was, by way of  example, 
s e t  out i n  an appendix t o  t he  Memorandum but which was not 
recommended f o r  a c t u a l  use.) Although the Counc i l ' s  reasons 
a r e  convincing, we never the less  f e l t  t h a t ,  since t h e  public 
demand s t i l l  seemed t o  be f o r  some kind o f  cond i t iona l  con- 
t rac t ,  we ourse lves  were bound t o  look a t  t he  m a t t e r  again. 

4 7 .  Accordingly, with the  h e l p  and co-opera t ion  of The 
Law Socie ty ,  we have inves t iga t ed  t h e  matter a f r e s h .  What 
we attempted t o  do was t o  dev i se  a form of  cond i t iona l  c o n t r a c t  
which could s a f e l y  be en tered  i n t o  by members o f  t h e  public 
f o r  t he  s a l e  and purchase of t h e i r  houses,26 as soon as they 
had reached agreement on the  p r i c e  and without having f i r s t  
taken p ro fes s iona l  advice. A g r e a t  dea l  of d e t a i l e d  work 
was done on t h i s  by The Law Soc ie ty ,  a s  well  as by us ,  and 
we a r e  g r a t e f u l  t o  them. But t h e  attempt f a i l e d  and we a re  
forced  t o  accept  t h a t  a s a t i s f a c t o r y  form of cond i t iona l  con- 
t r a c t  f o r  genera l  use i n  the  s a l e  and purchase o f  houses- 
cannot be devised. Apart from a number of d e t a i l e d  object- 
ions which would, we th ink ,  be v e r y  d i f f i c u l t  t o  overcome, 
t h e r e  a r e  perhaps th ree  main o b s t a c l e s .  

( i )  P ro tec t ion  of t h e  buyer 

48. A t  t he  t ime when the  p r i c e  f o r  a house i s  agreed 
"subjec t  t o  con t r ac t " ,  the buyer w i l l  i n  many cases have 

2 6 .  I t  was n o t  considered t h a t  any standard form of con t r ac t  
could s a t i s f a c t o r i l y  cover houses which had n o t  ye t  been 
b u i l t  o r  which were i n  t h e  course  of e r e c t i o n .  The form 
was, t h e r e f o r e ,  only designed t o  apply t o  t h e  s a l e  and 
purchase of "second-hand" o r  completed houses .  
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had no p ro fes s iona l  advice and w i l l  have decided t o  make 
h i s  o f f e r  on t h e  b a s i s  of h i s  own, perhaps cu r so ry ,  inspect-  
i on  of the  proper ty  and of any enqu i r i e s  he h a s  made. 
buyers of houses, and p a r t i c u l a r l y  those who a r e  buying a 
house f o r  t he  f i r s t  time, have ve ry  l i t t l e  i d e a  of  the compli- 
c a t i o n s  and hidden p i t f a l l s  o f  house purchase27 o r  how t o  
nego t i a t e  a proper  p r i c e .  I t  i s  e s s e n t i a l  t h e r e f o r e  f o r  t h e  
p ro tec t ion  of buyers t h a t  any form of con t r ac t  f o r  general 
use should be framed i n  such a way t h a t  the  e x i s t i n g  freedom 
t o  withdraw from t h e  nego t i a t ions  i s  s u b s t a n t i a l l y  unimpaired. 
And any form which i s  s o  framed must, we have found, be one 
which no s e l l e r  would be wise t o  e n t e r  i n t o ,  s i n c e  i t  would 
amount t o  l i t t l e  more than an o p t i o n  f o r  t he  buyer  t o  purchase 
t h e  proper ty  a t  a c e r t a i n  p r i c e .  I t  has t o  be recognised 
t h a t  any form of  con t r ac t  which would s u i t  a s e l l e r  would 
almost c e r t a i n l y  g ive  i n s u f f i c i e n t  p ro t ec t ion  t o  t h e  un- 
advised buyer. Although it is  t h e  buyer who, under the 
e x i s t i n g  procedure,  i s  i n  p a r t i c u l a r  need o f  p r o t e c t i o n ,  
s e l l e r s  may a l s o  need p ro tec t ion  from accepting a binding 
commitment t o  s e l l  t h e i r  houses be fo re  obta in ing  profes- 
s i o n a l  advice.  

Many 

49.  The e l imina t ion  of r i s k  f o r  those buying (and s e l l i n g )  
t h e i r  houses i s  regarded by t h e i r  advisers  - and i n  our view 
r i g h t l y  s o  - a s  an e s s e n t i a l  f e a t u r e  of any procedure fo r  
s a l e  and purchase. One r i s k  which i s  always p r e s e n t  i s ,  
of course ,  t h e  r i s k  t h a t  t h e  o t h e r  pa r ty  w i l l  withdraw 
from t h e  nego t i a t ions  before a c o n t r a c t  i s  concluded; but 
t h e r e  a r e ,  a s  we have shown, o t h e r  r i s k s  ( e s p e c i a l l y  f o r  
buyers) and p ro fes s iona l  adv i se r s  a r e  of  t he  g e n e r a l  opinion 
t h a t  t he  l a t t e r  r i s k s  a r e  the  more dangerous. I t  would c l e a r l y  
be unwise t o  adopt a new procedure which, whi le  e l imina t ing  

2 7 .  The Legal S ide  o f  Buying a House published by Consumers' 
Association expla ins  i n  layman's language t h e  procedure 
f o r  buying and s e l l i n g  a house. 

3 3  



t o  some ex ten t  t h e  r i s k  of withdrawal a f t e r  p r i c e s  have been 
agreed, does so  by exposing t h e  p a r t i e s  t o  o t h e r  r i s k s  of 
a more se r ious  na tu re .  

( i i )  Co-ordinated t r a n s a c t i o n s  

50. Even supposing t h a t  it were poss ib le  t o  dev i se  a 
form of cond i t iona l  con t r ac t  s a t i s f a c t o r y  t o  bo th  s e l l e r  
and buyer, t h e  f a c t  t h a t  it d i d  n o t  bind them t o  complete 
t h e  t r ansac t ion  un le s s  the  cond i t ions  were f u l f i l l e d  would 
i n e v i t a b l y  g ive  r i s e  t o  a per iod  o f  unce r t a in ty ,  t h e  duration 
of which was i t s e l f  uncer ta in .  Th i s  unce r t a in ty  would be 
cons iderable  because t h e  cond i t ions  would have, on any view, 
t o  cover the  phys ica l  condi t ion  of  t h e  proper ty ,  t h e  ava i l -  
a b i l i t y  of mortgage finance and a l l  t he  o ther  pre-cont rac t  
ma t t e r s  t o  which w e  have r e f e r r e d  i n  paragraph 1 3  above. 
And while t h i s  unce r t a in ty  cont inued  ne i the r  p a r t y  could 
s a f e l y  assume t h a t  t h e  t r a n s a c t i o n  would proceed. The second 
main obs t ac l e  a r i s e s ,  then, because of the e f f e c t  o f  t h i s  
s i t u a t i o n  on t h e  p o i n t  a l ready  mentioned i n  paragraph 15 - 
namely , 
a c t i o n  t o  synchronise t h a t  t r a n s a c t i o n  with ano the r  trans- 
a c t i o n  i n  which he i s  the  buyer. When t h i s  need ex is t s ,and  
it probably e x i s t s  more o f t e n  than  n o t ,  the p a r t i e s  t o  both 
t r ansac t ions  must become bound ax t h e  same time and bound, 

moreover, t o  complete them a t  t h e  same time. There i s  
obvious d i f f i c u l t y  i n  achieving t h i s  wi th in  a system of 
cond i t iona l  c o n t r a c t s .  

( i i i )  Disputes 

the  need f o r  a pa r ty  who i s  a s e l l e r  i n  one trans- 

51. The unce r t a in ty  which must e x i s t  un less  and u n t i l  
t h e  condi t ions  of  a condi t iona l  c o n t r a c t  a r e  f u l f i l l e d  i s  
descr ibed  i n  t h e  proceding paragraph. But t h e r e  may often 
be another kind of  uncer ta in ty :  t h e  unce r t a in ty  as t o  whether 
t h e  condi t ions  have been f u l f i l l e d  o r  no t :  and t h i s  l a t t e r  
unce r t a in ty  might r e s u l t  i n  d i s p u t e s  between the  p a r t i e s  
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which would have t o  be resolved. 
was bad enough t o  j u s t i f y  the  buyer withdrawing, whether 
he had t r i e d  hard enough t o  r a i s e  t h e  necessary mortgage 
f inance  - t hese  and many other  ques t ions  would, w e  suspect ,  
f r equen t ly  become bones of content ion between t h e  p a r t i e s .  

Whether a survey r epor t  
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I 1  CHANGES IN THE LAW 

General 

52. So,  f a r ,  a l l  t h e  mat te rs  which we have cons idered  
involve no change i n  t h e  law. In  t h i s  p a r t  of t h e  Paper 
we w i l l  d i scuss  ideas  t h e  implementation of which would 
r e q u i r e  l e g i s l a t i o n .  We th ink  i t  a s  wel l  t o  say a t  once 
t h a t  we a r e  by no means convinced t h a t  t he  answer l i e s  i n  
l e g i s l a t i o n .  We do n o t  under ra te  t h e  d i s t r e s s  and incon- 
venience t h a t  can be caused when e i t h e r  par ty  t o  a "subject 
t o  con t r ac t "  agreement i s  l e t  down by the  o ther ;  b u t  as we 
s h a l l  i n d i c a t e ,  changes i n  the  law i n  t h i s  f i e l d  would tend 
e i t h e r  t o  offend c u r r e n t l y  accepted genera l  p r i n c i p l e s  o r  
t o  provide no r e a l  s o l u t i o n  t o  t h e  gazumping problem. There 
a r e ,  moreover, d i f f i c u l t i e s  i n  t h e  f i e l d  of d e f i n i t i o n  and 
i f  any change i n  t h e  law i s  t o  be bo th  e f f e c t i v e  and f a i r  
t h e  l e g i s l a t i o n  would no t  be simple.  We propose t h e r e f o r e  
t o  s e t  ou t  t he  a l t e r n a t i v e s  which appear  t o  f a l l  w i t h i n  the 
f i e l d  of choice,  and t o  comment upon them; but whether,  i n  
t h e  l i g h t  of those comments, i t  can  be s a i d  t h a t  gazumping 
i s  such a s o c i a l  e v i l  t h a t  i t  i s  necessary  t h a t  one o r  more- 
of those  a l t e r n a t i v e s  be adopted i s ,  we th ink ,  a m a t t e r  of 
broad pub l i c  po l i cy  upon which the  views of lawyers ca r ry  no 
more weight than those  of anyone e l s e .  Nonetheless,  we do 
wish t o  sound a caut ionary  note .  Considerable p u b l i c i t y  has 
been given t o  a number of "bad" c a s e s  of gazumping, and it 
i s  understandable t h a t  t he  general  pub l i c  wish t o  have action 
taken t o  prevent such cases  from occur ing  i n  the  f u t u r e ;  but 
changes i n  the  law a r e  ap t  t o  have more widespread e f f e c t ,  
wi th  unhappy consequences i n  p a r t i c u l a r  cases.  

Sanctions and remedies - The f i e l d  of  choice 

53. The l e g i s l a t i v e  approach could  be on the  b a s i s  of 
e i t h e r  c r imina l  o r  c i v i l  l i a b i l i t y .  I t  would be t h e o r e t i c a l l y  
p o s s i b l e  t o  c r e a t e  a criminal s a n c t i o n  by making t h e  with- 
drawal from a " sub jec t  t o  cont rac t"  agreement a criminal 
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offence  i n  c e r t a i n  def ined  circumstances.  On t h e  c i v i l  
s i d e ,  t h e r e  i s  a whole range of p o s s i b i l i t i e s  from ( a t  the 
h igher  end) t r e a t i n g  such an agreement a s  bringing i n t o  
ex i s t ence  a binding con t r ac t  f o r  t h e  s a l e  of t he  house i n  
ques t ion  and s o  b r ing ing  i n t o  p lay  t h e  f u l l e s t  measure of 
c i v i l  remedies, t o  ( a t  t he  lower) merely making p rov i s ion  
f o r  t h e  reimbursement, t o  the  p a r t y  who has been l e t  down, 
of any expenses, such a s  l ega l  and surveyors '  f e e s ,  which 
he may have incur red  s i n c e  the  " sub jec t  t o  con t r ac t "  agree- 
ment w a s  made. Between these  two extremes it  might be 
p o s s i b l e  t o  provide t h a t  t he  pa r ty  who has withdrawn f r o m  
the  agreement should be l i a b l e  t o  pay t h e  o ther  a sum by 
way of compensation f o r  h i s  disappointment.  We w i l l  now 
cons ider  t hese  va r ious  p o s s i b i l i t i e s .  

(a) Criminal sanc t ions  

54.  One way t o  discourage gazumping would be t o  make 
c e r t a i n  conduct a c r imina l  offence.  There a re ,  o f  course ,  
va r ious  p o s s i b i l i t i e s  a s  t o  the  p r e c i s e  d e f i n i t i o n  of the  
conduct t h a t  might a t t r a c t  c r imina l  p e n a l t i e s .  I t  could be 
made an offence f o r  a prospec t ive  s e l l e r  t o  withdraw from a 
" sub jec t  t o  cont rac t"  agreement. I t  could be an o f f ence  fo r  
him t o  withdraw from an agreement whether "subject t o  con- 
t r a c t "  o r  embodied i n  a binding c o n t r a c t .  I t  could be an 
o f f ence  t o  attempt t o  r a i s e  the  p r i c e  once there  was a n  agree- 
ment o f  e i t h e r  kind. I t  could be an  of fence  t o  s e l l  o r  
a t tempt  t o  s e l l  elsewhere a t  a h ighe r  p r i c e  once a n  agreement 
of e i t h e r  kind had been en tered  i n t o .  The Abol i t ion  o f  
Gazumping and Kindred P rac t i ces  B i l l  introduced i n  1 9 7 1  by  
M r  Kevin McNamara, M.P., proposed (among o ther  t h i n g s )  t h a t  
where a s e l l e r  had agreed ,  whether s u b j e c t  t o  c o n t r a c t  or  
o therwise ,  t o  s e l l  a house t o  a p a r t i c u l a r  person a t  a pa r t i -  
c u l a r  p r i c e ,  it would be a c r imina l  of fence  f o r  t h e  s e l l e r  
t o  inc rease  t h e  p r i c e  o r  t o  s e l l  i t  t o  anybody e l s e  a t  a 
h igher  p r i c e  unless  he pa id  a l l  t h e  f e e s  and expenses of the 
d isappoin ted  buyer. The B i l l  f a i l e d  t o  secure a r ead ing .  
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55. We do n o t  t h i n k  t h a t  l e g i s l a t i o n  making it a cri-  
mina1 offence simply t o  break a c o n t r a c t  f o r  t he  s a l e  of a 
house would be acceptab le ;  it fo l lows  t h a t  any p roposa l  t o  
make t h e  breaking of a "subject t o  con t r ac t "  agreement a 
c r imina l  offence would be even l e s s  acceptable.  If t h e  
c r imina l  law were t o  be introduced i n t o  t h i s  a r ea  it would 
have t o  aim a t  a t tempts  (but only u n j u s t i f i a b l e  a t t empt s )  
t o  r a i s e  the  p r i c e  o r  t o  s e l l  elsewhere a t  a h ighe r  p r i c e  
a f t e r  agreeing a p r i c e  (whether " sub jec t  t o  con t r ac t "  o r  
n o t ) .  The d e f i n i t i o n  of what i s  u n j u s t i f i a b l e  would obviously 
g ive  r i s e  t o  d i f f i c u l t i e s .  What would be the  advantages of 
c r e a t i n g  new crimes f o r  t h i s  purpose? I t  would make it c l ea r  
t h a t  t h e  law frowned on the  conduct t o  be proscr ibed .  I t  
would g ive  s o l i c i t o r s  and e s t a t e  agen t s  a c l e a r  l e g a l  bas i s  
on which t o  advise  c l i e n t s  no t  t o  gazump. I t  would, a lso,  
pu t  t h e  pos i t i on  of  t r u s t e e s  and mortgagees beyond ques t ion  
s i n c e  they could never be obliged t o  break the  c r i m i n a l  law 
i n  the  i n t e r e s t s  of  persons b e n e f i c i a l l y  in te res ted ."  
w i l l  appear below, i t  i s  a t  l e a s t  doub t fu l  whether t hese  
advantages could be a t t a i n e d  by use  o f  t h e  c i v i l  l a w  without 
c r imina l  s anc t ions .  A f u r t h e r  advantage o f t en  possessed  by 
t h e  c r imina l  law over the  c i v i l  law i s  t h a t  it does n o t  
depend on the  p r i v a t e  ac t ion  of an aggrieved i n d i v i d u a l  fo r  
i t s  enforcement, bu t  i t  i s  d i f f i c u l t  t o  s ee  how p u b l i c  
a u t h o r i t i e s  could become aware of o f f ences  without t h e  speci- 
f i c  complaint of t h e  aggrieved buyer,  and even he may not be 
i n  possession of a l l  t he  r e l evan t  f a c t s .  A complex system 
of r e g i s t r a t i o n  of "subjec t  t o  con t r ac t "  agreements and con- 
t r a c t s  of s a l e  would no doubt be p o s s i b l e ,  but s e t t i n g  up 
e l abora t e  machinery f o r  t h i s  purpose would hardly b e  j u s t i f i e d  
un le s s  gazumping e x i s t e d  on a very  wide sca l e ;  moreover, t h i s  
would involve the  c r e a t i o n  of y e t  f u r t h e r  c r imina l  offences t o  
t o  compel r e g i s t r a t i o n .  

As 

28. See para.  7 7 ,  below. 
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56.  There a r e ,  however, s t r o n g  arguments a g a i n s t  the 
use  of t h e  c r imina l  law i n  t h i s  sphere .  The p o s s i b i l i t i e s  
we have canvassed a r e  d i r ec t ed  a g a i n s t  s e l l e r s ,  n o t  against  
buyers.  I t  seems u n f a i r  t o  invoke t h e  c r imina l  l a w  against  
a s e l l e r  who goes back on h i s  word t o  obta in  more money 
while leav ing  t h e  buyer f r e e  t o  r e s i l e  i n  o rde r  t o  pay l e s s .  
No doubt t h a t  could a l s o  be made an  offence: b u t  s ince  the 
buyer o f t e n  makes h i s  o f f e r  " sub jec t  t o  con t r ac t "  i n  order 
n o t  t o  be bound be fo re  he has taken  p ro fes s iona l  advice,  it 
would be wrong t o  prevent the  buyer from withdrawing fo r  
good reason, s o  it i s  d i f f i c u l t  t o  s e e  how the  sanc t ion  
could e f f e c t i v e l y  opera te  a g a i n s t  t h e  buyer. 

57. Another ma t t e r  t o  be borne i n  mind i s  t h a t  any accept- 
ab le  d e f i n i t i o n  of t h e  c r imina l  o f f ence  i s  l i k e l y  t o  permit 
a s e l l e r  who i s  p ro fes s iona l ly  advised  so  t o  conduct himself 
t h a t  he avoids f a l l i n g  wi th in  t h e  scope of t he  l e g i s l a t i o n  a t  
a s t a g e  before  t h e  exchange o f  c o n t r a c t s .  For example, i f  
t h e  offence r equ i r ed  the  agreement of a p r i ce  o r  announcement 
of w i l l i ngness  t o  agree t h a t  p r i c e  followed by an  attempt t o  
s ecu re  a h igher  p r i c e ,  a s e l l e r  might be advised n o t  t o  agree 
o r  name a p r i c e  u n t i l  con t r ac t s  are exchanged, b u t  t o  do no 
more than express h i s  wi l l ingness  t o  consider an o f f e r  from a 
prospec t ive  buyer a t  o r  above a s t a t e d  sum. I t  would be 
d i f f i c u l t  t o  desc r ibe  h i s  subsequent acceptance of  someone 
e l s e ' s  higher o f f e r  a s  gazumping. I n  s o  f a r  a s  c r i t i c i s m  of 
gazumping comes from disappointed buyers who f e e l  l e t  down by 
t h e  unenfo rceab i l i t y  of the  agreement "subject t o  contract",  
t h a t  c r i t i c i s m  would be met f o r  t h e r e  would be no excuse f o r  
any p o t e n t i a l  buyer t o  th ink  t h a t  he  had secured t h e  s e l l e r ' s  
agreement. But t h e  o v e r a l l  p o s i t i o n  of buyers would not,  we 
th ink ,  be improved. A t  p resent  a buyer can g e n e r a l l y  r e ly  on 
t h e  s e l l e r ' s  agreement of a p r i c e  even though i t  is  "subject 
t o  cont rac t" ,  though he may o c a s s i o n a l l y  be gazumped. I f ,  how- 
eve r ,  s e l l e r s  cease  t o  use " sub jec t  t o  cont rac t"  agreements 
buyers would be s u b j e c t  t o  gene ra l  unce r t a in ty  as t o  the p r i c e  
u n t i l  t h e  s e l l e r  had exchanged c o n t r a c t s .  

39 



58. S e l l e r s  who delayed i n  t ak ing  advice might however 
cont inue  t o  use  t h e  "subject t o  con t r ac t "  formula. They 
would the re fo re  be wi th in  t h e  l e g i s l a t i o n .  Yet it would be 
paradoxical t h a t  a procedure dev i sed ,  a s  we have explained, 
t o  keep the  p a r t i e s  f r e e  from l e g a l  ob l iga t ions  u n t i l  they 
have taken p ro fes s iona l  advice and t h e i r  adv i se r s  have con- 
cluded t h e i r  p re l iminary  i n v e s t i g a t i o n s  and nego t i a t ions  
should r e s u l t  i n  t h e  unadvised s e l l e r  becoming s u b j e c t  t o  
c r imina l  s anc t ions  which he could have avoided had he been 
advised. 

59 .  The c r e a t i o n  of a new c r i m i n a l  offence i n  t h i s  a rea  
which has h i t h e r t o  been predominantly the  province  of the 
c i v i l  law i s  something which r e q u i r e s  very c l e a r  j u s t i f i -  
c a t i o n .  The disadvantages of t h e  c r imina l  law, and the 
anomalies t o  which it could g i v e  r i s e ,  lead us t o  t h e  provi- 
s i o n a l  view t h a t  c r imina l  s a n c t i o n s  should no t  be  recommended 

(b) Making "subject t o  con t r ac t "  agreements l ega l ly  
b inding  a s  c o n t r a c t s  

60. Apart from any cr imina l  s anc t ion ,  t he  most e f f ec t ive  
d e t e r r e n t  t o  withdrawal from a " sub jec t  t o  con t r ac t "  agree- 
ment would be t h e  knowledge t h a t  t h e  other p a r t y  could enforce  
it as i f  i t  were a l e g a l l y  b inding  con t r ac t .  If t h e  s e l l e r  
withdrew, t h e  buyer would then be  a b l e  t o  o b t a i n  an  order f o r  
s p e c i f i c  performance o r  an award of  damages. I f  t h e  buyer 
withdrew the  s e l l e r  would be e n t i t l e d  t o  damages, o r  t o  
r e sc ind  t h e  c o n t r a c t  and keep t h e  depos i t .  

61.  In  cons ider ing  whether o r  n o t  an agreement "subject 
t o  cont rac t"  should be t r e a t e d  as i f  it were a l e g a l l y  binding 
c o n t r a c t  i t  i s ,  we th ink ,  impor tan t  t o  bear i n  mind t h a t ,  f o r  
t h e  reasons which we have d i scussed  i n  Par t  B o f  t h i s  paper, 
one ( o r  perhaps both) of t he  p a r t i e s  d id  not  wish  t o  en ter  
i n t o  a l e g a l l y  binding con t r ac t  a t  t h a t  s tage .  This  means 
t h a t  t he  t r a n s a c t i o n  i s  s t i l l  under negot ia t ion .  I t  i s  not  
normally expected t h a t  f a i l u r e  t o  b r ing  n e g o t i a t i o n s  t o  
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f r u i t i o n  should g ive  r i s e  t o  l e g a l  consequences; t h e  purpose 
of nego t i a t ing  i s  t o  enable the  p a r t i e s  t o  f i n d  o u t  whether 
they can a r r i v e  a t  a con t r ac t  o r  n o t .  The f a c t  t h a t  i n  the 
course of the  d iscuss ions  they have agreed on c e r t a i n  matters 
does no t  s top  e i t h e r  reopening such  mat te rs .  Th i s  i s  a s  
t r u e  of nego t i a t ions  f o r  t he  s a l e  of  houses a s  o f  any other 
nego t i a t ions .  An agreement made "subjec t  t o  c o n t r a c t "  t o  
s e l l  and purchase a house a t  a p a r t i c u l a r  p r i c e  does not 
amount i n  law t o  a l e g a l l y  b inding  con t r ac t ,  notwithstanding 
t h a t  one of t h e  main terms, t h e  p r i c e ,  has been apparently 
s e t t l e d .  I t  i s  we l l  e s t ab l i shed  t h a t  the  ma t t e r  remains i n  
nego t i a t ion  u n t i l  a formal c o n t r a c t  i s  s e t t l e d  and formal 
c o n t r a c t s  a r e  exchanged." 
answered, t h e r e f o r e ,  i s  whether t h e r e  i s  something s o  spec ia l  
about t he  s a l e  and purchase of dwel l ing  houses t h a t  agreement 
of p r i c e  alone should  be s u f f i c i e n t  t o  bring a b inding  con- 
t r a c t  i n t o  ex i s t ence .  Does t h e  f a c t  t h a t  the  p r e s e n t  law 
makes it poss ib l e  f o r  one p a r t y  t o  a "subject t o  cont rac t"  
agreement t o  withdraw from it a t  w i l l  j u s t i f y  t h e  de l ibe ra t e  
c r e a t i o n  of an except ion  t o  t h e  gene ra l  ru le?  Is t h e  remedy 
which we a r e  he re  considering reasonably  p ropor t iona te  t o - t h e  
prob 1 em? 

The ques t ion  which has  t o  be 

62. There a r e ,  c l e a r l y ,  two ob jec t ions  t o  t r e a t i n g  a 
"subjec t  t o  con t r ac t "  agreement as a n  ac tua l  c o n t r a c t .  We 
have a l ready  ind ica t ed  the  f i r s t ,  which i s  t h a t  any such 
s o l u t i o n  would be e n t i r e l y  c o n t r a r y  t o  fundamental p r inc ip les  
of t h e  'law of c o n t r a c t .  I f  t h e  p a r t i e s  had wished t o  be 
mutually bound t h e r e  was nothing t o  prevent them from having 
come t o  an appropr i a t e  agreement; s i n c e  they chose no t  t o  make 
such an agreement, one should n o t  be  made f o r  them. 

63. The second objec t ion  i s  a p r a c t i c a l  one. I t  would be 
necessary ,  i f  such an  agreement were t o  be enforceable ,  t o  
know p r e c i s e l y  t h e  terms on which t h e  p a r t i e s  cou ld  enforce i t ,  

29. See f o r  example Keppell v .  Wheeler [ 1 9 2 7 ]  1 K.B. 577 
(C.A.)  per  Bankes L . J .  a t  584.  
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bear ing  i n  mind t h a t  t he  only term which nay have been 
agreed i s  the  p r i c e .  
terms f a i r  t o  t h e  p a r t i e s  could be  worked out  by t h e  court  
o r  by an a r b i t r a t o r ;  but many c a s e s  a r e  not s imple .  More- 
over ,  i f  t he  agreement were t o  c o n s t i t u t e  a b ind ing  cont rac t ,  
bo th  p a r t i e s  ought t o  be bound by it, and t h i s  r a i s e s  g rea t  
d i f f i c u l t i e s  e s p e c i a l l y  i n  connec t ion  with enforcement 
a g a i n s t  a buyer. I n  cons t ruc t ing  t h e  terms of t h e  cont rac t  
(o ther  than t h e  p r i c e )  t he  c o u r t  o r  a r b i t r a t o r  would be 
faced  wi th  t h e  problems which w e  have already d iscussed  i n  
connection wi th  s tandard  forms of condi t iona l  c o n t r a c t .  The 
cons t ruc ted  c o n t r a c t  would have t o  conta in  a t  l e a s t  some of 
t h e  condi t ions  which a p r o f e s s i o n a l l y  advised buyer requi re  
f o r  h i s  own p r o t e c t i o n ;  but t h e  c o n t r a c t  would a l s o  have t o  
be acceptab le  t o  t h e  s e l l e r  and it would hard ly  be s o  i f  t h e  
buyer were f u l l y  safeguarded since t h e  con t r ac t  would amount 
t o  l i t t l e  more than  an opt ion  i n  favour  of t h e  buyer t o  pur- 
chase the  proper ty  a t  the  agreed p r i c e .  

I n  simple cases ,  i t  may b e  t h a t  

30 

(c)  Reimbursement of expenses 

6 4 .  I f  it i s  thought t h a t  t h e  p a r t i e s  t o  a "subjec t  t o  
con t r ac t "  agreement should no t  be  e n t i t l e d  t o  en fo rce  the  
agreement a s  i f  t h e r e  had been a binding c o n t r a c t ,  should t h e  
p a r t y  respons ib le  f o r  t he  breakdown of nego t i a t ions  be l i a b l e  
t o  pay something by way of compensation? 
t h a t  a person who has been l e t  down by the  unreasonable with- 
drawal of t he  o t h e r  pa r ty  ought,  a t  l e a s t ,  t o  b e  a b l e  to  
recover  the  amount of any expendi ture  which he has reasonably 
incur red  i n  t h e  expec ta t ion  t h a t  a con t r ac t  would r e s u l t  from 
t h e  nego t i a t ions .  Such a sugges t ion  has been made and worked 
o u t  i n  cons iderable  d e t a i l  by t h e  Law Reform Committee of t h e  
Bar Council, t o  whom we a r e  extremely g r a t e f u l .  

I t  h a s  been suggested 

31  

30. Conditional con t r ac t s  a r e  d i scussed  paras .  41 t o  51 above. 
31. I t  should be mentioned t h a t  t h e  view of t h e  Committee was 

t h a t  l e g i s l a t i o n  was no t  d e s i r a b l e  i n  t h i s  f i e l d  but t h a t  
i f  i t  were t o  be thought necessa ry ,  it should  be confined 
t o  g iv ing  t o  t h e  in ju red  p a r t y  t h e  r i g h t  t o  recover h i s  
abor t ive  expenditure.  
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65. This suggest ion,  unl ike t h e  one which would attempt 
t o  make a con t r ac t  ou t  of something t h a t  was e v i d e n t l y  not 
a c o n t r a c t ,  i s  not  open t o  a t t a c k  on grounds of p r i n c i p l e .  
I t  seems t o  us t o  be a f u l l y  d e f e n s i b l e  development o f  the 
law along l i n e s  which a r e  gaining inc reas ing  acceptance.  
The s e l l e r  of a house must be taken t o  know t h a t ,  under  the 
e x i s t i n g  procedure, h i s  acceptance of a "subject t o  contract"  
o f f e r  w i l l  be the  s i g n a l  f o r  t h e  buyer t o  s t a r t  i n c u r r i n g  
expenses,32 and t h a t  i f  he withdraws from the n e g o t i a t i o n s ,  
t h e  buyer w i l l  have thrown away those  c o s t s .  S i m i l a r l y  the 
buyer should apprec i a t e  t h a t  i f  he withdraws, t he  s e l l e r  may 
have t o  incur  a d d i t i o n a l  expenses b e f o r e  securing another  
buyer. In  e i t h e r  case ,  i f  t h e  withdrawal i s  unreasonable i n  
t h e  circumstances,  should not t he  p a r t y  who has withdrawn 
reimburse the  o t h e r  i n  r e spec t  of expenses which would not 
have been thrown away, o r  incurred,  b u t  f o r  t he  breakdown of 
t h e  nego t i a t ions?  

66. Reasonable though t h a t  sugges t ion  may be, t h e  use- 
f u l n e s s  of a s t a t u t o r y  provis ion t o  g i v e  e f f e c t  t o  i t  must 
be judged i n  the  l i g h t  of the f a c t  t h a t  t he  sum a t  s t a k e  i n  - 
t h e  average case would be un l ike ly  t o  exceed €50,  and i t  
would u s u a l l y  be less.  I t  i s  abundantly p l a i n  t h a t  reimburse- 
ment of expenses a lone would not e l i m i n a t e  gazumping. The 
higher  o f f e r  can be counted upon t o  exceed the amount of the 
expenses i n  question33 and it would u s u a l l y  be i n  t h e  s e l l e r ' s  
i n t e r e s t  t o  accept  such higher o f f e r  and t o  pay t h e  f i r s t  
buyer 's  expenses without  demur. 

67. L i a b i l i t y  t o  reimburse might a t t a c h ,  we have s a i d ,  t o  
"unreasonable withdrawal" from n e g o t i a t i o n s .  The s t a t u t e  could 
ha rd ly  de f ine  "unreasonable"; but  it would, we t h i n k ,  have t o  

32. E.g. Search f e e s ,  t he  Building Soc ie ty ' s  su rveyor ' s  f ees ,  
s o l i c i t o r ' s  c o s t s .  

33. While working on t h i s  t o p i c  we r e a d  i n  the p r e s s  of  a case 
where t h e  asking p r i c e  of a f l a t  r o s e  from €12,750 to  
€15,000 i n  t h e  space of f i v e  weeks. 
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i n d i c a t e  t h a t  t h e  concept of "withdrawal" included conduct 
by one p a r t y  c a l c u l a t e d  t o  cause t h e  o t h e r  pa r ty  t o  break 
o f f  t h e  nego t i a t ions .  I n  the  event of d i spute ,  t h e r e f o r e ,  
t h e  whole course of t h e  nego t i a t ions  would c a l l  f o r  i nves t i -  
ga t ion .  I t  i s  a l s o  t o  be borne i n  mind t h a t  i f  a cause  of 
a c t i o n  along these  l i n e s  were recognised ,  it could a f f e c t  
ca ses  i n  which noth ing  even remotely l i k e  a "gazump" had 
occurred. 

(d) Compensation f o r  disappointment 

6 8 .  Since t h e  p r a c t i c a l  advantages of c r e a t i n g  a l i a -  
b i l i t y  simply t o  reimburse expenses a r e  s o  l imi t ed ,  t h e  
ques t ion  a r i s e s  whether, i n s t ead  of  ( o r  i n  add i t ion  t o )  t h a t ,  
t h e  l a w  should provide  a p o t e n t i a l l y  more ex tens ive  remedy, 
f a l l i n g  s h o r t  of t h e  remedies which would be a v a i l a b l e  i f  
t h e  "subjec t  t o  con t r ac t "  agreement were t r ea t ed  as a binding 
c o n t r a c t .  For i n s t a n c e ,  should one p a r t y  t o  n e g o t i a t i o n s  fo r  
t h e  s a l e  and purchase of a dwelling house be e n t i t l e d  t o  
recover  from t h e  o t h e r  who has l e t  him down a monetary recom- 
pense f o r  h i s  being annoyed, inconvenienced o r  disappointed?- 

69. A r i g h t  t o  recover on t h i s  b a s i s  would undoubtedly 
be a novel ty .  As a ma t t e r  of c l a s s i f i c a t i o n  it cou ld  not be 
regarded a s  a r i g h t  founded on c o n t r a c t ;  i t  appears t o  be a 
r i g h t  independent of agreement. As a mat te r  of l e g a l  theory, 
t h e r e f o r e ,  the  b a s i s  of any such r i g h t  would n e c e s s a r i l y  be 
t h a t  unreasonable withdrawal from "sub jec t  t o  con t r ac t "  agree- 
ments was unlawful - i n  t he  same sense as l i b e l ,  f o r  example, 
i s  unlawful. To use  lawyer 's  language, t he re  would be a new, 
s t a t u t o r y ,  t o r t .  

70 .  The assessment of damages under such a head would not 
be an  easy mat te r .  Since the re  i s ,  by d e f i n i t i o n ,  no contract  
i n  t h e  background, t h e  i n j u r y  being made good would be  of an 
i n t a n g i b l e  na tu re  (disappointment e t c ) ,  and not  a l o s s  of 
barga in .  Inev i t ab ly ,  a change i n  t h e  l a w  i n  t h i s  d i r e c t i o n  
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would c r e a t e  an a r e a  of  unce r t a in ty ,  and i t  would b e  
impossible t o  avoid a n  element of a r b i t r a r i n e s s  i n  t h e  
assessment of damages.34 
t h a t  t h e r e  should be a c e i l i n g  t o  any award under t h i s  
head, because f i n a n c i a l  recompense f o r  disappointment over 
a hoped-for c o n t r a c t  could no t  p rope r ly  exceed t h e  con- 
t r a c t u a l  damages which would have been payable i f  t h e r e  had 
a c t u a l l y  been a c o n t r a c t  and t h a t  c o n t r a c t  had been repu- 
d i a t e d .  What those  damages would have been (on t h e  given 
hypothes is )  it i s  almost impossible t o  t e l l  because, a s  we 
have a l r eady  i n d i ~ a t e d , ~ '  it i s  ve ry  d i f f i c u l t  t o  cons t ruc t  
f o r  t h e  p a r t i e s  a c o n t r a c t  which w a s  never i n  f a c t  made. 

A t  t he  same time, it i s  c l e a r  

(e)  Fur ther  genera l  cons ide ra t ions  

7 1 .  From the  foregoing  d i scuss ion  o f  t he  p o s s i b l e  bases 
on which t o  found s t a t u t o r y  remedies i t  w i l l  be appa ren t  
why we s a i d  i n  paragraph 52  t h a t  w e  were n o t  convinced t h a t  
t h e  answer t o  t h e  gazumping problem l i e s  i n  l e g i s l a t i o n .  
But i f  l e g i s l a t i o n  i s  introduced a long  any of those  l i n e s ,  
answers t o  o the r  ques t ions  w i l l  have t o  be provided. 

7 2 .  Throughout t h i s  Paper our minds have been p r imar i ly  
d i r e c t e d  t o  gazumping, t h a t  i s  t o  s a y  t o  withdrawals by 
s e l l e r s  from "subjec t  t o  cont rac t"  agreements i n  o r d e r  t o  
g e t  a h igher  p r i c e .  But our terms of  re ference  a r e  n o t  s o  
l i m i t e d  and it  o f t e n  happens t h a t  nego t i a t ions  a r e  broken 
o f f  by t h e  buyer. I t  may be t h a t  i n  s e l l e r s '  market con- 
d i t i o n s ,  a buyer i s  r e l a t i v e l y  l e s s  l i k e l y  t o  withdraw with- 
ou t  good cause; bu t  i f  a buyer has e n t e r e d  i n t o  a "subjec t  
t o  con t r ac t "  agreement s o l e l y  wi th  a view t o  keeping h i s  

34. L ibe l  a c t i o n s ,  which l i e  i n  r e s p e c t  of s i m i l a r  i n t ang ib le  
i n j u r i e s  (v i z ,  t o  r e p u t a t i o n ) ,  g i v e  r i s e  t o  t h e  same 
d i f f i c u l t y .  

35. See para.  6 3  above. 
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op t ions  open, and then  dec l ines  t o  proceed because he  has 
found another house which s u i t s  him b e t t e r ,  it is ha rd ly  
fair t h a t  t he  l e g i s l a t i o n  should n o t  be  equally capab le  of 
applying i n  favour of t h e  s e l l e r .  

7 3 .  On the  o t h e r  hand, t he  " sub jec t  t o  con t r ac t "  pro- 
cedure has ,  as we have shown, grown up because it i s  primarily 
buyers who r e q u i r e  t o  be p ro tec t ed  i n  t h e  i n i t i a l  negot ia t ing  
s t ages .  This l e a d s  us  t o  the  next  ques t ion .  

74 .  I t  seems c l e a r  t o  us t h a t  r e f u s a l  t o  proceed with a 
" sub jec t  t o  con t r ac t "  agreement should  no t  of i t s e l f  g ive  
r i s e  t o  s t a t u t o r y  consequences. The buyer may f i n d  something 
s e r i o u s l y  wrong wi th  t h e  house, o r  he  may unexpectedly f ind  
t h a t  he  i s  unable t o  ob ta in  t h e  necessa ry  mortgage. S imi la r ly ,  
a s e l l e r  must, we t h i n k ,  be f r e e  t o  withdraw i f  h i s  buyer i s  
very  d i l a t o r y ;  and unadvised s e l l e r s  should,  perhaps,  have 
some p ro tec t ion  a g a i n s t  being taken  advantage of by land  
specu la to r s .  The s t a t u t o r y  remedies should t h e r e f o r e  be ava i l -  
a b l e  only i n  cases  where withdrawal w a s  unreasonable.  Is the 
t e s t  of "reasonableness" t o  be s u b j e c t i v e ,  o r  o b j e c t i v e ?  I f  
s u b j e c t i v e ,  t he  s t a t u t e  would no t  c u r e  gazumping, because 
from t h e  s e l l e r ' s  p o i n t  of view it may not  be unreasonable 
t h a t  he should t r y  t o  ob ta in  t h e  h i g h e s t  p r i ce  f o r  h i s  house 
t h a t  t h e  market w i l l  provide. On t h e  o the r  hand, i f  t h e  t e s t  
i s  an ob jec t ive  one, t h e  buyer may f i n d  himself ob l iged  to  
proceed with a t r a n s a c t i o n  notwithstanding t h a t  on inspec t ion  
of t h e  proper ty  and on making t h e  u s u a l  enqui r ies  and searches 
he has discovered ma t t e r s  which, f o r  pure ly  personal  reasons, 
he regards  a s  wholly unacceptable. The r e s o l u t i o n  of t h i s  
problem would appear t o  involve t h e  acceptance e i t h e r  of 
double s tandards  o r  of an o b j e c t i v e  s tandard  i n  r e l a t i o n  t o  
s e l l e r s  coupled wi th  an  exclusion of  buyers from t h e  e f f e c t  
o f  t h e  l e g i s l a t i o n  a l toge the r .  Ne i the r  so lu t ion  g i v e s  us any 
sense  of s a t i s f a c t i o n .  
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( i i i )  Ehgt-shogld be-the-cha~a~ter~stics-of Lhg 
- agregmgnLs-tg Fhich Jhg Statute shou ld  

- aPPlZ? 

75.  We have spoken throughout o f  "subject t o  contract"  
agreements, and any l e g i s l a t i o n  would have t o  d e f i n e  t h i s .  
The e s s e n t i a l  mat ter ,  it seems t o  us ,  i s  agreement of the 
p r i c e  - i n  t h e  absence of any such agreement, people  do 
n o t ,  we th ink ,  f e e l  t h a t  they have been l e t  down o r  gazumped. 
I n  many cases  t h e r e  w i l l  be a w r i t t e n  memorandum of  some 
s o r t ,  i n  which a f i rm  p r i c e  i s  s t a t e d  and the formula "sub- 
j e c t  t o  con t r ac t "  is  used. Such c a s e s  a re  c l e a r .  But what 
i f  t h e  p r i c e  i s  s u b j e c t  t o  v a r i a t i o n  (as  it may w e l l  be i f  
t h e  agreement r e l a t e s  t o  a house which has y e t  t o  be b u i l t ) ?  
I f  t h e  p r i c e  were, by agreement, v a r i a b l e  because of 
i nc reas ing  bu i ld ing  c o s t s  , should t h e  bu i lde r  b e  required t o  
account i n  d e t a i l  f o r  t he  inc rease?  Should an agreement 
wi th in  the  s t a t u t e  be deemed t o  e x i s t  i f  a d e p o s i t  o r  r e g i s t -  
r a t i o n  f e e  has been paid and accepted,  even i f  t h e r e  i s  no 
f i rm  agreed p r i c e ?  The draftsman o f  any l e g i s l a t i o n  would 
r e q u i r e  c l e a r  i n s t r u c t i o n s  on m a t t e r s  of t h i s  s o r t .  

76. Let it be supposed t h a t  a buyer and s e l l e r  have agreed 
" sub jec t  t o  con t r ac t "  on the  s a l e  o f  a house a t  a p r i c e  of 
€10,000, and t h a t  t h e  s e l l e r  subsequent ly  seeks t o  r a i s e  the 
p r i c e  t o  €12,000. Prima f a c i e ,  t h e  buyer might be e n t i t l e d  
t o  some remedy on those  f a c t s .  But many people, we think,  
would h e s i t a t e  t o  g ive  the  buyer a remedy i f  t h e r e  were doubts 
as t o  t h e  buyer 's  own wi l l i ngness  o r  a b i l i t y  t o  proceed with 
t h e  t r a n s a c t i o n  as o r i g i n a l l y  agreed.  There might,  f o r  
example, be a ques t ion  as t o  t h e  buye r ' s  a b i l i t y  t o  r a i s e  the 
agreed €10,000 purchase money. This  aspect  of t h e  matter would 
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be of p a r t i c u l a r  concern i f  t h e  s t a t u t o r y  remedy took the 
form e i t h e r  of  t h e  reimbursement of expenses o r  of compen- 
s a t i o n  f o r  disappointment, because it  could n o t  be sa id  
wi th  c e r t a i n t y  t h a t  the  expenses were thrown away, o r  the 
disappointment su f fe red ,  a s  a r e s u l t  o f  t he  s e l l e r ' s  ac t ion  
a lone .  I f  t h e  c la imant ' s  a b i l i t y  t o  proceed i s  a consider- 
a t i o n  t o  be taken  i n t o  account,  should the  burden be put on 
t h e  o ther  p a r t y  t o  prove t h e  nega t ive  by way o f  defence (an 
o f t e n  impossible t a s k ) ,  o r  i s  it up t o  the  c la imant  t o  show 
p o s i t i v e l y  t h a t  he would have proceeded ( aga in ,  an often 
impossible t a s k  f o r  a buyer because the  n e g o t i a t i o n s  may 
have broken o f f  before  he had had an oppor tuni ty  t o  make h i s  
enqu i r i e s  and ar range  h i s  mortgage)? 

7 7 .  I t  i s  open t o  ques t ion  whether the  l e g i s l a t i o n  should 

apply t o  a t r u s t e e  o r  a bu i ld ing  soc ie ty  s e l l i n g  under i t s  
power of s a l e  because the  s e l l e r ,  i n  t h a t  ca se ,  i s  not t he  
b e n e f i c i a l  owner o f  the  proper ty .  I t  i s  s e t t l e d  l a w  t h a t  a 
t r u s t e e  i s  bound i n  the  i n t e r e s t s  of h i s  b e n e f i c i a r i e s  t o  
g e t  the  b e s t  p r i c e  reasonably ob ta inab le  i f  h e  s e l l s  the 
t r u s t  p roper ty  and a bui ld ing  s o c i e t y  s e l l i n g  under i t s  power 
of s a l e  i s  under a s imi l a r  ~ b l i g a t i o n . ~ ~  
it would perhaps be wrong t o  p u t  a buyer d e a l i n g  with a 
person i n  a f i d u c i a r y  capac i ty  i n  a weaker p o s i t i o n  than a 
buyer from any o t h e r  c l a s s  of s e l l e r . 3 7  
agree ,  even s u b j e c t  t o  c o n t r a c t ,  t o  s e l l  a t  t o o  low a p r i ce .  
I n  any event t h e  t r u s t e e  can p r o t e c t  himself by put t ing  t h e  
proper ty  up f o r  auc t ion  o r  s e l l i n g  it by t ende r .  

On t h e  other hand 

A t r u s t e e  should n o t  

36. Building S o c i e t i e s  Act 1962, s .  36( l ) ( a )  and see Bu t t l e  

37. The p o s i t i o n  of vendor c h a r i t a b l e  t r u s t e e s  may need 
v. Saunders [1950] 2 A l l  E . R .  193. 

spec ia l  cons idera t ion .  
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(v i )  s h p l d - i l  be-pgsgible fox Lhg p a y t i e s  t o  
- exclude  t h e  effect-of t h e  l-egislat&op hy 
- a gyegmgnL? 

78. Almost c e r t a i n l y ,  t h e  answer t o  t h i s  q u e s t i o n  would 
have t o  be i n  t h e  nega t ive  i f  t h e  l e g i s l a t i o n  were t o  have 
any r e a l  value.  But it i s  a s t r o n g  th ing  t o  s a y  t o  persons 
who a r e  i n  t h e  course of n e g o t i a t i o n  t h a t  they s h a l l  not be 
e n t i t l e d  t o  agree  on the  consequences, as between themselves, 
of f a i l u r e  t o  reach  f i n a l  agreement. Furthermore, i f  hard 
cases  a r e  t o  be avoided, i t  would seem t h a t  t h e  l e g i s l a t i o n  
would have t o  g r a n t  the  cour t  a wide d i s c r e t i o n  t o  do what, 
i n  a l l  t he  circumstances,  i s  f a i r  i n  each p a r t i c u l a r  case; 
and t h a t  would in t roduce  a cons ide rab le  degree o f  uncer ta in ty .  

7 9 .  F i n a l l y ,  we must draw a t t e n t i o n  t o  t he  f ac t  t h a t  a 
c o n t r a c t  f o r  t h e  s a l e  of  land r e q u i r e s  t o  be suppor ted  by a 
memorandum i n  w r i t i n g  i f  it i s  t o  be  e n f ~ r c e a b l e . ~ ~  
ques t ion  a r i s e s  a s  t o  whether t h a t  r u l e  should be extended 
t o  agreements " sub jec t  t o  con t r ac t "  i f  the l a t t e r  a r e  t o  
have enforceable  l e g a l  consequences. I f  such agreements 
were, by s t a t u t e ,  t o  be t r e a t e d  as though they were cont rac ts ,  
t h e  r u l e  might apply  anyway; bu t  i f  t h e  s t a t u t o r y  remedy took 
some o the r  form it  would, appa ren t ly ,  not apply.  I t  would 
seem anomalous t h a t  an agreement which was no t  a cont rac t  
should be more r e a d i l y  enforceable  than  an a c t u a l  cont rac t ;  
on the  o ther  hand, i f  the a v a i l a b i l i t y  o f  a remedy i n  the 
cases  with which we a r e  concerned were a l so  dependent on the  
ex i s t ence  of a memorandum i n  w r i t i n g ,  a cons iderable  loophole 
would e x i s t .  One might almost a s  w e l l  permit "cont rac t ing  
out". This i s  by no means a s imple  mat te r ,  because any 
d i f f e r e n c e  i n  t r ea tmen t  between c o n t r a c t s  and agreements 

The 

38. Law of  Proper ty  Act 1925, s. 4 0 .  
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"subjec t  t o  con t r ac t "  would i n v i t e  t he  argument t h a t  a 
con t r ac t  which was unenforceable f o r  want of a memorandum 
should be t r e a t e d  a s  i f  i t  were a mere agreement, and s o  
enforceable  ( t o  some exten t  a t  l e a s t )  by v i r t u e  of the 
l e g i s l a t i o n  under d iscuss ion .  39 

D. GENERAL SUMMARY 

80. I n  t h i s  Paper we have desc r ibed  the  p r a c t i c e  which 
i s  normally followed i n  the  s a l e  and purchase of a dwelling- 
house, and we have explained t h e  reasons f o r  t h a t  p rac t ice .  
We recognise t h a t  t h a t  p r a c t i c e  is  open t o  c r i t i c i s m  i n  t h a t  
i t  enables e i t h e r  p a r t y  t o  t h e  nego t i a t ions  t o  withdraw a t  
any time be fo re  a con t r ac t  i s  f i n a l l y  concluded, whether f o r  
good cause o r  n o t ,  and whether o r  no t  the  o t h e r  p a r t y  has 
been induced by an  agreement " sub jec t  t o  con t r ac t "  t o  incur 
expenses. As r e c e n t  experience has  shown, t h i s  freedom t o  
withdraw can g i v e  r i s e ,  i n  abnormal market cond i t ions ,  t o  
pub l i c  concern. 
i s  a p r a c t i c a l  necess i ty  i f  buyers  a r e  not t o  be  placed i n  an 
exposed pos i t i on .  

But we have found t h a t  freedom t o  withdraw 

81. Because of t he  publ ic  concern,  we approached t h i s  
sub jec t  i n  t h e  hope t h a t  we might be able t o  p u t  forward 
p o s i t i v e  proposa ls ,  e i t h e r  f o r  t h e  reform of t h e  p rac t i ce  o r  
f o r  t h e  reform of  t h e  underlying law, aimed a t  so lv ing  the 
problem t h a t  has a r i s e n .  We have, however, been driven t o  
t h e  conclusion t h a t  the  cause o f  t h e  problem l i e s  outside t h e  
l a w  and t h e  p r a c t i c e ,  and t h a t  t h e r e  a re  c l e a r  dangers i n  
a l t e r i n g  a system which has been c a r e f u l l y  des igned ,  and which 
serves  i t s  purpose wel l  i n  t h e  vas t  major i ty  o f  cases ,  s o l e l y  
f o r  t he  reason t h a t  i n  except iona l  (and perhaps temporary) 
circumstances t h e  system i s  capab le  of being used  unscrupu- 
lous ly .  We have, t he re fo re ,  d i scussed  the  p o s s i b i l i t i e s ,  and 

39. I f  t h i s  argument were accepted ,  t he  purchaser  i n  Law v. 
Jones [1973]2 W.L.R. 994 might have had some remeayeven 
i f e  Court  had he ld  t h a t  t h e  correspondence between the 
s o l i c i t o r s  d i d  not  c o n s t i t u t e  a s u f f i c i e n t  memorandum of 
h i s  o r a l  con t r ac t .  
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some of t h e  d i f f i c u l t i e s ;  but we have decided not  t o  pu t  
forward pos i t i ve  proposa ls .  

82 .  Conduct disapproved of by the community a t  l a r g e  
sometimes takes  forms aga ins t  which t h e  l a w  i s  no t  an  appro- 
p r i a t e  weapon. I n  our view, gazumping l i e s  very l a r g e l y  i n  
t h e  a rea  i n  which r e l i a n c e  must be p laced  on s o c i a l  and moral 
r e s t r a i n t s ,  and i s  ou t s ide  the  f i e l d  proper  t o  l e g a l  i n t e r -  
vent ion .  Changes i n  t h e  law designed t o  deal  w i th  such  
ma t t e r s  a r e  a p t  t o  create more problems than they s o l v e .  Of 
t h e  seve ra l  l e g i s l a t i v e  approaches which we have d iscussed  
i n  t h i s  Paper, t h e  only one which f i t s  t h e  general  p a t t e r n  of 
t h e  law i s ,  i t  seems t o  u s ,  t h a t  considered i n  paragraphs 
6 4 - 6 7 ,  namely t h a t  a p a r t y  t o  an agreement "subject  t o  
cont rac t"  who has unreasonably l e t  t h e  o the r  down should  be 
l i a b l e  t o  reimburse t h a t  o ther  h i s  expenses abor t ive ly  
incur red .  But we f e e l  unable p o s i t i v e l y  t o  suggest  t h a t  even 
t h a t  l imi t ed  proposal  should be adopted,  f o r  the  s imple  rea- 
son t h a t  it might w e l l  prove t o  be counter-product ive.  In 
many i n s t a n c e s ,  s e l l e r s  a r e  de t e r r ed  from gazumping by moral 
cons idera t ions ;  b u t  i f  t h e  law were changed as suggested it 
could not  f a i l  t o  g ive  t h e  impression t h a t  a s e l l e r  i s  
a c t u a l l y  e n t i t l e d  t o  gazump, provided t h a t  he o f f e r s  t o  pay 
t h e  buyer ' s  expenses. By lending gazumping an a i r  of  l e g a l  
r e s p e c t a b i l i t y ,  t h e  r e s t r a i n t s  imposed by moral p re s su res  
would be l o s t .  
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APPENDIX 

Ex t rac t s  from a Memorandum (dated 
May 1964) by the  Council of The 
Law Socie ty  on the  use  of  options 
and p rov i s iona l  c o n t r a c t s  t o  rep lace  
depos i t s  subjec t  t o  c o n t r a c t .  

This Memorandum was submi t ted  a t  the r e q u e s t  of the 
Lord Chance l lor ' s  o f f i c e  i n  May, 1964, and is  in t ended  t o  
d e a l  with cases  where a purchaser f i n d s  the  house through 
an  e s t a t e  agent o r  by d i r e c t  c o n t a c t  wi th  the vendor ,  and 
no t  wi th  the  s a l e  of houses on b u i l d i n g  e s t a t e s  n o r  wi th  
s a l e s  by auc t ion .  

Options and provis iona l  agreements a re  n o t  unusual 
i n  t h e  s a l e  of l a r g e r  spec ia l  p r o p e r t i e s  where t h e  purchaser 
wishes t o  be s u r e  t h a t  t he  proper ty  i s  s u i t a b l e  f o r  h i s  
p a r t i c u l a r  purposes before  being f i n a l l y  bound by a cont rac t .  
I f  such opt ions  o r  p rovis iona l  agreements were t o  become 
common p r a c t i c e  i n  t h e  s a l e  and purchase of smal l  p r i v a t e  
dwelling-houses, they  should f u l f i l  t h e  following conditions:-  

(1) Be s h o r t  and simple and capable of be ing  
r e a d i l y  understood wi thou t  l ega l  advice .  

( 2 )  Not c a r r y  such p e n a l t i e s  a s  would make 
i t  improper t o  ask  t h e  vendor o r  t h e  
purchaser t o  s ign  t h e  same without l e g a l  
advice.  

( 3 )  Contain a number of grounds on which t h e  
vendor o r  the  purchaser  i n  p a r t i c u l a r  can 
r e sc ind  t h e  same wi thou t  penalty.  

Such an op t ion  o r  p rov i s iona l  agreement i s  bound t o  be 
an  u n s a t i s f a c t o r y  document, bu t  neve r the l e s s  t h e  i d e a  might 
appear prima f a c i e  t o  o f f e r  advantages over t he  p r e s e n t  com- 
p l e t e  unce r t a in ty  which e x i s t s  between agreement of  terms and 
exchange of c o n t r a c t s .  Whether t h i s  i s  t r u e  o r  n o t  is 
examined below. 

An opt ion  agreement o r  p rov i s iona l  agreement, which 

A vendor 

b inds  the  vendor t o  s e l l  i f  t h e  o p t i o n  i s  exe rc i sed  o r  a 
p a r t i c u l a r  cond i t ion  f u l f i l l e d ,  is  regarded a s  inappropr ia te  
i n  t h e  s a l e  of dwelling-houses by p r i v a t e  t r e a t y .  
would be unwise t o  e n t e r  i n t o  such an agreement b e f o r e  being 
proper ly  advised; i f  t h e  cons ide ra t ion  paid f o r  t h e  option 
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Appendix ( c o n ' t )  

o r  t he  pena l ty  i n  t h e  case  of a p r o v i s i o n a l  agreement were 
s u f f i c i e n t  t o  make i t  e f f e c t i v e ,  t h e  purchaser would be i n  
a s i m i l a r  pos i t i on .  I n  the  r e s u l t ,  s u b s t a n t i a l l y  t h e  same 
time would be taken i n  preparing and s e t t l i n g  such a docu- 
ment a s  would be necessary  f o r  a normal con t r ac t .  

Although t h e  view i s  taken t h a t  t h e  use of such  an 
agreement would be of  no r e a l  b e n e f i t  t o  t h e  pub l i c  no r  
improve the  p re sen t  p r a c t i c e  i n  conveyancing, a p o s s i b l e  
form of p rov i s iona l  agreement i s  conta ined  i n  the  Appendix 
i n  o rde r  t o  provide a concre te  example of the  problems 
involved. This form of provis iona l  agreement i s  s i m i l a r  t o  
an op t ion  agreement, bu t  d i f f e r s  from it i n  t h a t  it e n t i t l e s  
t h e  vendor i n  c e r t a i n  circumstances t o  resc ind  t h e  agreement. 

While a form on these  l i n e s  might be thought t o  
remove the  present  unce r t a in ty  between t h e  time when terms 
a r e  agreed and t h e  t ime when a b inding  con t r ac t  is en te red  
i n t o ,  The Law Socie ty  f e e l s  unable t o  recommend i t s  adoption 
f o r  t h e  following reasons : -  

The form i s  probably a s  simple as  can be  
formulated,  but i t  cannot escape being a 
complex and technica l  document t o  t h e  l a y -  
man, who w i l l  not r e a d i l y  understand i t s  
f u l l  meaning and may w e l l  be deceived i n t o  
th inking  t h a t  it i s  a b inding  con t r ac t  f o r  
s a l e  and purchase. , 

The L a w  Socie ty  has always taken the  view 
t h a t  no con t r ac t  o r  s imi la r  type of ag ree -  
ment i n  r e l a t i o n  t o  t h e  s a l e  of land should  
be s igned  without l e g a l  advice.  A document 
such as t h a t  a t tached  would be of l i t t l e  
p r a c t i c a l  use ,  un less  i t  can be s igned  wi th-  
out such advice.  

The necessary  penal ty  (by way of f o r f e i t u r e  
of t h e  d e p o s i t ) ,  a l though no t  very g r e a t ,  i s  
not  one which many purchasers  of smal l  house 
proper ty  can e i t h e r  a f f o r d  o r  be w i l l i n g  t o  
r i s k  l o s i n g ,  and no s o l i c i t o r  would normally 
advise  h i s  c l i e n t  t o  t a k e  such r i s k .  

The use  of  t h i s  form w i l l  do l i t t l e  t o  remove 
t h e  e x i s t i n g  unce r t a in ty  under cu r ren t  p rac t i ce .  

An agreement of t h i s  n a t u r e ,  even i f  rescinded 
o r  no t  proceeded wi th ,  might give r ise  t o  a 
claim by a vendor 's  e s t a t e  agent f o r  commission, 
having regard  t o  t h e  t r e n d  shown by some recent  
dec i s ions ,  i n  p a r t i c u l a r ,  t he  case of Scheggia 
v. Gradwell [1963J 1 W.L.R. 1049. I t  must be 
borne i n  mind t h a t  any form of p rov i s iona l  agree- 
ment would f requent ly  be  s igned  i n  an e s t a t e  
agen t ' s  o f f i c e  without l e g a l  advice ( s e e  para. ( 2 )  
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above) and vendors would certainly not contem- 
plate any claim to commission arising at that 
stage. 

Possible Form of Provisional Agreement for the Sale and 
Purchase of a Private Dwelling-house. 

(Not recommended for actual use) 

AGREEMENT made the day of 196 between A.B. 
(Vendor) and C.D. (Purchaser) 

1. The Vendor agrees to sell and the Purchaser agrees 
to buy Number 23 Laburnum Avenue (the property) for the 
sum of €3,000 of which 1% thereof has been paid to 

deposit in part payment of the purchase money. The deposit 
shall be held by the agent as stakeholder. 

(Vendor's solicitor o r  agent) as a 

2 .  The property is freehold/leasehold for a term of 
approximately 70 years unexpired at a ground rent of € 5  a 
year. 

3. The Vendor warrants:- 

(a) That he has a good marketable title to 

(b) That there are no restrictive covenants 

the property. 

easements o r  rights affecting the 
property which will materially depreciate 
its value as a private dwelling-house o r  
its use as such. 

(c) That no information received in reply to 
enquiries of Local Authorities and no 
entry in the registers of local land 
charges materially affect the value of the 
property o r  its use as a private dwelling- 
house. 

4 .  This Agreement is conditional upon the parties within 
five weeks of the date hereof entering into a binding con- 
tract for the sale and purchase of the property with vacant 
possession on completion. If the Purchaser fails to sign 
such contract the deposit shall be forfeited to the Vendor. 
If the Vendor fails to sign such contract, he shall pay a 
sum equal to the deposit, to the Purchaser and repay the deposit. 
There shall be no right of either party to other damages o r  
costs o r  to claim specific performance. 
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5. This Agreement is  cond i t iona l  upon an o f f e r  of an 
advance being made t o  the  Purchaser on normal Bu i ld ing  
Soc ie ty  terms of  n o t  l e s s  than €2 ,500  repayable over  not 
l e s s  than 2 0  yea r s .  

6 .  E i the r  t h e  Vendor o r  Purchaser  may a t  any t ime 
r e sc ind  t h i s  Agreement without cause  by not ice  i n  wr i t ing .  
I f  rescinded by t h e  Purchaser t h e  d e p o s i t  s h a l l  b e  f o r f e i t e d  
t o  t h e  Vendor and i f  rescinded by t h e  Vendor t h e  n o t i c e  of 
r e s c i s s i o n  s h a l l  be accompanied by payment of an  amount 
equal t o  the  d e p o s i t  and repayment of  t h e  depos i t .  

7. This Agreement may be r e sc inded  by the  Purchaser a t  
o r  a f t e r  the  d a t e  f o r  en ter ing  i n t o  a formal c o n t r a c t  i f  - 

(a) t h e r e  s h a l l  be any breach  of the war ran t i e s  
by t h e  Vendor conta ined  i n  Clause 3 o r  

(b) i f  t h e  o f f e r  of t h e  mortgage advance 
r e f e r r e d  t o  i n  Clause 5 i s  not made and 
i n  e i t h e r  event t he  d e p o s i t  s h a l l  be  
r epa id  t o  the  Purchaser and there  s h a l l  
be no o t h e r  claim by t h e  Vendor o r  t h e  
Purchaser f o r  c o s t s  damages or  s p e c i f i c  
performance. 

8 .  Any d i s p u t e  o r  d i f f e rence  touching t h i s  Agreement 
s h a l l  be r e f e r r e d  t o  an a r b i t r a t o r  appointed by the  Pres ident  
f o r  t he  time being of  t he  Local L a w  Socie ty  i n  whose area 
t h e  proper ty  i s  s i t u a t e .  

A s  wi tness  the  hands of the  p a r t i e s  
Rece ip t  f o r  Deposit  

Warning- The purchaser  of t h e  p rope r ty  i s  warned t h a t  it is  
extremely unwise f o r  him t o  s i g n  t h i s  document i f  t h e r e  i s  
any a l t e r a t i o n  whatsoever t o  t h e  p r i n t e d  wording (o the r  than 
t h e  f i l l i n g  i n  of b lanks) .  The purchaser  i s  warned t h a t  any 
a l t e r a t i o n  (o the r  t han  the  f i l l i n g  i n  of b lanks) ,  however 
s l i g h t ,  may r e s u l t  i n  s e r ious  l e g a l  l i a b i l i t i e s  be ing  cas t  
upon the  purchaser.  I f  the  purchaser  i s  i n  any doubt whatso- 
eve r ,  he should c o n s u l t  h i s  s o l i c i t o r  before s i g n i n g  t h i s  
document. 
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