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THE L A W  COMMISSION 

WORKING PAPER NO. 59 

CONTRIBUTION 

PART I - INTRODUCTION 

1. On 1 2  J u l y  1 9 7 2  The Law Society and the General 

Council of t he  Bar submitted a memorandum t o  us i n  which they 

drew our  a t t e n t i o n  t o  a va r i e ty  of l e g a l  problems t h a t  seemed 

t o  c a l l  f o r  law reform, including t h e  following:- 

"CO-contractors and co - to r t f easo r s  may claim 
con t r ibu t ion  from one another bu t  not  where 
each of t h e  two ( f o r  example a r c h i t e c t  and 
b u i l d e r )  i s  l i a b l e  f o r  breach of h i s  s epa ra t e  
contract .  A n  extension of Sec t ion  6 of t he  
Law Reform (Married Women and Tortfeasors)  
A c t  1935 could be made." 

2. 
"an examination of t h e  law of c o n t r a c t ,  quasi-contract ,  and - 

such o t h e r  t op ic s  a s  may appear i n  t h e  course of t h e  examination 

t o  be inseparably connected with them.. . . I '  This i t e m  covered 
t h e  problem r e f e r r e d  t o  us and w e  t h e r e f o r e  i n i t i a t e d  a study 

of con t r ibu t ion  r i g h t s  i n  'respect of con t r ac tua l  l i a b i l i t y  and 

under sec t ion  6 of t h e  Law Reform (Married Women and Tortfeasors)  
1935 A c t  ; i n  t h e  remainder of t h i s  paper w e  s h a l l  r e f e r  t o  t h i s  
A c t  a s  ' t h e  1935 A c t ' .  W e  a r e  extremely g r a t e f u l  t o  M r  J . M .  Evans, 

Lec tu re r  i n  Law a t  t h e  London School of Economics and P o l i t i c a l  
Science,  f o r  h i s  he lp  i n  preparing t h i s  paper. 

I n  our F i r s t  Programme1 w e  had recommended i n  Item I 
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1. (1965) Law Com. No. 1. 

2. Seventh Annual Report ( 1 9 7 2 ) ,  Law Com. No. 50, pa ra .  5 2 ;  
Eighth Annual Report (1973), Law Com. NO. 58, pa ra .  58; 
Ninth Annual Report ( 1 9 7 4 ) ,  Law Corn. N3. 6 4 ,  para .  41 .  



3. The p resen t  law of con t r ibu t ion  can be conveniently 

divided i n t o  two. 
t r a c t  and r u l e s  of equity:  it is judge-made l a w ,  although 

some aspects  of it have been incorporated i n t o  codifying 
l e g i s l a t i o n  , and w e  w i l l ,  f o r  convenience, r e f e r  t o  it as  

t h e  'common law' p a r t .  The o t h e r  p a r t  came i n t o  exis tence 
with t h e  in t roduc t ion  of s t a t u t o r y  r i g h t s  of con t r ibu t ion  

between t o r t f e a s o r s  under sec t ion  6 of the 1935 A c t .  The f u l l  
t e x t  of t he  s e c t i o n  i s  set out  i n  t h e  Appendix t o  t h i s  paper. 

One p a r t  is  made up of c o n t r a c t ,  quasi-con- 

3 

4. In  t h e i r  proposal The Law Society and t h e  B a r  Council 
po in t  t o  a p a r t i c u l a r  s i t u a t i o n  i n  which r i g h t s  of  contr ibut ion 

do n o t  e x i s t  a t  common law and a r e  not .conferred by sect ion 6 
of t h e  1935 A c t .  They have succeeded i n  reducing t h e i r  proposal 

t o  two sentences b u t  a s  t h i s  is  a p a r t  of the l a w  with which 
some readers  may n o t  be f ami l i a r  w e  s h a l l  make some preliminary 
observations on each of the four  proposi t ions t h a t  are contained 

i n  t h e i r  proposal.  

"CO-contractors . . . may claim con t r ibu t ion  from one another" 

5. Two persons may be j o i n t l y  l i a b l e  on t h e  same contract:  
they a r e  then properly ca l l ed  co-contractors and each may claim 

a con t r ibu t ion  from t h e  other  i f  h e  i s  ca l l ed  on t o  pay more 
than h i s  f a i r  share .  For example, i f  a landlord g r a n t s  a 

tenancy t o  two people j o i n t l y  they are j o i n t l y  U&le fo r  the 
r e n t  a s  co-contractors.  The l and lo rd  i s  e n t i t l e d  t o  enforce 
h i s  claim f o r  r e n t  aga ins t  e i t h e r  - although no t  t o  obtain h i s  
money twice over - and so one of t h e  two may be r equ i r ed  t o  pay 
f o r  t h e  o the r  a s  w e l l  a s  f o r  himself.  The one who pays has 

however a common law r i g h t  t o  c la im a con t r ibu t ion  from h i s  co- 
con t r ac to r  and t h e  cour t  thus has power t o  r e d i s t r i b u t e  the 
burden between them i n  t h i s  s i t u a t i o n .  

3.  See, f o r  example, sect ions 32 and 80 of t h e  Marine Insurance 
A c t  1906. 
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6. From t h e  example j u s t  given it w i l l  be seen t h a t  a t  

least t h r e e  people are involved i n  even t h e  s implest  con t r i -  
but ion problem. There i s  the  c r e d i t o r  o r  p l a i n t i f f ,  whom w e  
s h a l l  abbreviate  t o  P ,  and the re  t h e  two debtors o r  defend- 
a n t s ,  D 1  and D2. I n  t h e  rest of t h i s  paper w e  w i l l  u se  " D 1 "  

mean t h e  person from whom it is  claimed. This is  n o t  t o  say 
t h a t  con t r ibu t ion  claims cannot be made where t h e r e  are more 

than two defendants: they can, bu t  t h e  p r inc ip l e s  are the 
same a s  when t h e r e  a r e  only two. I n  an e f f o r t  t o  keep our 

t reatment  of a complicated p a r t  of t h e  law as  simple as . 
poss ib l e  w e  propose t o  concentrate on contr ibut ion claims i n  
which no more than one p l a i n t i f f  and two defendants are i n -  
volved. 

t o  mean t h e  person claiming the  con t r ibu t ion  and "D2" t o  

'I.. .co-tortfeasors may claim con t r ibu t ion  from one another"  

7. There w e r e  a t  common law a few s i t u a t i o n s  i n  which one 
t o r t f e a s o r  could c l a i m  a contr ibut ion from another t o r t f e a s o r  

bu t  t h e  general  r u l e  was t h a t  such c l a i m s  could not be made 
"because of t he  underlying proposi t ion t h a t  no man can claim 
damages when t h e  r o o t  of t he  damage which he claims is  h i s  
own wrongut4. This w a s  very unsa t i s f ac to ry .  I t  meant t h a t  
although D 1  and D 2  might have in ju red  P by t h e i r  negligence and 

have been equal ly  a t  f a u l t ,  one of them might have t o  bear the 
f u l l  c o s t  of t he  claim and the o the r  none. For example i f  P 

w e r e  i n ju red  when t r a v e l l i n g  a s  a passenger i n  a v e h i c l e  driven 

by D1 he might be ab le  t o  prove negl igence against  D 1  and also 
a g a i n s t  another d r i v e r ,  D 2 ,  but  i f  P w e r e  t o  exact compensation 

from D 1  alone t h e r e  would have been no way i n  which D 1  could 
g e t  a con t r ibu t ion  from D2.  In 1934 t h e  Law Revision Committee 
considered " the  d o c t r i n e  of no con t r ibu t ion  between to r t - f easo r s "  

and reported5 t h a t  it should be a l t e r e d  "as speedi ly  as possible". 
I n  t h e  following yea r ,  by sec t ion  6 of  t h e  1935 A c t ,  t h e  courts . 
w e r e  given j u r i s d i c t i o n  t o  order one of two t o r t f e a s o r s  t o  make 

4. & Lord Dunedin, Weld-Blundell v. Stephens [1920] A.C. 956 ,  
976. This r u l e  i s  sometimes c a l l e d  t h e  r u l e  i n  Merryweather 
v. Nixan (1799)  8 T.R. 186. 

5. Third Inter im Report ,  Cmd. 4637, para .  7. 
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such cont r ibu t ion  towards the  damages t h a t  t h e  o t h e r  had t o  

pay as might be " j u s t  and equ i t ab le  having regard  t o  the 
ex ten t  of t h a t  person 's  r e spons ib i l i t y  fo r  t h e  damage". The 
cour t s  w e r e  f u r t h e r  empowered, i n  appropriate  cases , t o  

exempt t h e  less culpable  t o r t f e a s o r  from an ob l iga t ion  t o  
cont r ibu te  t o  anything t h a t  t h e  o t h e r  might be  c a l l e d  on t o  
pay t o  the  p l a i n t i f f  and, conversely,  t o  order  t h e  o ther  t o  
make a cont r ibu t ion  amounting t o  a complete indemnity . 6 

"Where each of t h e  two ( f o r  example a rch i t ec t  and bu i lde r )  i s  
l i a b l e  f o r  breach of h i s  separa te  cont rac t  [no cont r ibu t ion  
may be claimed]" 

8. A t  common l a w  a contractor  cannot claim a contr ibut ion 
from another con t r ac to r  except where each is  bound t o  the 
p l a i n t i f f  by the  s a m e  cont rac tua l  ob l iga t ion ,  and t h e  1935 

Act does not  apply t o  cont rac tors  a t  a l l .  A f a c t u a l  s i t ua t ion  
t h a t  i l l u s t r a t e s  t h i s  gap i n  t h e  l a w  and which concerns an 

a r c h i t e c t  and a bu i lde r  was t h e  subject of a dec i s ion  of the 
Court of Appeal of Northern I r e l and  i n  1957. Sec t ion  16(1) (c) 
of t h e  Law Reform (Miscellaneous Provis ions)  A c t  (Northern 
I r e l and)  1937 is  t o  the  same e f f e c t  as sec t ion  6(1) (c) of the  
1935 Act and i n  McConnell v. Lynch-Robinson7 t h e  cour t  had t o  

decide whether by v i r t u e  of s ec t ion  1 6  (1) ( c )  an a r c h i t e c t  
should have leave t o  claim a con t r ibu t ion  from a bu i lde r  on 
t h e  assumption t h a t  t he  following f a c t s  were proved:- 

That P had engaged t h e  a rch i t ec t ,  D 1 ,  t o  
draw plans and t o  superv ise  some b u i l d i n g  

work a t  P I S  home i n  accordance with t h e  
plans.  

That, by a separa te  con t r ac t ,  P had engaged 

a b u i l d e r ,  D2, t o  do t h e  bui lding work i n  
accordance with the  p l ans  and s u b j e c t  t o  the 
superv is ion  of D1. 

6 .  For examples see Whitby v. Burt  Boulton and Hayward Ltd. 
[1947] K.B. 918 and L i s t e r  v. Romford Ice  and Cold Storage 
Co. Ltd. [1957] A.C. 555. 

7. [1957] N . I .  70. 
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(c) That D2 i n  breach of h i s  con t r ac t  pu t  a 
damp-course i n  the  wrong p lace  and D 1  i n  

breach of  h i s  contract  f a i l e d  t o  n o t i c e  
the  e r r o r  and t o  see t h a t  it was put  r i g h t .  

(a) That P had incurred expenses i n  having 

t h e  e r r o r  pu t  r i g h t  by a t h i r d  party and 
had a sus t a inab le  claim i n  damages a g a i n s t  
D 1  and D2 .  

9. I n  P ' s  a c t i o n  aga ins t  D1 t h e  Court of Appeal of  

Northern I r e l and  w e r e  unanimously of t h e  view t h a t  s i n c e  the 
l i a b i l i t y  of D 1  and D 2  l ay  i n  c o n t r a c t  n o t  i n  t o r t '  t h e  court 

had no j u r i s d i c t i o n  t o  e n t e r t a i n  a con t r ibu t ion  c l a i m  and so 
t h e  app l i ca t ion  by D 1  f o r  leave t o  make a claim a g a i n s t  D 2  

by t h i r d  par ty  proceedings was refused.  There i s  no reason 
t o  suppose t h a t  t h e  po in t  would have been decided d i f f e r e n t l y  
i f  considered by an appe l l a t e  court  i n  England. 

"An extension of Sect ion 6 of . the Law Reform (Married Women 
1 
10 * The s p e c i f i c  po in t  put t o  us by The Law Soc ie ty  and 
t h e  General Council of  t h e  Bar was t h a t  sect ion 6 of  t h e  1935- 
A c t  could be a l t e r e d  so a s  t o  allow contr ibut ion c l a i m s  not 

only between t o r t f e a s o r s ,  a s  it does a t  present,  b u t  a l s o  

between seve ra l  con t r ac to r s .  W e  have considered t h i s  p a r t i -  
c u l a r  proposal i n  t h i s  paper. However, s ince  w e  have a 
general  ob l iga t ion  t o  see t h a t  anomalies a re  e l iminated and 
t h a t  t h e  law is  s i m p l i f i e d  and modernised,we have decided t o  
consider t h e  reform of s ec t ion  6 i n  a wider context. W e  have 

t h e r e f o r e  looked a t  t h e  whole of t h e  p re sen t  law of contr ibut ion 
i n  o rde r  t o  discover 

9 ( a )  whether t h e  McConnell v. Lynch-Robinson 

problem i s  an i s o l a t e d  anomaly or  whether 

t h e r e  are o the r  s i t u a t i o n s  i n  which no 
r i g h t s  of contr ibut ion e x i s t  e i t h e r  a t  
common law o r  under t h e  1935 A c t ,  

8. cf. Bagot v. Stevens Scanlan & Co. Ltd. [1966] 1 Q.B. 197 .  
9. 119571 N.I. 70. 5 



whether t h e  law of con t r ibu t ion  works 

s a t i s f a c t o r i l y  i n  the s i t u a t i o n  i n  

which r i g h t s  of con t r ibu t ion  do e x i s t  
a t  common law, 

whether s ec t ion  6 of t h e  1935 A c t  works 
s a t i s f a c t o r i l y  i n  r e l a t i o n  t o  con t r ibu t ion  
claims between t o r t f e a s o r s ,  and 

whether t he re  a r e  any o the r  i s o l a t e d  
d e f e c t s  i n  the law of contr ibut ion t h a t  

could be cured by an extension of s e c t i o n  6. 

11. W e  have considered recommendations and criticisms of 

t h e  present  law of contr ibut ion t h a t  have been made by 

Professor  G lanv i l l e  W i l l i a m s  Q.C. i n  h i s  books J o i n t  Obli- 
gat ionslO and J o i n t  Torts  and Contributory Negligence - A_ 

Study of Concurrent Fault" and w e  have s tudied an enactment 

of t h e  Republic of I re land e n t i t l e d  t h e  C iv i l  L i a b i l i t y  Act 
1 9 6 1  which embodies many of t h e  suggestions made by Professor 
G lanv i l l e  W i l l i a m s  i n  h i s  wr i t i ngs .  The C i v i l  L i a b i l i t y  Act 

1 9 6 1 ,  which, t o  prevent confusion, w e  w i l l  r e f e r  t o  i n  the 
rest of t h i s  paper a s  " the I r i s h  A c t " ,  deals w i t h  t h e  whole 
sub jec t  of "Proceedings aga ins t  and Contribution between Con- 
cu r ren t  Wrongdoers" i n  Pa r t  111 and it has been of  t h e  g r e a t e s t  

he lp  t o  us a s  i t s  provisions h i g h l i g h t  the apparent  de f i c i enc ie s  
i n  our  own law. W e  have however n o t  taken it, i n  t h i s  paper, 

a s  a p a t t e r n  from which t o  b u i l d  an e n t i r e l y  f r e s h  law of con- 
t r i b u t i o n ,  f o r  t h e  following reasons:- 

( a )  Many of t he  provis ions i n  Pa r t  I11 o f  the  

I r i s h  A c t  a r e  concerned with procedural  

problems t h a t  a r e  d e a l t  with i n  a d i f f e r e n t  
way by Rules of Court  i n  England. 

10. Published i n  1949.  

11. Published i n  1951. 
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(b) Some of t h e  provis ions on contr ibutory 
negligence d i f f e r  from t h e  provis ions of 
Engl ish l a w ,  and con t r ibu t ion  and c o n t r i -  

butory negligence a r e  d e a l t  with toge the r .  
Our p rov i s iona l  view is t h a t  they should 
be d e a l t  with sepa ra t e ly  and t h a t  t h e  reform 

of t h e  law of con t r ibu to ry  negligence raises 
ques t ions  of p r i n c i p l e  which a re  l a r g e l y  
i r r e l e v a n t  t o  the  p re sen t  study. 

(c) Contr ibut ion between t o r t f e a s o r s  i s  a l r eady  
1 2  provided f o r  i n  s e c t i o n  6 of the 1935 A c t  . 

It s e e m s  more convenient t o  use t h i s  s e c t i o n  
a s  a b a s i s  than t o  make a completely f r e s h  

s t a r t .  

(d) I n  some re spec t s  t h e  provis ions of P a r t  I11 

of t h e  I r i s h  A c t  appear t o  improve t h e  con- 

t r i b u t i o n  r i g h t s  of a defendant a t  t h e  
expense of t h e  p l a i n t i f f .  Sections 35 (1) (9) , 
35(1) (h)  , 35(1) (i) and 35(1)  ( j )  each g i v e  the 

p l a i n t i f f  a less s a t i s f a c t o r y  remedy a g a i n s t  
one of  two defendants t han  he would have had 

a g a i n s t  t h a t  defendant had the  other  n o t  
ex i s t ed .  Our p rov i s iona l  view is t h a t  any 

change i n  t h e  law of con t r ibu t ion  t h a t  reduced 
t h e  p re sen t  r i g h t s  of t h e  p l a i n t i f f  would be 

retrograde.  A s i m i l a r  view was expressed i n  

t h e  paragraph with which t h e  Law Revision 
Committee concluded t h e i r  proposals f o r  allow- 
ing  con t r ibu t ion  r i g h t s  between t o r t f  easors13. 

12. Its f u l l  t e x t  is reproduced i n  t h e  Appendix. 
13. Third Inter im Report, Cmd. 4637, para. 1 2 .  " W e  suggest 

t h a t  i n  any amendment it should be made c l e a r  t h a t  the 
p l a i n t i f f  i s  n o t  t o  be obliged t o  sue more than  one 
j o i n t  tOrt-feasor,and i s  s t i l l  t o  be e n t i t l e d  t o  recover 
t h e  whole of h i s  damages from anyone of t h e  j o i n t  t o r t -  
f easors  . 

7 



12. It i s  f o r  consideration whether t he  provis ions  of t h e  
I r i s h  Act would work more f a i r l y  i f  adopted i n t o  English law 

than would t h e  p rov i s iona l  proposals with which w e  conclude 
t h i s  paper. I n  o rde r  t h a t  t h e  r eade r  may see how t h e  I r i s h  

Act dea l s  with those  p a r t s  of t h e  English law t h a t  seem t o  
us unsa t i s f ac to ry  w e  have r e fe r r ed  t o  t h e  r e l evan t  provision 
i n  t h e  I r i s h  Act a t  every convenient po in t ,  sometimes i n  the  
main t e x t  and sometimes by footnote.  

13. The rest of t h i s  paper i s  divided up a s  follows:- 

P a r t  I1 
14 In  t h i s  p a r t  we set o u t  t h e  common l a w  

r e l a t i n g  t o  cont r ibu t ion ,  with t h e  a i m  of 

exposing t h e  p a r t i c u l a r  areas  i n  which some 
reform seems t o  be needed. 

P a r t  I11 

H e r e  w e  consider s e c t i o n  6 of t h e  1935 A c t ,  

and examine i t s  apparent de f i c i enc ie s .  

P a r t  I V  

F i n a l l y  w e  consider t h e  changes t h a t  might 

be made i n  sect ion 6 of t h e  1935 A c t  having 
regard  t o  t h e  apparent defects  i n  t h e  common 

law ( P a r t  11) and $n t h e  1935 Act ( P a r t  111). 

Our provis iona l  recommendations are set out 
i n  summary a t  t h e  end of t h e  paper. 

PART rI - THE COMMON LAW 

1 4 .  The p a r t  of t h e  law of cont r ibu t ion  t h a t  w e  decided t o  
c a l l  t h e  'common l a w '  p a r t  i s  made up of con t r ac t ,  quasi-contract  

and r u l e s  of equi ty .  Since it has n o t  been reduced i n t o  s t a tu -  
t o r y  form15 i ts  content  and j u r i d i c a l  bas i s  must be  extracted 

1 4 .  See para. 3 above. 
15. Except i n  very minor instances such as i n  t h e  Marine 

8 
Insurance Act 1906, ss. 32 and 80. 



from judgments given i n  decided cases .  These show t h a t  con- 

t r i b u t i o n  c l a i m s  a t  common law f a l l  i n t o  one of t h e  following 

t h r e e  categories:-  

( a )  The claim f o r  a con t r ibu t ion  t h a t  is  

based on contract ;  

The c l a i m  f o r  a con t r ibu t ion  amounting 
t o  a t o t a l  indemnity t h a t  is based not  

on c o n t r a c t  bu t  on quasi-contract  o r  

equ i ty  ; 

(b) 

(c) The claim f o r  a con t r ibu t ion ,  f a l l i n g  

s h o r t  of a t o t a l  indemnity, t h a t  is  
based n o t  on contract  b u t  on quasi-contract  
o r  equi ty .  

The c l a i m  i n  c o n t r a c t  

15. 

be provided by a term i n  a con t r ac t  t h a t  is  p r imar i ly  concerned 
wi th  something else, such a s  the  h i r e  of machinery o r  p l an t  . 
It may, on t h e  o t h e r  hand, be t h e  g i s t  of t he  c o n t r a c t  i t s e l f ,  
a s  i n  the case of a po l i cy  of insurance t h a t  covers t h e  insured 

a g a i n s t  t h i r d  pa r ty  c l a i m s .  In e i t h e r  case the success  or 
f a i l u r e  of t he  c l a i m  must depend on t h e  terms of t h e  p a r t i c u l a r  

con t r ac t .  

A con t r ac tua l  r i g h t  of indemnity o r  con t r ibu t ion  may 

16 

The c l a i m  i n  quasi-contract  o r  equ i ty  f o r  an indemnity 

16.  Where two people a re  l i a b l e  for the  payment of  the same 
debt  b u t  t h e  l i a b i l i t y  of one i s  'primary'  and t h e  l i a b i l i t y  of 
t h e  o t h e r  is  'secondary' t he  person who i s  pr imari ly  l i a b l e  

may be ordered t o  indemnity the  o the r .  The c l a s s i c  example is  
t h e  con t r ac t  of guarantee.  D 1  makes a contract  with P whereby 
he guarantees D 2 ' s  payment of a debt  owed t o  P; D 2  d e f a u l t s  so 
D 1  has  t o  pay: D 1  may then claim t o  be indemnified by D2. It 

'I= 

16 .  See f o r  i n s t ance  Arthur White (Contractors) Ltd.  v. Tarmac 
C i v i l  Engineerins Ltd. [1967J  1 W.L.R. 1508. 
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was explained by Lord Wright i n  Brook's Wharf and B u l l  Wharf 
- Ltd. v. Goodman Bros.17 i n  the  fol lowing way:- 

"The essence of t he  r u l e  is  t h a t  there  is a 
l i a b i l i t y  f o r  t he  same debt  r e s t ing  on t h e  
p la in t i f f1*  and the  defendant and the  p l a in -  
t i f f  has been l ega l ly  compelled t o  pay, b u t  
t he  defendant ge t s  the  b e n e f i t  of the payment, 
because h i s  debt is  discharged e i t h e r  e n t i r e l y  
o r  pro t a n t o ,  whereas t h e  defendant is  p r i -  
marily liable t o  pay a s  between himself and 
the  p l a i n t i f f . "  

17.  The scope of t h i s  r i g h t  of indemnity i s  n o t  ce r t a in ,  

bu t  it i s  not  l imi t ed  t o  s i t u a t i o n s  i n  which D 1  and D2 are  
co-contractors,  nor  i s  it l imi ted  t o  cases  of deb t ,  as opposed 

t o  damages. 
I n  t h a t  case D 1  was t h e  lessee  of premises and ass igned  the  

l e a s e  t o  someone else who had i n  t u r n  assigned it t o  D2. By 
&e terms of t h e  l e a s e  D1 was l i a b l e  t o  keep t h e  premises i n  
good r epa i r  and D 2 ,  being the  ass ignee  i n  possession,  was under 
t h e  same l iab i l i ty2 ' .  The l e s so r ,  P ,  recovered damages from 
D 1  f o r  f a i l u r e  t o  r e p a i r  and D 1  sought an indemnity from D2. 

Cockburn C.J. a f t e r  holding t h a t  D2 was bound t o  indemnify D 1  

f o r  another reason went on as  follows:- 

Both po in t s  a re  i l l u s t r a t e d  by Moule v. Garrett". 

2 1  

"Another ground on which t h e  judgment below may 
be upheld, and, as  I th ink ,  a preferab le  one, i s  
t h a t ,  t h e  premises which a r e  t h e  subjec t  of  t h e  
l ea se  being i n  the  possession of the defendants  
as  u l t ima te  assignees, they w e r e  the p a r t i e s  whose 
duty it was t o  perform t h e  covenants which were t o  
be performed upon and i n  r e spec t  of those  premises. 
It was t h e i r  immediate duty t o  keep i n  r e p a i r ,  and 
by t h e i r  d e f a u l t  the lessee, though he had par ted 
with t h e  e s t a t e ,  became liable t o  make good t o  the 
l e s so r  t h e  conditions of t h e  lease.  The damage 
the re fo re  a r i s e s  through t h e i r  defaul t ,  and the 
general  p ropos i t ion  app l i cab le  t o  such a case as the 
present  i s ,  t h a t  where one person i s  compelled t o  pay 
damages by t h e  l e g a l  d e f a u l t  of another, he  is e n t i t l e d  to 

17.  119371 1 K.B. 534, 544. 
18. To put t h e  quota t ion  i n t o  the  terms adopted f o r  t h i s  paper, 

"D1" should be subs t i t u t ed  f o r  " p l a i n t i f f "  and "D2" for  
" defendant 'I . 

19. (1872) L.R. 7 Ex. 101. 
20. A s  t he re  was p r i v i t y  of e s t a t e  between himself and t h e  l e s so r ,P .  
21 .  (1872) L.R. 7 Ex. 101, 103-4 (emphasis added). 
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recover from t h e  person by whose defaul t  t h e  
damage was occasioned the  sum so paid." 

18. 
s t a t e d .  

The "general  proposi t ion" s e e m s  t o  have. been t o o  widely 
It is  doubt fu l  whether it can be r e l i ed  on where the 

ob l iga t ion  owed t o  P by D 1  d i f f e r s  from the  ob l iga t ion  owed by 
D 2 2 2 ,  and it i s  c l e a r  t h a t  it cannot be invoked except  where 

D 1  has conferred a b e n e f i t  on D 2  . For example, 23 

P ,  on t h e  advice of a bank, D 1 ,  lends money t o  D2. 

The money i s  not  repaid by D2 when it f a l l s  due. 

P sues D 1  f o r  advising him n e g l i g e n t l ~ ~ ~  and is  
awarded damages which D 1  pays. 

I f  D2 w e r e  subsequently t o  come i n t o  money, would D 1  be able t o  
recover an indemnity from D2? Our conclusion is  t h a t  although 

25 t h e  wording of t h e  "general  proposi t ion" i n  Moule v. Gar re t t  

might s e e m  t o  apply, t h e  claim f o r  an indemnity would be  dis-  
missed because D l ' s  payment of t he  damages would n o t  reduce or 

ex t inguish  D 2 ' s  debt  so as  t o  confer a bene f i t  upon him. In  
p r a c t i c e  no doubt D 1  would purchase an assignment from P of 
D 2 ' s  deb t  and would then be able  t o  sue  D 2  by v i r t u e  of the 
assignment. 

The claim i n  quasi-contract  o r  equ i ty  f o r  a cont r ibu t ion  short  
of a t o t a l  indemnity 

19. Where D 1  claims not  an indemnity but  a cont r ibu t ion ,  
he must show t h a t  he and D2 w e r e  l iable f o r  the payment of the 

same debt ,  t h a t  he,  D 1 ,  has paid more than h i s  ' f a i r  share '  of 

22. 

23. 

24. 

25. 

r e l a t e d ,  point :  Cl9571 2 Q.B. 154. 
See the  dictum of Lord Wright i n  t h e  Brook's Wharf case a t  
para .  1 6  above. 

For the  purpose of t he  example it does not ma t t e r  whether t h e  
l i a b i l i t y  i s  i n  cont rac t  o r  i n  t o r t  although l i a b i l i t y  i n  t o r t  
might lead t o  f u r t h e r  d i f f i c u l t i e s  because of t h e  ru l e  i n  Merry- 
weather v. Nixan (1799) 8 T.R. 186. See para. 7 above. 
(1872) L.R. Ex. 101, 103-4. See para. 1 7  above. 
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t h e  debt  and t h a t  D2 has benefi ted thereby. I n  Whitham v. 
Bullock26 the  Court of Appeal approved t h e  following statement 
a s  a f a i r  summary of t he  cour t ' s  r o l e  i n  such cases:- 

" I f ,  a s  between seve ra l  persons o r  p r o p e r t i e s  
a l l  equa l ly  l i a b l e  a t  l a w  t o  t h e  same demand, 
it would be  equi table  t h a t  t h e  burden should 
f a l l  i n  a c e r t a i n  way, t h e  Court w i l l  so f a r  
a s  poss ib l e ,  having regard t o  t h e  solvency of 
t h e  d i f f e r e n t  p a r t i e s ,  see t h a t ,  i f  t h a t  burden 
is  placed inequi tably by t h e  exercise  of t h e  
l e g a l  r i g h t ,  i t s  incidence should be af terwards 
readjusted.  " 2 7 

20. The r u l e s  f o r  dividing t h e  loss up i n t o  s h a r e s  a re  f u l l y  
considered by P ro fes so r  Glanvi l le  W i l l i a m s  Q.C. i n  h i s  book 
J o i n t  ObligationsZ8 bu t  w e  do no t  propose t o  examine them i n  

d e t a i l  i n  t h i s  paper. The general  p r i n c i p l e  is  t h a t ,  unless 
t h e r e  has been an agreement t o  t h e  contrary,  t h e  loss i s  t o  be 

shared equal ly  between a l l  t he  persons l i a b l e  t o  t h e  same demand, 
and so  f a r  a s  deb t s  a r e  concerned t h i s  seems t o  u s  t o  be reason- 

ably s a t i s f a c t o r y .  
t h e  pos i t i on  is ,  arguably,  less s a t i s f a c t o r y .  I f ,  for example, 

D 1  and D2 a r e  j o i n t l y  l i a b l e  t o  P f o r  a breach of con t r ac t  it 
i s  n o t  always f a i r  t h a t  t h e  burden of  t h e  damages should f a l l  

on D 1  and D 2  equal ly .  One of them may have been more t o  blame 
than t h e  o the r  b u t  each may have been t o  blame i n  p a r t ;  yet  it 
seems from decided cases3' t h a t  t h e  cour t  w i l l  e i t h e r  require 
t h e  more culpable p a r t y  t o  bear a l l  t h e  loss wi thou t  any r i g h t  
of  con t r ibu t ion  o r  w i l l  d ivide t h e  l o s s  equally. Our provis ional  

view i s  t h a t  t h e  c o u r t  should be enabled t o  appor t ion  the burden 
with g r e a t e r  f l e x i b i l i t y ,  having regard t o  t h e  p a r t  played by 
each defendant i n  t h e  circumstances founding t h e  c l a i m  against  

So f a r  as  damages2' a r e  concerned however 

~ 

26. [1939] 2 K.B. 81, 85. 

27. This passage was taken from Rowlatt, P r i n c i p a l  and Surety 
(3rd ed., 1936) p. 173. 

28. I n  chapter 9 .  

29. By 'damages' w e  mean sums f o r  which a pa r ty  i n  breach of 
con t r ac t  is l iable including sums payable under a'pre- 
es t imate  of damage' clause. 

30. See, f o r  example, Bahin v. Hughes (1886) 31 Ch. D. 390. 
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him. The court  now has t h a t  power i n  r e l a t i o n  t o  claims f o r  

damages i n  t o r t ,  by v i r t u e  of s e c t i o n  6 of the 1935 A c t ,  and 
it i s  f o r  considerat ion whether it should not a l s o  have t h a t  

power i n  r e l a t i o n  t o  claims f o r  breach of con t r ac t ,  breach 
of t r u s t  o r  o the r  breaches of duty. 

21. The common l a w  r u l e s  f o r  d iv id ing  the  loss  cannot be 
invoked unless D 1  and D2 a re  "equally l i a b l e  a t  l a w  t o  the 

same demand", bu t  co-contractors a r e  n o t  t h e  only persons who 

s a t i s f y  t h i s  requirement. Contribution claims may also be 

made between c o - ~ u r e t i e s ~ ~  co-executors and co-trustees .  The 
major gap i n  t h e  common law of con t r ibu t ion  is t h a t  t h e  court 

cannot apportion t h e  loss  between two defendants u n l e s s  each 
i s  l i a b l e  t o  t h e  same demand. The d i f f i c u l t y  t h a t  f aced  the 

a r c h i t e c t  i n  McConnell v. Lynch-Robinson3' was t h a t  t h e  obli-  
ga t ion  t h a t  he was a l l eged  t o  have broken was not  t h e  same as 

t h e  ob1 iga t ion" tha t  t h e  bu i lde r  was a l l eged  t o  have broken: 
he w a s  thus unable t o  claim a con t r ibu t ion  a t  common l a w  and 

had t o  argue t h a t  t h e  breaches of duty w e r e  t o r t i o u s  i n  
cha rac t e r  i n  an at tempt  t o  br ing h i s  claim within t h e  s t a tu to ry  

provis ions f o r  con t r ibu t ion  between t o r t f e a s o r s .  I f  h e  and 
t h e  b u i l d e r  had, by their r e spec t ive  a c t s  of ca re l e s sness ,  
caused i n j u r y  t o  a t h i r d  par ty ,  i n s t e a d  of defects  i n  t h e  con- 
tracting-owner 's  house, they would each have been t o r t f e a s o r s  
and t h e  s t a t u t o r y  provis ions would have applied. There i s  no 
obvious pol icy reason f o r  allowing t h e  a r c h i t e c t  a r i g h t  of 

con t r ibu t ion  i n  one case  bu t  not t h e  o t h e r  and our provis ional  

view i s  t h a t  a person l i a b l e  f o r  a breach of c o n t r a c t  should, 
f o r  t h e  purposes of t h e  law of con t r ibu t ion ,  be i n  no worse 
p o s i t i o n  than a t o r t f e a s o r .  

22. The gap i n  the l a w  of con t r ibu t ion  which is  i l l u s t r a t e d  

by t h e  decis ion i n  McConnell v. Lynch-Robinson does n o t  only 
work i n j u s t i c e  between separate  con t r ac to r s .  A s i m i l a r  problem 

31. Deerin v. E a r l  of  Winchelsea (1787) 2 Bos .  & Pul .  270. 
I n  t h i z  case D 1  and D2 were guaranteeing the  same debt 
under sepa ra t e  agreements en te red  i n t o  a t  d i f f e r e n t  times. 

32. [1957] N . I .  70. 
13 



can arise where one defendant i s  l i a b l e  i n  c o n t r a c t  and the 

o t h e r  i n  t o r t .  For example:- 

(a )  P's house s t a r t s  t o  f a l l  down and he 

d iscovers  t h a t  two people are t o  blame. 

One i s  t h e  a r c h i t e c t ,  D 1 ,  whom he 

engaged on a con t r ac t  and t h e  other  is  
t h e  l o c a l  au tho r i ty ,  D 2 ,  which i s  l i a b l e  

i n  t o r t  f o r  t h e  negligence of i ts  bu i ld -  

i n g  in spec to r  . 33 

(b)  P buys a car from D 1  which has a l a t e n t  

de fec t  i n  i t s  e l e c t r i c a l  system. A s  he  

is  d r i v i n g  it one n i g h t  t h e  head l igh t s  

suddenly go ou t  ar.d he runs  i n t o  an 

obs t ruc t ion  i n  t h e  highway t h a t  D 2  has  

neg l igen t ly  l e f t  u n l i t .  

23. In  these  examples D 1 ,  i f  he ld  l i a b l e  i n  c o n t r a c t  t o  P ,  

has no r i g h t  t o  c la im a con t r ibu t ion  from D 2  a t  common law, 

nor under t h e  1935 A c t  because s e c t i o n  6 only a p p l i e s  where 
D 1  and D2 a r e  each l i a b l e  as  t o r t f e a s o r s .  

Release by judgment 

24. There i s  one f i n a l  problem i n  t h e  common l a w  of con- 

t r i b u t i o n  t h a t  was n o t  attended t o  i n  t h e  l e g i s l a t i o n  of 1935. 

It  concerns t h e  common law doc t r ine  t h a t  where two persons a r e  

j o i n t l y  l i a b l e  f o r  t h e  payment of a d e b t  o r  damages a judg- 

ment aga ins t  one, although u n s a t i s f i e d ,  r e l eases  t h e  other  

from h i s  ob l iga t ion  . In  so f a r  as t h i s  r u l e  r e l a t e d  t o  j o i n t  

t o r t f e a s o r s  it was abolished by s e c t i o n s  6 (1) ( a )  and 6 (1) (b) of 

t h e  1935 Act. The Law Revision Committee, i n  recommending t h e  

r e v e r s a l  of t h e  common law r u l e  i n  r e l a t i o n  t o  j o i n t  t o r t -  

f e a s o r s ,  added35 " I f  t h i s  meets w i th  approval it may be desir-  

ab le  i n  t h e  f u t u r e  t o  apply t h e  same r u l e s  t o  a c t i o n s  against  

j o i n t  con t r ac to r s " .  Our p rov i s iona l  view is  t h a t  it i s  t i m e  

34 

33, The l i a b i l i t y  of t h e  l o c a l  a u t h o r i t y  was considered i n  

34. King v. Hoare (1844) 1 3  M. & W. 494.  
35. Third In t e r im  Report, Cmd. 4637, para.  11. 

Dutton v. Bognor Regis U.D.C. [1972] 1 Q.B. 373. 
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t h a t  t hese  provis ions  were extended t o  apply t o  judgments 

a g a i n s t  one of two j o i n t  con t r ac to r s  a s  they apply a t  present 

t o  judgments a g a i n s t  one of two j o i n t  t o r t f e a s o r s  . 36 

PART I11 - CONTRIBUTION BETWEEN TORTFEASORS 

25. Such very l imi t ed  r i g h t s  of cont r ibu t ion  between t o r t -  
f e a s o r s  a s  e x i s t e d  a t  common law are of l e s s  r e l evance  since 

the pass ing  of the 1935 Act, and ou r  main purpose i n  t h i s  

p a r t  of t h e  paper i s  t o  consider whether the Act i s  working 

reasonably s a t i s f a c t o r i l y ,  o r  whether it needs reform. The 

f u l l  t e x t  of t h e  r e l evan t  s ec t ion  appears i n  t h e  Appendix but 

t h e  ke rne l  of it i s  i n  the  following words:- 

"Where damage is su f fe red  by any person a s  a 
r e s u l t  of a t o r t  ... any t o r t f e a s o r  l i a b l e  i n  
r e spec t  of t h a t  damage may recover con t r ibu t ion  
from any o t h e r  t o r t f e a s o r  who is ,  o r  would i f  
sued have been, l i a b l e  i n  r e s p e c t  of t h e  same 
damage. 

"Any t o r t f e a s o r  l iable i n  respect  of t h a t  damage'' 

26. Section 6 of t h e  1935 A c t ,  by requi r ing  t h a t  t he  . 

claimant D 1  must be " l i a b l e  i n  r e s p e c t  of t h a t  damage",gives 

only l imi t ed  a s s i s t a n c e  t o  t h e  defendant who s e t t l e s  the 

c l a i m  made a g a i n s t  him out  of cour t .  The problem w a s  exposed 

i n  a r ecen t  dec i s ion  of t h e  Court of Appeal i n  S t o t t  v. West 
Yorkshire Road 

follows : - 
Car Co.  Ltd.37 t h e  f a c t s  of which w e r e  as 

P had an acc iden t  when r i d i n g  on h i s  motorbicycle.  

He c o l l i d e d  wi th  D l ' s  v e h i c l e  which was, he  

a l l eged ,  t r a v e l l i n g  towards him on the wrong s ide  

of t h e  road. D1 denied l i a b i l i t y  but claimed a 

con t r ibu t ion  from D2 whose veh ic l e  had been so 
dangerously parked (D1 a l l e g e d )  t h a t  D1 was 

obliged t o  p u l l  out  p a s t  it and i n t o  P ' s  pa th .  P 

36. Both s i t u a t i o n s  a r e  covered i n  The I r i s h  A c t  by sect ions 

37. [1971] 2 Q.B. 651. 
18 (1) (a )  , 18 (1) (b)  and 18 (2). 
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S e t t l e d  h i s  claim against  D1 o u t  of c o u r t  f o r  

€10,000, it being s t a t e d  i n  the se t t lement  

t h a t  Dl's l i a b i l i t y  w a s  n o t  admitted. The 
ques t ion  t h a t  t he  court  had t o  decide w a s  
whether D 1  could proceed t h e r e a f t e r  wi th  h i s  

claim aga ins t  D2  f o r  a con t r ibu t ion  towards 
the  €10,000. 

27. The cour t  he ld  t h a t  D 1  could claim a con t r ibu t ion  

bu t  t h a t  he would n o t  only have t o  prove t h a t  D2 w a s  l i a b l e  

t o  P and t h a t  t h e  sum of €10,000 w a s  no t  excess ive ,  but  a l so  
t h a t  he himself would have been found l i a b l e  i f  t h e  claim had 

not. been s e t t l e d .  

28. It i s  no doubt r i g h t  t h a t  D 2  should i n  such proceed- 

ings have t h e  r i g h t  t o  challenge t h e  amount of t h e  sett lement 
and a l s o  t o  con te s t  h i s  own l i a b i l i t y  bu t  it i s  less clear  t h a t  
he should be allowed t o  defeat  a claim f o r  con t r ibu t ion  by argu- 

ing  t h a t  D 1  had s e t t l e d  a claim f o r  which he w a s  not l iable .  

There a r e  t h r e e  r e spec t s  i n  which t h i s  may s e e m  unsa t i s -  
factory.  The f i r s t  i s  t h a t  it means turning a l l  t h e  usual 
conventions of c i v i l  claims upside down; D 1  has t o  cal l  
evidence t h a t  is i n  t h e  possession of P i n  o rder  t o  e s t ab l i sh  
h i s  own l i a b i l i t y  i n  t o r t ,  and D2 then  c a l l s  D l ' s  witnesses i n  

o rde r  t o  r a i s e  a doubt as  t o  D l ' s  l i a b i l i t y .  The second i s  
t h a t  i f  t h e  r e s u l t  of t h e  con t r ibu t ion  proceedings on the f a c t s  
of S t o t t ' s  case - w e r e  t h a t  t h e  l i a b i l i t y  of D2 w a s  es tabl ished 

bu t  t h a t  t he  l i a b i l i t y  of D 1  was n o t ,  t h e  person who made the  

compromise, D1, would ge t  no con t r ibu t ion  towards t h e  €10,000 
although he was n o t  i n  facf  t o  blame, and D2 who r e a l l y  was t o  
blame would have t o  pay nothing a t  a l l .  The t h i r d  reason is 
t h a t  defendants may be deterred from compromising claims i n  
which l i a b i l i t y  i s  i n  doubt i f  t h e i r  r i g h t  of con t r ibu t ion  i s  
thereby put a t  r i s k .  Salmon L.J .  s a i d  i n  S t o t t ' s  case38 t h a t  
it would be very unfortunate i f  a defendant w e r e  obliged t o  

38. [19711 2 Q.B. 651, 658-659. 
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f i g h t  a case t o  judgment i n  order  t o  p ro tec t  h i s  contr ibut ion 

r i g h t s ,  and w e  t h ink  t h a t  the  t h i r d  reason is t h e  most import- 

and of t he  three .  Our provis ional  view i s  t h a t  a person who 
has compromised a c l a i m  m3de aga ins t  him so as t o  b e n e f i t  some 

o the r  poss ib le  defendant should have t h e  r i g h t  t o  c la im a 
cont r ibu t ion  from t h a t  other  defepdant provided t h a t  the  other  
defendant can be shown t o  be l i a b l e ,  and t h a t  it should not be 

an answer t o  such a claim t h a t  t he  person who s e t t l e d  t h e  

c la im would not  have been held l i a b l e  i f  the  ac t ion  had been 
t r i e d .  

29. It may be  s a i d  t h a t  t h i s  might lead t o  c o l l u s i v e  s e t t l e -  

ments, between P and D 1 ,  t h a t  have no other  ob jec t  than  the  

s e t t i n g  up of cont r ibu t ion  proceedings against  D2.  To t h i s  
t h e r e  a re ,  w e  t h ink ,  two answers. The f i r s t  is t h a t  it should 

no t  be permissible  f o r  €11 t o  claim a cont r ibu t ion  unless he 
has conferred a b e n e f i t  on D 2  by s e t t l i n g  the claim. It i s  
i m p l i c i t  i n  t he  dec is ion  i n  S t o t t ' s  case  tha t  t h e  e f f e c t  of 
t h e  se t t lement  was e i t h e r  t o  bar  proceedings by P aga ins t  D 2  

o r  a t  l e a s t  t o  r e q u i r e  t h a t  i n  such proceedings c r e d i t  would 
be given f o r  t h e  €10,000 recovered from D 1  under t h e  settlement. 
I f  t h e  se t t lement  w e r e  a sham so t h a t  it did not  ope ra t e  t o  
t h e  b e n e f i t  of D 2  then c l ea r ly  it should not be allowed t o  - 

found a cont r ibu t ion  claim. Thefsecond answer i s  t h a t  provided 
t h e  se t t lement  is no t  a sham and provided t h a t  D2 can be proved 

t o  be l i a b l e ,  t h e  motive f o r  making t h e  set t lement  does not 

seem t o  us t o  be re levant .  D 1  cannot claim more i n  contr ibut ion 
proceedings than he is l i a b l e  t o  pay under the  se t t lement  and 

D 2  has the  r i g h t  t o  challenge the  se t t lement  f i g u r e  a s  unreason- 
ably high. 

be amended so a s  t o  allow cont r ibu t ion  claims t o  be  made a f t e r  
o u t  of cour t  se t t lements ,  whether o r  not  the a c t i o n  against  

t h e  claimant would have succeeded i f  taken t o  cour t .  I n  the 
Republic of I r e l and  t h i s  is  provided f o r  by s e c t i o n  22 of the 
I r i s h  A c t .  

Our provis iona l  conclusion is  t h a t  s e c t i o n  6 should 

1 7  



". . . who is ,  o r  would i f  sued have been, l i ab l e"  

30. Great d i f f i c u l t i e s  have been caused by t h e  provis ion  
t h a t  t h e  claimant t o r t f e a s o r  "may recover  con t r ibu t ion  from 

any o the r  t o r t f e a s o r  who is ,  or would i f  sued have been,  

l i a b l e  i n  respec t  of t h a t  damage", and they prompted t h e  
High Court of A u s t r a l i a  t o  t h a t  sec t ion  6 of t he  

1935 A c t  " represents  a p iece  of law reform which seems i t s e l f  

t o  c a l l  somewhat urgent ly  f o r  reform". The d i f f i c u l t i e s  come 

under two headings:- 

( a )  A t  what moment i n  t i m e  must D 1  show t h a t  

D2  would have been l i a b l e  i f  sued? A t  

t h e  t i m e  of t he  acc ident ,  o r  a t  t he  t i m e  
of t h e  t r i a l  of the  con t r ibu t ion  proceed- , 

ings ,  o r  a t  any t i m e ,  o r  what? 

What i s  t h e  pos i t ion  i f  D 2  has been sued  

and has  been held not l i a b l e ?  
(b)  

The t i m e  f o r  a sce r t a in ing  p o t e n t i a l  l i a b i l i t y  

31. The problem has usual ly  a r i s e n  i n  cases i n  which P 

has not  sued D 2  and t h e  l imi t a t ion  pe r iod  f o r  b r ing ing  proceed- 

ings  aga ins t  D 2  has run out. In one o f  t h e  e a r l i e r  cases  on 

t h e  po in t ,  Merlihan v. A.C. Pope Ltd!' it was held t h a t  D 1  

could not  claim a cont r ibu t ion  from D2 i f  a t  the  t i m e  o f  claim- 

ing  it D2 would have had a defence under the  Limi ta t ion  Acts 

t o  proceedings by P. This  had a c e r t a i n  log ic  about  it but it 
was highly inconvenient  a s  D 1  had no way of compelling P t o  

s t a r t  proceedings g a i n s t  D 2  wi thin t h e  l imi t a t ion  pe r iod .  I n  
order  t o  preserve h i s  cont r ibu t ion  r i g h t s  i n  r e s p e c t  of  a 

c la im t h a t  might never  be made D 1  t h e r e f o r e  had t o  t a k e  pro- 

ceedings within t h e  l i m i t a t i o n  per iod  f o r  a dec la ra t ion  t h a t  

he would be e n t i t l e d  t o  a cont r ibu t ion  i f  he himself w e r e  l a t e r  

39. I n  Bitumen and O i l  Ref iner ies  (Aus t r a l i a )  Ltd. v. Commissioner 
f o r  Government Transport  (1955) 9 2  C.L.R. 211 .  

40. [1946] K.B. 166.  
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sued by P41. Conf l i c t ing  opinions w e r e  l a t e r  given by the  

members of t h e  Court  of Appeal and of t h e  House of Lords i n  
t h e  case  of Geo. Wimpey & Co. Ltd. v .  B.0.A.C.42 b u t  it i s  
not  proposed t o  ana lyse  them i n  d e t a i l  s ince  the  ba lance  of 

a u t h o r i t y  now c l e a r l y  favours the  view t h a t  if D 2  has  not  i n  
f a c t  been sued by P then it i s  s u f f i c i e n t  t o  show t h a t  D 2  

would have been l i a b l e  t o  P i f  sued a t  any t i m e ,  o r ,  a s  

Lord Reid suggested,  " a t  t he  t i m e  most favourable t o  t h e  

p l a i n t i f f " 4 3 .  

G. O ' D e l l  Ltd.44 was t h a t  t he  l i m i t a t i o n  period r e l e v a n t  t o  

con t r ibu t ion  proceedings should not  s t a r t  t o  run u n t i l  the  

l i a b i l i t y  of D 1  had been f i n a l i s e d  e i t h e r  by j u d p e n t  o r  by 

ou t  of cour t  s e t t l emen t ,  and t h i s  view has now been given 

s t a t u t o r y  force  by s e c t i o n  4 ( 2 )  of t h e  Limitat ion A c t  1963.  

This  A c t  a l s o  provides  t h a t  the  l i m i t a t i o n  period f o r  con- 

The reasoning adopted by McNair J. i n  Harvey v. 

t r i b u t i o n  proceedings should be a pe r iod  of two y e a r s  45 . 
32. From t h e  p o i n t  of view of D 1  t h i s  may be s a t i s f a c t o r y  

bu t  from t h e  po in t  of view of D 2  it seems less than f a i r .  The 

l i m i t a t i o n  per iod f o r  ac t ions  f o r  damages fo r  pe r sona l  i n j u r i e s  

i s  t h r e e  years46  and a poss ib le  defendant  may reasonably suppose, 

i f  n o t  sued wi th in  t h a t  t i m e ,  t h a t  he need not prepare  himself 

f o r  proceedings,  a l though he would b e  w i s e  t o  a l low a fu r the r  

year  t o  e l apse  before  concluding t h a t  he was s a f e  because a w r i t  
i s sued  wi th in  t h e  t h r e e  years  per iod does not have t o  be served 

f o r  a f u r t h e r  per iod  of up t o  twelve months47. 

having t o  l i t i g a t e  t h e  same i s sues  i n  cont r ibu t ion  proceedings how- 

ever  may haunt him f o r  rpany f u r t h e r  years .  To t a k e  an extreme c a s e ,  

The p o s s i b i l i t y  of  

41. 

42. 

43. 

44. 

45. 

46. 

47. 

Hordern-Richmond Ltd. v. Duncan [1947] X.B. 545. 

The dec is ion  of t h e  Court of Appeal i s  repor ted  a s  Littlewood 
v. George Wimpey & Co. Ltd. [1953] 2 Q.B. 501, and the  
dec is ion  of t h e  House of Lords is  reported a s  Geo. Wimpey 
& Co. Ltd. v. B.O.A.C. [1955] A.C. 169.  

Geo. Wimpey & Co. Ltd. v. B.O.A.C. [1955] A.C. 1 6 9 ,  190. 

Sect ion 4 (1) . 
By sec t ion  2 ( 1 )  of t he  Law Reform (Limitat ion of  Actions, 
&c.)  A c t  1954. 

R.S.C. 0. 6 ,  r. 8(1). 

119581 2 Q.B. 78, 107-110. 
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P may sue D1 f o r  damages fo r  personal  in jury  and no t  obtain 

judgment f o r  6 o r  7 years: t h i s  i s  because he need not  issue 

h i s  w r i t  u n t i l  near ly  3 years a r e  up and then need no t  serve 
it f o r  a f u r t h e r  364 days, and a f u r t h e r  period of  3 years 

may elapse i n  making preparat ions f o r  t r i a l  and obta in ing  a 

d a t e  f o r  hearing. When the  t r i a l  is over - perhaps 7 years 
a f t e r  t h e  accident  - D 1  has another  2 years i n  which t o  decide 

whether t o  i s s u e  a w r i t  claiming a cont r ibu t ion  and, i f  it is  
i ssued ,  he need no t  serve it f o r  a f u r t h e r  364 days.  I t  may 
thus  happen t h a t  D 2 ' s  f i r s t  in t imat ion  of a cont r ibu t ion  
claim does not  reach him u n t i l  over 9 years a f t e r  t h e  accident 

by which t i m e  he may have forgot ten  what r e a l l y  happened and 
may be unable t o  t r a c e  v i t a l  witnesses .  
1962,  t he  Committee on Limitat ion of  Actions i n  Cases of Per- 
sona l  Injury48 considered the  problem but  made no s p e c i f i c  

recommendations f o r  deal ing with it. 

In t h e i r  r epor t  i n  

33. W e  have no t  formulated any provis ional  recommendation 

f o r  t h e  so lu t ion  of t h i s  p a r t i c u l a r  problem because ( a )  we 
have no bas i s  f o r  saying t h a t  t h e  present  law works unjust ly  
i n  p rac t i ce  - it may be t h a t  t h e  t h e o r e t i c a l  d i f f i c u l t y  tha t  

w e  have posed never a r i s e s  - and (b)  t he  reform of  the law 
r e l a t i n g  t o  l i m i t a t i o n  periods is t h e  immediate concern of .  

the Law Reform Committee. W e  should welcome information on 
t h e  way i n  which t h e  provisions of  t h e  Limitation A c t  1963 

have worked. I f  readers  know of cases  i n  which even t s  followed 
t h e  pa t t e rn  descr ibed i n  paragraph 32 w e  should b e  m o s t  
i n t e re s t ed .  I f ,  on t h e  other  hand, it is  the gene ra l  experience 
of p r a c t i t i o n e r s  t h a t  t he  l imi t a t ion  period f o r  cont r ibu t ion  
c l a i m s  works reasonably i n  p r a c t i c e  t h i s  information would be 

most useful .  There a r e  a t  l e a s t  two o ther  ways of  solving the  

48. Cmnd. 1829. Paragraph 43 reads  "We do, however, consider 
t h a t  our proposals  would have a d i r e c t  e f f e c t  on a defendant 
seeking cont r ibu t ion  from a j o i n t  t o r t f easo r  and tha t  t h i s  
e f f e c t  ought t o  be taken i n t o  considerat ion i n  any legis-  
l a t i o n  implementing our recommendations. Having examined 
t h e  problem t o  t h e  bes t  of our  a b i l i t y  w e  do n o t  f e e l  ab le  
t o  make any s p e c i f i c  recommendations because t h e  question 
of  applying the Limitation A c t  t o  a claim f o r  contr ibut ion 
is not ,  i n  our  view, within our  terms of reference."  
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problem, i f  the p resen t  law is  unsa t i s fac tory ,  and w e  are  

the re fo re  using t h i s  paper t o  canvass views on (a) t h e  need 
f o r  change and (b)  t h e  m e r i t s  of t h e  a l t e r n a t i v e  solut ions,  

i n  t h e  hope t h a t  consul ta t ion  on t h e s e  points  w i l l  be  of 
a s s i s t ance  t o  t h e  Law Reform Committee. 

34. One a l t e r n a t i v e  so lu t ion  is t o  be found i n  sec t ions  34 
and 35(1)  (i) of t h e  I r i s h  Act. These sec t ions  provide  t h a t  

where P's damage has been caused by D 1  and D 2  bu t  P ' s  claim 
aga ins t  D2  has become barred by l a p s e  of t i m e ,  P ' s  c la im should 

be reduced vis-a-vis  D 1  by the  amount t h a t  D 1  would have 
obtained from D 2  i n  contr ibut ion proceedings i f  D2 had been 
sued within t i m e .  I f ,  f o r  ins tance ,  P is in jured  i n  a motor 

acc ident  f o r  which h e r  husband, D 2 ,  and another d r i v e r ,  D 1 ,  

a r e  equal ly  t o  blame, she may seek t o  recover damages from D 1  

a lone,  and i f  it i s  then too l a t e  f o r  P t o  sue D2 ,  t h e  I r i s h  
A c t  provides t h a t  D 1  only has t o  pay h i s  own sha re  of the 
.damages, i.e. P's claim i s  reduced by t h e  amount of  h e r  husband's 
share .  It may seem f a i r  on these  f a c t s  t h a t  t h e  person penalised 

f o r  t h e  delay i n  br inging  proceedings aga ins t  D2 should be P 
r a t h e r  than D 1  o r  D2. There may, however, be o t h e r  ss tua t ions  
i n  which it would be un fa i r  t o  pena l i s e  P i n  t h i s  way. For 
in s t ance ,  P may have been in jured  whi le  working on a building 

s i t e  and may have t h e  r i g h t  t o  sue many d i f f e r e n t  people  for  
h i s  i n j u r i e s ,  inc luding  ( a )  h i s  employer, (b) t h e  occupier  of 

t h e  site, (c) the  a r c h i t e c t ,  (d) t h e  person who suppl ied  the 
bui ld ing  mater ia l s ,  (e) the  person who supplied t h e  equipment 

and ( f )  o ther  persons engaged a t  t h e  s i te ,  such a s  e l e c t r i c i a n s ,  
carpenters ,  plumbers etc. It would su re ly  be unreasonable t o  
expect  P, o r  h i s  widow i f  he has been k i l l e d ,  t o  s ea rch  out 

and sue  every person who might be liable. 
evidence of l i a b i l i t y  aga ins t  more than  one of them and may 
indeed be unaware of t h e  exis tence of some of them, y e t  by the 

provis ions of t h e  I r i s h  Act h i s  damages w i l l  be reduced by the 
amount which any person not sued would have had t o  cont r ibu te  

i f  he had been sued. W e  doubt whether t h i s  s o l u t i o n  would work 
more f a i r l y  i n  p r a c t i c e  than the  provis ions  of t h e  present  law. 

P may n o t  have 
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35. Another s o l u t i o n  might be t o  put  the  clock back t o  

t h e  dec is ion  i n  1 9 4 6  i n  Merlihan v. A.C. Pope Ltd .49 ,  and 

t o  a l low D 2  t o  r e l y  on the  same l i m i t a t i o n  per iod vis-a-vis 

D 1  a s  appl ied t o  P ' s  r i g h t  of a c t i o n  aga ins t  D 2 ,  t h u s  put t ing 

t h e  onus on D 1  of s t a r t i n g  con t r ibu t ion  proceedings before 

P ' s  t i m e  f o r  su ing  D2 ran out. A s  a g loss  on t h i s  general  

r u l e  it might be provided t h a t  D 2  shouldmot  be allowed t o  

p lead  t h e  l i m i t a t i o n  per iod as  a defence t o  a con t r ibu t ion  

c la im where D 1  had s t a r t e d  con t r ibu t ion  proceedings within 

p re sc r ibed  per iod  - w e  would sugges t  something less than a 

on 
a 

year  
- of being served wi th  P I S  w r i t .  
bu t ion  r igh t s  of thedefendant  who was not  served w i t h  P's w r i t  
u n t i l  t h e  l i m i t a t i o n  per iod was a l r eady  up, bu t  it would prevent  

D 1  from delaying h i s  claim f o r  con t r ibu t ion  u n t i l  a f t e r  the  pro- 

ceedings aga ins t  him had reached a conclusion. Comments a re  
i n v i t e d .  

This  would p r o t e c t  the con t r i -  

The f ind ing  of n o n - l i a b i l i t y  i n  favour  of D2 

36. Another d i f f i c u l t y  caused by t h e  words "who is ,  o r  

would i f  sued have been, l i a b l e "  a r i s e s  when D2 has  been sued by 
P and he ld  not l i a b l e .  I t  was decided bya major i ty  of  the  House 

of Lords i n  Geo. Wimpey & Co. Ltd. v. B.O.A.C." t h a t  D2 could 

no t  be ordered t o  pay a cont r ibu t ion  t o  D 1  i f  D 2  had been held 

n o t  liable t o  P i n  proceedings brought  aga ins t  D2 by P. I n  t h a t  

p a r t i c u l a r  case D 2  had defeated P I S  c la im by a defence  based on 

t h e  S t a t u t e  of Limi ta t ions ,  so D l ' s  c la im fo r  a cont r ibu t ion  

from D 2  was dismissed. 

37. A s i m i l a r  problem was considered by t h e  Cour t  of Appeal 

i n  Hart v. Hal l  and P i c k l e s  Ltd.51. 

dec i s ion  of t h e  House of Lords i n  t h e  Geo. Wimpey c a s e  by hold- 

i n g  t h a t  D2  could n o t  de fea t  a c la im f o r  con t r ibu t ion  by showing 

t h a t  P I S  claim a g a i n s t  him had been dismissed f o r  want. of pro- 

s ecu t ion  o r  t h a t  it had been s t r u c k  ou t  f o r  some o t h e r  reason 

without  a t r i a l  on t h e  m e r i t s .  

The court  d i s t inguished  t h e  

49. [1946] K.B. 166.  See para. 31 above. 
50. [1955] A.C. 169. See the  speeches of Viscount Simonds, and 

51. [1969] 1 Q.B. 405. 

Lords Tucker and Reid; Lords Keith and P o r t e r  dissented.  
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38. W e  th ink  t h a t  t h e  s i t u a t i o n  l e f t  by the  d e c i s i o n  on 

t h i s  p o i n t  i n  the  Geo. Wimpey case is  unsa t i s f ac to ry .  P ' s  

c la im aga ins t  D2  was dismissed because it was ' t ime-barred '  

so D l ' s  c la im f o r  a cont r ibu t ion  from D 2  was dismissed too. 

If however P had never sued D2 a t  a l l  then on the  p r e s e n t  

s t a t e  of t h e  law52 D l ' s  claim f o r  a cont r ibu t ion  would have 

succeeded! Our p rov i s iona l  conclusion i s  t h a t ,  a s  a g a i n s t  D 1 ,  

D2  ought t o  be no b e t t e r  o f f  i f  P ' s  proceedings a g a i n s t  D 2  

f a i l  on a ' l i m i t a t i o n '  po in t  than i f  they a re  never brought: 

t h i s  conclusion would need r e v i s i s n  i f  t h e  I r i s h  A c t  so lu t ion ,  

mooted i n  paragraph 34, w e r e  adopted. 

39. A case can be made f o r  a l lowing D 1  t o  reopen t h e  

ques t ion  of D 2 ' s  l i a b i l i t y  t o  P f o r  t h e  purpose of c o n t r i -  

bu t ion  proceedings even when D 2  has defea ted  PIS c la im on the  

m e r i t s ,  al though t h i s  i s  not  t he  p r e s e n t  law. I f  D 1  were not 

a pa r ty  t o  the  proceedings i n  which P ' s  claim a g a i n s t  D 2  was 

dismissed on t h e  m e r i t s ,  why, it might be  asked,should he be 

bound by t h e  judgment? He might have b e t t e r  evidence of 

D 2 ' s  l i a b i l i t y  than P d i d  and i f  so why should he have t o  pay 
the  whole of P's claim when he can prove t h a t  D 2  was a l s o  
p a r t l y  t o  blame? 

40. The pos i t i on  i n  t h e  Republic of I re land ,  a s  a r e s u l t  

of t h e  l e g i s l a t i o n  i n  1 9 6 1 ,  i s  a l i t t l e  complicated. Sect ion 

29(5)  of t h e  I r i s h  A c t  provides t h a t  D 1  i s  bound by t h e  

dec i s ion  i n  D 2 ' s  favour  unless  it was obtained c o l l u s i v e l y ,  or 
a s  t h e  I r i s h  Act pu t s  it, " in  fraud of t h e  claimant".  There 

is a f u r t h e r  proviso t h a t  D 1  i s  not  bound by a judgment i n  
D 2 ' s  favour  i f  it was obtained i n  proceedings ou t s ide  t h e  

Republic of I r e l and  "unless  by the  law of t he  cour t  t h e  

claimant53 had an oppor tuni ty  of p re sen t ing  evidence aga ins t  

t h e  

favour and of con te s t ing  an appeal by him." The A c t  goes on 

~ o n t r i b u t o r ~ ~ ,  of appealing a g a i n s t  a judgment i n  h i s  

. t o  provide,  by s e c t i o n  35(1)  (j) t h a t  i f  i n  P I S  subsequent  

proceedings P g a i n s t  D 1 ,  D 1  proves t h a t  D 2  r e a l l y  was l i a b l e  

52. See para. 31 above. 

53. i .e. D 1 .  
54. i.e. D2. 23  



a l l  along, P I S  claim must be reduced by t h e  amount t h a t  D 1  

would otherwise have obtained from D2 by way of contr ibut ion.  

These provis ions may sometimes work f a i r l y  but  aga in  we doubt 
whether they w i l l  do so i n  every case.  For example D 1  may, 
unknown t o  P, have v i t a l  evidence of D 2 ' s  l i a b i l i t y  i n  h i s  
possession, and P I S  claim aga ins t  D 2  may f a i l ,  f o r  t h e  lack 

of it. Should D 1  then be ab le  t o  use t h a t  evidence t o  reduce 

t h e  amount of h i s  own l i a b i l i t y ?  O u r  p rovis iona l  view is  t h a t  
t h i s  would be u n f a i r  t o  P and t h a t  a f r e sh  approach i s  required. 

41. It seems t o  us t h a t  t he  problem comes down t o  a s t r a i g h t  
choice. Is it more important, f o r  t h e  purpose of  doing j u s t i c e  
between D 1  and D 2 ,  t h a t  D2  should be saved from having t o  

defend himself t w i c e  on the  i s s u e  of l i a b i l i t y  o r  t h a t  D 1  should 
be given t h e  chance of proving t h a t  t h e  e a r l i e r  dec is ion  i n  
D 2 ' s  favour was wrong? This i s  a quest ion on which we would 

value opinions,  b u t  our provis iona l  view is t h a t  it i s  on 
balance b e t t e r  t h a t  D 1  should be bound by the  judgment i n  D 2 ' s  
favour, provided t h a t  it was a r r i v e d  a t  a f t e r  a hear ing  on t h e  
m e r i t s .  By "a hear ing  on the  m e r i t s "  w e  do not  i n t end  t o  cover 

a judgment on a pleading poin t ,  nor  on a ' l i m i t a t i o n '  point, n o r  

a judgment co l lu s ive ly  obtained. 
1 

Contr ibut ion o rde r s  

42. For completeness we ought t o  mention t h e  s o r t  of order 
t h a t  t h e  cour t  may make i n  cont r ibu t ion  proceedings between 

t o r t f e a s o r s  under sec t ion  6 of t h e  1935 Act. It may exempt a 
defendant from a l i a b i l i t y  f o r  a cont r ibu t ion  o r  may order 

him t o  give a cont r ibu t ion  amounting t o  a t o t a l  indemnity. 
Otherwise i t s  j u r i s d i c t i o n  is t o  o rde r  D 2  t o  pay D 1  such 

amount a s  may be " j u s t  and equ i t ab le  having regard t o  the 
e x t e n t  of t h a t  person 's  r e s p o n s i b i l i t y  f o r  t h e  damage". It 

is not  c l e a r  from t h e  decis ions whether " r e spons ib i l i t y"  means 
r e s p o n s i b i l i t y  i n  terms of c u l p a b i l i t y  cy of causa t ion ,  but prob- 

ably both a r e  t o  be taken i n t o  account55. 
apportioned between defendants on a percentage b a s i s  and we 

The l o s s )  i s  usual ly  

5 5 .  See S t r e e t ,  The Law of Tor t s  (5 th  ed., 1972) pp. 478-9 
and cases  t h e r e  c i t ed .  
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th ink  t h a t  t h i s  is. sa t i s f ac to ry .  Our provis ional  view i s  
t h a t  the same approach could be conveniently appl ied t o  a l l  

cont r ibu t ion  proceedings involving damages, whether t h e  

defendants a re  con t r ac to r s ,  t o r t f e a s o r s  o r  t ru s t ees .  

Enforcement of cont r ibu t ion  orders  

43. A t  common law a cont r ibu t ion  could not be claimed by 

D 1  u n t i l  he had a c t u a l l y  made payment t o  P. This r u l e  was 
mi t iga ted  by equi ty  and was e n t i r e l y  overridden by s e c t i o n  6 
of t h e  1935 Act. It might therefore  appear t h a t  D 1  could 

obta in  h i s  cont r ibu t ion  from D2 under t h e  1935 A c t  be fo re  

s a t i s f y i n g  P ' s  claim, and thus leave D 2  a t  the r i s k  of  having 
t o  pay P a s  w e l l .  This  would be very unjus t  but it has  been 
provided by Order 16 ,  r u l e  7 ( 2 )  of t h e  Rules of t h e  Supreme 

Court t h a t  D 1  may not  execute a judgment against  D 2  without 
t he  leave  of the  o u r t  u n t i l  P ' s  judgment has been s a t i s f i e d  . 
This seems t o  us t o  work s a t i s f a c t o r i l y  i n  p rac t i ce ,  b u t  we 

would welcome t h e  views of others .  

56 

PART I V  - POSSIBLE REFORMS 

44. The 1935 A c t  c rea ted  l ega l  machinery fo r  d e a l i n g  w i t h -  

cont r ibu t ion  claims between t o r t f e a s o r s .  It i s  not  completely 

s a t i s f a c t o r y ,  and i n  P a r t  I11 w e  suggested improvements t h a t  

could be made, bu t  i n  i t s  e s s e n t i a l s  t h e  machinery s e e m s  t o  us  
t o  be sound. Should t h e  courts  now be empowered t o  u s  sub- 

s t a n t i a l l y  t h e  same machinery f o r  a l l  cont r ibu t ion  claims? To 
answer t h i s  quest ion w e  re turn  t o  t h e  ana lys i s  of t h e  common 
law pos i t i on  t h a t  w e  made i n  Par t  11. 

45. Our appra i sa l  of the common law r i g h t s  of cont r ibu t ion  
can be summarised a s  follows:- 

( a )  When D 1  and D 2  a re  each l i a b l e  t o  P i n  
SnnE 

r e spec t  of t h e  - debt  each has w e l l -  

56. Order 12 ,  r u l e  3 of t he  County Court  Rules 1936 makes a 
s i m i l a r  provis ion f o r  proceedings i n  the  county cour t .  
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s e t t l e d  r i g h t s  of con t r ibu t ion  a t  

common l a w .  Our p r o v i s i o n a l  view is  
S 57 t h a t  the8e  should n o t  be d is turbed  . 

(b) When D1 has paid P a d e b t  o r  damages 

f o r  which D2 i s  p r i m a r i l y  l i a b l e  D1 
has a r i g h t  t o  be indemnified by D2. 
Our p rov i s iona l  view is t h a t  where 

t h i s  r i g h t  e x i s t s  a t  common law it 
should be preserved . 58 

(c )  When Dl and D2 a r e  each l i a b l e  i n  

damages t o  P f o r  breach of t he  same 
o b l i g a t i o n  t h e  cour t  may apportion 

the los s  between them as i f  they w e r e  
co-debtors. Our p rov i s iona l  view is  
t h a t  t h e  common l a w  remedy i s  not  
s u f f i c i e n t l y  f l e x i b l e  and t h a t  t h e  

c o u r t  should have t h e  power t o  make 

an apportionment t h a t  t a k e s  i n t o  

account t h e  p a r t  played by each 

defendant i n  the  circumstances g iv ing  

rise t o  t h e  claim . 59 

(d)  The c o u r t  has no power t o  apportion t h e  

loss between D1 and D2 a t  common l a w ,  
except  a s  provided i n  ( c ) ,  and t h e r e f o r e  

cannot apportion t h e  loss where D1 and 

D2 are no t  l i a b l e  t o  the same demand, e.g. 

where each i s  l i a b l e  on a separate  con- 

t r a c t ,  o r  one is liable i n  con t r ac t  and 

t h e  o t h e r  i n  t o r t ,  o r  one i s  l i a b l e  f o r  
breach of t r u s t  and t h e  o the r  is  liable i n  
c o n t r a c t  o r  t o r t .  Our provis iona l  v i e w  
i s  t h a t  t h e  court  should be given t h e  

power t o  apportion t h e  loss between D1 and 

D2 i n  t h e s e  s i t u a t i o n s  . 60 

57. Paras. 1 9  and 20 above. 
58, paras.  1 6 ,  1 7  and 18 above. 

59. Para. 20 above. 
60. Paras. 2 1 ,  22 and 23 above. 
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46. On t h e  f ace  of it t h e  d e f e c t s  i n  the  common law 

would a l l  be cured by widening t h e  p re sen t  a t a t u t o r y  r i g h t s  

of cont r ibu t ion  t o  cover not  only t o r t f e a s o r s  bu t  a l s o  those 

l i a b l e  i n  damages f o r  breach of c o n t r a c t ,  breach of t r u s t  

o r  o t h e r  breach of duty. Remedies i n  cont rac t  o r  t r u s t  law 

a r e  however d i f f e r e n t  i n  many r e s p e c t s  from remedies i n  t o r t  

and these  d i f f e rences  could lead t o  complications i f  cont r i -  

bu t ion  proceedings w e r e  t o  be allowed between person l i a b l e  

i n  t o r t  and persons liable f o r  breach of cont rac t ,  t r u s t  o r  

o t h e r  duty. 

these :  - 
( a )  

The p r i n c i p a l  r e l evan t  d i f f e rences  s e e m  t o  be 

The r u l e s  of remoteness of damageg a r e  

not  exac t ly  the  same i n  con t r ac t  a s  i n  

t o r t ,  and so  the  amount recoverable  by t h e  

p l a i n t i f f  from a contract-breaker  w i l l  n o t  
necessa r i ly  be the  same as t h e  amount 

recoverable  from a t o r t f e a s o r .  

The Limi ta t ion  Acts work d i f f e r e n t l y  i n  

t h e i r  app l i ca t ion  t o  breaches of c o n t r a c t ,  

breaches of t r u s t  and t o r t .  

The l i a b i l i t y  of a contract-breaker  may be  

l imi t ed  t o  a ce r t a in  f i g u r e  by a c l a u s e  i n  

h i s  con t r ac t .  The t o r t f e a s o r ' s  l i a b i l i t y  

i s  less l i k e l y  t o  be so l imi t ed  . 61 

The t o r t f e a s o r  may reduce h i s  l i a b i l i t y  t o  

t h e  p l a i n t i f f  by proving cont r ibu tory  

negl igence.  Such a p a r t i a l  defence is  n o t  

a v a i l a b l e  t o  a contract-breaker .  

W e  s h a l l  examine these  d i f f e r e n c e s  i n  t u r n  t o  see  

whether they-can be accommodated i n  an enlarged s t a t u t o r y  
j u r i s d i c t i o n .  

61. It may however be l imi ted  under t h e  present  l a w  by 
s t a t u t e :  see, e.g. Nuclear I n s t a l l a t i o n s  A c t  1965, 
s. 1 6 ( 1 ) .  
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Remoteness of Damage 

47. Differences i n  the  r u l e s  r e l a t i n g  t o  remoteness of 
damage a re  un l ike ly  t o  cause d i f f i c u l t i e s .  
b u t  unusual, f o r  one defendant t o  be  l i a b l e  t o  compensate 

a p l a i n t i f f  f o r  more items of damage than another defendant, 

bu t  t h i s  could happen even i f  both w e r e  t o r t f easo r s .  The 

1935 A c t  makes it a requirement t h a t  both D1 and D2 must be 

l i a b l e  i n  r e spec t  of t h e  damage, and we understand t h i s  
t o  mean t h a t  i f  they a re  l i a b l e  f o r  d i f f e r e n t  i t e m s  of damage 

t h e  cont r ibu t ion  may only be claimed i n  respect  of t h e  items 

common t o  the  two claims. It i s  poss ib l e  tha t  one defendant 

may compound h i s  l i a b i l i t y  by an ou t  of court  s e t t l emen t  and 
t h a t  t h e  se t t lement  f igu re  may no t  be the  same a s  t h e  f igure 
decided by t h e  cour t  t h a t  tries t h e  cont r ibu t ion  proceedings. 
This  again is  not  r e a l l y  a problem because it i s  c l e a r  from 

S t o t t  v. W e s t  Yorkshire Road Car Co. L td t2  t h a t  i f  D 2  i s  not 
a pa r ty  t o  t h e  se t t lement  he i s  n o t  bound by the  se t t lement  

f i g u r e  and may chal lenge it as  excessive.  Conversely D2 can- 
no t  r e l y  on t h e  o u t  of court  s e t t l emen t  t h a t  he has  arr ived 
a t  with the  p l a i n t i f f  a s  a defence t o  a cont r ibu t ion  claim 
nor a s  s e t t i n g  a l i m i t  on h i s  l i a b i l i t y  t o  D 1  because the 

cour t  must consider  f o r  what damages D2 would have been 
l i a b l e  i f  sued . 
is the re fo re  t h a t  it sets a l i m i t  on t h e  sum which t h e  "sett- 
l i ng"  defendant can claim by way of contr ibut ion.  

It is  poss ib le ,  

63 The only relevance of the  se t t l emen t  f i g u r e  

The Limitat ion A c t s  

48. The Limi ta t ion  Acts do not  apply i n  the  same way t o  a l l  
defendants.  The per iod  i n  which an ac t ion  may be brought fo r  

f raud  is s i x  years  from the  discovery of t h e  f raud ,  b u t  for  a 
f raudulent  breach of t r u s t  by a t r u s t e e  no t i m e  l i m i t  i s  s e t  , 6 4  

~~ 

62.  [1971] 2 Q.B. 651. 

63. This is  t h e  wording of s ec t ion  6 (1) ( c )  of t h e  1935 Act. 

64. Compare sec t ions  2 ( 1 )  (a)  and 26 of the  Limi ta t ion  Act 1939 
with sec t ion  19 (1) ( a ) .  
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and t i m e  s t a r t s  t o  run f o r  atbreach o f  cont rac t  from t h e  

da t e  of breach whereas i n  some t o r t s  it runs from t h e  da te  
of damage65. 
on c e r t a i n  kinds of cont rac t66  and f o r  ce r t a in  c laims i n  
t o r t  . These d i f f e r e n t  ru les  produce anomalies i n  t h e  
genera l  law which ca r ry  over i n t o  t h e  law of cont r ibu t ion  

but  w e  do not  t h ink  t h a t  any add i t iona l  anomalies w i l l  be 

produced by en larg ing  t h e  s t a tu to ry  j u r i s d i c t i o n  i n  cont r i -  
bu t ion  claims. The relevance of l i m i t a t i o n  per iods t o  con- 

t r i b u t i o n  claims was considered i n  P a r t  I11 . 

Furthermore spec ia l  per iods  a re  set f o r  act ions 

67 

68 

Upper L i m i t s  

49. This problem i s  most e a s i l y  i l l u s t r a t e d  by adding an 

'upper l i m i t '  c l ause  t o  the  f a c t s  of a hypothet ical  s i t u a t i o n  
t h a t  w e  have previously outlined:- 69 

P buys a c a r  from D 1  which has  a l a t e n t  d e f e c t  i n  
i t s  e l e c t r i c a l  system. A s  he i s  dr iv ing  it one 
night  t he  headl ights  suddenly go out and he runs 
i n t o  an obs t ruc t ion  i n  t he  highway t h a t  D 2  has  
negl igent ly  l e f t  un l i t .  P sues  D 1  and D2. There 
is  a c lause  i n  the  cont rac t  between P and D 1  t h a t  
sets a c e i l i n g  of E400 on any claim t h a t  P may 

make f o r  breach of cont rac t .  

Assuming, f o r  t h e  sake of the  example, t h a t  the c l a u s e  is bind- 

ing,  notwithstanding t h e  provis ions of t he  Supply o f  Goods 
(Iihplied T e r m s )  A c t  197370, t h a t  t h e  damage caused by the 
accident  amounts t o  €1,000 and t h a t  D 1  and D2 a r e  h e l d  equally 

65. 

66. 

67. 

68. 

69. 
70. 

See B a g o t  v. Stevens Scanlan & Co. Ltd. [1966] 1 Q.B. 197. 

See f o r  example Ar t i c l e  49 of Schedule 1 t o  t h e  Uniform 
Laws on I n t e r n a t i o n a l  Sales  A c t  1967. 

Di f fe ren t  l i m i t a t i o n  periods appl ied  t o  claims i n  t o r t  
aga ins t  D 1  and D 2  i n  Geo. Wimpey & Co. Ltd. v. B.O.A.C. 
[1955] A.C. 169.  
Paras. 31 t o  35 above. 
I n  para. 22(b)  above. 
L e t  us say t h a t  P buys it i n  t h e  course of a business  and it 
would be f a i r  and reasonable t o  allow D 1  t o  r e l y  on the c lause .  
See sec t ion  55(4)  of the  Sale  of Goods Act 1893 a s  enacted 
by sec t ion  4 of t h e  1973  Act. 
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t o  blame, how should t h e  loss be apportioned between them? 

50. There a r e  a t  l e a s t  t h ree  poss ib l e  so lu t ions  t h a t  

should be considered. 

Solut ion 1 One so lu t ion  might be t h a t  D 1  

should pay P E 4 0 0 ,  D 2  should pay 

E500 and t h e  balance of E l 0 0  

should be i r recoverable  from 

e i t h e r  . 71 

Solut ion 2 The cont r ibu t ion  proceedings might 

be confined t o  t h e  amount by which 
the  two claims overlap ( E 4 0 0 ) ,  
leaving D 2  t o  pay the balance.  The 

ove ra l l  r e s u l t  would be that D 1  

would bear  E 2 0 0  of the  l o s s  and D2 
E 800. 

Solut ion 3 The lo s s  of E1,OOO might b e  divided 

equally between D 1  and D 2 ,  sub jec t  
t o  the  l i m i t  on the  amount of D l ’ s  

ove ra l l  l i a b i l i t y  s e t  by t h e  clause 

i n  the  con t r ac t .  The r e s u l t  would 
be t h a t  D 1  would bear E 4 0 0  and D2 

€600. 

51. W e  would welcome views on these  possible  so lu t ions  and 
any o the r  so lu t ions  t h a t  may be devised. The f i r s t  one seems t o  b e  

open t o  the  c r i t i c i s m  t h a t  it b e n e f i t s  D 2  unduly a t  t h e  expense 

of P. It means t h a t  P i s  worse o f f  by reason of D l ’ s  breach 
of con t r ac t  than he would be i f  he had no claim a g a i n s t  him a t  
a l l .  The second so lu t ion  seems t o  be unduly favourable  t o  D 1  

a s  he has caused E1,OOO worth of damage f o r  which h e  was ready 

t o  assume l i a b i l i t y  up t o  E400, b u t  a t  t he  end of t h e  day has 

71. See sec t ion  35(1)  (9) of t h e  I r i s h  Act. 

30 



h i s  l i a b i l i t y  f u r t h e r  reduced t o  f200. The t h i r d  s o l u t i o n  

seems t o  us t o  give t h e  f a i r e s t  r e s u l t  a l l  round. W e  there-  
f o r e  make the  provis iona l  proposal t h a t  t h e  upper l i m i t  fixed 

by con t r ac t  should opera te  as  a cut-off po in t  a f t e r  t h e  loss  

has been apportioned r a t h e r  than before .  

Contributory Negligence 

52. This i s  very s imi l a r  t o  t h e  ‘upper l i m i t ’  problem. 

L e t  us take  t h e  same s i t u a t i o n  of P dr iv ing  i n t o  an u n l i t  
obs t ruc t ion  but  l e t  us suppose t h a t  it could be shown t h a t  

he was dr iv ing  neg l igen t ly  and, vis-a-vis  the  t o r t f e a s o r  D 2 ,  

40% t o  blame f o r  h i s  i n j u r i e s .  I f  he w e r e  t o  sue D 2  alone 

he would recover €600. I f  he w e r e  t o  sue the  person who sold 
him t h e  ca r ,  D 1 ,  and w e r e  able t o  prove a breach of t h e  con- 

t r a c t  of s a l e ,  he would recover e i t h e r  nothing o r  t h e  f u l l  
f1.000, assuming t h a t  t h e  cont rac t  d i d  not  include an ‘upper 

l i m i t ’  c lause.  I f  he sued both and t h e  court  w e r e  t o  hold 
D 1  and D 2  equal ly  t o  blame as  between themselves, how should 
t h e  l o s s  be apportioned between them? 

53. There a r e  again a t  l e a s t  t h r e e  possible  so lu t ions .  

Solut ion 1 One so lu t ion  might be t o  allow D 1  

t o  plead cont r ibu tory  negligence 

a s  a p a r t i a l  defence t o  breach of con- 

t r a c t 7 2 .  
from D 1  and E300 from D2. 

Then P would recover €300 

Solut ion 2 The cont r ibu t ion  proceedings might be 

confined t o  the amount by which t h e  

two claims over lap  (€600) l eav ing  D 1  

t o  bear the  balance.  The r e s u l t  would 
be t h a t  D 1  would bear  E700 of t h e  loss  

and D2 €300. 

72. See sec t ion  34(1) of t he  I r i s h  A c t ,  and t h e  d e f i n i t i o n  
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Solut ion 3 The lo s s  of f1,OOO might be divided 
equally between D 1  and D2 subject t o  

the  l i m i t  on t h e  amount o f  D2's over- 
a l l  l i a b i l i t y  set by t h e  f i g u r e  fo r  

which he would have been iiable i f  
sued alone i.e. f600. On t h e  f a c t s  

given, D 2 ' s  sha re  would n o t  exceed 

t h e  amount f o r  which he would be l i a -  

b l e  i f  sued alone so the  e e s u l t  would 
be t h a t  D 1  and D2 would b e a r  €500 each. 

I f  P had been 60% t o  blame, D2 would 
be l i a b l e ,  on t h i s  approach, t o  make 
a con t r ibu t ion  of €400. 

54.  The f i r s t  so lu t ion  s e e m s  t o  be the most obviously j u s t  

i n  its r e s u l t  b u t  unfortunately it could only be achieved i n  

Engl ish law by a l t e r i n g  sec t ions  l(1) and 4 of t h e  Law Reform 

(Contributory Negligence) A c t  1945 so  a s  t o  a l low contr ibutory 

negligence t o  be  pleaded as  a p a r t i a l  defence n o t  only t o  
claims i n  t o r t  b u t  a l s o  t o  claims f o r  breach of contract .  It 

may seem s t r ange  t h a t  a p l a i n t i f f  who has s u f f e r e d  personal 

i n j u r i e s  may i n  some s i t u a t i o n s  recover  damages i n  f u l l  i f  he can 
prove a breach of con t r ac t  a g a i n s t  a defendant b u t  may s u f f e r  

a reduct ion f o r  contr ibutory negligence i f  he proves a t o r t .  

This  however appears t o  be t h e  p r e s e n t  law73 and it cannot be 

changed without causing repercussions outs ide t h e  l a w  of con- 

t r i b u t i o n  which w e  cannot conveniently deal  with i n  the pre- 

s e n t  paper. W e  must t he re fo re  accep t  t h a t  t h i s  anomaly i n  
t h e  l a w  of con t r ibu to ry  negligence w i l l  mean t h a t  D 1  must be 

worse o f f  than D 2  vis-a-vis t h e  p l a i n t i f f ,  P. If so lu t ion  3 
is chosen t h e  d i s p a r i t y  w i l l  be reduced - as between D 1  and D2 - 
whereas i f  s o l u t i o n  2 is  chosen, t h e  d i s p a r i t y  w i l l  be increased. 
Our p rov i s iona l  view is  t h a t  s o l u t i o n  3 i s  t o  be preferred.  

~ ~~ ~~ 

73. c f .  Quinn v. Burch Bros. (Bui lders)  Ltd. [1966] 2 Q.B. 
370,dffirmed on d i f f e r e n t  reasoning [1966] 2 Q.B. a t  
p. 381. 
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55. Af te r  ranging widely over t h e  law of con t r ibu t ion  w e  
have reached the  provis iona l  conclusion t h a t  a l l  i ts  present  

de fec t s ,  a t  common law and by s t a tu t e , can  be cured by enlarg- 

ing  t h e  cour t ' s  s t a t u t o r y  j u r i s d i c t i o n  t o  make con t r ibu t ion  
orders  , and by making provis ion f o r  t h e  p a r t i c u l a r  d i f f i c u l t i e s  

considered i n  P a r t  111. W e  a re  t h e r e f o r e  put t ing  forward a 

s e r i e s  of provis iona l  recommendations f o r  t he  reform of the 
law of cont r ibu t ion .  They do not r ep resen t  concluded views 

but  a r e  of fe red  f o r  considerat ion and discussion. W e  i n v i t e  
comments on t h e  po in t s  t h a t  w e  have r a i s e d  and on any r e l a t ed  
po in t s  t h a t  may not  have been d e a l t  wi th  expressly. 

56. W e  should a l s o  l i k e  t o  know whether the  p re sen t  l i m i t -  
a t i o n  per iod f o r  cont r ibu t ion  proceedings causes hardship  o r  
i n j u s t i c e  i n  p rac t i ce .  Information on t h i s  point  and comments 

on t h e  a l t e r n a t i v e  so lu t ions  proposed would be welcome . 7 4  

PROVISIONAL RECOMMENDATIONS 

The s t a t u t o r y  j u r i s d i c t i o n  t o  make c o n t r i b u t i o n  

orders  should not be l i m i t e d  t o  s i t u a t i o n s  i n  
which t h e  claims a r i s e  o u t  of t o r t  bu t  should 
be widened t o  cover breaches of con t r ac t ,  

breaches of t r u s t  and o t h e r  breaches of duty as  

w e l l .  (paragraphs 1 9  t o  23, 42 and 45) 

Where a p l a i n t i f f  has a c i v i l  claim f o r  damages, 

anyone who is  l i a b l e  t o  him i n  respect  of such 
a c la im o r  upon a compromise of it ( h e r e i n a f t e r  
ca l l ed  ' t h e  c la imant ' )  should be e n t i t l e d  t o  

claim a contr ibut ion i n  r e spec t  of t h e  sum for  
which he is  l i a b l e  from t h e  person mentioned i n  

( c ) .  (paragraphs 26 t o  29)  

74. See paras. 31-35 above. 
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(c) A cont r ibu t ion  under (b)  may be claimed from 
any o t h e r  person who is o r  would, i f  sued a t  

t h e  t i m e  most favourable  t o  the  p l a i n t i f f ,  
have been l i a b l e  i n  r e spec t  of t h e  same 
damages (he re ina f t e r  c a l l e d  ' t he  con t r ibu to r ' ) .  
(paragraphs 30 t o  35) 

(d)  N o  such cont r ibu t ion  should be claimed unless 

t h e  s a t i s f a c t i o n  of t h e  p l a i n t i f f ' s  c l a i m  
a g a i n s t  t h e  claimant, i f  e f fec ted  a t  a time 

when t h e  cont r ibu tor  w a s  a l s o  liable, would 
have s a t i s f i e d  o r  reduced t h e  p l a i n t i f f ' s  
c la im aga ins t  t h e  cont r ibu tor .  

and 2 9 )  

(paragraphs 28 

(e) For t h e  purposes of cont r ibu t ion  proceedings 

between claimant and cont r ibu tor  n e i t h e r  should 
be allowed t o  chal lenge a finding a non-lia- 

b i l i t y  made i n  favour  of  t h e  o ther  i n  proceedings 
brought aga ins t  t h e  o t h e r  by the  p l a i n t i f f ,  pro- 

vided t h a t  t he  .f inding was made a f t e r  a t r i a l  on 
t h e  m e r i t s  and t h a t  t h e  finding of non- l i ab i l i t y  

was n o t  based on t h e  provisions of t h e  Limitation 
A c t s .  (paragraphs 36 t o  4 1 )  

OF 

( f )  The amount recoverable  from a con t r ibu to r  i n  

cont r ibu t ion  proceedings should be  such as may 
be found by the  cour t  t o  be j u s t  and equi tab le  
having regard t o  t h e  con t r ibu to r ' s  r e spons ib i l i t y  

f o r  t h e  damage, and t h e  cour t  should have power 
t o  exempt e i t h e r  p a r t y  from l i a b i l i t y  t o  make a 
cont r ibu t ion  or t o  d i r e c t  t h a t  t h e  cont r ibu t ion  

t o  be recovered from t h e  cont r ibu tor  should 
amount t o  a complete indemnity of t h e  claimant. 
(paragraphs 4 2  and 43 and sec t ion  6 ( 2 )  of the 

1935 Act) 
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(9) The sum t h e  court  may o rde r  by way of con- 

t r i b u t i o n  should not  exceed the  maximum f o r  
which t h e  cont r ibu tor  could be held l i a b l e  

t o  t h e  p l a i n t i f f  having regard t o  any f i n a n c i a l  
l i m i t  set by s t a t u t e  o r  by a term i n  a cont rac t  

made between the  p l a i n t i f f  and the  con t r ibu to r  

before  t h e  breach of duty and having regard  
a l s o  t o  any contr ibutory negligence on t h e  

p a r t  of t h e  p l a i n t i f f .  (paragraphs 49  t o  5 4 )  

(h) A-judgment recovered a g a i n s t  a person l i a b l e  

j o i n t l y  with another i n  respec t  of a con t r ac t  
debt o r  breach of c o n t r a c t ,  t r u s t  o r  o th& 
duty, should not  be a b a r  t o  an ac t ion  aga ins t  

t h a t  o t h e r  person but  t h e  amount recoverable  
from such persons should not  i n  t he  aggregate  

exceed t h e  amount awarded by the  judgment f i r s t  
given. (paragraph 2 4 )  
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APPENDIX 

THE L A W  m O R M  (MARRIED WOMEN AND TORTFEASORS) ACT 1935 

PART I1 

PROCEEDINGS AGAINST AND CONTRIBUTION BETWEEN TORTFEASORS 

6. Proceedings aga ins t ,  and con t r ibu t ion  between j o i n t  and 
seve ra l  t o r t f e a s o r s  

(1) Where damaxe is  suf fered  by any person a s  a r e su l t  

of a t o r t  (whether a crime o r  not) : -  

judgment recovered aga ins t  any t o r t f e a s o r  

liable i n  respect  of t h a t  damage s h a l l  
no t  be a bar  t o  an a c t i o n  against  any 

o t h e r  person who would, i f  sued, have been 
liable as  a j o i n t  t o r t f e a s o r  i n  r e s p e c t  of 

t h e  same damage; 

i f  more than one a c t i o n  is  brought i n  

r e spec t  of t h a t  damage by or on behal f  of 

t h e  person by whom it was suf fered ,  o r  
f o r  t h e  bene f i t  of t h e  e s t a t e ,  o r  of  t h e  

[dependants] 75 of t h a t  person, a g a i n s t  t o r t -  
f e a s o r s  liable i n  r e spec t  of .the damage 
(whether as  j o i n t  t o r t f e a s o r s  o r  otherwise)  
t h e  sums recoverable under the judgments 

given i n  those ac t ions  by way of damages 
s h a l l  no t  i n  the  aggregate  exceed t h e  amount 

of t h e  damages awarded by the judgment f i r s t  
given; and i n  any of those  ac t ions ,  o ther  
than t h a t  i n  which judgment i s  f i r s t  given, 

t h e  p l a i n t i f f  s h a l l  n o t  be e n t i t l e d  t o  costs  

75. A s  amended by t h e  Fa ta l  Accidents A c t  1959, S. l ( 4 ) .  
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unless  t h e  court  is  of  opinion t h a t  t h e r e  

was reasonable ground f o r  bringing t h e  

ac t ion ;  

(c) any t o r t f e a s o r  l i a b l e  i n  r e spec t  of t h a t  
damage may recover con t r ibu t ion  from any 

o the r  t o r t f e a s o r  who i s ,  o r  would i f  sued 
have been, l i a b l e  i n  r e s p e c t  of t he  s a m e  
damage, whether as  a j o i n t  t o r t f e a s o r  o r  
otherwise , so , however , t h a t  no person 
s h a l l  be e n t i t l e d  t o  recover  con t r ibu t ion  

under t h i s  s ec t ion  from any person e n t i t l e d  t o  be 

indemnified by him i n  r e s p e c t  of t h e  l i a b i l i t y  i n  
r e spec t  of which t h e  con t r ibu t ion  i s  sought.  

( 2 )  In  any proceedings f o r  con t r ibu t ion  under t h i s  

s ec t ion  t h e  amount of t h e  con t r ibu t ion  recogerable  
from any person s h a l l  be such a s  may be found by 

t h e  cour t  t o  be j u s t  and e q u i t a b l e  having r ega rd  

t o  t h e  e x t e n t  of t h a t  person 's  r e s p o n s i b i l i t y  f o r  

t he  damage; and the court  s h a l l  have power t o  
exempt any person from l i a b i l i t y  t o  make c o n t r i -  

but ion,  o r  t o  d i r e c t  t h a t  t h e  contr ibut ion t o  be 
recovered from any person s h a l l  amount t o  a complete 

indemnity. 

( 3 )  For t h e  purposes of t h i s  sect ion:-  

( a )  [ t he  expression "dependants" mean t h e  

persons f o r  whose b e n e f i t  act ions may be 
brought under the F a t a l  Accidents A c t s  

1846 t o  1959;176 and 

(b) t he  r e fe rence  i n  t h i s  s e c t i o n  t o  " t h e  judgment 
f i r s t  given" s h a l l ,  i n  a case where t h a t  judg- 

ment i s  reversed on appea l ,  be construed as a 

r e fe rence  t o  the judgment f i r s t  given which i s  

76. A s  amended by t h e  F a t a l  Accidents A c t  1959, s . l ( 4 ) .  
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no t  so  reversed and, i n  a case where a 

judgment i s  var ied  on appeal, be  con- 

s t r u e d  a s  a re ference  t o  t h a t  judgment 

a s  so varied. 

( 4 )  Nothing i n  t h i s  s ec t ion  sha l l : -  

(a)  apply with r e spec t  t o  any t o r t  committed 

before  the  commencement of t h i s  P a r t  of 
t h i s  Act; o r  

(b) a f f e c t  any cr imina l  proceedings aga ins t  

any person i n  r e spec t  of any wrongful ac t ;  
o r  

(c) render  enforceable  any agreement f o r  indemnity 
which would not  have been enforceable  i f  t h i s  

s e c t i o n  had not  been passed. 
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