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95-113-14 

THE LAW COMMISSION 
FIRST PROGRAMME: ITEM I X :  TRANSFER OF LAND 

WORKING PAPER NO. 6 7 

LAND REGISTRATION (FOURTH PAPER) 

PART A INTRODUCTION 

1. This i s  t h e  f o u r t h  (and l a s t )  i n  t he  s e r i e s  of working 
papers  on Land R e g i s t r a t i o n  which w e  a r e  p u b l i s h i n g  f o r  
comment and c r i t i c i s m .  In i t  w e  d e a l  with two c l o s e l y  r e l a t e d  
t o p i c s :  t h e  p r o t e c t i o n  of d e r i v a t i v e  i n t e r e s t s  i n  r e g i s t e r e d  
l and  and t h e  p r i o r i t i e s  of t hose  i n t e r e s t s .  

2 .  P rev ious  working papers i n  t h e  s e r i e s  (Nos. 32, 37 
and 45)  were pub l i shed  i n  September 1970, J u l y  1971 and J u l y  
1 9 7 2 .  The i n t r o d u c t i o n  t o  t h e  f i r s t  p a p e r , ( P a r t  A) was 
in tended  a s  an i n t r o d u c t i o n  t o  t h e  s e r i e s  an'd i n  it we gave 
a b r i e f  d e s c r i p t i o n  of t he  Land R e g i s t r a t i o n  sys t em and its 
h i s t o r y  and o b j e c t i v e s  . 
3 .  This paper  a l s o  d i scusses  one mat te r  which r e l a t e s  
s p e c i f i c a l l y  t o  u n r e g i s t e r e d  land. '  
r e g i s t r a t i o n  o f  e s t a t e  c o n t r a c t s  a r e  occas iona l ly  made with 
l i t t l e  o r  no j u s t i f i c a t i o n  and i n  t h e  course o f  a judgment 
d e l i v e r e d  wh i l e  t h i s  paper was b e i n g  prepared Brightman J .  

had occasion t o  draw a t t e n t i o n  t o  t h e  f a c t  t h a t  a g r e a t e r  
degree  of p r o t e c t i o n  a g a i n s t  t h i s  was enjoyed by  t h e  
p r o p r i e t o r  of r e g i s t e r e d  land  t h a n  by the  owner o f  un reg i s t e red  
l and .  Since t h e  p r o t e c t i o n  of e s t a t e  c o n t r a c t s  i n  r e l a t i o n  
t o  r e g i s t e r e d  l a n d  i s  a t o p i c  which we in tend  t o  cover i n  
t h i s  paper i n  any even t ,  we have dec ided  t o  i n c l u d e  
cons ide ra t ion  o f  t h i s  aspec t  of t h e  u n r e g i s t e r e d  system, 
and t o  seek views on i t .  

App l i ca t ions  f o r  the 

1 See P a r t  D ,  p a r a s .  118-128, below. 

1 



4 .  Our p rov i s iona l  conc lus ions  on t h e  t o p i c s  d i scussed  
i n  t h i s  paper  a r e  summarised i n  P a r t  F a t  pages80  t o  8 6 .  

Comments on t h e s e  p r o v i s i o n a l  conclusions a r e  inv i t ed .  We 
would add t h a t  i f  any o f  o u r  cor respondents  would l i k e  t o  add 
t o  t he  comments which they  have a l ready  made on e a r l i e r  
papers i n  t h e  s e r i e s ,  we would welcome such  f u r t h e r  comments 
a t  t he  same time. 

2 



PART B PROTECTION OF INTERESTS I N  REGISTERED LAND 

I .  THE INTERESTS REQUIRING PROTECTION 

5.  Under o u r  system of  r e g i s t r a t i o n  of t i t l e  t o  land 
t h e r e  a r e  t h r e e  l e g a l  e s t a t e s  o r  i n t e r e s t s  - f r e e h o l d s ,  
l e a s e s  f o r  more than  2 1  yea r s2  and ren tcharges  - which may 
be  r e g i s t e r e d  a s  s e p a r a t e  numbered " t i t l e s " .  When the 
p r o p r i e t o r  o f  such  an i n t e r e s t  s e l l s  h i s  i n t e r e s t ,  o r  g ran t s  
ano the r  r e g i s t r a b l e  i n t e r e s t  o u t  o f  it f o r  v a l u e ,  t he  
purchaser  o r  g r a n t e e  w i l l ,  when r e g i s t e r e d ,  o b t a i n  a t i t l e  
which i s  f r e e  from a l l  i n t e r e s t s  d e r i v i n g  out  o f  h i s  vendor 's  
o r  g r a n t o r ' s  t i t l e  un le s s  they  were e i t h e r  p r o t e c t e d  by an 
e n t r y  on t h e  r e g i s t e r  o r  a r e  o f  a k ind  which, b y  s t a t u t e ,  do 
n o t  need t o  be s o  p r ~ t e c t e d . ~  
r e q u i r e  p r o t e c t i o n  by an e n t r y  a r e  those  c a l l e d  "over r id ing  
i n t e r e s t s "  by t h e  A c t ,  and we d i s c u s s e d  them i n  Working Paper 
No. 37; i n  t h i s  p a r t  of  t h i s  pape r  we d i scuss  t h e  methods 
whereby o t h e r  d e r i v a t i v e  i n t e r e s t s  may be p r o t e c t e d  on the 
r e g i s t e r  s o  a s  t o  ensure  t h a t  t h e y  a r e  not  ove r r idden  on 
t h e  r e g i s t r a t i o n  o f  a d i s p o s i t i o n  by the  p r o p r i e t o r  of 
t h e  i n t e r e s t  from which they  d e r i v e .  I t  w i l l  b e  apprec i a t ed  
t h a t  t h e  d e r i v a t i v e  i n t e r e s t s  r e q u i r i n g  such p r o t e c t i o n  by 
an e n t r y  on t h e  s u p e r i o r  t i t l e  i n c l u d e  those  l e a s e s  and 
r en tcha rges  which a r e  r e g i s t r a b l e  a s  s epa ra t e  " t i t l e s " .  

The i n t e r e s t s  which do not  

6 .  A s  we have i n d i c a t e d  i n  e a r l i e r  papers  i n  t h i s  
s e r i e s ,  t he  s t a t u t o r y  scheme o f  t i t l e  r e g i s t r a t i o n  in  force  
i n  England and Wales was never  in t ended  t o  s e t  up  an 
independent l a n d  law system, d i f f e r i n g  in  c o n t e n t  from the  

2 There a r e  some except ions :  s e e  ou r  f i r s t  Working Paper 

3 Land R e g i s t r a t i o n  Act 1 9 2 5 ,  s s . 2 0  ( d i s p o s i t i o n s  of  

i n  t he  s e r i e s ,  No. 32. 

f r eeho lds )  and 23 ( d i s p o s i t i o n s  o f  l ea seho lds )  as  
subsequent ly  amended. In  t h i s  paper  we r e f e r  t o  the  
Land R e g i s t r a t i o n  Act 1 9 2 5  as " the  Act" and t o  the Land 
R e g i s t r a t i o n  Rules 1 9 2 5  as " t h e  Rules"; and r e fe rences  
t o  s e c t i o n s  and r u l e s  w i thou t  i n d i c a t i o n  a s  t o  t h e i r  
d e r i v a t i o n  a r e  t o  s e c t i o n s  and r u l e s  con ta ined  i n  t h a t  
Act and those  Rules.  

3 



l and  law which had developed over  t he  c e n t u r i e s  a t  common 
law. I t  fo l lows  t h a t  t h o s e  d e r i v a t i v e  i n t e r e s t s  which t h e  
law recogn i ses  and p r o t e c t s  ( o r  makes p r o t e c t a b l e )  where 
t h e  t i t l e  t o  t h e  land  i s  n o t  r e g i s t e r e d  must b e  recognised  
by and made p r o t e c t a b l e  i n  t h e  r e g i s t e r e d  system. Those 
d e r i v a t i v e  i n t e r e s t s  a r e :  - 

Legal  l e a s e s  
Legal  ren tcharges  
Legal easements and o t h e r  r i g h t s  appur tenant  

t o  l and  
'! Legal mortgages and charges  

E q u i t a b l e  i n t e r e s t s  i n  t h e  land i t s e l f  (e.g. 
e q u i t a b l e  l e a s e s ,  e q u i t a b l e  mor tgages ,  
e q u i t a b l e  ezsements,  r e s t r i c t i v e  covenants 
and e s t a t e  c o n t r a c t s )  

"Equ i t i e s "  b inding  on a purchaser w i t h  no t i ce  
E q u i t a b l e  i n t e r e s t s  under  t r u s t s  and se t t l emen t s  

4 

o f  l and .  

7 .  Before embarking on ou r  review o f  t h e  means whereby 
those  i n t e r e s t s  may be p r o t e c t e d  when t h e y  a f f e c t  r e g i s t e r e d  
land  it i s  h e l p f u l  f i r s t  t o  i n d i c a t e  how t h e y  a r e  p r o t e c t e d  
on t h e  occas ion  of a d i s p o s i t i o n  of u n r e g i s t e r e d  land. 

4 See p a r a s .  49-51 ,  below. 
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11. PROTECTION OF DERIVATIVE INTERESTS IN UNREGISTERED LAND 

8.  Before 1926, t h e  law drew a c l e a r  d i s t i n c t i o n  i n  t h i s  
connection between those  i n t e r e s t s  which were " l ega l "  and 
those  which were "equi tab le" .  Pu t  s h o r t l y ,  a t r a n s f e r e e  
always took s u b j e c t  t o  any l e g a l  e s t a t e s  o r  i n t e r e s t s  
a f f e c t i n g  t h e  l a n d  acqui red ;  b u t  a purchaser f o r  va lue  of 
a l e g a l  e s t a t e  took  f r e e  of any e q u i t a b l e  i n t e r e s t  of which 
he d i d  n o t  have n o t i c e .  In  t h e  r e s u l t ,  t he  owner o f  a 
d e r i v a t i v e  l e g a l  i n t e r e s t  was n o t  c a l l e d  upon t o  t ake  any 
s p e c i a l  s t e p s  t o  ensure  t h a t  a t r a n s f e r e e  of t h e  supe r io r  
t i t l e  would be bound by h i s  i n t e r e s t ;  but t h e  owner of a 
d e r i v a t i v e  e q u i t a b l e  i n t e r e s t  was always a t  r i s k ,  having 
t o  ensure  t h a t  any p o t e n t i a l  pu rchase r  of t h e  s u p e r i o r  
t i t l e  would have n o t i c e  of h i s  r i g h t s .  

9 .  The a p p l i c a t i o n  of t h e s e  r u l e s  gave r ise t o  
d i f f i c u l t i e s .  I n  t h e  f i r s t  p l a c e ,  some adverse l e g a l  
i n t e r e s t s  were n o t  always r e a d i l y  d iscoverable  by  a purchaser 
i n  t h e  course o f  examining h i s  vendorIs  t i t l e :  l e g a l  
mortgages n o t  accompanied by d e p o s i t  of t he  mor tgagor ' s  
t i t l e  deeds ("puisne mortgages") were a prime example. 
Secondly, t h e r e  was wide scope f o r  argument a s  t o  what 
c o n s t i t u t e d  "no t i ce"  i n  r e l a t i o n  t o  equ i t ab le  i n t e r e s t s ;  
and whi le  it w a s  sometimes r e l a t i v e l y  easy f o r  t h e  owner of  
an e q u i t a b l e  i n t e r e s t  t o  ensure  t h a t  a purchaser  of  t he  s u p e r i o r  
t i t l e  would have t h e  r e q u i s i t e  n o t i c e , '  t h i s  w a s  n o t  always 
so. 

10. 
o l d  p r i n c i p l e s  overboard bu t  it s u b s t a n t i a l l y  a l t e r e d  t h e  
manner of  t h e i r  a p p l i c a t i o n ,  and thereby  so lved  t h e  major 
d i f f i c u l t i e s .  F i r s t  o f  a l l ,  t h e  Law o f  Proper ty  A c t  cu t  
down t h e  scope of  t h e  r u l e  app ly ing  t o  l e g a l  e s t a t e s  and 
i n t e r e s t s ,  by d r a s t i c  pruning o f  t h e  types of e s t a t e s  o r  

The 1925 p rope r ty  l e g i s l a t i o n  did n o t  throw the  

5 F o r  example, where t h e  e q u i t a b l e  i n t e r e s t  w a s  such 
a s  t o  e n t i t l e  i t s  owner t o  p h y s i c a l  posses s ion  of t h e  
land  i t s e l f ,  o r  of t he  t i t l e  deeds. 

5 



i n t e r e s t s  capab le  of s u b s i s t i n g  a t  law;6 and t h e  Land Charges 
Act took t h i s  a s t e p  f u r t h e r  by making pu i sne  mortgages 
s u b j e c t  t o  t h e  same r u l e  a s  t o  n o t i c e  a s  a p p l i e s  t o  
e q u i t a b l e  i n t e r e s t s  i n  l and .  The problems r e l a t i n g  t o  ' I no t i ce  
were d e a l t  w i t h  by s e t t i n g  up a system o f  r e g i s t r a t i o n  
cover ing  pu i sne  mortgages and e q u i t a b l e  p r o p r i e t a r y  i n t e r e s t s  
i n  l and ,8  and by provid ing  t h a t  r e g i s t r a t i o n  (and only 
r e g i s t r a t i o n )  c o n s t i t u t e s  n o t i c e .  

7 

9 

11. A l s o  r e l e v a n t  is a f u r t h e r  impor tan t  f e a t u r e  o f  
t h e  L a w  of P rope r ty  A c t :  t h e  conversion o f  what had former ly  
been l e g a l  concurren t  i n t e r e s t s  i n  land i n t o  b e n e f i c i a l  
i n t e r e s t s  under t r u s t s  f o r  s a l e .  These b e n e f i c i a l  i n t e r e s t s  
thus  became i n t e r e s t s  i n  t h e  proceeds o f  s a l e  ins t ead  o f  
being i n t e r e s t s  i n  land ,  and on a s a l e  o f  t h e  land  whatever 
i n t e r e s t  t h e  b e n e f i c i a r i e s  have as regards  t h e  land i s  
l i a b l e  t o  be  t r a n s f e r r e d  e x c l u s i v e l y  t o  t h e  proceeds.  
B e n e f i c i a l  i n t e r e s t s  i n  l a n d  h e l d  on t r u s t  f o r  s a l e  a re  
accord ingly  c l a s s i f i a b l e  a s  "overreachable i n t e r e s t s " .  
Corresponding i n t e r e s t s  under s t r i c t  s e t t l e m e n t s  of land 
a r e  s i m i l a r l y  over reachable .  

1 2 .  The p r e s e n t  p o s i t i o n  o f  t h e  i n t e r e s t s  i n  u n r e g i s t e r e d  
l and  l i s t e d  i n  paragraph 6 above may accord ing ly  be 
summarised as fo l lows .  The l e g a l  e s t a t e s  and i n t e r e s t s  
( o t h e r  than  pu i sne  mortgages) a r e  i n  no need  o f  spec ia l  
p r o t e c t i o n :  t h e i r  l e g a l  s t a t u s  i s  enough. Pu i sne  mortgages 
and e q u i t a b l e  i n t e r e s t s  i n  t h e  l and  (except e q u i t a b l e  cha rges  

6 Law o f  P r o p e r t y  Act 1925, s.l(1) and ( 2 ) .  

7 Now governed by t h e  Land Charges Act 1 9 7 2 .  

8 Except c e r t a i n  e q u i t a b l e  charges  secured  by  depos i t  

9 Law of P r o p e r t y  Act 1 9 2 5 ,  s s . 1 9 8  and 199. 

o f  t i t l e  deeds .  

6 



secured  by a d e p o s i t  of t i t l e  deeds)  r equ i r e ,  f o r  t h e i r  
p r o t e c t i o n ,  t o  be  r e g i s t e r e d  a s  l and  charges unde r  t h e  Land 
Charges Act. The e q u i t a b l e  charges  j u s t  mentioned a re  
p r o t e c t e d  by t h e  d e p o s i t ,  which a f f o r d s  ample n o t i c e ,  and 
l i k e  them a r e  a l s o  governed by t h e  o l d  law as 
t o  n o t i c e  (and a r e  n o t  r e g i s t r a b l e  a s  land c h a r g e s ) .  
F i n a l l y ,  e q u i t a b l e  i n t e r e s t s  under t r u s t s  and se t t l emen t s  
a r e  designed t o  be over reachable ,  s o  t h a t  a pu rchase r  may 
acqu i re  t h e  l e g a l  e s t a t e  f r e e  from them (even i f  h e  knows 
they  e x i s t ) .  

10 See pa ras .  49-51 and 64-66 ,  below. 
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I11 PROTECTION OF DERIVATIVE INTERESTS I N  REGISTERED LAND 

( i )  Overriding i n t e r e s t s  

13. We do no t  propose t o  d e a l  with o v e r r i d i n g  i n t e r e s t s  
a t  any l e n g t h  here  s ince  they  formed t h e  subject-matter  
of p a r t  of one of our e a r l i e r  working pape r s  i n  the s e r i e s . ”  
In the  p r e s e n t  context it is s u f f i c i e n t  t o  n o t e  the s p e c i a l  
p o s i t i o n  of ove r r id ing  i n t e r e s t s  s o  f a r  as p ro tec t ion  i s  
concerned. Most of them a r e  capable of b e i n g  noted on t h e  
r e g i s t e r  of t h e  t i t l e  they a f f e c t  and i f  a t  t h e  time o f  
f i r s t  r e g i s t r a t i o n  of t h e  l and  they appear on the t i t l e  
they may be noted by t h e  Reg i s t ry . ”  They may also be 
noted a t  any time i f  t h e i r  ex i s t ence  is  e s t a b l i s h e d  o r  
admitted.  l3 
i t s  p r o t e c t i o n  der ives  from t h e  entry,14 and not  from i ts  
s p e c i a l  s t a t u s  a s  an o v e r r i d i n g  i n t e r e s t ;  b u t  i f  it is n o t  
entered i t  i s  neve r the l e s s  p ro tec t ed  because s t a t u t e  s o  
provides .  Among the  commoner overr iding i n t e r e s t s  a r e  
l ea ses  f o r  terms of up t o  2 1  y e a r s ,  easements acquired by 
p r e s c r i p t i o n ,  and l o c a l  l a n d  cha rges .  

I f  any such i n t e r e s t  is  e n t e r e d  on the r e g i s t e r  

( i i )  Overreachable i n t e r e s t s  

1 4 .  In paragraph 11 above we explained t h e  nature o f  
overreachable  i n t e r e s t s .  Such i n t e r e s t s  are  no t  d i r e c t l y  
p r o t e c t a b l e  as i n t e r e s t s  i n  l a n d  but (whether the t i t l e  t o  
the  land h e l d  on t r u s t  i s  r e g i s t e r e d  o r  n o t )  t h e  pos i t i on  

provis ions designed t o  ensure t h a t  the proceeds of s a l e  a r e  
no t  pa id  t o  a s i n g l e  t r u s t e e  who i s  not  a t r u s t  corporat ion.  
In t h e  case o f  r e g i s t e r e d  l a n d ,  where the  p r o p r i e t o r s  a r e  

11 P a r t  B o f  Working Paper No. 37. 

1 2  Sec t .70 (2 ) ;  and rr. 4 1  and 1 9 9 .  

13 Sect .  7013). 

1 4  Sects .20(1)  (a) and 23(1) (b ) .  

1 5  S e c t s .  20(1)(b)  and 2 3 ( l ) ( c ) .  

1 of the b e n e f i c i a r i e s  i s  given a measure of p ro tec t ion  by 

i 
[ 

- c L *’ ‘3 
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t r u s t e e s  t h e r e  w i l l  be an e n t r y  i n  t h e  r e g i s t e r  - a r e s t r i c t i o n  
which t e l l s  t hose  proposing t o  d e a l  with the  r e g i s t e r e d  
p r o p r i e t o r s  t h a t  un le s s  the terms o f  the r e s t r i c t i o n 1 6  are 
complied wi th ,  d i s p o s i t i o n s  w i l l  n o t  be r e g i s t e r e d  without 
an order  of t h e  c o u r t  o r  t h e  R e g i s t r a r .  

( i i i )  Methods of p r o t e c t i o n  f o r  i n t e r e s t s  
r e q u i r i n g  p r o t e c t  i on  

15. There a r e  fou r  main types  o f  en t ry  having p ro tec t ive  
e f f e c t s :  t h e  n o t i c e ,  t he  cau t ion  aga ins t  d e a l i n g s ,  the 
r e s t r i c t i o n  and t h e  i n h i b i t i o n .  The r e g i s t r a t i o n  of a 
r e g i s t r a b l e  d e r i v a t i v e  i n t e r e s t  as  a s epa ra t e  " t i t l e "  i s  
no t  p r imar i ly  a means of p r o t e c t i n g  i t ;  r a t h e r  i t  i s  a means 
of pe r fec t ing  i t .  But i n  f a c t  p r o t e c t i o n  i s  achieved by 
r e g i s t r a t i o n  because as p a r t  of t h e  process of r e g i s t r a t i o n  
an e n t r y  w i l l  be made i n  the  r e g i s t e r  of t he  t i t l e  out of 
which the  d e r i v a t i v e  i n t e r e s t  w a s  created.  In t h e  following 
l e t t e r e d  s e c t i o n s  w e  w i l l  d e s c r i b e ,  f i r s t ,  t h e  u s e s  of 
i n h i b i t i o n s  and r e s t r i c t i o n s ;  t hen  we w i l l  d e a l  w i t h  no t i ces  
and caut ions a g a i n s t  dea l ings ;  and f i n a l l y ,  w e  w i l l  descr ibe 
t h e  var ious methods of p r o t e c t i n g  mortgages and charges.  

(a) I n h i b i t i o n s  

16. For  ou r  purposes we can d e a l  with i n h i b i t i o n s  b r i e f l y .  
Except i n  r e l a t i o n  t o  bankruptcy, they a re  uncommon. They 
r e s u l t  from an o r d e r  made by t h e  R e g i s t r a r  o r  t h e  court ,  and 
t h e i r  e f f e c t  i s  t o  i n h i b i t  f o r  a s p e c i f i e d  time, o r  u n t i l  
t h e  occurrence of  a s p e c i f i e d  e v e n t ,  o r  g e n e r a l l y  u n t i l  
f u r t h e r  o rde r ,  t h e  r e g i s t r a t i o n  o r  e n t r y  of any deal ing with 
t h e  land (o r  charge) ~ 0 n c e r n e d . l ~  
t h e r e f o r e ,  a means whereby a d e r i v a t i v e  i n t e r e s t  i s  usual ly  
p ro tec t ed ;  b u t ,  as i t  s tops  t h e  r e g i s t r a t i o n  o f  dea l ings ,  it 
i n d i r e c t l y  p r o t e c t s  a l l  d e r i v a t i v e  i n t e r e s t s  u n t i l  i t  i s  
removed. 

16 See paras .  1 8  and 19, below. 

1 7  Sec t .  57. 

An i n h i b i t i o n  is  n o t ,  
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(b) R e s t r i c t i o n s  

1 7 .  A r e s t r i c t i o n ,  l i k e  an i n h i b i t i o n ,  does no t  d i r e c t l y  
p r o t e c t  d e r i v a t i v e  i n t e r e s t s  although i n d i r e c t l y  i t  may have  
t h a t  e f f e c t .  
t o  dea l  w i t h  t h e  r e g i s t e r e d  p r o p r i e t o r  t h a t  t h e  p r o p r i e t o r ' s  
power t o  d e a l  w i th  the  l a n d  i s  i n  some way l i m i t e d .  The 
p r o p r i e t o r  may, f o r  example, b e  a t enan t  f o r  l i f e  under t h e  
S e t t l e d  Land A c t  1 9 2 5 ,  a c h a r i t y ,  a l o c a l  a u t h o r i t y  o r  a 
company; o r  two o r  more peop le  may be r e g i s t e r e d  as p r o p r i e t o i  
i n d i c a t i n g  t h e  ex i s t ence  o f  a t r u s t  f o r  s a l e .  In such c a s e s  
a r e s t r i c t i o n  w i l l  appear i n  t h e  p r o p r i e t o r s h i p  r e g i s t e r  o f  
t h e  t i t l e ,  s o  worded a s  t o  i n d i c a t e  what h a s  t o  be done i n  
o rde r  t h a t  a d i s p o s i t i o n ,  o r  a p a r t i c u l a r  t y p e  of 
d i s p o s i t i o n ,  may be r e g i s t e r e d .  

I ts  purpose i s  t o  t e l l  a pe r son  who prdposes 

18 .  In paragraph  1 4  w e  mentioned t h a t  a r e s t r i c t i o n  may 
be used t o  g i v e  a measure of  p r o t e c t i o n  i n  r e l a t i o n  t o  
over reachable  i n t e r e s t s :  t h e  form of  r e s t r i c t i o n  very commonly 
used i n  t h a t  connection i s  t h e  " j o i n t  p r o p r i e t o r  r e s t r i c t i o n " .  
I t  i s  a p p l i c a b l e  when two o r  more people are r e g i s t e r e d  a s  
p r o p r i e t o r s  and t h e  s u r v i v o r  a lone  w i l l  n o t  have power t o  
g ive  r e c e i p t s  f o r  c a p i t a l  moneys. The R e g i s t r a r  i s  bound t o  
e n t e r  i t  and it i s  i n  t h e  fo l lowing  form:- 

"No d i s p o s i t i o n  by one p r o p r i e t o r  o f  t h e  land 
(be ing  t h e  s u r v i v o r  o f  j o i n t  p r o p r i e t o r s  and 
n o t  be ing  a t r u s t  co rpora t ion )  under  which 
c a  i t a 1  money arises i s  t o  be r e g i s t e r e d  except 
unse r  an order  of  t h e  r e g i s t r a r  o r  of t he  court." 

1 9 .  R e s t r i c t i o n s  i n  o t h e r  forms may i n d i c a t e  t h a t  t h e  
p r o p r i e t o r  is requ i r ed  by some l i m i t a t i o n  con ta ined  i n  a 
t r u s t  i n s t rumen t ,  o r  by some s t a t u t o r y  p r o v i s i o n ,  t o  o b t a i n  
t h e  consent  o f  a t h i r d  p a r t y  ( o r  t o  meet some o the r  s i m i l a r  
requi rement )  be fo re  a d i s p o s i t i o n  w i l l  be r e g i s t e r e d .  I n  
any such c a s e  t h e  proposed d isponee  w i l l  make i t  h i s  
bus iness  t o  s e e  t h a t  t h e  c o n d i t i o n  s p e c i f i e d  b y  t h e  

r e s t r i c t i o n  has  been duly  s a t i s f i e d .  

10 



20. An appropr i a t e  r e s t r i c t i o n  can sometimes be used as 
an a l t e r n a t i v e  t o  t h e  e n t r y  of a n o t i c e  - f o r  example, i t  can 
be used t o  p r o t e c t  an e s t a t e  c o n t r a c t ,  or a g e n e r a l  equi table  
charge.18 
used i n  these  types  o f  cases ,  however, and it i s  f o r  
cons ide ra t ion  whether t he re  i s  any advantage i n  allowing 
t h e i r  continued use f o r  such purposes .  

We do n o t  think t h a t  r e s t r i c t i o n s  are commonly 

(c) Notices  and cau t ions  aga ins t  dea l ings  - gene ra l ly  

2 1 .  The two types of e n t r y  which a r e  d i r e c t l y  p ro tec t ive  
of a d e r i v a t i v e  i n t e r e s t  a r e  t h e  n o t i c e  and t h e  caut ion a g a i n s t  
dea l ings .  A cau t ion  aga ins t  dea l ings  can probably be used 
t o  p r o t e c t  any i n t e r e s t  t h a t  can be protected by n o t i c e  
(although t h e  converse i s  no t  t r u e )  .19 Cautions,  however, 
d i f f e r  from n o t i c e s  i n  two important  r e spec t s .  F i r s t ,  a 
caut ion i s  e s s e n t i a l l y  a h o s t i l e  e n t r y  and can always be 
put  on the  r e g i s t e r  whether o r  n o t  t he  p r o p r i e t o r  agrees,  
whereas the  e n t r y  of a no t i ce  g e n e r a l l y  r e q u i r e s  t h e  co -ope ra t ion  
of t he  p r o p r i e t o r .  Secondly, n o t i c e s  have a s u b s t a n t i v e  
e f f e c t  and may a f f e c t  p r i o r i t i e s ,  bu t  cautions are merely 
designed t o  give warning t h a t  t h e  caut ioner  may have some 
r i g h t  o r  claim. I t  i s  presumably because of t h o s e  d i f f e rences  
t h a t  t he  e n t r y  of a caut ion,  u n l i k e  t h a t  of a n o t i c e ,  does 
n o t  s p e c i f y  t h e  n a t u r e  of t he  i n t e r e s t  i n  r e s p e c t  of which 
,it has been lodged. 
now look a t  each type of e n t r y  i n  more d e t a i l .  

With these  prel iminary observat ions we 

18 Sect. 58. 

19 I t  seems t h a t  a mortgage which can be p r o t e c t e d  by a 
mortgage cau t ion  may only be p ro tec t ed  i n  t h a t  way 
(s .106(2)) ;  and t h e  i n t e r e s t  of a judgment c r e d i t o r  
under a charging order  i s  p r o t e c t e d  by making an 8 

e n t r y  under s. 59(1) which r e f e r s  t o  cau t ions  but not 
t o  n o t i c e s  (except i n  the  c o n t e x t  of bankruptcy).  



(d) Notices 

2 2 .  A n o t i c e  appears i n  t h e  charges r e g i s t e r  of a t i t l e .  
Its purpose i s ,  a s  i t s  name impl i e s ,  t o  g i v e  n o t i c e  o f  t h e  
adverse o r  d e r i v a t i v e  r i g h t  o r  i n t e r e s t  t o  which i t  r e l a t e s ,  
but  i t  does n o t  n e c e s s a r i l y  guarantee the  v a l i d i t y  of t h e  
i n t e r e s t . ”  
c l a s s e s  of i n t e r e s t s  among o the r s : -  

Notices a r e  used i n  r e l a t i o n  t o  t h e  following 

( i )  Leases not  q u a l i f y i n g  as o v e r r i d i n g  i n t e r e s t s  
( s ec t ion  48) ; 

( i i )  Legal rentcharges ( sec t ion  49 (1) ( a ) )  ; 

( i i i )  Land charges -corresponding w i t h  t h e  i n t e r e s t s  
i n  un reg i s t e red  l and  which a r e  r e g i s t r a b l e  
under the  Land Charges Act 1972 (sect ions 
49 (1) (c) and 50); 

( i v )  Legal easements , expressly c r e a t e d .  

23. Notices  may be i n  v a r i o u s  forms depending on t h e  
i n t e r e s t  t o  which they r e l a t e .  A n o t i c e  p r o t e c t i n g  a 
con t r ac t  f o r  t h e  s a l e  of l a n d  might, f o r  example, read as 
follows: - 

16 January 1969 - Contract  dated 10 January 1969 
f o r  s a l e  t o  John Smith f o r  €8,000. 

An e n t r y  r e l a t i n g  t o  r e s t r i c t i v e  covenants might read a s  
follows: - 

2 0  January 1973 - A t r a n s f e r  dated 15 January 
1973 by Blankshire Homes Limited (Vendor) t o  
John Brown (Purchaser) contains  covenants a 
copy of which i s  s e t  ou t  i n  the schedu le  annexed. 

The fol lowing i s  an example o f  a no t i ce  o f  a l ea se : -  
10 August 1973 - Lease dated 6 August 1973 of 
1 2  Lover’s  Lane (numbered 2 on t h e  f i l e d  plan) 
f o r  99 yea r s  from 2 4  June 1973 a t  t h e  r e n t  of 
€ 4 0  p.a .  

If t he  l e a s e  i s  r e g i s t e r e d  i n  i t s  own r i g h t  t h e  not ice  w i l l  
a l s o  s t a t e  t h e  t i t l e  number under which it i s  r eg i s t e red .  

2 0  Sec t .  52. 

1 2  



2 4 .  The A c t  i s  n o t  e n t i r e l y  c o n s i s t e n t  i n  i t s  terminology 
when r e f e r r i n g  t o  an e n t r y  which w i l l  appear on t h e  r e g i s t e r  
of a t i t l e  t o  i n d i c a t e  t h e  e x i s t e n c e  of some adve r se  i n t e r e s t .  
The R e g i s t r a r  is sometimes a u t h o r i s e d  o r  r e q u i r e d  t o  "en ter  

a note" o r  t o  " e n t e r  notice",21 i n s t e a d  of " e n t e r i n g  a 
not ice" .  So fa r  as t h e  p r o t e c t i o n  of  the i n t e r e s t  is  
concerned, however, such "not ice"  o r  "note" w i l l  have the 
same e f f e c t  a s  an ord inary  n o t i c e .  

$5. 
Sub jec t  t o  c e r t a i n  e x c e p t i o n s ,  a n o t i c e  cannot be 

en te red  on t h e  r e g i s t e r  un less  t h e  land  c e r t i f i c a t e  is f i r s t  
produced t o  t h e  Regis t ra r . "  
ensure ,  among o t h e r  t h i n g s ,  t h a t  a n o t i c e  of a d e r i v a t i v e  
i n t e r e s t  cannot be pu t  on t h e  r e g i s t e r  un less  t h e  p r o p r i e t o r  
co-operates by lodging  h i s  c e r t i f i c a t e  a t  t h e  Reg i s t ry  t o  
meet t he  a p p l i c a t i o n  t o  r e g i s t e r  o r  no te  t h e  i n t e r e s t .  But 
t h e  r u l e  only  a p p l i e s  where t h e  c e r t i f i c a t e  is "outstanding",  
S O  t h a t  i f  t h e  c e r t i f i c a t e  happens t o  be i n  t h e  Regis t ry  f o r  
any reason ,  t h e  a p p l i c a t i o n  can ,  s u b j e c t  t o  what i s  s a i d  
below, proceed. The c e r t i f i c a t e  may be i n  t h e  Reg i s t ry  i n  
connection w i t h  some o the r  a p p l i c a t i o n ,  bu t  it i s  mos t  l i k e l y  
t o  be t h e r e  because t h e  p rope r ty  i s  sub jec t  t o  a mortgage. 
(Under s e c t i o n  65  a mortgagor 's  c e r t i f i c a t e  remains i n  the  
Reg i s t ry  dur ing  t h e  currency o f  t h e  r e g i s t r a t i o n  of  t he  
mortgage.) I t  w i l l  thus  be seen  t h a t  n o t i c e  o f  a de r iva t ive  
i n t e r e s t  may, i n  theory ,  be made aga ins t  a t i t l e  without t h e  
knowledge o r  consent  of t h e  p r o p r i e t o r .  
where t h e  c e r t i f i c a t e  is i n  t h e  Reg i s t ry ,  s t e p s  a r e  taken 
t o  n o t i f y  t h e  p r o p r i e t o r  t h a t  t h e  app l i ca t ion  h a s  been made 

That  r u l e  i s  des igned  t o  

I., 

I n  p r a c t i c e ,  however, 

2 1  Sects.  70(2)  and 7 0 ( 3 ) ;  r .  41.  

2 2  Sec t .  6 4 .  S i m i l a r l y ,  i n  t h e  case  of a d i s p o s i t i o n  
a f f e c t i n g  a r e g i s t e r e d  charge ,  i t  is n e c e s s a r y  f o r  
t he  charge c e r t i f i c a t e  t o  be  lodged. 
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s o  t h a t  he can ob jec t  i f  h e  wishes  t o  do We r e t u r n  
t o  t h i s  m a t t e r  l a t e r  when d i s c u s s i n g  p o s s i b l e  changes i n  
t h e  law. 2 4  

(e )  Cautions a g a i n s t  dea l ings  

There a r e  two main t y p e s  of  c a u t i o n , 2 5  the  c a u t i o n  2 6 .  
a g a i n s t  f i r s t  r e g i s t r a t i o n  and t h e  cau t ion  a g a i n s t  d e a l i n g s .  
The former ( a s  i t s  name i n d i c a t e s )  does n o t  ope ra t e  t o  
p r o t e c t  i n t e r e s t s  i n  l and  t h e  t i t l e  t o  which has  been 
r e g i s t e r e d ,  and we d i scuss  i t  l a t e r  i n  t h e  pape r .26  
cau t ions  r e f e r r e d  t o  i n  t h i s  s e c t i o n  of t h e  paper  a re  
cau t ions  a g a i n s t  dea l ings  i n  r e g i s t e r e d  l a n d .  

The 

2 7 .  We have a l r eady  mentioned t h a t ,  in  c o n t r a s t  t o  
n o t i c e s ,  c a u t i o n s  a r e  e s s e n t i a l l y  h o s t i l e  e n t r i e s  on a t i t l e  
and t h a t  t h e y  a r e  merely warn ing  e n t r i e s  o f  some r i g h t  claimed 
by t h e  c a u t i o n e r .  
who has  any k ind  of i n t e r e s t  i n  any land  o r  charge r e g i s t e r e d  
i n  t h e  name of any o t h e r  p e r s o n , 2 7  unless  h i s  i n t e r e s t  i s  
a l r eady  r e g i s t e r e d ,  o r  p r o t e c t e d  by a n o t i c e  o r  r e s t r i c t i o n .  
The p r o p r i e t o r ' s  c e r t i f i c a t e  i s  n o t  c a l l e d  f o r ,  bu t  t he  
cau t ione r  i s  r e q u i r e d  t o  make a s t a t u t o r y  d e c l a r a t i o n  in  
suppor t  o f  h i s  claim. I f  a c a u t i o n  i s  lodged  without 
reasonable  cause  the  c a u t i o n e r  i s  l i a b l e  t o  compensate any  
person who h a s  thereby  s u s t a i n e d  damage. 

A c a u t i o n  may be  lodged by  any person 

2 8  

23 

2 4  

25 

26 

2 7  

28  

N o t i f i c a t i o n  is  n o t  g iven  t o  a p r o p r i e t o r  of an 
a p p l i c a t i o n  by h i s  o r  h e r  spouse t o  e n t e r  n o t i c e  of 
a charge  under the  Matr imonia l  Homes A c t  1 9 6 7 .  

I n  p a r a s .  58-61, below. 

The Rules (r .  215(2)) a l s o  make p r o v i s i o n  f o r  a c a u t i o n  
a g a i n s t  convers ion  of a t i t l e  from a lower  t o  a h i g h e r  
ca t egory  (e .g .  from good l easeho ld  o r  q u a l i f i e d  
f r e e h o l d  t o  abso lu te  t i t l e ) .  

In  P a r t  E ,  pa ra s .  1 2 9 - 1 3 9 ,  below. 

S e c t .  54 (1 ) .  

Sec t .  56(3) .  
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28. A f t e r  a c a u t i o n  has been lodged, t h e  R e g i s t r a r  w i l l  

n o t  r e g i s t e r  any dea l ing ,  o r  make any e n t r y  on t h e  r e g i s t e r  
f o r  p r o t e c t i n g  t h e  r i g h t s  acqu i r ed  under a d e p o s i t  of a 
l and  ( o r  charge) c e r t i f i c a t e  o r  o t h e r  dea l ing  by  t h e  
p r o p r i e t o r  w i t h  t h e  l and  (o r  c h a r g e ) ,  u n t i l  n o t i c e  has been 
se rved  on t h e  c a u t i ~ n e r . ~ ’  
any t ime r e q u i r e  t h a t  such a n o t i c e  be served ,  whether o r  
n o t  t h e r e  has been a dealing.30 
t o  a s  a “warning-off no t i ce” )  t e l l s  t h e  c a u t i o n e r  t h a t  h i s  
c a u t i o n  w i l l  c ease  t o  have any e f f e c t  a f t e r  a s p e c i f i e d  
number of days ( u s u a l l y  fou r t een )  u n l e s s ,  i n  t h e  meantime, 
he shows cause t o  t h e  con t r a ry .  If t h e  R e g i s t r a r  i s  s a t i s f i e d  
t h a t  t h e r e  a r e  no grounds f o r  con t inu ing  t h e  c a u t i o n  he may 
a t  once o rde r  t h a t  it cease t o  have e f f e c t .  Otherwise ,  he 
w i l l  normally r e q u i r e  a l l  n e c e s s a r y  p a r t i e s  t o  appear  before  
him t o  argue t h e  p o i n t s  i n  i s s u e .  

The p r o p r i e t o r  can ,  indeed ,  a t  

The n o t i c e  ( o f t e n  r e fe r r ed  

29. A t  t h e  conclus ion  o f  t h e  hea r ing  t h e  R e g i s t r a r  may 
make such o r d e r  as he  th inks  j u s t .  A t  one ex t reme,  he may 
r e f u s e  t o  r e g i s t e r  t h e  dea l ing ,  o r  t o  make the  e n t r y ,  t o  
which t h e  c a u t i o n e r  has  ob jec t ed ;  a t  the  o t h e r ,  h e  may 
remove t h e  c a u t i o n  and allow t h e  a p p l i c a t i o n  t o  go forward 
uncond i t iona l ly .  But he may a l s o  a l low the  a p p l i c a t i o n  t o  
go forward s u b j e c t  t o  the  f u l f i l m e n t  of some c o n d i t i o n ,  
o r  t o  t h e  cont inuance  of t h e  c a u t i o n ,  o r  t o  t h e  making o f  
some o t h e r  e n t r y  on t h e  r e g i s t e r  which w i l l  p r o t e c t  t he  
c a u t i o n e r ’ s  r i g h t s  .31 
may r e f e r  t he  m a t t e r  o r  any q u e s t i o n  which a r i s e s  f o r  the  
d e c i s i o n  of t h e  c o u r t .  

A t  any s t a g e ,  however, t h e  Reg i s t r a r  

32 

29 Sec t .  SS(1). 

30 Rule 218. The p r o p r i e t o r  does n o t ,  however, normally 
have t h i s  r i g h t  i n  r e l a t i o n  t o  a caut ion  lodged  by h i s  
o r  h e r  spouse under the  Matrimonial  Homes A c t  1 9 6 7 :  
Land R e g i s t r a t i o n  (Matrimonial Homes) Rules 1967, r. 6.  

31 Rule 220(3).  

32 Rule 220(4). 
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30. Where a caut ion  has  been lodged t h a t  f a c t  i s  shown 
i n  the  p r o p r i e t o r s h i p  r e g i s t e r  of the  r e l e v a n t  t i t l e .  
As we have mentioned, t h e  e n t r y  does n o t  g i v e  any i n d i c a t i o n  
of t h e  n a t u r e  of  t he  ma t t e r  which the  c a u t i o n  has been 
lodged t o  p r o t e c t .  
d e c l a r a t i o n  i n  suppor t  of t h e  caut ion  which h a s  t o  be made 
when it i s  lodged. 

33 

That can on ly  be a s c e r t a i n e d  from t h e  

Mortgages and charges 

31. We now t u r n  t o  a d e s c r i p t i o n  of  t h e  t h r e e  methods 
of  p r o t e c t i o n  p e c u l i a r  t o  mortgages and cha rges .  

( f )  En t ry  on t h e  r e g i s t e r  of charges  by deed 
a s  p a r t  of t h e  p rocess  of r e g i s t r a t i o n  

32 .  Sec t ion  2 5  of t h e  A c t  provides t h a t  a p r o p r i e t o r  
of  r e g i s t e r e d  l and  may charge it by deed, and  such a charge  
i s ,  under s e c t i o n  2 6 ,  completed by r e g i s t r a t i o n .  The cha rgee  
thereupon becomes the  p r o p r i e t o r  of t h e  c h a r g e ;  but no 
s e p a r a t e  numbered t i t l e  i s  c r e a t e d .  34 
t h e  r e g i s t r a t i o n  of a charge  d i f f e r s  from t h a t  of a r e g i s t r a b l  
l e a s e . )  The p z r t i c u l a r s  o f  t h e  charge a r e  simply en te red  
i n  t h e  "charges" p a r t  of t h e  r e g i s t e r  of t h e  mortgaged t i t l e .  

( I n  t h i s  r e spec t ,  

, 'This e n t r y  s e r v e s  a dua l  purpose :  , r e g i s t r a t i o n  from which t h e  p r o p r i e t o r  of  t h e  charge d e r i v e s  
1 h i s  t i t l e ;  and it a l s o  ( s i n c e  i t  i s  on t h e  burdened t i t l e )  

1 mortgaged l a n d  would be s u b j e c t  t o  the charge .  I t  i s ,  of 
I course ,  on account of t h i s  second po in t  t h a t  r e g i s t r a t i o n  
I 
,, e n t r i e s  have a p l ace  i n  t h i s  paper .  I t  is t h e  only i n s t a n c e  

it c o n s t i t u t e s  the  

se rves  a s  a p r o t e c t i v e  e n t r y  - any d i s p o s i t i o n  of the  

of p r o t e c t i o n  f o r  a d e r i v a t i v e  i n t e r e s t  b e i n g  derived from 
an e n t r y  i n  t h e  r e g i s t e r  o f  t h e  burdened t i t l e  which has  
been p l aced  t h e r e  p r i m a r i l y  f o r  another purpose .  

33 A c a u t i o n  a f f e c t i n g  a r e g i s t e r e d  charge  appears i n  
t h e  charges  r e g i s t e r  of  t h e  t i t l e .  

But t h e  chargee i s  i s s u e d  wi th  a charge  c e r t i f i c a t e ;  
and t h e  l a n d  c e r t i f i c a t e  r e t a i n e d  i n  t h e  Registry ( s . 6 5 ) .  

34 
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(g) Mortgage caut ions 

33. Although s e c t i o n  25 would appear t o  g i v e  a p ropr i e to r  
of r e g i s t e r e d  l and  a s  f u l l  a power t o  charge it by deed as 
he could wish, t h e  A c t  contains  a l a t e r  p rov i s ion  which may 
overlap i t .  Sec t ion  106(1) g ives  himpower I'by deed o r  
otherwise" t o  mortgage h i s  land i n  any way which would have 
been pe rmis s ib l e  had the  land n o t  been r e g i s t e r e d .  This 
s e c t i o n  envisages t h a t  a mortgage by deed may n o t  be 
immediately r e g i s t e r e d  under s e c t i o n  26 , and accordingly goes 
on t o  provide a means whereby i t  may be p r o t e c t e d  on the  
r e g i s t e r  of t h e  mortgaged t i t l e .  Such a mortgage may be 
p r o t e c t e d  by 'la cau t ion  i n  a s p e c i a l l y  p r e s c r i b e d  form 
and i n  no o t h e r  way".35 
caution" . 

This c a u t i o n  i s  c a l l e d  a "mortgage 

34. From every po in t  of view a mortgage c a u t i o n  is a 
very inadequate s u b s t i t u t e  f o r  r e g i s t r a t i o n  under sect ion 
26: 

Why anyone should wish t o  r e g i s t e r  a mortgage 
cau t ion  i n s t e a d  of r e g i s t e r i n g  the mortgage as 
a charge is  i n c r e d i b l e .  There i s  no d i f f i c u l t y  
as  t o  form because a mortgage of r e g i s t e r e d  land 
may be i n  any form; t h e r e  i s  no saving o f  fees  
because t h e  f e e  f o r  r e g i s t e r i n g  a mortgage caution 
1s  t h e  same as f o r  r e g i s t e r i n g  the mortgage as a 
charge.  The mortgage c a u t i o n e r  must l odge  the 
land c e r t i f i c a t e  i n  t h e  Land Regis t ry ,  where it 
w i l l  be r e t a i n e d  u n t i l  t h e  mortgage c a u t i o n  i s  
withdrawn o r  cancel led;  he  does no t  g e t  i n  
r e t u r n  a charge c e r t i f i c a t e  but merely t h e  
o r i g i n a l  mortgage endorsed with n o t i c e  o f  the 
r e g i s t r a t i o n  o f  the mortgage caution. Worst of 
a l l ,  t h e  mortgage c a u t i o n e r  cannot d i spose  of 
t he  r e g i s t e r e d  land by a r e g i s t e r e d  d i s p o s i t i o n  
and he cannot,  t h e r e f o r e ,  e a s i l y  r e a l i s e  h i s  
s e c u r i t y .  In s h o r t ,  t h e  procedure is  clumsy i n  
t h e  extreme. I t  i s  invoked s o  seldom t h a t  the 

35 Sec t .  106(2) .  If the mortgage is  not by deed,  it is  
p r o t e c t a b l e  by an ordinary cau t ion  aga ins t  deal ings.  
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p r i n t i n g  of t h e  s t a t u t o r y  forms h a s  been 
d i scon t inued .  I f  mortgage cau t ions  a r e  no t  
a l r e a d y  obso le t e  t h e y  a r e  a t  l e a s t  i n  the  l a s t  
s t a g e s  o f  obsolescence . .  . .*I36 

35. The p re l imina ry  c o n s u l t a t i o n  c a r r i e d  out  before  
p u b l i c a t i o n  o f  t h e  f i r s t  pape r  i n  t h i s  s e r i e s  i nd ica t ed  t h a t  
t h e r e  was v i r t u a l l y  no c a l l  f o r  t h e  r e t e n t i o n  of mortgage 
cau t ions  a s  a means of p r o t e c t i n g  mortgages and ch4rges. 

(h) Not ices  of d e p o s i t  

36. T i t l e  t o  r e g i s t e r e d  l a n d ,  o r  t o  a r e g i s t e r e d  c h a r g e ,  
de r ives  from t h e  f a c t  of r e g i s t r a t i o n ,  and t h e  land o r  c h a r g e  
c e r t i f i c a t e  i s s u e d  t o  t he  p r o p r i e t o r  i s  n o t ,  s t r i c t l y  speak in l  
a "document r e l a t i n g  t o  t h e  l e g a l  e s t a t e " ,  t h a t  i s  t o  s a y ,  
a document of t i t l e : 3 7  i t  i s  merely ev idence  of t he  s t a t e  
of t h e  r e g i s t e r .  Neve r the l e s s ,  t he  Act p rov ides  f o r  t h e  depor 
of such a c e r t i f i c a t e  a s  s e c u r i t y  f o r  a The 
c e r t i f i c a t e  of a r e g i s t e r e d  t i t l e  i s  t h u s ,  i n  t h i s  r e s p e c t ,  
t r e a t e d  as i f  it were e q u i v a l e n t  t o  the  documents of t i t l e  
t o  an u n r e g i s t e r e d  p rope r ty  or ( a s  the  c a s e  may be) t o  a 
mortgage deed r e l a t i n g  t o  i t .  

36 

37 

38 

Ruoff and Roper on t h e  Law and P r a c t i c e  o f  Regis te red  

paper  a s  "Ruoff and Roper".) 

This view i s ,  we b e l i e v e .  suDDorted bv t h e  iudrrements 

1972) ,  p. 133 ( f o o t n o t e s  
t h a t  book e l sewhere  i n  t h i s  

i n  Re White Rose Cot tage . [ l9&%] Ch. 9kO whiEh assumed 
t h a t  a charge  c r e a t e d  by a memorandum o f  depos i t  cou ld  
be p r o t e c t e d  by a n o t i c e  under s .49 .  
on ly  be  s o  p r o t e c t e d  i f  it comes w i t h i n  t h e  d e f i n i t i o n  
o f  " land  charge" i n  s . 2  ( 4 )  ( i )  and ( i i i )  o f  the  Land 
Charges A c t  1972. That d e f i n i t i o n  s p e c i f i c a l l y  exc ludes  
charges  p r o t e c t e d  by a d e p o s i t  of documents r e l a t i n g  t o  
t h e  l e g a l  e s t a t e  a f f e c t e d .  

Sec t .  6 6 .  

Such a charge can  
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37. The person wi th  whom t h e  c e r t i f i c a t e  is  deposited 

may give the  R e g i s t r a r  n o t i c e  o f  t h e  deposi t ,39 which w i l l  
40 be en te red  i n  t h e  charges r e g i s t e r  of the a f f e c t e d  t i t l e .  

The app l i can t  does no t  have t o  lodge the  c e r t i f i c a t e  a t  the 
Regis t ry .  There is  a l s o  a procedure f o r  p r o t e c t i n g  an 
intended depos i t  o f  a c e r t i f i c a t e  which r e s u l t s  i n  the 
R e g i s t r a r  e n t e r i n g  a n o t i c e  of t h e  intended d e p o s i t  i n  the 
r e g i s t e r . 4 1  
as  a caut ion a g a i n s t  deal ings.  

A n o t i c e  of depos i t  o r  intended d e p o s i t  operates  
42 

39 Rule 239(1). 

40 Rule 23913). 

4 1  Rules 240 and 2 4 1 .  

42  Rules 239(4) and 242(1). 
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Iv. HOW PARTICULAR INTERESTS I N  REGISTERED LAND ARE PROTECTED 

( i )  Long l e a s e s .  l e g a l  ren tcharges  and l ega l  easement 

38. Where long l e a s e s ,  l e g a l  r en tcha rges  and l ega l  easemen 
a r e  c r e a t e d  o u t  o f  r e g i s t e r e d  l and  they have t o  be completed 
by r e g i s t r a t i o n .  A d d i t i o n a l l y ,  i n  the  words o f  t h e  Act,  

43 "not ice  t h e r e o f  s h a l l  a l s o  be no ted  on t h e  r e g i s t e r "  
( a g a i n s t ,  t h a t  i s  t o  say ,  t h e  r e g i s t e r e d  t i t l e  which is  
s u b j e c t  t o  t h e  new d e r i v a t i v e  i n t e r e s t ) .  Any such i n t e r e s t  
which had been c rea t ed  b e f o r e  f i r s t  r e g i s t r a t i o n  o f  t he  t i t l e  
ou t  o f  which i t  de r ives  shou ld  appear on t h e  t i t l e  deduced 
t o  t h e  R e g i s t r y  on t h a t  occas ion ,  and t h e  R e g i s t r y  w i l l  
e n t e r  a n o t i c e  i n  r e spec t  o f  it.44 
presen t  some l e a s e s  which a r e  n e i t h e r  r e g i s t r a b l e  nor 
ove r r id ing  i n t e r e s t s :  n o t i c e s  may a l so  be e n t e r e d  i n  r e s p e c t  
of t hese .45  
i n t e r e s t  i s  no ted  on t h e  s u p e r i o r  t i t l e  t h e  p r o p r i e t o r  of  
t h a t  t i t l e  and t h e  persons d e r i v i n g  t i t l e  unde r  him a re  
deemed t o  be a f f e c t e d  wi th  n o t i c e  of  t h e  i n t e r e s t  i n  q u e s t i o n  
and t h e  i n t e r e s t  i s  acco rd ing ly  p ro tec t ed .  

Furthermore the re  a r e  a t  

In  a l l  t hese  cases, as soon a s  t h e  d e r i v a t i v e  

3 9 .  A n o t i c e  i s  thus t h e  primary method of p ro tec t ing  

long l e a s e s  , r en tcha rges  and l e g a l  easements. A cau t ion  
a g a i n s t  d e a l i n g s  may a l s o  be  used  a s  a means o f  p r o t e c t i n g  
them; and t h a t  may be t h e  o n l y  p r a c t i c a b l e  method where t h e  
l and  c e r t i f i c a t e  i s  no t  i n  t h e  Regis t ry  and t h e  p r o p r i e t o r  
does n o t  lodge  i t  t o  meet t h e  g r a n t e e ' s  a p p l i c a t i o n  t o  
r e g i s t e r  o r  n o t e  h i s  i n t e r e s t .  

43 Sec t s .  1 9 ( 2 )  and 2 2 ( 2 ) .  

44 Sec t .  7 0 1 2 )  and rr. 40 and 41. 

45 Sec t .  48. This p rov i s ion  covers i n a l i e n a b l e  leases  
and s h o r t  l e a s e s  g ran ted  a t  a premium. I n  Working 
Paper No. 32  we p r o v i s i o n a l l y  proposed t h a t  the  law 
should  be changed s o  t h a t  a l l  l ea ses  o f  r e g i s t e r e d  
l and  are e i t h e r  r e g i s t r a b l e  o r  ove r r id ing .  
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( i i )  Mortgages and Charges 

(a) General ly  

40. The s t a t u t o r y  provis ions r e l a t i n g  t o  t h e  c rea t ion  and 
p r o t e c t i o n  o f  charges  of r e g i s t e r e d  land a r e  o f  some 
complexity, and i t  i s  not p o s s i b l e  always t o  s t a t e  with 
abso lu te  c e r t a i n t y  what the law is .  Charges appea r ,  
neve r the l e s s ,  t o  f a l l  i n t o  fou r  s e p a r a t e  c a t e g o r i e s : -  

"Legal" mortgages and charges ; 
"Equitable" mortgages and charges by deed;  
Mortgages and charges under  hand (which 

Equi table  charges c r e a t e d  by deposi t  o f  t h e  
a re  n e c e s s a r i l y  e q u i t a b l e )  ; and 

land o r  charge c e r t i f i c a t e .  

There may, however, be only t h r e e  sepa ra t e  c a t e g o r i e s  , because 
it i s  arguable t h a t  t h e r e  i s  no r e l e v a n t  d i s t i n c t i o n  between 
t h e  f i r s t  two. The Act appears t o  t r e a t  a l l  mortgages and 
charges by deed i n  t h e  same way.46 
t r a d i t i o n a l l y  been assumed t h a t  an equ i t ab le  mortgage i s  n o t  
w i th in  t h e  ambit of s e c t i o n  25, even i f  it has been created 
under s e a l :  i f  it were, it would be capable o f  r e g i s t r a t i o n  
under s e c t i o n  2 6  and by such r e g i s t r a t i o n  t h e  mortgagee 
would by v i r t u e  of s e c t i o n s  27(1) and 34(1) a c q u i r e  the  
equ iva len t  o f  a charge by way o f  l e g a l  mortgage. 
i n  Re White Rose Cottage,47 
e q u i t a b l e  mortgage i n  t h a t  case (which was under s e a l )  was 
r e g i s t r a b l e ,  t h e  Court of  Appeal r eve r t ed  t o  t h e  t r a d i t i o n a l  
view t h a t  it was n o t , 4 8  thereby r e f l e c t i n g  t h e  general  

Nevertheless ,  i t  has 

Although, 
Wilberforce J. s a i d  t h a t  the 

46 See s.25 and s.106. The r eason  may l i e  i n  t h e  f a c t  t h a t  
such charges (whether l e g a l  o r  equ i t ab le  i n  form) ca r ry  
a power of s a l e  under s.101 of t h e  Law o f  Property Act 
1925. 

4 7  [1964] Ch. 483 a t  p. 490. 

48 [1965] Ch. 940 a t  p. 949. 
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r e luc t ance  t o  accept t h a t  t h e  Act could have had the 
i n t e n t i o n  of enabl ing an "equ i t ab le"  charge t o  be converted 
i n t o  a " l ega l "  one through r e g i s t r a t i o n .  For the purposes 
of  t h i s  p a r t  of t h i s  paper we w i l l  accordingly assume t h a t  
t he  t r a d i t i o n a l  view is  c o r r e c t ,  and we w i l l  dea l  with t h e  
methods of p r o t e c t i n g  each of t h e  four c a t e g o r i e s  of charges  
i n  tu rn .  

(b) "Legal" mortgages and charges 

4 1  These charges,  which must be by deed, a r e  undoubtedly 
r e g i s t r a b l e  and a r e  t h e r e f o r e  p ro tec t ab le  by means of a 
r e g i s t r a t i o n  e n t r y .  49 

by mortgage cau t ion .  Whether t hey  are a l s o  p ro tec t ab le  
i n  o the r  ways is  a mat ter  which i s  not e n t i r e l y  f r e e  from 
doubt;50 b u t  w e  understand t h a t  t h e  Regis t ry  w i l l  ( i n  an 
appropr i a t e  case)  en te r  a n o t i c e  of depos i t  and a re  a l s o  
prepared,  i n  t h e  l a s t  r e s o r t ,  t o  en te r  an o rd ina ry  caut ion 
(o r  even a n o t i c e ) .  The importance of t h e  R e g i s t r y ' s  p r a c t i c e  
i n  t h i s  f i e l d  emerges from t h e  nex t  paragraph. 

I f  n o t  r e g i s t e r e d ,  t h e y  are p r o t e c t a b l e  

$ 42. A s  t h e  law s t ands ,  a l e g a l  mortgagee may f ind  
himself i n  d i f f i c u l t i e s  when he attempts t o  p r o t e c t  h i s  cha rge .  
If the mortgagor 's  c e r t i f i c a t e  of t i t l e  i s  i n  t h e  hands o f  
a p r i o r  mortgagee, 'l  he w i l l ,  of  course,  n o t  b e  i n  a p o s i t i o n  
t o  give a n o t i c e  of depos i t ;  and he w i l l  n o t  b e  able t o  
r e g i s t e r  h i s  charge,  o r  lodge a mortgage c a u t i o n  ( o r  apply 
f o r  a n o t i c e )  because a l l  t h o s e  things r e q u i r e  the 
production o f  t h e  mortgagor 's  c e r t i f i c a t e  t o  t h e  Regis t ry ,  52  

49 See pa ra .  3 2 ,  above. 

50 See s .106(2) .  

5 1  This w i l l  u s u a l l y  be t h e  s i t u a t i o n  where t h e  p r io r  
mortgage has no t  i t s e l f  been r e g i s t e r e d  a s  a charge. 
( I f  it has  been s o  r e g i s t e r e d ,  the c h a r g o r ' s  land 
c e r t i f i c a t e  w i l l  be a t  t h e  Regis t ry:  s.65.) 

52 Sec t s .  6 4 ,  6 5  and r. 2 2 3 ( 2 ) .  
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a requirement which, i n  t h e  c i rcumstances ,  cannot  be met. 
The l e g a l  mortgagee may t h e r e f o r e  be  reduced t o  applying 
simply f o r  t h e  e n t r y  of an o r d i n a r y  caut ion  ( f o r  which the 
product ion  of t h e  mortgagor’s c e r t i f i c a t e  i s  n o t  r equ i r ed ) .  
Although t h i s  w i l l  g ive  him an oppor tun i ty  o f  p r o t e c t i n g  
h i s  mortgage i n  t h e  event of an a p p l i c a t i o n  f o r  t h e  
r e g i s t r a t i o n  o f  a d i s p o s i t i o n  o f  t h e  mortgaged l a n d ,  he w i l l  
( th rough h i s  i n a b i l i t y  t o  r e g i s t e r  h i s  charge) have  been 
depr ived  of h i s  power of s a l e .  The proposa ls  f o r  reform 
which we make l a t e r  i n  t h i s  pape r  would remove t h a t  obvious 
d e f e c t  i n  t h e  sys tem.  4 / 

f ,\ (c )  “Equ i t ab le”  mortgages and charges by  deed 

43. On t h e  asumption which we have made, t h e s e  charges 
a r e  n o t  r e g i s t r a b l e ( o r  p r o t e c t a b l e  by mortgage cau t ion ) .  I f  
accompanied by a d e p o s i t  of t h e  mortgagor’s c e r t i f i c a t e  they  
a r e ,  however, p r o t e c t a b l e  by a n o t i c e  of d e p ~ s i t ; ’ ~  and i n  
any even t ,  by t h e  e n t r y  of a n o t i c e , 5 3  o r  of an o rd ina ry  
c a u t i o n .  I f  such  a charge i s  a second ( o r  subsequent )  charge ,  
t h e  d i f f i c u l t i e s  r e f e r r e d  t o  i n  t h e  previous paragraph  may 
a r i s e  he re  a l s o ,  i n  r e l a t i o n  t o  an a p p l i c a t i o n  f o r  the  e n t r y  
o f  a n o t i c e .  

(d) Mortgages and cha rges  under hand 

44. A p r o p r i e t o r  may charge h i s  land  by means of an 
ins t rument  under hand i n  t h e  same way as  an owner of 
u n r e g i s t e r e d  l and .54  
c r e a t e d  a r e  t h e  same as  those  f o r  p r o t e c t i n g  e q u i t a b l e  
mortgages and cha rges  by deed. 

The means o f  p r o t e c t i n g  a charge S O  

53 Re White Rose Cottage [1965] Ch. 940. 

54 Sec t s .  lOl(1) and 106(1]. 
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( e )  Equi tab le  charges  c rea t ed  by t h e  deposit  
of c e r t i f i c a t e s  of  t i t l e  

45. The remaining method of  charging r e g i s t e r e d  l and  
i s  by t h e  d e p o s i t  of t h e  c e r t i f i c a t e  o f  t i t l e  with the  
lender .”  
i n ,  l i e n )  c r e a t e d  by such a d e p o s i t  can be  p r o t e c t e d  by a 
n o t i c e  of  d e p o s i t  o r  i n t ended  depos i t ,  which opera tes  as a 
caut ion  a g a i n s t  dea l ings .  We t h i n k ,  however, t h a t  i t  i s  rare  
f o r  a l oan  t o  be secured  by a depos i t  o f  a l a n d  c e r t i f i c a t e  
on i t s  own; t h e  depos i t  w i l l  almost i n v a r i a b l y  be 
accompanied by a memorandum and t h e  charge w i l l  be c r e a t e d  
n o t  by t h e  d e p o s i t  bu t  by t h e  m e r n ~ r a n d u m . ~ ~  Never the less ,  
t h e  Court o f  Appeal has h e l d  t h a t  a n o t i c e  o f  deposit  w i l l  
e f f e c t i v e l y  p r o t e c t  such a charge .  

A s  we have seen ,  t h e  charge ( o r ,  as the  Act c a l l s  

5 7  

( i i i )  Equi tab le  i n t e r e s t s  

46. The procedure f o r  p r o t e c t i n g  e q u i t a b l e  i n t e r e s t s  
(o the r  t han  e q u i t a b l e  mortgages) depends on whether they 
a r e  ove r reachab le  o r  n o t .  

(a )  Equ i t ab le  i n t e r e s t s  t h a t  a r e  n o t  over reachable  

4 7 .  The primary method of p r o t e c t i n g  t h o s e  ( equ i t ab le )  
i n t e r e s t s  i n  l and  which a r e  ( i n  t h e  case o f  un reg i s t e red  
land) p r o t e c t e d  by r e g i s t r a t i o n  under t h e  Land Charges A c t ,  
i s  by n o t i c e . 5 8  Such i n t e r e s t s  inc lude  e s t a t e  con t r ac t s  and  
r e s t r i c t i v e  covenants.  A l t e r n a t i v e l y ,  t h e y  can be p r o t e c t e d  

55 Sec t .  66. 

56 Shaw v. F o s t e r  (1872) L . R .  5 H.L. 321. The memorandum 
w m  normal ly  be under sea l  and con ta in  provis ions  
des igned  t o  enable t h e  chargee t o  e x e r c i s e  powers of 
s a l e  w i thou t  t h e  a s s i s t a n c e  o f  t he  c o u r t .  

57 Re White Rose Cottage [1965] Ch. 940. 

58 Sec t .  4 9 ( l ) ( c ) .  
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by a caut ion a g a i n s t  deal ings.  
t hese  i n t e r e s t s  may, i f  the p r o p r i e t o r  agrees,  be  protected 
by a r e s t r i c t i o n .  

I t  seems too t h a t  some of 

(b) Equ i t ab le  i n t e r e s t s  t h a t  are  overreachable 

48. I t  i s  of  t he  essence of  an overreachable i n t e r e s t  
t h a t  i t  should be capable of  being overreached on a s a l e  of 
t h e  land i n  which the  i n t e r e s t  s u b s i s t s ,  s o  t h a t  it w i l l  
no longer bind t h e  land. Provided t h a t  the purchaser  observes , 

t h e  f o r m a l i t i e s  t h a t  a r e  a p r e r e q u i s i t e  t o  overreaching, 
any n o t i c e  he may have of t he  e x i s t e n c e  of t he  equ i t ab le  
i n t e r e s t s  i n  ques t ion  is  i r r e l e v a n t ;  and no purpose would 
normally be se rved  by providing such no t i ce  by t h e  entry on 
t h e  r e g i s t e r  of  a n o t i c e  o r  a cau t ion  against  dea l ings .  A l l  
t h a t  i s  r equ i r ed  i s  the  en t ry  of  a r e s t r i c t i o n  which w i l l  
t e l l  a purchaser t h a t  t he re  a r e  some overreachable i n t e r e s t s  
i n  ex i s t ence ,  s o  t h a t  the necessa ry  f o r m a l i t i e s  w i l l  be 
observed. Despite t h i s ,  s p e c i f i c  provision is  made i n  the 
A c t  f o r  the regis t ra t ion--of  c e r t a i n  no t i ces  of overreachable 
r i g h t s .  Under s e c t i o n  49 ( l ) (d )  a no t i ce  i s  a v a i l a b l e  t o  
p r o t e c t  what is descr ibed a s  " the  r i g h t  of any person i n t e r e s t e d  
i n  t h e  proceeds of s a l e  of land h e l d  on t r u s t  f o r  s a l e  o r  in  
land sub jec t  t o  a s e t t l emen t  t o  r e q u i r e  t h a t  (un le s s  a 
t r u s t  corporat ion i s  ac t ing  as  t r u s t e e )  t he re  s h a l l  be a t  
l e a s t  two t r u s t e e s  of the d i s p o s i t i o n  on t r u s t  f o r  s a l e  o r  
of t he  set t lement" .  
a n o t i c e  is  a v a i l a b l e ,  pending t h e  appointment of  t ru s t ees  
of  a d i s p o s i t i o n  on t r u s t  f o r  s a l e  o r  a s e t t l e m e n t ,  i n  
r e spec t  of overreachable i n t e r e s t s  which w i l l ,  i n  due course,  
be p ro tec t ed  by t h e  e n t r y  of a r e s t r i c t i o n .  
paper ,59 when w e  come t o  d i scuss  poss ib l e  changes i n  the law, 
we w i l l  r e t u r n  t o  these  p rov i s ions .  Furthermore, i t  has been 
held6' t h a t  a person i n t e r e s t e d  under a t r u s t  f o r  s a l e  o f  l a n d  
i s  e n t i t l e d  t o  have a caut ion en te red .  

Lt%. 

Ii, 
\ I  

7- 

\. 

And under t h e  proviso t o  s e c t i o n  49(2) 

L a t e r  i n  t h i s  

59 In paras .  6 7  and 68. 

60 E l i a s  v.  Mi t che l l  [1972] Ch. 6 5 2 .  
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( i v )  "Equi t ies  " 

Notwithstanding t h e  gene ra l  po l i cy  o f  the 1925 
/ 

\, 1. . .?,\ 49 .  
' ' p r o p e r t y  l e g i s l a t i o n  t o  make r e g i s t r a t i o n  t h e  only means 

whereby n o t i c e  of an e q u i t a b l e  i n t e r e s t  can b e  given t o  a 
purchaser of l and ,  t he re  is  a r e s idua l  class o f  u n r e g i s t e r e d  
o r  u n r e g i s t r a b l e  "equity" which the  cour t s  have held t o  b e  
binding on a purchaser w i t h  n o t i c e .  An i l l u s t r a t i o n  of t h i s  
i s  provided by E .R .  Ives Investment Ltd. v.  High61 where t h e  
Court of Appeal he ld  t h a t  a purchaser was estopped from 
denying t h e  v a l i d i t y  of an informally c r e a t e d  r i g h t  of way 
although it had no t  been r e g i s t e r e d  under t h e  Land Charges 
A c t .  I f  such a r i g h t  can be enforced a g a i n s t  a purchaser o f  
u n r e g i s t e r e d  land who has n o t i c e  of i t ,  it ought t o  be 
enforceable ,  i n  s i m i l a r  c i rcumstances,  a g a i n s t  a purchaser 
of r e g i s t e r e d  land.  I t  has ,  however, been suggested t h a t  
t h a t  may n o t  be t h e  case6' and t h a t  t h e r e  may be no way o f  
p r o t e c t i n g  such an e q u i t a b l e  r i g h t  aga ins t  a purchaser of 
r e g i s t e r e d  l and ,  s ince  i t  may be n e i t h e r  an overr iding 
i n t e r e s t  - and the re fo re  s e l f - p r o t e c t i n g  - n o r  a land cha rge  
capable of p r o t e c t i o n  by n o t i c e .  

y, 

50. Although such an e q u i t y  may not  be an overr iding 
i n t e r e s t  o r  a land charge w e  t h i n k  t h a t  it might be he ld  t o  
be an " i n t e r e s t "  i n  r e spec t  o f  which a c a u t i o n  against  
deal ings would be a v a i l a b l e ;  and i f  s o  it might a l so  be 
p r o t e c t a b l e  by n o t i c e  as  an i n t e r e s t  "which i t  may be deemed 
expedient t o  p r o t e c t  by n o t i c e  in s t ead  of by caution..  . 
A l t e r n a t i v e l y ,  t h e  t r u e  view may be t h a t  e q u i t a b l e  r i g h t s  o f  

.- t h e  type under discussion l i e  outs ide t h e  scope  o f  the words 
i n  s e c t i o n s  20(1) and 23(1) which give r ise  t o  the need f o r  

61 [1967] 2 Q . B .  379. 

62 Pos t e r  v .  Slou h E s t a t e s  Ltd.  [1969] 1 Ch. 

63 Sect .  4 9 ( l ) ( f ) .  

r p e r  Cross j. a t  pp. 506 -508. 
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p r ~ t e c t i o n , ~ ~  s o  t h a t  they  a r e  whol ly  una f fec t ed  by  the  
absence of a p r o t e c t i v e  e n t r y . 6 5  The argument h e r e  is  t h a t  
t h e  words i n  s e c t i o n s  20 and 2 3  are now an i n t e g r a l  p a r t  of  
t h e  t r a d i t i o n a l  r u l e  t h a t  t he  pu rchase r  of a l e g a l  e s t a t e  
t a k e s  s u b j e c t  t o  e q u i t a b l e  i n t e r e s t s  which bound h i s  
p redecesso r  and o f  which he had n o t i c e :  i n  o t h e r  words,  t he  
p rov i s ions  r e l a t e  t o  t h e  ques t ion  'By what e q u i t a b l e  burdens 
i s  t h e  purchaser  bound by success ion?  Those p rov i s ions  
have no bea r ing  whatever ( so  t h e  argument runs)  on the  answer 
t o  t h e  q u i t e  d i f f e r e n t  ques t ion  'By what e q u i t a b l e  burdens 
i s  t h e  consc ience  of t h e  new owner bound, i n  t h e  c i rcumstances ,  
d i r e c t l y  - and q u i t e  independent ly  o f  whether h i s  predecessor  
was s i m i l a r l y  bound?' 66 I f  t h i s  argument i s  c o r r e c t ,  t hese  
e q u i t i e s  a r e  n o t  comprehended w i t h i n  t h e  words " e s t a t e s  and 
i n t e r e s t s  whatsoever" i n  s e c t i o n s  Z O ( 1 )  and 2 3 ( 1 )  and the re  
i s  accord ingly  no s t a t u t o r y  p r o v i s i o n  aga ins t  t h e  opera t ion  
o f  which any form of s p e c i a l  p r o t e c t i o n  is  r e q u i r e d .  

51. Even i f  t h e s e  "equ i t i e s "  a r e  e i t h e r  s a f e  o r  p r o t e c t a b l e  
(on one o r  o t h e r  o f  t h e  bases sugges t ed  i n  t h e  preceding  
paragraph) we do n o t  t h ink  i t  s a t i s f a c t o r y  t h a t  t h e  Act does 
n o t  make t h e i r  p o s i t i o n  c l e a r .  We accord ingly  r e v e r t  t o  them 
l a t e r  i n  t h i s  pape r .  

6 7  

64 Reg i s t e red  d isponees  f o r  v a l u e  t a k e  s u b j e c t  t o  the  
incumbrances and e n t r i e s  appea r ing  on t h e  r e g i s t e r ;  
t o  o v e r r i d i n g  i n t e r e s t s ;  and ( i n  the  case  o f  
l ea seho lds )  t o  t h e  covenants ,  o b l i g a t i o n s  and 
l i a b i l i t i e s  i n c i d e n t  t o  t h e  e s t a t e ;  bu t  " f r e e  f r o m  
a l l  o t h e r  e s t a t e s  and i n t e r e s t s  whatsoever. .  . . I '  

65 We t h i n k  t h a t  t h i s  i s  a t e n a b l e  ,view which may cause 
us t o  r e c o n s i d e r  what we s a i d  i n  para.  70 o f  our  t h i r d  
working paper  i n  t h i s  s e r i e s  (W.P. No.45), when 
d i scuss ing  t h e  s u b j e c t  of r e c t i f i c a t i o n .  

unpro tec t ed  e q u i t a b l e  i n t e r e s t  i n  t he  proceeds  of s a l e  
of a house i n  P e f f e r  v. w, The Times, 19 March 1 9 7 6 .  

66 This l i n e  o f  reasoning  was a p p l i e d  i n  r e l a t i o n  t o  an 

67 In pa ras .  64-66, below. 
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S u m m m  of methods of protecting interests in repistered land under 

existing law 

52- 
in registered land may be protected under the existing law. 

In the following table we show in summary form how interests 

Interests 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

Long leases, 
legal rentcharges, 
legal easements 
and other 
appurtenant rights 

"Legal" mortgages 
and charges 

"Equi t ab1 e" 1 

I mortgages and 
chaxges by deed 

Equitable charges ) 
under hand ) 

Lien created by 
deposit of 
certificate 

Land charges other 
than puisne mortgages 

Charging orders 

Overriding interests 

Overreachable 
equitable interests 

"Equities" 

Primary method 
of protection 

Notice 

Entry on register 
of mortgaged title 
as part of process 
of registration as 
charge 

Notice 

Notice of deposit 
having effect of 
caution 

Notice 

Caution 

None required by 
definition 

Restriction 

68 Caution 

Other means of 
protection 

Caution 

Notice of deposit 
Mortgage caution 
Notice 
Caution 

Notice of deposit 
Caution 

Caution 
Restriction 

Caution 
Notice 

Notice 

68 Or possibly, none required: see para. 50, above. 
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V. POSSIBLE CHANGES I N  THE LAW 

53. We t h i n k  t h a t  t h e  pr imary  methods of  p r o t e c t i n g  
i n t e r e s t s  i n  r e g i s t e r e d  land a r e  gene ra l ly  s a t i s f a c t o r y ,  
i n  t h a t  they  a r e  appropr i a t e  t o  t h e  i n t e r e s t s  i n  question: 
r e s t r i c t i o n s  f o r  over reachable  i n t e r e s t s  and n o t i c e s  f o r  
d e r i v a t i v e  i n t e r e s t s  which should  b ind  a pu rchase r  of the  
s u p e r i o r  t i t l e  w i t h  no t i ce .  There  a r e ,  however, c e r t a i n  
m a t t e r s  which c a l l  f o r  d i s c u s s i o n  and, we t h i n k ,  reform 
of t h e  law, and we d e a l  wi th  them i n  t h i s  p a r t  o f  the  paper. 
They r e l a t e  t o : -  

t h e  func t ion  of t h e  caut ion  a g a i n s t  dealings 
and i t s  r e l a t i o n s h i p  wi th  n o t i c e s  and 
r e s t r i c t i o n s ;  
" equ i t i e s "  ; 
n o t i c e s  of c e r t a i n  overreachable i n t e r e s t s ;  
mortgages and cha rges  of r e g i s t e r e d  land; 
t h e  product ion  o f  c e r t i f i c a t e s  o f  t i t l e  before  
e n t r i e s  can be made i n  the  r e g i s t e r .  

The func t ion  of t h e  caut ion  a g a i n s t  dealings and 
i t s  r e l a t i o n s h i p  w i t h  no t i ces  and r e s t r i c t i o n s  

Genera l ly  

54. The p o s i t i o n  of t h e  c a u t i o n  aga ins t  d e a l i n g s  as a 
form of p r o t e c t i v e  e n t r y  i s  r a t h e r  s p e c i a l .  Un l ike  a n o t i c e  

69 t o  which t h e  A c t  d i r e c t l y  a s c r i b e s  a s u b s t a n t i v e  e f f e c t ,  
a cau t ion  a g a i n s t  dea l ings  i s  g iven  an e f f e c t  s o l e l y  through 
procedura l  p r o v i s i o n s .  The e n t r y  appears t o  have  t w o  

69  See ss.48(1), 5 0 ( 2 )  and 52 .  
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func t ions .  F i r s t ,  it enab le s  a person who c la ims  an 
i n t e r e s t  i n  l and  t o  p r o t e c t  h i s  claim w i t h o u t  t he  
co -ope ra t ion  of t h e  r e g i s t e r e d  p r o p r i e t o r ;  70 

provides  a method of p r o t e c t i o n  i n  c e r t a i n  c a s e s  i n  which 
t h e  Act does  n o t  provide  f o r  p r o t e c t i o n  i n  any  o ther  way. 

secondly,  i t  

55.  The reason  f o r  t h e  d i f f e r e n c e  i n  t h e  e f f e c t  o f  
n o t i c e s  and cau t ions  a g a i n s t  dea l ings  i s  th i s .  An i n t e r e s t  
p r o t e c t e d  by a n o t i c e  i s  r ega rded  as  an e s t a b l i s h e d  i n t e r e s t ,  
and any d i s p o s i t i o n  o f  o r  o u t  of t he  p r o p r i e t o r ' s  
r e g i s t e r e d  e s t a t e  w i l l  t a k e  e f f e c t  s u b j e c t  t o  it wi thout  
f u r t h e r  enqu i ry .  An i n t e r e s t  p r o t e c t e d  by  a caut ion ,  on t h e  
o t h e r  hand, i s  n o t  s o  r ega rded  and the  A c t  p rovides  a 
procedure - t h e  "warning-off" procedure d e s c r i b e d  i n  
paragraphs  28  and 2 9  above - f o r  t e s t i n g  i t s  v a l i d i t y  a t  o r  
be fo re  t h e  p o i n t  of t ime when i t  i s  a t  r i s k :  t h a t  i s  t o  say,  
when t h e  r e g i s t r a t i o n  of a d i s p o s i t i o n  is a p p l i e d  f o r .  From 
t h e  p o i n t  o f  view o f  p r o t e c t i o n  t h e r e  i s  no  need f o r  a 
cau t ion  t o  have a s t a t u t o r y  e f f e c t  i n  t h e  i n t e r i m ,  s o  l o n g  
a s  t h e  c a u t i o n e r  has a chance of e s t a b l i s h i n g  h i s  claim i f  
it  i s  cha l l enged ;  and t h e  e f f e c t  ( i f  any) o f  an i n t e r e s t  
which has  been caut ioned  depends e n t i r e l y  on t h e  outcome o f  
t h e  warning-off procedure.  Furthermore,  as w i l l  appear 
l a t e r  i n  t h i s  paper (Pa r t  C ) ,  i t  appears t h a t  under t h e  
p re sen t  law t h e  presence  (o r  absence) of p r o t e c t i v e  e n t r i e s  
may have l i t t l e  o r  no b e a r i n g  on the  q u e s t i o n  of p r i o r i t i e s .  

I t  might be supposed t h a t  an i n t e n d i n g  purchaser  
o r  mortgagee,  s ea rch ing  t h e  r e g i s t e r ,  would b e  ab le  t o  draw 

whether t h e  p r o t e c t e d  i n t e r e s t  was, o r  was n o t ,  admitted by  

8--56' an i n f e r e n c e  from the  n a t u r e  o f  t he  p r o t e c t i v e  en t ry  a s  t o  

70 Product ion  o f  t h e  l a n d  ( o r  charge) c e r t i f i c a t e  i s  n o t  
r e q u i r e d  (s.64(1) ( c ) ) .  

30 



t h e  p r o p r i e t o r .  T h i s ,  however, i s  n o t  n e c e s s a r i l y  s o .  The 
presence  of a n o t i c e  may, it i s  t r u e ,  have r e s u l t e d  from an 
a p p l i c a t i o n  which t h e  p r o p r i e t o r  suppor ted  by lodg ing  h i s  
l and  c e r t i f i c a t e ;  bu t  equa l ly  i t  could s i g n i f y  no  more than  
t h a t  when t h e  e n t r y  was made t h e  p r o p r i e t o r ' s  l a n d  
c e r t i f i c a t e  w a s  a t  t h e  Reg i s t ry .  For  example, it may have 
been t h e r e  on d e p o s i t  ( i n  accordance  wi th  s e c t i o n  65) because 
t h e  l and  was s u b j e c t  t o  a r e g i s t e r e d  mortgage. This 
s i t u a t i o n  i s ,  of course ,  a ve ry  common one and it i s  
t h e r e f o r e  o f t e n  pe rmis s ib l e  f o r  a n o t i c e  t o  be e n t e r e d  wi thout  
any i n d i c a t i o n  o f  t h e  p r o p r i e t o r ' s  a s sen t  .71 

t h e  presence  of a cau t ion  may mean t h a t  t h e  e x i s t e n c e  of t h e  
i n t e r e s t  i n  q u e s t i o n  i s  d i s p u t e d  by  t h e  p r o p r i e t o r ,  so  t h a t  
he would n o t  produce h i s  c e r t i f i c a t e  i n  suppor t  o f  an 
a p p l i c a t i o n  f o r  a p r o t e c t i v e  e n t r y ;  equal ly ,  however, i t  
may mean ( i )  t h a t  t h e  owner of t h e  i n t e r e s t  t o  b e  p ro tec t ed  
does  n o t  wish t o  t e l l  t he  p r o p r i e t o r  t h a t  he i s  making the  
e n t r y ,  and i s  c o n t e n t  t o  apply f o r  a caut ion  o n l y ,  o r  
( i i )  t h a t  t h e  p r o p r i e t o r ,  though w i l l i n g ,  is  uFab le  t o  
produce h i s  c e r t i f i c a t e  because h e  has  a l r eady  depos i ted  it 
w i t h  a t h i r d  p a r t y  a s  s e c u r i t y ,  o r  ( i i i )  t h a t  t h e  i n t e r e s t  
i n  ques t ion  i s  one f o r  which the  A c t  makes no p r o v i s i o n  
f o r  p r o t e c t i o n  by  n o t i c e  o r  i s  one which is  e x p r e s s l y  
p r o t e c t a b l e  by c a u t i o n  only.  An ou t s t and ing  example of an 
i n t e r e s t  of t h i s  l a s t  s o r t  i s  t h a t  of a judgment c r e d i t o r  
under a charg ing  o r d e r :  i t  i s  t h e  o rde r  i t s e l f  ( r a t h e r  
t han  t h e  e q u i t a b l e  charge c r e a t e d  by i t )  which is 
p r o t e c t a b l e  on t h e  r e g i s t e r ,  and t h e  en t ry  i s  a cau t ion .  

Conversely,  

72 

7 1  As a m a t t e r  o f  p r a c t i c e  t h e  R e g i s t r y ,  though n o t  
ob l iged  t o  do s o ,  n o t i f y  the p r o p r i e t o r  i n  such  a case 
so  a s  t o  g i v e  him a chance t o  ob jec t  t o  t h e  e n t r y  of 
t h e  n o t i c e .  

d i scussed  i n  p a r a s .  83-85, below. 
7 2  Sec t .  5 9 ( 1 ) .  The p r o t e c t i o n  o f  charging o r d e r s  i s  
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57. I t  seems t o  us t h a t  t h e  d iv id ing  l i n e  between 
n o t i c e s  (o r ,  where a p p r o p r i a t e ,  r e s t r i c t i o n s )  on t h e  one 
hand, and c a u t i o n s  on t h e  o t h e r ,  is  drawn i n  a very 
haphazard manner. Once t h e  p r o t e c t i v e  e n t r y  has  been made a 
c l e a r  d i s t i n c t i o n  e x i s t s ,  f o r  t h e  form o f  t h e  en t ry  d i c t a t e s  
whether o r  n o t  t h e  warning-off procedure w i l l  have t o  b e  
gone through on o r  be fo re  t h e  occasion of the next 
r e g i s t e r e d  d i s p o s i t i o n ;  b u t  t h e r e  i s  no c o n s i s t e n t  
p s i n c i p l e  govern ing  t h e  c h o i c e  of t he  form o f  en t ry  i n  the 
f i r s t  p l a c e .  

(b) A new procedure  

58. The purpose o f  hav ing  bo th  n o t i c e s  and cau t ions  i n  
t h e  r e g i s t e r e d  system i s  t o  enab le  a d i s t i n c t i o n  t o  be 
drawn between those  i n t e r e s t s  which c a l l  f o r  a warning-off 
procedure and those  which do n o t .  Th i s ,  w e  sugges t ,  h a s  
noth ing  t o  do wi th  t h e  n a t u r e  of  t he  i n t e r e s t  being 
p r o t e c t e d  b u t  i s  a ques t ion  t o  be determined s o l e l y  by t h e  
concurrence o r  non-concurrence of the  p r o p r i e t o r  i n  t h e  
making o f  the e n t r y  a g a i n s t  h i s  t i t l e .  W e  accord ingly  
sugges t  t h e  adopt ion  of t h e  fo l lowing  p r i n c i p l e s : -  

an i n t e r e s t  n o t  d i spu ted  by t h e  p r o p r i e t o r  
should always b e  p ro tec t ed  by  n o t i c e ;  
an i n t e r e s t  d i s p u t e d  by t h e  p r o p r i e t o r  
should be p r o t e c t e d  by c a u t i o n ;  
consequent ly ,  s u b j e c t  t o  the except ions  
mentioned i n  paragraph  60 below, the re  
should be no i n t e r e s t s  which are p r o t e c t a b l e  
only  by n o t i c e ,  o r  only by c a u t i o n .  

73 

and 

73 In  t h i s  and t h e  fo l lowing  paragraphs ,  we use  the  
word ' n o t i c e '  t o  encompass ' r e s t r i c t i o n ' ,  the  
cor responding  e n t r y  a p p r o p r i a t e  t o  ove r reachab le  
i n t e r e s t s .  
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5 9 .  We env i sage  a procedure  a long  the  fo l lowing  l i n e s  
f o r  t h e  p r o t e c t i o n  of d e r i v a t i v e  i n t e r e s t s . 7 4  
a p p l i c a n t  would apply  i n  a l l  c a s e s  f o r  a n o t i c e .  Then: 

The 

If t h e  land c e r t i f i c a t e  accompanies the  
a p p l i c a t i o n  o r  is  lodged by t h e  p r o p r i e t o r  
o f  t h e  land  e x p r e s s l y  t o  meet t h e  a p p l i c a t i o n  
t h e n  no f u r t h e r  consen t  i s  n e c e s s a r y .  
If t h e  land c e r t i f i c a t e  i s  a l r e a d y  depos i ted  
a t  t h e  Reg i s t ry  (under s e c t i o n  6 5 ) 7 5  o r  held 
by a chargee who h a s  p ro tec t ed  h i s  charge on 
t h e  r e g i s t e r ,  t h e  w r i t t e n  consent  o f  the  
p r o p r i e t o r  should  b e  lodged w i t h  t h e  
a p p l i c a t i o n .  
If t h e  p r o p r i e t o r ' s  consent i s  n o t  i nd ica t ed  
i n  any of those  ways t h e  R e g i s t r y  w i l l  se rve  
n o t i c e  on t h e  p r o p r i e t o r ,  whose consent  w i l l  
be  impl ied  i f  no o b j e c t i o n  i s  r e c e i v e d  from 
him w i t h i n  a p r e s c r i b e d  time. 
r e q u e s t  t he  p r o p r i e t o r  t o  produce h i s  
c e r t i f i c a t e  i f  it is ou t s t and ing ,  though we do 
n o t  cons ide r  t h a t  t h e  Regis t ry  should be 
o b l i g e d  t o  e n f o r c e  product ion  i f  t h a t  reques t  
i s  n o t  complied w i t h .  
I f  t h e  p r o p r i e t o r  o b j e c t s  t o  the e n t r y ,  a 
n o t i c e  w i l l  n o t  b e  en tered .  A c a u t i o n  w i l l  b e  

The n o t i c e  w i l l  

e n t e r e d  i n s t e a d ,  w i t h  the  same p r i o r i t y  as a 
n o t i c e  would have had. -- 

7 4  

75 

We do n o t  s u g g e s t  t h a t  t h i s  new procedure shou ld  be 
g e n e r a l l y  a p p l i c a b l e  t o  d e r i v a t i v e  i n t e r e s t s  which must 
be completed by r e g i s t r a t i o n  (e.g.  l e g a l  easements and 
long l e a s e s ) .  But we s u g g e s t  t h a t  it shou ld  apply t o  
d e r i v a t i v e  i n t e r e s t s  which (be ing  o v e r r i d i n g  i n t e r e s t s )  
do no t  need p r o t e c t i o n ,  i f  t h e  owner of  the  i n t e r e s t  
wishes t o  have an en t ry  p l a c e d  on the  r e g i s t e r  of the  
t i t l e  a f f e c t e d  and t h e r e  is  no p rov i s ion  i n  t h e  Act 
expres s ly  fo rb idd ing  t h e  making of such an  e n t r y .  
Under t h a t  s e c t i o n  the  l and  c e r t i f i c a t e  must remain 
depos i t ed  i n  t h e  Reg i s t ry  d u r i n g  the  cu r rency  o f  t h e  
r e g i s t r a t i o n  of a charge.  
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( 5 )  There may o c c a s i o n a l l y  be c a s e s  i n  which it 
appears on t h e  f a c e  of t h e  a p p l i c a t i o n  ( o r  
from t h e  r e a c t i o n  of the  p r o p r i e t o r )  t h a t  
t h e r e  i s  c o n s i d e r a b l e  doubt whether e n t r y  
should be  made. We th ink  t ha t  t h e  Chief Land 
R e g i s t r a r  ough t ,  t h e r e f o r e ,  t o  have power t o  
r e q u i r e  t h e  a p p l i c a n t  t o  make a s t a t u t o r y  
d e c l a r a t i o n  i n  suppor t  o f  h i s  a p p l i c a t i o n  i f  
he i s  no t  s a t i s f i e d  t h a t  a p r ima  f a c i e  c a s e  f o r  
t h e  e n t r y  of a cau t ion  has  been  shown. 

60. I n  two cases ,  t he  procedure  could  be  simpler,  t h e  
app l i can t  g e t t i n g  h i s  ( o r  h e r )  n o t i c e  e n t r y  wi thout  d e l i v e r y  
of t he  l and  c e r t i f i c a t e ,  a form of consent o r  correspondence 
between t h e  R e g i s t r y  and t h e  p r o p r i e t o r :  t h e  consent o f  t h e  
p r o p r i e t o r  i s  n o t  a r e l e v a n t  c o n s i d e r a t i o n  i f  the  i n t e r e s t  
t o  be p r o t e c t e d  i s  e i t h e r  t h a t  of a judgment c r e d i t o r  u n d e r  
a charg ing  o r d e r ,  o r  is t h e  r i g h t  of occupa t ion  given t o  a 
spouse by t h e  Matrimonial  Homes Act 1967.  I n  these  two c a s e s ,  
t h e r e f o r e ,  t h e  ques t ion  of  e n t e r i n g  a c a u t i o n  only does n o t  
a r i s e .  The R e g i s t r y  w i l l  a cco rd ing ly  n o t  have  t o  communicate 
wi th  t h e  p r o p r i e t o r ,  w i th  t h e  r e s u l t  t h a t  no r eques t  w i l l  be 
made f o r  t h e  product ion  o f  t h e  p r o p r i e t o r ' s  c e r t i f i c a t e  f o r  
t h e  purpose o f  b r ing ing  it up- to-da te .  I n  our view, however, 
no such r e q u e s t  should be made i n  the  case  o f  an en t ry  
pursuant  t o  an a p p l i c a t i o n  under  the  Matr imonia l  Homes Ac t  
( s p e c i a l  c o n s i d e r a t i o n s  i n  t h e  sphere  of f a m i l y  law app ly ing  
t h e r e ) ;  and t h e  p r o b a b i l i t y  i s  t h a t  any r e q u e s t  d i r e c t e d  t o  
a judgment d e b t o r  would be ignored .  

One of t h e  i n c i d e n t a l  consequences flowing from the $-- adopt ion  61* o f  such  a procedure  would be t h a t  (wi th  t h e  two 
except ions  j u s t  mentioned) i t  would no l o n g e r  be p o s s i b l e  
t o  p l a c e  a p r o t e c t i v e  e n t r y  on t h e  r e g i s t e r  w i thou t  t a k i n g  
s t e p s  t o  inform t h e  p r o p r i e t o r .  Under t h e  p r e s e n t  law, the 
p r o p r i e t o r  may n o t  f i n d  out  t h a t  someone e lse  has the  b e n e f i t  
of a c a u t i o n  u n t i l  t he  e n t r y  comes t o  l i g h t  on some l a t e r  
occas ion  when, perhaps,  a s a l e  i s  i n  contempla t ion ;  and 
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t h i s  may sometimes be  a sou rce  of  embarrassment. On t h e  
o t h e r  hand t h e r e  may be advantages  i n  the  p r e s e n t  law. We 
seek  views on t h e  d e s i r a b i l i t y  o f  a change i n  t he  law on x- t h i s  p o i n t .  

6 2 .  I t  w i l l  be  apparent  t ha t  t h e  adopt ion  o f  such a 
new procedure would r e q u i r e  s u b s t a n t i a l  a l t e r a t i o n  of the  
law i n  r e l a t i o n  t o  t h e  p roduc t ion  o f  c e r t i f i c a t e s  t o  the  
Reg i s t ry .  We r e v e r t  t o  t h i s  i n  paragraphs  89-98 below. 

(c'l App l i ca t ions  made i i i thout  r e a s o n a b l e  cause 

63. We have a l r eady76  drawn a t t e n t i o n  t o  t h e  
p r o v i s i o n ,  con ta ined  i n  s e c t i o n  S6(3) o f  t h e  A c t ,  under which 
a person  who lodges  a cau t ion  w i t h o u t  r easonab le  cause i s  
l i a b l e  t o  compensate anybody who thereby  s u f f e r s  damage. 
Under t h e  e x i s t i n g  procedure c a u t i o n s  a re ,  a s  we have seen, 
lodged wi thout  t h e  co-opera t ion  o f  t h e  p r o p r i e t o r  and t h a t  
p r o v i s i o n ,  t o g e t h e r  w i th  t h e  requi rement  t h a t  t h e  
a p p l i c a t i o n  f o r  a c a u t i o n  must be  suppor ted  by  a s t a t u t o r y  
d e ~ l a r a t i o n , ~ '  p rov ides  some d e t e r r e n t  a g a i n s t  t he  unjus t -  
i f i e d  lodging  of  a caut ion .  The i n t r o d u c t i o n  o f  t h e  
proposed new p rocedure  f o r  o b t a i n i n g  p r o t e c t i o n  would 
by-pass t h e  s t a t u t o r y  d e t e r r e n t  p r o v i s i o n s ,  f o r  t h e  app l i can t  
would no t  "lodge a caut ion" ,  b u t  would apply f o r  t h e  en t ry  
of  a n o t i c e  (o r  r e s t r i c t i o n ) ;  and even i f  the even tua l  
outcome were t ha t  on ly  a c a u t i o n  were en te red  on t h e  
r e g i s t e r ,  t h e  a p p l i c a n t  would n o t  gene ra l ly  b e  r equ i r ed  t o  
suppor t  h i s  c l a i m  by s t a t u t o r y  d e c l a r a t i o n .  79  
i f  t h e  R e g i s t r y ' s  l e t t e r  t o  the p r o p r i e t o r  f a i l s  t o  reach 
him, a n o t i c e  w i l l  i n  due cour se  b e  en te red  i n  accordance 

7 7  

Furthermore, 

76 Para.  2 7 ,  above. 
7 7  In  extreme c a s e s ,  t h e  m a l i c i o u s  lodging o f  a caut ion  

78 Rule ZlS(4) .  
7 9  But s e e  p a r a .  S9(S), above. 
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wi th  t h e  a p p l i c a t i o n ,  a l though  i t  might o the rwise  have 
been o b j e c t e d  t o ,  In  such a c a s e  t h e  p r o p r i e t o r  could 
apply t o  have t h e  r e g i s t e r  r e c t i f i e d  under  s e c t i o n  8 2  t o  
remove t h e  o f f end ing  e n t r y ,  s o  a l l  would n o t  have been l o s t ;  
bu t  we s u g g e s t  t h a t  a s  a p p l i c a t i o n s  f o r  n o t i c e s  and 
r e s t r i c t i o n s  might o c c a s i o n a l l y  be  given e f f e c t  t o  wi thou t  
t h e  a c t u a l  knowledge o r  consen t  of t he  p r o p r i e t o r ,  a 
p r o v i s i o n  on t h e  l i n e s  of s e c t i o n  56(3) ought  t o  be a t t a c h e d  
t o  them. I n  t h a t  way a pe r son  causing a n o t h e r  damage by  
caus ing  a n o t i c e  o r  r e s t r i c t i o n  t o  be e n t e r e d  without 
r easonab le  cause  would be p e n a l i s e d .  We do n o t ,  however, 
sugges t  t h a t  every  a p p l i c a t i o n  should be  accompanied by a 
s t a t u t o r y  d e c l a r a t i o n .  That  would, i n  our  view, add 
u n n e c e s s a r i l y  t o  t h e  c o s t  and weight of the  procedure. 

64. The p o s i t i o n  of t h e s e  r i g h t s  i s  somewhat obscure.  
I t  i s  p l a i n  from cases  l i k e  E.R. Ives  Inves tment  Ltd. v. 
HighSo t h a t  t h e r e  a r e  r i g h t s  i n  r e l a t i o n  t o  u n r e g i s t e r e d  
l and  which a r e  n o t  r e g i s t r a b l e  l and  charges  b u t  which a r e  
n e v e r t h e l e s s  en fo rceab le  on e q u i t a b l e  p r i n c i p l e s  a g a i n s t  a 
purchaser  w i t h  n o t i c e .  Assuming (as  we do) t h a t  our 
r e g i s t r a t i o n  system i s  n o t  i n t ended  t o  o p e r a t e  a s  a d i s t i n c t ,  
and t h e r e f o r e  p o t e n t i a l l y  d i f f e r e n t ,  land l a w  system, t h e s e  
e q u i t a b l e  r i g h t s  must be r ecogn i sed  w i t h i n  it. 

80 [1967]  2 Q.B. 379; s e e  p a r a .  49, above. The 
p r i n c i p l e  r ece ived  f u r t h e r  suppor t  i n  S h i l o h  Spinners 
- Ltd. v .  Harding [1973] A.C.  691. 
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65. We t h i n k  t h a t  t h i s  o b j e c t i v e  i s  b e s t  ach ieved  by 
use  of  t h e  procedure  proposed i n  paragraph 59. A person 
claiming t o  be  e n t i t l e d  t o  one of  t h e s e  e q u i t a b l e  r i g h t s  
should  be a b l e  t o  apply f o r  notice' '  t o  be e n t e r e d  on the  
r e g i s t e r .  The procedure under taken  a s  t h e  resul t  of such an  
a p p l i c a t i o n  would normally r e s u l t  i n  a n o t i c e  o r  caut ion  
being en te red ;  which e n t r y  w a s  a c t u a l l y  made would depend 
on whether t h e  p r o p r i e t o r  o b j e c t e d  t o  the  a p p l i c a t i o n .  
Whether a n o t i c e  o r  cau t ion  w a s  e n t e r e d ,  t h e  r e s u l t  of t h e  
e n t r y  would be  e x a c t l y  t h e  same a s  i n  any o t h e r  case  where 
such an a p p l i c a t i o n  was made. 
a r i g h t  of t h i s  t ype  app l i ed  f o r  e n t r y  of a n o t i c e  h i s  
r i g h t  would be en fo rceab le  ( i f  a t  a l l )  i n  accordance with 
t h e  p r i n c i p l e s  recognised  i n  Ives v.  m. H e  could  t e s t  
t h e  e n f o r c e a b i l i t y  of h i s  r i g h t  a t  any time by apply ing  f o r  
t h e  r e g i s t r a t i o n  of a n o t i c e .  I n  t h e  r e s u l t  " equ i t i e s "  
would be b inding  on a purchaser  w i t h  n o t i c e  even though t h e y  
were no t  p r o t e c t e d  on t h e  r e g i s t e r .  They would thus  bear 
some s i m i l a r i t i e s  t o  ove r r id ing  i n t e r e s t s  b u t  would d i f f e r  
from them i n  t h a t  i n  t h e  case  of  "equi t ies"  n o t i c e  i s  
always an e s s e n t i a l  f a c t o r .  Our proposa ls  would recognise 
a l i m i t e d  excep t ion  t o  t h e  g e n e r a l  p r i n c i p l e  o f  t h e  1925 
p rope r ty  l e g i s l a t i o n  which r e q u i r e s  n o t i c e  t o  b e  derived 
exc lus ive ly  from r e g i s t e r s .  

U n t i l  t he  pe r son  e n t i t l e d  t o  

66. I t  may be t h a t  t h e  e x i s t i n g  law a l r e a d y  provides 
s u f f i c i e n t  p r o t e c t i o n 8 2  but  w e  do n o t  f e e l  s u f f i c i e n t l y  
conf iden t  on t h a t  s co re  t o  s u g g e s t  t h a t  t h e r e  i s  no need f o r  
c l a r i f i c a t i o n  ( a t  l e a s t ) .  I t  h a s  been sugges teds3  t h a t  
" equ i t i e s "  i n  r e g i s t e r e d  l and  may be i n  a p a r t i c u l a r l y  

81 O r  perhaps a r e s t r i c t i o n ,  as would appear t o  be 
appropr i a t e  i n  a case such  as Pef fer  v .  Rigg, The Times, 
1 9  March 1976. 

82 See pa ra .  50, above. 
83 P o s t e r  v. Slough E s t a t e s  Ltd .  [1969] 1 Ch. 495 a t  p.507. 
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vu lne rab le  p o s i t i o n .  We t h i n k  t h a t  t h e  p o s s i b i l i t y  o f  t h e i r  
e x i s t e n c e  may n o t  have been cons idered  i n  1925. 

( 5 )  Not ices  o f  c e r t a i n  ove r reachab le  i n t e r e s t s  

6 7 .  S e c t i o n  49  (1) (d) p r o v i d e s  t h a t  a n o t i c e  may be  
en te red  i n  r e s p e c t  of " the  r i g h t "  of a b e n e f i c i a r y  under a 
t r u s t  f o r  s a l e  o r  s e t t l e m e n t  " to  requi re"  t h a t  the  t r u s t e e s  
s h a l l  be  a t  l e a s t  t w o  i n  number (or a t r u s t  co rpora t ion ) .  
This  p r o v i s i o n  seems anomalous i n  t w o  r e s p e c t s .  F i r s t ,  n o  
such r i g h t  e x i s t s  under the g e n e r a l  law (a l though  it i s  
p o s s i b l e  f o r  t h e  t r u s t  deed t o  make expres s  p rov i s ion  f o r  
i t )  and i t  i s  n o t  given e x p r e s s l y  by t h e  A c t .  Secondly, i t  
seems t o  u s  t h a t  a n o t i c e  i s  n o t  t h e  a p p r o p r i a t e  en t ry  i n  
t h i s  s i t u a t i o n .  I t  i s  i n  t h e  n a t u r e  of an over reachable  
i n t e r e s t  t h a t  a purchaser  s h o u l d  be  ab le  t o  t a k e  f r e e  f rom 
it;  what t h e  b e n e f i c i a r y  needs  i s  not  p r o t e c t i o n  o f  h i s  
i n t e r e s t  as such  bu t  p r o t e c t i o n  a g a i n s t  the p o s s i b i l i t y  o f  a 
s a l e  by a s o l e  t r u s t e e  (no t  be ing  a t r u s t  co rpora t ion )  t o  
a purchaser  w i thou t  n o t i c e  o f  t h e  t r u s t ,  fo l lowed  by f a i l u r e  
of t h e  t r u s t e e  t o  account f o r  t h e  proceeds.  The a p p r o p r i a t e  
p r o t e c t i v e  mechanism i s  n o t  a n o t i c e  but  a r e s t r i c t i o n .  W e  
sugges t  t h a t  a b e n e f i c i a r y  shou ld  be e n t i t l e d  t o  have a 
r e s t r i c t i o n  e n t e r e d ,  i f  t h e  t r u s t e e s  do n o t  o b j e c t ,  o r  a 
c a u t i o n  i f  t h e y  do. I f  t h a t  sugges t ion  were adopted it 
seems t o  us  t h a t  paragraph (d) of s e c t i o n  49 (1 )  could be  
repe  a1  ed. 

68. S e c t i o n  49 c o n t a i n s  ano the r  p r o v i s i o n  which we 
t h i n k  might a l s o  be r epea led  - t h e  proviso  t o  subsec t ion  ( 2 ) .  
The s u b s e c t i o n  provides  ( i n  ou r  view, r i g h t l y )  t h a t  a n o t i c e  
s h a l l  n o t  b e  r e g i s t e r e d  i n  r e s p e c t  of i n t e r e s t s  capable o f  
being over reached  by t r u s t e e  p r o p r i e t o r s  and o f  being 
p r o t e c t e d  by a r e s t r i c t i o n .  The proviso ,  however, allows a 
n o t i c e  of such  an i n t e r e s t  t o  be  lodged pending  the  
appointment of t r u s t e e s  f o r  sa le .  This n o t i c e  w i l l  be 
r ep laced  by a r e s t r i c t i o n  a s  soon  as t h e  appointment i s  made. 
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We th ink  t h a t  t h e  person having t h e  overreachable  r i g h t  
should be ab le  under t h e  suggested new procedure t o  apply 
f o r  t h e  appropr i a t e  r e s t r i c t i o n  i n  t h e  f i rs t  p l a c e .  The 
proviso would n o t  t hen  be needed; i n  f a c t ,  it i s  hardly 
ever  app l i ed  i n  p r a c t i c e .  

(41 Mortgages and charges of r e g i s t e r e d  land 

(a) General ly  

69. One o f  t h e  obvious r easons  f o r  t he  i n t r o d u c t i o n  of 
any system of r e g i s t r a t i o n  of t i t l e  t o  land i s  t h e  
expectat ion t h a t  i t  w i l l  s i m p l i f y  conveyancing. The system 
which has been adopted i n  England and Wales by and large 
succeeds i n  t h i s  r e spec t .  But t h e r e  i s  one a r e a ,  t h e  
c r e a t i o n  and p r o t e c t i o n  of mortgages and charges,  where 
conveyancing under t h e  r e g i s t e r e d  system can l e a d  t o  
complications which would not  have a r i s e n  had t h e  t i t l e  t o  
t h e  land remained un reg i s t e red .  That is  c l e a r l y  
u n s a t i s f a c t o r y  and we suggest t h a t  some f a i r l y  major reforms 
a r e  required.  Others  have expressed s i m i l a r  views. 84 

70.  There are a number of r easons  why t h e  l a w  and 
p r a c t i c e  i n  t h i s  f i e l d  a re  complex, but  t he  main one seems 
t o  us t o  have been t h e  d e s i r e  t o  ensure t h a t  no method of 
charging u n r e g i s t e r e d  land shou ld  be unavai lable  f o r  
r e g i s t e r e d  land.  A p lace  t h e r e f o r e  had t o  be found i n  the 
r e g i s t e r e d  system n o t  only f o r  l e g a l  and e q u i t a b l e  charges 
c r e a t e d  by instruments  but a l s o  f o r  equ i t ab le  charges  
c r e a t e d  simply by depos i t  of t h e  documents of t i t l e  with 
t h e  lender .  The t r a d i t i o n a l  d i s t i n c t i o n  between charges 
by deed and t h o s e  no t  by deed a l s o  had t o  be accommodated 
wi th in  t h e  system. We thus have f o u r  methods whereby a 
p r o p r i e t o r  can charge h i s  land (by l e g a l  charge,  by 

84 Harman L . J .  (Re White Rose Cottage [1965] Ch. 940, 9 5 2 ) ;  
Professor  E . C .  Ryder (1966) 19 C.L.P. 2 6 ) ;  and 
Professor  P.B. F a i r e s t  (Mortgages (1975)  p.20).  
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e q u i t a b l e  cha rge  under s e a l ,  by e q u i t a b l e  charge  under hand  
and by d e p o s i t  of t he  c e r t i f i c a t e )  and, as a g lance  a t  the 
t a b l e  i n  paragraph  5 2  w i l l  show, t h e r e  a r e  no  l e s s  than  f i v e  
methods o f  p r o t e c t i n g  cha rges  on t h e  r e g i s t e r  ( r e g i s t r a t i o n ,  
mortgage c a u t i o n ,  n o t i c e ,  n o t i c e  of  d e p o s i t ,  and c a u t i o n ) .  

7 1 .  The ques t ion  which w e  now ask is  whether,  i n  modern 
c o n d i t i o n s ,  it i s  any l o n g e r  necessary  t o  p r e s e r v e  a l l  
t h e s e  methods of c r e a t i n g  and p r o t e c t i n g  cha rges  of 
r e g i s t e r e d  l and .  We s u g g e s t  t h a t  t h e  answer i s  "no". , and 
t h a t  c o n s i d e r a b l e  s i m p l i f i c a t i o n  could be  achieved .  P u t  
s h o r t l y ,  t h e  essence  of ou r  p roposa l s  i s  t ha t  any in s t rumen t  
i n  w r i t i n g  which would c r e a t e  a charge i f  t he  land were 
u n r e g i s t e r e d  should  c r e a t e  a charge  on r e g i s t e r e d  land 
capable  o f  r e g i s t r a t i b n  a s  a charge  (though r e g i s t r a t i o n  
would sometimes r e q u i r e  t h e  l e a v e  of t h e  c o u r t ) .  The 
chargee would, however, have t h e  op t ion  of  p r o t e c t i n g  h i s  
charge e i t h e r  by r e g i s t r a t i o n ,  which would g i v e  him t h e  f u l l  
powers of a l e g a l  mortgagee,  o r  by n o t i c e  on t h e  r e g i s t e r ,  
which would mere ly  p r o t e c t  h i s  charge and e s t a b l i s h  its 
p r i o r i t y .  We w i l l  d i s c u s s  t h i s  i d e a  i n  g r e a t e r  d e t a i l  
below, b u t  whether  i t  i s  f e a s i b l e  o r  n o t  seems t o  u s  t o  t u r n  
on whether o r  n o t  e q u i t a b l e  cha rges  should  have  an e n t i r e l y  
s e p a r a t e  p l a c e  i n  the  sys tem;  f o r  our s u g g e s t e d  scheme 
involves  the n o t i o n  t h a t  a l l  charges  o f  r e g i s t e r e d  land  
would be  c a p a b l e ,  through r e g i s t r a t i o n ,  of t a k i n g  e f f e c t  as 
l e g a l  cha rges .  

Cbl The r o l e  o f  e q u i t a b l e  charges  

7 2 .  The b e s t  s e c u r i t y  on l and  i s  always provided by  a 
l e g a l  mortgage o r  charge,  and t h a t ,  i n  t h e  con tex t  of t h e  
r e g i s t e r e d  system, means a r e g i s t e r e d  charge .  Such a c h a r g e  
w i l l  g i v e  t h e  l e n d e r  power t o  s e l l  t h e  l a n d  and make t i t l e  
t o  t h e  pu rchase r  t o  whom he  se l l s  without t h e  a s s i s t a n c e  
of t he  c o u r t .  If t h e  charge  i s  an e q u i t a b l e  one i t  cannot  
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be r eg i s t e red8 '  and t h e  mortgagee i s  not a b l e ,  by 
r e g i s t r a t i o n ,  t o  o b t a i n  the  f u l l  powers of a l e g a l  mortgagee. 
Unless i t  is  under s e a l  he has ,  without  t he  a s s i s t a n c e  of 
t h e  cour t ,  no power of s a l e  a t  a l l ;  and even i f  i t  is by 
deed ( s o  t h a t  he has  t h a t  power under s e c t i o n  101 of the Law 
of Property A c t  1925)  he i s  f a c e d  w i t h  t e c h n i c a l  
d i f f i c u l t i e s  c r e a t e d  by t h e  d e c i s i o n  i n  Re Hodson and Howesl 
Contract .86 
t aken ,  t he  chargee commonly t a k e s  s t e p s  t o  put  i t ,  so  f a r  as 
he can,  i n  t h e  p o s i t i o n  o f  a l e g a l  charge. The charge w i l l  
be made by deed ( o r  w i l l  be accompanied by a memorandum under 
s e a l )  and t h e  deed ( o r  memorandum) w i l l  con ta in  s p e c i a l  
p rov i s ions  enabl ing t h e  chargee t o  g e t  i n  and d e a l  with the  
l e g a l  e s t a t e .  Having regard t o  the disadvantages of 
e q u i t a b l e  charges ,  and p a r t i c u l a r l y  the  p i t f a l l s  which l i e  
i n  t h e  way of t hose  who wish t o  r e a l i s e  them, why, i t  may 
be asked, should anybody choose t o  t ake  an e q u i t a b l e ,  r a t h e r  
t han  a l e g a l ,  charge as s e c u r i t y  f o r  h i s  money? I t  i s  not ,  
we a r e  s u r e ,  because t h e  l ende r  is  content t o  have l e s s  than 
t h e  l e g a l  mortgagee's f u l l  range of powers, f o r  he w i l l ,  i f  
advised,  seek t o  pu t  himself i n  a p o s i t i o n  t o  e x e r c i s e  those 
powers without t h e  a s s i s t a n c e  o f  t h e  court .  Nor do we th ink  
t h a t  t h e  e q u i t a b l e  chargee i s  p repa red  t o  accep t  any r i s k  
t h a t  h i s  charge may no t  have p r i o r i t y  over a subsequent 
incumbrancer. 

I n  t h e  r e s u l t ,  i f  an equ i t ab le  cha rge  only i s  

87 

73. The answer t o  the  q u e s t i o n  posed i n  t h e  preceding 
paragraph l i e s ,  we suggest ,  simply i n  the  fact  t h a t  a t  one 
time an e q u i t a b l e  charge could be obtained w i t h  l e s s  
fo rma l i ty  and l e s s  expensively t h a n  a l e g a l  mortgage. Hence 

85 See para .  40, above. 
86 (1887) 35 Ch. D.668. This  c a s e  suggests t ha t  no 

equ i t ab le  mortgagee is i n  a p o s i t i o n  t o  convey the l e g a l  
e s t a t e  t o  a purchaser ,  even i f  he has a power of s a l e .  

87 See Re White Rose Cottage [1965] Ch.940. 
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i t  was cons ide red  t o  be a s u i t a b l e  form o f  s e c u r i t y  f o r  a 
sho r t - t e rm l o a n ,  o r  f o r  a l o a n  t o  a r e l a t i v e  o r  f r i end .  

74. The former advantages  of e q u i t a b l e  mortgages , i n  
terms of i n f o r m a l i t y  and cheapness ,  have d isappeared .  A 
p r o p e r l y  d r a f t e d  e q u i t a b l e  charge  o r  memorandum of d e p o s i t  
w i l l  now be  s c a r c e l y  l e s s  fo rma l  than  a l e g a l  mortgage o r  
charge because  of t h e  s p e c i a l  p rov i s ions  t o  which we have  
a l r eady  r e f e r r e d ; 8 8  and t h a t  i s  t r u e  whe the r  or no t  t h e  
s u b j e c t  m a t t e r  of t h e  charge  i s  r e g i s t e r e d  l and .  To t h e  
l e n d e r  - and t h e  charge i s ,  a f t e r  a l l ,  his s e c u r i t y  - t h e r e  
can b e m  b e n e f i t ,  only d e t r i m e n t ,  i n  i n f o r m a l i t y .  The 
c i rcumstances  may, it i s  t r u e ,  be  such t h a t  on ly  a b r i e f  
document i s  c a l l e d  f o r ;  b u t  b r e v i t y  does n o t  n e c e s s a r i l y  
involve  i n f o r m a l i t y .  The e s s e n t i a l s  o f  a l e g a l  charge 
r e q u i r e  few words. 

75 .  Cos t s  a r i s e  under two heads: t h e  c o s t  of c r e a t i n g  
t h e  s e c u r i t y ,  and t h e  c o s t  of p e r f e c t i n g  o r  p r o t e c t i n g  it. 
A s  t o  t h e  f i r s t ,  t h e  c o s t  of d r a f t i n g  an e q u i t a b l e  charge  
i n  such a form a s  t o  be as e f f e c t i v e  a s  a l e g a l  charge is  
u n l i k e l y  now t o  d i f f e r  much from t h a t  of a l e g a l  charge; 
and as t o  t h e  second, a l t h o u g h  e q u i t a b l e  c h a i g e s  former ly  
had a stamp du ty  advantage o v e r  l e g a l  cha rges  ( in  t h a t  t h e  
duty  was a t  a much lower r a t e )  t h a t  advantage  has gone w i t h  
t h e  a b o l i t i o n  of t he  charge  t o  duty.  Furthermore,  bo th  
forms of charge  may, i n  t h e  c a s e  of  r e g i s t e r e d  land, b e  
p r o t e c t e d  by a n o t i c e  of d e p o s i t ,  and t h e  f e e  f o r  the  e n t r y  
i s ,  of c o u r s e ,  t h e  same i n  e i t h e r  case.  

88 See Megarry & Wade, The Law of  Real P r o p e r t y  (4th ed.  , 
1975)  , p.902. 
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( c )  A p o s s i b l e  new scheme f o r  c r e a t i n g  and 
p r o t e c t i n g  cha rges  of r e g i s t e r e d  l a n d  

76. The absence ,  as it appea r s  t o  u s ,  of p r a c t i c a l  
advantages i n  e q u i t a b l e  mortgages,  and of any r e a l  
d i s t i n c t i o n s  between t h e  powers o f  an e q u i t a b l e  mortgagee 
(under a p r o p e r l y  drawn ins t rumen t )  and those  o f  a l ega l  
mortgagee has  led u s  t o  explore  t h e  p o s s i b i l i t y  o f  having 
on ly  one kind of charge  of r e g i s t e r e d  land. T h i s  would be 
capab le  of  be ing  r e g i s t e r e d  and, when r e g i s t e r e d ,  would g ive  
t h e  p r o p r i e t o r  o f  t h e  charge t h e  f u l l  powers o f  a l e g a l  
mortgagee. But r ecogn i s ing  t h e  f ac t  t h a t  t h e  posses s ion  of 
such  powers through r e g i s t r a t i o n  i s  u s u a l l y  unnecessary  
i n  t h e  case  of temporary o r  ‘ shor t - te rm borrowings,  s o  t h a t  
t h e  c o s t  of immediate r e g i s t r a t i o n  i s  not  j u s t i f i e d ,  t he re  
could  a l s o  be a cheaper  and l e s s  formal  procedure  f o r  t he  
purpose simply o f  p r o t e c t i n g  t h e  charge.  Th i s  would take  
t h e  p l ace  of t h e  e x i s t i n g  no-tice o f  depos i t .  The scheme 
t h a t  we would l i k e  our  r eade r s  t o  cons ider  i s  as follows:- 

Any charge  of r e g i s t e r e d  land c r e a t e d  by an 
in s t rumen t  which would, i f  t h e  l a n d  were 
u n r e g i s t e r e d ,  have c r e a t e d  a v a l i d  l e g a l  o r  
e q u i t a b l e  charge over i t ,  would b e  capable 
o f  r e g i s t r a t i o n .  (We w i l l  r e f e r  t o  such a 
cha rge  a s  a “ r e g i s t r a b l e  charge”.)  
If t h e  ins t rument  were no t  a deed, r e g i s t r a t i o n  
would r e q u i r e  t h e  l e a v e  of t h e  c o u r t .  (We 
env i sage  t h a t  t h e  c o u r t  would g i v e  l eave  i n  
t h e  c i rcumstances  i n  which it would now g ran t  
an o r d e r  f o r  s a l e . )  This  p r e s e r v e s  t h e  
e x i s t i n g  d i s t i n c t i o n  ( s o  f a r  a s  t h e  power of  
s a l e  i s  concerned) between mortgages by deed 
and those  under hand only .  No e x t e n s i o n  of 
s e c t i o n  101 of t h e  Law of  P rope r ty  A c t  1925  
i s  envisaged. 
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A charge, when reg is te red ,  would confer on t h e  
propr ie tor  of t h e  charge t h e  f u l l  powers of a 
l e g a l  mortgagee. 
Deposit of a land (or charge) c e r t i f i c a t e  woulc 
by i t s e l f ,  no longer c r e a t e  a charge over t h e  
land (or charge) concerned. 
A r e g i s t r a b l e  charge could b e  protected i n  one 
of two ways:- 

89 

( i )  By r e g i s t r a t i o n  as  a charge,  as under 
e x i s t i n g  law, subject  t o  the payment o f  
the  f u l l  f e e .  As s t a t e d  i n  (2)  above, 
t h i s  method would, i n  t h e  case of a 
charge c rea ted  under hand only, be 
a v a i l a b l e  only with t h e  leave of t h e  
court .  

( i i )  By n o t i c e  (or ,  i f  t h e  e n t r y  is  d isputed ,  
caut ion)  on the r e g i s t e r  subject t o  
payment of a s u b s t a n t i a l l y  lower f e e  
based on t h e  cost  of making the e n t r y .  

Protect ion by n o t i c e  would, i n  order t o  keep 
the  cost  a s  low as  poss ib le ,  be effected by the 
Registry not ing  the  p a r t i c u l a r s  as suppl ied 
by the a p p l i c a n t  without inves t iga t ing  h i s  
r i g h t  t o  t h e  charge claimed.90 
would not ,  t h e r e f o r e ,  have t h e  benefi t  of a 
S t a t  e "guar a n t  eel'. 
Protect ion by n o t i c e  would g i v e  the chargee 
pro tec t ion  from having h i s  charge overridden 
by the r e g i s t r a t i o n  of a subsequent 
d i spos i t ion .  I t  would a l s o  e s t a b l i s h  a f i r m  
p r i o r i t y  d a t e  f o r  the charge because we 

The en t ry  

89 See paras .  78-80, below. 
90 The Regis t ry  does not  a t  present i n v e s t i g a t e  t i t l e  on 

an a p p l i c a t i o n  f o r  e n t r y  of a not ice ,  bu t  does do S O  
i n  t h e  case of a mortgage caution. 
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suggestg1 t h a t  i f  t h e  charge becomes a 
r e g i s t e r e d  charge it should be r e g i s t e r e d  
w i t h  p r i o r i t y  as  of t h e  date of t h e  e a r l i e r  
n o t i c e .  Before r e a l i s i n g  h i s  charge ( o r  
exerc is ing  any o t h e r  powers of a l e g a l  
mortgagee) the  chargee would have t o  reg is te r  
h i s  charge and pay t h e  f u l l  fee .  

charge t h e  chargee would have t o  s t a t e  i f  he 
holds  the  c e r t i f i c a t e  of t i t l e s g 3  and whether 
t h e  charge secured f u r t h e r  advances. 

92 

CS) I n  h i s  appl ica t ion  t o  note  a r e g i s t r a b l e  

94 

(9) The mortgage caut ion ,  t h e  not ice  of  deposit  
and t h e  r e s t r i c t i o n  would no longer  be ava i lab le  
a s  means o f  p r o t e c t i n g  charges on reg is te red  
land.  

cd) Spac ia l  cases 

77 .  Before turn ing  t o  t r a n s i t i o n a l  provis ions ,  there 
a r e  three  s p e c i a l  mat ters  t h a t  should be discussed:  deposit  
of  c e r t i f i c a t e s  of t i t l e  as  s e c u r i t y ,  f l o a t i n g  charges by 

companies and charging orders.  

91 Para. 110, below. 
9 2  C f .  s .59(2) ,  proviso.  
93 This has a bear ing on t h e  ques t ion  of the  production 

of  the c e r t i f i c a t e  o f  t i t l e  on t h e  f u l l  r e g i s t r a t i o n  
of  a subsequent charge: s e e  para .  93 below. 

94 See paras.  114-117 ,  below. 
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C i ]  Depos i t  of c e r t i f i c a t e s  o f  t i t l e  as s e c u r i t y  

7 8 .  I t  i s  a f e a t u r e  o f  t h e  scheme which we have 
o u t l i n e d  above t h a t  t h e  d e p o s i t  o f  a c e r t i f i c a t e  of t i t l e  
would no l o n g e r  c r e a t e  a l i e n  ( o r  charge) on the  land o r  
r e g i s t e r e d  charge.  So f a r  as we a re  aware,  loans  a r e  n o t  
commonly made on the  s e c u r i t y  of a d e p o s i t  a lone  ( t h a t  is 
t o  say ,  w i thou t  any memorandum), and on t h a t  foot ing  t h e  
proposa l  shou ld  n o t  cause  inconvenience i n  p r a c t i c e .  If w e  
a r e  wrong about  t h i s ,  we w i l l  have t o  c o n s i d e r  whether or no' 
a p l a c e  shou ld  be found f o r  t h e  mortgage by  depos i t  i n  t h e  
new scheme; and, i f  it is dec ided  t h a t  it ought t o  have a 
p l ace ,  how it can be f i t t e d  in .  

7 9 .  We t h i n k  t h a t  it cou ld  be f i t t e d  i n  by p rov id ing  
t h a t  t h e  d e p o s i t  c r e a t e d  a charge ,  bu t  one t h a t  i s  n o t  
r e g i s t r a b l e  wi thout  t h e  l e a v e  of the  c o u r t .  P ro tec t ion  f o r  
such a charge  would be by n o t i c e :  i n  t h e s e  r e spec t s  i t  
would be i n  t h e  same p o s i t i o n  a s  a charge c r e a t e d  by an 
ins t rument  under hand. The re  seems t o  b e  no  reason why i t  
should be p r o t e c t a b l e  by c a u t i o n ,  as a t  p r e s e n t ,  as t h e  
p r o p r i e t o r ' s  consent t o  t h e  e n t r y  o f  t h e  n o t i c e  would b e  
evidenced by t h e  f a c t  t h a t  t h e  chargee lodged  the  c e r t i f i c a t t  
wi th  h i s  a p p l i c a t i o n  t o  n o t e  t h e  charge. 

80.  There  a r e  a number o f  reasons why w e  would p r e f e r  
t o  s e e  t h e  demise of t h e  cha rge  by d e p o s i t  o f  c e r t i f i c a t e s  
of  t i t l e .  F i r s t ,  a s  a m a t t e r  of p r i n c i p l e ,  we th ink  t h a t  i n  
a r e g i s t e r e d  system a l l  c h a r g e s  should b e  i n  such a f o r m  as 
t o  be capab le  of being r e g i s t e r e d  (even though t h e r e  i s  no 
a b s o l u t e  requirement t h a t  t h e y  be r e g i s t e r e d ) .  Secondly, 
we t h i n k  t ha t  i t  is wrong, i n  t h i s  one r e s p e c t ,  t o  have t o  
p re t end  t h a t  a c e r t i f i c a t e  of a r e g i s t e r e d  t i t l e  i s ,  i n  f a c t ,  
a "document of t i t l e " .  T h i r d l y ,  a n o t i c e  o f  depos i t  does  
not  d i s c l o s e  t h e  d e t a i l s  o f  t h e  charge and we th ink  t h a t  it 
i s  wrong i n  p r i n c i p l e ,  i n  t h e  contex t  of a r e g i s t e r e d  
system, t h a t  a subsequent chargee  should have t o  take  s u b j e c t  
t o  a p r i o r  charge ,  t h e  e x t e n t  and terms o f  which a re  n o t  
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r evea led  by an i n s p e c t i o n  of t h e  r e g i s t e r .  By c o n t r a s t ,  we 
t h i n k  t h a t ,  on r e g i s t r a t i o n ,  any charge c rea t ed  by an 
ins t rument  can, and should,  have i t s  p r i o r i t y  confe r r ed  by 
e a r l i e r  p r o t e c t i o n  by n o t i c e  p re se rved .  

( i i )  F l o a t i n g  charges by companies 

81. If a company c r e a t e s  a f l o a t i n g  charge ove r  i t s  
a s s e t s ,  an e q u i t a b l e  charge over  t h o s e  a s s e t s  is thereby 
c rea t ed ,  bu t  t h e  charge is  of such  a na ture  t h a t  t h e  company, 
s u b j e c t  t o  any s p e c i f i c  c o n t r a c t u a l  r e s t r i c t i o n s ,  may deal 
w i t h  any p r o p e r t y  a f f e c t e d  from t ime t o  time by t h e  charge 
i n  t h e  ord inary  course  of i t s  bus iness .  This  s i t u a t i o n  
cont inues  u n l e s s  and u n t i l  an even t  (such a s  t h e  l i q u i d a t i o n  
of  t h e  company) occurs  having t h e  e f f e c t  of c r y s t a l l i z i n g  
t h e  charge,  and making it s p e c i f i c .  On the  f i r s t  
r e g i s t r a t i o n  of l and  by a company, any e x i s t i n g  debenture 
t r u s t  deed o r  o t h e r  document c r e a t i n g  a f l o a t i n g  charge on 
t h a t  land w i l l  be  no ted  i n  t h e  charges  r e g i s t e r  of  t he  t i t l e .  
I f  t h e  land  i s  a l r e a d y  r e g i s t e r e d ,  a f l o a t i n g  cha rge  
a f f e c t i n g  i t  may be p ro tec t ed  on t h e  r e g i s t e r  by n o t i c e  o r  
cau t ion .  Once t h e  charge c r y s t a l l i z e s  it becomes 
r e g i s t r a b l e  a s  a charge.  

82 .  F l o a t i n g  charges must be  f i t t e d  i n t o  t h e  proposed 
new scheme, and t h e  only ques t ion  i s  how t h a t  s h o u l d  be done. 
U n t i l  t h e  charge c r y s t a l l i z e s  it c l e a r l y  cannot b e  r e g i s t r a b l e  
because t h e  chargee  has  no power of  s a l e  b e f o r e  t h a t  
happens. I t  seems t h e r e f o r e  t h a t  i t  must be t r e a t e d  a s  an 
u n r e g i s t r a b l e  charge  p r o t e c t a b l e  on t h e  r e g i s t e r  by 
n o t i c e  o r ,  i f  t h e  e n t r y  i s  d i s p u t e d ,  by caut ion .  
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( i i i )  Charging orders  

83. 
on the  judgment deb to r ' s  l and .  
takes  e f f e c t  a s  i f  i t  were an equi table  charge created 
under hand by t h e  debtor." 
r e g i s t e r e d  land i t  i s  p r o t e c t a b l e  on the  r e g i s t e r  as  a w r i t  
o r  order  by means of a cau t ion  against   dealing^.'^ We have 
already,  i n  paragraph 60 above, suggested t h a t  a caut ion is 
an inappropr i a t e  method of p ro tec t ing  t h e  c r e d i t o r ' s  
i n t e r e s t  under a charging o r d e r ,  f o r  t h e  consent of  t h e  
p ropr i e to r  i s  not  a r e l e v a n t  f a c t o r  when t h e  charge has  been 
created by an order of t h e  cour t .  

A judgment c r e d i t o r  may be given a charging o r d e r  
Such an o r d e r ,  by s t a t u t e ,  

Where an o r d e r  a f f e c t s  

84. We suggest  t h a t  charging orders should be t r e a t e d  
!for a l l  purposes a s  ( r e g i s t r a b l e )  charges c rea t ed  under hand. 
/ A S  such they  could not be r e g i s t e r e d  without  leave o f  t h e  

court .  The judgment c r e d i t o r  would t h e r e f o r e  have t o  go t o  

p o s i t i o n  i n  r e l a t i o n  t o  charging orders on unregis tered 
land i s ,  e f f e c t i v e l y ,  the same. 

85 .  We may add t h a t  t h e  s u b s t i t u t i o n  of  a not ice  f o r  a 
caut ion a s  t h e  method of p r o t e c t i n g  a charging order would, 
i n  our view, be a u se fu l  reform i n  any even t .  
must be warned off on an a p p l i c a t i o n  t o  r e g i s t e r  a 
subsequent deal ing.  The warning-off procedure seems t o  us 
t o  be inappropr i a t e  t o  an i n t e r e s t  under a court  order and 
i t s  ope ra t ion  does apparent ly  cause d i f f i c u l t y  i n  p r a c t i c e  
i f  the p r i o r i t y  of t he  c r e d i t o r ' s  i n t e r e s t  over t h a t  o f  a 
subsequent deal ing i s  t o  be  preserved. The d i f f i c u l t y  is 
resolved, w e  understand, by adding a no te  i n  the r e g i s t e r  

t he  court  be fo re  he could e x e r c i s e  any power of s a l e .  The 

A caut ion 

, 

~~ ~ 

95 Adminis t ra t ion of J u s t i c e  Act 1956 ,  s . 3 5 .  

96 Sect .  59(1) .  In  p r a c t i c e ,  we bel ieve t h a t  a no t i ce  i s  
sometimes used. 

48  



t o  t h e  e f f e c t  t h a t  t h e  c r e d i t o r  caut ioner ' s  i n t e r e s t  has 
p r i o r i t y  t o  t h e  deal ing.  If t h e  e n t r y  had been a not ice  i n  
t h e  f i r s t  p lace  t h e  problem would not  have a r i s e n .  
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S- of proposals as to protection of mortgages and chaxges 

0 6 .  In the following table we show in summary form the effect of our proposals for the protection 
of mortgages and charges of registered land. 

I meofcharge I Existing Law 

"Legal" mortgage or 
charge 

Primary method 

if certificate 
of title held 
by a prior 
mortgagee) 

"Equitable" mortgage 
by deed 

Notice 
Equitable charge 
under hand 

Charging order Caution I 
Lien created by Notice of 
deposit of deposit having 
certificate the effect of 

a caution 

Other methods 1 Primary method I Other methods 

Notice 
Caution 
Notice of deposit 
Mortgage caution 

Caution 
Notice of deposit 

Registration 
(without 
production of 
the certificate 
if held by a 

97 prior 
mortgagee) 

Notice 

(Caution if 
contested) 

Notice (Caution 

with leave of 
Notice 
------------------ 
[NO longer 
available] 

97 See para. 93, below. 



(e )  T r a n s i t i o n a l  p r o v i s i o n s  and t h e  effect of t h e  
proposed  scheme on f i rs t  r e g i s t r a t i o n  

87.  We env i sage  t h a t  t h e  new scheme shou ld  apply only 
t o  charges of r e g i s t e r e d  l and  c r e a t e d  on o r  a f t e r  an 
appoin ted  day and t h a t  t h e  e f f e c t  and p r i o r i t i e s  of charges 
i n  e x i s t e n c e  b e f o r e  t h a t  day s h o u l d  remain unchanged. We 
do n o t  b e l i e v e  t h a t  t h i s  would c r e a t e  any d i f f i c u l t i e s  t h a t  
do n o t  now e x i s t  s i n c e  the  r e g i s t e r  a l r eady  c o n t a i n s  a 
mixture  of r e g i s t e r e d  charges and charges p r o t e c t e d  i n  other 
ways. 

88. We do ,  however, w i s h  t o  draw a t t e n t i o n  t o  t h e  f a c t  
t h a t  a f t e s  t h e  appoin ted  day an e q u i t a b l e  mortgage of 
u n r e g i s t e r e d  l a n d ,  which had been  c rea t ed  by deed ,  would on 
f i r s t  r e g i s t r a t i o n  of t he  charged  l and  be capab le  o f  
p r o t e c t i o n  by f u l l  r e g i s t r a t i o n .  9 8  
accord ing ly  b e  i n  t h e  same p o s i t i o n  a s  i f  t h e  mortgage had 
been a l e g a l  one.  Since t h e  deed  i s  designed t o  g ive  the  
e q u i t a b l e  mortgagee powers ove r  t h e  l e g a l  e s t a t e ,  we do n o t  
b e l i e v e  t h a t  t h e  convers ion  o f  h i s  s t a t u s  from "equi tab le"  
t o  " lega l"  by t h e  a c t  o f  r e g i s t r a t i o n  should be regarded 
a s  more than  a p u r e l y  nominal change. 

The chargee  would 

e n t r i e s  can be made i n  the  r e g i s t e r  e n t r i e s  can be made i n  the  r e g i s t e r  

(a) The s t a t u t o r y  p r o v i s i o n s  

89.  We s a i d  i n  paragraph  6 2  above t h a t  the  poss ib l e  
new procedure f o r  p r o t e c t i n g  d e r i v a t i v e  i n t e r e s t s  on the  
r e g i s t e r  would r e q u i r e  some s u b s t a n t i a l  a l t e r a t i o n s  of t h e  
l a w  r e l a t i n g  t o  t h e  p roduc t ion  o f  c e r t i f i c a t e s  o f  t i t l e  t o  
t h e  Reg i s t ry  b e f o r e  e n t r i e s  a r e  made i n  t h e  r e g i s t e r .  There 

98 This  i s  n o t  now t h e  p o s i t i o n .  See pa ra .  40 ,  above. 
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a r e ,  a l s o ,  some other  mat te rs  connected w i t h  the  production 
of c e r t i f i c a t e s  t o  the Regis t ry  t h a t  we t h i n k  must be 
discussed. For  convenience we s e t  out i n  t h e  next paragraph 
t h e  t e x t  of s e c t i o n  64(1) of t h e  Act (as amended) which 
contains t h e  main s t a t u t o r y  provisions.  

90.  64.(1) So long a s  a land c e r t i f i c a t e  o r  charge 
c e r t i f i c a t e  is  outs tanding,  it s h a l l  be produced 
t o  t h e  r e g i s t r a r  - 
(a) on every e n t r y  i n  the  r e g i s t e r  of a 

d i spos i t ion  by t h e  propr ie tor  of  the 
r e g i s t e r e d  l a n d  o r  charge t o  which i t  
r e l a t e s ;  and 

(b) on every r e g i s t e r e d  t ransmission;  and 
(c) i n  every case (except as h e r e i n a f t e r  

mentioned) where under t h i s  Act o r  
otherwise n o t i c e  of any e s t a t e  r i g h t  
o r  claim o r  a r e s t r i c t i o n  is  entered o r  
placed on t h e  r e g i s t e r ,  adverse ly  
a f f e c t i n g  the  t i t l e  of the  p r o p r i e t o r  of 
the  r e g i s t e r e d  land o r  charge,  but  not 
i n  the  case of  t h e  lodgment of a caution 
o r  of an i n h i b i t i o n  o r  o f  a c r e d i t o r s '  
no t ice ,  o r  o f  t h e  entry of a n o t i c e  of  
a l e a s e  a t  a r e n t  without t a k i n g  a f i n e  
o r  a no t ice  of a charge f o r  c a p i t a l  
t r a n s f e r  tax.  

91.  
(c) of the  subsect ion which w i l l  c l e a r l y  r e q u i r e  amendment 
i f  the  new procedure f o r  p r o t e c t i n g  i n t e r e s t s  i s  adopted - 
a s  ind ica ted  i n  paragraph 59 ,  production o f  t h e  c e r t i f i c a t e  
would not  be e s s e n t i a l  t o  t h e  en t ry  o f  a n o t i c e .  

I t  w i l l  be noted i n  passing t h a t  it i s  paragraph 
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(b) The purpose o f  t h e  provisions 

9 2 .  Shor t ly  s t a t e d ,  the  need t o  produce t h e  c e r t i f i c a t e ,  
and i t s  production, reduces t h e  r i s k  of fraud. I n  the f i r s t  
p lace ,  production i s  i n d i c a t i v e  o f  the  consent of the  
propr ie tor  t o  t h e  making of t h e  e n t r y  applied f o r ,  
need t o  produce t h e  c e r t i f i c a t e  accordingly i n h i b i t s  fraud 
on the  p a r t  of persons claiming der iva t ive  i n t e r e s t s  i n  t h e  
p r o p r i e t o r ' s  land. Production of t h e  c e r t i f i c a t e  a lso 
operates  t o  reduce the  r i s k  of f rauds  perpe t ra ted  by 
propr ie tors  (or  former p r o p r i e t o r s ) .  P la in ly ,  no land 
c e r t i f i c a t e  should remain i n  t h e  hands o f  a former 
propr ie tor  who has t r a n s f e r r e d  t h e  whole of h i s  i n t e r e s t ;  
and it i s  somewhat undesirable  t h a t  any p r o p r i e t o r  should 
hold a c e r t i f i c a t e  which does n o t  show a l l  t h e  adverse 
der iva t ive  i n t e r e s t s  and incumbrances which a r e  ac tua l ly  on 
t h e  r e g i s t e r .  Production of t h e  c e r t i f i c a t e  enables the 
Regis t ry  t o  cancel  it; o r  t o  r e t a i n  it while  a reg is te red  
charge i s  s u b s i s t i n g ;  o r  t o  make it up-to-date before 
re turn ing  i t  t o  the  p r o p r i e t o r ,  a s  appropriate .  

and t h e  

c) Poss ib le  modif icat ions 

93. Regis t ra t ion  c a r r i e s  w i t h  it a S t a t e  guarantee of 
t i t l e  and we accept  t h a t  the  c e r t i f i c a t e  should normally be 
produced on t h e  occasion of a t r a n s f e r  and on t h e  creat ion of 
a der iva t ive  i n t e r e s t  which is required by t h e  Act t o  be 
completed by r e g i s t r a t i o n  - p r i m a r i l y  long l e a s e s  and l e g a l  
easements, toge ther  with mortgages o r  charges by deed f o r  
which there  is an appl ica t ion  f o r  r e g i s t r a t i o n .  This r u l e  
i s ,  however, l i a b l e  t o  give r i s e  t o  d i f f i c u l t i e s  where t h e  
c e r t i f i c a t e  i s  i n  the  hands of a p r i o r  unregis te red  
mortgagee. The concurrence of such a mortgagee i s  not 
required t o  a t r a n s f e r ,  o r  t o  t h e  c rea t ion  of a second 
charge,  and we t h i n k  i t  unnecessary t o  demand production of 
t h e  c e r t i f i c a t e  on the  r e g i s t r a t i o n  of a t r a n s f e r  o r  second 
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charge i f  t h e  Regis t ry  has been to ldg9  that the c e r t i f i c a t e  
is  i n  t h e  hands of a p r i o r  mortgagee. The c e r t i f i c a t e  w i l l  
remain i n  t h e  hands of t h e  p r i o r  mortgagee (and, i n  the  
case of a t r a n s f e r ,  no c e r t i f i c a t e  w i l l  be  i s sued  t o  t h e  
new p r o p r i e t o r  while  t h e  mortgage remains i n  exis tence)  
and tha t , f rom t h e  po in t  of view of the p r i o r  mortgagee, 
i s  what m a t t e r s .  

94. We recommend, however, t h a t  p roduc t ion  o f  the 
c e r t i f i c a t e  should cease t o  be e s s e n t i a l  f o r  t h e  entry o f  a 
mere n o t i c e  o r  r e s t r i c t i o n ,  n e i t h e r  of which c a r r i e s  a S t a t e  
guarantee.  We agree t h a t  so long a s  t h e r e  are c e r t i f i c a t e s  
of t i t l e ,100  an attempt shou ld  be made t o  keep them up-to- 
d a t e ;  and the procedure suggested i n  pa rag raph  59 above 
r e f l e c t s  t h i s .  We a re  i n c l i n e d  t o  think,  however, t h a t  it 
would be v e r y  r a r e  f o r  ano the r  person t o  complete a 
t r a n s a c t i o n  w i t h  a p r o p r i e t o r  i n  s o l e  r e l i a n c e  on the  
c e r t i f i c a t e  and what i s  shown ( o r  not shown) by the copy 
e n t r i e s  bound up i n  it .  The c e r t i f i c a t e  carries a warning 
t h a t  t h e  e n t r i e s  may not be complete; and i n  any event, 
adverse i n t e r e s t s  which a r e  p r o t e c t e d  on t h e  r e g i s t e r  by 
means of a c a u t i o n  a r e  no t  shown. For  t h o s e  reasons it i s  
always adv i sab le  t o  make an o f f i c i a l  search.  The matters  
which we have suggested might be p ro tec t ed  by means of a 
n o t i c e  (notwithstanding non-production of t h e  c e r t i f i c a t e )  
a r e  now p r o t e c t a b l e  by c a u t i o n ;  and we accordingly b e l i e v e  
t h a t  t h e  suggested change i n  t h e  law would n o t  make 
c e r t i f i c a t e s  o f  t i t l e  s u b s t a n t i a l l y  l e s s  r e l i a b l e  than t h e y  
a r e  a t  p r e s e n t .  The adopt ion of t h e  sugges t ion  would remove 
many o f  t h e  d i f f i c u l t i e s  now c r e a t e d  by t h e  terms of 
s e c t i o n  64(1) (c) i n  cases  where t h e  p r o p r i e t o r ' s  c e r t i f i c a t e  
of t i t l e  is  h e l d  by a mortgagee. 

99  See pa ra .  76(8),  above. 
100 Some systems of t i t l e  r e g i s t r a t i o n  do n o t ,  i n  f a c t ,  

provide f o r  such c e r t i f i c a t e s .  
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10 1 95 .  In r e l a t i o n  to  the  case  o f  a r e g i s t r a b l e  lease 
a t  a r e n t  without taking a premium, sec t ion  64(1) contains 
provis ions which a r e  d i f f i c u l t  t o  reconci le .  On the one 
hand, under s e c t i o n  64  (1) (a) t h e  land c e r t i f i c a t e  ( i f  
outstanding) must be produced t o  t h e  Registry when 
applying t o  have t h e  new leasehold t i t l e  r e g i s t e r e d ;  b u t  
paragraph (c) of sec t ion  64(1) provides t h a t  it s h a l l  not 
be necessary t o  produce the  c e r t i f i c a t e  i n  t h e  case "of t h e  
en t ry  of a n o t i c e  of a lease  a t  a r e n t  without taking a 
f ine ."  The r e g i s t r a t i o n  seems t o  need production of the 
c e r t i f i c a t e ,  while  the  noting does not .  A t  one time the 
p r a c t i c e  of  t h e  Regis t ry  was t o  requi re  product ion of the 
land c e r t i f i c a t e  i n  such a case ,  but  the Court o f  Appeal 
he ld  t h a t  on t h e  wording o f  t h e  Act t h a t  was wrong. The 
Court did,  however, express t h e  view tha t  it was desirable  
t h a t  an en t ry  of the  lease  should be made on t h e  lessor ' s  
land c e r t i f i c a t e .  In  our  f i r s t  working paper i n  t h i s  s e r i e s  
we expressed agreementlo3 with t h a t  view and s a i d  tha t  we 
thought t h a t  t h e  long es tab l i shed  prac t ice  of producing t h e  
land c e r t i f i c a t e  should be continued i n  a l l  c a s e s  upon which 
t h e  r e g i s t r a t i o n  of a lease  is sought.  A s  ind ica ted  i n  
paragraph 93 above, we a r e  s t i l l  of t h a t  view. 

(d) Enforcement of t h e  obl iga t ion  t o  produce 
c e r t i f i c a t e s  

9 6 .  The p r o p r i e t o r  who g r a n t s  a der iva t ive  i n t e r e s t  
ought, i n  ou r  view, t o  be under a general o b l i g a t i o n  t o  t h e  
grantee of t h a t  i n t e r e s t  t o  arrange f o r  h i s  c e r t i f i c a t e  t o  

101 I .e .  one granted out of r e g i s t e r e d  land f o r  a term 

102 Strand S e c u r i t i e s  Ltd. v. Caswell [1965] Ch. 958. 
103 Working Paper No. 32, para .  65. 

exceeding 2 1  years .  
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be lodged ( i f  it i s  not a l ready  i n  the Regis t ry)  t o  meet 
any a p p l i c a t i o n  t o  r e g i s t e r  o r  t o  pro tec t  t h a t  i n t e r e s t .  
Under s e c t i o n  l l O ( 6 )  of t h e  Act the  gran tor  of a r e g i s t r a b l e  
der iva t ive  i n t e r e s t  i s  under such an o b l i g a t i o n  i f  the g r a n t  
i s  f o r  va luable  considerat ion.  But t h e  obl iga t ion  does 
not  extend t o  a lessor  o r  mortgagor; nor  does it extend t o  
a grantor  o f  an i n t e r e s t  which i s  not r e g i s t r a b l e ,  but is 
nevertheless  capable of being noted on t h e  r e g i s t e r  f o r  i t s  
pro tec t ion .  We suggest t h a t  t h e  obl iga t ion  should be 
extended t o  cover a l l  c l a s s e s  of  der iva t ive  i n t e r e s t  c r e a t e d  
f o r  value by a propr ie tor  ou t  of r e g i s t e r e d  land and f o r  
which p r o t e c t i o n  on the r e g i s t e r  i s  necessary.  105 

(e) Protect ion o f  t h e  i n t e r e s t  o f  an applicant f o r  
r e g i s t r a t i o n ,  where production o f  the 
c e r t i f i c a t e  i s  required but t h e  proprietor  
f a i l s  to  produce it 

9 7 .  Under t h e  new procedure f o r  p r o t e c t i n g  i n t e r e s t s  on 
the  r e g i s t e r ,  we have suggested t h a t  i f  t h e  propr ie tor  
ob jec ts  t o  t h e  en t ry  of a n o t i c e  o r  r e s t r i c t i o n  a caution 
should be entered.  But t h a t  procedure would not apply 
where t h e  a p p l i c a t i o n  is  f o r  t h e  pro tec t ion  of a r e g i s t r a b l e  
der iva t ive  i n t e r e s t  such a s  an easement o r  long  lease.  S i n c e  
an appl icant  f o r  pro tec t ion  of such an i n t e r e s t  by 
r e g i s t r a t i o n  cannot obtain r e g i s t r a t i o n  u n l e s s  the 
c e r t i f i c a t e  of the  p r o p r i e t o r ' s  t i t l e  ( i f  outstanding) i s  
produced, he may (despi te  h i s  r i g h t  o f  a c t i o n  against  t h e  
propr ie tor )  be prejudiced by t h e  p r o p r i e t o r ' s  f a i l u r e  t o  
produce h i s  c e r t i f i c a t e .  Delay i n  obtaining protect ion on 
t h e  r e g i s t e r  could r e s u l t  i n  t h e  l o s s  of p r i o r i t y .  While t h e  

104 The grantee  is  a purchaser ,  as  defined i n  s .3(xxi) .  
105 Overriding i n t e r e s t s  would not  t h e r e f o r e  be included 

106 See para .  59(4) ,  above. 
because pro tec t ion  is  n o t  necessary. 
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Registry is  t r e a t i n g  the a p p l i c a t i o n  as  a Itpending 
appl ica t ionr t ,  t h e r e  w i l l  be no such l o s s ,  because 
r e g i s t r a t i o n  t a k e s  e f f e c t  a s  o f  t h e  da te  of t h e  de l ivery  of 
the  appl ica t ion .  But i n  t h e  absence of t h e  c e r t i f i c a t e  
t h e  appl ica t ion  w i l l  i n  due course be cancel led.  We 
suggest t h a t ,  before  an a p p l i c a t i o n  f o r  r e g i s t r a t i o n  i s  
cancel led f o r  t h i s  reason, t h e  appl icant  should be given an 
opportunity of lodging a caut ion  (pending product ion of t h e  
c e r t i f i c a t e )  and t h a t  such a c a u t i o n  should be entered as of 
t h e  date  of t h e  de l ivery  of t h e  appl ica t ion  f o r  r e g i s t r a t i o n  
which it  rep laces .  

( f )  F inancia l  s t a t u t o r y  land charges 

98.  Rights under loca l  land charges may be protected on 
t h e  r e g i s t e r  i n  t h e  same way a s  a r e  land charges,  namely, by 
n o t i c e ;  but it i s  not  usual t o  f i n d  such r i g h t s  referred t o  
on the  r e g i s t e r  because they form one of the ca tegor ies  of 
overr iding i n t e r e s t s l o 7  and s o  a r e  not i n  need o f  
pro tec t ion  by e n t r y .  But before  any loca l  l a n d  charge t o  
secure the  payment of money i s  r e a l i s e d  it must be 
r e g i s t e r e d  a s  a charge on the  r e g i s t e r  o f  t h e  re levant  
t i t l e .  lo8 
f i n a n c i a l  charge may encounter p r a c t i c a l  d i f f i c u l t i e s  i n  
meeting t h i s  requirement because t h e  relevant  l a n d  
c e r t i f i c a t e  (or  c e r t i f i c a t e s ,  i f  more than one reg is te red  
i n t e r e s t  i n  t h e  land i s  a f f e c t e d ) ,  i f  outs tanding,  must be 
lodged a t  the  Regis t ry  before t h e  charge can be regis tered.  
Such a chargee should not i n  our  view be pre judiced  by i ts  
i n a b i l i t y  t o  comply with a requirement t h a t  i t  h a s  no means 
of procuring. There i s ,  i n  our view, a case f o r  exempting 

A l o c a l  au thor i ty  e n t i t l e d  t o  a s t a t u t o r y  

LO7 Sect.  70(1) ( i ) .  
108 Sect.  59(2 ) .  The reason f o r  t h i s  provis ion  i s  tha t  a 

charge a f f e c t i n g  r e g i s t e r e d  land requi res  t o  be 
r e g i s t e r e d  i f  it i s  t o  be a charge e n t i t l i n g  the 
chargee t o  exerc ise  the  s t a t u t o r y  powers o f  a lega l  
mortgagee. 
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such charges from the requirement,  contained i n  sec t ion  64 
of the A c t ,  t h a t  the c e r t i f i c a t e  o f  t i t l e ,  i f  outs tanding,  
needs t o  be produced t o  t h e  Regis t ry  when t h e  charge is 
reg i s t e red .  Similar  cons ide ra t ions  apply t o  land charges 
of  c l a s s e s  A and B,  which nay a r i s e  under s t a t u t o r y  
a u t h o r i t y  i n  favour of i n d i v i d u a l s ;  log and t o  the Inland 
Revenue charge f o r  c a p i t a l  t r a n s f e r  t a x  ( c l a s s  D( i ) ) .  

109 Generally speaking, t h e s e  charges a r e  i n  favour of 
t e n a n t s  o r  other  l i m i t e d  owners t o  enab le  them t o  
recover  out of the f r eeho ld  c e r t a i n  expenses borne by 
then. 
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PART C. PRIORITIES OF INTERESTS I N  REGISTERED LAND 

In t roduc t ion  - P r i o r i t y  d i s t i n g u i s h e d  from p r o t e c t i o n  

9 9 .  Up t o  t h i s  p o i n t  we have been dea l ing  o n l y  with the  
p r o t e c t i o n  of d e r i v a t i v e  i n t e r e s t s  - t he  p rocess  o f  ensur ing  
t h a t  such an i n t e r e s t  i s  n o t  ove r r idden  i f  t h e  s u p e r i o r  
i n t e r e s t s  o u t  o f  which it  d e r i v e s  i s  so ld  o r  o the rwise  d e a l t  
w i th  f o r  va lue .  We now t u r n  t o  t h e  d i f f e r e n t ,  b u t  connected, 
ques t ion  of t h e  p r i o r i t y  o f  d e r i v a t i v e  i n t e r e s t s ,  t h a t  i s  
t o  s ay ,  t h e  r e l a t i o n s h i p  of one d e r i v a t i v e  i n t e r e s t  with 
ano the r  and, i n  p a r t i c u l a r ,  t h e  o r d e r  i n  which t h e y  rank 
between themselves i n  the  even t  of d i r e c t  c o n f l i c t .  Problems 
o f  p r i o r i t y  a r i s e  most commonly i n  r e l a t i o n  t o  f i n a n c i a l  
charges  on l and .  I f  s e v e r a l  peop le  have l e n t  money on the 
s e c u r i t y  of t h e  same p rope r ty ,  and t h e  proceeds o f  s a l e  of 
t h e  p rope r ty  a r e  n o t  s u f f i c i e n t  t o  s a t i s f y  them, how they 
rank  f o r  payment w i l l  be a l l - i m p o r t a n t  t o  them. 

The e f f e c t  of s e c t i o n s  20 and 23 o f  t h e  Act 

100. The Act has  very  l i t t l e  t o  say  about p r i o r i t i e s  of 
d e r i v a t i v e  i n t e r e s t s  as  such. But it con ta ins ,  i n  s ec t ions  
20 and 23, a p r i n c i p l e  which i n  many cases s o l v e s  problems 
which would o the rwise  a r i s e  a s  " p r i o r i t y  problems": 
r e g i s t e r e d  d i s p o s i t i o n s  take  e f f e c t  s u b j e c t  t o  e n t r i e s  on t h e  
r e g i s t e r  (and t o  ove r r id ing  i n t e r e s t s ) ,  bu t  f r e e  f r o m  a l l  
o t h e r  i n t e r e s t s .  I t  i s  because of t h i s  p r i n c i p l e  t h a t  t h e r e  
i s  a need f o r  p r o t e c t i o n ,  w i th  which we have been  concerned 
i n  t h e  e a r l i e r  p a r t  of t h i s  pape r .  

101. I n  most c a s e s ,  s e c t i o n s  2 0  and 23 o p e r a t e  i n  a 
manner which e f f e c t i v e l y  d e s t r o y s  an unpro tec t ed  p r i o r  
i n t e r e s t .  Some r e s t r i c t i v e  covenants  and e s t a t e  con t r ac t s  
must, we imagine,  have sunk beyond t r a c e  through n o t  having 
been p r o t e c t e d  i n  t h e  r e g i s t e r  b e f o r e  the  r e l e v a n t  d i s p o s i t i o n  
was r e g i s t e r e d .  'lo But t h i s  i s  n o t  always s o ,  and, i n  

110 The same would be t r u e  i n  r e l a t i o n  t o  u n r e g i s t e r e d  l and  
where an u n r e g i s t e r e d  r e s t r i c t i v e  covenant o r  e s t a t e  
c o n t r a c t  i s  vo id  a g a i n s t  a purchaser  of the  l e g a l  e s t a t e .  
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p a r t i c u l a r ,  it i s  not s o  i n  t h e  case of mortgages and 
charges.  A r e g i s t e r e d  charge w i l l  not be s u b j e c t  t o  e a r l i e r  
un reg i s t e red  o r  unprotected i n t e r e s t s ,  but  such i n t e r e s t s  
w i l l  s t i l l  be good aga ins t  t h e  p r o p r i e t o r  o f  t h e  land. A l l  
t h a t  has happened t o  them i s  t h a t  they a r e  postponed t o  
the  i n t e r e s t  of the r e g i s t e r e d  chargee; and it i s  pre-eminent] 
i n  the  f i e l d  of mortgages and charges t h a t  s e c t i o n s  20 and 
23 operate  t o  determine p r i o r i t i e s .  111 

Sect ions 2 0  and 23 only apply t o  r e g i s t e r e d  d i spos i t i ons  

102. Sec t ions  20 and 23 con ta in ,  however, a l imi t ing  
f a c t o r :  t h e  subsequent i n t e r e s t  has t o  be pe r fec t ed  b y  
r e g i s t r a t i o n .  Purely e q u i t a b l e  (minor) i n t e r e s t s  cannot be 
r e g i s t e r e d ,  s o  t h a t  an e q u i t a b l e  mortgage ( f o r  example) 
cannot o b t a i n  p r i o r i t y  over e a r l i e r  u n r e g i s t e r e d  o r  unprotectc  
mortgages through the ope ra t ion  of these s e c t i o n s .  Furthermoi 
t h e  Act does n o t  deal  with t h e i r  p r i o r i t y  anywhere e l s e .  

P r i o r i t i e s  between minor i n t e r e s t s  - gene ra l  

103. Despi te  a suggest ion t o  the  con t r a ry  i n  Re White Rose 

Taylor seems t o  e s t a b l i s h ,  as a general  p r i n c i p l e ,  t h a t  
t h e  more r e c e n t  case of Barclays Bank Ltd. v. 

-3 

111 

1 1 2  

113 

Sect .  29, which provides  i n  express terms t h a t  
r e g i s t e r e d  charges rank between thems elves according 
t o  t h e  o rde r  i n  which they  a r e  en te red  i n  the r e g i s t e r  
( s u b j e c t  t o  any e n t r y  t o  the  con t r a ry ) ,  merely r e f l e c t s  
t he  ope ra t ion  of  t he  p r i n c i p l e .  

[1965] Ch. 940. The p r i o r i t i e s  of e q u i t a b l e  charges 
p r o t e c t e d  by a n o t i c e  of  deposi t  and cau t ions  r e s p e c t i v e ]  
were i n  i s s u e  and Lord Denning M.R. s a i d  ( a t  p. 949) 
" P r i m a  f a c i e  t h e i r  r e s p e c t i v e  p r i o r i t i e s  were governed 
by t h e  o r d e r  of da t e  o f  those en t r i e s " .  In t h a t  c a s e ,  
however, t h e r e  was no c o n f l i c t  between t h e  order of  
e n t r y  and t h e  order  o f  c r ea t ion .  

[1974] Ch. 137. 
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p r i o r i t i e s  between minor i n t e r e s t s 1 1 4  a re  governed by the  l l o l d i l  
law on t h e  s u b j e c t ,  una f fec t ed  by t h e  changes in t roduced  i n t o  
t h e  law by t h e  1925 l e g i s l a t i o n .  A s  between such  i n t e r e s t s ,  
n o t i c e  i s  n o t  normal ly  a r e l e v a n t  cons ide ra t ion :  p r i o r i t y  is 
u s u a l l y  determined by o rde r  of c r e a t i o n  s o  t h a t  "he who i s  
f i r s t  i n  time p r e v a i l s " .  In  t h e  r e s u l t ,  t h e  g r a n t e e  of an 
e q u i t a b l e  i n t e r e s t  (such a s  an e q u i t a b l e  mortgagee) takes 
s u b j e c t  t o  any p r i o r  minor i n t e r e s t ,  whether t h e  p r i o r  
i n t e r e s t  was p r o t e c t e d  on t h e  r e g i s t e r  o r  no t .  

104. We do n o t  t h i n k  t h a t  t h e  s i t u a t i o n  o u t l i n e d  i n  the 
prev ious  paragraph  i s  a s a t i s f a c t o r y  one i n  a r e g i s t e r e d  
l and  system. 
p a r t l y  on p r a c t i c a l  c o n s i d e r a t i o n s .  We t h e r e f o r e  next  
cons ide r  t h e  d e s i r a b i l i t y  of re form i n  c e r t a i n  s p e c i f i c  a reas .  

However t h e  scope of any changes mus t depend 

Where only n o n - f i n a n c i a l  charges  a r e  involved 

105. Most o f  t h e  d i f f i c u l t i e s  which a r i s e  i n  r e l a t i o n  t o  
competing minor i n t e r e s t s  a r e  found i n  cases where f i n a n c i a l  
charges  a r e  involved:  i n  p r a c t i c e ,  cases  i n v o l v i n g  non- 
f i n a n c i a l  charges  on ly  a r e  u s u a l l y  more s t r a i g h t f o r w a r d .  
R e s t r i c t i v e  covenants  (and e q u i t a b l e  easements) t e n d  not  t o  
c o n f l i c t  w i th  one ano the r ,  s o  t h a t  as between them p r i o r i t y  
i s  n o t  a l i v e  i s s u e .  E s t a t e  c o n t r a c t s  may w e l l  c o n f l i c t  w i th  
one ano the r ,  and w i t h  r e s t r i c t i v e  covenants o r  e q u i t a b l e  
easements;  b u t  t h e  owner of an e s t a t e  c o n t r a c t  does  not  
normal ly  p a r t  w i t h  h i s  money on t h e  s t r e n g t h  o f  a search  
u n t i l  t h e  time comes f o r  him t o  a c q u i r e  the  l e g a l  e s t a t e  
Font rac ted  f o r .  A t  t h a t  p o i n t  o f  t ime ,  the  d i s c o v e r y  from 
t h e  r e g i s t e r  o f  e q u i t a b l e  i n t e r e s t s  about which h i s  cont rac t  
was s i l e n t  w i l l  e n t i t l e  him t o  r e f u s e  t o  complete;  and 

114 Minor i n t e r e s t s ,  which a r e  s t a t e d  t o  take  e f f ec t  only 
i n  e q u i t y  (s. 2 ( 1 ) ) ,  a r e  t h o s e  i n t e r e s t s  which cannot 
be d isposed  o f  o r  c r e a t e d  by  a r e g i s t e r e d  d i s p o s i t i o n  
and which r e q u i r e  p r o t e c t i o n  on the  r e g i s t e r .  
i nc lude  a l l  e q u i t a b l e  mortgages and ma t t e r s  such  as  
r e s t r i c t i v e  covenants and e s t a t e  con t r ac t s  which i n  
r e l a t i o n  t o  u n r e g i s t e r e d  l a n d  a r e  land cha rges  f o r  the 
purposes o f  t h e  Land Charges A c t  1 9 7 2 .  

They thus  
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r e g i s t r a t i o n  w i l l  (by v i r t u e  of s ec t ion  2 0  o r -  sect ion 2 3 )  
wipe out  unrecorded e s t a t e  c o n t r a c t s ,  r e s t r i c t i v e  covenants 
and e q u i t a b l e  easements. 

106. P r a c t i c a l  cons ide ra t ions  are  a l s o  r e l evan t .  I t  is  
the  experience of the Land Reg i s t ry  t h a t  f e w  problems are 
caused i n  p r a c t i c e  by the f a c t  t h a t  the p r i o r i t y  of non- 
f i n a n c i a l  minor i n t e r e s t s  i s  n o t  determined by the s t a t e  o f  
t he  r e g i s t e r .  I f  the law were changed i n  t h i s  respect i t  
would be reasonable  t o  expect  a marked i n c r e a s e  i n  the number 
of r e g i s t r a t i o n s  of such i n t e r e s t s  merely as a precaution 
designed t o  ensure p r i o r i t y .  For example, it might become 
the  p r a c t i c e  t o  r e g i s t e r  a l l  e s t a t e  c o n t r a c t s .  The 
considerable  amount of work involved i n  r e g i s t e r i n g  such 
con t r ac t s  and then cance l l i ng  t h e  r e g i s t r a t i o n  a l i t t l e  l a t e r  
would be e n t i r e l y  wasted i n  t h e  vas t  m a j o r i t y  of cases.  Our 
present  view, the re fo re ,  i s  a g a i n s t  changing t h e  law i n s o f a r  
as it a f f e c t s  t h e  p r i o r i t y  of one non- f inanc ia l  charge 
i n  r e l a t i o n  t o  another.  

The anomalous pos i t i on  of an equ i t ab le  mortgagee of r e g i s t e r e c  

107. I t  i s  wrong, we s u g g e s t ,  i n  a system o f  r e g i s t r a t i o n  
of t i t l e ,  t h a t  a person proposing t o  lend money t o  a 

i s  unable t o  e s t a b l i s h  by sea rch ing  the r e g i s t e r  t h a t  
t he re  a r e  no charges,  o t h e r  than those t h e r e  protected,  which 
may rank ahead of him.115 
case of e q u i t a b l e  charges o f  un reg i s t e red  l and :  an e q u i t a b l e  
mortgagee o f  un reg i s t e red  l a n d  has p r i o r i t y  over a l l  l e g a l  
and e q u i t a b l e  charges not  p r o t e c t e d  e i t h e r  by deposit  o f  
documents o f  t i t l e  o r  by r e g i s t r a t i o n  i n  t h e  Land Charges 
r e g i s t e r .  The r e g i s t r a t i o n  r u l e  i s ,  c o n t r a r y  t o  e x p e c t a t i o  
s t r i c t e r  i n  r e l a t i o n  t o  u n r e g i s t e r e d  land t h a n  it i s  i n  
r e l a t i o n  t o  r e g i s t e r e d  land.  

115 See pa ra .  103, above. 

116 Land Charges Act 1972, s .  4 ( 5 ) .  

FW r e g i s t e r e d  p r o p r i e t o r  on t h e  s e c u r i t y  of an equ i t ab le  mortgage 

The s i t u a t i o n  is  d i f f e r e n t  i n  t h e  
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Deposit of c e r t i f i c a t e  as s e c u r i t y  prevents subsequent 
r e g i s t e r e d  charge 

108. There i s  another  seeming d e f e c t  i n  t h e  r e g i s t e r e d  
system which has  a bear ing on t h e  problem of p r i o r i t i e s  of 
mortgages and charges.  We have a l r eady  mentioned i t  i n  
connection wi th  t h e  production o f  c e r t i f i c a t e s .  I t  i s  
t h a t  where the  c e r t i f i c a t e  has been deposited as s e c u r i t y  
f o r  a loan,  i t  i s  n o t  now p o s s i b l e  t o  r e g i s t e r  a f u r t h e r  
charge as a charge and thus g e t  t h e  s t a t u s  and powers of a 
l e g a l  mortgagee. A person wishing t o  lend money on the 
s e c u r i t y  o f  l and  i n  such circumstances w i l l  have t o  be content  
w i th  a mortgage ranking as a minor i n t e r e s t ;  and though 
he w i l l  have c o n s t r u c t i v e  n o t i c e  (through t h e  borrower 's  
ev iden t  i n a b i l i t y  t o  produce h i s  l and  c e r t i f i c a t e )  of the 
ex i s t ence  of t h e  p r i o r  charge i n  r e s p e c t  of which the deposi t  
o f  t h e  c e r t i f i c a t e  was made, he may f i n d  t h a t  t h e r e  are 
o t h e r  unprotected i n t e r e s t s  ahead of him of which he knows 
nothing.  Had he been able  t o  r e g i s t e r  h i s  charge as a charge 
he would only have taken s u b j e c t  t o  p r i o r  mortgages o f  
which he had n o t i c e  from the  r e g i s t e r .  

109. One o f  t h e  suggestions made e a r l i e r  i n  t h i s  paper 
i n  connection w i t h  the  p r o t e c t i o n  of mortgages and charges - 
t h a t  charges of r e g i s t e r e d  land should be capable  of 
r e g i s t r a t i o n  wi thou t  production o f  t he  c e r t i f i c a t e  i f  the 
c e r t i f i c a t e  i s  known t o  be i n  t h e  hands of a p r i o r  chargee - 
would appear, i n  most i n s t ances ,  t o  overcome t h e  p a r t i c u l a r  
d i f f i c u l t y  mentioned i n  the  previous paragraph. 
suggest ion does n o t  by i t s e l f  touch on the q u e s t i o n  of the 
p r i o r i t y  of charges which a r e  n o t  r e g i s t e r e d ,  b u t  which 
remain minor i n t e r e s t s  because t h e y  a r e  only p r o t e c t e d  ( i f  
a t  a l l )  by n o t i c e  o r  caut ion.  

But t h a t  

~~ ~ 

1 1 7  See para .  9 3 ,  above. 
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Financ ia l  charges  and o t h e r  i n t e r e s t s  a c q u i r e d  f o r  va lue  

110. 
where n o n - f i n a n c i a l  charges  o n l y  a r e  involved ,  t he  ba lance  of 
convenience i s  a g a i n s t  making any changes i n  t h e  p re sen t  
system, w e  do a t  p re sen t  t h i n k  t h a t  it i s  r i g h t  i n  p r i n c i p l e  
t h a t  a person  p a r t i n g  wi th  money f o r  an i n t e r e s t  i n  l and ,  
o r  t ak ing  a s u b s t a n t i a l  i n t e r e s t  i n  i t  (e .g .  under a 
r e g i s t r a b l e  l e a s e )  should be  e n t i t l e d  t o  r e l y  on a sea rch  
of t h e  r e g i s t e r ;  and shou ld  t a k e  f r e e  from any p r i o r  i n t e r e s t  
which shou ld  have been (bu t  w a s  no t )  e n t e r e d  i n  the  
r e g i s t e r ,  i f ,  and t o  the  e x t e n t  t o  which, t h e  ex i s t ence  o f  
such p r i o r  i n t e r e s t  would-be p r e j u d i c i a l  t o  him. In p r a c t i c e ,  
t h e  a p p l i c a t i o n  o f  t h i s  p r i n c i p l e  r equ i r e s :  

Although we have i n d i c a t e d  above'" t h a t  we f e e l  t h a t ,  

( a )  t h a t  any i n t e r e s t s  acqui red  f o r  va lue  (and which 
i s  e i t h e r  r e g i s t e r e d  o r  no ted )  should  have 
p r i o r i t y  over any f i n a n c i a l  charge''' which h a d  
n o t  been p r o t e c t e d  before  i t s  own p r o t e c t i v e  
e n t r y  was made; and 

t h a t  a f i n a n c i a l  charge l lg  which was, i n i t i a l l y ,  
n o t  r e g i s t e r e d  b u t  no ted ,  and which i s  l a t e r  
r e g i s t e r e d  ( f o r  t h e  purpose o f  enabl ing  t h e  
chargee t o  e x e r c i s e  h i s  power of  s a l e ) ,  s h o u l d  
on r e g i s t r a t i o n  have p r i o r i t y  o v e r  any l and  ~ 

c m i c h  had  n o t  been du ly  p r o t e c t e d  b e f o r e  
t h e  i n i t i a l  p r o t e c t i o n  of t h e  f i n a n c i a l  cha rge .  
There i s  no s u b s t a n t i a l  need f o r  a merely n o t e d  
f i n a n c i a l  charge  t o  have immediate p r i o r i t y  
over  a p r i o r  ( b u t  unrecorded) non- f inanc ia l  
minor in te res t ; ' "  bu t  i f  and when the  chargee  

(b) 

.- 

1 1 8  I n  p a r a .  106. 

119  Inc lud ing  i n t e r e s t s  under  charging o r d e r s  on land ,  which  
( i n  p a r a .  84 above) w e  have sugges ted  shou ld  be e q u a t e d  
wi th  charges  c r e a t e d  unde r  hand. 

120 This  i s  a l r eady  the  p o s i t i o n  under t h e  Land Charges Ac t  
f o r  u n r e g i s t e r e d  land .  A genera l  e q u i t a b l e  charge does  

' f  t h e  l a t t e r  has n o t  been  r e g i s t e r e d .  

o t ,  under t h a t  Act ,  o b t a i n  p r i o r i t y  by  r e g i s t r a t i o n  
v e r ,  f o r  i n s t a n c e ,  an e a r l i e r  e s t a t e  c o n t r a c t ,  even t 64 



comes t o  r e g i s t e r  h i s  charge i n  o r d e r  t o  be 
a b l e  t o  exe rc i se  h i s  power of s a l e  he  w i l l  want 
t o  be ab le  t o  s e l l  f r e e  from t h e  non-f inancial  
l and  charge. The chargee w i l l  have l e n t  h i s  
money on the s t r e n g t h  of the s t a t e  o f  the 
r e g i s t e r  (and on t h e  s t r e n g t h  of t h e  absence 
o f  r e l evan t  adverse e n t r i e s )  a t  t h e  time when 
he l e n t  h i s  money. Reg i s t r a t ion  of h i s  charge 
w i l l  b r ing  s e c t i o n  2 0  (or s e c t i o n  23) i n t o  
p l ay ,  but  i t s  ope ra t ion  needs t o  b e  backdated, 
because he should n o t  be a f f e c t e d  by i n t e r e s t s  
e n t e r e d  on the  r e g i s t e r  a f t e r  h i s  mortgage was 
p r o t e c t e d .  1 2 1  

111. I t  w i l l  be noted t h a t  w e  suggest  t h a t  t h e  p r i o r i t y  
t o  be gained by a subsequent charge should be dependent on 
i t s  being duly p r o t e c t e d  i t s e l f .  There i s ,  pe rhaps ,  a case 
f o r  r e s t i n g  t h e  p r i o r i t y  on t h e  non-protection o f  the 
p r i o r  i n t e r e s t ,  as t h e  Land Charges A c t  does; b u t  we i n c l i n e  
t o  t h e  view t h a t  i n  a r e g i s t e r e d  system the  p r i v i l e g e  of 
acquir ing p r i o r i t y  through t h e  r e g i s t e r  should be condi t ional  
on t h e  subsequent i n t e r e s t  being en te red  i n  accordance with 
t h e  r u l e s  of t h e  system. 

O f f i c i a l  s ea rches  

1 1 2 .  P r i o r i t i e s  of i n t e r e s t s  i n  r e g i s t e r e d  l a n d  may be 
a f f e c t e d  by t h e  operat ion of t h e  o f f i c i a l  s e a r c h  procedure 
under the  Land R e g i s t r a t i o n  ( O f f i c i a l  Searches) Rules 1969. 
A purchaser - and t h i s  means any person ( inc lud ing  a l e s see  
o r  chargee) who acquires  o r  i n t ends  t o  acquire  a l e g a l  e s t a t e  
o r  i n t e r e s t  f o r  value - may apply f o r  an o f f i c i a l  search of 
t h e  r e g i s t e r  r e l a t i n g  t o  a t i t l e  which he has  a u t h o r i t y  t o  
i n s p e c t .  And i f  such a sea rch  has  been made, t h e  purchaser 
concerned who p r e s e n t s  h i s  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  

1 2 2  

1 2 1  This r e f l e c t s t h e  p r i n c i p l e  enshrined i n  B a i l e y  v. 
Barnes [1894] 1 Ch. 25. 

1 2 2  S . I .  1969 No. 1 1 7 9 .  
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w i t h i n  t h e  fo l lowing  s i x t e e n  working days123 w i l l  be acco rded  
p r i o r i t y  ove r  o t h e r  ma t t e r s  e n t e r e d  on t h e  r e g i s t e r  du r ing  
t h e  i n t e r v a l .  

c 
of  mortgages and charges on r e g i s t e r e d  l a n d  i s  changed as 
sugges ted ,  t h e  p rov i s ions  r e l a t i n g  t o  o f f i c i a l  searches 
w i l l  need some a l t e r a t i o n .  The case  which t h e y  w i l l  need 
t o  cover i s  t h a t  6f the  r e g i s t r a b l e  charge which i s  t o  b e  
p r o t e c t e d  n o t  by r e g i s t r a t i o n  b u t  by n o t i c e .  
t h e  chargee ought ,  we t h i n k ,  t o  ge t  t he  same p r i o r i t y  f o r  
h i s  charge a s  i f  t he  a p p l i c a t i o n  had been f o r  i t s  r e g i s t r a t i o n  
In  o t h e r  words,  i f  h i s  a p p l i c a t i o n  t o  n o t e  t h e  charge i s  
made w i t h i n  t h e  p re sc r ibed  p e r i o d  fo l lowing  a search ,  t h e  

In  such a case 

1 1 4 .  A p r i o r  mortgagee (whether l e g a l  o r  e q u i t a b l e )  o f  

u n r e g i s t e r e d  l a n d  may make f u r t h e r  advances ranking  ahead of  
subsequent mortgages by arrangement wi th  t h e  subsequent 
mortgagees. Even i f  t h e r e  i s  no such arrangement,  the 
f u r t h e r  advances w i l l  have such  p r i o r i t y  i f  t h e  o r i g i n a l  
mortgage imposed an o b l i g a t i o n  on the  mortgagee t o  make 
f u r t h e r  advances,  o r  i f  t h e  f u r t h e r  advances were made w i t h o u t  
n o t i c e  of t h e  ex i s t ence  of i n t e r v e n i n g  mortgages.  lZ4 
t h i s  purpose,  n o t i c e  must u s u a l l y  be express125 and not  t h e  
deemed n o t i c e  which i s  g iven  by r e g i s t r a t i o n  under the Land 
Charges Act. To p r o t e c t  h imsel f  from b e i n g  postponed in  

' 

F o r  

123 Under t h e  Rules t h i s  may b e  extended. 

1 2 4  Law o f  P rope r ty  Act 1925, s. 94(1).  

125 Ibid., s .  94(2) .  

1 2 6  Ibid., s. 198 .  
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r e l a t i o n  t o  f u r t h e r  vo luntary  advances by a p r i o r  mortgagee, 
a l a t e r  mortgagee w i l l  a cco rd ing ly ,  a s  a m a t t e r  o f  
conveyancing p r a c t i c e ,  g ive  n o t i c e  of h i s  mortgage t o  the 
p r i o r  mortgagee. 

115. Sec t ion  94 of  t he  Law o f  Proper ty  Act 1925 appl ies  
t o  a l l  mortgages o t h e r  than t o  charges a c t u a l l y  r e g i s t e r e d  
under t h e  Land R e g i s t r a t i o n  A c t .  I t  i s  acco rd ing ly  app l i cab le  
t o  any charge o f  r e g i s t e r e d  l and  p ro tec t ed  by n o t i c e  o r  
cau t ion .  1 2  7 

116. In  r e l a t i o n  t o  charges of r e g i s t e r e d  l a n d  t h a t  a re  
r e g i s t e r e d  a s  cha rges ,  s e c t i o n  30 of t he  Act corresponds t o  
s e c t i o n  94 of  t h e  Law of P rope r ty  Act 1 9 2 5 .  I t s  provis ions  
inc lude  one t o  t h e  e f f e c t  t h a t  where the  p r o p r i e t o r  of the 
charge i s  n o t  under a p o s i t i v e  o b l i g a t i o n  t o  make f u r t h e r  
advances, b u t  t h e  charge is  made f o r  t he  purpose o f  
s ecu r ing  such advances , lZ8  t h e  R e g i s t r a r  has t o  n o t i f y  the 
p r o p r i e t o r  of t h e  charge be fo re  making any e n t r y  t h a t  
would p re jud ice  t h e  p r i o r i t y  o f  any f u r t h e r  advances.  The 
f i r s t  chargee i s  thus  warned t h a t  f u r t h e r  advances w i l l ,  
f o r  p r i o r i t y  purposes ,  be postponed t o  the i n t e r v e n i n g  
e n t r y .  

1 1 7 .  I t  w i l l  t hus  be seen t h a t  i n  r e l a t i o n  t o  r e g i s t e r e d  
charges t h e  onus of  g iv ing  n o t i c e  f a l l s  on t h e  R e g i s t r a r ,  
whereas i n  a l l  o t h e r  cases ,  whether  t h e  land  is r e g i s t e r e d  
o r  n o t ,  it f a l l s  on t h e  subsequent mortgagee. That  seems 
t o  us  t o  be a p o s s i b l e  cause o f  confusion; and w e  suggest 
t h a t  i t  should  be  e l imina ted  by p l a c i n g  t h e  onus of giving 
n o t i c e  on t h e  chargee  i n  every case. 

1 2 7  

128 A s ,  f o r  example, a charge t o  secure  a bank ove rd ra f t  

Or, under t h e  p re sen t  law, mortgage cau t ion .  

of i nde te rmina te  amount. 
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' '") PART D THE PROTECTION OF ESTATE CONTRACTS (REGISTERED 

AND UNREGISTERED LAND) 

1 1 8 .  An e s t a t e  c o n t r a c t  i s  a "land charge"  and as  such  
r e q u i r e s  p r o t e c t i o n .  I n  t h e  case  of u n r e g i s t e r e d  land the  
c o n t r a c t  i s  r e g i s t e r e d  a t  t h e  Land Charges Reg i s t ry  a t  
Plymouth; b u t  where t h e  c .on t r ac t  r e l a t e s  t o  r e g i s t e r e d  
l and  it i s  p r o t e c t a b l e  by n o t i c e  o r  by c a u t i o n  on the  
r e g i s t e r  o f  t h e  t i t l e  t o  t ha t  l and .  Under t h e  proposed 
procedure an e s t a t e  c o n t r a c t  would be p r o t e c t e d  by n o t i c e  
(o r  by c a u t i o n  i f  it were d i s p u t e d ) .  

1 1 9 .  Perhaps t h e  commonest example of an e s t a t e  c o n t r a c t  
i s  a c o n t r a c t  f o r  t he  sale  of a house. In r e l a t i o n  t o  t h a t  
type  o f  c o n t r a c t ,  abuses sometimes occur.  A person who 
wishes t o  buy a house may, as a n e g o t i a t i n g  gambit, s eek  
t o  i n h i b i t  t h e  owner from d e a l i n g  wi th  t h e  p rope r ty  w h i l e  
negot ia t i :ons  are proceedings ;  and he may do t h i s  by r e g i s t e r  
an e s t a t e  c o n t r a c t  a l though no  c o n t r a c t  y e t  e x i s t s ,  o r  the  
grounds on which one is c l a imed  a r e  f l imsy .  

120. Where t h e  t i t l e  t o  t h e  land  i s  r e g i s t e r e d ,  t h e r e  
a r e  t h r e e  c o n s i d e r a t i o n s  which may d e t e r  anyone seeking  t o  
s e t  up an a l l e g e d  e s t a t e  c o n t r a c t  i n  t h i s  way. F i r s t ,  i f  
t h e  proposed r e g i s t r a t i o n  i s  ma l i c ious ,  it may be t h a t  an 
a c t i o n  f o r  s l a n d e r  of t i t l e  would be ma in ta inab le  a g a i n s t  
him. 12' 
t h e  a p p r o p r i a t e  method of g e t t i n g  a c o n t e s t e d  e n t r y  onto  
t h e  t i t l e  - t h e  a p p l i c a n t  has t o  suppor t  it b y  a s t a t u t o r y  
d e c l a r a t i o n  and t h e r e  a r e  p e n a l t i e s  f o r  making f a l s e  
d e c l a r a t i o n s .  Th i rd ly ,  a s  we have a l r eady  observed, i f  
anybody lodges  a cau t ion  w i t h o u t  reasonable  cause ,  he i s  
l i a b l e  t o  compensate any pe r son  who the reby  s u s t a i n s  
damage. 130 

Secondly,  i n  lodg ing  a caut ion  - and t h a t  would be 

I n  any event ,  t h e  p r o p r i e t o r  can pu t  t he  c a u t i o n e i  

129 This i s ,  o f  course ,  e q u a l l y  t r u e  where the  t i t l e  

130 Sec t .  56 (3 ) .  

t o  t h e  l a n d  i s  u n r e g i s t e r e d .  
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t o  proof of h i s  c a s e  by r e q u i r i n g  t h e  caut ion  t o  b e  warned 
o f f .  I f  an i l l - f o u n d e d  r e g i s t r a t i o n  has  been made, t h e  
c o u r t s  have shown themselves r eady  t o  provide r e l i e f  i n  
summary proceedings .  13' 
f o r  making n o t i c e  o r  cau t ion  en t r i e s132  is  adop ted ,  an 
o b s t a c l e  w i l l  have  been p laced  i n  t h e  way of g e t t i n g  a 
spu r ious  e n t r y  on t h e  r e g i s t e r ,  because  the  p r o p r i e t o r  w i l l  
be  informed of t h e  a p p l i c a t i o n  and w i l l  a cco rd ing ly  have an 
oppor tun i ty  of p u t t i n g  t h e  a p p l i c a n t  t o  proof a t  once. 

We would add t h a t  i f  our  new procedure  

1 2 1 .  So f a r  a s  r e g i s t e r e d  l a n d  i s  concerned, w e  have n o t  
m c e i v e d  any compla in ts  about . the  misuse of p r o t e c t i v e  
cau t ions .  But t h e r e  a r e  grounds f o r  t h ink ing  t h a t  owners 
o f  u n r e g i s t e r e d  l a n d  may n o t  be  s u f f i c i e n t l y  p r o t e c t e d  
a g a i n s t  u n j u s t i f i a b l e  r e g i s t r a t i o n s  of e s t a t e  c o n t r a c t s .  
We a r e  t h e r e f o r e  t a k i n g  t h i s  o p p o r t u n i t y  - a l t h o u g h  it is  
s t r i c t l y  o u t s i d e  the scope o f  t h i s  paper - of examining t h e  
system f o r  r e g i s t e r i n g  e s t a t e  c o n t r a c t s  a f f e c t i n g  u n r e g i s t e r e d  
l a n d ,  t o  see whether  i t  is  too  e a s y  f o r  a pe r son  t o  g e t  a 
dubious e n t r y  o n t o  t h e  l and  cha rges  r e g i s t e r  w i t h  impunity. 

1 2 2 .  
o r  indeed any l a n d  charge - a f f e c t i n g  u n r e g i s t e r e d  land 
i s  s imple .  
t h e  a p p r o p r i a t e  form o f  a p p l i c a t i o n .  The form o f  a p p l i c a t i o n  
i s  f i l e d  i n  t h e  R e g i s t r y  a s  i t  i s  and becomes p a r t  of t he  
r e g i s t e r .  
charge  i s  r e g i s t e r e d  i s  n o t  r e q u i r e d ,  bu t  a s t a t u t o r y  
d e c l a r a t i o n  i n  suppor t  i s  needed if t h e  a p p l i c a t i o n  is not  
made by a p r a c t i s i n g  s o l i c i t o r .  133 
A c t ,  t h e  Land Charges A c t  does n o t  provide t h a t  a person 
r e g i s t e r i n g  w i t h o u t  reasonable  cause  i s  l i a b l e  t o  pay 
compensation. 

131  Heywood v .  B . D . C .  P r o p e r t i e s  Ltd.  (No. 1) [1963] 1 W.L.R. 

The procedure  f o r  r e g i s t e r i n g  an e s t a t e  c o n t r a c t  - 

T h e , a p p l i c a n t  mere ly  has t o  f i l l  i n  and s ign  

The consent  of t h e  pe r son  aga ins t  whose name the  

Unlike t h e  Land R e g i s t r a t i o n  

975. 

132 See p a r a s .  59-61, above. 

133  Land Charges (No. 2) Rules  1972, r.  6 (S . I .  1 9 7 2  
No. 2059). 
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1 2 3 .  The ques t ion  o f  d i s p u t e d  e n t r i e s  w a s  considered i n  
our  Repor t  on Land Charges A f f e c t i n g  Unreg i s t e red  Land 134 

publ i shed  i n  1969. What w e  t h e n  s a i d  was as follows:-'  35 

"Disputed e n t r i e s  

60.  

61. 

So f a r  i n  t h i s  p a r t  of our Repor t  we have 
d i scussed  t h e  c a n c e l l a t i o n  o f  e n t r i e s  of 
charges  which are no longer  e f f e c t i v e .  
Sometimes, however, ques t ions  can  a r i s e  
a s  t o  whether an e n t r y  was p r o p e r l y  made 
i n  t h e  f i r s t  p l a c e .  

We have a l r e a d y  r e f e r r e d  t o  t h e  f a c t  t h a t  
t h e  R e g i s t r a r  i s  n o t  concerned t o  enquire 
i n t o  t h e  accuracy  o r  v a l i d i t y  o f  an 
a p p l i c a t i o n  t o  r e g i s t e r  a Land Charge and 
t h a t  a p p l i c a t i o n s  a r e  f i l e d  i n  t h e  form 
i n  which they  a r e  lodged. I n e v i t a b l y ,  
t h e r e f o r e ,  some a p p l i c a t i o n s  are lodged 
and accepted  f o r  r e g i s t r a t i o n  which r e l a t e  
t o  ma t t e r s  which a r e  not  r e g i s t r a b l e  a s  
Land Charges a t  a l l  o r  t o  m a t t e r s  which 
shou ld  no t  be r e g i s t e r e d  f o r  some o ther  
reason ,  such as an " e s t a t e  c o n t r a c t "  
where no b ind ing  c o n t r a c t ,  in  f a c t ,  
s u b s i s t s .  The presence  of an e r roneous  
r e g i s t r a t i o n  can  c l e a r l y  b e  a sou rce  of 
embarrassment t o  t h e  owner o f  t h e  land 
which appears t o  b e  a f f e c t e d  by  it because 
he  may f i n d  i t  d i f f i c u l t  t o  d e a l  wi th  h i s  
l and  s o  long  as t h e  e n t r y  remains  on the  
Reg i s t e r .  I t  would n o t  be p r a c t i c a b l e  w i t h i n  
t h e  framework o f  t h e  e x i s t i n g  sys t em t o  
r e q u i r e  a pe r son  wishing t o  r e g i s t e r  a 

134 Law Com. No. 18 .  

135 The f o o t n o t e s  have been omi t t ed  from t h e  quota t ion .  
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Land Charge t o  have t o  prove i t s  v a l i d i t y  
be fo re  i t  is  r e g i s t e r e d .  
f a c i e  case can be made t o  support  a 
r e g i s t r a t i o n  the  c o u r t s  have g ran ted  
summary a p p l i c a t i o n s  t o  vacate t h e  e n t r y  
and, although, from t h e  point  of view of 
t h e  owner of t he  l a n d ,  it i s  un fo r tuna te  
t h a t  he should be p u t  t o  any expense,  it 
appears  t h a t  t h i s  summary method i s  t h e  
only p r a c t i c a b l e  s o l u t i o n  f o r  d e a l i n g  
w i t h  such cases.  I n  o t h e r  circumstances,  
t h e r e  seems t o  b e - n o  a l t e r n a t i v e  t o  
t h e  ma t t e r  being determined a t  t h e  t r i a l  
of an ac t ion  commenced by w r i t ,  s i n c e  
t h e  ques t ion  whether t h e  en t ry  of a Land 
Charge should be vaca ted  can u s u a l l y  be 
determined only by a decis ion as t o  t h e  
e f f e c t  of t he  instrument  o r  ma t t e r  which 
i s  t h e  s u b j e c t  m a t t e r  of the en t ry .  

Where no prima 

62 .  With a view t o  p reven t ing  erroneous e n t r i e s  
proposals  have from time t o  time been made 
f o r  changes i n  the  r e g i s t r a t i o n  procedure.  
These involve o b t a i n i n g  t h e  consent o f  the 
chargor  before  an a p p l i c a t i o n  could b e  
r e g i s t e r e d  o r  some procedure under which, 
i n  t h e  absence of such  consent,  t h e  i s s u e  
could be determined by the  Chief Land 
R e g i s t r a r .  
p roposa l s  would invo lve  a major a l t e r a t i o n  
i n  t h e  operat ion o f  t h e  system and we 
f e e l  unable t o  recommend any change o f  
t h i s  kind. It 

The adopt ion of any such 

1 2 4 .  We have no d i r e c t  evidence t h a t  the boom i n  the 
property market which occurred i n  1971 and 1 9 7 2  gave r i s e  
t o  any g r e a t  i n c r e a s e  i n  the number of r e g i s t r a t i o n s  of 
e s t a t e  c o n t r a c t s  on i n s u f f i c i e n t  grounds but t h e  conditions 
then p r e v a i l i n g  were j u s t  those i n  which such a t h i n g  could 
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have happened. Moreover, t h e r e  a r e  s e v e r a l  r epor t ed  c a s e s  
coming from t h a t  pe r iod ,  and i n  one of them t h e  procedure 
f o r  r e g i s t e r i n g  e s t a t e  c o n t r a c t s  a f f e c t i n g  u n r e g i s t e r e d  l a n d  
was s u b j e c t e d  t o  c r i t i c i s m  from t h e  Bench and compared 
unfavourably  t o  i t s  c o u n t e r p a r t  under t h e  Land R e g i s t r a t i o n  
Act.  136 
t h e r e f o r e ,  j u s t i f i e d  and t h e  p u b l i c a t i o n  o f  t h i s  paper 
provides  us w i t h  a v e h i c l e  f o r  c o n s u l t a t i o n  on some f u r t h e r  
i deas .  

We t h i n k  t h a t  a f u r t h e r  look a t  t h e  procedure i s ,  

125. I n  g e n e r a l ,  we do n o t  r e s i l e  from what we s a i d  i n  
t h e  passage  from our  r e p o r t  which we quoted  above. 
Never the less  we th ink  t h a t  t h e r e  may w e l l  b e  a case f o r  
i n t roduc ing  i n t o  t h e  u n r e g i s t e r e d  system a p rov i s ion  g i v i n g  
a s t a t u t o r y  r i g h t  t o  compensation t o  anybody who s u f f e r s  
damage a s  t h e  r e s u l t  o f  a r e g i s t r a t i o n  o f  a l and  charge made 
wi thout  r easonab le  cause. That  would h e l p  t o  b r ing  t h e  two 
systems i n t o  l i n e  and p rov ide  an e x t r a  d e t e r r e n t  t o  t h e  
making o f  u n j u s t i f i a b l e  a p p l i c a t i o n s .  

126. There i s  one o t h e r  way in  which it seems t o  us t h a t  
t h e  u n r e g i s t e r e d  system might perhaps .be improved wi thout  
i n t roduc ing  major a d m i n i s t r a t i v e  changes. I t  i s  t h a t  
a p p l i c a t i o n s  f o r  r e g i s t r a t i o n  o f  land charges137 (or p o s s i b l y  
only e s t a t e  c o n t r a c t s )  shou ld  n o t  be accep ted  by the  
Reg i s t ry  u n l e s s  they  a r e  counters igned  by t h e  person a g a i n s t  
whose name t h e  r e g i s t r a t i o n  i s  sought ( o r  h i s  s o l i c i t o r s )  o r  
a r e  suppor t ed  by a s t a t u t o r y  d e c l a r a t i o n  by  the person 
c la iming  t h e  b e n e f i t  o f  t h e  charge ,  whether t h e  a p p l i c a t i o n  
is  made by a s o l i c i t o r  o r  n o t .  
r e g i s t e r e d  and u n r e g i s t e r e d  sys tems c l o s e r  i n t o  l i n e  and woulc 
wi thout  p l a c i n g  a g r e a t  burden  on a p p l i c a n t s ,  provide a 
f u r t h e r  d e t e r r e n t  a g a i n s t  r e g i s t r a t i o n s  made on fl imsy grounds 

That aga in  would b r ing  t h e  

136 

137 

Jones  v. Morgan, The T i m e s ,  11 December 1973 (Brightman J 

An excep t ion  would have t o  be made f o r  charges under 
t h e  Matrimonial  Homes Act 1967 ( i . e .  Class F Land 
Charges) .  
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1 2 7 .  I t  has been suggested t o  us t h a t  e s t a t e  con t r ac t  
r e g i s t r a t i o n s  should only remain v a l i d  f o r  a r e l a t i v e l y  
s h o r t  time un le s s  t h e  person a g a i n s t  whose name t h e  
r e g i s t r a t i o n  was made consented t o  t h e  r e g i s t r a t i o n .  That 
would fo rce  t h e  person seeking t o  uphold the e x i s t e n c e  of 
t h e  con t r ac t  t o  apply t o  t h e  c o u r t .  

128 .  While w e  can s e e  the m e r i t s  of  t h i s  sugges t ion  i n  
r e l a t i o n  t o  any case  where t h e  p r o p r i e t y  of r e g i s t e r i n g  an 
e s t a t e  con t r ac t  i s  open t o  doubt ,  cases of t h a t  k i n d  a r e ,  
we suspec t ,  r e l a t i v e l y  r a r e ,  and w e  question whether  it would 
be r i g h t  t o  adopt it as  a r u l e  o f  general  a p p l i c a t i o n .  In 
t h e  case o f  most purchases - a t  any r a t e  where t h e  completion 
d a t e  i s  no t  unusua l ly  f a r  ahead and the re  i s  n o t h i n g  t o  
i n d i c a t e  t h a t  t h e  vendor may go back on h i s  b a r g a i n  - the  
purchaser  does n o t  f e e l  t h a t  t h e r e  i s  any need t o  r e g i s t e r  
an e s t a t e  c o n t r a c t  aga ins t  h i s  vendor.  I t  i s  o n l y  where 
something is  unusual ( o r  susp ic ious )  t h a t  t h e  r e g i s t r a t i o n  
of an e s t a t e  c o n t r a c t  w i l l  i n  t h e  ordinary way b e  considered 
and it  i s ,  of cour se ,  i n  j u s t  t ha t  s o r t  of case t h a t  the 
vendor 's  consent might not  be forthcoming. In t h o s e  
circumstances we do n o t  f e e l  t h a t  t h e  purchaser ought t o  
be forced i n t o  c o u r t  t o  prevent h i s  r e g i s t r a t i o n  f r o m  
becoming v a l u e l e s s .  
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PART E CAUTIONS AGAINST FIRST REGISTRATION 

1 2 9 .  I n  a sense,  cau t ions  aga ins t  r e g i s  t r a t ion  seem o u t  
of place i n  a paper dea l ing  w i t h  i n t e r e s t s  i n  r e g i s t e r e d  
land s i n c e ,  a s  t h e i r  name i n d i c a t e s ,  t hey  o n l y  a r i s e  when 
the  t i t l e  t o  t h e  land i s  n o t  y e t  r e g i s t e r e d .  But they have 
many of t h e  f e a t u r e s  of t h e  caut ion a g a i n s t  dealings and are 
d e a l t  with i n  t h e  same p a r t  o f  t he  A c t .  

130. The cau t ion  a g a i n s t  f i r s t  r e g i s t r a t i o n ,  l i k e  a 
caut ion a g a i n s t  deal ings i n  i t s  present  form, is  a warning 
device.  I ts  purpose i s  t o  prevent  a person who has an 
i n t e r e s t  i n  l and  from l o s i n g  t h a t  i n t e r e s t  o r  having i t  
prejudiced i n  the  event of a r e l evan t  e s t a t e  i n  the land 
becoming r e g i s t e r e d  with a c l e a r  t i t l e  i n  favour  of someone 
e l s e  a s  p r o p r i e t o r .  I t  may be lodged by any person having 
o r  claiming an i n t e r e s t  i n  un reg i s t e red  l a n d  t h a t  would 
e n t i t l e  him t o  ob jec t  t o  a d i s p o s i t i o n  of t h e  e s t a t e  w i t h o u t  
h i s  consent.  13' 
caut ion has  t o  be lodged s t a t i n g ,  among o t h e r  things,  t h e  
na tu re  of t h e  c a u t i o n e r ' s  i n t e r e s t .  139 A s  w i t h  a cau t ion  
aga ins t  d e a l i n g s ,  a person who lodges a c a u t i o n  against  f i r s t  
r e g i s t r a t i o n  without  r easonab le  cause i s  l i a b l e  t o  compensate 
anybody who thereby s u s t a i n s  damage. 

A s t a t u t o r y  dec la ra t ion  i n  support  of t h e  

140 

131. When a caut ion a g a i n s t  f i r s t  r e g i s t r a t i o n  has been 
lodged, t h e  e s t a t e  which it purpor t s  t o  a f f ec t  w i l l  not b e  
r e g i s t e r e d  without  the c a u t i o n e r  being given n o t i c e  and 
being given an opportuni ty  t o  intervene.  141 

138 Sec t .  53(1) .  

139 Sect .  53(2) .  

1 4 0  Sec t .  56(3) .  

1 4 1  Sec t .  53(3) .  
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132. 
o f  cau t ions  a g a i n s t  f i r s t  r e g i s t r a t i o n  t o  cases  where the  
c a u t i o n e r  has an i n t e r e s t  which e n t i t l e s  him t o  o b j e c t  t o  
a d i s p o s i t i o n  o f  t h e  l and  wi thou t  h i s  consent,  such  cautions 
a r e ,  i n  p r a c t i c e ,  accepted  by t h e  Reg i s t ry  i n  r e s p e c t  of 
i n t e r e s t s  which may n o t  s t r i c t l y  s a t i s f y  t h a t  c o n d i t i o n .  
Indeed, t h e  p r e s c r i b e d  f o r m  of s t a t u t o r y  d e c l a r a t i o n  i n  
suppor t  of t h e  c a u t i o n  l i s t s ,  a s  examples of c a u t i o n a b l e  
i n t e r e s t s ,  i n t e r e s t s  which would n o t  n e c e s s a r i l y  e n t i t l e  t he  
c a u t i o n e r  t o  o b j e c t  t o  a d i s p o s i t i o n  o f  the  l a n d  wi thout  h i s  
consent .  14’ An e q u i t a b l e  mortgage c r e a t e d  by a memorandum 
of  charge under hand i s  one such  i n t e r e s t :  a s a l e  of t he  
l and  would t a k e  e f f e c t  s u b j e c t  t o  t h e  mortgage, b u t  the  
mortgagee could  n o t  a c t u a l l y  p r e v e n t  a s a l e  from t a k i n g  p l ace ;  
and t h e  mortgage may n o t  exc lude  t h e  p r o p r i e t o r ’ s  powers of 
l e a s i n g .  The p r a c t i c e  of t h e  R e g i s t r y  is  i n d i c a t e d  in  the  
fo l lowing  e x t r a c t  from Ruoff and Roper:- 

Although t h e  A c t  i t s e l f  con f ines  t h e  a p p l i c a b i l i t y  

143 

“ I t  must n o t  be thought t h a t  t he  examples .., 
which appea r  i n  the  Rules themselves c i rcumscr ibe  
t h e  n a t u r e  o r  e x t e n t  of cau t ionab le  i n t e r e s t s .  
For example, a landowner having  the b e n e f i t  of 
an easement o r  r e s t r i c t i v e  covenant may wish  t o  
ensu re  t h a t  when t h e  t i t l e  o f  t h e  burdened land 
is r e g i s t e r e d  h i s  own r i g h t s  w i l l  be p r o t e c t e d  on 
the  r e g i s t e r  of t i t l e .  And i n  any c i rcumstances  
i n  which t h e r e  may be a con ten t ion  i n  r e g a r d  t o  
the  ownership o r  enjoyment o f  land t h e  lodgment 
of a c a u t i o n  a g a i n s t  f i r s t  r e g i s t r a t i o n  may be a 
prudent  p recau t ion .  I t  i s  n o t  necessa ry ,  
however, t h a t  an element o f  d i spu te  s h o u l d  be 
p r e s e n t .  Legal mortgagees of u n r e g i s t e r e d  
land  i n  a compulsory a r e a  which has n o t  y e t  
become s u b j e c t  t o  a l i a b i l i t y  t o  compulsory 
r e g i s t r a t i o n  sometimes p r o t e c t  t h e i r  i n t e r e s t s  
by c a u t i o n .  The q u e s t i o n  whether ,  o r  how far  
a s h a r e  i n  proceeds of s a l e  confers  a r i g h t  of 
cau t ion ing  i s  d i scussed  e l sewhere .  However, t he  
requirement t h a t  t h e  c a u t i o n e r  should have  o r  
claim t o  have such an i n t e r e s t  i n  t h e  l a n d  a s  
e n t i t l e s  him t o  o b j e c t  t o  any d i s p o s i t i o n  
the reo f  be ing  made wi thou t  h i s  consent i s  
somewhat l i b e r a l l y  i n t e r p r e t e d  by t h e  Land 
Reg i s t ry  because it i s  m a n i f e s t l y  d e s i r a b l e  
t h a t  c a u t i o n s  o f  t h i s  n a t u r e  should be accep ted  
i n  a l l  r easonab le  cases .  Accordingly t h e  word 

1 4 2  Land R e g i s t r a t i o n  Rules 1925, Schedule, Form 14 .  
143  Page 273 ( f o o t n o t e s  omi t t ed ) .  
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' d i s p o s i t i o n '  i s  t r e a t e d  as  meaning a d i s p o s i t i o n  
f r e e  from incumbrances, l ea ses  and o t h e r  
i n t e r f e r e n c e s  w i t h  abso lu te  ownership.  The r e s u l t  
i s  t h a t  almost any person  i n t e r e s t e d  can apply ,  
a l though  the  l i a b i l i t y  i n  damages o f  a person 
lodg ing  a cau t ion  wi thou t  r easonab le  cause i f  
anyone s u f f e r s  l o s s  thereby  must b e  borne i n  
mind." 

133. I t  seems t o  us t o  b e  r i g h t  i n  p r i n c i p l e  t h a t  c a u t i o n :  
a g a i n s t  f i r s t  r e g i s t r a t i o n  shou ld  be a v a i l a b l e  t o  ensure  
t h a t  l and  i s  n e i t h e r  wrongly r e g i s t e r e d  n o r  r e g i s t e r e d  i n  
such a way t h a t  r i g h t s  p r o t e c t a b l e  on t h e  r e g i s t e r  a r e  n o t  
en te red .  We e n t i r e l y  ag ree  t h e r e f o r e  w i t h  t h e  approach 
which is  adopted by t h e  R e g i s t r y .  I f ,  however, t he re  i s  
t o  be l e g i s l a t i o n  amending t h e  Act,  we t h i n k  t h a t  it s h o u l d  
make i t  a b s o l u t e l y  c l e a r  t h a t  a caut ion  a g a i n s t  f i r s t  
r e g i s t r a t i o n  i s  a v a i l a b l e  t o  anybody who h a s  o r  claims an 
i n t e r e s t  i n  t h e  land which i s  capable o f  r e g i s t r a t i o n  o r  
p r o t e c t i o n  on the  r e g i s t e r .  I f  such a change were t o  b e  
made i t  might a l s o  be d e s i r a b l e  t o  change t h e  f u l l  name o f  
t h i s  type  of caut ion  t o  remove the  i m p l i c a t i o n  t h a t  it can  
only  be used  t o  prevent  a f i r s t  r e g i s t r a t i o n .  The purpose  
of such a c a u t i o n  should  b e  t o  ensure t h a t  f i r s t  r e g i s t r a t i o r  
does n o t  t a k e  p l ace  wi thou t  r ega rd  t o  t h e  i n t e r e s t  n o t i f i e d  
by t h e  c a u t i o n .  

134. Although we a r e  n c t  aware o f  any widespread c r i t i c i s n  
of t h e  way i n  which t h e  c a u t i o n  aga ins t  f i r s t  r e g i s t r a t i o n  
procedure o p e r a t e s ,  c e r t a i n  ma t t e r s  have been  brought t o  o u r  
a t t e n t i o n .  F i r s t ,  i t  i s  s a i d  t h a t  t he  R e g i s t r y ,  i n  n o t  g i v i r  
a narrow c o n s t r u c t i o n  t o  s e c t i o n  53(1) , t o o  r e a d i l y  a c c e p t s  
cau t ions  a g a i n s t  f i r s t  r e g i s t r a t i o n .  That  p o i n t  we have a l r f  
d iscussed .  Secondly, it i s  suggested t h a t  t h e  landowner 
should immediately be n o t i f i e d  of a c a u t i o n e r ' s  a p p l i c a t i o n  , 
and given an oppor tun i ty  t o  o b j e c t .  T h i r d l y ,  it is  sugges t ec  
t h a t  t h e  Chief Land R e g i s t r a r  should be a b l e  t o  determine 
the  c a u t i o n e r ' s  r i g h t s  ( i f  any) a t  t he  t ime  when the  c a u t i o n  
i s  lodged, and n o t  merely when an a p p l i c a t i o n  is  made t o  
r e g i s t e r  t h e  t i t l e  t o  the  l a n d .  
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135. We accep t  t h a t  a cau t ion  a g a i n s t  f i r s t  r e g i s t r a t i o n  
may c o n s t i t u t e  a b l i g h t  on t h e  t i t l e  t o  u n r e g i s t e r e d  land ,  
and t h a t  it i s  p o s s i b l e  f o r  t h e  procedure  t o  be misused in  
t h e  same way, and f o r  t he  same purposes ,  as  t h e  procedure 

144 f o r  r e g i s t e r i n g  l a n d  charges a t  t h e  Land Charges Reg i s t ry .  
I t  i s ,  however, wor th  observ ing  t h a t  t h e  p r a c t i c a l  problem o f  
g e t t i n g  r i d  o f  s p u r i o u s  e n t r i e s  i s  more e a s i l y  s o l v e d  where 
t h e  t i t l e  t o  t h e  l a n d  is  t o  be r e g i s t e r e d  than when it  i s  n b t ,  
because t h e  warning-off procedure i s  a v a i l a b l e  and i t  may 
n o t  be necessa ry  t o  apply t o  t h e  c o u r t .  

136. In t h e  p r e s e n t  contex t  t h e r e  a r e ,  we t h i n k ,  two p o i n t s  
which must be f i r m l y  borne i n  mind. The f i r s t  i s  t h a t  the 
only  purpose o f  a cau t ion  a g a i n s t  f i r s t  r e g i s t r a t i o n  is  t o  
ensu re  t h a t  t h e  c a u t i o n e r  w i l l  o b t a i n  the  n e c e s s a r y  p ro tec t ion  
f o r  h i s  i n t e r e s t  i f  and when t h e  t i t l e  t o  t h e  l a n d  a f f ec t ed  
comes t o  be r e g i s t e r e d .  U n t i l  t h e n  t h e  c a u t i a  has no formal 
e f f e c t  whatever.  Secondly, s i n c e  t h e  land i s  b y  d e f i n i t i o n  
u n r e g i s t e r e d  l a n d  a t  t h e  time when t h e  en t ry  o f  such  a cau t ion  
i s  a p p l i e d  f o r ,  t h e  Reg i s t ry  knows noth ing  about  t h e  t i t l e ,  
o r  t h e  i n d e n t i t y  o f  those  i n t e r e s t e d  i n  opposing t h e  en t ry  
o f  a cau t ion .  An a p p l i c a t i o n  for a caut ion  is  made ex p a r t e  
and t h e  R e g i s t r y  can only a c t  on t h e  s t r e n g t h  o f  t h e  f a c t s  
p u t  t o  them. I f  t h e  s t a t u t o r y  d e c l a r a t i o n  i n  s u p p o r t  appears 
t o  d i s c l o s e  t h e  e x i s t e n c e  of a cau t ionab le  i n t e r e s t  the  
Reg i s t ry  must, it seems t o  us ,  a c t  a s  i f  t h e  i n t e r e s t  were 
cau t ionab le .  I t  would n o t ,  we t h i n k ,  be p r a c t i c a b l e  o r  
d e s i r a b l e  t o  r e q u i r e  t h e  Chief Land Reg i s t r a r  t o  s e rve  n o t i c e s  
and a d j u d i c a t e  i n  t h e  ma t t e r  o the rwise  than a t  t h e  time when 
t h e  t i t l e  is  deduced t o  the  R e g i s t r y  on an a p p l i c a t i o n  t o  
r e g i s t e r  it. 

144 See P a r t  D ,  above. 
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137. Nor do we th ink  t h a t  it would be p r a c t i c a b l e  t o  l i m i t  
t he  procedure t o  cases  where t h e  c a u t i o n e r ' s  a p p l i c a t i o n  
i s  suppor t ed  by t h e  consent  o f  a l l  those  whose i n t e r e s t s  
would be a f f e c t e d  by t h e  e n t r y  of a c a u t i o n  ( i n  o ther  words ,  
t r e a t i n g  an a p p l i c a t i o n  f o r  a cau t ion  a g a i n s t  f i r s t  
r e g i s t r a t i o n  as i f  it were f o r  a n o t i c e  r a t h e r  than f o r  a 
c a u t i o n ) .  Qui te  a p a r t  from t h e  d i f f i c u l t y  o f  knowing whe the r  
a l l  t h e  n e c e s s a r y  consents  had  been o b t a i n e d ,  it seems t o  
us t h a t  t h e  cau t ion  procedure  i s  r e a l l y  des igned  f o r  j u s t  
those  cases  where, because of some doubt o r  d i spu te ,  such  
consents  cou ld  n o t  be r e a d i l y  obta ined .  Der iva t ive  i n t e r e s t s  
which a r e  admi t t ed  by the. a p p l i c a n t  f o r  f i r s t  r e g i s t r a t i o n  
w i l l  normal ly  appear on t h e  a p p l i c a t i o n ;  it i s  the  o t h e r s  
which a r e  i n  s p e c i a l  need o f  p r o t e c t i o n  a t  t h a t  s t age ,  and 
it is t h i s  c a u t i o n  procedure which g ives  t h e  claimants an 
oppor tun i ty  of b r ing ing  them, i n  advance, t o  t h e  n o t i c e  o f  
t h e  Reg i s t ry .  

138. I t  fo l lows  from what w e  have said t h a t  we do n o t  
a t  p r e s e n t  b e l i e v e  t h a t  it would be p o s s i b l e  t o  prevent 
t h e  o c c a s i o n a l  misuse of t h e  procedure f o r  e n t e r i n g  c a u t i o n s  
a g a i n s t  f i r s t  r e g i s t r a t i o n  by adopting r e s t r i c t i v e  r u l e s .  
The s i t u a t i o n  i s  very s imi la r  t o  t h a t  a r i s i n g  in  r e l a t i o n  
t o  t h e  r e g i s t r a t i o n  of  e s t a t e  c o n t r a c t s  a t  the Land Charges 
Reg i s t ry ;  and i n  r e l a t i o n  t o  t h a t  we have a l r e a d y  s u g g e s t e d  
t h a t  t h e  on ly  p r a c t i c a b l e  sa fegua rds  l i e  i n  r equ i r ing  a 
s t a t u t o r y  d e c l a r a t i o n  i n  e v e r y  case ,  and i n  providing a r i g h t  
of a c t i o n  a g a i n s t  a c a u t i o n e r  who has a c t e d  wi thout  reasonabl i  
cause.  Changes i n  the  l a w  may be r equ i r ed  i f  those sa fegua rd :  
a r e  t o  e x i s t  i n  r e l a t i o n  t o  r e g i s t r a t i o n s  a t  t h e  Land Charges  
Reg i s t ry ;  b u t  no such amendment i s  c a l l e d  f o r  i n  r e l a t i o n  t o  
caut ions  a g a i n s t  f i r s t  r e g i s t r a t i o n ,  because  both the  
necessary  p r o v i s i o n s  a r e  a l r e a d y  i n  t h e  A c t .  

139. The Land Charges A c t  1972 ( in  s e c t i o n  l(6)) g ives  
power t o  t h e  c o u r t  t o  o r d e r  an e n t r y  i n  t h e  r e g i s t e r  of 
l and  charges  t o  be vaca ted .  
r e l a t i o n  t o  e n t r i e s  made i n  t h e  r e g i s t e r  o f  a t i t l e  kep t  

No such p r o v i s i o n  is  needed i n  
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under the  Land R e g i s t r a t i o n  A c t  1925, f o r  power is given 
under s e c t i o n  82 of t h a t  Act t o  r e c t i f y  the r e g i s t e r .  A 
cau t ion  aga ins t  f i r s t  r e g i s t r a t i o n  i s  n o t ,  however, entered 
i n  a r e g i s t e r  o f  t i t l e  (s ince,  by d e f i n i t i o n ,  no such 
r e g i s t e r  e x i s t s  a t  t h e  s t age  when it i s  lodged) and there  is  
no s p e c i f i c  p rov i s ion  i n  the Act g iv ing  the c o u r t  power t o  
d i r e c t  the removal of t he  cau t ion  as a matter a n c i l l a r y  t o  
a subs t an t ive  dec i s ion  aga ins t  t h e  ex i s t ence  o f  t h e  cautioned 
i n t e r e s t .  The c o u r t  would, doub t l e s s ,  make such an order 
under i t s  inhe ren t  j u r i s d i c t i o n ;  b u t  i t  would seem more 
c o n s i s t e n t  t o  inc lude  the  power i n  t h e  l e g i s l a t i o n .  

79 



PART F SUMMARY OF PROVISIONAL CONCLUSIONS 

A s  t o  p r o t e c t i o n  of i n t e r e s t s  i n  r e g i s t e r e d  l and  
( P a r t  B.  Paragraphs 5-98). 

(a) Genera l ly  

1. The purpose i n  a r e g i s t e r e d  l and  system of hav ing  
n o t i c e s  and r e s t r i c t i o n s  on t h e  one hand and cautions on t h e  
o t h e r  is t o  enab le  a d i s t i n c t i o n  t o  be drawn between e n t r i e s  
which a r e  con ten t ious  and t h o s e  which a r e  n o t .  Under t h e  
e x i s t i n g  l a w  t h i s  d i s t i n c t i o n  i s  no t  c l e a r l y  drawn. 
Accordingly we sugges t  t h e  adopt ion  of a new procedure f o r  
p r o t e c t i n g  i n t e r e s t s  on t h e  r e g i s t e r  based  on the fo l lowing  
p r i n c i p l e s  : 

( i l  

( i i )  

( i i i )  

an i n t e r e s t  which i s  no t  d i s p u t e d  by the  
p r o p r i e t o r  s h o u l d  always be p r o t e c t e d  by 
n o t i c e  o r ,  where appropr i a t e ,  r e s t r i c t i o n ;  

an i n t e r e s t  d i s p u t e d  by t h e  p r o p r i e t o r  
should  be p r o t e c t e d  by c a u t i o n ;  

consequently ( s u b j e c t  t o  t h e  except ions  
mentioned i n  3 below) t h e r e  s h o u l d  be no 
i n t e r e s t s  which a r e  p r o t e c t a b l e  only by 
n o t i c e  ( o r  r e s t r i c t i o n ) ,  o r  o n l y  by caut ion .  

and 

(Paragraphs 5 7  and 58) 

2 .  Under t h e  proposed new procedure t h e  appl icant  would 
i n  a l l  c a s e s  apply i n i t i a l l y  f o r  the e n t r y  o f  a n o t i c e  o r ,  
where a p p r o p r i a t e ,  a r e s t r i c t i o n .  A n o t i c e  o r  r e s t r i c t i o n  
would be e n t e r e d  i f  t h e  c a s e  i s  one covered b y  paragraph 3 
below o r  ( a s  appropr i a t e )  t h e  p r o p r i e t o r  consents  o r  does 
no t  o b j e c t  fo l lowing  h i s  b e i n g  n o t i f i e d  o f  t h e  a p p l i c a t i o n  
by t h e  Reg i s t ry .  I f  t h e  p r o p r i e t o r  o b j e c t s ,  a caution w i l l  
be en te red .  In t h e  event o f  c o n f l i c t  between competing 
i n t e r e s t s ,  such a cau t ion  would have t h e  same e f f e c t  on 
p r i o r i t i e s  as a n o t i c e  o r  r e s t r i c t i o n  would have had. In a 
doub t fu l  case t h e  Chief Land R e g i s t r a r  might  r equ i r e  t h e  
a p p l i c a n t  t o  make a s t a t u t o r y  d e c l a r a t i o n  i n  support  of the  
a p p l i c a t i o n .  (Paragraph 59) 
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3 .  The consent  o f  t h e  p r o p r i e t o r  i s  no t  a r e l e v a n t  
cons ide ra t ion  where the  e n t r y  on t h e  r e g i s t e r  i s  o f  r i g h t s  
under a charg ing  o r d e r  o r  r i g h t s  o f  occupation of  a spouse 
under the  Matrimonial  Homes Act 1967. Such r i g h t s  should 
accord ingly  always be p r o t e c t e d  by n o t i c e  (and n e v e r  by 
c a u t i o n ) .  (Paragraph 60) 

4 .  A person  who wi thout  r easonab le  cause causes  a n o t i c e  
o r  r e s t r i c t i o n  t o  be en te red  on t h e  r e g i s t e r  s h o u l d  be l i a b l e  
t,o compensate anybody who the reby  s u f f e r s  damage. (Paragraph 63) 

5. I t  shou ld  be made c l e a r  t h a t  those  " e q u i t i e s "  which 
i n  r e l a t i o n  t o  u n r e g i s t e r e d  l and ,  a r e  no t  r e g i s t r a b l e  land 
charges  but  a r e  n e v e r t h e l e s s  e n f o r c e a b l e  a g a i n s t  a purchaser 
w i t h  n o t i c e  a r e  s i m i l a r l y  e n f o r c e a b l e  where t h e  t i t l e  t o  
t h e  land  i s  r e g i s t e r e d  even i f  t h e y  do no t  appear  on the  
r e g i s t e r .  A per son  claiming t o  be  e n t i t l e d  t o  such  an equ i ty  
should  be a b l e  t o  apply  f o r  n o t i c e  of i t  t o  be e n t e r e d  on 
t h e  r e g i s t e r  under  t h e  new procedure  mentioned i n  2 above. 
( Paragraphs 65 and 66) 

6. The p r o v i s i o n s  conta ined  i n  s e c t i o n  49(1) (d) and t h e  
p rov i so  t o  s e c t i o n  49(2) under which c e r t a i n  matters a re  
p r o t e c t a b l e  by n o t i c e  where a r e s t r i c t i o n  would b e  more 
a p p r o p r i a t e  shou ld  be repea led .  (Paragraphs 67 and 68) 

(b) Mortgages and charges 

7. There s h o u l d  be a new scheme f o r  t he  c r e a t i o n  and 
p r o t e c t i o n  o f  mortgages and charges  of r e g i s t e r e d  land. 
Under it t h e r e  would be only  one k i n d  of charge which must 
be by ins t rument  and any d i s t i n c t i o n  between " l e g a l "  and 
"equi tab le"  charges  of  r e g i s t e r e d  l and  would cease t o  e x i s t .  
The charge would be capable o f  b e i n g  r e g i s t e r e d  b u t  
r e g i s t r a t i o n  would, where t h e  cha rge  i s  n o t  by deed ,  r equ i r e  
t h e  leave  o f  t h e  c o u r t .  When r e g i s t e r e d  t h e  p r o p r i e t o r  of 
t h e  charge would have t h e  f u l l  powers of a l e g a l  mortgagee. 
(Paragraph 76) 
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8. A r e g i s t r a b l e  charge could,  as a less expensive 
a l t e r n a t i v e  t o  r e g i s t r a t i o n ,  be p ro tec t ed  and obtain p r i o r i t y  
by being noted on the r e g i s t e r .  Before r e a l i s a t i o n  a n o t e d  
charge would have t o  be r e g i s t e r e d .  (Paragraph 76) 

9 .  A charging order  on r e g i s t e r e d  l a n d  should be t r e a t e d  
as a charge c r e a t e d  under hand. I t  could t h u s  be r e g i s t e r e d  
with the  l eave  of the c o u r t .  (Paragraph 84) 

10. A f l o a t i n g  charge by a company would no t  be r e g i s t r a b l  
u n t i l  it c r y s t a l l i z e d  bu t  would be p r a t e c t a b l e  by n o t i c e  or, 
i f  disputed,  by caut ion.  (Paragraph 82) 

11. Deposit  of a land ( o r  charge) c e r t i f i c a t e  should,  by 
i t s e l f ,  no longe r  c r e a t e  a charge over t h e  l a n d  (or  charge) 
concerned. (Paragraphs 78-80) 

1 2 .  The mortgage cau t ion ,  t h e  no t i ce  o f  depos i t  and t h e  
r e s t r i c t i o n  should no longer  b e  ava i l ab le  as means of 
p r o t e c t i n g  charges of r e g i s t e r e d  land. (Paragraph 76) 

(c) Production of c e r t i f i c a t e s  of t i t l e  b e f o r e  e n t r i e s  
can be made on the r e g i s t e r  

13. C e r t i f i c a t e s  of t i t l e  should,  as  now, be produced t o  
the  Regis t ry  on the  occasion o f  t he  r e g i s t r a t i o n  of a t r a n s f e r  
o r  where an e n t r y  i s  t o  be made of a d e r i v a t i v e  i n t e r e s t  
which i s  r e q u i r e d  by the A c t  t o  be completed by r e g i s t r a t i o n .  
But product ion of t he  c e r t i f i c a t e  should no longer  be 
required on an app l i ca t ion  t o  r e g i s t e r  a t r a n s f e r  o r  a 
charge where t h e  c e r t i f i c a t e  is  known t o  t h e  Regis t ry  t o  b e  
i n  the hands of a p r i o r  mortgagee. (Paragraphs 93 and 108-lo! 

1 4 .  Production t o  the  Reg i s t ry  of t he  c e r t i f i c a t e  of 
t i t l e  should cease t o  be - e s s e n t i a l  where t h e  app l i ca t ion  is 
f o r  t h e  e n t r y  of a no t i ce  o r  r e s t r i c t i o n  t o  p r o t e c t  a 
de r iva t ive  i n t e r e s t  which does no t  have t o  be completed by 
r e g i s t r a t i o n .  (Paragraph 94) 
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1 5 .  The o b l i g a t i o n  on a p r o p r i e t o r  (under s e c t i o n  110 o f  
t h e  Act) t o  lodge h i s  c e r t i f i c a t e  ( i f  it is  n o t  a l r eady  in  
t h e  Regis t ry)  t o  meet an a p p l i c a t i o n  t o  r e g i s t e r  c e r t a i n  
d e r i v a t i v e  i n t e r e s t s  should be extended t o  cover  a l l  c l a s ses  
of d e r i v a t i v e  i n t e r e s t  c r ea t ed  f o r  value out  o f  r eg i s t e red  
land and f o r  which p r o t e c t i o n  on t h e  r e g i s t e r  i s  necessary.  

(Paragraph 96) 

16. I f  an a p p l i c a n t  is unable t o  proceed w i t h  an a p p l i c a t i o n  
t o  r e g i s t e r  an i n t e r e s t  because t h e  p r o p r i e t o r  f a i l s  t o  
comply with h i s  o b l i g a t i o n  t o  produce h i s  c e r t i f i c a t e  t o  
t h e  Regis t ry ,  t h e  app l i can t  sh’ould, before t h e  app l i ca t ion  
is cancel led,  be e n t i t l e d  t o  have a caution e n t e r e d  as of 
t h e  da t e  o f  t h e  d e l i v e r y  o f  t h e  app l i ca t ion  f o r  r e g i s t r a t i o n .  

(Paragraph 9 7 )  

17. Production o f  c e r t i f i c a t e s  should no l o n g e r  be 
r equ i r ed  be fo re  r e g i s t r a t i o n  o f  c e r t a i n  f i n a n c i a l  s t a t u t o r y  
l and  charges (e.g. l o c a l  land cha rges ) ,  which must be 
r e g i s t e r e d  be fo re  they can be r e a l i s e d .  (Paragraph 98) 
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A s  t o  p r i o r i t i e s  o f  i n t e r e s t s  i n  r e g i s t e r e d  l a n d  

( P a r t  C. Paragraphs 99-117)  

1. An unpro tec t ed  f i n a n c i a l  charge o f  r e g i s t e r e d  l a n d  
should  be postponed t o  any i n t e r e s t ,  whether  f i n a n c i a l  o r  
n o t ,  acqu i r ed  f o r  value and p r o t e c t e d  on t h e  r e g i s t e r .  

(Paragraph  110) 

2 .  Where a f i n a n c i a l  cha rge ,  having i n i t i a l l y  been n o t e d ,  
i s  subsequent ly  r e g i s t e r e d  i t  should  on r e g i s t r a t i o n  have 
p r i o r i t y  ove r  any land  charge  which was n o t  du ly  p r o t e c t e d  
on t h e  r e g i s t e r  be fo re  the.  f i n a n c i a l  charge was o r i g i n a l l y  
p ro tec t ed .  (Paragraph  110) 

3. A mortgagee who i n t e n d s  t o  p r o t e c t  h i s  charge by 
n o t i c e  under t h e  new procedure  should be a b l e ,  by making an 
o f f i c i a l  s e a r c h  and lodging  h i s  a p p l i c a t i o n  w i t h i n  the  
p re sc r ibed  t ime ,  t o  ob ta in  t h e  same p r i o r i t y  f o r  h i s  charge  
a s  i f  h i s  a p p l i c a t i o n  had been f o r  the  r e g i s t r a t i o n  of t h e  
charge.  (Paragraph  113) 

4 .  Where a r e g i s t e r e d  cha rge  i s  made f o r  secur ing  
f u r t h e r  advances,  t h e  Chief Land R e g i s t r a r  i s  by s e c t i o n  30 
of t he  Act under  an o b l i g a t i o n  t o  n o t i f y  t h e  p r o p r i e t o r  o f  
t h e  charge b e f o r e  making any e n t r y  i n  t h e  r e g i s t e r  which 
would p r e j u d i c e  t h e  p r i o r i t y  o f  any f u r t h e r  advances. I t  
i s  sugges ted  t h a t  t h e  Chief Land Reg i s t r a r  shou ld  no l o n g e r  
be under t h i s  o b l i g a t i o n .  (Paragraph  1 1 7 )  
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A s  t o  t h e  p r o t e c t i o n  of e s t a t e  c o n t r a c t s  
(Unregis te red  l and)  

( P a r t  D. Paragraphs  118-128) 

1. There may be  a case f o r  i n t roduc ing  i n t o  t h e  system 
f o r  r e g i s t e r i n g  i n t e r e s t s  a f f e c t i n g  u n r e g i s t e r e d  l and  under 
t h e  Land Charges A c t  1 9 7 2  a p r o v i s i o n ,  cor responding  t o  
s e c t i o n  56(3) o f  t h e  Land R e g i s t r a t i o n  Act 1925, t o  the  
e f f e c t  t h a t  a person  who causes  an e n t r y  t o  be  made i n  the 
r e g i s t e r  o f  l a n d  charges wi thou t  reasonable  cause  w i l l  be 
l i a b l e  t o  compensate anybody who thereby  s u s t a i n s  damage. 

(Paragraph  1 2 5 )  

2 .  I t  i s  sugges t ed  t h a t  a p p l i c a t i o n s  f o r  r e g i s t r a t i o n  
o f  e s t a t e  c o n t r a c t s  a f f e c t i n g  u n r e g i s t e r e d  l a n d  might be 
accep tab le  only  i f  counters igned  by t h e  person  a g a i n s t  whom 
r e g i s t r a t i o n  i s  sough t  o r  suppor t ed  by a s t a t u t o r y  
d e c l a r a t i o n  by t h e  person c l a iming  t h e  b e n e f i t  o f  the  charge. 
(This r u l e  cou ld  be widened t o  ex tend  t o  l and  charges 
gene ra l ly . )  (Paragraph  126) 

~ 
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As t o  cau t ions  aga ins t  f i r s t  r e g i s t r a t i o n  

(Pa r t  E.  Paragraphs 129-139)  

1. The A c t  should be amended t o  make i t  c l e a r  t h a t  a 
caut ion a g a i n s t  f i r s t  r e g i s t r a t i o n  is  a v a i l a b l e  t o  anybody 
who has o r  claims an i n t e r e s t  which, i f  t h e  l and  were 
r e g i s t e r e d ,  would be capable o f  r e g i s t r a t i o n  o r  p ro tec t ion  
on the  r e g i s t e r .  (Paragraph 1 3 3 )  

2 .  Power should expres s ly  be given t o  t h e  court t o  
d i r e c t  t he  c a n c e l l a t i o n  o f  a cau t ion  a g a i n s t  f i r s t  
r e g i s t r a t i o n .  (Paragraph 1 3 9 )  
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