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THE LAW COMMISSION 

THE INCAPACITATED PRINCIPAL 

PART I INTRODUCTION 

The problem of t h e  i n c a p a c i t a t e d  p r i n c i p a l  

1. The q u e s t i o n  of t h e  e f f e c t  o f  mental i n c a p a c i t y  on 
agency f i r s t  came t o  our  a t t e n t i o n  when we were c o n s i d e r i n g  
t h e  law r e l a t i n g  t o  powers of  a t t o r n e y .  The a u t h o r i t y  
confer red  by a power of a t t o r n e y  i s  revoked by t h e  supervening 
mental i n c a p a c i t y  of  t h e  donor.' T h i s  i s  p a r t  of t h e  general  
law of  agency and appears  t o  be founded on t h e  p r i n c i p l e  t h a t  
"where such a change occurs  t o  the p r i n c i p a l  t h a t  he  can no 
longer  a c t  f o r  himself, t h e  agent  whom he has a p p o i n t e d  can 
no longer  a c t  f o r  him.'I2 
' i i t torneytf3 we sugges ted  t h a t  it might  be convenient  i f  it 
were p o s s i b l e  t o  g r a n t  a power o f  a t t o r n e y  under which t h e  
donee would be e n t i t l e d  t o  cont inue  t o  handle t h e  a f f a i r s  of 
t h e  donor, no twi ths tanding  t h e  l a t t e r ' s  i n c a p a c i t y ,  r e s u l t i n g ,  
f o r  example, from mental i l l n e s s .  

In  o u r  Working Paper on "Powers of 

2 .  This  s u g g e s t i o n  a t t r a c t e d  much comment, and proposals  
were p u t  t o  us  by The Law S o c i e t y ,  amongst o t h e r s ,  f o r  the 
c r e a t i o n  of  s p e c i a l  powers of  a t t o r n e y  t h a t  were des igned  t o  
s u r v i v e  t h e  mental  i n c a p a c i t y  of t h e  donor. They submit ted 
a memorandum t o  us i n  which they s e t  ou t  the  d i f f i c u l t i e s  
a r i s i n g  under t h e  p r e s e n t  law, which t h e y  cons idered  would be 
remedied by p r o v i s i o n  f o r  such s p e c i a l  powers. The substance 
o f  t h e  memorandum appears  i n  t h e  Appendix t o  t h i s  p a p e r  but the  

1 However, t h e  a t t o r n e y  i s  not  p r e j u d i c e d  by t h e  revocat ion 
u n l e s s  he knows of  it: Powers o f  Attorney A c t  1971 ,  
s .  5(1). 

See a l s o  p a r a s .  1 2 - 1 4 ,  below. 
2 Drew v.Nunn (1878) 4 Q.B.D. 661, 666 E B r e t t  L.J. 

3 (1967) Working Paper  No. 11, p a r a .  21 .  
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main p o i n t s  t h a t  were made about t h e  e x i s t i n g  law were as  
fol lows:-  

(a )  There i s  u n c e r t a i n t y  as t o  the  e x a c t  circum- 
s t a n c e s  i n  which mental  incapac i ty  revokes 
a power, and i t  i s  p a r t i c u l a r l y  d i f f i c u l t  f o r  
t h e  a t t o r n e y  of  an e l d e r l y  person whose 
f a c u l t i e s  a r e  f a i l i n g  t o  decide i f  and when the 
power has  been revoked by mental i n c a p a c i t y .  

(b) There a r e  probably many a t torneys  who cont inue 
t o  a c t  when i n  s t r i c t  l a w  t h e  power h a s  been 
revoked. Most of  t h e s e  a c t  h o n e s t l y  and i n  the 
b e s t  i n t e r e s t s  of  t h e i r  p r i n c i p a l s ,  b u t  i n  doing 
s o  they  put  themselves a t  r i s k  w i t h  r e g a r d  t o  
t h i r d  p a r t i e s  o r  t h e i r  p r i n c i p a l s .  A f u r t h e r  
r e s u l t  i s  t h a t  t h e  law i s  being i g n o r e d  on a 
l a r g e  s c a l e ,  which i s  a n  undes i rab le  s i t u a t i o n .  

(c )  The average layman would probably be  v e r y  
s u r p r i s e d  t o  l e a r n  t h a t  a power of a t t o r n e y  i s  
revoked j u s t  a t  t h e  p o i n t  when he would regard 
it a s  being m o s t  needed. 

(d) Whils t  accept ing  t h a t  t h e  Court o f  P r o t e c t i o n  
e x i s t s  t o  look a f t e r  t h e  property and a f f a i r s  
o f  t h o s e  who, by reason  of mental d i s o r d e r ,  are  
unable  t o  do s o  themselves ,  the procedure  i s ,  
it i s  s a i d ,  i n e v i t a b l y  cumbersome, time-consuming 
and expensive. Also t h e r e  i s  some r e l u c t a n c e  t o  
r e s o r t  t o  it by r e l a t i v e s  of  people whose 
i n a b i l i t y  t o  manage t h e i r  a f f a i r s  i s  t h e  r e s u l t  

of  o l d  age o r  b r a i n  damage caused by a s t r o k e  
o r  a c c i d e n t ,  o r  o t h e r  d i s a b i l i t i e s  which a r e  not 
mental  d i s o r d e r s  i n  t h e  narrower s e n s e .  

The Law Socie ty  a l s o  pointed out  t h a t  t h e  s c a l e  o f  t h e s e  problems 
is  l i k e l y  t o  i n c r e a s e  with t h e  growing a b i l i t y  o f  medical  sc ience  
t o  keep people  a l i v e  a f t e r  many o f  t h e i r  f a c u l t i e s  have become 
dul led .  

2 



3. However, a f t e r  cons iderable  d iscuss ion ,  i t  seemed t o  
u s  a t  t h a t  time t h a t  t h e  problem c o u l d  n o t  p r o p e r l y  be  d e a l t  
w i t h  i n  i s o l a t i o n  from a complete review of t h e  procedure f o r  
d e a l i n g  w i t h  t h e  p r o p e r t y  of persons  of  unsound mind, and we 
s a i d  a s  much i n  our Report t o  t h e  Lord Chancellor. 4 

4 .  The problem h a s  been examined by var ious law reform 
b o d i e s  i n  the Commonwealth, i n c l u d i n g  those  of New South Wales, 
Ontar io ,  t h e  A u s t r a l i a n  Capi ta l  T e r r i t o r y ,  Manitoba, and 
B r i t i s h  Columbia. Their views and recommendations, toge ther  
w i t h  those  of The Law Socie ty ,  a r e  summarised i n  an Appendix, 
which appears  a t  t h e  end of  t h i s  paper .  The Appendix a l so  
c o n t a i n s  summaries o f  schemes f o r  powers of  a t t o r n e y  which 
would s u r v i v e  t h e  mental i n c a p a c i t y  o f  t h e  donor, which have 
been put  forward i n  t h e  United S t a t e s  of America, and adopted 
i n  some S t a t e s .  

Terms of  r e f e r e n c e  

5 .  On 1 6  March 1973 t h e  Lord Chancel lor  r e q u e s t e d  the  
Law Commission 5 

“ t o  c o n s i d e r  t h e  law and p r a c t i c e  governing 
powers of  a t t o r n e y  and o t h e r  forms of agency 
i n  r e l a t i o n  t o  t h e  mental  i n c a p a c i t y  of  t h e  
p r i n c i p a l ,  and t o  make recommendations.” 

Scheme of t h e  paper  

6. Our c o n s i d e r a t i o n  of t h e  m a t t e r s  wi th in  t h e s e  terms 
of  re ference  has  been divided up i n t o  f o u r  f u r t h e r  p a r t s  as  
f O l l O W S  : - 

PART I1 THE PRESENT LAW 

Here we s e t  out  the  p r e s e n t  law and p r a c t i c e  
governing powers of a t t o r n e y  and o ther  forms 

4 Powers of At torney  (1970), Law Com. No. 30; C m n a  4473, 
para .  27 .  

5 Law Commissions A c t  1 9 6 5 ,  s .  3 ( l ) ( e ) .  



of  agency i n  r e l a t i o n  t o  t h e  mental i n c a p a c i t y  
of t h e  p r i n c i p a l .  

PART 111 ARGUMENTS FOR AND AGAINST ENDURING POWERS OF ATTORNEY 

The most important  q u e s t i o n  canvassed i n  t h i s  
paper  i s  whether it i s  d e s i r a b l e  t o  i n t r o d u c e  
a s p e c i a l  k ind  of agency o r  power of a t t o r n e y  
which s u r v i v e s  t h e  i n c a p a c i t y  of  the p r i n c i p a l .  
Because of  t h e  importance o f  t h i s  q u e s t i o n  we 
s e t  ou t  t h e  arguments on each s i d e  i n  d e t a i l .  
Such agency o r  power w i l l  be descr ibed ,  f o r  
convenience,  a s  an "enduring power of a t t o r n e y "  
i n  t h e  r e s t  of  t h e  paper .  

PART I V  CONDITIONS AND SAFEGUARDS 

Here we cons ider  the  c o n d i t i o n s  and s a f e g u a r d s  
t h a t  might be requi red  i f  t h e  enduring power of 
a t t o r n e y  were t o  be i n t r o d u c e d  i n t o  E n g l i s h  law. 
Reference w i l l  be made t o  t h e  views and p r o p o s a l s  
of o t h e r  bodies ,  i n c l u d i n g  t h o s e  t h a t  a r e  summarised 
i n  t h e  Appendix. 

PART V CONCLUSIONS 

We conclude wi th  o u r  p r o v i s i o n a l  view t o  t h e  e f f e c t  
t h a t  t h e  law should be changed so  as  t o  p e r m i t  
enduring powers of a t t o r n e y ,  s u b j e c t  t o  t h e  condi t ions 
we recommend. 

APPENDIX 

In  t h e  Appendix we i n c l u d e  t h e  views and proposa ls  
o f  The Law Socie ty ;  t h e  Law Reform Commissions of 
Ontar io ,  Manitoba, B r i t i s h  Columbia, t h e  A u s t r a l i a n  
C a p i t a l  Y e r r i t o r y  and New South Wales; and t h e  
Commissioners on Uniform S t a t e ,  Laws i n  t h e  United 
S t a t e s  o f  America. 

4 



PART I1 THE PRESENT LAW 

7. 
o t h e r s  and p u b l i c  p o l i c y  r e q u i r e s  t h a t  they should  be shielded 
from t h e  consequences of t h e i r  own acts  o r  omissions.  The 
law, both  c i v i l  and c r i m i n a l ,  p r o v i d e s  f o r  t h e i r  p r o t e c t i o n  i n  
a v a r i e t y  o f  ways over  a wide a r e a ,  much of which i s  outs ide  
t h e  scope of t h e  p r e s e n t  paper. I n  p a r t i c u l a r  t h e r e  i s  t h e  
j u r i s d i c t i o n  of  t h e  Court of P r o t e c t i o n  i t s e l f  and t h e  pro tec t -  
i o n  of  a more g e n e r a l  kind t h a t  i s  provided by t h e  l a w  regarding 
c o n t r a c t u a l  i n c a p a c i t y .  Our terms o f  re ference  do n o t  require  
us t o  cons ider  t h e  reform of e i t h e r ,  bu t  something must be s a i d  
about  each a s  a background a g a i n s t  which t o  c o n s i d e r  t h e  p a r t i -  
c u l a r  problem of  t h e  i n c a p a c i t a t e d  p r i n c i p a l .  

The menta l ly  ill a r e  v u l n e r a b l e  t o  e x p l o i t a t i o n  by 

The Court of  P r o t e c t i o n  

8. The Court o f  P r o t e c t i o n ' s  c o n t r o l  over  the property 
and a f f a i r s  of  t h e  mental ly  ill i s  r e g u l a t e d  by t h e  provis ions 
of  P a r t  V I 1 1  of  t h e  Mental Heal th  A c t  1959 and by r u l e s  made 
under  it. The j u r i s d i c t i o n  i s  invoked by an o r i g i n a t i n g  
a p p l i c a t i o n  made t o  t h e  Court by anyone who c o n s i d e r s  t h a t  the 
a f f a i r s  and p r o p e r t y  of another  p e r s o n  r e q u i r e  t h e  p r o t e c t i o n  
of  t h e  Court. The g i s t  of t h e  a p p l i c a t i o n  i s  t h a t  t h e  person 
i n  q u e s t i o n  i s  " incapable ,  by r e a s o n  of mental d i s o r d e r ,  of 
managing and a d m i n i s t e r i n g  h i s  p r o p e r t y  and a f f a i r s T t .  
Cour t ' s  powers a r e  very  wide and i t s  general  f u n c t i o n s  a re  t o  
do a l l  t h i n g s  t h a t  may appear n e c e s s a r y  o r  expedient  f o r  the  
maintenance o r  b e n e f i t  of  t h e  p a t i e n t ,  o r  members o f  h i s  family 
o r  of any o t h e r  person  f o r  whom t h e  p a t i e n t  might be expected 
t o  provide i f  he had f u l l  ~ a p a c i t y . ~  
e x e r c i s e d  through a r e c e i v e r  appoin ted  by the  Court  t o  manage 
t h e  p a t i e n t ' s  p r o p e r t y  and a f f a i r s  under  t h e  C o u r t ' s  
d i r e c t i o n .  

6 Mental Heal th  Act 1 9 5 9 ,  s .  101. 

8 Ibid., s .  lOS(1). 

The 

These f u n c t i o n s  may be 

8 

7 Ibid., s., lOZ(1). 

5 



9. The person  making t h e  a p p l i c a t i o n  u s u a l l y  a p p l i e s  
f o r  the appointment of  a r e c e i v e r  and i n  m o s t  c a s e s  a 
r e l a t i v e  o r  c l o s e  f r i e n d  w i l l  be appointed.  The Cour t  i s ,  
however, r e l u c t a n t  t o  appoint  someone who i s  much o l d e r  than 
t h e  p a t i e n t  o r  whose i n t e r e s t s  may c o n f l i c t  wi th  t h o s e  of 
t h e  p a t i e n t  o r  who does not  have much time t o  devote  t o  t h e  
p a t i e n t ’ s  a f f a i r s .  Regard should be had, so  f a r  a s  p o s s i b l e ,  
t o  t h e  wishes and i n c l i n a t i o n s  of  t h e  pat ient . ’  
competent and t r u s t e d  f r i e n d  has a l r e a d y  been g iven  a power 
of  a t t o r n e y  by t h e  p a t i e n t  he might w e l l  be t h e  most 
a p p r o p r i a t e  person  t o  appoint  as  a r e c e i v e r .  Where no o ther  
s u i t a b l e  person i s  a v a i l a b l e  o r  w i l l i n g  t o  a c t  t h e  O f f i c i a l  
S o l i c i t o r  o r  a l o c a l  a u t h o r i t y  w e l f a r e  o f f i c e r  i s  appointed.  
Before making a r e c e i v e r s h i p  o r d e r  t h e  Court w i l l  r e q u i r e  
s a t i s f a c t o r y  medical  evidence of t h e  p a t i e n t ‘ s  menta l  
i n c a p a c i t y  and evidence of t h e  p a t i e n t ’ s  f i n a n c i a l  s i t u a t i o n .  
Where t h e  p r o p e r t y  of  t h e  p a t i e n t  does n o t  exceed €1000 i n  
va lue  t h e  Court may make an order  i n  a summary way d i r e c t i n g  
one of i t s  o f f i c e r s  o r  some o t h e r  f i t  and proper p e r s o n  t o  
d e a l  wi th  t h e  proper ty .”  Where a n  o r d e r  of r e c e i v e r s h i p  i s  
made and t h e  r e c e i v e r  i s  someone o t h e r  than t h e  O f f i c i a l  
S o l i c i t o r  he i s  u s u a l l y  requi red ,  a s  a condi t ion  o f  h i s  
appointment, t o  g ive  s e c u r i t y  i n  r e s p e c t  of  t h e  r e c e i v e r s h i p .  
Once appointed t h e  r e c e i v e r  i s  r e q u i r e d  t o  d e l i v e r  p e r i o d i c  
accounts  t o  t h e  Court. 

Where a 

10 

1 2  

13 

10. A s  a f u r t h e r  pre l iminary  t o  f h e  making o f  a rece iver -  
s h i p  order  t h e  Court  w i l l  need t o  know what family t h e  p a t i e n t  

9 Re Leacock (1838) Lloyd & G. 498 .  
1 0  Court of P r o t e c t i o n  Rules 1960, S.I. 1960, No. 1x46, r. 38, 

a s  s u b s t i t u t e d  by Court of  P r o t e c t i o n  (Amendment) Rules 
1970, S.I .  1970, No. 1783, r. 5. 

11 Ibid., r. 6 ,  a s  amended by Court  of  P r o t e c t i o n  (Amendment) 
Rules 1973, S.I .  1973, No. 791, r ,  3. 

1 2  Ibid., r. 65. 
1 3  Ibid., r. 70.  
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h a s  and w i l l  e n q u i r e  whether he has made a w i l l , 1 4  s o  t h a t  
s t e p s  may be t a k e n  t o  f a c i l i t a t e  t h e  p r e s e r v a t i o n  o f  t h e  
i n t e r e s t s  of  any person  a r i s i n g  under  a w i l l ,  c o d i c i l ,  
i n t e s t a c y ,  p e r f e c t e d  g l f t  o r  n ~ m i n a t i o n . ' ~  A p a t i e n t  who has 
tes tamentary  c a p a c i t y  may make a w i l l  and where he h a s  no such 
c a p a c i t y  t h e  Court may, i n  c e r t a i n  c i rcumstances,  make a w i l l  
f o r  him. 1 6  

11. Although t h e  p a t i e n t  may s t i l l  have mental  capac i ty ,  
a t  l e a s t  a s  r e g a r d s  c e r t a i n  a c t s ,  t h e  making of  a r e c e i v e r s h i p  
o r d e r  b r i n g s  t o  an end any a u t h o r i t y  t h a t  may have been vested 
i n  anyone o t h e r  than  t h e  r e c e i v e r  t o  manage t h e  p a t i e n t ' s  
p r o p e r t y  and the  p a t i e n t  i s  i n c a p a c i t a t e d  from d e a l i n g  with it 
h i m ~ e 1 f . l ~  
o b t a i n e d  quick ly  and t h e r e  a r e  sometimes problems, s u c h  as  the 
s a l e  of t h e  p a t i e n t ' s  house o r  b u s i n e s s ,  t h a t  need urgent  
a t t e n t i o n .  In  such  cases  t h e  Court may make o r d e r s  b e f o r e  the 
f o r m a l i t i e s  f o r  a r e c e i v e r s h i p  o r d e r  have been completed. 

A f u l l  r e c e i v e r s h i p  o r d e r  cannot u s u a l l y  be  

1 8  

Cont rac tua l  i n c a p a c i t y  

1 2 .  A t  common law mental d i s o r d e r ,  wfiether c o n g e n i t a l  o r  
r e s u l t i n g  from i l l n e s s ,  acc ident  o r  s e n i l i t y ,  annuls  t h e  
c a p a c i t y  t o  c o n t r a c t  i f  it r e s u l t s  i n  a person b e i n g  unable 
t o  understand the n a t u r e  and e f f e c t  o f  t h e  c o n t r a c t  i n  quest ion.  
I n  Boughton V. Knight" it was s a i d  t h a t  where a p e r s o n  seeks 
t o  avoid l i a b i l i t y  under a c o n t r a c t  because of  l a c k  o f  mental 
c a p a c i t y  'I... t h e  q u e s t i o n  w i l l  b e ,  w a s  he o r  she capable  of 

14 
15 
16 

1 7  
18 

19 

Ibid., r. 79. 
Mental Heal th  A c t  1959, s .  1 0 7 .  
Ib id . ,  s. 103(1)  (dd) (added by t h e  Adminis t ra t ion  of 
m i c e  Act 1969, S .  1 7 ( 1 ) ) .  
Re Walker [1905] 1 Ch. 160; Re Marshall [1920] 1 Ch. 284.  
Mental Heal th  A c t  1959, S .  1 0 4  and Court of P r o t e c t i o n  
Rules 1960, S.I. 1960, No. 1146, r. 47. 
(1873) L.R. 3 P.& D. 64, 72. 
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unders tanding  the n a t u r e  of  t h e  c o n t r a c t  which he o r  she had 
e n t e r e d  into."  

13. In any p a r t i c u l a r  case  t h e  ques t ion  o f  whether  the  
common law t e s t  is s a t i s f i e d  may be a d i f f i c u l t  one. A person 
may s u f f e r  from weakness of mind a s  h i s  f a c u l t i e s  begin  t o  
f a i l ,  and may o r  may n o t  have reached  t h e  s tage  where h i s  
a b i l i t y  t o  unders tand  t h e  n a t u r e  and e f f e c t  o f  a p a r t i c u l a r  
c o n t r a c t  is impaired. A menta l ly  d isordered  p e r s o n  may be 
i r r a t i o n a l  o r  o b s e s s i o n a l  on some m a t t e r s  o r  a t  some times, 
whi le  remaining l u c i d  and reasonable  on o ther  matters and a t  
o t h e r  t imes.  Despi te  t h e  p r a c t i c a l  d i f f i c u l t i e s  i t  i s  c l e a r  
t h a t  a t  some p o i n t  mental weakness o r  d i s o r d e r  is s u c h  as  t o  
r e n d e r  a person incapable  of unders tanding  t h e  n a t u r e  and 
e f f e c t  of  a r e l e v a n t  t r a n s a c t i o n  and i n  t h i s  paper  w e  descr ibe 
t h i s  s t a t e  a s  mental  i n c a p a c i t y  i n  r e l a t i o n  t o  t h a t  t r a n s a c t i o n .  
A p e r s o n ' s  mental  s t a t e  may a l s o  be such as t o  r e n d e r  him 
menta l ly  incapable  f o r  a l l  p r a c t i c a l  purposes. 

1 4 .  A t  common law it t h e r e f o r e  seems t h a t  menta l  incapac i ty  
i n  r e l a t i o n  t o  c o n t r a c t  may be permanent o r  temporary,  general 
o r ,  a s  it were, l o c a l .  The i n c a p a c i t y  may a f f e c t  a l l  t ran-  
s a c t i o n s  a t  a l l  t imes ,  o r  only some or a t  some t imes .  A s  we 
have i n d i c a t e d  e a r l i e r 2 '  an a g e n t ' s  a u t h o r i t y  c e a s e s  when h i s  
p r i n c i p a l  ceases  t o  have mental c a p a c i t y .  Thus, t o t a l  and 
permanent mental  i n c a p a c i t y  i n  t h e  p r i n c i p a l  w i l l  revoke the  
a g e n t ' s  a u t h o r i t y  t o t a l l y  and permanent ly ,  but  it seems t h a t  
p a r t i a l  o r  temporary i n c a p a c i t y  may o n l y  revoke t h e  agent ' s  
a u t h o r i t y  p r o  t a n t o .  I t  would seem t h a t ,  so  long  a s  t h e  
t r a n s a c t i o n s  which it i s  d e s i r e d  t h a t  t h e  agent s h o u l d  e f f e c t  
a r e  ones which t h e  p r i n c i p a l  has  t h e  mental c a p a c i t y  t o  make, 
the agent  may cont inue  t o  a c t .  H e  cannot ,  however, b ind  the  
p r i n c i p a l  by c o n t r a c t s  f o r  which t h e  p r i n c i p a l  l a c k s  capaci ty  
a t  t h e  m a t e r i a l  t ime.  Where t h e  a g e n t ' s  a u t h o r i t y  d e r i v e s  
from t h e  g r a n t  o f  a power of a t t o r n e y ,  t h e  p r i n c i p l e s  j u s t  
cons idered  apply i n  broadly  t h e  same way, s u b j e c t  t o  s t a t u t o r y  

2 0  See para .  1, above. 
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2 1  m o d i f i c a t i o n s  t h a t  a r e  considered la te r .  

15 .  
may assume j u r i s d i c t i o n  where a p e r s o n  is 'I... i n c a p a b l e ,  by 
reason  of mental d i s o r d e r ,  of managing and a d m i n i s t e r i n g  h i s  
p r o p e r t y  and a f f a i r s " .  In some c a s e s ,  weakness o f  mind o r  
p a r t i a l  mental d i s o r d e r  may b r i n g  a person  i n t o  t h i s  category 
and j u s t i f y  t h e  making of a r e c e i v e r s h i p  order  ( p a r t i c u l a r l y  
i f  h i s  e s t a t e  i s  l a r g e  and d i f f i c u l t  t o  adminis te r ) .  He may, 
however, s t i l l  have mental c a p a c i t y  i n  some r e s p e c t s ,  s o  t h a t ,  
b u t  f o r  t h e  r e c e i v e r s h i p  o r d e r ,  h e ,  o r  h i s  agent  o r  a t t o r n e y  
on his b e h a l f ,  could  have cont inued t o  a c t  i n  r e s p e c t  of 
c e r t a i n  t r a n s a c t i o n s .  

As has  a l r e a d y  been noted,"  t h e  Court o f  P r o t e c t i o n  

23 

L i a b i l i t y  of  a menta l ly  incapable  person  

(a )  L i a b i l i t y  f o r  "necessar ies"  

16. The c o n t r a c t u a l  i n c a p a c i t y  o f  a mental ly  incapable  
person  has been l i k e n e d  t o  t h a t  o f  a minor ,Z4 and t h e r e  a r e  
many s i m i l a r i t i e s .  The Sale  of Goods Act 1893 p r o v i d e s  t h a t  
where n e c e s s a r i e s  a r e  s o l d  and d e l i v e r e d  t o  a minor, o r  t o  a 
person  who by reason  of  mental i n c a p a c i t y  i s  incompetent t o  

2 1  Powers o f  At torney  Act 1 9 7 1 ,  s . 5 ;  see paras .  27 and 32, 

2 2  See para .  8 ,  above. 
23 See,  f o r  example, Re Walker [1905] 1 Ch. 160,  170 ,  where 

below. 

a woman who had been found a l u n a t i c  under t h e  Lunacy Act 
1890 ( t h e  p r e c u r s o r  of t h e  Mental Health Act 1959) ,  which 
v e s t e d  c o n t r o l  of  t h e  l u n a t i c ' s  p roper ty  i n  t h e  Crown, had 
executed a deed wi th  regard  t o  h e r  property.  
Williams L . J .  s a i d  t h a t  on t h e  medical ev idence  before  
him ' I . . .  a p a r t  from t h e  u n f o r t u n a t e  de lus ions  which r e s u l t e d ,  
and I m u s t  t a k e  i t  proper ly  r e s u l t e d ,  i n  h e r  b e i n g  found a 
l u n a t i c ,  she i s  of  such mental  capac i ty  t h a t  s h e  could 
genera l1  be  expected t o  d e a l  w i t h  her  p r o p e r t y  i n  a 
reasonable  and s e n s i b l e  manner". 

& r e  FKGZs (1890) 44 Ch. D. 9 4 ,  97, per Kay J. and a t  
p. 107 ,per  Lindley L . J .  

Vaughan 

2 4  Thom son v. Leach (1691) 3 Mod. 301, 310; 87 E.R. 1 9 9 ,  
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c o n t r a c t ,  he must pay a reasonable  p r i c e  f o r  them, and 
"necessar2es"  mean9 goods s u i t a b l e  t o  t h e  condi t ion  i n  l i f e  
o f  the minor o r  o t h e r  person, and t o  his a c t u a l  requirements  
a t  t h e  time of  t h e  s a l e  and de1ive1-y.~' 
no doubt a r e s t a t e m e n t  o f  t h e  common law, and s i m i l a r  p r i n c i p l e s  
apply t o  n e c e s s a r i e s  o t h e r  than goods.26 
a c c ~ m m o d a t i o n , ~ ~  medical a t tendance28 and t h e  s e r v i c e s  o f  a 
lawyer2' may q u a l i f y  a s  "necessar ies" ,  depending on t h e  c i r -  
cumstances o f  t h e  p a r t i c u l a r  case  and t h e  needs o f  t h e  
i n d i v i d u a l  concerned. The p o l i c y  on which the  i n c a p a b l e  person 's  
l i a b i l i t y  f o r  "necessar ies"  i s  based  would s e e m  t o  b e  t h a t  
people  should n o t  be d e t e r r e d  f r o m  providing f o r  t h e  needs of t h e  
mental ly  incapable  f o r  f e a r  o f  n o t  recovering payment. 

This p r o v i s i o n  i s  

Food, c l o t h i n g ,  

1 7 .  A person  who provides  money f o r  the  purchase  of 
n e c e s s a r i e s  f o r  t h e  b e n e f i t  of a m e n t a l l y  incapable  person i s  
e n t i t l e d  t o  be subrogated t o  t h e  r i g h t s  of  the  c r e d i t o r  supply- 
i n g  t h e  n e c e s s a r i e s .  30 Expenses reasonably  i n c u r r e d  i n  a t tend-  
i n g  t o  t h e  day-to-day needs of an incapable  person would 

t h e r e f o r e  o r d i n a r i l y  be recoverable .  31 

(b) L i a b i l i t y  o f  a mental ly  i n c a p a b l e  person i n  r e s p e c t  o f  
a c o n t r a c t  whic5 does not  concern "necessar ies"  

( i )  Where t h e  incapac i ty  is  known t o  the  o t h e r  
c o n t r a c t i n g  p a r t y  

18. A c o n t r a c t  may always be avoided where one p a r t y  makes 
i t  knowing of t h e  o t h e r ' s  mental i n c a p a c i t y ,  and t h e  incapable 
person i n c u r s  no l i a b i l i t y  except  t o  t h e  ex ten t  t h a t  he may 

25 S a l e  o f  Goods Act 1893, s .  2 .  

26 In  r e  Rhodes (1890) 4 4  Ch. D. 94, 105, per Cot ton  L . J .  
2 7  Chapple v.  Cooper (1844) 13 M. & W. 2 5 2 ,  258; 153 E.R. 

28 Huggins v. Wiseman (1690) Carth.  110; 90 E.R. 669. 
29 Helps v. Clayton (1864) 1 7  C.B. (N.S.) 553; 144 E.R. 2 2 2 .  
30 In  r e  Beavan [ 1 9 1 2 ]  1 Ch. 196. 
31 Cf. In  r e  Rhodes (1890) 4 4  Ch. D. 94 .  

105, 107. 
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have been suppl ied  w i t h  "necessar ies" .  The p o l i c y  o f  t h e  
law is t h a t  - "necessar ies"  a p a r t  - t h e  person who i s  known t o  
be  incapable  should  be p r o t e c t e d  a g a i n s t  i n c u r r i n g  l i a b i l i t y .  
A s  Lord Tenterden C.J .  s a i d  i n  Sentance v. a: 

'I... it i s  very  important  tha t  Courts o f  
j u s t i c e  should  a f f o r d  p r o t e c t i o n  t o  those  
i n d i v i d u a l s  who a r e  u n f o r t u n a t e l y  unable t o  
be t h e i r  own guardians." 

32 

( i i )  Where t h e  i n c a p a c i t y  i s  n o t  known t o  t h e  o t h e r  
P a r t y  

19. Although a mental ly  i n c a p a b l e  person l a c k s  c o n t r a c t u a l  
c a p a c i t y  it is  o n l y  where h i s  i n c a p a c i t y  i s  known t o  t h e  other  
p a r t y  a t  t h e  t i m e  of  making t h e  c o n t r a c t  t h a t  it i s  a ground 
f o r  avoiding t h e  c o n t r a c t . 3 3  
knowledge r e s t s  w i t h  t h e  incapable  person .  I f  he f a i l s  t o  
d ischarge  it he i s  bound by t h e  c o n t r a c t  and h i s  i n c a p a c i t y  
i s  i r r e l e v a n t .  He  may thus  be h e l d  l i a b l e  f o r  b r e a k i n g  con- 
t r a c t s  which h e r e  n o t  b e n e f i c i a l  t o  him 34 and which might 
n o t  have been b inding  on a minor i n  an equiva len t  s i t u a t i o n .  

The burden of  proving t h a t  

20. The p o l i c y  of  t h e  law seems t o  be t h a t  a l t h o u g h  i t  is 
important  t h a t  t h e  mental ly  incapable  should be pro tec ted3 '  it 
i s  even more important  t h a t  a person  who makes a c o n t r a c t  
should not  be p r e j u d i c e d  by i n c a p a c i t y  i n  the  o t h e r  p a r t y  of 

36 which he was unaware. In  Drew v. Nunn Bramwell L . J .  said:  

* I . . .  i n s a n i t y  i s  not  a p r i v i l e g e ,  it i s  a misfor tune 
which must n o t  be allowed t o  i n j u r e  innocent  persons; 
it would be product ive o f  mischievous consequences, 

32 (1827) 3 Car. & P. 1, 3; 1 7 2  E.R. 2 9 5 ,  296. 
33 Dane v. Kirkwall  (1838) 8 Car. & P. 6 7 9 ;  173 E.R. 670; 

-rial Loan Co. v. Stone [1892] 1 Q.B. 599. 
34 See, f o r  example, Imperial  Loan Co. v. Stone [1892] 1 Q.B. 

599; York Glass  Co. Ltd. v. Jubb (1925) 134 L.T. 36. 
35 See para .  1 8 ,  above. 
36 (1879) 4 Q.B.D. 661, 668. 

11 



i f  i n s a n i t y  annul led e v e r y  r e p r e s e n t a t i o n  made 
by the person  a f f l i c t e d  w i t h  it without  any 
n o t i c e  be ing  given of  his malady." 

I n  E l l i o t t  V. Ince Lord Cranworth L .C .  made the same poin t :  37 

' I . . .  a c o n t r a r y  d o c t r i n e  would render  a l l  
o r d i n a r y  d e a l i n g s  between man and man u n s a f e .  
How is a shopkeeper who s e l l s  h i s  goods t o  
know whether  a customer i s  o r  i s  not  o f  
sound mind?" 

2 1 .  I t  t h e r e f o r e  appears t o  be t h e  general  r u l e  t h a t  a 
c o n t r a c t  made w i t h  a mental ly  i n c a p a b l e  person i s  b inding  on 
him i f  t h e  o t h e r  p a r t y  d id  n o t  know of  t h e  i n c a p a c i t y  when t h e  
c o n t r a c t  was made. This a p p l i e s  t o  a l l  kinds o f  c o n t r a c t  
i n c l u d i n g  a purchase  of goods,38 a l e a s e  of  premise^,^' a 
guarantee  of  a debt4' and, we would suppose, a c o n t r a c t  of 
agency, s i n c e  t h e  "innocent" shop-keeper ,  l a n d l o r d  o r  money- 
l e n d e r  would seem t o  deserve no b e t t e r  p r o t e c t i o n  t h a n  the  
"innocent" a t t o r n e y ,  s o l i c i t o r  o r  e s t a t e  agent. A s  between 
t h e  p a r t i e s  t o  i t ,  a c o n t r a c t  o f  agency would seem t o  be 
b inding  i f  made by an incapable  p r i n c i p a l  wi th  a n  agent  who 
d i d  not  know of  h i s  incapac i ty .  T h i s  is  a p o i n t  t o  which we 
r e t u r n  l a t e r .  41 

2 2 .  The p o l i c y  o f  p r o t e c t i n g  t h e  p a r t y  who c o n t r a c t s  with 
a menta l ly  incapable  person wi thout  knowing of  t h e  incapac i ty  
a p p l i e s  whether t h e  incapable  p e r s o n  a c t s  on h i s  own behalf 
o r  through an agent. The a c t u a l  a u t h o r i t y  of t h e  a g e n t  may 
be te rmina ted  o r  d i s p l a c e d  by t h e  i n c a p a c i t y  of h i s  p r i n c i p a l  
b u t  a c o n t r a c t  e n t e r e d  i n t o  by t h e  agent  wi th in  t h e  scope of 
h i s  a a r e n t  a u t h o r i t y  w i l l  be b i n d i n g  on t h e  i n c a p a b l e  
p r i n s o f  course  , t h i s  would n o t  apply where t h e  o ther  

37 (1857) 7 De G.M. & G.  475, 487; 44 E .R .  186,  190.  
38 D r e w  v. Nunn (1879) 4 Q.B.D. 661. 
39 Dane v. Kirkwall  (1838) 8 Car. & P. 679; 173 E.R. 670. 
40 Imperial  Loan Co. v. Stone [1892] 1 Q.B. 599. 
4 1  See para .  28, below. 
42 Drew v. Nunn (1879) 4 Q.B.D. 661; Taylor v. Walker 

m 8 ]  l - m y d ' s  Rep. 490. Cf. Powers of  At- Act 
1971, s. S ( 2 ) .  
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c o n t r a c t i n g  p a r t y  knew of t h e  i n c a p a c i t y  because he  would 
t h e n  know t h a t  the a u t h o r i t y  d i d  n o t  e x i s t  i n  f a c t .  

The r i g h t s  and l i a b i l i t i e s  o f  t h e  m e n t a l l y  incapable  person ' s  
agent  

23. We come now t o  t h e  most d i f f i c u l t  p a r t  o f  t h e  pre- 
s e n t  law. I t  concerns t h e  r i g h t s  and l i a b i l i t i e s  o f  t h e  
agent  who a c t s  f o r  a p r i n c i p a l  who i s  mental ly  i n c a p a b l e .  
The s i t u a t i o n  i s  three-cornered  i n v o l v i n g  the  p r i n c i p a l ,  t h e  
agent  and t h e  t h i r d  p a r t y .  We have a l r e a d y  c o n s i d e r e d  the  
r i g h t s  of t h e  t h i r d  p a r t y  vis->-vis  t h e  incapable  p r i n c i p a l .  
We must now d i s c u s s  (a)  t h e  a g e n t ' s  l i a b i l i t y  t o  t h e  t h i r d  
par ty ,  (b) t h e  a g e n t ' s  r i g h t  t o  be indemnif ied by h i s  p r i n c i p a l  
and (c)  t h e  a g e n t ' s  l i a b i l i t y  t o  h i s  p r i n c i p a l .  

43 

(a) The a g e n t ' s  l i a b i l i t y  t o  t h e  t h i r d  p a r t y  

24.  
d i s c l o s i n g  t h e  f a c t  of  h i s  agency may be l i a b l e  t o  t h e  t h i r d  
p a r t y ;  t h i s  i s  s o  whether o r  n o t  h i s  p r i n c i p a l  be  menta l ly  
capable  and i s  p a r t  of  t h e  o r d i n a r y  law of  agency. I t  i s  a l so  
p a r t  of  t h e  o r d i n a r y  law of agency t h a t  an agent  who purpor t s  
t o  a c t  on behal f  of  a p r i n c i p a l  i m p l i e d l y  warran ts  t h e  

4 4  e x i s t e n c e  of  t h e  p r i n c i p a l  and of  the a u t h o r i t y  s o  t o  ac t .  
I f  t h e  p r i n c i p a l  was mental ly  i n c a p a b l e  when he p u r p o r t e d  t o  
i n v e s t  t h e  agent  w i t h  a u t h o r i t y  t o  ac t  f o r  him, o r  i f  he were 
t o  become s o  l a t e r ,  t h e  agent might be  l i a b l e  t o  t h e  t h i r d  
p a r t y  f o r  breach o f  t h e  implied w a r r a n t y  of a u t h o r i t y .  I t  
would be immater ia l  t h a t  t h e  a g e n t  a c t e d  i n  t h e  b e l i e f  t h a t  
h i s  p r i n c i p a l  had mental  capac i ty .  

An agent  who c o n t r a c t s  w i t h  a t h i r d  p a r t y  wi thout  

45 

- 

43 Paras .  16-22, above. 
44 Collen v. Wright (1857) 8 E. & B.  6 4 7 ;  120 E.R.  241.  
45 Yon e v. To nbee [1910] 1 K.B. 215. But s e e  p a r a .  2 7 ,  d as *cas2 where t h e  a g e n t  a c t s  under  a power 

of  a t torney .  
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25. 
l i a b l e  t o  be sued f o r  breach of warran ty  of a u t h o r i t y  when- 
e v e r  he makes a c o n t r a c t  on b e h a l f  o f  a mental ly  incapable  
p r i n c i p a l .  If the t h i r d  p a r t y  were unaware of the incapac i ty  
he would be e n t i t l e d  t o  sue t h e  p r i n c i p a l , 4 6  s o  t h e  agent  
would not  be l i a b l e . 4 7  I f ,  on t h e  o t h e r  hand, t h e  t h i r d  p a r t y  
knew o f  t h e  p r i n c i p a l ' s  i n c a p a c i t y ,  he would n o t  be  a b l e  t o  
s u e  t h e  agent  f o r  breach of warran ty  of  a u t h o r i t y  as the  agent 
could  not  be t a k e n  t o  warrant  t h e  t r u t h  of  something t h a t  the 
t h i r d  p a r t y  knew t o  be f a l s e .  

I t  should  n o t  be concluded t h a t  the  a g e n t  i s  always 

48 

26. There a r e ,  however, c e r t a i n  t r a n s a c t i o n s  which may 
be set a s i d e  on proof  of  t h e  p r i n c i p a l ' s  mental i n c a p a c i t y ,  
even i f  t h i s  was n o t  known t o  t h e  o t h e r  par ty .  I n  E l l i o t  v. 
W4' Lord Cranworth L.C. s a i d  t h a t  though a l u n a t i c  was 
bound by an executed c o n t r a c t  where t h e  o ther  p a r t y  was unaware 
o f  h i s  lunacy ' I . . .  no such q u e s t i o n  [of t h e  b i n d i n g  n a t u r e  of 
t h e  t r a n s a c t i o n  where t h e r e  was ignorance  of t h e  i n s a n i t y ]  can 
a r i s e  when t h e r e  is no c o n t r a c t  f o r  va lue  - when i n  f a c t  there  
h a s  been merely a d e a l i n g  by t h e  l u n a t i c  with h i s  own property 
wi thout  any c o n s i d e r a t i o n  p a s s i n g  from others". I n  t h a t  case,  
t h e r e f o r e ,  a deed by a l u n a t i c ,  e f f e c t e d  through h e r  a t torney ,  
a l t e r i n g  t h e  p r o v i s i o n s  of  a s e t t l e m e n t ,  was h e l d  i n v a l i d .  
S i m i l a r l y ,  a v o l u n t a r y  d i s p o s i t i o n  o f  shares ,  e f f e c t e d  by the 
a t t o r n e y  of  a menta l ly  incapable  person ,  has been h e l d  t o  be 
a n u l l i t y . 5 0  
agent  o r  a t t o r n e y ,  provided t h a t  t h e  necessary a u t h o r i t y  has 
been confer red ,  b u t  might a t  common law be s e t  a s i d e  on proof 
o f  mental i n c a p a c i t y  d e s p i t e  l a c k  o f  knowledge, i f  n o t  f o r  
value.  S i m i l a r l y  a s o l i c i t o r ,  who cont inues  t o  ac t  f o r  a 
person i n  c i v i l  proceedings a f t e r  t h a t  person has  become 
menta l ly  i n c a p a b l e ,  may be  l i a b l e  t o  pay t h e  o t h e r  p a r t y ' s  

46 See para .  2 2 ,  above. 
4 7  B e a t t i e  v. Lord Ebury (1872) 7 Ch. App. 777 .  
48 v. I l b e r y  (1842) 10 M. & W. 1; 1 5 2  E.R. 357, as  

expla ined  i n  Yonge To bee  [1910] 1 K.B. 215, 227-228; 
McManus v. Fortescuev'[i% K.B.  1. 

4 9  (1857) 7 De G.M. & G .  475, 487; 44 E.R. 186, 190. 
5 0  Daily Telegraph v. McLaughlin [I9041 A.C. 776. 

Such t r a n s a c t i o n s  may be  e f f e c t e d  through an 
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c o s t s  from the moment t h a t  his a u t h o r i t y  t o  a c t  has  been 
te rmina ted  by the i n c a p a c i t y .  51 

27.  I f  the agent  a c t s  under a v a l i d l y  granted power of 
a t t o r n e y  which has been revoked by t h e  donor’s mental  
i n c a p a c i t y ,  however, t h e  p o s i t i o n  i s  now r e g u l a t e d  by s t a t u t e .  
Where a t h i r d  p a r t y  d e a l s  with t h e  donee of  t h e  power, without 
knowledge o f  t h e  r e v o c a t i o n ,  t h e  t r a n s a c t i o n  i s  a s  v a l i d  as  
i f  t h e  power had t h e n  been i n  e ~ i s t e n c e . ’ ~  Moreover t h e  agent 
who a c t s  i n  pursuance of  t h e  power a t  a t ime when i t  has, with- 
ou t  h i s  knowledge, been revoked by t h e  donor’s i n c a p a c i t y ,  
i n c u r s  no l i a b i l i t y  t o  t h e  o t h e r  p a r t y  t o  the  t r a n s a c t i o n .  
Thus f o r  example a v o l u n t a r y  d i s p o s i t i o n  o f  s h a r e s  may not 
be s e t  a s i d e  i f  e f f e c t e d  by an a g e n t  who has  d e a l t  w i t h  the  
t r a n s f e r e e  i n  pursuance of  a power of  a t t o r n e y ,  a l t h o u g h  it 
may be s e t  a s i d e  because  of t h e  p r i n c i p a l ’ s  i n c a p a c i t y  i f  
e f f e c t e d  by an agent  wi thout  a power o f  a t t o r n e y  o r  i f  e f fec ted  
by t h e  p r i n c i p a l  h imsel f .  

53 

(h) 

28. Upon g e n e r a l  p r i n c i p l e s  an a g e n t  i s  e n t i t l e d  t o  an 
indemnity from h i s  p r i n c i p a l  a g a i n s t  l i a b i l i t i e s  i n c u r r e d  by 
t h e  agent  i n  e x e c u t i n g  t h e  o r d e r s  o f  h i s  p r i n c i p a l ,  u n l e s s  
t h o s e  o r d e r s  a r e  i l l e g a l ,  o r  u n l e s s  t h e  l i a b i l i t i e s  a r e  
i n c u r r e d  i n  r e s p e c t  of  some i l l e g a l  conduct of t h e  a g e n t  him- 
s e l f ,  o r  by reason  o f  h i s  defaul t .54  
agency has  been made by a menta l ly  incapable  p r i n c i p a l  the 
agent  may hold  him t o  t h e  terms o f  t h e  c o n t r a c t  p r o v i d e d  t h a t  
he was unaware of  t h e  i n c a p a c i t y  when t h e  c o n t r a c t  w a s  made. 

51 Yonge v. Toynbee [1910] 1 K.B. 215. 
52 Powers of  At torney  A c t  1971, s. 5 ( 2 ) .  

The agent ’s  r i g h t 7 0  be indemnif ied  by h i s  p r i n c i p a l  

Where a c o n t r a c t  of 

55 

53 Ibid., s. 5(1) .  
54 Thacker v. Hardy (1878) 4 Q.B.D. 685, 687, per Lindley J. 

laffirmed on appea l ) .  
55 See para .  2 1 ,  above. 
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H e  would, t h e r e f o r e ,  be e n t i t l e d  t o  an indemnity from h i s  
menta l ly  incapable  p r i n c i p a l  f o r  l i a b i l i t i e s  i n c u r r e d  i n  
c a r r y i n g  out  h i s  i n s t r u c t i o n s ,  p rovided  t h a t  he c a r r i e d  out 
those i n s t r u c t i o n s  i n  ignorance of  t h e  incapac i ty .  Once he 
knew of t h e  i n c a p a c i t y ,  however, he would know t h a t  he no 
longer  had a u t h o r i t y  t o  a c t ,  and he would have no cont rac tua l  
r i g h t  t o  indemnity i n  respec t  o f  subsequent a c t s .  

29. The a g e n t ' s  r i g h t  t o  indemnity does n o t  n e c e s s a r i l y  
r e s t  i n  c o n t r a c t .  Where t h e r e  is no formal c o n t r a c t  of agency 
i t  may be founded i n  q ~ a s i - c o n t r a c t . ~ ~  The f o l l o w i n g  s t a t e -  
ment o f  p r i n c i p l e  was quoted w i t h  approval  by Lord Halsbury L .C .  
i n  S h e f f i e l d  C o r p .  V. B a r ~ l a y : ~ ~  

' I . .  . when an a c t  is  done by one person a t  t h e  
r e q u e s t  o f  another  which a c t  is  n o t  i n  i t s e l f  
m a n i f e s t l y  t o r t i o u s  t o  t h e  knowledge o f  t h e  
person doing it ,  and such  act  turns  out  t o  be 
i n j u r i o u s  t o  t h e  r i g h t s  of  a t h i r d  p a r t y ,  t h e  
person doing i t  i s  e n t i t l e d  t o  an indemnity 
from him who requested t h a t  it should be done." 

30. I t  may t h e r e f o r e  be concluded t h a t  any expense t h a t  
an agent  may i n c u r  i n  car ry ing  o u t  t h e  i n s t r u c t i o n s  of  a 
p r i n c i p a l  who i s  mental ly  i n c a p a b l e ,  although n o t  t o  the a g e n t ' s  
knowledge, may be  recovered from t h e  p r i n c i p a l  by the agent. 
H i s  r i g h t  t o  indemnity would seem t o  cover damages t h a t  he might 
have t o  pay a t h i r d  p a r t y  for b r e a c h  of warranty o f  au thor i ty  
where t h e  l a c k  o f  a u t h o r i t y  was caused by i n c a p a c i t y  i n  h i s  
p r i n c i p a l  of  which he was unaware. 

(c)  The a g e n t ' s  l i a b i l i t y  t o  h i s  p r i n c i p a l  

31. An agent  who knows t h a t  h i s  p r i n c i p a l  i s  o r  has 
become menta l ly  incapable  i s  e n t i t l e d  t o  be reimbursed f o r  
"necessar ies"  s u p p l i e d  by him o r  p a i d  f o r  with h i s  money, 

~ ~~ ~ 

56 Adamson v. J a r v i s  (1827) 4 Bing. 66; 130 E.R. 693; 
Hum hr s v. P r a t t  (1831) 5 B l i .  (N.S.) 154; 5 E.R. 269; 
BetEs c. G i b b i n s ( 1 8 3 4 )  2 Ad. & E. 5 7 ;  
W s  v. GE (1839) 5 Bing. N . C .  636; 132 E.R. 1 2 4 5 .  

111 E.R. 22; 

57 [1905] A.C. 392, 397. 
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provided t h a t  t h e  p r i c e  i s  r e a ~ o n a b l e . ' ~  
o t h e r  t r a n s a c t i o n s  he does s o  a t  h i s  p e r i l .  
James L . J .  s a i d :  

I f  he engages i n  
In B e a l l  v. Smith 

59 

' I . . .  e v e r y  person s o  c o n s t i t u t i n g  himself 
o f f i c i o u s l y  t h e  guardian,  committee, and 
p r o t e c t o r  o f  a person o f  unsound mind does 
so  e n t i r e l y  a t  h i s  own r i s k ,  and he must be  
prepared t o  v i n d i c a t e  t h e  n e c e s s i t y  and 
p r o p r i e t y  of  h i s  proceedings i f  they a r e  
c a l l e d  i n  q u e s t i o n ,  and t o  b e a r  t h e  conse- 
quences o f  any unnecessary and improper 
proceedings .'I 

The s a f e  course f o r  a person who wished t o  c o n s t i t u t e  himself 
" the  guardian,  committee, and p r o t e c t o r "  o f  a m e n t a l l y  
incapable  person would be t o  apply t o  t h e  Court o f  P r o t e c t i o n  
t o  be appointed a s  r e c e i v e r  of  t h a t  p e r s o n ' s  e s t a t e .  Other- 
wise t h e  o f f i c i o u s  guard ian ,  whbther he  be agent ,  a t t o r n e y  or  
fami ly  f r iend ,must  run  t h e  r i s k  o f  be ing  sued. 60 

32. An agent  who a c t s  f o r  a m e n t a l l y  incapable  p r i n c i p a l  
i n  ignorance o f  h i s  i n c a p a c i t y  i s  e n t i t l e d  t o  indemni ty  from 
t h e  p r i n c i p a l  f o r  any l i a b i l i t y  a r i s i n g  out  of any act  which 
h i s  p r i n c i p a l  r e q u i r e s  him t o  perform provided t h a t  t h e  a c t  
i s  n o t  i l l e g a l  o r  m a n i f e s t l y  t o r t i o u s . 6 1  
he cannot  be sued by h i s  p r i n c i p a l  f o r  doing any s u c h  a c t ,  
a l though t h e r e  appears  t o  be no r e p o r t e d  case i n  which the  
p o i n t  was considered.  So f a r  a s  a t t o r n e y s  a r e  concerned 
t h e  p o s i t i o n  has  been c l a r i f i e d  by t h e  Powers of A t t o r n e y  Act 
1 9 7 1 ,  s e c t i o n  5 ( 1 ) ,  which provides  t h a t  a donee o f  a power 
of a t t o r n e y  who acts  i n  pursuance o f  t h e  power a t  a t i m e  when 
it has  been revoked62 i s  not  t o  i n c u r  l i a b i l i t y  t o  t h e  donor 
by reason o f  t h e  r e v o c a t i o n ,  provided  t h a t  he d i d  n o t  know of 
it a t  t h e  time. 

I t  must f o l l o w  t h a t  

58 See paras .  16 and 1 7 ,  above. 
59 (1873) 9 Ch. App. 8 5 ,  9%-92. 
60 Cf. Ex p a r t e  Chumley (1790) 1 V e s .  156; 30 E.R. 278.  
61 See paras .  28-30, above. 
62 For example, by supervening menta l  incapac i ty .  
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Summary 

33. The p r e s e n t  law and p r a c t i c e  governing powers o f  
a t t o r n e y  and o t h e r  forms o f  agency i n  r e l a t i o n  t o  t h e  niaiital 
i n c a p a c i t y  of  t h e  p r i n c i p a l  may b e  summarised i n  a few 
sentences .  Where t h e  agent o r  a t t o r n e y  a c t s  f o r  a p r i n c i p a l  
whom he knows t o  be mental ly  i n c a p a b l e  he does s o  a t  h i s  
p e r i l  un less  he conf ines  h i s  m i n i s t r a t i o n s  t o  t h e  p r o v i s i o n  
o f  "necessar ies" .  Where t h e  a g e n t  (but  not  t h e  a t t o r n e y )  i s  
unaware of  h i s  p r i n c i p a l ' s  i n c a p a c i t y  t h e r e  i s  t h e  r i s k ,  i n  
c e r t a i n  e x c e p t i o n a l  s i t u a t i o n s  ,63  tha t  he may i n c u r  l i a b i l i t y  
t o  t h i r d  p a r t i e s  f o r  breach o f  an impl ied  warran ty  o f  
a u t h o r i t y  b u t ,  i f  s o  l i a b l e ,  he i s  e n t i t l e d  t o  indemnity from 
h i s  p r i n c i p a l .  In  o t h e r  r e s p e c t s  t h e  ignorance o f  an agent 
o r  a t t o r n e y  of  h i s  p r i n c i p a l ' s  i n c a p a c i t y  p r o t e c t s  him from 
proceedings by h i s  p r i n c i p a l  o r  by anyone e l s e ,  e x c e p t  i n  
r e s p e c t  o f  conduct which i s  a c t i o n a b l e  according t o  t h e  
genera l  law. 6 4  

63 See p a r a s .  25-27 ,  above. 
64 For  example, f r a u d ,  conversion o r  breach of  c o n t r a c t .  
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PART I11 ARGUMENTS FOR AND AGAINST ENDURING POWERS OF 
ATTORNEY 

General  arguments i n  favour  of  an endur ing  power o f  a t t o r n e y  

34. The Law S o c i e t y ' s  arguments i n  favour o f  a l lowing  
a power of  a t t o r n e y  t o  surv ive  t h e  mental  i n c a p a c i t y  o f  the  
p r i n c i p a l  were o u t l i n e d  i n  P a r t  I ,65 and t h e  p u b l i c a t i o n s  of 
v a r i o u s  overseas  l a w  reform bodies66 p u t  forward a s i m i l a r  
p o i n t  o f  view. One of  t h e  main arguments advanced i s  t h a t  
many people  would l i k e  t o  be a b l e  t o  a r range  t h e i r  a f f a i r s  
i n  t h i s  way (and many, i t  i s  s a i d ,  would be s u r p r i s e d  t o  be 
t o l d  t h a t  t h i s  i s  n o t  p o s s i b l e  under  t h e  p r e s e n t  l a w ) .  I t  
i s  a l s o  s a i d  t h a t  becoming menta l ly  i n c a p a c i t a t e d ,  l i k e  going 
abroad ,  i s  one o f  t h e  occasions when a p r i n c i p a l ,  b e i n g  unable 
t o  a c t  f o r  h i m s e l f ,  most needs h i s  a t t o r n e y  t o  be a b l e  t o  a c t  
f o r  him. I f  i n  t h e s e  circumstances a person wishes t o  provide 
f o r  t h e  management o f  h i s  a f f a i r s  by someone he knows and 
t r u s t s ,  even i f  t h i s  means l o s i n g  some of  the  s a f e g u a r d s  of 
a Court of  P r o t e c t i o n  r e c e i v e r s h i p ,  why should t h e  l a w  not  
a l low him t o  do so?  

35. The law a f t e r  a l l  does n o t ,  as a mat te r  o f  p r i n c i p l e ,  
p revent  people  from d i v e s t i n g  themselves  o f  c o n t r o l  o v e r  
t h e i r  p roper ty .  A person i s  f r e e  t o  dec ide  who i s  t o  adminis ter  
h i s  e s t a t e  on h i s  d e a t h  and how h i s  p r o p e r t y  i s  t o  devolve.  
I t  i s  only i f  he f a i l s  t o  make such  p r o v i s i o n  t h a t  t h e  law 
provides  f o r  d e t a i l e d  c o n t r o l  and s u p e r v i s i o n  over  b o t h  the  
appointment o f  p e r s o n a l  r e p r e s e n t a t i v e s  and how t h e  e s t a t e  i s  
t o  be d e a l t  wi th .  The law al lows a person  t o  s e t  up a 
d i s c r e t i o n a r y  t r u s t ,  w i t h  himself  as p r i n c i p a l  b e n e f i c i a r y ,  
which w i l l  cont inue  t o  be o p e r a t i v e  d e s p i t e  any supervening 
mental  incapac i ty .  A d i s c r e t i o n a r y  t r u s t  i s  n o t ,  however, a 
s a t i s f a c t o r y  a l t e r n a t i v e  t o  an endur ing  power of  a t t o r n e y .  

65 See para .  2 ,  above. 
66  Thei r  recommendations a r e  summarised i n  t h e  Appendix. 
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The immediate and i r r e v e r s i b l e  l o s s  of  cont ro l  by t h e  s e t t l o r  
even while  he s t i l l  has mental c a p a c i t y ,  the t a x  impl ica t ions ,  
and t h e  stamp d u t y  and leg,al  expenses ,  mean t h a t  t h i s  i s  a 
course which few, i f  any, wel l -advised  people would wish t o  
adopt  . 
36. I t  i s  s a i d  t h a t  a Court o f  P r o t e c t i o n  r e c e i v e r s h i p ,  
w h i l s t  p rovid ing  t h e  b e s t  and, i n  c e r t a i n  c a s e s ,  t h e  only 
s o l u t i o n ,  i s  n o t  i d e a l  i n  o t h e r s ,  f o r  example where management 
o f  a person ' s  a f f a i r s  i s  r e q u i r e d  o n l y  f o r  a s h o r t  per iod  o r  
where t h e  sums involved a r e  smal l .  I t  has been suggested by 
some people  t h a t  making an a p p l i c a t i o n  t o  the  Court  causes 
d i s t r e s s  t o  t h e  p a t i e n t  and h i s  fami ly  and t h a t  t h e  Court ' s  
procedure i s  unavo idab l y  "cumbersome , time-consuming and 

t h e  case of  people  who, while  normally capable o f  managing 
t h e i r  a f f a i r s ,  i n t e r m i t t e n t l y  s u f f e r  from mental i n c a p a c i t y  
such a s ,  t e c h n i c a l l y ,  t o  b r i n g  them w i t h i n  s e c t i o n  101  of the 
Mental Heal th  A c t  1959.  With modern methods of  t rea tment  a 
person i n  t h i s  category. i s  o f t e n  o n l y  s o  d i s o r d e r e d  as t o  be 
unable  t o  manage h i s  a f f a i r s  f o r  comparat ively s h o r t  periods. 
An enduring power o f  a t t o r n e y ,  which would enable  h i s  a t torney 
t o  look a f t e r  h i s  a f f a i r s  dur ing  h i s  temporary b u t  recur ren t  
p e r i o d s  of  i n c a p a c i t y ,  might be a s u i t a b l e  and u s e f u l  so lu t ion  
i n  t h e s e  circumstances.  

Nor would a r e c e i v e r s h i p  seem a p p r o p r i a t e  i n  

37. I t  i s  a l s o  pointed out  t h a t  applying t h e  e x i s t i n g  
law p u t s  on hones t  and consc ien t ious  a t torneys  t h e  d i f f i c u l t  
burden of  dec id ing  when t h e  donor o f  a power of  a t t o r n e y ,  who 
gradual ly  becomes more and more s e n i l e ,  has reached  t h e  s tage 
o f  i n c a p a c i t y  when t h e  power is  i n  l a w  revoked. The at torney 
may i n c u r  r i s k  i f  he cont inues t o  a c t  a f t e r  ev idence  of  h i s  
p r i n c i p a l ' s  mental  i n c a p a c i t y  has  come t o  h i s  n o t i c e .  
Although t h e  a t t o r n e y  may cont inue  t o  supply h i s  p r i n c i p a l  
w i t h  n e c e s s a r i e s  o r  t o  see  t h a t  he  i s  s o  suppl ied  by o t h e r s ,  

6 7  See, i n  p a r t i c u l a r ,  the arguments of  The Law S o c i e t y  a t  
para .  2 ( d ) ,  above, but  c f .  p a r a .  4 8 ,  below. 
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t r a n s a c t i o n s  such as s e l l i n g  h i s  house o r  buying him an 
annui ty  (which may w e l l  be d e s i r a b l e  and necessary t r a n s a c t i o n s  
i n  t h e  case of an o l d  person)  may i n v o l v e  r i s k  t o  t h e  a t torney .  
I t  should  a l s o  be recognised t h a t ,  w h i l e  t h e  law may be  c l e a r  
t h a t  money spent  on n e c e s s a r i e s  f o r  an incapable  p e r s o n  may 
be recovered,  t h i s  involves  d i f f i c u l t i e s  i n  p r a c t i c e .  Apart 
from t h e  d e c i s i o n  as to what a r e  n e c e s s a r i e s  i n  a p a r t i c u l a r  
c a s e ,  and what i s  a reasonable  p r i c e ,  t h e r e  i s  t h e  problem of  
how they  a r e  t o  be  p a i d  f o r  i n  t h e  f i r s t  ins tance .  A mental ly  
incapable  person can no longer  draw on h i s  own bank account ,  
and any a u t h o r i t y  he  may have given t o  another  person  t o  draw 
on it  w i l l  have been revoked by t h e  incapac i ty .  

38. Furthermore, a s  we s a i d  i n  ou r  Report on Powers of  
At torney ,68  i t  i s  undes i rab le  f o r  common p r a c t i c e  t o  be  a t  
v a r i a n c e  with t h e  requirements  o f  t h e  l a w .  I t  i s  s a i d  t h a t  
many a t t o r n e y  cont inue  t o  a c t  when i n  l a w  t h e i r  a u t h o r i t y  
has  been revoked by t h e i r  p r i n c i p a l ' s  mental i n c a p a c i t y ,  
p a r t l y  because they  do n o t  wish t o  c a u s e  d i s t r e s s  t o  t h e  
p r i n c i p a l  by apply ing  t o  t h e  Court o f  P r o t e c t i o n ,  and p a r t l y ,  
i t  i s  thought i n  t h e  case  of many l a y  a t t o r n e y s ,  because  they 
do n o t  r e a l i s e  what t h e  law i s  i n  t h i s  respec t .  

39. The Law S o c i e t y  found c o n s i d e r a b l e  support  among 
p r a c t i s i n g  s o l i c i t o r s  f o r  the  proposa l  f o r  an enduring power 
o f  a t t o r n e y ,  and t h e  r e p o r t s  o f  t h e  Ontar io  and New South 
Wales Law Reform Commissions say  t h a t  t h e y  found wide support  
f o r  t h e i r  p roposa ls  f o r  such a power. 

General arguments a g a i n s t  an enduring power of a t t o r n e y  

40.  The main arguments a g a i n s t  changing t h e  l a w  f a l l  
broadly  i n t o  two c a t e g o r i e s ;  f i r s t ,  t h a t  t h e  s o c i a l  need  f o r  
enduring powers o f  a t t o r n e y  has been o v e r s t a t e d  and, second, 
t h a t  such a power would not  se rve  t h e  b e s t  i n t e r e s t s  o f  a 
menta l ly  incapable  person.  

68 (1970) Law Com. No. 30; Cmnd. 4473, para .  26 .  
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41. The f i r s t  ques t ion  is  whether  an endur ing  power of 
a t t o r n e y  i s  necessary .  I t  depends what s p e c i a l  purpose i t  i s  
t o  s e r v e  t h a t  i s  n o t  a l ready  s e r v e d  by the  o r d i n a r y  power of 
a t t o r n e y .  Much of  t h e  argument i n  favour  o f  an enduring 
power of a t t o r n e y  has  concent ra ted  on t h e  case where t h e  
donor i s  i n  t h e  " t w i l i g h t "  between c a p a c i t y  and i n c a p a c i t y .  
F o r  example, The L a w  Socie ty  has  arguedb9 t h a t  a new procedure 
i s  r e q u i r e d  which provides  a means by which a s u i t a b l e  person 
could  d i s c r e e t l y  assume r e s p o n s i b i l i t y  f o r  t h e  major  decis ions 
i n  t h e  management o f  t h e  a f f a i r s  o f  someone whose c a p a b i l i t y  
w a s  beginning t o  s u f f e r  from age o r  i n f i r m i t y ,  w h i l e  leaving 
him some appearance o f  r e s p o n s i b i l i t y  and perhaps c o n t r o l  of 
t h e  more r o u t i n e  o f  h i s  a f f a i r s .  The problem a r e a ,  on t h i s  
approach, i s  where t h e  aged o r  i n f i r m  person s t i l l  h a s  
s u f f i c i e n t  i n t e l l e c t  t o  know what he  i s  doing b u t  n o t  
s u f f i c i e n t  t o  know what needs t o  be done i n  every  s i t u a t i o n .  
H i s  need i s  f o r  guidance and a s s i s t a n c e  i n  h i s  a f f a i r s  r a t h e r  
t h a n  a comprehensive take-over .  But is a new procedure  
needed t o  d e a l  w i t h  t h i s  problem? The r i s k s  t h a t  f a c e  the  
l a w f u l l y  appoin ted  a t t o r n e y  i n  such  a s i t u a t i o n  may have been 
o v e r s t a t e d .  F i r s t ,  t h e  o n s e t  o f  i n c a p a c i t y  i n  t h e  donor o f  
t h e  power of  a t t o r n e y  revokes o r  reduces the  a u t h o r i t y  of the 
a t t o r n e y  but  i t  i s  only  where t h e  a t t o r n e y  i s  aware of  the  
i n c a p a c i t y  t h a t  he i s  put  a t  r i s k . 7 0  
t h e  a t t o r n e y  knows t h a t  t h e  d o n o r ' s  i n t e l l e c t u a l  powers a r e  
f a i l i n g ,  he must ,  no doubt, a c t  w i t h  reasonable  c a u t i o n ,  t h i s  
i s  n o t  t o  s a y  t h a t  he may n o t  a c t  a t  a l l .  He may cont inue t o  
make such c o n t r a c t s  on t h e  donor ' s  beha l f  as  t h e  donor s t i l l  
h a s  c a p a c i t y  t o  make. 71 For  example, t h e  proper  management of 
t h e  donor 's  p r o p e r t y  and a f f a i r s  may r e q u i r e  t h a t  t h e  
insurance  cover  on h i s  house i s  i n c r e a s e d  o r  t h a t  h i s  car  i s  
s o l d  o r  t h a t  money i n  h i s  c u r r e n t  account  is  p l a c e d  on depos i t .  

69 The Council of  The Law S o c i e t y ' s  Memorandum on t h e  Court 
of  P r o t e c t i o n  (March 1970) ,  p a r a .  11. 

7 0  Powers of  At torney  Act 1971, s .  5(1). 
7 1  Para. 14,  above. 

Second, a l t h o u g h ,  once 
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The donor may, through mental i n f i r m i t y ,  lack t h e  p e r c e p t i o n  
o r  r e s o l v e  t o  a t t e n d  t o  such t r a n s a c t i o n s  himself .  If he had 
no-one t o  h e l p  and advise  him an a p p l i c a t i o n  t o  t h e  Court of 
P r o t e c t i o n  might b e  t h e  a p p r o p r i a t e  course .  Where, however, 
he  had given a t r u s t e d  f r i e n d  a power of  a t t o r n e y  and t h a t  
f r i e n d  was w i l l i n g  t o  expla in  what needed doing and t o  help 
him t o  do i t ,  an a p p l i c a t i o n  t o  t h e  Court o f  P r o t e c t i o n  would 
n o t  be needed. 

42. Of course  t h e r e  may come a s t a g e  when t h e  donor is  
s o  enfeebled  o r  t h e  proposed t r a n s a c t i o n s  a r e  s o  complicated 
t h a t  t h e  a t t o r n e y  must reasonably doubt  t h e  donor ' s  c a p a c i t y  
t o  understand them even when expla ined .  A t  such a s t a g e  t h e  
a t t o r n e y ' s  proper  c o u r s e ,  on t h e  e x i s t i n g  s t a t e  o f  t h e  law, 
i s  t o  apply t o  t h e  Court o f  P r o t e c t i o n  f o r  the  appointment of 
a r e c e i v e r .  However, it should be remembered t h a t  t h e  Court 
o f  P r o t e c t i o n  can g r a n t  t h e  r e c e i v e r s h i p  t o  t h e  o r i g i n a l  
a t t o r n e y  and w i l l  u s u a l l y  do so  where t h e  a t t o r n e y  i s  a 
s u i t a b l e  person and i s  w i l l i n g  t o  a c t ,  and t h a t  t h e  r i s k  of 
caus ing  d i s t r e s s  t o  t h e  donor can be reduced by an o r d e r  
d i s p e n s i n g  wi th  t h e  s e r v i c e  on him of  t h e  r e l e v a n t  c o u r t  
proceedings.  72  

43. The n e x t  q u e s t i o n  is  whether  a new s o r t  o f  power of 
a t t o r n e y  i s  r e a l l y  i n  t h e  b e s t  i n t e r e s t s  of  a p r i n c i p a l  a t  a 
t i m e  when h i s  mental  s t a t e  i s  such  t h a t  he completely lacks 
mental  c a p a c i t y .  I t  i s  c l e a r  t h a t  no a l t e r n a t i v e  sys tem 
could  provide p r o t e c t i o n  of t h e  p r i n c i p a l ' s  i n t e r e s t s  ( a t  a 
t ime when he most needs p r o t e c t i o n )  t h a t  i s  as complete  as 
t h a t  o f  t h e  Court o f  P r o t e c t i o n ,  unless it  provides  f o r  the 
appointment and cont inuous s u p e r v i s i o n  and c o n t r o l  o f  the  
a t t o r n e y  by some independent and r e s p o n s i b l e  body, such  as  
a c o u r t  o r  p u b l i c  o f f i c i a l .  I n  the n a t u r e  of t h i n g s ,  there  
i s  always t h e  p o s s i b i l i t y  t h a t  an a t t o r n e y  may mismanage t h e  

7 2  Court o f  P r o t e c t i o n  Rules 1960, S . I .  1960, No. 1146,  
r. 28(1) ,  a s  amended by Court o f  P r o t e c t i o n  (Amendment) 
Rules 1973, S.I. 1973, No. 791, r. 4. 
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p r i n c i p a l ' s  a f f a i r s .  
involve  d ishones ty  o r  n e g l e c t ;  t h e  e s t a t e  and i n t e r e s t s  of 
t h e  p r i n c i p a l  can and sometimes do s u f f e r  a t  t h e  hands of 
a t t o r n e y s  who mean t o  a c t  f o r  t h e  b e s t .  The p o i n t  nay be made 
t h a t  t h e  proposed enduring power of a t t o r n e y  would, unless  
adequate safeguards  o r  l i m i t a t i o n s  were provided,  g i v e  g r e a t e r  
o p p o r t u n i t i e s  f o r  mismanagement by t h e  a t torney  w i t h  reduced 
chances of  d e t e c t i o n  o r  redress .  There i s  t h e  f u r t h e r  point  
t h a t  an u n f e t t e r e d  d i s c r e t i o n  can be embarrassing t o  an 
a t t o r n e y ,  p a r t i c u l a r l y  where members of the  p r i n c i p a l ' s  family 
d i s a g r e e  wi th  him o r  amongst themselves  a s  t o  how it should 
be exerc ised .  There a r e  t h e r e f o r e  sound reasons f o r  placing 
l i m i t a t i o n s  o r  sa feguards  upon t h e  proposed endur ing  power of 
a t t o r n e y  and t h i s  has  been widely conceded.73 
f o r  c o n s i d e r a t i o n  i s  whether s a t i s f a c t o r y  l i m i t a t i o n s  o r  
sa feguards  can be  devised  which g i v e  t h e  p a r t i e s  concerned 
adequate p r o t e c t i o n  and guidance wi thout  thereby producing a 
regime s o  s imilar  t o  t h a t  a l r e a d y  provided by t h e  Court  of 
P r o t e c t i o n  t h a t  no th ing  would be achieved by i t s  i n t r o d u c t i o n .  

Such mismanagement does n o t  n e c e s s a r i l y  

The ques t ion  

/. 

44. In  c o n s i d e r i n g  the  i n t e r e s t s  of  a person who i s  no 
longer  capable  a t  a l l  of  a c t i n g  f o r  h imsel f ,  perhaps  a more 
b a s i c  i s s u e  t h a n  t h a t  of sa feguards  i s  whether a power of 
a t t o r n e y  i s  of  i t s  very n a t u r e  an appropr ia te  ins t rument  t o  
use i n  t h e s e  circumstances.  The f u n c t i o n  of an o r d i n a r y  
power of  a t t o r n e y  i s  genera l ly  t o  provide  f o r  t h e  c a r r y i n g  
o u t  o f  t r a n s a c t i o n s  o f  a p a r t i c u l a r  n a t u r e ,  o r  f o r  a p a r t i c u l a r  
p e r i o d ,  and t h e  donor w i l l  u s u a l l y  t e l l  h i s  a t t o r n e y  i n  what 
way and f o r  what purposes  he expec ts  t h e  power t o  be  used. 
He w i l l  a l s o  o f t e n  be a v a i l a b l e  f o r  c o n s u l t a t i o n  o r  t o  give 
d i r e c t i o n s .  While a person i s  m e n t a l l y  incapable ,  on the 
o t h e r  hand, h i s  main need is  f o r  someone e l s e  t o  provide  
comprehensive management of h i s  p r o p e r t y  and a f f a i r s  and t o  
t a k e  t h e  i n i t i a t i v e  i n  deciding what i s  requi red .  I f  a 
r e c e i v e r  i s  appoin ted ,  he w i l l  perform t h i s  f u n c t i o n .  The 

73 All t h e  schemes summarised i n  t h e  Appendix ( e x c e p t  the 
Uniform Probate  Code) have s a f e g u a r d s  o r  l i m i t a t i o n s  of 
one kind o r  another .  
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essence  of  a power o f  a t t o r n e y ,  however, i s  t h a t  it c o n f e r s  
a u t h o r i t y  t o  a c t  - it  does not  impose a duty.74 
t h e r e f o r e  a rguable  t h a t  i t  i s  n o t  a s u i t a b l e  means of 
provid ing  t h e  n e c e s s a r y  management f o r  t h e  a f f a i r s  of a 
menta l ly  incapable  person.  I f  it i s  sought  t o  impose some 
duty on an a t t o r n e y  under an enduring power,75 it would be 
adequate  only i f  t h e  duty  were s o  comprehensive t h a t  i n  
e f f e c t  t h e  a t t o r n e y ' s  du ty  became analogous t o  t h a t  o f  a 
r e c e i v e r ,  which would n o t  be t h a t  commonly a s s o c i a t e d  wi th  an 
a t t o r n e y .  

I t  is 

45. Other  d i sadvantages  a r e  t h a t  an enduring power of 
a t t o r n e y  may n o t  be  t h e  b e s t  means o f  managing a l a r g e  and 
complex e s t a t e ;  t h a t  t h e  e x i s t e n c e  o f  such a power may 
d iscourage  an a p p l i c a t i o n  f o r  a Court  pf P r o t e c t i o n  
r e c e i v e r s h i p  when t h e  i n t e r e s t s  o f  t h e  p r i n c i p a l  r e q u i r e d  it 
a s ,  f o r  example, where t h e  p r i n c i p a l  i s  a c t i n g  improvident ly  
and i r r e s p o n s i b l y  w i t h  h i s  p r o p e r t y ;  and t h a t  t h e  e x e r c i s e  
of  such a power might p r e j u d i c e  t h e  i n t e r e s t s  of  t h e  p r i n c i p a l ' s  
successors  by adeeming tes tamentary  d i s p o s i t i o n s ,  which i s  a 
r i s k  a g a i n s t  which t h e  Court of  P r o t e c t i o n ' s  procedure 
provides  some safeguard .  76 

46. Other arguments a g a i n s t  t h e  i n t r o d u c t i o n  o f  such  a 
power concern t h e  people  by whom it  would be granted.  On the  
one hand, it might be s a i d  t h a t  p e o p l e ,  e s p e c i a l l y  t h e  o l d ,  
would be unwi l l ing  t o  admit t h a t  t h e y  might become 
i n c a p a c i t a t e d ,  s o  t h a t  such a power would not  be g iven  by those 
f o r  whom it  was in tended  nor those  most l i k e l y  t o  need  it. I f  
i t  were n o t  given by t h e s e  people ,  i t s  i n t r o d u c t i o n  would not  
be  j u s t i f i e d .  On t h e  o t h e r  hand, p r o v i s i o n  f o r  an enduring 
power of  a t t o r n e y  might r e s u l t  i n  p r e s s u r e ,  however w e l l -  
meaning, being a p p l i e d  t o  e l d e r l y  p e o p l e  t o  execute  such  a 
power. A person whose mental f a c u l t i e s  were a l r e a d y  f a i l i n g  
and who was n o t  v e r y  w e l l  able  t o  manage h i s  a f f a i r s  might 
f i n d  such p r e s s u r e  from r e l a t i v e s ,  o r  from others  who showed 

74 This  is  d i s c u s s e d  i n  more d e t a i l  a t  paras .  1 2 2 ,  125 ,  126, 

75 This  s o l u t i o n  i s  d iscussed  i n  p a r a s .  130-135, below. 
76 See para .  10, above, and paras .  167-171, below. 

below. 
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him kindness ,  h a r d  t o  r e s i s t .  H e  might be l e g a l l y  competent 
and understand Khat he was doing and y e t  lack  independent  
judgment as t o  whether  t h i s  was r e a l l y  what he wanted o r  was 
i n  h i s  b e s t  i n t e r e s t s .  

47 .  F i n a l l y ,  it must be borne i n  mind t h a t  f o r  many 
c e n t u r i e s  t h e  management of  t h e  a f f a i r s  of t h e  m e n t a l l y  
incapable  has  been superv ised  by t h e  c o u r t s  on b e h a l f  of the 
Crown, which h a s  t h e  genera l  guard ianship  of  them. "As regards 
t h e  r e l a t i o n  o f  t h e  Crown t o  l u n a t i c s ,  i t  may be  t a k e n  
g e n e r a l l y  t h a t  t h e  Crowq i s  t h e  c u s t o d i a n  of  t h e  p r o p e r t y  of a 
l u n a t i c  s o  found ... t h e  p r o p e r t y  p a s s e s  out  of  t h e  cont ro l  of  t h e  
l u n a t i c  and comes under t h a t  o f  t h e  Crown only i n  o r d e r  t h a t  
t h e  l u n a t i c  may have t h a t  p r o t e c t i o n  from t h e  Crown t o  which 
he i s  e n t i t l e d . " 7 7  
which we have l e g a l  r e p o r t s ,  t h e  Crown has p o s s e s s e d  the  
p r e r o g a t i v e  ... o f  dea l ing  w i t h  and c o n t r o l l i n g  t h e  property 
o f  a l u n a t i c  ... i n  t h e  i n t e r e s t  and f o r  the  b e n e f i t  o f  the  
l u n a t i c  . . ."78 I t  would be wrong, some may s a y ,  t o  abandon 
t h i s  t r a d i t i o n  o f  "pro tec t ion" ,  j u s t  because some people  do 
n o t  l i k e  t h e  i d e a  o f  t h e  Court o f  P r o t e c t i o n  becoming involved 
i n  t h e i r  a f f a i r s  and would p r e f e r  them t o  be d e a l t  w i t h  by a 
f r i e n d  o r  a d v i s e r  wi thout  " o u t s i d e  in te r fe rence" .  

' I . . .  dur ing  t h e  whole p e r i o d  o f  h i s t o r y  i n  

48. As r e g a r d s  t h e  s p e c i f i c  c r i t i c i s m o f  t h e  working of 
t h e  Court o f  P r o t e c t i o n ,  which have been mentioned by The Law 
S o c i e t y , 7 9  t h e s e  would seem of  less importance s i n c e  the 
s e t t i n g  up o f  a j o i n t  committee o f  t h e  Court of  P r o t e c t i o n  
and The Law S o c i e t y  i n  1970 which h a s  met a t  r e g u l a r  i n t e r v a l s  
s i n c e .  O f  t h e  d i s c u s s i o n s  o f  t h e  j o i n t  committee, i t  is  
r e p o r t e d :  "Progress  has  been made i n  s i m p l i f y i n g  t h e  procedure, 
c l e a r i n g  away misconcept ions and b r i n g i n g  i n  new p o l i c i e s  and 
procedures  for investments  and cos ts . "80  

7 7  Re Walker [1905] 1 Ch. 160, 171 ,  per Vaughan Williams L. J .  
See a l s o  p a r a .  18 ,  above. 

78 Ibid., a t  pp. 1 7 1 ,  1 7 2 .  
79 See para .  2 (d)  above and Memorandum of t h e  Counci l  of  The 

Law S o c i e t y  on t h e  Court o f  P r o t e c t i o n  (1970) ,  p .  2 1 .  

80 Law S o c i e t y ' s  Gaze t te ,  1 0  December 1975. 
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PART I V  CONDITIONS AND SAFEGUARDS 

I n t r o d u c t o r y  

49. The i d e a  o f  an enduring power o f  a t t o r n e y  h a s  been 
given favourable  c o n s i d e r a t i o n  i n  t h i s  country by The Law 
S o c i e t y ,  t h e  Holborn Law Socie ty  and t h e  Birmingham Young 
Members Group o f  t h e  Law Socie ty  and a l s o  abroad.81 I f  a 
s a t i s f a c t o r y  scheme can be produced, i t  would s e r v e  a usefu l  
f u n c t i o n  i n  t h e  system f o r  a d m i n i s t e r i n g  the  a f f a i r s  o f  the  
menta l ly  incapable ,  be ing  complementary t o  the  f u n c t i o n s  now 
performed by t h e  Court of  P r o t e c t i o n ,  and i n  s u i t a b l e  cases  
r e l i e v i n g  it  o f  a p a r t  of  i t s  d u t i e s .  

50.  The main j u s t i f i c a t i o n  f o r ,  and aim o f ,  changing the  
law t o  provide f o r  an enduring power would be t o  e n a b l e  a 
donor t o  have h i s  a f f a i r s  d e a l t  w i t h  i n  t h i s  way i f  h e  s o  
wished,  w h i l s t  e n s u r i n g ,  s o  f a r  a s  p o s s i b l e ,  t h a t  h i s  i n t e r e s t s  
were not  pre judiced .  Some c o n d i t i o n s  and safeguards  would be 
e s s e n t i a l  i n  any such scheme €or  t h e  p r o t e c t i o n  o f  t h e  donor. 

51. On t h e  o t h e r  hand, t h e  aim o f  enabl ing t h e  donor t o  
a r range  f o r  h i s  a f f a i r s  t o  be d e a l t  w i t h  i n  t h i s  way, i f  he 
s o  wished, would be  defea ted  i f  t h e  safeguards made t h e  scheme 
s o  complex and expensive as t o  d iscourage  i t s  use.  I t  would 
a l s o  be u n d e s i r a b l e  i f  t h e  impos i t ion  of  numerous f o r m a l i t i e s  
on t h e  gran t  o r  e x e r c i s e  o f ' a n  endur ing  power r e s u l t e d  i n  the  
v a l i d i t y  of a power, which t h e  donor thought was achiev ing  
h i s  i n t e n t i o n  and on which the  a t t o r n e y  and t h i r d  p a r t i e s  had 
r e l i e d ,  being open t o  chal lenge on t e c h n i c a l  grounds. 

52 .  In  t h i s  p a r t  of the  paper  we t h e r e f o r e  s u g g e s t  
v a r i o u s  safeguards  t h a t  might be provided  i n  a scheme f o r  an 
enduring power of  a t t o r n e y ,  and c o n s i d e r  which ones would be 
p r a t i c a b l e  as  w e l l  a s  d e s i r a b l e ,  and which would t e n d  t o  make 
t h e  scheme s o  complex and expensive t h a t  i t  would be  o f  l i t t l e  
p r a c t i c a l  use. 

81 See Appendix. 
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Mental c a p a c i t y  o f  donor a t  time o f  g r a n t  

(a )  Standard o f  mental  c a p a c i t y  

53. I t  would obviously be e s s e n t i a l  t h a t  t h e  donor should 
have t h e  mental c a p a c i t y  t o  unders tand  what he w a s  doing i n  
g r a n t i n g  an endur ing  power of a t t o r n e y ,  and t o  i n t e n d  i t s  
consequences. Such a condi t ion  would do no more t h a n  r e - s t a t e  
t h e  genera l  law. I n  t h e  o t h e r  p r o p o s a l s  f o r  an endur ing  power 
of  a t t o r n e y  which we have examined, emphasis i s  p l a c e d  on the 
donor ' s  having t h e  r e q u i s i t e  mental  c a p a c i t y  a t  t h e  time of 
t h e  g r a n t ,  b u t  a l though t h e  t e s t  o f  c a p a c i t y  i s  v a r i o u s l y  
expressed  none seems i n  f a c t  t o  propose  a s t r i c t e r  t e s t  than 
t h a t  imposed by t h e  genera l  law. 

54 .  We c o n s i d e r  t h a t  t h e  a p p l i c a t i o n  of t h e  g e n e r a l  law, 
i n  r e s p e c t  of mental  c a p a c i t y ,  t o  t h e  gran t  of  an enduring 
power of a t t o r n e y  should  be emphasised. 
f o r  such a power would a l t e r  t h e  law a s  t o  t h e  e f f e c t  of 
mental  i n c a p a c i t y  on t h e  cont inuing  v a l i d i t y  of  a power of 
a t t o r n e y ,  t h e r e  would be no q u e s t i o n  of a l t e r i n g  t h e  law as  
t o  i ts e f f e c t  on t h e  i n i t i a l  v a l i d i t y  of  a power. If there  
were a purpor ted  g r a n t  of  an endur ing  power when t h e  donor 
d i d  n o t  have t h e  r e q u i s i t e  mental  c a p a c i t y ,  t h e  g r a n t  would 
be i n v a l i d .  

Although p r o v i s i o n  

55. We r e a l i s e  t h a t  a p p l i c a t i o n  of  t h e  g e n e r a l  l a w  as  
t o  mental c a p a c i t y  t o  gran t  an endur ing  power of a t t o r n e y  
would enable  such  a power t o  be v a l i d l y  granted i n  circum- 
s t a n c e s  where i t  might no t  be c o n s i d e r e d  d e s i r a b l e .  For  
example, an e l d e r l y  person,  whose mental  f a c u l t i e s  were 
beginning t o  f a i l ,  might be a b l e  t o  understand t h e  n a t u r e  
and e f f e c t  of an enduring power, b u t  b s  unable t o  wi ths tand  
p r e s s u r e  from h i s  r e l a t i v e s  o r  ad.visers ,  o r  t o  e x e r c i s e  
independent judgment a s  t o  whether  t h e  gran t  was i n  h i s  best  
i n t e r e s t s .  Never the less ,  we do n o t  consider  it would be 
p r a c t i c a b l e  t o  impose a h igher  s t a n d a r d  of mental c a p a c i t y  
w i t h  regard  t o  t h e  g r a n t  of an endur ing  power of a t t o r n e y  
than  t h a t  imposed by t h e  genera l  law. A d e f i n i t i o n  o f  any 
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h i g h e r  s tandard  would have t o  be p r e c i s e  and e a s i l y  
a p p l i c a b l e  o r  e l s e  it would c r e a t e  u n c e r t a i n t y  a s  t o  t h e  
v a l i d i t y  of  t h e  g r a n t  of  many endur ing  powers. T h i s  would 
seem d i f f i c u l t ,  o r  even imposs ib le ,  t o  achieve. Even i f  it 
were p o s s i b l e  t o  d e f i n e  such a h i g h e r  s tandard ,  t h e  r e s u l t  
might be t o  prevent  some people from g r a n t i n g  endur ing  powers 
when they  had s u f f i c i e n t  c a p a c i t y  and t h e  reasonable  d e s i r e  
t o  do so.  

56. We t h e r e f o r e  cons ider  t h a t ,  i n  order  t o  be  v a l i d ,  
an enduring power o f  a t t o r n e y  would have t o  be g r a n t e d  by 
someone who s a t i s f i e d  t h e  genera l  l e g a l  t e s t  of  mental  
c a p a c i t y ,  i . e .  someone who was a b l e  t o  understand t h e  na ture  
and e f f e c t  of  an enduring power o f  a t t o r n e y .  

(b) Evidence o f  mental  capac i ty  

57.  A s  we have mentioned above, a l l  t h e  o t h e r  proposa ls  
f o r  an enduring power of a t t o r n e y  a t t a c h  importance t o  the 
mental  c a p a c i t y  o f  t h e  donor a t  t h e  t ime of t h e  g r a n t ,  but 
t h e y  express  d i f f e r e n t  views a s  t o  whether  t h e r e  s h o u l d  be 
s p e c i a l  p r o v i s i o n  f o r  evidence of t h i s .  

58. One view, which was adopted i n  t h e  p r o p o s a l s  of  The 
Law Socie ty  and t h e  Law Reform Commissions of Manitoba and 
B r i t i s h  Columbia, i s  t h a t  an endur ing  power should incorpora te  
a c e r t i f i c a t e  by a doc tor  o r  lawyer ,  t h a t  the  donor was of 
sound mind and unders tanding  a t  t h e  t ime of e x e c u t i n g  t h e  
power. In The Law S o c i e t y  and Manitoba proposa ls ,  t h i s  
c e r t i f i c a t e  would be a condi t ion  o f  t h e  v a l i d i t y  o f  t h e  power; 
i n  t h e  B r i t i s h  Columbia proposa ls  i t  i s  considered d e s i r a b l e ,  
b u t  n o t  made mandatory. 
Commissions of Ontar io  and New South Wales have r e j e c t e d  any 
such  requirement ,  cons ider ing  t h a t  i t s  disadvantages outweigh 
i t s  advantages. 

On t h e  o t h e r  hand, t h e  Law R e f o r m  

59. Arguments i n  favour  o f  a requirement  of  medica l  
evidence a r e  t h a t  it provides  s t r o n g  (but  presumably n o t  
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conclus ive)  evidence of  t h e  i n i t i a l  v a l i d i t y  of t h e  power, 
which t h i r d  p a r t i e s  could r e l y  on, and which would be usefu l  
i n  t h e  event  of  subsequent d i s p u t e  (which might b e  more 
l i k e l y  t o  occur  i n  r e s p e c t  of an enduring than an o r d i n a r y  
power). I t  would a l s o  help t o  p r e v e n t  t h e  purpor ted  grant  
of a power when the donor ' s  mental  c a p a c i t y  was c l e a r l y  not  
s u f f i c i e n t ,  (it be ing  p o s s i b l e  t h a t  a donor and h i s  family 
might ,  without  t h e  b e n e f i t  of  a d v i c e  and w i t h  no improper 
i n t e n t ,  cons ider  t h e  gran t  of  an enduring power i n  such 
circumstances) .  

60. Against  t h i s ,  i t  can be s a i d  t h a t  u n l e s s  t h e  
c e r t i f i c a t e  were t r e a t e d  a s  i r r e b u t t a b l e  proof o f  c a p a c i t y  
(which would be u n d e s i r a b l e ) ,  medical  evidence i n  such  a 
form would not  prevent  d i sputes  f r o m  a r i s i n g ,  a s  t h e  question 
of  i n i t i a l  c a p a c i t y  could always be re-opened. 

61. A l s o ,  w h i l s t  a requirement of  medical ev idence  might 
h e l p  t o  prevent  t h e  gran t  of an endur ing  power of  a t t o r n e y  
by someone who c l e a r l y  d id  not  have t h e  necessary mental  
c a p a c i t y ,  t h e r e  would probably o n l y  be a l i m i t e d  number o f  
such cases .  Medical evidence would be of l e s s  v a l u e  i n  t h e  
more l i k e l y  c a s e  where t h e  person who wished t o  g r a n t  an 
enduring power was one whose f a c u l t i e s  were f a i l i n g ,  and who 
h i m s e l f ,  o r  whose fami ly  o r  a d v i s e r s ,  were anxious t h a t  some 
arrangement should  be made f o r  managing h i s  a f f a i r s .  Such 
people  might n o t  be r e a l l y  capable  o f  judging whether  an 
enduring power w a s  t h e  bes t  s o l u t i o n  f o r  t h e i r  p a r t i c u l a r  
c i rcumstances,  o r  might no t  be a b l e  t o  r e s i s t  p r e s s u r e  o r  
persuas ion  from people  who thought  t h a t  an enduring power 
would be t h e  most convenient course  without  n e c e s s a r i l y  
g i v i n g  p r i o r i t y  t o  t h e  donor 's  b e s t  i n t e r e s t s .  D i f f e r e n t  
d o c t o r s  and lawyers  could q u i t e  reasonably  take  w i d e l y  
vary ing  views on t h e  ques t ion  of mental  capac i ty  i n  such 
c a s e s ;  some might be over-caut ious about committing 
themselves ,  w h i l e  o t h e r s  might be prepared  t o  t r e a t  such 
evidence more a s  a formal i ty  t o  be  overcome i n  o r d e r  t o  
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provide  a s o l u t i o n  t o  a troublesome fami ly  problem. Family 
o r  o t h e r  p r e s s u r e ,  (even i f  it amounted t o  undue i n f l u e n c e ,  
which would make t h e  power voidable)  would o f t e n  n o t  be 
apparent  t o  an o u t s i d e r ,  such a s  a d o c t o r  o r  lawyer ,  whose 
evidence would n o t  safeguard a g a i n s t  t h i s  e v e n t u a l i t y .  

62.  Unless a d o c t o r  o r  lawyer  knew t h e  p o t e n t i a l  donor 
w e l l ,  he might n o t  be t h e  b e s t  p e r s o n  t o  t e s t i f y  as t o  the  
donor ' s  mental c a p a c i t y ,  and i n  any event, an e n q u i r y  i n t o  the 
donor ' s  mental s t a t e  might be embarrassing.  

63. On t h e  whole, we do n o t  t h i n k  t h a t  a mandatory 
requirement  of  medical  o r  o t h e r  p r o f e s s i o n a l  ev idence  of the  
donor ' s  mental c a p a c i t y  would p r o v i d e  a s u f f i c i e n t  safeguard 
t o  j u s t i f y  i t s  i n c l u s i o n  i n  a scheme f o r  an endur ing  power 
of  a t t o r n e y .  We c o n s i d e r  t h a t  such  evidence would provide  a 
r e a l  safeguard i n  only  a few c a s e s ,  w h i l s t  adding complexity 
and expense t o  a l l  cases .  In  some c a s e s  it would doubt less  
be advisable  f o r  t h e r e  t o  be medical  evidence,  o r  f o r  the 
donor t o  t a k e  independent  l e g a l  a d v i c e  before  g r a n t i n g  the  
power ( e s p e c i a l l y  i f  a s o l i c i t o r  was t o  be an a t t o r n e y ) ,  but  
t h i s  would, we t h i n k ,  have t o  be l e f t  t o  the  d i s c r e t i o n  of 
t h e  donor and a t t o r n e y ,  and t h e i r  a d v i s e r s .  We would, however, 
p a r t i c u l a r l y  welcome comments on t h e  ques t ion  of evidence of 
mental  capac i ty .  

F o r m a l i t i e s  of  t h e  g r a n t  

(a )  General 

64.  As we have s a i d  i n  paragraph  5 1  above, w e  t h i n k  t h a t  
i f  a p r o v i s i o n  f o r  an enduring power of  a t torney  imposed too 
many formal requirements  on t h e  g r a n t  of  the  power, it would 
d e f e a t  i t s  own o b j e c t .  On t h e  o t h e r  hand some d e g r e e  of 
f o r m a l i t y  might h e l p  t o  d iscourage  t h e  improper u s e  o f  such 
powers, and t o  impress  upon t h e  donor  t h a t  what he  w a s  doing 
had g r e a t  s i g n i f i c a n c e  f o r  h imsel f  and t h e  management o f  h i s  
a f f a i r s .  
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65. 
management of  h i s  a f f a i r s  i n  t h e  e v e n t  of  h i s  subsequent  
mental i n c a p a c i t y  were t o  be a s p e c i e s  of  power o f  a t t o r n e y ,  
t h e  minimum requirement  would be t h a t  it would have t o  s a t i s f y  
t h e  f o r m a l i t i e s  necessary  f o r  t h e  g r a n t  of an o r d i n a r y  power 
of  a t torney .  Under the law of England and Wales, it would 
t h e r e f o r e  have t o  be c r e a t e d  by ins t rument ,  and be s igned  and 
s e a l e d  by t h e  donor ,”  ( o r  by a n o t h e r  person by h i s  d i r e c t i o n  
and i n  h i s  presence  and i n  t h e  presence  of  two wi t>pesses83) .  

I f  the means o f  enabl ing  a person t o  provide  f o r  the  

(b) Expression o f  i n t e n t i o n  

66. F u r t h e r ,  i n  any proposal  f o r  an enduring power of 
a t t o r n e y ,  an e s s e n t i a l  element would be t h e  i n t e n t i o n  of the  
donor t h a t  it should  cont inue t o  be  e x e r c i s a b l e  d e s p i t e  any 
supervening i n c a p a c i t y  on h i s  p a r t .  To provide ev idence  of 
‘:his i n t e n t i o n ,  and t o  ensure,  a s  f a r  a s  p o s s i b l e ,  t h a t  the  
donor had d i r e c t e d  h i s  mind t o  t h e  import of what he was 
doing,  we c o n s i d e r  t h a t  t h i s  i n t e n t i o n  should be c l e a r l y  
expressed ,  i n  t h e  form of a s ta tement  incorpora ted  i n  t h e  
document g r a n t i n g  t h e  power. A l l  t h e  proposals  we have 
considered c o n t a i n  such a requirement .  

(c)  Witnessing 

67. 
evidence a s  t o  t h e  donor‘s soundness o f  mind has a l r e a d y  
been d iscussed  a t  paragraphs 57-63  above. There remains t h e  
q u e s t i o n  of  whether  t h e  execut ion of  t h e  power should  i n  any 
event  be witnessed.  On t h i s  s u b j e c t  t h e r e  i s  a v a r i e t y  o f  
op in ion  i n  t h e  p r o p o s a l s  we have cons idered:  t h e  N e w  South 
Wales proposa ls  c o n t a i n  no wi tness  requirement;  t h o s e  of  
B r i t i s h  Columbia c o n s i d e r  wi tness ing  t o  be advisable  b u t  t h a t  
t h e  absence of  wi tnesses  should n o t  i n v a l i d a t e  an o therwise  
v a l i d  power; t h o s e  o f  Ontar io  r e q u i r e  one wi tness ,  who 

The p o s s i b i l i t y  of r e q u i r i n g  medical o r  o t h e r  

8 2  Powers of At torney  Act 1 9 7 1 ,  s. l(1). 
83 Ibid., s. l(2). 
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should  not  be t h e  donee o r  h i s  spouse ;  
r e q u i r e  two w i t n e s s e s ,  n e i t h e r  of  whom i s  the donee o r  h i s  
spouse,  not  more t h a n  one of whom i s  a member of  t h e  donor's 
fami ly ,  and a t  l e a s t  one of whom i s  a doc tor  o r  l awyer ;  and 
t h e  United S t a t e s  Model Act84 r e q u i r e s  t h e  power t o  be 
executed i n  t h e  presence  of a judge. 

t h e  Manitoba proposals  

68. I t  might be s a i d  t h a t  a w i t n e s s  requirement g ives  
l i t t l e  r e a l  p r o t e c t i o n  t o  t h e  p r i n c i p a l  ( i t  c e r t a i n l y  would 
not  prevent  someone determined t o  o b t a i n  a power improperly) ,  
whi le  imposing some t r o u b l e  and complexi ty .  A t  p r e s e n t  a 
power of a t t o r n e y  does not  g e n e r a l l y  have t o  be w i t n e s s e d ,  
nor  do many o t h e r  l e g a l  documents, such  a s  s e t t l e m e n t s  and 
conveyances, a l though i n  p r a c t i c e  t h e y  almost i n v a r i a b l y  are .  
W i l l s ,  however, must be witnessed i n  accordance w i t h  t h e  
p r o v i s i o n s  of  s e c t i o n  9 of t h e  W i l l s  A c t  1 8 3 7 .  The reason 
f o r  th i s  s t a t u t o r y  requirement would seem t o  be t o  confirm 
t h e  t e s t a t o r ' s  i d e n t i t y  and t h e  absence of phys ica l  d u r e s s ,  
and t o  prevent  f o r g e r y ,  as  by t h e  t ime t h e  document becomes 
o p e r a t i v e  t h e  t e s t a t o r  himself cannot  d i spute  t h e  s i g n a t u r e .  
This  seems t o  us  t o  be a good reason  f o r  r e q u i r i n g  t h a t  the 
s i g n a t u r e  of  t h e  donor of an endur ing  power of a t t o r n e y  
should be w i t n e s s e d ;  a f t e r  t h e  o n s e t  of  mental i n c a p a c i t y  
t h e  donor would n o t  be a b l e  t o  deny h i s  s i g n a t u r e  and 
t h e r e f o r e  t h e  a t t o r n e y ' s  a u t h o r i t y .  

85 

69. Witnesses could a l s o  perform a usefu l  e v i d e n t i a r y  
f u n c t i o n ,  f o r  example i f  t h e  donor ' s  c a p a c i t y  t o  g r a n t  the  
power were subsequent ly  chal lenged (and it may be t h a t  t h i s  
would be more l i k e l y  i n  t h i s  c o n t e x t  t h a n  o thers ) .  We have 

84 "Special Powers o f  Attorney f o r  Small Property I n t e r e s t s  
A c t ' '  - see  Appendix. 

85 Unless it i s  s igned  by a person by d i r e c t i o n  and i n  the 
presence o f ,  t h e  donor of t h e  power: Powers o f  
Attorney Act 1971, s .  l ( 2 ) ;  o r  u n l e s s  a t r u s t e e  i s  
d e l e g a t i n g  h i s  powers: T r u s t e e  A c t  1 9 2 5 ,  s .  25(3'), as 
amended by Powers of  Attorney A c t  1971, s .  9. 
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a l r e a d y  s a i d  t h a t  we do not  t h i n k  t h a t  mandatory wi tness ing  
by a doc tor  o r  lawyer would provide  a s u f f i c i e n t  sa feguard  
a g a i n s t  an endur ing  power being g r a n t e d  i n  u n d e s i r a b l e  
c i rcumstances t o  j u s t i f y  t h e  d isadvantages  involved.  8 6  

t h i n k ,  however, t h a t  some l e s s  s t r i n g e n t  witness  requirement  
might s t i l l  be u s e f u l  a s  he lp ing  t o  d e t e r  ( i f  n o t  i n  a l l  cases 
prevent )  t h e  g r a n t  of an enduring power by someone who was not 
menta l ly  capable  of  i t ,  o r  who was s u b j e c t  t o  p r e s s u r e  t o  grant  
t h e  power when he was worr ied o r  confused. I t  would a l s o  
g e n e r a l l y  h e l p  t o  impress on t h e  donor t h e  s i g n i f i c a n c e  of 
what he was doing. 

We do 

70. F o r  t h e s e  reasons ,  we would suggest  t h a t  s u c h  a 
power of  a t t o r n e y  should be wi tnessed .  
such  a requirement  would involve t o o  much complexity o r  
inconvenience i n  p r a c t i c e  a s  people  a r e  accustomed t o  having 
l e g a l  documents wi tnessed ,  even where t h i s  i s  n o t  s t r i c t l y  
necessary .  We would p r o v i s i o n a l l y  sugges t  t h a t  one wi tness ,  
who need n o t  be a medical o r  o t h e r  p r o f e s s i o n a l  p e r s o n ,  would 
be ~ u f f i c i e n t . ' ~  
w i t n e s s  (and i f  he were, t h e  power would not  be v a l i d ) ,  but 
we t h i n k  t h a t  any f u r t h e r  r e s t r i c t i o n s  ( f o r  example making 
t h e  a t t o r n e y ' s  spouse i n e l i g i b l e )  would put  on t h i r d  p a r t i e s  
t h e  undes i rab le  burden of e n q u i r i n g  as t o  the  w i t n e s s ' s  
i d e n t i t y ,  and would p u t  an o therwise  v a l i d  power a t  r i s k  of 

be ing  found i n v a l i d .  

We do n o t  t h i n k  t h a t  

The attorney h imsel f  should n o t  be t h e  

(d) Acceptance by a t t o r n e y  

7 1 .  One a d d i t i o n a l  formal requirement  which t h e  Law 
Reform Commission of  Manitoba recommends, i s  t h a t  t h e  donee 
of  an enduring power of  a t t o r n e y  s h o u l d  s ign  a form o f  
acceptance which should  be i n c o r p o r a t e d  i n  t h e  power. 

86 See paras .  60-63, above. 
87 A s  i n  t h e  c a s e  of  powers of  a t t o r n e y  given by t r u s t e e s :  

Trus tee  A c t  1925, s. 2 5 ( 3 ) ,  a s  amended by Powers of  
Attorney Act 1 9 7 1 ,  s. 9. 

The 
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United S t a t e s  Model A c t  a l s o  r e q u i r e s  the a t t o r n e y ' s  consent 
t o  be e s t a b l i s h e d .  This i s ,  o f  c o u r s e ,  no t  a requirement  of 
an o r d i n a r y  power of  a t t o r n e y  i n  t h i s  country,  b u t  it has 
some a t t r a c t i o n s  i n  t h e  case o f  an enduring power and would 
n o t  be an onerous condi t ion  t o  s a t i s f y .  A s  w i l l  a p p e a r  from 
d i s c u s s i o n  below, an a t t o r n e y  under an enduring power would 
probably be under tak ing  g r e a t e r  r e s p o n s i b i l i t i e s  and 
commitments than  an ord inary  a t t o r n e y .  8 8  I t  might t h e r e f o r e  
be d e s i r a b l e  f o r  him t o  s i g n i f y  h i s  wi l l ingness  t o  undertake 
t h e  r e s p o n s i b i l i t i e s  and h i s  awareness of what w a s  involved. 

72. O f  course ,  t h e r e  is  no such  requirement i n  t h e  case 
of  executors  o r  t r u s t e e s ,  whose acceptance  o f  o f f i c e  may be 
express  o r  impl ied  from t h e i r  conduct .  I t  i s ,  however, 
recommended t h a t  " t o  avoid q u e s t i o n ,  every person who i s  
appointed a t r u s t e e  by a deed should  o e  made a p a r t y  t n  and 
should execute  such  deed",89 and we t h i n k  t h a t  i n  p r a c t i c e  
t h i s  would a l s o  be advisable  i n  t h e  c a s e  of endur ing  powers 
o f  a t t o r n e y .  On t h e  o t h e r  hand, i t  would be a p i t y  f o r  a 
g r a n t  t o  be i n v a l i d a t e d  where t h e  a t t o r n e y  was indeed  
w i l l i n g  t o  a c t  b u t  had f a i l e d  t o  p u t  h i s  acceptance i n  
w r i t i n g .  Our p r o v i s i o n a l  view i s  t h a t  formal acceptance  by 
t h e  a t t o r n e y  should  n o t  be a mandatory requirement. 

Proper ty  i n  r e s p e c t  of which an endur ing  power of  a t t o r n e y  
may be granted  

73. A m a t t e r  which a l s o  r e q u i r e s  cons idera t ion  i s  whether, 
i f  an enduring power of a t torney  were introduced,  t h e r e  should 
be any l i m i t  on t h e  proper ty  i n  r e s p e c t  o f  which i t  could be 
gran ted .  The only  scheme f o r  an enduring power w e  have 
considered which recommends such a l i m i t  i s  t h e  Uni ted  S ta tes  
Model Act, t h e  "Spec ia l  Power o f  At torney  f o r  Small Property 

88  See e.g. p a r a s .  130-135, below. 
8 9  Encyclopaedia of  Forms and Precedents  (4th ed. ,  1 9 7 3 1 ,  

Vol. 2 2 ,  p.  742 .  
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I n t e r e s t s  A c t r f g 0 ,  
p rovid ing  a means of managing t h e  a f f a i r s  of people  w i t h  
r e l a t i v e l y  smal l  c a p i t a l  and income. I t  was f e l t  t h a t  i f  
powers could  be  executed under t h e  A c t  f o r  t h e  management of 
s i z e a b l e  commercial p roper ty  i n t e r e s t s ,  o r  u n l i m i t e d  amounts 
of  p r o p e r t y  and income, t h e r e  would have t o  be " e x t e n s i v e  
safeguards  and more d e t a i l e d  and complicated p r o c e d u r e s  with 
a t t e n d a n t  i n c r e a s e d  expenses, which [would] l a r g e l y  [destroy]  
t h e  va lue  of  t h e  Act f o r  t h e  purposes  o r i g i n a l l y  intended."  

which, a s  i ts  t i t l e  impl ies ,  i s  aimed a t  

74 .  There i s  much force  i n  t h i s  argument. Some e s t a t e s  
a r e  of  such s i z e  and complexity t h a t  a power o f  a t t o r n e y  
might n o t  seem t h e  most a p p r o p r i a t e  means of managing them. 
There i s  a l s o  the p o i n t  t h a t  t h e  l a r g e r  t h e  e s t a t e ,  t h e  l a r g e r  
t h e  f i e l d  f o r  f r a u d  and mismanagement. 

75. On t h e  o t h e r  hand, complexi ty  i s  not l i m i t e d  t o  
l a r g e  es ta tes ,  and some l a r g e  e s t a t e s  might i n  f a c t  be simple 
and s t r a i g h t f o r w a r d  t o  manage. I t  might i n  f a c t  be  thought 
t h a t  t h e r e  would be l e s s  r i s k  of  an enduring power o f  
a t t o r n e y  having u n d e s i r a b l e  consequences i n  t h e  c a s e  o f  a 
l a r g e  o r  complex e s t a t e .  In such a c a s e ,  p r o f e s s i o n a l  
a d v i s e r s  would probably  a l ready  have been involved i n  i t s  
management, and would cont inue t o  g i v e  t h e  a t t o r n e y  exper t  
advice  and a s s i s t a n c e .  The donor might  wel l  appoin t  a 
p r o f e s s i o n a l  person  a s  h i s  a t t o r n e y ,  o r ,  i f  h i s  a f f a i r s  were 
n o t  s u i t a b l e  f o r  t h i s  means of  management, h i s  p r o f e s s i o n a l  
a d v i s e r s  might a d v i s e  him a g a i n s t  g r a n t i n g  an endur ing  power. 

76. A l i m i t  on t h e  proper ty  t o  which a scheme f o r  an 
enduring power o f  a t t o r n e y  could a p p l y  would i n v o l v e  making 
an a r b i t r a r y  d i s t i n c t i o n  between e s t a t e s  deemed s u i t a b l e  f o r  
t h i s  means of management, and t h o s e  deemed u n s u i t a b l e ,  based 
e n t i r e l y  on s i z e  o r  value.  We t h i n k  it  would be ex t remely  
d i f f i c u l t  t o  dec ide  what t h e  l i m i t  should  be, and any l i m i t  

90 See Appendix. 
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might depr ive  many people  who reasonably  wished t o  t a k e  
advantage o f  such  a scheme of  t h e  oppor tuni ty  of d o i n g  s o ,  
w h i l s t  n o t  guarantee ing  t h a t  endur ing  powers were n o t  granted 
i n  u n s u i t a b l e  cases .  

77 .  The United S t a t e s  Model A c t  i s  only in tended  f o r  
smal l  e s t a t e s  and presupposes a l i m i t  which would s o  r e s t r i c t  
i ts  a p p l i c a t i o n  (al though it does n o t  i t s e l f  impose a l i m i t ,  
l e a v i n g  t h i s  d e c i s i o n  t o  enac t ing  S t a t e s ) .  I t  i s  t h e r e f o r e  
n o t  concerned w i t h  t h e  problem of l a r g e  e s t a t e s ,  i n  respec t  
of which it might be d e s i r e d  t o  g r a n t  an enduring power, and 
which might be s u i t a b l e  f o r  t h i s  means of management. We 
f e e l ,  however, that, i f  such a scheme were in t roduced  i n  t h i s  
count ry ,  t h e r e  is l i t t l e  j u s t i f i c a t i o n  f o r  no t  making it 
g e n e r a l l y  a v a i l a b l e  and t h a t  l i m i t i n g  it t o  e s t a t e s  o f  a 
c e r t a i n  s i z e  would n o t  of i t s e l f  e n s u r e  t h a t  i t  was only  used 
i n  s u i t a b l e  c a s e s .  

78. A f i x e d  l i m i t  would a l s o  p u t  t h i r d  p a r t i e s  on enquiry 
a s  t o  whether t h e  donor 's  e s t a t e  f e l l  within i t ,  which would 
obviously be u n d e s i r a b l e .  I f ,  however, t h e  i n s t r u m e n t  were 
r e q u i r e d  t o  s t a t e  on t h e  face  of i t  t h a t  t h e  p r o p e r t y  t o  
which it r e l a t e d  was w i t h i n  t h e  p r e s c r i b e d  l i m i t ,  t h i s  might 
seem t o  give undue, and poss ib ly  u n d e s i r a b l e ,  p u b l i c i t y  t o  
t h e  donor 's  a f f a i r s .  

79. This  problem i s  solved i n  t h e  case o f  t h e  United 
S t a t e s  Model A c t  by a provis ion  t h a t  t h e  power h a s  t o  be 
s igned  i n  t h e  presence  of and wi th  t h e  approval o f  a judge. 
One of t h e  p o i n t s  on which t h e  judge must be s a t i s f i e d  

b e f o r e  approving t h e  power i s  t h a t  t h e  proper ty  t o  which i t  
r e l a t e s  f a l l s  w i t h i n  t h e  p r e s c r i b e d  l i m i t  . The j u d g e ' s  
approval  (and i n  f a c t  t h e  value o f  t h e  property)  i s  endorsed 
on t h e  ins t rument ,  and s o  t h i r d  p a r t i e s  do not  have t o  s a t i s f y  
themselves f u r t h e r .  

80. I f  it were decided t o  impose a l i m i t  on t h e  value of 
p r o p e r t y  i n  r e s p e c t  of  which an endur ing  power c o u l d  be 
gran ted ,  some p r o v i s i o n  would seem t o  be needed s i m i l a r  t o  
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t h a t  i n  t h e  Model Act ,  namely c e r t i f i c a t i o n  by an 
a d j u d i c a t i n g  body t h a t  t h e  p r o p e r t y  was wi th in  t h e  p r e s c r i b e d  
l i m i t .  That would, however, i n v o l v e  t h e  burden and expense 
of  p r e s e n t i n g  a f u l l  s ta tement  o f  the donor 's  a f f a i r s  t o  t h e  
a d j u d i c a t i n g  body, a s  wel l  a s  of  making t h e  a p p l i c a t i o n .  
There would a l s o  presumably have t o  be a p e r i o d i c  review t o  
ensure  t h a t  t h e  p r o p e r t y  has n o t  i n c r e a s e d  beyond t h e  
p r e s c r i b e d  l i m i t .  A scheme on t h e s e  l i n e s  would seem t o  have 
t o o  many of t h e  c h a r a c t e r i s t i c s  o f  t h e  procedures o f  t h e  
Court o f  P r o t e c t i o n  t o  provide a u s e f u l  a l t e r n a t i v e .  

8 1 .  We t h i n k  it would have t o  be accepted,  i f  a scheme 
f o r  an enduring power of  a t t o r n e y  were introduced,  t h a t  there  
would i n e v i t a b l y  be  some r i s k  t h a t  it would be used  t o  manage 
p r o p e r t y  and a f f a i r s  f o r  which it would not  be t h e  appropr ia te  
means. We c o n s i d e r ,  however, t h a t  t o  l i m i t  t h e  e x e r c i s e  of 
such  a power t o  e s t a t e s  of  a c e r t a i n  s i z e ,  would c r e a t e  more 
problems than it would solve.  

Q u a l i f i c a t i o n  and number of a t t o r n e y s  

(a)  General 
82 .  The recommendations of  t h e  Law Reform Commissions of 
O n t a r i o ,  Manitoba, B r i t i s h  Columbia, New South Wales and t h e  
A u s t r a l i a n  C a p i t a l  T e r r i t o r y ,  and t h e  provis ions  of  the 
United S t a t e s  Model A c t ,  do no t  impose any s p e c i a l  requirements 
a s  t o  who may be appoin ted  as  a t t o r n e y  under an e n d u r i n g  power, 
o r  t h e  number of  a t t o r n e y s  t h e r e  s h o u l d  be. They t r e a t  the  
appointment of  such  an a t t o r n e y  l i k e  t h e  appointment o f  an 
o r d i n a r y  a t t o r n e y ,  i . e .  t h e  donor h a s  complete freedom t o  
choose whom he wishes ,  and t o  a p p o i n t  one o r  more a t t o r n e y s  as 
he t h i n k s  f i t .  

8 3 .  On t h e  o t h e r  hand, t h e  p r o p o s a l s  of The L a w  Socie ty  
sugges t  t h a t ,  i n  t h e  c a s e  of an endur ing  power of a t t o r n e y ,  
t h e r e  should be s p e c i a l  sa feguard ing  provis ions  i n  t h i s  
r e s p e c t .  They c o n s i d e r  t h a t  t o  e n s u r e  r e l i a b i l i t y  and honesty 
i n  t h e  e x e r c i s e  o f  t h e  power, t h e r e  should  be a t  l e a s t  two 
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j o i n t  a t t o r n e y s ,  one of  whom i s  n o t  a member of  t h e  donor 's  
fami ly ,  and one o f  whom is a member o f  a p r o f e s s i o n a l  
o r g a n i s a t i o n ,  f o r  example a s o l i c i t o r ,  o r  a t r u s t  corpora t ion .  

84. A s  r e g a r d s  ord inary  agents  and a t t o r n e y s ,  t h e r e  a r e  
g e n e r a l l y  no r e s t r i c t i o n s  on who may be appointed,  and it 
seems t h a t  a minor may be appointed (who may a c t  s o  as t o  
b i n d  h i s  p r i n c i p a l ,  even though he cannot  be made p e r s o n a l l y  

9 1  l i a b l e  for his  a c t s  t o  t h e  p r i n c i p a l  o r  t h i r d  p a r t i e s ) .  
CO-agents o r  co-a t torneys  may be appoin ted  t o  a c t  j o i n t l y ,  or 
j o i n t l y  and s e v e r a l l y  ( so  t h a t  a l l  o r  any o f  t h e  a g e n t s  can 
b ind  t h e  p r i n c i p a l ) .  92 

85. S i m i l a r l y ,  no s p e c i a l  q u a l i f i c a t i o n s  a r e  r e q u i r e d  for  
appointment a s  a t r u s t e e ,  a l though t h e r e  a r e  c e r t a i n  
r e s t r i c t i o n s  a s  t o  t h e i r  age and number. The appointment of 
a minor a s  a t r u s t e e  of  any t r u s t  o r  se t t lement  i s  v o i d . 9 3  A 
s o l e  t r u s t e e  may be appointed,  b u t  it i s  necessary t o  have 
a t  l e a s t  two t r u s t e e s ,  o r  a t r u s t  corpora t ion ,  t o  g i v e  a 
v a l i d  r e c e i p t  f o r  any c a p i t a l  money a r i s i n g  under a t r u s t  for 
s a l e  of land  o r  under t h e  S e t t l e d  Land Act 1 9 2 5 . ' ~  Trus tees  
a r e  requi red  t o  a c t  j o i n t l y ,  but  t h e  surv ivor  of two or more 
t r u s t e e s  may cont inue  t o  a c t ,  s u b j e c t  t o  the  r e s t r i c t i o n  a s  
t o  g iv ing  r e c e i p t s  mentioned above. 

86. There i s  no r e s t r i c t i o n  on who may be appoin ted  
executors ,  bu t  p r o b a t e  w i l l  no t  be gran ted  t o  a minor o r  a 
person  of unsound The maximum number o f  p roving  
e x e c u t o r s  i s  f o u r ,  but  only one e x e c u t o r  need be appointed.  

~ ~~ 

9 1  Smally v. Smally (1700) 1 Eq. Cas. Ab. 6 ;  2 1  E.R. 831. 
9 2  See , for  example,Powers of At torney  Act 1971, s. 10. 
93 Law of P r o p e r t y  Act 1 9 2 5 ,  s. 20. 

94 Trus tee  Act 1925, s. 1 4 .  
95 Williams on W i l l s  (4 th  ed . ,  1974) ,  p .  140. 
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(b) Arguments a g a i n s t  r e s t r i c t i o n s  

87. 
o t h e r  law reform bodies ,  t h a t  a donor should be f r e e  t o  
appoins  whom he l i k e s ,  and t h e  number he l i k e s ,  a s  a t t o r n e y .  
The f a c t  of  h i s  t r u s t i n g  i n  t h e  a t t o r n e y ' s  hones ty ,  
r e l i a b i l i t y  and e f f i c i e n c y  should be s u f f i c i e n t  w i t h o u t  
imposing o t h e r  q u a l i f i c a t i o n s .  

There i s  much t o  be s a i d  f o r  t h e  view t a k e n  by t h e  

88. I f  h is  a f f a i r s  were s imple ,  a requirement t h a t  he 
should  appoin t  more than  one a t t o r n e y  would make the 
management of  h i s  a f f a i r s  more compl ica ted  and cumbersome 
and, probably ,  expens ive ,  than would seem necessary.  ( F o r  
t h e s e  reasons ,  t h e  Court of P r o t e c t i o n  i s  r e l u c t a n t  t o  
appoin t  j o i n t  r e c e i v e r s . )  There may be one person i d e a l l y  
s u i t e d  t o  t h e  p o s i t i o n  from t h e  d o n o r ' s  p o i n t  of  v i e w ,  and 
no o t h e r  obvious candida te .  Also, i f  i t  were mandatory t o  
appoin t  a t  l e a s t  two a t t o r n e y s ,  t o  a c t  j o i n t l y ,  t h e  p o s i t i o n  
of  t h i r d  p a r t i e s  might be made more d i f f i c u l t ,  a s  even while 
t h e  donor was m e n t a l l y  capable ,  t h e y  could  not d e a l  w i t h  only 
one a t torney .  

89. S i m i l a r l y ,  t h e  requirement  o f  a p r o f e s s i o n a l  a t torney 
might be out  of p l a c e  i n  many c a s e s .  The donor 's  a f f a i r s  
might n o t  j u s t i f y  t h e  expense, o r  might  no t  be of  t h e  s o r t  
tha t  a p r o f e s s i o n a l  person was u n i q u e l y  q u a l i f i e d  t o  handle ,  
o r  would even c o n s i d e r  it worth h i s  whi le  t o  dea l  wi th .  The 
donor might n o t  have a p r o f e s s i o n a l  a d v i s e r  who had been 
d e a l i n g  wi th  a l l  h i s  a f f a i r s ,  and might wel l  n o t  wish  t o  
e n t r u s t  them t o  a comparative s t r a n g e r ,  whereas t h e r e  might 
be  a c l o s e  f r i e n d  or r e l a t i o n  b e t t e r  q u a l i f i e d  from t h e  point  
o f  view of knowledge of  t h e  donor and h i s  a f f a i r s .  I f  it 
were mandatory t o  have a p r o f e s s i o n a l  a t t o r n e y ,  t h i s  would 
mean t h a t  t h e  g r a n t  o f  an enduring power would i n e v i t a b l y  
involve  expense , which would not  n e c e s s a r i l y  be j u s t i f i e d  
w i t h  regard  t o  a p a r t i c u l a r  donor ' s  a f f a i r s .  
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90. A p r o f e s s i o n a l  q u a l i f i c a t i o n  is not n e c e s s a r i l y  the  
o n l y ,  o r  a d e c i s i v e ,  f a c t o r  i n  a s s e s s i n g  a person ' s  s u i t a b i l i t y  
t o  a c t  a s  a t t o r n e y  i n  any p a r t i c u l a r  case .  I t  can a l s o  be 
s a i d  t h a t  t h e r e  a r e  no l e g a l  requi rements  as  t o  who may be 
appointed o r d i n a r y  a g e n t s ,  e x e c u t o r s  o r  t r u s t e e s  o r ,  genera l ly ,  
a s  t o  t h e  number appointed.  I t  i s  considered s u f f i c i e n t  t h a t  
t h e y  have been chosen by t h e  p r i n c i p a l ,  t e s t a t o r  o r  s e t t l o r ,  
and t h a t  t h e r e  a r e  c e r t a i n  c o n t r o l s  over  the  way t h e y  operate. 

(c)  Arguments i n  favour  of r e s t r i c t i o n s  

91. On t h e  o t h e r  hand, t h e r e  a r e  s t r o n g  arguments  f o r  
say ing  t h a t  t h e  donor ' s  i n t e r e s t s  would not  be adequate ly  
safeguarded by a l lowing  him complete freedom i n  t h i s  matter .  
An a t t o r n e y  under  an enduring power would be i n  a p o s i t i o n  
of  cons iderable  t r u s t  and r e s p o n s i b i l i t y  and, a f t e r  t h e  donor 
became incapable ,  no longer  under h i s  superv is ion .  The donor 
might be persuaded t o  appoint  an u n s u i t a b l e  person ,  o r  he 
might simply n o t  be t h e  b e s t  judge o f  t h e  q u a l i t i e s  and 
a b i l i t i e s  t h a t  h i s  a t t o r n e y  would need t o  manage h i s  a f f a i r s  
when he could no longer  c o n t r o l  o r  a d v i s e  him. 

92 .  A c l o s e  f r i e n d  o r  r e l a t i v e ,  i f  he were s o l e  a t torney ,  
might ,  consc ious ly  o r  otherwise,  f i n d  i t  d i f f i c u l t  t o  ignore 
h i s  own p o t e n t i a l  i n t e r e s t  i n  t h e  donor ' s  a f f a i r s  and t o  
e x e r c i s e  o b j e c t i v e  judgment. Or he might f i n d  t h a t  h i s  
p o s i t i o n  was more awkward with r e g a r d  t o  the  r e s t  o f  the  
fami ly ,  who had t h e i r  own views on what should be done e i t h e r  
i n  t h e  donor 's  o r  t h e i r  own i n t e r e s t s ,  than t h a t  o f  an outs ider  
would be. 

93.  A requirement  of  two a t t o r n e y s  would p r o b a b l y  r e s u l t  
i n  more c o n s u l t a t i o n  and d i s c u s s i o n ,  and more p o i n t s  of view 
be ing  taken i n t o  account ,  which, a l though it might be time- 
consuming, might a l s o  wel l  r e s u l t  i n  b e t t e r  and more balanced 
management of t h e  donor ' s  a f f a i r s .  
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94.  
t h a t  i f  t h e r e  was a p r o f e s s i o n a l  person  a s  a t t o r n e y ,  he  would 
have va luable  e x p e r t i s e ,  and h i s  membership of a p r o f e s s i o n a l  
o r g a n i s a t i o n  might h e l p  t o  guarantee h i s  r e l i a b i l i t y .  

There is  a l s o  some f o r c e  i n  The Law S o c i e t y ' s  point  

(d) A p r o v i s i o n a l  view 

95. A s  r e g a r d s  r e q u i r i n g  s p e c i a l  q u a l i f i c a t i o n s  f o r  
a t t o r n e y s  under enduring powers, i f  such powers were t o  be 
p e r m i t t e d ,  we do n o t  t h i n k  i t  should be p o s s i b l e  f o r  a minor 
o r  person of unsound mind t o  be appoin ted ,  but a t  p r e s e n t  we 
a r e  p r o v i s i o n a l l y  of  t h e  view t h a t  t h e r e  should be no o t h e r  
r e s t r i c t i o n s .  I n  p a r t i c u l a r ,  we would not  s t i p u l a t e  t h a t  an 
a t t o r n e y  should n o t  be a member o f  t h e  donor's f a m i l y ,  as 
t h i s  might be unduly r e s t r i c t i v e .  We f e e l  t h a t  t h e  arguments 
a g a i n s t  r e q u i r i n g  a p r o f e s s i o n a l  a t t o r n e y  on t h e  whole 
outweigh t h e  arguments i n  favour  o f  such a requirement ,  but 
we would welcome views on t h i s .  

96 .  A s  f a r  a s  t h e  number of a t t o r n e y s  i s  concerned,  we 
would p r o v i s i o n a l l y  sugges t  t h a t  a requirement of a t  l e a s t  
two j o i n t  a t t o r n e y s  would be d e s i r a b l e .  We a r e  aware t h a t  
t h i s  could cause some inconvenience,  b u t  th ink  t h a t  t h i s  
would be j u s t i f i a b l e  by t h e  s p e c i a l  c i rcumstances i n  which 
an enduring power would opera te ,  and t h e  a d d i t i o n a l  
sa feguard  provided by increased  c o n s u l t a t i o n  about t h e  
donor ' s  a f f a i r s ,  and t h e  check of each a t t o r n e y  on t h e  other .  
We would, however, p a r t i c u l a r l y  welcome comments on t h i s ,  
and a l s o  on t h e  q u e s t i o n  of whether t h e  appointment o f  a 
t r u s t  corpora t ion  a s  a t t o r n e y  should  make the appointment 
of  another  a t t o r n e y  unnecessary. The requirement t h a t  the 
a t t o r n e y s  should a c t  j o i n t l y ,  r a t h e r  than  j o i n t l y  and 
s e v e r a l l y ,  would seem necessary i n  o r d e r  t o  make t h i s  a 
meaningful sa feguard .  However it would mean t h a t , i f  t h e  
number of a t t o r n e y s  were reduced t o  one,  t h e  enduring power 
could  not  be o p e r a t e d ,  and would have t o  come t o  an end. 
The donor could,  however, l e s s e n  t h i s  r i s k  by a p p o i n t i n g  more 
than  t w o  a t t o r n e y s  s o  t h a t  any two o f  them could a c t  j o i n t l y .  
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F i l i n g  o r  r e g i s t r a t i o n  requirements  

97. A p o s s i b l e  sa feguard ,  o r  means of  c o n t r o l ,  i n  a 
system of  endur ing  powers of a t t o r n e y ,  would be t o  have some 
requirement  whereby t h e  e x i s t e n c e  o f  t h e  power was f i l e d  o r  
r e g i s t e r e d  w i t h  an independent body. The recommendations of 
t h e  o t h e r  law reform bodies  who have considered e n d u r i n g  
powers of  a t t o r n e y  show d i f f e r e n t  approaches t o  t h i s  quest ion.  

98. The A u s t r a l i a n  Capi ta l  T e r r i t o r y  recommendations 
r e q u i r e  t h e  power t o  be r e g i s t e r e d  i n  a s p e c i a l  r e g i s t e r  t o  
be maintained by the R e g i s t r a r  of T i t l e s ;  those o f  Manitoba 
r e q u i r e  it t o  be f i l e d  wi th  t h e  R e g i s t r a r  of t h e  a p p r o p r i a t e  
Surrogate  Court and t h e  Publ ic  T r u s t e e ;  those of  O n t a r i o  
r e q u i r e  f i l i n g  w i t h  t h e  R e g i s t r a r  o f  t h e  Surrogate  Cour t ,  
and t h e  United S t a t e s  Model Act a l s o  r e q u i r e s  t h e  power t o  
be f i l e d  w i t h  t h e  c o u r t .  The New South Wales p r o p o s a l s  
c o n t a i n  no s p e c i a l  f i l i n g  requi rements ,  bu t  t h e  power would 
s t i l l  have t o  be r e g i s t e r e d ,  l i k e  an ord inary  power, f o r  
c e r t a i n  purposes. The B r i t i s h  Columbia proposa ls ,  on t h e  
o t h e r  hand, r e j e c t e d  t h e  p o s s i b i l i t y  o f  a f i l i n g  requirement  
a s  n o t  provid ing  a r e a l  safeguard o r  s e r v i n g  any u s e f u l  
purpose ,  and The Law Socie ty  r e j e c t e d  t h e  p o s s i b i l i t y  o f  
r e q u i r i n g  an endur ing  power t o  be r e g i s t e r e d  wi th  t h e  Court 
of  P r o t e c t i o n .  

99. The Law Reform Commission of Ontario c o n s i d e r e d  t h e  
reason f o r  a f i l i n g  requirement t o  be t o  p lace  t h e  power on 
t h e  p u b l i c  r e c o r d ,  and t o  enable  i n t e r e s t e d  p a r t i e s  t o  
a s c e r t a i n  i ts  e x i s t e n c e  and t h e  i d e n t i t y  of t h e  a t t o r n e y .  
There is some f o r c e  i n  t h i s ,  and obvious ly  i f  t h e  l a w  o f  a 
count ry  r e q u i r e s  o r d i n a r y  powers o f  a t t o r n e y  t o  be f i l e d ,  
endur ing  powers should  f a l l  w i t h i n  t h a t  requirement. 96 

96 In England and Wales, t h e  p o s s i b i l i t y  of f i l i n g  ord inary  
powers of  a t t o r n e y  was a b o l i s h e d  by s e c t i o n  2 o f  t h e  
Powers o f  At torney  Act 1971, as recommended by us f o r  
t h e  reasons s e t  o u t  i n  paras .  2-10 of  our Report  on 
Powers of At torney  (1970), Law Com. No. 30. 
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100. On the o t h e r  hand, a f i l i n g  requirement could  weLl 
seem t o  b e  a mere formal i ty ,  and i f  it were t o  p r o v i d e  a 
s u b s t a n t i a l  sa feguard  it would seem t h a t  the body w i t h  whom 
t h e  power was f i l e d  should have powers t o  check t h a t  the  
c o n d i t i o n s  of  a v a l i d  gran t  had been s a t i s f i e d ,  and should 
cont inue  t o  have a c t i v e  powers o f  c o n t r o l  and superv is ion .  
The e x e r c i s e  of  such c o n t r o l  and superv is ion  would seem out 
o f  p l a c e  while  t h e  donor remained menta l ly  c a p a b l e ,  however, 
and would a l s o  seem t o  make t h e  procedure where t h e r e  was an 
enduring power o f  a t t o r n e y  t o o  s i m i l a r  t o  t h a t  o f  the  Court 
o f  P r o t e c t i o n  t o  j u s t i f y  i t s  i n t r o d u c t i o n .  I t  might  a l s o  
import unnecessary de lays  and complicat ions.  

101. We a p p r e c i a t e  t h a t  some independent c o n t r o l  and 
superv is ion  should  be a v a i l a b l e ,  b u t  on the  whole cons ider  
it p r e f e r a b l e  t h a t  t h e y  should be invoked as  and when 
necessary .  I n i . t i a 1  f i l i n g  of  t h e  power would seem t o  be of 

no s p e c i a l  use  i f  t h i s  view p r e v a i l e d ,  and we p r o v i s i o n a l l y  
cons ider  t h a t  t h e r e  should be no such  requirement. 

Accounts 

(a)  General 

1 0 2 .  A n  a t t o r n e y  under any power of a t t o r n e y ,  l i k e  any 
o t h e r  agent ,  i s  under a duty " to  keep accura te  accounts  of 
a l l  h i s  t r a n s a c t i o n s  and t o  be p r e p a r e d  a t  a l l  t i m e s  t o  
produce them t o  his p r i n c i p a l . t 1 9 7  T h i s ,  however, would be 
of  l i t t l e  a s s i s t a n c e  t o  t h e  donor of  an enduring power a f t e r  
he had become menta l ly  incapable ,  and no longer  a b l e  t o  c a l l  
f o r  and i n s p e c t  accounts .  A p o s s i b l e  a d d i t i o n a l  sa feguard  
f o r  t h e  donor o f  an enduring power would be t o  p r o v i d e  f o r  
i n s p e c t i o n  of  t h e  a t t o r n e y ' s  accounts  by an independent  body. 
This  i s  one of  t h e  safeguards t o  which importance i s  at tached 
i n  t h e  Court of P r o t e c t i o n  procedure.  Under s e c t i o n  1 1 3 ( 2 )  

~ _ _ _ _ ~  ~~ 

9 7  Halsbury's Laws of  England ( 4 t h  ed . ,  1973), V o l .  1, p. 466.  
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of the Mental H e a l t h  Act 1959 and Rule 70 of t h e  Court  of 
P r o t e c t i o n  Rules  196OYg8 a r e c e i v e r  h a s  t o  lodge accounts  with 
t h e  Court f o r  approval ,  annual ly  o r  a t  such i n t e r v a l s  as t h e  
Court may d i r e c t .  

103. A requirement  f o r  an a t t o r n e y  under an e n d u r i n g  
power t o  produce h i s  accounts has  been considered i n  a l l  t h e  
p r o p o s a l s  we have examined. The O n t a r i o ,  Manitoba, Aus t ra l ian  
C a p i t a l  T e r r i t o r y  and B r i t i s h  Columbia proposa ls ,  and t h e  
United S t a t e s  Model A c t ,  a l l  c o n t a i n  p r o v i s i o n s  (which a r e  not 
s u b j e c t  t o  c o n t r a r y  agreement by t h e  p a r t i e s )  whereby t h e  
a t t o r n e y  can be ordered  t o  produce h i s  accounts t o  an 
independent body, e.g. a cour t  o r  t h e  P u b l i c  T r u s t e e .  An 
a p p l i c a t i o n  f o r  such  an order  may be  made by "any i n t e r e s t e d  
p a r t y t t g 9  and a l s o ,  i n  t h e  case of Manitoba and B r i t i s h  
Columbia, on t h e  i n i t i a t i v e  of  t h e  P u b l i c  Trustee h imsel f .  
In  t h e  Manitoba p r o p o s a l s ,  t h e  donor o f  t h e  power may himself 
s t i p u l a t e  t h a t  t h e  a t t o r n e y  f i l e  annual  accounts w i t h  t h e  
P u b l i c  Trustee.  The New South Wales proposa ls  empower the 
c o u r t  t o  order  product ion  of t h e  a t t o r n e y ' s  accounts  (with 
a n c i l l a r y  powers t o  prevent  unnecessary d i s c l o s u r e ) ,  b u t  the  
donor of t h e  power can exclude t h i s  power of t h e  c o u r t .  The 
p r o p o s a l s  of  The Law Socie ty  do n o t  i n c l u d e  an account ing  
requirement ,  b u t  emphasis i s  placed on t h e  safeguards  provided 
by t h e  sugges t ion  t h a t  a t t o r n e y s  s h o u l d  belong t o  a p r o f e s s i o n a l  
body. 

98 S.I. 1960, No. 1146. 
99 Clause 7 of  t h e  Ontar io  B i l l  d e f i n e s  an i n t e r e s t e d  par ty  

a s  "any person  having a m a t e r i a l  i n t e r e s t ,  d i r e c t l y  o r  
i n d i r e c t l y ,  i n  t h e  e s t a t e  of t h e  donor". The Manitoba 
Report ( a t  p. 14)  says  "Who i s  an i n t e r e s t e d  p a r t y ?  
E i t h e r  a member of  t h e  donor 's  f a m i l y  o r  a p e r s o n  who 
provides  board and lodging t o  t h e  donor. In  some 
circumstances a c r e d i t o r  of  t h e  donor would s o  q u a l i f y .  
The donor ' s  f a m i l y  should be r e g a r d e d  a s  i n c l u d i n g  not 
on ly  p a r e n t s  and c h i l d r e n ,  bu t  a l s o  s i b l i n g s ,  n i e c e s  and 
nephews, i n  t h e  Court ' s  d i s c r e t i o n . "  
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(b) I n t e r e s t e d  p a r t i e s  

104. T r u s t e e s  have a duty t o  account  t o  t h e  b e n e f i c i a r i e s  
of  t h e  t r u s t ,  some o r  a l l  of whom w i l l  e i t h e r  have l e g a l  
c a p a c i t y  o r  l e g a l  guardians looking  a f t e r  t h e i r  i n t e r e s t s .  
The b e n e f i c i a r i e s  o r  t h e i r  l e g a l  guard ians  w i l l  a s k  f o r  
accounts  when t h e  occasion a r i s e s .  I n  t h e  case o f  an enduring 
power of  a t t o r n e y ,  however, t h e  o n l y  person who would i n  t h e  
absence of s p e c i a l  p rovis ion  be a b l e  t o  c a l l  f o r  accounts  
would be t h e  donor,'" who would, a f t e r  t h e  o n s e t  o f  mental 
i n c a p a c i t y ,  be unable  t o  ac t .  I t  may t h e r e f o r e  seem des i rab le  
t h a t  o t h e r  persons  w i t h  a l e g i t i m a t e  concern f o r  h i s  welfare  
should be a b l e  t o  in te rvene  on h i s  b e h a l f  by c a l l i n g  f o r  t h e  
accounts .  

105. There would, however, seem t o  be problems i n  giving 
an u n r e s t r i c t e d  r i g h t  t o  c a l l  f o r  accounts ,  and d e f i n i n g  the  
c l a s s  of people  who should have t h a t  r i g h t .  There might well 
be a wide range o f  people  l e g i t i m a t e l y  concerned t o  ensure 
t h a t  t h e  donor ' s  a f f a i r s  were b e i n g  e f f i c i e n t l y  managed. 
People concerned f o r  h i s  wel fa re  might  include f r i e n d s ,  
neighbours and t h o s e  car ing  f o r  him, a s  wel l  a s  h i s  immediate 
family.  There might a l s o  be some who were i n t e r e s t e d  i n  the  
conduct of h i s  a f f a i r s ,  d i r e c t l y  o r  i n d i r e c t l y ,  on t h e i r  own 
account :  f o r  example those who s t o o d  t o  b e n e f i t  u n d e r  h i s  
w i l l ,  o r  who had a r i g h t  t o  be main ta ined  by him, o r  who 
provided him w i t h  s e r v i c e s .  

106. A d e f i n i t i o n  which inc luded  a l l  those w i t h  a 
l e g i t i m a t e  i n t e r e s t  i n  t h e  donor 's  a f f a i r s ,  w h i l s t  excluding 
t h o s e  n o t  genuine ly  s o  i n t e r e s t e d ,  would seem v e r y  d i f f i c u l t  
t o  achieve.  I t  might a l s o  be thought  undes i rab le  t h a t  even 
t h o s e  with such an i n t e r e s t  should  have u n r e s t r i c t e d  access 
t o  a l l  in format lon  about t h e  donor 's  a f f a i r s ,  and t h a t  a scheme 

100 Unless and u n t i l  a r e c e i v e r  was appointed,  o r ,  on the 
dea th  of  t h e  donor, h i s  p e r s o n a l  r e p r e s e n t a t i v e s  were 
a b l e  t o  c a l l  f o r  accounts. 
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f o r  an enduring power o f  a t t o r n e y  should  not  encourage 
unwarranted i n t r u s i o n  i n t o  t h e  donor ' s  a f f a i r s .  

(c )  Appl ica t ion  t o  an independent body 

1 0 7 .  These problems could be s o l v e d  by r e q u i r i n g  anyone 
concerned about the management of a donor ' s  a f f a i r s  under  
an enduring power of  a t t o r n e y ,  e i t h e r  genera l ly  o r  regard ing  
a p a r t i c u l a r  a s p e c t  of  them, t o  apply  i n  t h e  f i r s t  i n s t a n c e  
t o  an independent body. Unwarranted i n t r u s i o n  i n t o  t h e  
donor ' s  a f f a i r s  would then  be avoided,  a s  the  a p p l i c a n t  
would have t o  j u s t i f y  h i s  concern t o  t h a t  body. Depending 
on t h e  circumstances,  t h e  a p p l i c a t i o n  could be f o r  accounts  
o r  p a r t i c u l a r  in format ion  t o  be produced e i t h e r  d i r e c t  t o  
t h e  a p p l i c a n t ,  o r  t o  t h e  independent body f o r  i n s p e c t i o n .  

108. Such a s o l u t i o n  would n o t  be  e n t i r e l y  f r e e  from 
d i f f i c u l t i e s .  The n e c e s s i t y  of making such an a p p l i c a t i o n  
would impose some burden and expense on concerned p a r t i e s .  
I f  it were d e s i r e d  t h a t  t h e  a t t o r n e y ' s  accounts g e n e r a l l y  
be checked by t h e  independent body, it might need t o  be 
f u r n i s h e d  wi th  a complete s ta tement  of  t h e  donor's a s s e t s  
and l i a b i l i t i e s ,  and of  h i s  a f f a i r s  genera l ly .  The accounts  
would then  probably have t o  be p r o p e r l y  and thoroughly 
considered i n  t h e  c o n t e x t  of t h e  whole of  the  donor ' s  a f f a i r s .  
A l l  t h i s  would seem t o  involve much o f  t h e  expense and 
complexity which any new .jcheme would be aiming t o  a v o i d ,  
and i n  a d d i t i o n  would r e q u i r e  c o n s i d e r a b l e  resources  and 
s t a f f  on t h e  p a r t  o f  t h e  i n s p e c t i n g  body. 

109. On t h e  o t h e r  hand, a p r o v i s i o n  t h a t  t h e  a t t o r n e y  
may be c a l l e d  upon t o  produce informat ion  o r  accounts  t o  -an 
independent body o r  any concerned p e r s o n  would have undoubted 
advantages i n  d e t e r r i n g  f raud  and p r o v i d i n g  s u p e r v i s i o n  and 
safeguards  a s  t o  t h e  a t t o r n e y ' s  conduct  of the donor ' s  a f f a i r s .  
I t  would seem t o  be a more e f f e c t i v e  way of  ensuring t h a t  the  
a t t o r n e y  f u l f i l l e d  h i s  normal a g e n t ' s  du ty  t o  keep accounts  
t h a n  t h e  p o s s i b i l i t y  t h a t  a r e c e i v e r  ( i f  one were e v e r  
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appoin ted) ,  o r  the donor 's  p e r s o n a l  r e p r e s e n t a t i v e s ,  would 
one day e x e r c i s e  t h e  donor 's  r i g h t  t o  c a l l  f o r  accounts .  

(d) P r o v i s i o n a l  v iews  

110. On the whole, we do n o t  t h i n k  t h a t ,  i f  a scheme f o r  
an enduring power o f  a t t o r n e y  were in t roduced ,  it should 
make it mandatory f o r  t h e  a t t o r n e y  t o  f i l e  annual  accounts 
w i t h  an independent  body. This  would be an unnecessary  
compl ica t ion  and expense while  t h e  donor was s t i l l  mental ly  
capable  of c a l l i n g  f o r  and i n s p e c t i n g  accounts h i m s e l f .  
however, t h e  requirement  only a p p l i e d  a f t e r  t h e  o n s e t  of 
i n c a p a c i t y ,  t h e  a t t o r n e y  would have t h e  burden of  dec id ing  
when t h a t  occur red .  The compl ica t ion  and expense might a l s o  
n o t  seem j u s t i f i e d  i f ,  a f t e r  t h e  donor became i n c a p a b l e ,  
t h e  a t t o r n e y  w a s  a c t i n g  e f f i c i e n t l y  w i t h  no cause  f o r  
complaint by anyone. 

I f ,  

111. We do t h i n k ,  however, t h a t  it would be impor tan t  f o r  
any such scheme t o  provide some means whereby t h e  a t t o r n e y  
could  be r e q u i r e d  t o  produce i n f o r m a t i o n ,  o r  accounts  f o r  
i n s p e c t i o n .  O f  course ,  i f  anyone suspec ted  t h a t  t h e  at torney 
was n o t  performing h i s  func t ions  p r o p e r l y ,  he c o u l d  apply f o r  
a r e c e i v e r  t o  be  appointed. lo' 
l e s s  d r a s t i c  a l t e r n a t i v e  should be  a v a i l a b l e ,  s o  t h a t  a person 
conten t  t o  a l low t h e  a t t o r n e y  t o  cont inue  a c t i n g  as long as he 
w a s  doing s o  h o n e s t l y  and e f f i c i e n t l y ,  could be s a t i s f i e d  as 
t o  t h i s .  The b e s t  safeguard would be f o r  an independent  
body t o  have power t o  c a l l  f o r  and inypec t  t h e  a t t o r n e y ' s  
accounts ,  and t h u s  e x e r c i s e  s u p e r v i s i o h , - i f  a c a s e  f o r  t h i s  
were made out  t o  it by a concerned person.  I n  s u i t a b l e  cases ,  
however, t h a t  body should be empowered t o  order  information 
o r  accounts  t o  be produced d i r e c t  t o  t h e  a p p l i c a n t .  

However, we t h i n k  t h a t  some 

1 1 2 .  The independent body should  a l s o  be g iven  f u r t h e r  
powers t o  t a k e  such a c t i o n  as it deemed necessary.  I f  it 

101 See para .  154, below. 
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discovered  some s e r i o u s  defec t  i n  t h e  a t t o r n e y ' s  conduct ,  
it should  have the power t o  i n i t i a t e  an a c t i o n  on b e h a l f  of  
t h e  donor a g a i n s t  t h e  a t torney .  If i t  considered t h a t  t h e  
a t t o r n e y ' s  a u t h o r i t y  should be t e r m i n a t e d  (which would be 
t h e  c a s e  i f  t h e  a t t o r n e y  were found t o  have ac ted  improperly,  
b u t  might a l s o  be  t h e  case  i f  it appeared t h a t  t h e  a t t o r n e y  
were d i l a t o r y  o r  o therwise  not  promoting t h e  donor ' s  b e s t  
i n t e r e s t s ]  it should  be ab le  t o  i n i t i a t e  an a p p l i c a t i o n  f o r  
a r e c e i v e r s h i p  o r d e r .  lo2 

t h e  a t t o r n e y ' s  management of t h e  d o n o r ' s  a f f a i r s  n e c e s s i t a t e d  
such  a c t i o n ,  i t  might cons ider  t h a t  t h e r e  were some a s p e c t s  
o f  t h e  management which could be improved. In t h a t  c a s e  it 
should  be a b l e  t o  make recommendations t o  the  a t t o r n e y ,  and 
perhaps  r e q u i r e  f u t u r e  annual account ing ,  with t h e  p o s s i b i l i t y  
of  apply ing  f o r  a r e c e i v e r s h i p  o r d e r  as a sanc t ion .  I t  should 
a l s o  have t h e  power t o  d i r e c t  who, of  t h e  a p p l i c a n t ,  t h e  
a t t o r n e y  and t h e  donor ' s  e s t a t e ,  s h o u l d  bear  t h e  c o s t s  of the  
proceedings b e f o r e  it. 

Even i f  i t  d i d  n o t  c o n s i d e r  t h a t  

113. I t  would have t o  be dec ided  who i s  t o  per form the  
f u n c t i o n  of t h e  independent  body. As some j u d i c i a l  element 
i s  involved,  t h e  Court of  P r o t e c t i o n  might seem t h e  most 
a p p r o p r i a t e  body, as it i s  exper ienced  i n  i n v e s t i g a t i n g  and 
s u p e r v i s i n g  t h e  a f f a i r s  of menta l ly  incapable  people .  I t  
might be thought ,  however, t h a t  t h e  county cour t  would a l s o  
be  s u i t a b l e ,  o r ,  a s  t h e  func t ions  would be a d m i n i s t r a t i v e  
a s  w e l l  a s  j u d i c i a l ,  t h e  O f f i c i a l  S o l i c i t o r ,  who a l s o  has  
v a l u a b l e  exper ience  i n  t h e  a f f a i r s  o f  t h e  mental ly  incapable .  
We would welcome views on t h i s  q u e s t i o n .  

Extent  of t h e  a t t o r n e y ' s  power 

( a )  General 

1 1 4 .  None of t h e  proposa ls  f o r  an enduring power o f  
a t t o r n e y  which w e  have examined, h a s  imposed any l i m i t s  on 

102 See para .  153,  below. 
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t h e  authorority o f  the a t t o r n e y  under  such  a power - presumably 
t h e  genera l  p r i n c i p l e s  a p p l i c a b l e  t o  t h e  a u t h o r i t y  o f  
ord inary  a t t o r n e y s  would a l s o  apply  t o  t h a t  of a t t o r n e y s  
under enduring powers. General ly  speaking,  a p e r s o n  can do 
anything by an a t t o r n e y  t h a t  he can do himself ,  a l though 
t h e r e  a r e  except ions .  (For example, an a t torney  cannot  make 
a w i l l  f o r  h i s  donor ,  and t h e r e  a r e  r e s t r i c t i o n s  on t h e  
appointment of  a t t o r n e y s  by t r u s t e e s . )  The scope o f  an 
a t t o r n e y ' s  a u t h o r i t y  under an o r d i n a r y  power depends upon 
t h e  c o n s t r u c t i o n  of  t h e  power, and it w i l l  be s t r i c t l y  
construed.  Thus, a l though it seems t h a t  i n  p r i n c i p l e  an 
a t t o r n e y  may make g i f t s  f o r  h i s  donor ,  i t  may be t h a t  
a u t h o r i t y  t o  do s o  must be e x p l i c i t l y  given,  and t h a t  a 
genera l  a u t h o r i t y ,  however widely expressed,  would n o t  be 
s u f f i c i e n t .  

115. We have considered whether ,  i f  enduring powers o f  
a t t o r n e y  were p e r m i t t e d ,  it should  be l e f t  t o  t h e  donor t o  
impose what l i m i t s ,  i f  any, he wished,  on h i s  a t t o r n e y ' s  
a u t h o r i t y ,  a s  i s  t h e  p o s i t i o n  w i t h  ord inary  powers, o r  
whether t h e r e  should  be mandatory l i m i t a t i o n s .  For  example, 
it could be argued t h a t  c e r t a i n  t r a n s a c t i o n s  should  be  
a l t o g e t h e r  o u t s i d e  t h e  a u t h o r i t y  o f  an a t torney  under  an 
enduring power, o r  should only be permiss ib le  s u b j e c t  t o  
c e r t a i n  safeguards .  

(b )  Poss ib le  r e s t r i c t i o n s  

116. The most obvious example i s  t h e  d i s p o s a l  of  t h e  
donor ' s  home. This  s o r t  of t r a n s a c t i o n  i s  only l i k e l y  t o  be 
e f f e c t e d  by an a t t o r n e y  under an o r d i n a r y  power on t h e  
express  i n s t r u c t i o n s  of  an absent  donor. I f ,  however, the  
donor o f  an endur ing  power became i n c a p a c i t a t e d ,  and needed 
t o  go i n t o  a h o s p i t a l  o r  nurs ing  home f o r  the r e s t  o f  h i s  
l i f e ,  and t o  have funds r a i s e d  f o r  t h e  purpose, it might well 
be necessary f o r  t h e  a t t o r n e y  t o  e f f e c t  t h i s  t r a n s a c t i o n  on 
h i s  own i n i t i a t i v e .  The Court of  P r o t e c t i o n  has  a s p e c i a l  
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procedure f o r  this event ,  even w i t h i n  i t s  own system of 
sa feguards .  103 

1 1 7 .  Disposing o f  t h e  donor 's  home would obvious ly  be a 
major s t e p ,  and one of such p e c u l i a r  s i g n i f i c a n c e  f o r  t h e  
donor t h a t  s p e c i a l  p r o v i s i o n  might seem j u s t i f i e d .  There a r e  
v a r i o u s  p o s s i b i l i t i e s .  One would be t o  provide t h a t  t h i s  i s  
a t r a n s a c t i o n  o u t s i d e  t h e  scope of t h e  a u t h o r i t y  of an 
a t t o r n e y  under an enduring power, s o  t h a t ,  i f  and when i t  
became necessary ,  an a p p l i c a t i o n  would have t o  be made f o r  
a r e c e i v e r  t o  be appointed.  A l t e r n a t i v e l y ,  d i s p o s a l  o f  the  
donor 's  home could  be made p e r m i s s i b l e  only with t h e  consent  
of  t h e  Court of P r o t e c t i o n .  A f u r t h e r  p o s s i b i l i t y  would be 
t o  r e q u i r e  t h e  a t t o r n e y  t o  observe c e r t a i n  safeguards when 
d i s p o s i n g  of  t h e  donor ' s  home, on t h e  l i n e s  o f  t h e  p r a c t i c e  
fol lowed by t h e  Court of Pro tec t ion .  These might i n c l u d e  
a condi t ion  t h a t  he should obta in  medical  advice a s  t o  t h e  
e f f e c t  on t h e  donor o f  t h e  d i s p o s a l  o f  h i s  home, and t h e  
l i k e l i h o o d  of h i s  be ing  ab le  t o  l i v e  i n  it i n  t h e  f u t u r e .  
Condi t ions might a l s o  be imposed a s  t o  s e l l i n g  it a t  t h e  bes t  
p r i c e  reasonably o b t a i n a b l e ;  

118. A t r a n s a c t i o n  which r a i s e s  s i m i l a r  c o n s i d e r a t i o n s  
i s  d i s p o s a l  o f  t h e  donor 's  b u s i n e s s ,  a l though t h i s  would not 
be l i k e l y  t o  occur  a s  f requent ly  a s  d i s p o s a l  o f  h i s  home, and 
might not  have t h e  same personal  s i g n i f i c a n c e .  S i m i l a r l y ,  
t h e  making of g i f t s  by t h e  a t t o r n e y  might be thought t o  merit 
s p e c i a l  p rovis ion .  A s  we have p o i n t e d  out  e a r l i e r ,  a l though 
a u t h o r i t y  t o  make g i f t 4  w i l l  n o t  be r e a d i l y  assumed, t h e r e  
i s  nothing t o  p revent  a donor from c o n f e r r i n g  it e x p r e s s l y .  
I t  might be thought ,  however, t h a t  some r e s t r i c t i o n  on the  
c o n f e r r i n g  o r  e x e r c i s e  of a u t h o r i t y  t o  make g i f t s ,  should  be 
imposed where t h e  a u t h o r i t y  might be exerc ised  dur ing  t h e  
mental i n c a p a c i t y  o f  t h e  donor, when he would not  be  a b l e  t o  
oversee  h i s  a t t o r n e y .  

103 See Heywood & Massey, Court o f  P r o t e c t i o n  P r a c t i c e  
(9 th  ed. ,  1971), p. 1 5 4 .  
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1 1 9 .  Investment  is  another  f i e l d  where some safeguards  
might be thought  d e s i r a b l e .  One p o s s i b l e  view is  t h a t  t h e  
investment  powers s p e c i f i e d  i n  t h e  Trus tee  Investments  Act 
1961 should apply  t o  a t torneys  under  enduring powers (and 
should  n o t  be capable  of  v a r i a t i o n ) .  This  would mean t h a t  
t h e  c l a s s e s  of  s e c u r i t i e s  i n  which t h e  donor's a s s e t s  could 
be i n v e s t e d  would be regula ted  by t h a t  A c t ,  and t h e  a t torney  
would only be a b l e  t o  i n v e s t  i n  a l i m i t e d  c l a s s  o f  s e c u r i t i e s  
on h i s  own i n i t i a t i v e .  Before i n v e s t i n g  i n  o t h e r  permi t ted  
c l a s s e s  o f  s e c u r i t y  he would have t o  take  p r o f e s s i o n a l  advice, 
which would have t o  pay regard t o  t h e  need f o r  d i v e r s i f i c a t i o n ,  
so  f a r  a s  a p p r o p r i a t e ,  and t h e  s u i t a b i l i t y  of  t h e  investment 
proposed t o  t h e  donor ' s  a f f a i r s .  A l t e r n a t i v e l y ,  t h e  a t torney  
could  be r e q u i r e d  t o  o b t a i n  t h e  consent  of t h e  Cour t  of 
P r o t e c t i o n  t o  a l l  investments  o t h e r  than  those o f  a l i m i t e d  
c l a s s .  A l e s s  r e s t r i c t i v e  p o s s i b i l i t y  would be t o  r e q u i r e  
t h e  a t t o r n e y ,  b e f o r e  purchasing an investment o r  a n  annui ty ,  
t o  t a k e  independent  exper t  advice  a s  t o  the  most a p p r o p r i a t e  
purchases  having regard  t o  t h e  d o n o r ' s  a f f a i r s  and needs. He 
could  a l s o  be r e q u i r e d  t o  o b t a i n  a p e r i o d i c  p r o f e s s i o n a l  
review of  t h e  d o n o r ' s  p o r t f o l i o  o f  investments .  

(c)  P r o v i s i o n a l  views 

120. A f t e r  c o n s i d e r i n g  t h e  v a r i o u s  t r a n s a c t i o n s  where 
s p e c i a l  p r o v i s i o n  might seem a p p r o p r i a t e  i n  t h e  c o n t e x t  of 
an enduring power of  a t t o r n e y ,  and some p o s s i b l e  r e s t r i c t i o n s  
and safeguards ,  we have come t o  t h e  t e n t a t i v e  conclus ion  t h a t  
i t  would n o t  be s a t i s f a c t o r y  t o  impose s t a t u t o r y  
l i m i t a t i o n s  on t h e  scope o r  e x e r c i s e  of  the a u t h o r i t y  of an 
a t t o r n e y  under an enduring power. 
much i n  p r i n c i p l e  i n  favour  of  such  l i m i t a t i o n s ,  it would be 
extremely d i f f i c u l t  t o  formulate  them i n  a way which would 
be  p r a c t i c a b l e  and a p p r o p r i a t e  i n  a l l  t h e  c i rcumstances  where 
an enduring power might be used. 
be unduly r e s t r i c t i v e  i n  some c a s e s ,  perhaps where t h e  
a t t o r n e y  was an experienced p r o f e s s i o n a l  man, b u t  n o t  give 
s u f f i c i e n t  guidance t o  t h e  amateur  a t t o r n e y .  

Although we t h i n k  there  i s  

Standard l i m i t a t i o n s  might 
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1 2 1 .  There is  a l s o  t h e  d i f f i c u l t y  t h a t  any i n h e r e n t  
l i m i t a t i o n s  would apply  t o  t h e  endur ing  power b e f o r e ,  as 
w e l l  a s  a f t e r ,  t h e  donor became menta l ly  incapable .  Although 
t h e  enduring power i t s e l f  could only  be exerc ised  a t  a l l  
t imes s u b j e c t  t o  such l i m i t a t i o n s ,  t h e  donor could a lways ,  
b e f o r e  t h e  onse t  o f  i n c a p a c i t y ,  c o n f e r  s p e c i f i c  a u t h o r i t y  
( f r e e  o f  any l i m i t a t i o n s )  on h i s  a t t o r n e y ,  perhaps by a 
s e p a r a t e  power, t o  e f f e c t  a p a r t i c u l a r  t r a n s a c t i o n .  T h i s ,  
however, would impose on t h e  a t t o r n e y  t h e  burden, which i t  i s  
d e s i r e d  t o  remove, o f  judging t h e  d o n o r ' s  mental c a p a c i t y ,  i n  
o r d e r  t o  decide whether  he i s  s a f e  i n  omi t t ing  t o  o b s e r v e  the 
l i m i t a t i o n s .  Whils t  we th ink  i t  would i n  many ways be  
d e s i r a b l e  t o  safeguard  a donor a g a i n s t  h i s  a t t o r n e y ' s  having 
u n r e s t r i c t e d  a u t h o r i t y  t o  dea l  wi th  h i s  proper ty ,  w e  have been 
unable  t o  devise  a s o l u t i o n  which does n o t  give r i s e  t o  t h i s  
problem. 

Power o r  duty t o  a c t  

(a)  In t roductory  

1 2 2 .  Powers of  a t t o r n e y  a r e  d e s c r i b e d  i n  Farwell on Powers 
a s  "mere ins t ruments  of  agency". lo4 

a c t ,  b u t  do n o t  i n  themselves impose a requirement t o  a c t .  
The e x t e n t  of  t h e  a u t h o r i t y  and t h e  n a t u r e  of what, i f  
anyth ing ,  the  a t t o r n e y  i s  under an o b l i g a t i o n  t o  do depend on 
t h e  c o n s t r u c t i o n  o f  t h e  power and t h e  r e l a t i o n s h i p  o f  t h e  
p a r t i e s .  There a r e  a l s o  c e r t a i n  b a s i c  o b l i g a t i o n s  imposed on 
t h e  a t t o r n e y  by law, by v i r t u e  of  t h e  f i d u c i a r y  n a t u r e  o f  the  
agency r e l a t i o n s h i p .  An important q u e s t i o n  i s  whether ,  i f  
enduring powers of  a t t o r n e y  were p e r m i t t e d ,  the  law s h o u l d  
impose g r e a t e r  r e s p o n s i b i l i t i e s  and d u t i e s  on a t t o r n e y s  under 
such powers than i t  imposes on o r d i n a r y  a t torneys .  

They confer  a u t h o r i t y  t o  

204 (3rd ed . ,  1916) ,  p. 1. 
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(b) P o s i t i o n  o f  a t t o r n e y  under an ord inary  power 

123. C l e a r l y ,  an a t t o r n e y  i s  under  a duty n o t  t o  exceed 
t h e  terms of h i s  a u t h o r i t y .  In  a d d i t i o n ,  c e r t a i n  f i d u c i a r y  
d u t i e s  a r e  imposed on him by law, i n c l u d i n g  t h e  d u t y  t o  
account  f o r  money o r  o t h e r  p r o p e r t y  t h a t  he h o l d s  on h i s  
p r i n c i p a l ' s  b e h a l f ,  and not  t o  u s e  h i s  powers f o r  personal  
g a i n  - f o r  example by making a p e r s o n a l  p r o f i t  o u t  o f  a 
t r a n s a c t i o n  e n t e r e d  i n t o  on b e h a l f  o f  h i s  p r i n c i p a l l o 5  o r  
by accept ing  b r i b e s .  I f  he does s o  he holds t h e  money so  
r e c e i v e d  on a c o n s t r u c t i v e  t r u s t  f o r  h i s  p r i n c i p a l .  1 0 6  

124. An a t t o r n e y  i s  a l s o  under  a duty t o  a c t  h o n e s t l y ,  
and w i t h  s k i l l  and c a r e  i n  r e l a t i o n  t o  h i s  p r i n c i p a l ' s  
a f f a i r s .  The s t a n d a r d  of c a r e  depends on whether t h e  a t torney  
i s  a c t i n g  g r a t u i t o u s l y  o r  f o r  reward. A g r a t u i t o u s  a t torney  
must u s u a l l y  e x e r c i s e  t h e  same c a r e  i n  r e l a t i o n  t o  h i s  
p r i n c i p a l ' s  a f f a i r s  a s  he e x e r c i s e s  i n  r e l a t i o n  t o  h i s  own; 
he cannot be expec ted  t o  e x e r c i s e  more s k i l l  t h a n  he  i n  f a c t  
p o s s e s s e s ,  u n l e s s  he has  he ld  h i m s e l f  out  a s  having  some 
s p e c i a l  s k i l l .  A h igher  s tandard  i s  imposed on an agent  
a c t i n g  f o r  reward. - I f  he c a r r i e s  on a p a r t i c u l a r  occupat ion,  
and holds  h imsel f  o u t  f o r  employment a s  such, he must show 
such c a r e  and d i l i g e n c e  a s  a r e  e x e r c i s e d  i n  t h e  o r d i n a r y  and 
proper  course ,  and such s k i l l  a s  i s  usua l  and r e q u i s i t e ,  i n  
t h a t  occupat ion.  107 

125. The d u t i e s  imposed by l a w  a r e  d i r e c t e d  more t o  the  
way i n  which t h e  a t t o r n e y  a c t s ,  when he a c t s ,  t h a n  t o  
r e q u i r i n g  h i m  t o  act  i n  the  f i r s t  p l a c e .  A duty t o  a c t  w i l l  
a r i s e ,  i f  a t  a l l ,  from a c o n t r a c t u a l l y  binding promise t o  do 
s o  made by t h e  a t t o r n e y  t o  h i s  p r i n c i p a l .  I f  t h e r e  i s  a 
g r a t u i t o u s  a t t o r n e y ,  t h i s  i s  u n l i k e l y  t o  be t h e  c a s e ;  even 
i f  he undei takes  t o  a t t e n d  t o  c e r t a i n  mat te rs  f o r  t h e  

1 0 5  Turnbul l  v. Garden (1869) 2 0 .  L .T.  218.  
106 Reading V. A.-G. [1951] A.C. 507. 

107 v. South Devon Railway Co. (1864) 3 H. & C. 337, 
341, 342; 159 E.R. 560, 562.  
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p r i n c i p a l ,  u n l e s s  t h e  undertaking is  by deed o r  suppor ted  by 
c o n s i d e r a t i o n ,  it would not  be enforceable .  I f  t h e  a t t o r n e y  
i s  a c t i n g  f o r  reward, any under tak ing  t o  a t t e n d  t o  p a r t i c u l a r  
m a t t e r s  f o r  h i s  p r i n c i p a l  i s  more l i k e l y  t o  be enforceable .  
I f ,  however, a p r o f e s s i o n a l  a t t o r n e y  i s  given a g e n e r a l  power 
(perhaps when t h e  donor goes abroad)  w i t h  no s p e c i f i c  
i n s t r u c t i o n s ,  a d u t y  t o  do a s p e c i f i c  a c t  (such a s  t o  pay an 
insurance  premium) might not  n e c e s s a r i l y  be implied. 

1 2 6 .  Thus, a power of a t t o r n e y  i n  s u i t a b l e  terms g ives  
t h e  a t t o r n e y  a u t h o r i t y ,  f o r  example, t o  br ing  proceedings  i n  
t h e  donor ' s  name, t o  prepare  h i s  t a x  r e t u r n s  f o r  him, t o  pay 
t h e  r e n t ,  r a t e s  and insurance on h i s  house,  and t o  c o l l e c t  
d e b t s  due t o  him. I t  does not  of i t s e l f ,  however, wi thout  
f u r t h e r  agreement, impose any o b l i g a t i o n  on him t o  do these  
t h i n g s .  I f  he s imply f a i l s  t o  a c t  i n  such mat te rs ,  and the 
donor s u f f e r s  l o s s  a s  a r e s u l t ,  he cannot  recover i t  from the 
a t t o r n e y  simply because he had a u t h o r i t y  t o  ac t .  

(c)  Spec ia l  c o n s i d e r a t i o n s  f o r  an enduring power 

1 2 7 .  The f a c t  t h a t  g ran t ing  a power does not  o f  i t s e l f  
impose any o b l i g a t i o n  t o  a c t  would, however, be more l i k e l y  
t o  cause problems i n  t h e  case of an enduring power o f  a t t o r n e y ,  
in tended  t o  be a c t e d  on during t h e  d o n o r ' s  mental i n c a p a c i t y .  
Unt i l  t h e  onset  o f  mental i n c a p a c i t y ,  t h e  donor would be able  
t o  d i r e c t  and c o n t r o l  t h e  a c t i v i t i e s  o f  h i s  a t t o r n e y ,  and i n  
f a c t  might wel l  i n t e n d  t o  manage h i s  a f f a i r s  himself  a s  long 
a s  he was capable  of  doing so .  A f t e r  t h e  onset  of  i n c a p a c i t y ,  
however, t h e  need would be f o r  comprehensive management of h i s  
a f f a i r s ;  they might r e q u i r e  s u b s t a n t i a l  r e o r g a n i s a t i o n  t o  
t a k e  account of h i s  change of c i rcumstances.  (This i s  the  
f u n c t i o n  performed by t h e  Court of  P r o t e c t i o n ,  when t h e  
a f f a i r s  of a menta l ly  incapable  person  come under i t s  
superv is ion . )  

1 2 8 .  I f  t h e  a t t o r n e y  under an endur ing  power were a 
p r o f e s s i o n a l  person ,  who was t o  be p a i d  f o r  h i s  s e r v i c e s ,  an 
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under tak ing  t o  p l a y  a p o s i t i v e  p a r t  i n  t h e  management of the  
donor ' s  a f f a i r s  would be more l i k e l y  t o  be impl ied  than  it 

would be w i t h  a g r a t u i t o u s  agent .  lo8 I t  i s  a l s o  p o s s i b l e  
t h a t  t h e  h i g h e r  s t a n d a r d  of c a r e  imposed on him1'' might 
r e q u i r e  him t o  be  aware of t h e  need  f o r  p r e v e n t i v e  o r  
remedial  a c t i o n  i n  c e r t a i n  c i rcumstances .  We do n o t  th ink ,  
however, t h a t  e i t h e r  of  t h e s e  f a c t o r s  would n e c e s s a r i l y  be 
s u f f i c i e n t  t o  impose on a p r o f e s s i o n a l  a t t o r n e y  t h e  duty t o  
g ive  t h e  cont inuous  and a c t i v e  a t t e n t i o n  t o  t h e  a f f a i r s  of an 
i n c a p a c i t a t e d  donor t h a t  they might w e l l  requi re .  I n  any 
e v e n t ,  t h e  a t t o r n e y  might no t  be a p r o f e s s i o n a l  p e r s o n .  
Many donors would wish t o  appoin t  c l o s e  f r i e n d s  o r  r e l a t i v e s ,  
i n  c i rcumstances where, under t h e  p r e s e n t  law, it would be 
v e r y  d i f f i c u l t  t o  imply any p o s i t i v e  duty o r  r e s p o n s i b i l i t y .  

110 

129. We t h e r e f o r e  cons ider  t h a t  t h e  i n t r o d u c t i o n  of 
enduring powers of  a t t o r n e y  would c a r r y  a r i s k  t h a t  a t torneys  
might t a k e  l i t t l e  o r  no a c t i o n  i n  t h e  donor 's  a f f a i r s ,  a t  a 
t ime when he was n o t  a b l e  t o  r e c t i f y  t h e  p o s i t i o n .  I t  might 
be s a i d  t h a t  t h i s  r i s k  would n o t  be s o  s e r i o u s  i n  p r a c t i c e .  
The donor would have appointed h i s  a t t o r n e y  w i t h  h i s  own 
i n c a p a c i t y  i n  mind, s o  he should have appointed someone 
c o n s c i e n t i o u s  and t rus twor thy;  even i f  t h e  a t t o r n e y  did 
noth ing ,  t h e  donor would be i n  no worse p o s i t i o n  t h a n  i f  he 
had not  gran ted  t h e  power (a l though it  might have c r e a t e d  a 
f a l s e  sense of  s e c u r i t y ) ;  and p e o p l e  concerned a t  t h e  
a t t o r n e y ' s  conduct would be a b l e  t o  apply t o  t h e  Court  of 
P r o t e c t i o n .  These arguments a r e  f a r  from c o n c l u s i v e ,  
however, and we t h i n k  t h a t  t h e  r i s k  i s  such t h a t  s e r i o u s  
c o n s i d e r a t i o n  should  be given t o  making s p e c i a l  p r o v i s i o n  t o  
a l l e v i a t e  it a s  f a r  a s  poss ib le .  

~ 

108 See para .  125, above. 
109 See para .  1 2 4 ,  above. 
110 We have t e n t a t i v e l y  r e j e c t e d  t h e  p o s s i b i l i t y  o f  

r e s t r i c t i n g  a t t o r n e y s  under  enduring powers t o  
p r o f e s s i o n a l  p e o p l e ;  s e e  p a r a .  95, above. 

111 See para .  154,  below. 
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(d)  P r o v i s i o n a l  views 

130. The f i r s t  q u e s t i o n  t o  be c o n s i d e r e d  i s  w h e t h e r  an 
a t t o r n e y  under  an endur ing  power o f  a t t o r n e y  s h o u l d  b e  
o b l i g e d  t o  do more f o r  h i s  donor t h a n  a c t ,  i f  and when h e  
a c t e d  a t  a l l ,  w i t h  h o n e s t y  and c a r e .  Should he ,  i n  o t h e r  
words,  be bound t o  i n t e r v e n e  i n  t h e  management o f  h i s  d o n o r ' s  
a f f a i r s ?  H e  would have no such  d u t y  unde r  t h e  e x i s t i n g  law 
u n l e s s  he had g i v e n  c o n t r a c t u a l l y  b i n d i n g  u n d e r t a k i n g s  t o  
t h i s  e f f e c t .  Should such  a du ty  b e  imposed by o p e r a t i o n  of 
law even where it h a s  n o t  been p r o v i d e d  by c o n t r a c t ?  

131. O f  t h e  v a r i o u s  law reform b o d i e s  t h a t  have cons ide red  
t h e  t o p i c  of e n d u r i n g  powers o f  a t t o r n e y  on ly  t h e  B r i t i s h  
Columbia Law Reform Commission has  p r o v i d e d  an answer t o  t h e  
"duty" q u e s t i o n .  They s a y  t h a t  it i s  i n  t h e i r  view d e s i r a b l e  
t h a t ,  a t  some p o i n t ,  c e r t a i n  p o s i t i v e  d u t i e s  shou ld  b e  c a s t  
upon a t t o r n e y s  unde r  endur ing  powers t o  a c t  f o r  t h e  b e n e f i t  
o f  t h e i r  donors.  O the rwise ,  t h e y  s a y ,  t h e  appointment  of  
s u c h  an  a t t o r n e y  may b e  an  a c t  o f  f u t i l i t y  on t h e  p a r t  o f  t h e  
donor .  The argument seems t o  us  t o  be a s t r o n g  one. Unless  
t h e  a t t o r n e y  were r e q u i r e d ,  a t  some s t a g e ,  t o  i n t e r v e n e ,  t h e  
m e n t a l l y  i n c a p a b l e  donor  would have no  r i g h t  of r e d r e s s  i f  t h e  
a t t o r n e y  s a t  back and d i d  no th ing  a t  t h e  t ime when h i s  
s e r v i c e s  were most u r g e n t l y  r e q u i r e d .  The d i f f i c u l t y  cou ld  
be met by hav ing  t h e  a t t o r n e y  e x e c u t e  a deed c o n t a i n i n g  a l l  t h e  
r e l e v a n t  u n d e r t a k i n g s  b u t  t h i s  would seem t o  be u n n e c e s s a r i l y  
f o r m a l i s t i c  and we s u s p e c t  t h a t  donor  and a t t o r n e y  a l i k e  would 
r e g a r d  it a s  a d i s t a s t e f u l  and u n n e c e s s a r y  arrangement .  We 
t h e r e f o r e  c o n s i d e r  t h a t  it would be d e s i r a b l e  f o r  any  scheme 
f o r  an endur ing  power o f  a t t o r n e y  t o  impose a s t a t u t o r y  duty 
on t h e  a t t o r n e y  u n d e r  such  a power, a c t i o n a b l e  a t  t h e  s u i t  
o f  t h e  donor (by h i s  n e x t  f r i e n d )  and  enur ing  f o r  t h e  
b e n e f i t  o f  h i s  e s t a t e .  Such a d u t y  s h o u l d  no t  be s u b j e c t  t o  
e x c l u s i o n  o r  m o d i f i c a t i o n  by agreement .  

132. The second  q u e s t i o n  i s  what t h a t  duty s h o u l d  be .  
The B r i t i s h  Columbia Law Reform Commission sugges t  t h a t  a 
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p o s i t i v e  duty of "prudent management" should be imposed 
upon t h e  a t t o r n e y  who is given an enduring power and t h a t  
he  should be r e q u i r e d  p o s i t i v e l y  t o  e x e r c i s e  h i s  powers f o r  
t h e  b e n e f i t  of h i s  donor, having r e g a r d  t o  t h e  n a t u r e  and 
v a l u e  of t h e  d o n o r ' s  p roper ty  and t h e  needs of  t h e  donor and 
h i s  family.  I t  would need t o  be recoznised  t h a t  a c t i n g  as  
a t t o r n e y  f o r  a menta l ly  incapable  person  would i n v o l v e  
comprehensive and a c t i v e  s u p e r v i s i o n  and management of  h i s  
a f f a i r s  g e n e r a l l y ,  and t h a t  t h e  a t t o r n e y  would be assuming 
cons iderable  r e s p o n s i b i l i t i e s .  We t h i n k  t h a t  t h e  a t t o r n e y ' s  
d u t i e s  should,  f o r  example, i n c l u d e  t h e  duty t o  a s c e r t a i n  
t h e  n a t u r e  and e x t e n t  of  t h e  donor ' s  p roper ty  and 
r e s p o n s i b i l i t i e s ,  s o  t h a t  he would know what a c t i o n  was 
r e q u i r e d  t o  be taken .  Our p r o v i s i o n a l  view i s  t h a t  t h e  
a t t o r n e y  should be under a duty of  "prudent management", by 
which we mean t h a t  he should be p l a c e d  under a p o s i t i v e  
requirement  t o  do f o r  t h e  b e n e f i t  of  t h e  donor a l l  those  a c t s  
which t h e  a t t o r n e y  should reasonably  be expected t o  do,  
having regard  t o  t h e  i n c a p a c i t y  of  t h e  donor. The p r e c i s e  
n a t u r e  and e x t e n t  of  t h e  duty should  depend on a l l  t h e  
c i rcumstances ,  i n c l u d i n g  t h e  e x t e n t  and na ture  o f  t h e  donor's 
p r o p e r t y ,  t h e  needs of t h e  donor and of those f o r  whom he 
might reasonably  be expected t o  p r o v i d e ,  the  donor ' s  o ther  
commitments and l i a b i l i t i e s ,  and a l s o  any p a r t i c u l a r  
q u a l i f i c a t i o n s  o f  t h e  a t t o r n e y  h i m s e l f ,  and whether  he i s  
r e c e i v i n g  payment f o r  h i s  s e r v i c e s .  The ques t ion  o f  the  na ture  
and e x t e n t  of  t h e  duty t o  be imposed on an a t t o r n e y  under an 
enduring power i s ,  however, one on which we would p a r t i c u l a r l y  
welcome views and suggest ions.  

133. The t h i r d  ques t ion  i s  when t h e  duty should  a r i s e .  
Should i t  r e s t  upon t h e  a t t o r n e y  from t h e  moment o f  h i s  
appointment o r  on ly  when t h e  donor became menta l ly  incapable? 
The B r i t i s h  Columbia Law Reform Commission sugges t  t h a t  i t  
should  r e s t  on t h e  a t t o r n e y  from t h e  o u t s e t  bu t  t h a t  i t  should 
be s u b j e c t  t o  a proviso  t h a t  t h e  a t t o r n e y  should n o t  be l i a b l e  
f o r  breach of such  a duty i n  r e s p e c t  of  any e x e r c i s e  of h i s  
powers t h a t  t h e  donor had given him e x p l i c i t  i n s t r u c t i o n s  
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t o  c a r r y  o u t ,  whi le  mental ly  capable .  We wonder whether  
t h i s  may n o t  p u t  t o o  heavy an onus on t h e  a t torney .  Why 
should  we have any p o s i t i v e  o b l i g a t i o n  t o  in te rvene  i n  h i s  
donor 's  a f f a i r s  w h i l e  t h e  donor i s  competent? Should he 
r e a l l y  have t o  check t h a t  t h e  b i l l s  were being p a i d ,  t h a t  
t h e  house was i n s u r e d ,  t h a t  t h e  money was properly i n v e s t e d ,  
when t h e  donor is l e g a l l y  competent t o  do a l l  t h e s e  t h i n g s  
f o r  h imsel f?  Yet under t h e  proposa l  o f  t h e  B r i t i s h  Columbia 
Law Reform Commission t h e  a t t o r n e y  who f a i l e d  t o  do t h e s e  
t h i n g s  might l a t e r  be l i a b l e  t o  t h e  donor ' s  e s t a t e  f o r  breach 
of  s t a t u t o r y  duty even where t h e  donor remained sane  u n t i l  
t h e  day he died. 

134. An a l t e r n a t i v e  would be t o  provide  t h a t  a p o s i t i v e  
duty should not  a r i s e  u n t i l  t h e  o n s e t  of  t h e  donor 's  mcntal 
incapac i ty .  The B r i t i s h  Columbia Law Reform Commission have 
p o i n t e d  o u t ,  i n  our  view r i g h t l y ,  t h a t  i t  would o n l y  be  a t  
t h i s  s t a g e  t h a t  a p o s i t i v e  duty would become impor tan t ,  b u t  
t h a t  t h e  a t t o r n e y  would have d i f f i c u l t y  i n  determining when 
such a s t a g e  had been reached. Despi te  t h i s  d i f f i c u l t y ,  i t  
seems t o  us  t h a t  i f  p o s i t i v e  d u t i e s  o f  management a r e  t o  be 
imposed a t  a l l  t h e y  should not  be imposed before  t h e  a t t o r n e y  
f i r s t  knows of  h i s  donor 's  i n c a p a c i t y .  1 1 2  

135. There is  a l s o  a f o u r t h  q u e s t i o n  t o  be cons idered ,  
namely, i f  p o s i t i v e  d u t i e s  were t o  be imposed on an a t t o r n e y  
under an enduring power, whether he should  be s u b j e c t  t o  them 
merely by v i r t u e  o f  being appointed o r  only i f  he had 
i n d i c a t e d  h i s  agreement t o  a c t  as such and t h e r e f o r e  t o  assume 
t h e  r e s p o n s i b i l i t i e s  involved. We have a l ready  i n d i c a t e d  
t h a t  it would be d e s i r a b l e  f o r  an a t t o r n e y  t o  s i g n i f y  h i s  
acceptance formal ly ,  f o r  example by execut ing  t h e  g r a n t  of 
t h e  power, but  t h a t  it should n o t  be  a mandatory requirement .  

113 

1 1 2  C f .  t h e  Powers o f  Attorney A c t  1971, s .  5(1)  i n  r e l a t i o n  
t o  t h e  r e v o c a t i o n  o f  ord inary  powers of a t t o r n e y ;  here  
too  t h e  a g e n t ' s  l i a b i l i t y  depends upon h i s  knowledge of 
h i s  p r i n c i p a l ' s  i n c a p a c i t y  where t h i s  i s  t h e  b a s i s  of 
t h e  revocat ion.  

113 See para .  72, above. 
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Without such  a requi rement ,  however, t h e r e  would b e  a 
p o s s i b i l i t y  t h a t  a person might Be appointed w i t h o u t  h i s  
consent  o r  knowledge. I t  would seem undes i rab le  t o  impose 
on such  a person  t h e  r e s p o n s i b i l i t i e s  and d u t i e s  t h a t  it i s  
sugges ted  should  be imposed on an a t t o r n e y  under a n  enduring 
power. We t h e r e f o r e  cons ider  t h a t  a p o s i t i v e  d u t y  should  
o n l y  be imposed on an a t t o r n e y  who h a s  accepted the power, 
e i t h e r  e x p r e s s l y ,  or in formal ly  'by a c t i n g  on i t  a t  any time. 

Remuneration o f  the a t t o r n e y  

136. Whether o r  n o t  an a t t o r n e y  under an e n d u r i n g  power 
would be p a i d  f o r  h i s  s e r v i c e s  ( a s  d i s t i n c t  from reimbursement 
f o r  proper  expenses ,  t o  which he h a s  an implied r i g h t )  would 
presumably, a s  i n  t h e  case of an o r d i n a r y  a t t o r n e y ,  depend 
upon agreement between t h e  donor and t h e  a t torney .  Most of 
the proposa ls  w e  have considered have l e f t  t h e  q u e s t i o n  of 
payment t o  be  s e t t l e d  on t h i s  b a s i s ,  and have made no 
s p e c i f i c  p r o v i s i o n  about  it. 

137. The United S t a t e s  Model Act,however,allows t h e  
a t t o r n e y  "reasonable"  payment f o r  h i s  s e r v i c e s ,  s u b j e c t  t o  
r e s t r i c t i o n s  on payment i n  t h e  power i t s e l f .  The Manitoba 
proposa ls  go f u r t h e r  and r e q u i r e  an enduring power t o  s t a t e  
on t h e  f a c e  of  i t  whether o r  n o t  it i s  fee-bear ing.  This has 
t h e  advantage o f  provid ing  a r e c o r d ,  i n  case of  subsequent  
d i s p u t e ,  o f  t h e  agreement between t h e  p a r t i e s  a s  to 
remuneration. This  would be p a r t i c u l a r l y  u s e f u l  a f t e r  the  
donor had become i n c a p a c i t a t e d  and w e  t h i n k  t h a t  i t  would be 
d e s i r a b l e  f o r  t h e  instrument  c r e a t i n g  an enduring power t o  
i n c o r p o r a t e  any agreed  charging p r o v i s i o n .  The Manitoba 
proposa l  a l s o  p r o v i d e s  some means o f  c o n t r o l  over  t h e  fees  
charged,  a s  t h e  powei- has  t o  be f i l e d  wi th  t h e  P u b l i c  Trustee, 
who i s  t h e r e f o r e  aware of  t h e  f a c t  t h a t  t h e  a d m i n i s t r a t i o n  i s  
fee-bear ing,  and i s  a l s o  given power t o  ensure t h a t  t h e  fees  
charged by t h e  a t t o r n e y  a r e  reasonable .  

60 



138. The p r i n c i p l e  behind t h e s e  proposa ls  i s  t h a t  o ther -  
w i s e  t h e  only person  a b l e  t o  c h a l l e n g e  t h e  fees  charged ,  o r  
have them taxed ,  would be t h e  donor, and i f  he became mentally 
incapable  he might w e l l  no t  be i n  a p o s i t i o n  t o  do so. Where 
t h e r e  i s  a r e c e i v e r s h i p ,  and a p r o f e s s i o n a l  r e c e i v e r  h a s  been 
appointed,  t h e  Court  of  P r o t e c t i o n  keeps a check on t h e  f e e s  
charged,  s o  t h a t  t h i s  problem does n o t  a r i s e .  

139. Superv is ion  of an a t t o r n e y ' s  charges  by an 
independent body, hawever, would be  n e i t h e r  n e c e s s a r y  nor  
d e s i r a b l e  s o  long as t h e  donor w a s  menta l ly  capable  and 
could  do t h i s  h imsel f .  I f ,  however, p r o v i s i o n  were made fc;r 
independent s u p e r v i s i o n  of t h e  a t t o r n e y ' s  charges which was 
only  t o  o p e r a t e  a f t e r  t h e  donor became mental ly  i n c a p a b l e ,  
someone would have t o  decide when t h i s  occurred. I t  might 
be p o s s i b l e  t o  provide  t h a t  an a t t o r n e y  who had r e a s o n  t o  
b e l i e v e  t h a t  his donor had become m e n t a l l y  incapable  should,  
b e f o r e  paying h i s  charges  out of  t h e  donor ' s  a s s e t s ,  have 
them approved o r  t a x e d  by an independent  body o r  h i s  own 
p r o f e s s i o n a l  o r g a n i s a t i o n .  We do n o t  t h i n k ,  however, t h a t  
t h i s  would be a s a t i s f a c t o r y  o r  p r a c t i c a b l e  s o l u t i o n .  

140. On t h e  whole we do n o t  t h i n k  t h a t  s p e c i a l  p r o v i s i o n  
f o r  superv is ion  o f  an a t t o r n e y ' s  charges  should be requi red .  
An i n t e r e s t e d  p a r t y  who suspected t h e  a t t o r n e y  of  overcharging 
could  apply f o r  t h e  a t t o r n e y ' s  accounts  t o  be c a l l e d  f o r  and 
i n v e s t i g a t e d  under t h e  p r o v i s i o n  w e  have proposed a t  paragraph 
111 above. The powers of the  i n s p e c t i n g  body could inc lude  
t h e  power t o  c h a l l e n g e  t h e  a t t o r n e y ' s  charges ,  t o  r e q u i r e  a 
p r o p o r t i o n  
t o  submit f u t u r e  b i l l s  of c o s t s  f o r  approval  b e f o r e  t h e y  a r e  
p a i d  o u t  of  t h e  donor ' s  a s s e t s .  
a l s o  i n  t h e s e  circumstances apply t o  t h e  Court of  P r o t e c t i o n  
f o r  a r e c e i v e r s h i p  o r d e r ,  which would terminate  t h e  a t t o r n e y ' s  
a u t h o r i t y  a l t o g e t h e r .  This  i s  d e a l t  w i t h  i n  more d e t a i l  
below. 

114. See para. 154,  below. 

of  them t o  be repa id ,  and t o  r e q u i r e  t h e  a t t o r n e y  

An i n t e r e s t e d  p a r t y  could 

114. 
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T i m e  l i m i t  on the power 

141. One q u e s t i o n  which has  t o  be  decided i s  whether  an 
endur ing  power o f  a t t o r n e y  should  c o n t i n u e  i n d e f i n i t e l y  
(a l though,  a s  w i t h  an ord inary  power o f  a t t o r n e y ,  t h e  donor 
could  e x p r e s s l y  l i m i t  it t o  a p a r t i c u l a r  p e r i o d ) ,  or whether 
it should have some time l i m i t  b u i l t  i n t o  it. The o t h e r  law 
reform bodies  who have made p r o p o s a l s  on t h i s  s u b j e c t  have 
t a k e n  t h e  view t h a t  an enduring power should be p e r m i t t e d  t o  
cont inue  i n d e f i n i t e l y ,  u n t i l  determined by t h e  p r o v i s i o n s  of 
t h e  genera l  law, the l e g i s l a t i o n  governing endur ing  powers, 
o r  o f  t h e  power i t s e l f .  

115 

142. The Law S o c i e t y ,  on t h e  o t h e r  hand, c o n s i d e r e d  it 
"wrong t o  b ind  a donor i n d e f i n i t e l y  dur ing  h i s  i n c a p a c i t y  t o  
a choice  made by him when c i rcumstances  might have been 
d i f f e r e n t " ,  and sugges ted  t h a t  an enduring power s h o u l d  only 
remain v a l i d  f o r  a l i m i t e d  p e r i o d  ( t o  be s p e c i f i e d  i n  the  
power but n o t  t o  exceed f i v e  y e a r s )  from i t s  c r e a t i o n ,  u n l e s s  
renewed by t h e  donor whi le  menta l ly  capable. 

143. They thought  t h a t  t h e  main use of  an e n d u r i n g  power 
should  be f o r  e l d e r l y  people  whose f a c u l t i e s  were f a i l i n g ,  
and chose t h e  f i v e  y e a r  per iod  a s  b e i n g  "long enough t o  cover 
t h e  usua l  time t a k e n  f o r  t h e  d e c l i n e  of an o l d  p e r s o n ' s  
f a c u l t i e s  through s e n i l i t y  o r  i n c a p a c i t a t i n g  i l l n e s s  t o  h i s  
death." Whils t  conceding t h a t  t h i s  process  could  w e l l  take 
longer  than f i v e  y e a r s ,  they t h o u g k t t h a t  a f t e r  t h a t  t ime 
changes of  c i rcumstances  would make t h e  appointment o f  a 
r e c e i v e r  more desirable .  They d i d  n o t  consider  t h a t  a n  
enduring power o f  a t t o r n e y  would be  an a p p r o p r i a t e  means of 
managing t h e  a f f a i r s  o f  a younger person  who became mental ly  
incapable  and was l i k e l y  t o  remain so. 

~ 

115. E.g. a p r o v i s i o n  g iv ing  t h e  c o u r t  d i s c r e t i o n  t o  
determine t h e  power. 
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1 4 4 .  Another p o s s i b i l i t y  i s  tha t  an enduring power of 
a t t o r n e y  should o n l y  remain v a l i d  f o r  a l i m i t e d  p e r i o d  a f t e r  
t h e  o n s e t  o f  mental  i n c a p a c i t y .  T h i s  has  the  obvious 
d isadvantage  t h a t  it would impose on t h e  a t t o r n e y  and t h i r d  
p a r t i e s  t h e  burden (which it would be  one of t h e  aims of 
changing t h e  law t o  remove) of d e c i d i n g  when mental  incapac i ty  
occurred ,  and t h e r e f o r e  from when t h e  per iod  ran.  Although 
i n  t h e  contex t  o f  t h e  a t t o r n e y ' s  d u t i e s  under an endur ing  
power, we f e l t  t h a t  t h i s  d e c i s i o n  on t h e  p a r t  of  t h e  a t t o r n e y  
would be unavoidab1e , l l6  we do n o t  t h i n k  t h a t  i t  would be 
a c c e p t a b l e  i n  t h e  c o n t e x t  of any t i m e  l i m i t  on t h e  power. A 

d u t y  a r i s i n g  on t h e  o n s e t  of t h e  d o n o r ' s  i n c a p a c i t y  would not  
r e q u i r e  knowledge of  t h e  p r e c i s e  t i m e  when t h a t  occur red ;  
it could  be assumed gradual ly .  A t ime l i m i t ,  on t h e  o t h e r  
hand, would have t o  run  from a r e a d i l y  a s c e r t a i n a b l e  d a t e ;  
t h e r e  would be no room f o r  doubt as t o  i t s  commencement o r  
e x p i r y ,  because a t  any d a t e  t h e  power must be r e c o g n i s a b l e  as  
v a l i d  o r  i n v a l i d .  Our p r o v i s i o n a l  view is  a c c o r d i n g l y  t h a t  
a t ime l i m i t  running  from the  o n s e t  o f  incapac i ty  would not  be 
d e s i r a b l e .  

145. Another means of c o n t r o l l i n g  t h e  time f o r  which an 
enduring power could  cont inue would be t o  provide t h a t  i t  
should  be renewed p e r i o d i c a l l y ,  p e r h a p s  annual ly ,  by t h e  
donor while  he had c a p a c i t y ,  a n d , a f t e r  he had become 
i n c a p a b l e ,  by t h e  c o u r t  i n  i t s  d i s c r e t i o n ,  on t h e  a p p l i c a t i o n  
of  t h e  a t torney .  T h i s ,  however, would a l s o  involve  a 
d e c i s i o n  a s  t o  when i n c a p a c i t y  occurred .  

146. The problem w i t h  any t i m e  l i m i t  on an e n d u r i n g  power 
i s  t h a t ,  a s  t h e  l i m i t  would seem n e c e s s a r i l y  t o  r u n  from t h e  
c r e a t i o n  of t h e  power and not  t h e  o n s e t  of i n c a p a c i t y ,  
i n c a p a c i t y  might w e l l  occur  towards t h e  end of t h e  p e r i o d ,  
s o  t h a t  t h e  u s e f u l n e s s  of  t h e  power would be c u r t a i l e d .  

116 See p a r a s .  133, 1 3 4 ,  above. 
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147. On the one hand, The Law Society has a strong 
argument that changing circumstances may make indefinite 
duration of the power undesirable, and that the lack of any 
time limit might encourage the use of the power in cases to 
which it might not be suited. On the other hand, a time limit 
could well operate to prevent the power being exercised in 
those circumstances where the donor wished and intended it to 
be effective. 

148. These are difficult questions, and an ideal solution 
would seem difficult, if not impossible, to achieve. Our 
provisional view is that there should not be a mandatory time 
limit on enduring powers of attorney, We accept that the 
circumstances might change so as to make the continuance of 
the power undesirable, but think that this is a risk that 
would have to be accepted. Many changes of circumstances 
would bring about an application to the Court of Protection 
without the need for compulsion. If,however,there was no 
substantial change of circumstances necessitating such action, 
it would seem pointless to bring the power to an end 
arbitrarily, when it could continue to function usefully. 

117 

Termination of an enduring power of attorney 

(a) Appointment of receiver 

(i) General 

149. Under the present law, an ordinary power of attorney 
is terminated by the appointment of a receiver,'" and we 
consider that if enduring powers of attorney were permitted, 
they should be similarly terminable, The Law Reform 
Commissions of  Ontario, Manitoba and British Columbia all 
recommend that an enduring power should be terminated on the 
appointment of a receiver ( o r  equivalent) under the relevant 
mental health legislation, and a similar provision is contained 
in the United States Model Act, Under the New South Wales 

117 And thus the termination of the enduring power; see 

118 See para. 11, above. 
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p r o p o s a l s ,  the appointment of  a r e c e i v e r  ( o r  e q u i v a l e n t )  
would suspend, rather than t e r m i n a t e ,  t h e  power, and i t  
would be p o s s i b l e  f o r  it t o  cont inue  t o  opera te  i n  c e r t a i n  
c i rcumstances.  

150. In  t h i s  count ry  t h e  procedure  where t h e r e  is  a 
r e c e i v e r ,  under the superv is ion  of  the Court of  P r o t e c t i o n ,  
is s o  comprehensive t h a t  t h e r e  would seem l i t t l e  scope  f o r  
an enduring power of  a t t o r n e y  t o  c o n t i n u e  i n  u s e f u l  
operation.119 Although a r e c e i v e r  may appoint  an a t t o r n e y  
i n  c e r t a i n  c i rcumstances ,  t h e  f u n c t i o n s  o f  a r e c e i v e r  and 
an a t t o r n e y  under  an enduring power would overlap e a c h  o ther  
t o  such  an e x t e n t  t h a t  confusion and i n e f f i c i e n c y  would 
almost  c e r t a i n l y  r e s u l t  i f  they were allowed t o  e x i s t  
concurren t ly .  

151. We would i n  f a c t  emphasise t h a t ,  i f  a scheme f o r  an 
enduring power o f  a t t o r n e y  were i n t r o d u c e d ,  no th ing  i n  it 
should  r e s t r i c t  o r  discourage an a p p l i c a t i o n  t o  t h e  Court o f  
P r o t e c t i o n  i n  t h e  o r d i n a r y  way. There is  no r e s t r i c t i o n  on 
t h e  c l a s s  of  people  who may approach t h e  Court of  P r o t e c t i o n  
informal ly  about t h e  a f f a i r s  of  a m e n t a l l y  incapable  person:  
anyone concerned f o r  h i s  wel fa re  may do s o ,  a l though,  i f  the  
Court d i r e c t s  a formal  a p p l i c a t i o n  f o r  a r e c e i v e r s h i p  order  
t o  be made, i t  w i l l  normally expec t  t h i s  t o  be done by the  
c l o s e s t  r e l a t i v e  i f  poss ib le .  The p o s s i b i l i t y  of s u c h  an 
a p p l i c a t i o n  be ing  made would be an important  element i n  any 
proposa l  f o r  an endur ing  power of  a t t o r n e y .  A s  t h e  appointment 
o f  a r e c e i v e r  would i t s e l f  b r i n g  t h e  power t o  an end,  i t  would 
provide  t h e  means of  te rmina t ing  it when circumstances 
r e q u i r e d  t h i s ,  b u t  t h e  donor was no longer  capable o f  doing 
it. 

( i i )  On a p p l i c a t i o n  of a t t o r n e y  

1 5 2 .  
renounce t h e  power a f t e r  h i s  donor had become m e n t a l l y  

I f  an a t t o r n e y  under an endur ing  power wished t o  

119 See e.g. para .  8 ,  above. 
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incapable  and t h u s  unable  t o  unders tand  t h e  e f f e c t  o f  t h i s  
o r  t o  t a k e  t h e  a p p r o p r i a t e  s t e p s ,  he should only be  a b l e  t o  
do s o  by making an a p p l i c a t i o n  t o  t h e  Court of P r o t e c t i o n  
f o r  a r e c e i v e r  t o  be appointed.  H e  would have t o  do t h i s  i f ,  
f o r  example, he found h i s  p o s i t i o n  t o o  onerous, o r  he  was 
going abroad,  o r  i f  he decided t h a t  management by a r e c e i v e r  
would be more i n  t h e  donor 's  i n t e r e s t s  (which would b e  t h e  
c a s e  i f  he d i d  n o t  have a u t h o r i t y  t o  c a r r y  out b e n e f i c i a l  
t r a n s a c t i o n s ,  o r  i f  t h e  donor were p r e j u d i c i n g  h i s  own 
i n t e r e s t s  by improvident  a c t s ) .  

( i i i )  On a p p l i c a t i o n  of o t h e r  p a r t i e s  

153. I n s t i t u t i n g  an a p p l i c a t i o n  f o r  a r e c e i v e r s h i p  would 
a l s o  be t h e  a p p r o p r i a t e  course i f  t h e  independent body which 
was empowered t o  i n s p e c t  t h e  a t t o r n e y ' s  accounts considered 
a s  a r e s u l t  of  i t s  i n s p e c t i o n  t h a t  t h e  a t t o r n e y ' s  a u t h o r i t y  
should  be te rmina ted  . 120 

154. I n  a d d i t i o n ,  an a p p l i c a t i o n  would give i n t e r e s t e d  
p a r t i e s  t h e  o p p o r t u n i t y  of  having an enduring power terminated,  
i f  t h e y  cons idered  t h a t  i t  was n o t  o p e r a t i n g  i n  t h e  donor 's  
b e s t  i n t e r e s t s .  This  would be an impor tan t  s a f e g u a r d ,  s i n c e ,  
if t h e  a t t o r n e y  appeared t o  be d i l a t o r y  o r  i n e f f i c i e n t  o r  t o  
be a c t i n g  improperly i n  any way when t h e  donor w a s  unable  t o  
do anything about  i t ,  i n t e r e s t e d  p a r t i e s  would be a b l e  t o  
cha l lenge  t h e  cont inuance of h i s  a u t h o r i t y .  

155 .  An a p p l i c a t i o n  t o  t h e  Court  o f  P r o t e c t i o n  would a l s o  
be t h e  a p p r o p r i a t e  course  i f  someone considered t h a t  t h e  
enduring power had been granted  when t h e  donor, because  of 
weakness of mind, w a s  n o t  wel l  a b l e  t o  e x e r c i s e  h i s  own 
judgment on t h e  m a t t e r ,  o r  t h a t  it w a s  t h e  r e s u l t  of pressure  
from h i s  family o r  a d v i s e r s ,  and t h a t  i n  the  circumstances 
it was not  t h e  a p p r o p r i a t e  s o l u t i o n  f o r  t h e  management o f  
t h e  p a r t i c u l a r  donor ' s  a f f a i r s .  (Of course ,  i f  t h e  weakness 
o f  mind amounted t o  mental i n c a p a c i t y ,  o r  the  p r e s s u r e  amounted 

120 See paras .  1 1 1 - 1 1 2 ,  above. 
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t o  undue i n f l u e n c e ,  remedies would be a v a i l a b l e  under  t h e  
genera l  law wi thout  the n e c e s s i t y  o f  te rmina t ing  the power 
by a r e c e i v e r s h i p  o r d e r . )  

156. Since,  i n  proceedings f o r  t h e  appointment o f  a rece iver ,  
t h e  Court of  P r o t e c t i o n  may make any i n q u i r i e s  it t h i n k s  f i t  
a s  t o  any d e a l i n g  w i t h  t h e  p a t i e n t ' s  p r o p e r t y  b e f o r e  t h e  
commencement of  the proceedings,121 and a r e c e i v e r  may, with 
t h e  Cour t ' s  s a n c t i o n ,  b r i n g  an a c t i o n  on behalf  of  t h e  
p a t i e n t ,  t h e  p o s s i b i l i t y  of a r e c e i v e r  being appoin ted  would 
obvious ly  be an impor tan t  d e t e r r e n t  t o  t h e  a t t o r n e y ' s  a c t i n g  
improperly,  and would thus  provide some a d d i t i o n a l  safeguard,  

( i v )  D i s c r e t i o n  t o  r e f u s e  r e c e i v e r s h i p  

157. There is  one p o i n t  which we t h i n k  r e q u i r e s  
c o n s i d e r a t i o n  i n  t h e  contex t  o f  t e r m i n a t i o n  of an endur ing  
power by t h e  appointment of a r e c e i v e r .  A person who appl ied  
f o r  a r e c e i v e r s h i p  o r d e r  while an endur ing  power o f  a t t o r n e y  
was s u b s i s t i n g  might be  w e l l - i n t e n t i o n e d ,  but  h i s  s u s p i c i o n s  
of  t h e  a t t o r n e y ' s  conduct which l e d  him t o  make t h e  a p p l i c a t i o n  
might be groundless .  On t h e  o t h e r  hand, he might make t h e  
a p p l i c a t i o n ,  n o t  because he had any doubts  about t h e  a t t o r n e y ' s  
s u i t a b i l i t y ,  bu t  s imply because he wished t o  manage the donor's 
a f f a i r s  himself .  I n  both  these  c a s e s  i t  would seem undes i rab le  
f o r  t h e  a p p l i c a t i o n  f o r  a r e c e i v e r s h i p  order  t o  be gran ted  
a u t o m a t i c a l l y ,  a s  t h i s  would d e f e a t  t h e  donor's i n t e n t i o n ,  by 
t e r m i n a t i n g  t h e  a u t h o r i t y  of t h e  a t t o r n e y  he chose,  when 
n o t h i n g  i n  t h e  a t t o r n e y ' s  conduct j u s t i f i e d  t h i s .  I t  would 
t h e r e f o r e  seem p r e f e r a b l e  f o r  t h e r e  t o  be some e n q u i r y  a s  t o  
t h e  d e s i r a b i l i t y  o f  te rmina t ing  t h e  power, and f o r  g i v i n g  the  
a t t o r n e y  an o p p o r t u n i t y  of j u s t i f y i n g  h i s  conduct o f  t h e  
donor ' s  a f f a i r s .  

1 2 1  Court of  P r o e t e c t i o n  Rules 1960, S.I. 1960, No. 1146, 
r. 78 .  
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158. The b e s t  course  seems t o  us t o  be t o  g i v e  t h e  Court 
of P r o t e c t i o n  d i s c r e t i o n ,  on an a p p l i c a t i o n  f o r  a r e c e i v e r s h i p  
o r d e r  dur ing  the s u b s i s t e n c e  of  an enduring power o f  a t torney ,  
t o  refuse t o  a p p o i n t  a r e c e i v e r  and t o  allow t h e  a t t o r n e y  t o  
go on a c t i n g ,  i f  t h i s  appeared t o  be i n  t h e  b e s t  i n t e r e s t s  of 
t h e  donor. The Court of P r o t e c t i o n  on e n t e r t a i n i n g  a n  
o r d i n a r y  a p p l i c a t i o n  f o r  a r e c e i v e r s h i p  w i l l  examine t h e  
a f f a i r s  of t h e  person  i n  q u e s t i o n ,  consider how t h e y  can  bes t  
be managed and whether  a r e c e i v e r s h i p  order  i s  t h e  appropr ia te  
s o l u t i o n  and, i f  s o ,  who should be  appointed.  I t  would 
t h e r e f o r e  seem t o  have t h e  n e c e s s a r y  resources  and experience 
t o  cons ider  t h e  management of a p e r s o n ' s  a f f a i r s  by a n  a t torney  
under  an enduring power, and t o  d e c i d e  whether o r  n o t  t h e  
a t t o r n e y  should be  allowed t o  c o n t i n u e  managing them. 

( b )  Termination by t h e  cour t s  and appointment of  
s u b s t i t u t e  a t t o r n e y  

159. Apart from provid ing  t h a t  t h e  appointment o f  a 
r e c e i v e r  ( o r  e q u i v a l e n t )  should t e r m i n a t e  an endur ing  power 
of  a t t o r n e y ,  t h e  proposa ls  of t h e  O n t a r i o ,  Manitoba and New 
South Wales Law Reform Commissions, and t h e  p r o v i s i o n s  of 
t h e  United S t a t e s  Model Act, a l s o  g i v e  t h e  c o u r t s  j u r i s d i c t i o n ,  
i f  t h e  a t t o r n e y  f o r  any reason becomes unable, u n w i l l i n g  o r  
u n s u i t a b l e  t o  a c t ,  t o  te rmina te  t h e  power a l t o g e t h e r  o r  t o  
remove t h e  a t t o r n e y  and s u b s t i t u t e  another .  

160. We do n o t  t h i n k  i t  would be  necessary o r  d e s i r a b l e  
t o  g ive  t h e  c o u r t s  a p a r t  from t h e  Court of P r o t e c t i o n  spec ia l  
j u r i s d i c t i o n  i n  t h e  te rmina t ion  o f  enduring powers, a p a r t  
from t h e i r  j u r i s d i c t i o n  where a power had been g r a n t e d  when 
t h e  donor lacked  t h e  necessary  menta l  capac i ty  o r  was subjec t  
t o  undue i n f l u e n c e .  The Court o f  P r o t e c t i o n  has  exper ience  
i n  a s s e s s i n g  t h e  a f f a i r s  of m e n t a l l y  incapable  p e o p l e ,  and it 
would seem s u p e r f l u o u s  f o r  t h e r e  t o  be an a l t e r n a t i v e  
procedure.  
P r o t e c t i o n  had assumed j u r i s d i c t i o n ,  t h e r e  would be  no lacuna 
i n  t h e  management o f  t h e  incapable  p e r s o n ' s  a f f a i r s .  
would not  be s o  i f  another  c o u r t  t e rmina ted  an e n d u r i n g  power; 

There i s  a l s o  t h e  p o i n t  tha t ,once  t h e  Court  of 

This 
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proceedings  would t h e n  have t o  be commenced a f r e s h  f o r  t h e  
appointment of  a r e c e i v e r .  

161. Nor would we agree t h a t  there  should be p r o v i s i o n  
f o r  t h e  appointment of a s u b s t i t u t e  a t t o r n e y  by the c o u r t s .  
Although it  could  be s a i d  t h a t  the wish and i n t e n t i o n  of 
t h e  donor t h a t  h i s  a f f a i r s  should  be d e a l t  wi th  by means of 
an enduring power o f  a t t o r n e y  r a t h e r  t h a n  under t h e  mental 
h e a l t h  l e g i s l a t i o n  should  not  be d e f e a t e d  by t h e  i n a b i l i t y  
o r  u n s u i t a b i l i t y  o f  t h e  o r i g i n a l  a t t o r n e y  t o  a c t ,  we consider  
t h a t  t h e  donor 's  choice  of t h e  p a r t i c u l a r  a t t o r n e y  would be 
a s  important  a s  h is  choice of t h i s  means of management. The 
f a c t  t h a t  t h e  donor had s p e c i f i c a l l y  chosen the \  a t t o r n e y  a s  
someone he t r u s t e d  would be one o f  t h e  main j u s t i f i c a t i o n s  f o r  
p e r m i t t i n g  t h i s  means of  management d e s p i t e  i t s  i n h e r e n t  r isks.  
I f  someone n o t  chosen by t h e  donor could  be appoin ted  a t torney ,  
we t h i n k  he should  be s u b j e c t  t o  more s t r i n g e n t  independent  
s u p e r v i s i o n ;  i n  which case ,  it would be p r e f e r a b l e  f o r  a 
r e c e i v e r  t o  be appoin ted .  

(c)  Terminat ion under  t h e  g e n e r a l  l a w  

162. 
p r i n c i p l e  t h a t  t h e  appointment of  a r e c e i v e r  t e r m i n a t e s  a 
power of a t t o r n e y  should  apply t o  endur ing  as  w e l l  as t o  
o r d i n a r y  powers. An enduring power o f  a t t o r n e y  would a l s o  
g e n e r a l l y  be te rminable  i n  t h e  same way as  an o r d i n a r y  power 
under  t h e  g e n e r a l  law (except t h a t ,  by i t s  very n a t u r e ,  it 
would n o t  be t e r m i n a t e d  by reason of  t h e  donor becoming of 
unsound mind). Thus it would be t e r m i n a t e d  by t h e  d e a t h  o r  
bankruptcy of t h e  donor ,  t h e  d e a t h  o r  ( i n  c e r t a i n  c i rcumstances)  
t h e  bankruptcy o f  t h e  a t t o r n e y ,  r e v o c a t i o n  by t h e  donor ,  
r e n u n c i a t i o n  by t h e  a t t o r n e y  o r ,  i f  it had been g r a n t e d  f o r  a 
l i m i t e d  p e r i o d ,  e f f l u x i o n  of time. I n  a d d i t i o n ,  i f  t h e  

We have a l r e a d y  said'" t h a t  we th ink  t h a t  t h e  

1 2 2  See paras .  149-150,  above. 
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sugges t ion  t h a t  t h e r e  should be a t  l e a s t  two j o i n t  a t t o r n e y s  
under an enduring powerlZ3 were adopted ,  i t  would come t o  an 
end on t h e  number of  a t t o r n e y s  b e i n g  reduced t o  one. 

163. There would, however, be c e r t a i n  problems r e l a t i n g  
t o  t h e  t e r m i n a t i o n  o f  an enduring power a f t e r  t h e  donor  had 
become menta l ly  i n c a p a c i t a t e d .  For  example, an a t t o r n e y  who 
had accepted t h e  power, e i t h e r  e x p r e s s l y  o r  i m p l i e d l y  by 
a c t i n g  on i t ,  should  then no l o n g e r  be a b l e  merely t o  
renounce t h e  power, and would have t o  achieve t h i s  r e s u l t  by 
apply ing  t o  t h e  Court of  P r o t e c t i o n .  The a t t o r n e y ' s  
p o s i t i o n  would a l s o  be d i f f i c u l t  i f  t h e  donor p u r p o r t e d  t o  
revoke t h e  power a t  a time when t h e  a t t o r n e y  d i d  n o t  consider  
him capable  of  managing h i s  own a f f a i r s .  No f o r m a l i t i e s  seem 
necessary  t o  revoke a power o f a t t o r n e y ,  and the  a t t o r n e y  who 
cont inued  t o  a c t  d e s p i t e  a purpor ted  revoca t ion  would r i s k  
doing s o  without  a u t h o r i t y .  The s a f e s t  course would seem t o  
be f o r  him t o  t r e a t  t h e  revoca t ion  a s  e f f e c t i v e ,  b u t  i n  t h i s  
c a s e  he should be r e q u i r e d  t o  invoke t h e  j u r i s d i c t i o n  o f  the 
Court of P r o t e c t i o n ,  r a t h e r  than merely leave t h e  d o n o r ' s  
a f f a i r s  unat tended.  A more s e r i o u s  c a s e  would a r i s e  where 
circumstances r e q u i r e d  t h a t  t h e  power should be revoked,  b u t  
t h e  donor was n o t  capable  of r e a l i s i n g  t h i s  o r  doing anything 
about  it. A scheme f o r  an enduring power of a t t o r n e y  would 
i n  such cases  have t o  r e l y  on o t h e r  i n t e r e s t e d  p a r t i e s  taking 
t h e  i n i t i a t i v e  by apply ing  t o  t h e  Court  of Pro tec t ion .  1 2 5  

164. If  an endur ing  power t e r m i n a t e d ,  e i t h e r  under  the 
p r o v i s i o n s  o f  t h e  genera l  law o r  under  t h e  suggested 
p r o v i s i o n  a s  t o  t h e r e  being a t  l e a s t  two j o i n t  a t t o r n e y s ,  a t  
a t ime when t h e  donor d i d  not  have t h e  necessary menta l  
c a p a c i t y  t o  c r e a t e  a new power o r  a t t e n d  t o  h i s  a f f a i r s  
h i m s e l f ,  t h e r e  would of course be t h e  r i s k  of  them b e i n g  
l e f t  without  e f f e c t i v e  management. This  p o s i t i o n  would not 

123 See para .  96,above. 
1 2 4  See para .  1 5 2 ,  above. 
125 See para .  154,  above. 
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be worse, however, than  i f  no endur ing  power had been given 
(except  i n s o f a r  as it c r e a t e d  a f a l s e  sense o f  s e c u r i t y  among 
t h e  donor 's  f r i e n d s  and r e l a t i v e s ) ,  and an a p p l i c a t i o n  would 
have t o  be made t o  t h e  Court of  P r o t e c t i o n  f o r  a r e c e i v e r s h i p  
order .  In c e r t a i n  c a s e s  the  a t t o r n e y  would be r e q u i r e d  t o  
make an appl ica t ion .126  In th i s  c o n t e x t  it seems i n e v i t a b l e  
t h a t  someone would have t o  make t h e  d e c i s i o n ,  which a scheme 
f o r  an enduring power of a t t o r n e y  would aim t o  a v o i d ,  a s  t o  
whether t h e  donor had t h e  necessary  mental  c a p a c i t y  t o  c r e a t e  
a new power, o r  whether  t h e  only c o u r s e  i s  t o  apply  t o  the 
Court of  P r o t e c t i o n .  This  problem e x i s t s  under t h e  p r e s e n t  
law, however, and we s e e  no way of  removing i t .  

Third p a r t i e s  

165. Sec t ion  5 ( 1 )  of t h e  Powers o f  Attorney Act 1971 gives 
a measure of  p r o t e c t i o n  t o  t h e  t h i r d  p a r t y  who d e a l s  wi th  the 
donee of a power of  a t torney .  Where t h e  power had been 
v a l i d l y  gran ted  b u t  l a t e r  revoked and t h e  t h i r d  p a r t y  dea ls  
w i t h  t h e  donee wi thout  knowing of t h e  revoca t ion ,  t h e  
t r a n s a c t i o n  i s ,  i n  favour  of t h e  t h i r d  p a r t y ,  a s  v a l i d  as  i f  
t h e  power had cont inued  i n  e x i s t e n c e .  I f ,  however, he knows 
of the revoca t ion ,  which inc ludes  knowing of any event (such  
a s  t h e  dea th  of  t h e  donor) tha t  has  t h e  e f f e c t  of revoking  
t h e  power, lZ7 
Powers of Attorney Act; t h e  t r a n s a c t i o n  i s  i n v a l i d .  

t h e n  he may not  r e l y  on t h e  p r o v i s i o n s  of  the  

166. 
revoked by t h e  supervening i n c a p a c i t y  of  the donor. However 
t h e  main c h a r a c t e r i s t i c  of  t h e  proposed enduring power would 
be t h a t  it would not be revoked by t h e  subsequent menta l  
i n c a p a c i t y  of t h e  donor. Since t h e  supervening menta l  
i n c a p a c i t y  o f  t h e  donor would not  revoke t h e  enduring power 
t h e  t h i r d  p a r t y  would not  be p r e j u d i c e d  by it even i f  he were 

126 See para .  152,  above. 
127 Powers of  At torney  A c t  1971, s. 5 ( 5 ) .  
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t o  know of i t:  t h u s  he  might s a f e l y  e n t e r  upon t r a n s a c t i o n s  
w i t h  t h e  donees o f  an enduring power which would b e  i n v a l i d  
under t h e  e x i s t i n g  law. 

Ademption 

167. The problem of  ademption i s  one which e x i s t s  t o  some 
e x t e n t  where t h e r e  i s  an ord inary  power of  a t t o r n e y  under  
t h e  p r e s e n t  law. The a t t o r n e y  c a r r y i n g  out  t r a n s a c t i o n s  on 
b e h a l f  of t h e  donor may, i n  ignorance  of  t h e  terms o f  t h e  
donor ' s  w i l l ,  d i s p o s e  of  proper ty  which was t h e  s u b j e c t  of 
d i s p o s i t i o n  under  t h a t  w i l l  t o  t h e  de t r iment  of t h e  
b e n e f i c i a r i e s .  

168. We t h i n k ,  however, t h a t  t h i s  does not g ive  r i s e  t o  
many problems i n  p r a c t i c e .  An o r d i n a r y  a t t o r n e y ' s  power w i l l  
u s u a l l y  be e x e r c i s e d  f o r  s p e c i f i c  t r a n s a c t i o n s ,  o r  f o r  a 
l i m i t e d  p e r i o d  of  t ime,  and o f t e n  a f t e r  c o n s u l t a t i o n  w i t h ,  o r  
d i r e c t i o n s  from, t h e  donor. F u r t h e r ,  i f  something done by 
t h e  a t t o r n e y  has  t h e  e f f e c t  of  adeeming a d i s p o s i t i o n  i n  the  
donor ' s  w i l l ,  t h e  donor i s ,  i f  he wishes ,  able  t o  make a f resh  
w i l l .  

169. The e x e r c i s e  of  an endur ing  power of a t t o r n e y  a f t e r  
t h e  donor had become i n c a p a c i t a t e d ,  on t h e  o t h e r  hand,  would 
be more l i k e l y  t o  involve  t r a n s a c t i o n s  car ry ing  t h e  r i s k  of 
ademption. The a t t o r n e y  would probably  be managing t h e  donor's 
a f f a i r s  a s  a whole and p o s s i b l y  f o r  a long  per iod ,  and he 
might w e l l  f i n d  it necessary  t o  d i s p o s e  of  the d o n o r ' s  house 
and i t s  c o n t e n t s ,  i f  i t  should be necessary  f o r  t h e  donor 
t o  be cared  f o r  i n  an i n s t i t u t i o n ,  o r  t o  s e l l  a c o n s i d e r a b l e  
amount of s e c u r i t i e s  o r  o t h e r  p r o p e r t y  i n  order  t o  pay f o r  
t h e  maintenance o f  t h e  donor. By t h i s  s t a g e ,  t h e  donor  would 
no longer  have t h e  c a p a c i t y  t o  make a new w i l l  i n  o r d e r  t o  
remedy t h e  p o s i t i o n .  
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170.  Where a r e c e i v e r  has been appointed under  t h e  Mental 
Heal th  Act 1959, th i s  problem is  d e a l t  w i t h  i n  v a r i o u s  ways. 
F i r s t ,  t h e  Court o f  P r o t e c t i o n  w i l l  be aware o f  the contents  
o f  any w i l l  made by t h e  p a t i e n t  ( a s  a copy of i t  s h o u l d  be 
f i l e d  on t h e  f i r s t  a p p l i c a t i o n  f o r  a r e c e i v e r s h i p  o r d e r ) .  
Whilst it t r e a t s  the i n t e r e s t s  o f  t h e  p a t i e n t  a s  paramount 
i n  the management o f  h i s  proper ty ,  it w i l l  as  a matter of 
w e l l - e s t a b l i s h e d  p r a c t i c e  do i t s  b e s t  n o t  t o  a l t e r  the  
c h a r a c t e r  o f  h i s  p r o p e r t y  o r  i n t e r f e r e  w i t h  t h e  r i g h t s  of 
success ion .  12' Secondly, under s e c t i o n  107 of  t h e  Mental 
Heal th  Act 1959, i f  a d i s p o s a l  o f  a p a t i e n t ' s  p r o p e r t y  
sanc t ioned  by t h e  Court o f  P r o t e c t i o n  adeems a d i s p o s i t i o n  
made by h i s  w i l l ,  t h e  lega tee  i s  g i v e n  an a p p r o p r i a t e  i n t e r e s t  
i n  t h e  a s s e t s  r e p r e s e n t i n g  t h e  p r o p e r t y  disposed o f .  Thirdly,  
i f  t h e  p a t i e n t  does n o t  have t e s t a m e n t a r y  c a p a c i t y ,  t h e  Court 
of  P r o t e c t i o n  may i n  c e r t a i n  c i rcumstances  provide  f o r  the  
making of  a w i l l  o r  c o d i c i l  f o r  t h e  p a t i e n t .  129 

1 7 1 .  None o f  t h e  schemes f o r  an enduring power of  attorney 
which we have s t u d i e d  have have made any recommendation 
f o r  d e a l i n g  w i t h  t h i s  problem, b u t  we t h i n k  t h a t  i t  i s  one 
t o  which it i s  wor th  drawing a t t e n t i o n .  One p o s s i b l e  
s o l u t i o n  would be t o  r e q u i r e  t h a t  t h e  a t t o r n e y  s h o u l d  see a 
copy of t h e  donor ' s  w i l l  and, s o  f a r  a s  was 
t h e  donor 's  i n t e r e s t s ,  do h i s  b e s t  n o t  t o  d i s r u p t  i t s  
d i s p o s i t i o n s .  Such a requirement c o u l d ,  however, o n l y  be 
d i r e c t o r y ,  and n o t  mandatory, and would seem of l i t t l e  benef i t .  
A more p r a c t i c a b l e  s o l u t i o n  would be t o  in t roduce  a provis ion  
e q u i v a l e n t  t o  s e c t i o n  107 o f  t h e  Mental Health Act 1959, with 
r e g a r d  t o  d i s p o s i t i o n s  by a t t o r n e y s  under enduring powers. 
Such a s o l u t i o n  would involve some problems - f o r  example, a 
l e g a t e e  would have t o  prove t h a t  t h e  r e l e v a n t  ademption took 
p l a c e  dur ing  t h e  donor ' s  i n c a p a c i t y ,  and it would in t roduce  an 
element o f  complexi ty  
and would welcome comments o r  a l t e r n a t i v e  sugges t ions .  

compat ib le  with 

- but  we p u t  it forward a s  a p o s s i b i l i t y ,  

128 See Heywood & Massey, Court o f  P r o t e c t i o n  P r a c t i c e  
(9 th  ed., 1971) ,  p. 1 2 1 .  

129 Mental Heal th  Act 1959, s. 1 0 3 ( l ) ( d d )  (added by the  
Adminis t ra t ion  o f  J u s t i c e  A c t  1969, s. 1 7 ( 1 ) ) .  
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PART V CONCLUSIONS 

The i n c a p a c i t a t e d  p r i n c i p a l :  a r e s t a t e m e n t  of t h e  problem 

1 7 2 .  Our terms o f  re ference  a r e  " t o  cons ider  t h e  l a w  and 
p r a c t i c e  governing powers of a t t o r n e y  and o t h e r  forms of  
agency i n  r e l a t i o n  t o  t h e  mental i n c a p a c i t y  o f  t h e  p r i n c i p a l  
and t o  make recommendations". We have examined the r e l e v a n t  
e x i s t i n g  law and p r a c t i c e  i n  paragraphs  7 t o  33 and i n  our  
p r o v i s i o n a l  view t h e  only p o i n t  of  l e g a l  d i f f i c u l t y  i s  the 
one w i t h  which t h e  r e s t  of t h i s  working paper has  been 
concerned,  namely t h a t  an a g e n t ' s  a u t h o r i t y  t o  a c t  f o r  h i s  
p r i n c i p a l  i s  only  v a l i d  s o  long a s  t h e  p r i n c i p a l  h a s  t h e  
mental  c a p a c i t y  t o  a c t  f o r  h imsel f .  I f  t h e  p r i n c i p a l  becomes 
menta l ly  incapable  t h e  a g e n t ' s  a u t h o r i t y  comes t o  and end and 
may only  be r e v e s t e d  i n  him by o r  under  t h e  d i r e c t i o n  o f  the  
Court of  P r o t e c t i o n .  This  is s o  even though t h e  p r i n c i p a l  has, 
when menta l ly  c a p a b l e ,  s i g n i f i e d  h i s  i n t e n t i o n  t h a t  t h e  
a u t h o r i t y  should cont inue  and though t h e  agent i s  w i l l i n g  t o  
go on a c t i n g .  I n  such a s i t u a t i o n  it would sometimes be  
s i m p l e r ,  cheaper  and more convenient  f o r  a l l  t h e  p a r t i e s  
concerned i f  t h e  a g e n t ' s  a u t h o r i t y  were t o  remain v a l i d  a f t e r  
t h e  p r i n c i p a l  had become mental ly  i n c a p a c i t a t e d ;  t h e n  an 
a p p l i c a t i o n  t o  t h e  Court of  P r o t e c t i o n  would not  have t o  be 
made. The d i f f i c u i t y  is  t h a t  t h i s  a p p a r e n t l y  s e n s i b l e  
s o l u t i o n  i s  not  p o s s i b l e  under t h e  e x i s t i n g  law. 

P o s s i b l e  s o l u t i o n s  

173. I f  t h e  problem of  t h e  i n c a p a c i t a t e d  p r i n c i p a l ,  as 
d e s c r i b e d  i n  t h e  preceding  paragraph ,  were t o  m e r i t  a change 
i n  t h e  e x i s t i n g  law t h e n ,  i n  o u r  p r o v i s i o n a l  view, t h a t  
change might t a k e  one o f  two forms. The law r e l a t i n g  t o  the  
c a r e  o f  t h e  p r o p e r t y  of  t h e  menta l ly  ill might be r e v i s e d .  
This  would mean a thorough review o f  t h e  j u r i s d i c t i o n  and 

p r a c t i c e  of t h e  Court of  P r o t e c t i o n  and would t a k e  us beyond 
our  p r e s e n t  terms of  re ference .  I t  h a s  not  been a t tempted  
i n  t h i s  working paper .  The o t h e r  p o s s i b i l i t y  i s  t o  change 
t h e  e x i s t i n g  law o f  agency s o  as t o  provide  t h a t  an a g e n t ' s  
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a u t h o r i t y  should  n o t  cease wi th  t h e  o n s e t  of mental  
i n c a p a c i t y  i n  t h e  p r i n c i p a l .  We have considered s e v e r a l  law 
reform proposa ls  a long  these  l i n e s ;  t h e y  a r e  summarised i n  
t h e  Appendix and a l l  of  them c e n t r e  on a l e g a l  innovat ion  t h a t  
we have descr ibed  i n  t h i s  paper a s  an "enduring" power of 
a t t o r n e y .  We should  welcome s u g g e s t i o n s  on o t h e r  ways i n  
which t h e  problem o f  t h e  i n c a p a c i t a t e d  p r i n c i p a l  might  be 
tack led .  

Other  problems 

1 7 4 .  We have t r e a t e d  t h e  problem o f  t h e  i n c a p a c i t a t e d  
p r i n c i p a l  a s  t h e  o n l y  d i f f i c u l t y  w i t h i n  o u r  p r e s e n t  terms of 
r e f e r e n c e  t h a t  might  j u s t i f y  changes i n  t h e  e x i s t i n g  law. We 
should  welcome informat ion  and comments on any o t h e r  problems 
they  may e x i s t  i n  t h i s  branch of  t h e  law. 

The enduring power of  a t t o r n e y  

175. The main arguments f o r  and a g a i n s t  the i n t r o d u c t i o n  
i n t o  Engl ish l a w  of  an enduring power of  a t t o r n e y  are 
summarised i n  paragraphs 34 t o  48. A t  l e a s t  two major  
c o n s i d e r a t i o n s  o f  p o l i c y  a r e  involved  and they a r e  h e r e  i n  
oppos i t ion  t o  each o t h e r .  One i s  t h a t  a person s h o u l d  have 
t h e  freedom, when menta l ly  capable ,  t o  provide f o r  t h e  fu ture  
management of  h i s  p r o p e r t y  and a f f a i r s  i n  whatever way pleases  
him. The o t h e r  i s  t h a t  t h e  law s h o u l d  p r o t e c t  t h e  i n t e r e s t s  
of  those  who a r e  no longer  a b l e  t o  p r o t e c t  themselves .  The 
proposa ls  f o r  an enduring power o f  a t t o r n e y  a t tempt  t o  
r e c o n c i l e  t h e s e  two major c o n s i d e r a t i o n s  o f  p o l i c y  by giving 
t h e  p r i n c i p a l  t h e  r i g h t  t o  p rovide  f o r  the  management of h i s  
p r o p e r t y  and a f f a i r s  i n  t h e  event  of  h i s  becoming menta l ly  
incapable  b u t  p r o v i d i n g  safeguards  a g a i n s t  mismanagement 
d u r i n g  t h e  p e r i o d  o f  h i s  i n c a p a c i t y .  The aim is  t o  provide 
a reasonably s i m p l e ,  cheap and convenient  device for managing 
t h e  proper ty  and a f f a i r s  of t h e  m e n t a l l y  incapable  otherwise 
than under t h e  d i r e c t i o n  and c o n t r o l  of  the  Court of  Protect ion 

176. The u l t i m a t e  ques t ion  f o r  c o n s i d e r a t i o n  i s  whether an 

enduring power o f  a t t o r n e y  would be  an acceptab le  l e g a l  
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innovat ion  b u t  t h i s  must depend on t h e  f o r m a l i t i e s  and 
c o n d i t i o n s  t o  be met f o r  i t s  c r e a t i o n  and t h e  s a f e g u a r d s  t o  
be provided a g a i n s t  abuse. A t  one extreme it might  be  
provided  t h a t  an endur ing  power o f  a t t o r n e y ,  however c r e a t e d ,  
should  give t h e  donee " c a r t e  blanche" t o  do as  he l i k e d  with 
t h e  i n c a p a c i t a t e d  donor ' s  p r o p e r t y  and a f f a i r s  w i t h o u t  being 
answerable f o r  h i s  conduct t o  t h e  donor ,  t h e  Court o f  
P r o t e c t i o n  o r  t o  any o t h e r  person o r  body. A t  t h e  o t h e r  
extreme it might be  provided t h a t  t h e  appointment o f  a n  a t torney  
by t h e  g r a n t  o f  an enduring power should  r e q u i r e  t h e  sanc t ion  
o f  t h e  Court of  P r o t e c t i o n  and t h a t  i t s  e x e r c i s e  s h o u l d  be 
s u b j e c t  a t  every s t a g e  t o  t h a t  C o u r t ' s  approval and c o n t r o l .  
The former would seem t o  give t h e  donor  too  l i t t l e  p r o t e c t i o n ;  
t h e  l a t t e r  would make t h e  power o f  a t t o r n e y  s o  s i m i l a r  t o  a 
Court of  P r o t e c t i o n  o r d e r  f o r  r e c e i v e r s h i p  as t o  a l l o w  i t  no 
u s e f u l  r o l e  o f  i t s  own. Our p r o v i s i o n a l  view i s  t h a t  i f  an 
a c c e p t a b l e  s o l u t i o n  i s  t o  be found i t  must l i e  somewhere 
between t h e  two. I n  paragraphs 49 t o  1 7 1  we have examined the 
v a r i o u s  c o n d i t i o n s  and safeguards t h a t  might be p r o v i d e d  and 
have endeavoured t o  s e p a r a t e  those  t h a t  might be p r a c t i c a b l e  
from those  that: would n o t .  

Condi t ions and s a f e g u a r d s  

(a)  Formal i t ies  o f  t h e  gran t  

1 7 7 .  The f i r s t  p o i n t  concerns t h e  d o n o r ' s  c a p a c i t y  t o  
g r a n t  an enduring power o f  a t t o r n e y  and t h e  f o r m a l i t i e s  t h a t  
ought  reasonably t o  be requi red .  The v a l i d i t y  of  the  grant  
must depend on t h e  donor ' s  having t h e  mental c a p a c i t y  t o  grant  
it. Our p r o v i s i o n a l  view i s  t h a t  t h e  t e s t  should b e  t h e  
o r d i n a r y  t e s t  f o r  c o n t r a c t u a l  c a p a c i t y  and should n o t  have 
t o  be supported by medical  evidence (paras .  53 t o  63) .  The 
f o r m a l i t i e s  should  be t h e  same a s  f o r  t h e  gran t  of  a power 
o f  a t t o r n e y  under t h e  p r o v i s i o n s  o f  t h e  Powers of  At torney  
A c t  1971 with two a d d i t i o n a l  requi rements  ( i )  t h a t  t o  
c o n s t i t u t e  an endur ing  power t h e  g r a n t  should i n c o r p o r a t e  an 
express  s ta tement  o f  t h e  donor 's  i n t e n t i o n  t h a t  t h e  power 
should  s u r v i v e  h i s  supervening mental  i n c a p a c i t y  ( p a r a s .  
64-66) and ( i i )  t h a t  i t  should be executed  i n  t h e  p r e s e n c e  of 
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one wi tness  who should  not  be t h e  a t t o r n e y  himself  (paras .  
67-70). 
t h e  power e x p r e s s l y ,  bu t  t h i s  should  n o t  be a c o n d i t i o n  of 
t h e  power's v a l i d i t y  (paras .  71-72). 

I t  would b e  advisable  f o r  t h e  a t t o r n e y  t o  accept  

(b) Proper ty  i n  r e s p e c t  of which an enduring power o f  
a t t o r n e y  may b e  granted  

178. Another p o i n t  which we have considered i s  whether 
t h e r e  should be any l i m i t  on t h e  v a l u e  of proper ty  i n  
r e s p e c t  of which it should be p o s s i b l e  t o  gran t  an enduring 
power. The aim of  such a l i m i t  would be t o  p revent  an 
enduring power b e i n g  granted i n  r e s p e c t  of a l a r g e  o r  complex 
e s t a t e ,  where it would not  provide  an appropr ia te  means of 
management. Our p r o v i s i o n a l  view i s  t h a t  i t  would n o t  be 
p r a c t i c a b l e ,  o r  even n e c e s s a r i l y  d e s i r a b l e ,  t o  impose such a 
l i m i t  (paras .  73-81). 

(c)  Q u a l i f i c a t i o n  and number o f  a t t o r n e y s  

179. A s  regards  r e s t r i c t i o n s  on who should be a b l e  t o  be 
appointed a s  a t t o r n e y  under an endur ing  power, we do n o t  think 
t h a t  i t  should be  p o s s i b l e  f o r  a minor o r  a m e n t a l l y  incapable 
person t o  be appointed.  Our p r o v i s i o n a l  view, however, i s  
t h a t  t h e r e  should  n o t  be any f u r t h e r  r e s t r i c t i o n s ,  such  as  a 
requirement t h a t  an a t t o r n e y  should  be a member o f  a 
p a r t i c u l a r  p r o f e s s i o n ,  o r  that he  should  not  be a member of 
t h e  donor 's  family.  We would s u g g e s t  t h a t  a t  l e a s t  t w o  
a t t o r n e y s  should be appointed,  and t h a t  they should  be  
r e q u i r e d  t o  a c t  j o i n t l y  (paras .  83-96). 

(d)  F i l i n g  o r  r e g i s t r a t i o n  requi rements  

180. Our p r o v i s i o n a l  view is  t h a t  t h e r e  should  be no 
requirement f o r  an enduring power of  a t torney  t o  be  r e g i s t e r e d  
o r  f i l e d  wi th  an independent body. Such a requirement  would 
seem t o  se rve  no u s e f u l  purpose u n l e s s  t h e  independent  body 
was given powers of  superv is ion  and c o n t r o l  over  t h e  
e x e r c i s e  of  t h e  power, which we do n o t  th ink  would be  des i rab le  
(paras .  97-101). 
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( e )  Accounts 

181. We do n o t  t h i n k  t h a t  an a t t o r n e y  a c t i n g  under  an 
enduring power should  be r e q u i r e d  t o  f i l e  annual accounts  
w i t h  an independent  body. Our p r o v i s i o n a l  view i s ,  however, 
t h a t  some independent  body should be empowered, on t h e  
a p p l i c a t i o n  o f  any concerned person ,  t o  c a l l  f o r  in format ion  
o r  accounts  from t h e  a t torney .  I t  should  be empowered t o  
o r d e r  product ion d i r e c t  t o  t h e  a p p l i c a n t ,  o r  t o  i n v e s t i g a t e  
t h e  accounts  i t s e l f ,  and t o  t a k e  s u c h  f u r t h e r  a c t i o n  as it 
deemed necessary  (paras .  102-113). 

( f )  Extent  of  t h e  a t t o r n e y ' s  power 

182. We have a l s o  considered t h e  p o s s i b i l i t y  o f  imposing 
mandatory l i m i t a t i o n s  o r  r e s t r i c t i o n s  on the  e x e r c i s e  o f  the  
a t t o r n e y ' s  a u t h o r i t y  i n  r e s p e c t  o f  c e r t a i n  t r a n s a c t i o n s ,  f o r  
example t h e  d i s p o s a l  of  t h e  donor 's  home o r  b u s i n e s s ,  t h e  
making of  g i f t s  and investment. Our p r o v i s i o n a l  view i s  t h a t  
i't would n o t  be p r a c t i c a b l e  f o r  t h e r e  t o  be i n h e r e n t  l i m i t a t i o n s  
on the scope o r  e x e r c i s e  of  an endur ing  power o f  a t t o r n e y  
(paras .  114-121). 

(g )  Power o r  du ty  t o  a c t  

183. The g r a n t  o f  a power of  a t t o r n e y  confers  a u t h o r i t y ,  
bu t  does not  of i t s e l f  impose a d u t y  t o  do anything. We have 
cons idered  whether ,  as t h e  purpose of  an enduring power of 
a t t o r n e y  would be t o  provide f o r  management of a p e r s o n ' s  
a f f a i r s  a f t e r  he became mental ly  i n c a p a b l e ,  an a t t o r n e y  under 
such a power should  be  under p o s i t i v e  duty t o  a c t .  Our 
p r o v i s i o n a l  view i s  t h a t  such an a t t o r n e y  who has e x p r e s s l y  
o r  impl ied ly  accepted  t h e  power should  be under a p o s i t i v e  
d u t y  of "prudent management", which would a r i s e  when he f i r s t  

knows t h a t  t h e  donor has  become m e n t a l l y  incapable  ( p a r a s .  
122-135). 
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(h) Remuneration o f  t h e  a t t o r n e y  

184. Another q u e s t i o n  we have considered i s  whether  t h e r e  
should be p r o v i s i o n  f o r  independent superv is ion  o f  t h e  
charges  of a p r o f e s s i o n a l  a t t o r n e y  under  an enduring power. 
Our p r o v i s i o n a l  view i s  t h a t  t h i s  would not  be d e s i r a b l e ,  
bu t  t h a t  t h e  independent  body empowered t o  c a l l  f o r  information 
o r  accounts  (see para .  ( e ) ,  above) should be a b l e  t o  chal lenge 
t h e  a t t o r n e y ' s  charges .  Overcharging could a l s o  be  a ground 
f o r  an a p p l i c a t i o n  f o r  a r e c e i v e r s h i p  o r d e r  (paras .  136-140). 

( i )  Time l i m i t  on t h e  power 

185. Our p r o v i s i o n a l  view is t h a t  t h e  impos i t ion  o f  a 
mandatory time l i m i t  on t h e  cont inuance  of an e n d u r i n g  power 
o f  a t t o r n e y ,  whether  running from i t s  c r e a t i o n  o r  from the  
o n s e t  of mental i n c a p a c i t y ,  would n o t  be d e s i r a b l e  (paras .  
141-148). 

( j )  Termination o f  an enduring power of  a t torney  

186. We c o n s i d e r  t h a t  an endur ing  power of  a t t o r n e y ,  l i k e  
an ord inary  power, should be t e r m i n a t e d  by the  appointment of 
a r e c e i v e r  under t h e  Mental Heal th  A c t  1959 .  In c e r t a i n  
c i rcumstances,  an a t t o r n e y  who had accepted t h e  power would 
be under an o b l i g a t i o n  t o  make an a p p l i c a t i o n  t o  t h e  C o u r t  
of P r o t e c t i o n ,  f o r  example i f  he wished t o  r e s i g n  h i s  pos i t ion  
(paras .  149-156). The Court  of  P r o t e c t i o n  should have 
d i s c r e t i o n  t o  r e f u s e  t o  make a r e c e i v e r s h i p  o r d e r ,  and t o  
a l low an a t t o r n e y  under an endur ing  power t o  c o n t i n u e  ac t ing ,  
i f  t h i s  appeared t o  be i n  t h e  donor ' s  i n t e r e s t s  ( p a r a s .  157- 
158). No s p e c i a l  powers should be g iven  t o  t h e  c o u r t s  o ther  
t h a n  t h e  Court o f  P r o t e c t i o n ,  t o  t e r m i n a t e  an e n d u r i n g  power, 
o r  t o  appoint  a s u b s t i t u t e  a t t o r n e y  (paras ,  159-161). An 

enduring power of  a t t o r n e y  would a l s o  be terminable  under the 
genera l  p r i n c i p l e s  o f  law a p p l i c a b l e  t o  ord inary  powers 
(paras .  162-164). 
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(k) Third p a r t i e s  

187 .  S e c t i o n  5(1)  of t h e  P o w e r s  o f  Attorney A c t  1971 
should  apply t o  people  dea l ing  w i t h  a t t o r n e y s  under  an 
enduring power i n  t h e  same way a s  i t  a p p l i e s  t o  o r d i n a r y  
powers o f  a t t o r n e y .  Third p a r t i e s  would not  b e  a f f e c t e d  by 
t h e  donor ' s  mental  i n c a p a c i t y  (paras .  165-166). 

(1) Ademption 

188. An endur ing  power o f  a t t o r n e y  would seem t o  c a r r y  a 
g r e a t e r  r i s k  of  ademption than an o r d i n a r y  power. A p o s s i b l e  
s o l u t i o n  would be  t o  import a s imilar  provis ion  t o  t h a t  i n  
s e c t i o n  107 o f  t h e  Mental Heal th  A c t  1959, but  t h i s  would 
involve  some problems and we would welcome comments (paras .  
167-171). 

P r o v i s i o n a l  proposa l  

189. We have i d e n t i f i e d  a c l e a r  c o n f l i c t  between 
recommending what i s  d e s i r a b l e  and recommending what would be 
s a f e  i n  a l l  c i rcumstances .  I t  i s  d e s i r a b l e  t h a t  wherever  
p o s s i b l e  persons should  be p e r m i t t e d  by t h e  law t o  do what 
t h e y  wish t o  do w i t h  t h e i r  own p r o p e r t y .  I t  would however 
only  be s a f e  i n  a l l  c i rcumstances i f  t h e r e  were no r i s k  t h a t  
an a t t o r n e y  chosen by t h e  donor might  abuse h i s  p o s i t i o n  of 
t r u s t  (whether d e l i b e r a t e l y  o r  n e g l i g e n t l y ) .  

190. The r i s k s  of  f r a u d  and n e g l i g e n c e  can n e v e r  be  
completely e l i m i n a t e d  i n  any human a c t i v i t y .  In  connec t ion  
w i t h  t h e  enduring power o f  a t t o r n e y  t h e r e  a r e ,  we t h i n k ,  two 
p a r t i c u l a r  problems t h a t  must be faced .  One i s  t h e  r i s k  t h a t  
someone w i l l  be persuaded t o  execute  an enduring power of  
a t t o r n e y  when it i s  n o t  i n  h i s  own b e s t  i n t e r e s t s  t o  do s o ,  
p a r t i c u l a r l y  i f  he  i s  l o s i n g  h i s  mental grasp (though s t i l l  
having  f u l l  l e g a l  c a p a c i t y ) .  The o t h e r  i s  t h a t  i f  t h e  donor 
becomes mental ly  incapable  a f t e r  g r a n t i n g  an endur ing  power he 
w i l l  l o s e  t h e  a b i l i t y  t o  c o n t r o l  o r  t e rmina te  t h e  a c t i v i t i e s  
o f  t h e  donee. 
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191. We would be  i n t e r e s t e d  t o  l e a r n  whether exper ience  
h a s  shown any g r e a t e r  r i s k  of undue inf luence  o r  f r a u d u l e n t  
p r e s s u r e  lead ing  t o  t h e  gran t  o f  a power of a t t o r n e y  than  t o  
a w i l l  o r  o u t r i g h t  d i s p o s i t i o n  of proper ty .  A conveyance 
executed a s  a r e s u l t  of  pressure ,  whether  f raud o r  undue 
i n f l u e n c e ,  may l e a d  t o  inconvenience a t  l e a s t  a s  g r e a t  as  
t h a t  l i k e l y  t o  r e s u l t  from t h e  g r a n t  o f  an enduring power 
of a t t o r n e y ;  b u t  i f  t h e  gran tor  i s  n o t  mentally i n c a p a b l e  
t h e r e  a r e  no s p e c i a l  safeguards i n  t h e  law t o  p r e v e n t  
advantage being taken  of  him a t  t h e  t ime.  The c o n d i t i o n s  and 
safeguards  we have l i s t e d  i n  paragraphs  1 7 7  t o  188 above (and 
i n  p a r t i c u l a r  t h o s e  r e q u i r i n g  a t  l e a s t  two a t t o r n e y s ,  
empowering an independent body t o  c a l l  f o r  accounts  and 
provid ing  f o r  t e r m i n a t i o n  of an endur ing  power of  a t t o r n e y  on 
t h e  g r a n t  of a r e c e i v e r s h i p  o r d e r )  w i l l ,  we t h i n k ,  a f f o r d  
some p r o t e c t i o n .  

1 9 2 .  We a r e  c l e a r l y  of  t h e  view t h a t  t h e  law s h o u l d  not 
p l a c e  unnecessary o b s t a c l e s  i n  t h e  way of the  person  o f  f u l l  
c a p a c i t y  who wishes t o  make p lans  t o  d e a l  with t h e  e v e n t u a l i t y  
of  h i s  f u t u r e  mental  incapac i ty .  T h i s  w i l l  involve some risks 
which cannot be e l i m i n a t e d  completely,  bu t  we t h i n k  t h a t  the  
safeguards  we have o u t l i n e d  above w i l l  e f f e c t i v e l y  l i m i t  t h e  
oppor tuni ty  f o r  abuse. 

193. We a r e  t h e r e f o r e  of t h e  p r o v i s i o n a l  view t h a t  the  law 
should  enable  a person  of  sound mind t o  gran t  an endur ing  
power of a t t o r n e y  s u b j e c t  t o  t h e  c o n d i t i o n s  and safeguards  
mentioned i n  paragraphs 1 7 7 t o  188 above. We t h i n k  t h i s  
would enable  t h e  law t o  supply what we be l ieve  i s  a genuine 
need. We would welcome comments on t h i s  p r o v i s i o n a l  proposal .  
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APPEND1 X 

VIEWS AND PROPOSALS OF OTHER BODIES 

The Law S o c i e t y  

I n  t h e i r  Counci l ' s  Memorandum on The Court o f  
P r o t e c t i o n  (March 1970) The Law S o c i e t y  proposed " t h e  
i n t r o d u c t i o n  of  a s p e c i a l  type of  power of a t t o r n e y ,  capable 
of s u r v i v i n g  such  i n c a p a c i t y  of t h e  donor a s  would normally 
o p e r a t e  t o  revoke a power", s u b j e c t  t o  t h e  fo l lowing  safeguards 
and l i m i t a t i o n s : -  

The execut ion of  t h e  power should be witnessed 
by a medical p r a c t i o n e r ,  who should make a 
s t a t u t o r y  d e c l a r a t i o n  ( t o  be i n c o r p o r a t e d  i n  
o r  annexed t o  t h e  power, f o r  t h e  b e n e f i t  of 
t h i r d  p a r t i e s )  " to  t h e  e f f e c t  t h a t  t h e  donor 
was of  sound mind and understanding a t  t h e  time 
o f  execut ion  and t h a t  he c l e a r l y  understood 
t h e  n a t u r e  and e f f e c t  o f  what he was signing". 

The power should c o n t a i n  an express  s ta tement  
t h a t  it i s  the  donor ' s  i n t e n t i o n  t h a t ,  even i f  
mental  incapac i ty  s h o u l d  in te rvene ,  t h e  power 
i s  n o t  t o  be thereby  revoked. 

I n  o r d e r  t o  ensure t h e  r e l i a b i l i t y  o f  a t torneys  
under  s p e c i a l  powers and t o  p r o t e c t  t h o s e  who 
may be  u n f i t t e d  f o r  t h e  r e s p o n s i b i l i t i e s  from 
be ing  pressed  t o  under take  them, t h e r e  should 
be n o t  l e s s  than two j o i n t  a t t o r n e y s ,  a t  l e a s t  
one o f  whom i s  not  a member of t h e  d o n o r ' s  family, 
and a t  l e a s t  one of  whom must be,  and remain, a 
member of a p r o f e s s i o n a l  body o r  an o r g a n i s a t i o n  
which i s ,  f o r  p r a c t i c a l  purposes ,  i n  a p o s i t i o n  
t o  guarantee  h i s  hones ty .  The l a t t e r  requirement 
would be s a t i s f i e d  by a s o l i c i t o r  h o l d i n g  a 
p r a c t i s i n g  c e r t i f i c a t e  o r  a t r u s t  corpora t ion .  
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There should be a t ime l i m i t  on t h e  power, 
a s  it would seem u n d e s i r a b l e  t o  bind a donor 
i n d e f i n i t e l y  during h i s  incapac i ty  t o  a choice 
made by him when circumstances might have  been 
v e r y  d i f f e r e n t ,  and t h e  power was n o t  proposed 
f o r  use i n  cases  of long-term incapac i ty .  The 
t i m e  l i m i t  should be a p e r i o d  of n o t  more than 
f i v e  y e a r s  from t h e  d a t e  of the c r e a t i o n  of the  
power, t h e  per iod  t o  be s p e c i f i e d  i n  t h e  document. 

Unless it appears on t h e  f a c e  of t h e  power t h a t  
t h e  necessary  requi rements  have not  been 
complied wi th ,  t h i r d  p a r t i e s  dea l ing  i n  good 
f a i t h  should be e n t i t l e d  t o  r e l y  on t h e  power 
throughout  t h e  s t a t e d  p e r i o d .  

Such a power should n o t  be revoked by  t h e  
supervening i n c a p a c i t y  o f  t h e  donor d u r i n g  the 
p e r i o d  s t a t e d ,  a l though i t  should be revoked 
by any o t h e r  c i rcumstances ,  such a s  d e a t h  o r  
bankruptcy,  which a t  p r e s e n t  operate  as a 
r e v o c a t i o n ,  and should  a l s o  be revocable  by 
t h e  donor while he is capable  of doing so. 

The Ontar io  Law Reform Commission 

The Ontar io  Law Reform Commission, i n  t h e i r  Report 
on Powers o f  At torney  (1972), recommended l e g i s l a t i o n  t o  
"al low a donor of  a power of a t t o r n e y  t o  provide e x p r e s s l y  
f o r  t h e  power t o  s u r v i v e  h i s  subsequent  incapac i ty  . . . . ' I  The 
fo l lowing  c o n d i t i o n s  should apply t o  such a power:- 

(a )  A s  w i t h  any o t h e r  power of  a t torney ,  t h e  
donor must be i n  f u l l  possession of h i s  
f a c u l t i e s  when he e x e c u t e s  the power, b u t  
t h e r e  should not  be a requirement f o r  t h e  
power t o  be wi tnessed  by a medical p r a c t i o n e r ,  
o r  f o r  a s t a t u t o r y  d e c l a r a t i o n  a s  t o  t h i s  
c o n d i t i o n  being s a t i s f i e d ,  a s  t h i s  would be 
"an unnecessary complexity". 
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(b) The donor must e x p r e s s l y  s t a t e  i n  t h e  power of 
a t t o r n e y  t h a t  he i n t e n d s  t h e  power t o  surv ive  
and be v a l i d  i f  mental  i n c a p a c i t y  s h u u l d  
supervene.  

(c )  The power of  a t t o r n e y  must be executed  i n  the  
presence  of a t  l e a s t  one wi tness ,  who should 
n o t  be t h e  donee o r  t h e  spouse o f  t h e  donee. 

(d) The a t t o r n e y  should f i l e  a n o t a r i a l  copy of 
t h e  power of  a t t o r n e y  w i t h  t h e  r e g i s t r a r  o f  
the s u r r o g a t e  c o u r t  o f  t h e  a p p r o p r i a t e  d i s t r i c t ,  
n o t  l a t e r  than f i f t e e n  days a f t e r  l e a r n i n g  t h a t  
t h e  donor  has  become i n c a p a c i t a t e d ,  o r  t h e  power 
could  n o t  be e x e r c i s e d  v a l i d l y  subsequent  t o  
t h e  donor ' s  i n c a p a c i t y .  The cour t  s h o u l d ,  
however, have t h e  power t o  extend t h e  t ime l i m i t  
and v a l i d a t e  t h e  e x e r c i s e  oE the  power a f t e r  the  
d o n o r ' s  incapac i ty .  

(e)  I n t e r e s t e d  p a r t i e s  s h o u l d  be a b l e  t o  apply  t o  
the s u r r o g a t e  c o u r t  f o r  an order  t h a t  t h e  
a t t o r n e y  be d i r e c t e d  t o  p a s s  h i s  a c c o u n t s ,  and 
the P u b l i c  Trustee should  s i m i l a r l y  b e  a b l e  t o  
a p p l y  on behalf  o f  i n t e r e s t e d  p a r t i e s  i f  a 
complaint  i s  made t o  him. " I n t e r e s t e d  p a r t i e s "  
would mean "any person  having a m a t e r i a l  
i n t e r e s t ,  d i r e c t l y  o r  i n d i r e c t l y ,  i n  t h e  e s t a t e  
of  t h e  donor." 

( f )  The c o u r t  should have power, i f  t h e  a t t o r n e y  
d i e s ,  o r  himself  becomes incapable  o f  a c t i n g  
subsequent  t o  t h e  donor  becoming i n c a p a c i t a t e d ,  
t o  s u b s t i t u t e  a n o t h e r  a t t o r n e y  f o r  t h e  a t torney  
named i n  t h e  power, on t h e  a p p l i c a t i o n  o f  an 
i n t e r e s t e d  p a r t y  o r  t h e  Publ ic  Trus tee .  

(g) I f ,  a f t e r  t h e  donor h a s  become i n c a p a b l e  o f  
a p p o i n t i n g  a new a t t o r n e y ,  t h e  a t t o r n e y  becomes 
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unable  o r  unwi l l ing  t o  ac t ,  he may, h a v i n g  
n o t i f i e d  i n t e r e s t e d  p a r t i e s  and t h e  P u b l i c  
T r u s t e e ,  apply t o  t h e  c o u r t  t o  be r e l i e v e d  
of  h i s  a u t h o r i t y ,  and t o  have another  
a t t o r n e y  s u b s t i t u t e d .  

The power should c e a s e  t o  be v a l i d  on a 
d e c l a r a t i o n  of mental i n c a p a c i t y  and 
appointment of a committee under t h e  Mental  
Incompetency Act 1 9 7 0 .  

The power should be revocable  by t h e  donor  
a t  any t ime except d u r i n g  mental i n c a p a c i t y .  

The c o n d i t i o n s  recommended should a p p l y  t o  
such  a power of a t t o r n e y  notwi ths tanding  
any agreement t o  t h e  c o n t r a r y .  

Even i f  no such power has  been executed ,  the  
c o u r t  should have t h e  power t o  appoint  an 
a t t o r n e y  t o  a c t  on b e h a l f  of a person who i s  
i n c a p a c i t a t e d ,  f o r  l i m i t e d  and s p e c i f i c  
purposes ,  on such terms as may be s e t  o u t  
i n  t h e  order .  

In  Ontar io  procedures  f o r  the  management of t h e  a f f a i r s  of 
a mental  incompetent a r e  provided by t h e  Mental Incompetency 
A c t  R.S.O. 1970,  c. 2 7 1 ;  t h e  Commission explained t h a t  they 
were n o t  concerned, i n  t h e i r  Report ,  w i t h  t h e  d e c l a r e d  mental 
incompetent f o r  whom a committee had been appointed n o r  with 
t h o s e  confined t o  p s y c h i a t r i c  i n s t i t u t i o n s .  

The Manitoba Law Reform Commission 

The Manitoba Law Reform Commission, i n  t h e i r  Report  on 
"Spec ia l ,  Enduring Powers of  Attorney" ( 1 9 7 4 )  recommended 
l e g i s l a t i o n  making i t  p o s s i b l e  f o r  a donor of a power o f  
a t t o r n e y  t o  provide  e x p r e s s l y  f o r  the  power t o  s u r v i v e  h i s  
subsequent  i n c a p a c i t y .  There i s  i n  Manitoba no Court o f  
P r o t e c t i o n  o r  c o u r t  o f  equiva len t  j u r i s d i c t i o n .  
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The main elements of t he i r  proposa ls  are a s  
fo l lows  : - 

(a )  The form of t h e  s p e c i a l  power of  a t t o r n e y  
should  s p e c i f i c a l l y  s ta te  i n  c l e a r ,  unambiguous 
language,  t h a t  the donor in tends  t h a t  the  power 
sha l l  cont inue t o  b e  v a l i d  d e s p i t e  any 
subsequent  mental  i n c a p a c i t y .  

(b) The form should d i r e c t  t h e  a t t o r n e y  t o  f i l e  
accounts  w i t h  t h e  P u b l i c  Trustee a n n u a l l y ,  
u n l e s s  t h e  donor i n d i c a t e s  on the form t h a t  
th i s  i s  not  r e q u i r e d .  There should  b e  p e n a l t i e s  
f o r  n o t  complying w i t h  a d i r e c t i o n  t o  f i l e  
accounts .  

(c )  The power should c o n t a i n  a form o f  acceptance 
by t h e  donee of  t h e  power, showing t h a t  he 
is aware of i t s  i m p l i c a t i o n s ,  and any condi t ions 
( a s  t o  accounts ,  remunerat ion e t c . )  a t tached  t o  
it. 

(d) The donor may s p e c i f y  i n  the  power whether o r  
n o t  t h e  a d m i n i s t r a t i o n  of  h i s  e s t a t e  s h a l l  be 
fee-bear ing.  The a t t o r n e y  should b e  ab le  t o  
apply  t o  t h e  S u r r o g a t e  Court t o  have t h e  
a d m i n i s t r a t i o n  made fee-bear ing,  i f  t h e  
circumstances change and j u s t i f y  t h i s .  The 
P u b l i c  Trus tee  s h o u l d  have power t o  ensure 
tha t  f e e s  charged by an a t t o r n e y  are  reasonable. 

(e) The power should be executed by the donor i n  
t h e  presence of  a t ' l e a s t  two w i t n e s s e s  ( i )  
n e i t h e r  of whom must be t h e  donee o r  t h e  spouse 
o f  t h e  donee and ( i i )  one of whom must be a 
d o c t o r  o r  lawyer and ( i i i )  not  more than one 
of whom is a member o f  t h e  donor 's  family. A 
suppor t ing  a f f i d a v i t  of  execut ion confirming 
t h a t  t h e s e  requi rements  have been m e t  should 
a l s o  be made, t h e  wi tnesses  t e s t i f y i n g  
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t h a t  (a) t h e y  know the donor p e r s o n a l l y  and (b) 
t h e y  have reason t o  b e l i e v e  t h e  donor and the  
person  execut ing  t h e  power of a t t o r n e y  are one 
and the same person and (c )  t h a t  t h e  donor  
appears  t o  be of sound mind and t h a t  he 
appeared t o  understand what was being executed.  

Copies of  t h e  power should  be f i l e d  w i t h  t h e  
R e g i s t r a r  of  t h e  S u r r o g a t e  Court and t h e  Publ ic  
T r u s t e e  w i t h i n  f i f t e e n  days of the  donee 
s i g n i n g  h i s  acceptance o f  t h e  power. F a i l u r e  
t o  f i l e  would render  t h e  power i n e f f e c t i v e ,  but 
t h e  Surrogate  Court should  have power t o  extend 
t h e  t ime and thus  v a l i d a t e  t h e  e x e r c i s e  o f  the 
power subsequent t o  t h e  donor ' s  mental incapac i ty .  

In  t h e  absence of an account ing  requirement  by 
the donor ( (b)  above) ,  t h e  Publ ic  T r u s t e e  may, on 
complaint  by an i n t e r e s t e d  p a r t y ,  r e q u i r e  a 
s p e c i a l  a t t o r n e y  t o  f i l e  accounts. The Publ ic  
T r u s t e e  should have t h e  power t o  inves  i g a t e  
accounts  f i l e d  with him, and take such a c t i o n  
a s  he cons iders  n e c e s s a r y ,  f o r  example applying 
t o  t h e  c o u r t  f o r  t h e  removal and s u b s t  t u t i o n  of 
t h e  a t t o r n e y .  

The donor may revoke t h e  power a t  any t i m e  
whi le  he is  mental ly  c a p a b l e ,  and it would 
cease  on a d e c l a r a t i o n  o f  mental incompetence 
and appointment of  a committee under t h e  Mental 
Heal th  Act. 

A s p e c i a l  a t t o r n e y  may renounce h i s  d u t i e s  and 
r e s p o n s i b i l i t i e s  on g i v i n g  w r i t t e n  n o t i c e  t o  
t h e  donor and t h e  P u b l i c  Trustee.  

Where t h e  donor i s  i n c a p a c i t a t e d ,  and ( i )  the  
a t t o r n e y  d i e s  o r  becomes i n c a p a c i t a t e d ,  o r  ( i i )  
any i n t e r e s t e d  p a r t y  o r  t h e  Publ ic  T r u s t e e  
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c o n s i d e r s  t h a t  t h e  a t t o r n e y  is  n o t  performing 
his  d u t i e s  i n  a competent manner, t h e  P u b l i c  
T r u s t e e  o r  any i n t e r e s t e d  p a r t y  should  be  able  
t o  apply  t o  t h e  Court  f o r  t h e  appointment  of a 
new a t t o r n e y ,  o r  f o r  t h e  appointment o f  t h e  
P u b l i c  Trus tee  t o  a d m i n i s t e r  the  d o n o r ' s  e s t a t e .  
" I n t e r e s t e d  par ty"  would include a member of 
t h e  donor ' s  fami ly ,  a person  who p r o v i d e s  board 
and lodging  t o  t h e  donor ,  and i n  some 
c i rcumstances  a c r e d i t o r  of the  donor. 

The donor of a s p e c i a l  power should n o t  be able  
t o  waive t h e  recommended condi t ions .  

(kl 

(1) Where no s p e c i a l  power has  been g r a n t e d ,  the 
Court  should have t h e  supplementary power, i n  
s u i t a b l e  cases ,  and where it is i n  t h e  i n t e r e s t s  
of  t h e  donor, t o  c o n f e r  t h e  s t a t u s  o f  a s p e c i a l  
a t t o r n e y  on t h e  donee o f  an ord inary  power of 
a t t o r n e y ,  s u b j e c t  t o  such l i m i t a t i o n s  and 
c o n d i t i o n s  a s  t h e  Court  thought f i t .  

The Law Reform Commission of B r i t i s h  Columbia 

The Law Reform Commission o f  B r i t i s h  Columbia, i n  i t s  
Report on "The Law of Agency P a r t  2 - Powers of A t t o r n e y  and 
Mental Incapac i ty"  (1975)  a l s o  recommended l e g i s l a t i o n  
provid ing  f o r  an enduring power o f  a t t o r n e y .  The P a t i e n t s '  
E s t a t e s  Act S.B.C. 1 9 6 2  c. 44 p r o v i d e s  a procedure i n  B r i t i s h  
Columbia f o r  t h e  appointment of a committee t o  manage the  
a f f a i r s  of someone who has been d e c l a r e d  no longer  capable  of 
managing them himsel f .  The Commission's recommendations were 
f o r  t h e  i n t r o d u c t i o n  of  another  procedure  outs ide  t h e  ambit 
of  t h e  P a t i e n t s '  E s t a t e s  Act. 

The main f e a t u r e s  of t h e i r  proposals  a r e  as follows:- 

(a )  In o r d e r  t o  be v a l i d ,  an enduring power of 
a t t o r n e y  must be i n  w r i t i n g  and d a t e d ,  s igned 
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by t h e  p r i n c i p a l  and express  t h e  i n t e n t i o n  
of  t h e  p r l n c i p a l  tha t  t h e  power should  endure 
d e s p i t e  any supervening incapac i ty .  

[b) The p r i n c i p a l ' s  s i g n a t u r e  ought t o  be  wi tnessed;  
t h e  p r i n c i p a l  ought t o  acknowledge t h e  c r e a t i o n  
of  the power of a t t o r n e y  before  a p e r s o n  
competent t o  t ake  an a f f i d a v i t  and t h a t  person 
should  complete an acknowledgment form 
i n c o r p o r a t i n g  some r e f e r e n c e  t o  t h e  p r i n c i p a l ' s  
apparent  mental competence and unders tanding  
o f  &e document; and t h e  power ought t o  be 
executed under s e a l .  F a i l u r e  t o  comply with 
t h e s e  requirements would not  however i n v a l i d a t e  
t h e  power, a s  such,  f o r  a l l  purposes. 

Cc) An enduring power of  a t t o r n e y  should te rmina te  
on t h e  appointment o f  a committee under  t h e  
P a t i e n t s '  E s t a t e s  A c t .  This  would be  t h e  
g r e a t e s t  s i n g l e  s a f e g u a r d  a g a i n s t  abuse  of  the  
power. The power should  a l s o  t e r m i n a t e  upon 
r e v o c a t i o n  by t h e  p r i n c i p a l .  

(d) An enduring a t t o r n e y  should  be under a duty,  
from t h e  da te  of h i s  appointment, t o  e x e r c i s e  
h i s  powers a s  a man of  ord inary  prudence would 
manage h i s  own p r i v a t e  a f f a i r s ,  f o r  t h e  b e n e f i t  
of  t h e  p r i n c i p a l  and h i s  family having regard 
t o  t h e  n a t u r e  and v a l u e  of  the p r o p e r t y  of the 
p r i n c i p a l  and t h e  circumstances and needs  of 
t h e  p r i n c i p a l  and h i s  family.  This  d u t y  should 
be s u b j e c t  t o  any e x p r e s s  i n s t r u c t i o n s  given 
by t h e  p r i n c i p a l  whi le  mental ly  competent ,  and 
t h e  a t t o r n e y  should n o t  be l i a b l e  i f  he a c t s  
i n  good f a i t h  i n  obeying t h e  i n s t r u c t i o n s  of 
t h e  p r i n c i p a l  while  apparent ly  menta l ly  
competent, o r  i n  d isobeying  i n s t r u c t i o n s  which 
seem c o n t r a r y  t o  h i s  du ty  when t h e  p r i n c i p a l  
was apparent ly  n o t  menta l ly  competent. 
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The P u b l i c  Trus tee  s h o u l d  be empowered t o  
i n v e s t i g a t e  and a u d i t  t h e  a t t o r n e y ' s  accounts ,  
and t o  r e q u i r e  such informat ion  from t h e  
a t t o r n e y  a s  may be n e c e s s a r y  f o r  t h i s  purpose. 

I t  should  be made c l e a r  t h a t ,  where a n  a t torney  
a c c e p t s  an enduring power, the  r e l a t i o n s h i p  
between him and the p r i n c i p a l  i s  a f i d u c i a r y  
one by opera t ion  o f  law. 

The p r i n c i p a l  should  n o t  be ab le  t o  waive any 
s p e c i a l  s t a t u t o r y  p r o v i s i o n  which i s  aimed a t  
h i s  p r o t e c t i o n .  

The Commission recommended t h a t  t h e r e  should be no f i l i n g  
requirements nor  l i m i t s  on who should  be  e l i g i b l e  t o  act  as 
a t t o r n e y  . 

The Law Reform Commission of t h e  A u s t r a l i a n  
C a p i t a l  T e r r i t o r y  

The Law Reform Commission o f  t h e  A u s t r a l i a n  Capi ta l  
T e r r i t o r y ,  i n  i t s  Report on t h e  Management of t h e  Proper ty  
and A f f a i r s  of Mental ly  Inf i rm Persons  (1973), recommended 
t h a t  provis ion  should  be made f o r  an enduring power o f  
a t t o r n e y  along t h e  l i n e s  s e t  o u t  i n  t h e  Ontario Report .  They 
recommended t h a t  such powers should  be  r e g i s t e r e d  i n  a 
s p e c i a l  r e g i s t e r  as soon a s  t h e r e  were grounds f o r  b e l i e v i n g  
t h e  donor t o  be incapable  and t h a t  t h e r e  should be p r o v i s i o n  
f o r  t h e  P r o t e c t i v e  Commissioner t o  c a l l  f o r  and i n v e s t i g a t e  
t h e  a t t o r n e y ' s  accounts .  The P r o t e c t i v e  Commissioner i s  a 
c o u r t  o f f i c e r  who e x e r c i s e s  most o f  t h e  powers and func t ions  
of t h e  Master i n  t h e  P r o t e c t i v e  J u r i s d i c t i o n  of  t h e  Supreme 
Court of  New South Wales. 

The New South Wales Law Reform Commission 

The New South Wales Law Reform Commission, i n  i t s  
Report on Powers o f  Attorney and Unsoundness of  Body o r  Mind 
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C1975), recommended t h e  i n t r o d u c t i o n  of  a "protected power of  
a t torney" ,  capable  o f  surv iv ing  the p r i n c i p a l ' s  supervening 
mental incapac i ty .  The e x i s t i n g  procedures  f o r  managing t h e  
a f f a i r s  of t h o s e  who a r e  mental ly  ill and incapable  o f  
managing t h e i r  a f fa i r s  themselves a r e  provided i n  New South 
Wales by t h e  Mental Heal th  Act 1958; management, known a s  
n s u r r o g a t e  management", i s  u s u a l l y  provided  by a committee 
o r  manager appointed by t h e  Supreme Court o r  by t h e  P r o t e c t i v e  
Commissioner. The Law Reform Commission recommended t h e  
i n t r o d u c t i o n  of  a new procedure Lased on a "pro tec ted  power of 
a t torney"  and 

Ca) 

s u b j e c t  t o  t h e  fo l lowing  condi t ions : -  

As is  t h e  case with o r d i n a r y  powers o f  a t t o r n e y ,  
t h e  power must be c r e a t e d  by an i n s t r u m e n t ,  
which should a l s o  c o n t a i n  an express ion  of the 
p r i n c i p a l ' s  i n t e n t i o n  t h a t  it should cont inue  
t o  be  v a l i d  d e s p i t e  any supervening menta l  
i n c a p a c i t y  on h i s  p a r t .  

The p r i n c i p a l  must be of  sound mind a t  t h e  time 
t h e  power is  given, b u t  t h e r e  should n o t  be  
any mandatory requirement  a s  t o  medical o r  o ther  
evidence c e r t i f y i n g  t h i s .  However t h e  c o u r t  
should  be empowered t o  make an order  o f  
"confirmation" t o  remove p o s s i b l e  doubts  about 
t h e  v a l i d i t y  of t h e  i n i t i a l  grant .  

The Supreme Court should  have power (a l though 
t h e  p r i n c i p a l  could s p e c i f i c a l l y  exclude i t )  
t o  appoin t  a s u b s t i t u t e  a t t o r n e y  i n  p l a c e  of 
an u n s a t i s f a c t o r y  one, t o  order  t h e  a t t o r n e y  t o  
produce accounts and informat ion ,  t o  o r d e r  an 
i n q u i r y  i n t o  t h e  a t t o r n e y ' s  conduct, o r  t o  
a l t e r  t h e  scope of  t h e  power with r e g a r d  t o  
p a r t i c u l a r  t r a n s a c t i o n s .  
the power (which could  n o t  be excluded) t o  
t e r m i n a t e  a p r o t e c t e d  power of  a t t o r n e y  
a l t o g e t h e r .  These powers should be e x e r c i s a b l e  
by t h e  Supreme Court on an a p p l i c a t i o n  made i n  

I t  should a l s o  have 
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t h e  name of  t h e  i n c a p a c i t a t e d  p r i n c i p a l  by 
a n o t h e r  person a s  h i s  n e x t  f r i e n d  o r  t u t o r .  

(d) The commencement o f  s u r r o g a t e  management under 
t h e  Mental Heal th  A c t  1958 should make a 
p r o t e c t e d  power o f  a t t o r n e y  l i a b l e  t o  
t e r m i n a t i o n  b u t  s h o u l d  n o t  t e r m i n a t e  i t  
automat ica l ly .  The Supreme Court s h o u l d  be able  
t o  permi t  t h e  cont inuance  of t h e  power during 
s u r r o g a t e  management, s u b j e c t  t o  such  terms and 
c o n d i t i o n s  as  i t  t h i n k s  f i t .  

Uni ted S t a t e s  Model A c t  

The N a t i o n a l  Conference o f  Commissioners on Uniform 
S t a t e  Laws i n  1964 adopted a Model A c t  - the  S p e c i a l  Power of 
At torney  f o r  Small Proper ty  I n t e r e s t s  A c t  - aimed p r i m a r i l y  a t  
p rovid ing  "a s imple  and inexpensive l e g a l  procedure f o r  the  
a s s i s t a n c e  of  persons  with r e l a t i v e l y  small  p r o p e r t y  i n t e r e s t s  
... who ... wish t o  make p r o v i s i o n  f o r  t h e  c a r e  o f  t h e i r  
personal  o r  p r o p e r t y  r i g h t s  o r  i n t e r e s t s  ... when unable  
adequate ly  t o  t a k e  c a r e  of  t h e i r  own a f f a i r s . "  The A c t  provided 
f o r  a power of  a t t o r n e y  which would n o t  ' I . . .  be i n v a l i d a t e d  by 
reason of any subsequent  change i n  t h e  mental o r  p h y s i c a l  
c o n d i t i o n  of  t h e  p r i n c i p a l ,  i n c l u d i n g  but  not r e s t r i c t e d  t o  
incompetency." The Act should o n l y  apply t o  powers granted i n  
r e s p e c t  of  p r o p e r t y  of  n o t  more t h a n  a s p e c i f i e d  v a l u e  and 
income of  n o t  more than a s p e c i f i e d  annual  amount, i t  being 
f o r  each e n a c t i n g  S t a t e  t o  impose what l i m i t s  i t  t h i n k s  f i t .  
The main p r o v i s i o n s  of  t h e  Model A c t  a r e  a s  fo l lows: -  

(a)  The power i s  t o  be s i g n e d  i n  t h e  p r e s e n c e  of 
and wi th  the  approval  o f  a judge. T h i s  
approval  i s  only t o  be given i f : -  

( i )  t h e  p r i n c i p a l  r e q u e s t s  i t ;  

( i i )  t h e  a t t o r n e y  c o n s e n t s  t o  s e r v e ;  and 

( i i i )  t h e  judge i s  s a t i s f i e d ,  a f t e r  any 
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i n v e s t i g a t i o n  he  deems a p p r o p r i a t e ,  t h a t  

t h e  p r i n c i p a l  is  a person covered by the  
A c t ,  t h a t  t h e  p r o p e r t y  and income t o  be 
covered by t h e  power a r e  wi th in  t h e  
s p e c i f i e d  l i m i t s ,  t h a t  the p r i n c i p a l  
reasonably unders tands  t h e  n a t u r e  and 
purpose of t h e  power, and t h a t  t h e  
a t t o r n e y  is  a s u i t a b l e  person t o  a c t .  

The approval ,  which may be  given informal ly  without  
t h e  s e r v i c e  of  any summons o r  n o t i c e ,  i s  t o  be  endorsed 
on t h e  o r i g i n a l  ins t rument .  

The power s h a l l  s t a t e ,  i n t e r  a l i a ,  t h a t  it was 
executed under t h e  p r o v i s i o n s  o f  t h e  A c t  and 
s h a l l  d e s c r i b e  t h e  e x t e n t  of the  power 
c o n f e r r e d  and t h e  annual  income, n a t u r e  and 
e s t i m a t e d  value of  t h e  p r o p e r t y  covered by the 
ins t rument .  

The o r i g i n a l  power i s  t o  be f i l e d  w i t h  t h e  c le rk  
o f  t h e  c o u r t  o f  t h e  approving judge, ~ - n d  h 

c e r t i f i e d  copy i s  t o  be f i l e d  with t h e  recorder  
of  t h e  county where t h e  p r i n c i p a l  r e s i d e s ,  and 
t h e  r e c o r d e r  o f  each county where t h e r e  i s  r e a l  
p r o p e r t y  which is  t o  be a f f e c t e d  by t h e  exerc ise  
o f  t h e  power. 

If an a t t o r n e y  d i e s ,  r e s j g n s ,  re fuses  o r  i s  
unable  t o  a c t ,  o r  is  removed f o r  cause by the 
c o u r t ,  and the p r i n c i p a l  f a i l s  o r  i s  unable  t o  
appoin t  a successor ,  a judge oE t h e  c o u r t  which 
approved t h e  o r i g i n a l  power may appoin t  a 
s u c c e s s o r  (unless  s p e c i f i c a l l y  preclucled by the 
o r i g i n a l  power). The appointment of  a successor  
must be i n  w r i t i n g ,  (and ,  i f  done by t h e  
p r i n c i p a l ,  must be approved by a judge o f  the 
same c o u r t  as  t h e  o r i g i n a l )  and i s  s u b j e c t  t o  
t h e  same f i l i n g  requi rements  as  t h e  o r i g i n a l .  
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(e )  The power te rmina tes  a l t o g e t h e r  on:- 

( i )  

( i i )  

w r i t t e n  r e v o c a t i o n  by the  p r i n c i p a l ;  

the dea th  of  the p r i n c i p a l ;  

( i i i )  a c o u r t  o r d e r  a p p o i n t i n g  a committee 
( i . e .  a r e c e i v e r ) ,  u n l e s s  t h e  o r d e r  
provides  t o  the c o n t r a r y ;  

( i v )  te rmina t ion  a s  s p e c i f i e d  i n  t h e  power; 

(v)  de te rmina t ion  by t h e  approving judge  
t h a t  t h e  v a l u e  o f  t h e  proper ty  o r  t h e  
amount of annual  income has i n c r e a s e d  
beyond t h e  l i m i t s  of  t h e  Act. 

( f )  Any document proving  the te rmina t ion  o f  the  
power (e.g. t h e  a t t o r n e y ' s  r e s i g n a t i o n ,  t h e  
p r i n c i p a l ' s  r e v o c a t i o n ,  a c e r t i f i e d  copy of 
the d e a t h  c e r t i f i c a t e  o f  e i t h e r ,  o r  a c o u r t  
o r d e r )  s h a l l  be s u b j e c t  t o  the  same f i l i n g  
requi rements  a s  t h e  o r i g i n a l  power. 

(9) The a t t o r n e y  i s  e n t i t l e d  t o  be reimbursed f o r  
reasonable  expenses i n c u r r e d  i n  t h e  performance 
o f  h i s  d u t i e s  and, u n l e s s  precluded by  t h e  
power, t o  reasonable  compensation (which may be 
f i x e d  i n  t h e  power) f o r  h i s  s e r v i c e s .  (There 
i s  no r e s t r i c t i o n  on who may be a p p o i n t e d  a t torney ,  
and it  i s  a n t i c i p a t e d  tha t  i t  w i l l  be  a c lose  
f r i e n d  o r  r e l a t i v e ,  b u t  t h e  compensation 
p r o v i s i o n  i s  inc luded  i n  case  t h e r e  i s  none, 
o r  t h e  a t t o r n e y ' s  d u t i e s  a r e  such t h a t  
compensation is  j u s t i f i e d . )  

(h) The a t t o r n e y  s h a l l  submit  accounts t o  t h e  
p r i n c i p a l  o r  h i s  l e g a l  r e p r e s e n t a t i v e  a t  the  
times s p e c i f i e d  i n  t h e  power, a t  any t i m e  when 
d i r e c t e d  t o  do s o  by a judge of t h e  approving 
c o u r t ,  and on t h e  t e r m i n a t i o n  of  h i s  a u t h o r i t y .  
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The Model Act has  been adopted i n  t h e  fol lowing S t a t e s : -  

Arkansas, North Dakota, 
Oklahoma, Wyoming, Delaware. 

United S t a t e s  Uniform Probate Code 

In 1969 a Uniform Probate Code w a s  approved by t h e  National 
Conference of  Commissioners on Uniform S t a t e  Laws and by the 
American Bar Assoc ia t ion .  The g r e a t e r  p a r t  of t h e  Code i s  
concerned with w i l l s ,  i n t e s t a c i e s  and t h e  a d m i n i s t r a t i o n  of 
t h e  e s t a t e s  of  deceased persons.  However A r t i c l e  V provides  
f o r  "Pro tec t ion  o f  Persons Under D i s a b i l i t y  and T h e i r  Property" 
and inc ludes  p r o v i s i o n s ,  i n  P a r t  5 ,  f o r  an enduring power of 
a t t o r n e y  f o r  use by a d u l t s  approaching s e n i l i t y  o r  incompetence 
t o  avoid  t h e  n e c e s s i t y  f o r  o t h e r  k i n d s  o f  p r o t e c t i v e  regimes. 
The only s e c t i o n  o f  immediate r e l e v a n c e  t o  the  p r e s e n t  s tudy 
i s  Sec t ion  5-501 which provides  a s  fo l lows: -  

"Whenever a p r i n c i p a l  d e s i  n a t e s  another  h i s  
a t t o r n e y  i n  f a c t  o r  agent  Ey a power o f  a t t o r n e y  
i n  w r i t i n g  and the  w r i t i n g  conta ins  t h e  words 
'This  power of  a t t o r n e y  s h a l l  n o t  be a f f e c t e d  by 
d i s a b i l i t y  o f  t h e  p r i n c i p a l , '  o r  'This power o f  
a t t o r n e y  s h a l l  become e f f e c t i v e  upon t h e  d i s a b i l i t y  
of t h e  p r i n c i p a l , '  o r  s i m i l a r  words showing t h e  
i n t e n t  of  t h e  p r i n c i p a l  t h a t  t h e  a u t h o r i t y  confer red  
s h a l l  be e x e r c i s a b l e  notwi ths tanding  h i s  d i s a b i l i t y ,  
t h e  a u t h o r i t y  of the  a t t o r n e y  i n  f a c t  o r  a g e n t  i s  
e x e r c i s a b l e  by him as  provided  i n  the power on 
behalf  o f  t h e  p r i n c i p a l  no twi ths tanding  l a t e r  
d i s a b i l i t y  o r  incapac i ty  o f  t h e  p r i n c i p a l  a t  law 
o r  l a t e r  u n c e r t a i n t y  a s  t o  whether t h e  p r i n c i p a l  
i s  dead o r  a l i v e .  A l l  a c t s  done by t h e  a t t o r n e y  
i n  f a c t  or agent  pursuant  t o  t h e  power dur ing  any 
per iod  o f  d i s a b i l i t y  o r  incompetence o r  u n c e r t a i n t y  
a s  t o  whether  t h e  p r i n c i p a l  i s  dead o r  a l i v e  have 
t h e  same e f f e c t  and i n u r e  t o  t h e  b e n e f i t  o f  and 
bind t h e  p r i n c i p a l  o r  h i s  h e i r s ,  devisees  and 
personal  r e p r e s e n t a t i v e s  as i f  t h e  p r i n c i p a l  were 
a l i v e ,  competent and n o t  d i s a b l e d .  I f  a conserva tor  
t h e r e a f t e r  i s  appointed f o r  t h e  p r i n c i p a l ,  t h e  
a t t o r n e y  i n  f a c t  o r  a g e n t ,  d u r i n g  the cont inuance of 
t h e  appointment ,  s h a l l  account  t o  the  c o n s e r v a t o r  
r a t h e r  t h a n  t h e  p r i n c i p a l .  The conserva tor  h a s  the 
same power t h e  p r i n c i p a l  would have had i f  he  were 
n o t  d i s a b l e d  o r  incompetent t o  revoke, suspend,  o r  
t e rmina te  a l l  o r  any p a r t  o f  t h e  power of a t t o r n e y  
o r  agency." 
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This  Sec t ion  i s  based i n  p a r t  on t h e  Code of V i r g i n i a  
(1950), S e c t i o n  11-9.1, and is  remarkable  f o r  i n c l u d i n g  
h a r d l y  any of t h e  safeguards which a r e  i n  the  Uni ted  S t a t e s  
Model Act. 
Code has been adopted by t h e  f o l l o w i n g  S t a t e s :  A l a s k a ,  
Arizona,  Colorado, Idaho, Minnesota, Montana, Nebraska,  
New Jersey ,  North Dakota and South Dakota. 
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