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THE LAW COMMISSION 

Item 3 of t h e  F i r s t  Programme 

LAW OF CONTRACT 
THE PAROL EVIDENCE RULE 

PART I - INTRODUCTION 

1. 

of  c o n t r a c t  be examined w i t h  a view t o  c o d i f i c a t i o n ,  and i n  
our  F i r s t  Annual Repor t ,  1965-1966,' we s t a t e d  t h a t  o u r  
i n t e n t i o n  w a s  n o t  merely t o  reproduce t h e  e x i s t i n g  law b u t  
t o  reform a s  w e l l .  

I n  ou r  F i r s t  Programme' we recommended t h a t  t h e  law 

2 .  A f t e r  much work had been done towards t h e  p r e p a r a t i o n  
of a d r a f t  c o n t r a c t  code,  we came t o  t h e  conclus ion  t h a t  t h e  
p u b l i c a t i o n  of such a code,  however f u l l y  annota ted ,  would 
n o t  be t h e  b e s t  way of d i r e c t i n g  p u b l i c  a t t e n t i o n  t o  p a r t i c u l a r  
a s p e c t s  of t h e  l a w  of c o n t r a c t  which might be i n  need of  
reform o r  o f  promoting examinat ion and d i s c u s s i o n  of  t h o s e  
a s p e c t s  i n  depth .3  Work on t h e  p r o d u c t i o n  of  a c o n t r a c t  code 
h a s ,  t h e r e f o r e ,  been suspended and we now i n t e n d  t o  p u b l i s h  
a s e r i e s  of working papers  on p a r t i c u l a r  a s p e c t s  o f  t h e  E n g l i s h  
law of c o n t r a c t  w i t h  a view t o  de te rmining  whether ,  and i f  s o ,  
what amendments of  g e n e r a l  p r i n c i p l e  a r e  r e q u i r e d .  This  w i l l  
be i n  l i n e  w i t h  our  method of d e a l i n g  w i t h  m o s t  s u b j e c t s  and 
has  t h e  advantage of  c o n c e n t r a t i n g  p u b l i c  d i s c u s s i o n  on 
s p e c i f i c  problems. 

1 Law Com. No.1 (1965),  I tem I .  
2 Law Com. No.4 (1966),  para .31 .  
3 Eighth  Annual Repor t ,  1972-1973, Law Com.No.58 (1973),  

p a r a s .  3-5. 
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3. The t o p i c  w i t h  which t h i s  paper  i s  concerned i s  
t h e  p a r o l  evidence r u l e ,  o f  which t h e  famous American j u r i s t  
P r o f e s s o r  J . B .  Thayer wrote  "Few t h i n g s  a r e  d a r k e r  t han  t h i s ,  
o r  f u l l e r  of s u b t l e  d i f f i ~ u l t i e s . " ~  

The p a r o l  evidence r u l e  

4 .  We must s t a r t  by e x p l a i n i n g  what we mean by " t h e  
p a r o l  evidence r u l e " .  When a t r a n s a c t i o n  i s  recorded i n  a 
document, it i s  n o t  g e n e r a l l y  p e r m i s s i b l e  t o  adduce o t h e r  
evidence of (a) i t s  terms o r  (b) o t h e r  terms n o t  i nc luded ,  
e x p r e s s l y  o r  by r e f e r e n c e ,  i n  t h e  document o r  (c)  i t s  w r i t e r ' s  
i n t ended  meaning. There a r e  h e r e  t h r e e  d i s t i n c t  r u l e s  which 
exclude what i s  known a s  e x t r i n s i c  evidence,  being evidence 
o u t s i d e  o r  e x t r i n s i c  t o  t h e  document. The evidence excluded 
i s  u s u a l l y  o r a l ,  b u t  i t  may be o t h e r  documentary evidence.  
The t h r e e  r u l e s ,  e i t h e r  s e p a r a t e l y  o r  t o g e t h e r ,  a r e  sometimes 
known a s  t h e  p a r o l  evidence r u l e .  5 

5 .  The f i r s t  r u l e  exc ludes  a p a r t i c u l a r  means o f  p r o o f ,  
namely secondary evidence o f  a document: where t h e  r u l e  
a p p l i e s  it p reven t s  t h e  c o n t e n t s  o f  t h e  document be ing  proved 
by any means o t h e r  t h a n  t h e  p roduc t ion  o f  t h e  document. This  
i s  more u s u a l l y  known a s  t h e  " b e s t  evidence ru le ' ' .  By t h e  
second r u l e  e x t r i n s i c  evidence i s  i n a d m i s s i b l e  f o r  t h e  purpose 
of adding t o ,  va ry ing ,  c o n t r a d i c t i n g  o r  s u b t r a c t i n g  from t h e  
terms of t h e  document: t h e  w r i t i n g  i s  conc lus ive .  The t h i r d  
r u l e  d e a l s  w i th  t h e  a d m i s s i b i l i t y  of  f a c t s  i n  a i d  of t h e  
i n t e r p r e t a t i o n  o r  c o n s t r u c t i o n  of documents. 

4 A P re l imina ry  T r e a t i s e  on Evidence a t  t h e  Common Law 
(1898), ch.10, p.390. 

5 G.D.Nokes, An I n t r o d u c t i o n  t o  Evidence (4 th  e d . ,  1g67]., 
p.239. See,  i n  t h i s  connexion, Phioson on Evidence (11th 
ed . ,  i 9 7 0 ) ,  ch .43 ,  para.1761 and P 1 s o n ' s  Panual  of  t h e  
Law of  Evidence (10 th  e d . ,  1972)7*. 



6.  
l e a d i n g  text-books on t h e  E n g l i s h  l a w  of  evidence. '  The 
f i r s t  i s  a r u l e  of evidence and does n o t  impinge i n  any way 
upon t h e  g e n e r a l  law of  c o n t r a c t ;  we a r e  n o t  concerned w i t h  
i t  i n  t h i s  paper .  The t h i r d  i s  concerned w i t h  t h e  
i n t e r p r e t a t i o n  of  documents and t h e  e x t e n t  t o  which p a r o l  
evidence may be  adduced t o  show what t h e  maker o r  makers of  
t h e  document in tended  by t h e  words used .  Much of  t h e  r e l e v a n t  
case- law on t h e  t h i r d  r u l e  i s  concerned w i t h  t h e  
i n t e r p r e t a t i o n  of w i l l s ,  a t o p i c  on which t h e  Law Reform 
Committee r e p o r t e d  i n  1973.7 
a d m i s s i b i l i t y  of p a r o l  ev idence  a s  an a i d  t o  t h e  
i n t e r p r e t a t i o n  of  w r i t t e n  c o n t r a c t s .  However t h i s  is n o t  
our  p r e s e n t  concern.  The d i s t i n c t i o n  between t h e  second and 
t h i r d  r u l e s  is n o t  always easy  t o  s e e  i n  p r a c t i c e ;  f o r  
example, where p a r o l  ev idence  i s  admi t ted  t o  t h e  e f f e c t  t h a t  
t h e  p x p r e s s i o n  "1000 r a b b i t s "  i n  a c o n t r a c t  means "1200 
r a b b i t s " , 8  i t  is n o t  c l e a r  whether t h i s  is  an except ion  t o  
t h e  second o r  t h i r d  r u l e .  N e v e r t h e l e s s  we should make it 
c l e a r  a t  t h e  o u t s e t  t h a t  ou r  s o l e  concern i n  t h i s  paper  is 
w i t h  t h e  o p e r a t i o n  of  t h e  second of  t h e  t h r e e  r u l e s .  I t  h a s  
been summarised a s  f o l l o w s : -  

The t h r e e  r u l e s  a r e  c o n s i d e r e d  s e p a r a t e l y  i n  t h e  

There i s  a l s o  case- law on t h e  

"Paro l  tes t imony cannot  be  r e c e i v e d  t o  c o n t r a d i c t ,  
v a r y ,  add t o  o r  s u b t r a c t  from t h e  terms of  a w r i t t e n  
c o n t r a c t ,  o r  t h e  terms i n  which t h e  p a r t i e s  have 
d e l i b e r a t e l y  agreed  t o  r e c o r d  any p a r t  of  t h e i r  
c o n t r a c t  ."9 

When, i n  t h e  paragraphs  t h a t  f o l l o w ,  we r e f e r  t o  " t h e  p a r o l  
evidence r u l e t t  we mean t h e  r u l e  j u s t  d e s c r i b e d  and no o t h e r .  

6 

7 
8 

Phipson on Evidence (11th  ed . ,1970) ,chs .  4 3 ,  4 4  and 45; 
P h i p s o n ' s  Manual of t h e  Law of Evidence C l o t h e d . ,  1972) ,  
pp.126-128, 128-133, and 133-143. Cross  on E v i d e n c e - ( 4 t h  
d., 19741, pp.519-527, 533-540 and-STCF535. , t i .U.Nokes,  & 
I n t r o d u c t i o n  t o  Evidence ( 4 t h  e d . ,  1967),pp.239-245,245-256 
and 256-263. 
Nine teenth  ReBort (1973) ,  Cmnd. 5301. 
See p a r a .  19 ,  below. 
Bank of  A u s t r a l a s i a  v.  Palmer [1897] A . C .  540,545, per 
Lord Morr i s .  
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7 .  The p a r o l  evidence r u l e  f o r b i d s  t h e  proof  o f  c e r t a i n  
k i n d s  of f a c t .  
i n a c c u r a t e  r e c o r d  of what t h e  p a r t i e s  agreed ,  b u t  t h e  r u l e  
b inds  t h e  p a r t i e s  t o  what was w r i t t e n :  e x t r i n s i c  evidence 
of terms which were agreed  b u t  which were,  by a c c i d e n t  o r  
d e s i g n ,  omi t ted  from the w r i t t e n  agreement ,  may n o t  as a 
g e n e r a l  r u l e  be g iven;  such  evidence i s  s h u t  o u t  by t h e  
p a r o l  ev idence  r u l e .  The d e c i s i o n  i n  Evans v.  Roe and 
Others" shows how t h e  r u l e  can work i n  p r a c t i c e .  

The w r i t t e n  c o n t r a c t  may b e  an incomplete  o r  

An i l l u s t r a t i o n  

8. I n  Evans v.  Roe and O t h e r s  t h e  p l a i n t i f f ,  M r  Evans,  
was engaged by t h e  d e f e n d a n t s ,  J.T.Roe & Co. ,  a s  foreman of 
t h e i r  works.  He s i g n e d  a memorandum prepared  by one of t h e  
defendants  which provided  a s  f o l l o w s : -  

"April 1 3 ,  1871. I hereby  agree  t o  accept  t h e  
s i t u a t i o n  as foreman of t h e  works of  Messrs .  J . T .  
Roe & Co.,  f l o c k  and shoddy manufac turers ,  e t c . ,  
and t o  do a l l  t h a t  l a y s  i n  my power t o  s e r v e  them 
f a i t h f u l l y ,  and promote t h e  w e l f a r e  of t h e  s a i d  
f i r m ,  on my r e c e i v i n g  a s a l a r y  of  two pounds p e r  
week and house t o  l i v e  i n  from 1 9 t h  A p r i l ,  1871." 

Before s i g n i n g  t h e  agreement,  t h e  p l a i n t i f f  asked t h e  
defendants  i f  t h e  engagement was t o  be understood t o  be an 
engagement f o r  a y e a r  and one of t h e  defendants  answered 
"Yes c e r t a i n l y . "  The r e a s o n  t h e  engagement was t o  commence 
a t  a f u t u r e  day was because t h e  p l a i n t i f f  had t o  b r i n g  h i s  
fami ly  from G l o u c e s t e r s h i r e .  The p l a i n t i f f  moved and s t a r t e d  
work on 1 9  A p r i l  b u t  on 3 June  1871 t h e  defendants  gave h i m  
a week's wages and d ismissed  him. On a s t r i c t  c o n s t r u c t i o n  
of  t h e  memorandum t h e  defendants  were a c t i n g  w i t h i n  t h e i r  
r i g h t s .  But t h e  j u r y ,  a f t e r  h e a r i n g  ev idence  of t h e  
c o n v e r s a t i o n ,  found a s  a f a c t  t h a t  t h e  h i r i n g  was agreed  t o  
be f o r  a y e a r  and t h a t  t h e  defendants  had broken t h e  c o n t r a c t  
by d ismiss ing  t h e  p l a i n t i f f  when t h e y  d i d .  They awarded him 

10 (1872) L.R.  7 C.P .  138.  
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damages. However, t h e  v e r d i c t  o f  t h e  j u r y  was s e t  a s i d e  on 
appea l  on t h e  ground t h a t  t h e  evidence of  what was s a i d  a t  
t h e  t ime t h e  c o n t r a c t  was made ought never  t o  have been 
admi t ted .  Grove J. s a i d  "It would r e n d e r  w r i t t e n  agreements 
u s e l e s s  i f  c o n v e r s a t i o n s  which t a k e  p l a c e  a t  t h e  t ime could  

1 2  be l e t  i n  t o  v a r y  them."" So t h e  p l a i n t i f f  l o s t  h i s  c a s e .  

9 .  Our purpose i n  t h i s  paper  w i l l  be t o  examine t h e  
ambit  of  t h e  p a r o l  ev idence  r u l e  and t o  c o n s i d e r  whether  i t  
s e r v e s  any, and i f  s o ,  what u s e f u l  f u n c t i o n .  

~~ 

11 I b i d . ,  a t  p.142. 
1 2  He would probably  have l o s t  it anyway because of  t h e  

p r o v i s i o n s  i n  t h e  S t a t u t e  of  Frauds 1 6 7 7  concerning 
agreements t h a t  were n o t  t o  be performed w i t h i n  one 
y e a r  of  t h e  making. The p r o v i s i o n  was r e p e a l e d  i n  
1954 :  Law Reform (Enforcement of  C o n t r a c t s )  Act 1954. 

5 



PART I1 - EXCEPTIONS TO THE PAROL EYIDEMCE W L E  

10 * The p a r o l  evidence r u l e  has many except ions .  Some, 
l i k e  t h e  except ion  t h a t  a l l o w s  p a r o l  evidence of f r a u d  t o  be  
r e c e i v e d ,  a r e  obvious.  O t h e r s ,  such  as t h e  except ion  f o r  
c o l l a t e r a l  c o n t r a c t s ,  a r e  s u b t l e  and complicated and have 
given r i s e  t o  many a p p a r e n t l y  c o n f l i c t i n g  d e c i s i o n s .  I t  i s ,  
f o r  example, hard  t o  r e c o n c i l e  t h e  d e c i s i o n  i n  Evans v.  Roe 
which we have a l r e a d y  mentioned,13 w i t h  t h e  d e c i s i o n s  i n  
Malpas v .  L .  & S.W.Ry.Co.,14 Couchman v. =,I5 Webster v.  

and Ci ty  & Westminster  P r o p e r t i e s  (1934) Ltd .  v. 
M S .  The r e s u l t  i s  t h a t  t h e  p r e s e n t  ambit of t h e  p a r o l  
evidence r u l e  cannot  be s t a t e d  w i t h  c e r t a i n t y . 1 8  We s h a l l  
summarise t h e  major e x c e p t i o n s  and g ive  an i n d i c a t i o n  of  t h e  
broad scope of each but  it must be  conceded t h a t  t h e r e  a r e ,  
a t  t h e  p e r i p h e r y ,  many b o r d e r l i n e  c a s e s  where t h e  l a w  i s  
u n c l e a r .  

-7 

V i t i a t i n g  f a c t o r s  

11. Although a w r i t t e n  c o n t r a c t  may be r e g u l a r  and 
b inding  on t h e  f a c e  of  i t  p a r o l  evidence may be adduced t o  
prove t h e  presence  of  a v i t i a t i n g  f a c t o r  t h a t  d e p r i v e s  t h e  
c o n t r a c t  of i t s  b i n d i n g  c h a r a c t e r .  F o r  example, t h e  p a r o l  
evidence r u l e  was never.  a b a r  t o  proof  o f  f r a u d  whether  as  a 
defence t o  a c la im founded on a w r i t t e n  c o n t r a c t 1 9  o r  a s  

13 
1 4  
1 5  
1 6  
1 7  
1 8  

1 9  

(1872) L . R .  7 C.P. 138; p a r a .  8 ,  above. 
(1866) L.R. 1 C.P.  336; p a r a .  1 6 ,  below. 
[1947] K . B .  554; p a r a .  1 7 ,  below. 
[1948] 2 A l l  E . R .  1 2 7 .  
[1959) Ch.129; p a r a .  1 8 ,  below. 
For a d e t a i l e d  d i s c u s s i o n  of  t h e  except ions  and t h e i r  
ambit s e e  Phipson on Evidence (11th  kd. ,  1970) ,ch.44,  
p a r a s .  178'7-1838 and G.H.Treite1,  The Law of  Cont rac t  
( 4 t h  ed . ,  1975),pp.121-128. 
P i c k e r i n g  v.  Dowson (1813) 4 Taunt.779; 128 E.R.  537. 
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a ground f o r  c la iming  damages." 
c o n t r a c t  i s  a "sham" which h a s  been devised  t o  g i v e  t h e  
appearance of l e g a l i t y  t o  an agreement t h e  performance o f  
which cont ravenes  t h e  law, p a r o l  evidence of t h e  " r e a l "  
agreement may be given.21 Another example of  a v i t i a t i n g  
f a c t o r  i s  t h e  defence of non e s t  factum; p a r o l  evidence may 
be adduced by a p a r t y  t h a t  h e  made such a mis take  about t h e  
document t h a t  he s i g n e d  a s  would suppor t  t h i s  defence i n  an 

2 2  a c t i o n  on a w r i t t e n  c o n t r a c t .  

Furthermore,  i f  t h e  w r i t t e n  

Condit ion precedent  

1 2 .  The p a r t i e s  t o  a w r i t t e n  c o n t r a c t  may have agreed  
o r a l l y  t h a t  t h e  c o n t r a c t  should  only  t a k e  e f f e c t  upon t h e  
happening of  a c e r t a i n  e v e n t ,  such a s  t h e  g i v i n g  by some 
t h i r d  person of  h i s  approval  o f  i t s  terms.  The happening of 
t h e  event  i n  q u e s t i o n  i s  a c o n d i t i o n  precedent  t o  t h e  c o n t r a c t ' s  
e x i s t e n c e  and evidence of  such an agreement may be g iven .  23 

R e c t i f i c a t i o n  

13. The terms o f  an a n t e c e d e n t  o r a l  agreement made by 
p a r o l  may a l s o  be admi t ted  i n  a c a s e  where i t  i s  a q u e s t i o n  o f  
t h e  r e c t i f i c a t i o n  of a w r i t t e n  document on t h e  ground t h a t  i t  
does n o t  g i v e  e f f e c t  t o  t h e  r e a l  agreement between t h e  p a r t i e s .  
I n  Josce lyne  v.  Nissen," f o r  example, an agreement f o r  t h e  
t r a n s f e r  of a b u s i n e s s  and premises  was n e g o t i a t e d  between a 
f a t h e r  and a daughter ,  i t  be ing  unders tood  t h a t  t h e  f a t h e r  

24  

20 Dobell  v. S tevens  (1825) 3 B. & C.623; 107 E.R.864. 
2 1  Madell  v .  Thomas & Co. [1891] 1 Q . B .  230. 
22  Roe v. R.A.Naylor Ltd .  (1918) 87  L.J.K.B.958, 964 per 

2 3  Pym v.  Campbell (1856) 6 E .  & B.  370; 1 1 9  E . R .  903. 
2 4  Henderson v .  Ar thur  [1907] 1 K.B. 10 ,  13 ,  per Cozens- 

25 [1970] 2 Q.B.  86 .  

S c r u t t o n  L . J .  

Hardy M.R. 
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should  con t inue  t o  l i v e  i n  t h e  premises  and t h a t  t h e  daughter  
should  pay h i s  gas  and e l e c t r i c i t y  b i l l s .  No p r o v i s i o n  f o r  
such payments was made i n  t h e  formal  c o n t r a c t  f i n a l l y  executed .  
I t  was he ld  t h a t  t h e  document should  be r e c t i f i e d  t o  inc lude  
t h e  p r o v i s i o n  t h a t  had been omi t t ed .  

S p e c i f i c  performance and r e s c i s s i o n  

1 4 .  I t  i s  convenient  t o  mention a t  t h i s  s t a g e  t h e  remedies  
of s p e c i f i c  performance,  r e s c i s s i o n  and damages f o r  
m i s r e p r e s e n t a t i o n .  The remedies  of s p e c i f i c  performance and 
r e s c i s s i o n  a r e  e q u i t a b l e  and i n  dec id ing  whether  t o  award an 
e q u i t a b l e  remedy t h e  c o u r t  is  no t  conf ined  t o  t h e  terms of t h e  
agreement ,  even where t h e  agreement is  i n  w r i t i n g .  So where 
a p l a i n t i f f  c la ims  t h e  s p e c i f i c  performance of a w r i t t e n  
agreement t h e  c o u r t  may r e f u s e  t h e  remedy on e q u i t a b l e  grounds 
because of t h e  p l a i n t i f f ' s  f a i l u r e  t o  c a r r y  out  terms which 
were no t  i n  t h e  w r i t t e n  agreement bu t  which were agreed  o r a l l y .  
S i m i l a r l y ,  where one p a r t y  t o  a w r i t t e n  agreement has  induced 
the  o t h e r  p a r t y  t o  s i g n  by making a m i s r e p r e s e n t a t i o n  of  some 
m a t e r i a l  f a c t ,  i t  may be a ground f o r  a l lowing  t h e  r e s c i s s i o n  
of t h e  agreement .27 I n  e i t h e r  case  evidence may be admi t ted  
o f  m a t t e r s  o u t s i d e  t h e  w r i t t e n  c o n t r a c t  t h a t  a r e  r e l e v a n t  t o  
t h e  g iv ing  o r  w i t h h o l d i n g  of t h e  e q u i t a b l e  remedy. 

26 

Damages f o r  m i s r e p r e s e n t a t i o n  

15. Damages f o r  m i s r e p r e s e n t a t i o n  a r e  n o t  conf ined  t o  
c a s e s  where f r aud  i s  proved.  Damages may, i n  c e r t a i n  
c i rcumstances ,  be recovered  a t  common l a w  on proof  t h a t  one 
p a r t y  induced t h e  o t h e r  t o  e n t e r  t h e  c o n t r a c t  by a 
m i s r e p r e s e n t a t i o n  of  f a c t  n e g l i g e n t l y  made. 28 Furthermore,  
2 6  Mart in  v. P y c r o f t  (1852) 2 De G.M. & G .  785, 795;  4 2  E.R. 

2 7  G.H.Treite1,  The Law of Con t rac t  (4 th  ed . ,  1975) ,  pp.243-257. 
28 E s s o  Petroleum Ltd.  v. Mardon [1976] 2 W.L.R. 583. 

1079,1083. 
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since the passing of the Misrepresentation Act 1967, a person 
who has been induced to enter a contract by a misrepresentation 
made by the other party may recover damages without proving 
fraud o r  negligence2' and, in some cases, even where the 
misrepresentor proves that he believed on reasonable grounds 
that the facts represented were true.30 
available although the representation in question may have 
induced the making of a written contract which contained no 
reference to the facts represented. In short, evidence that 
a contract has been induced by a misrepresentation is not 
excluded by the parol evidence rule. 

These remedies are 

31 

Where the written agreement is not the whole agreement 

16. A further exception to the parol evidence rule has 
been founded on the argument that the rule "only applies where 
the parties to an agreement reduce it to writing and agree o r  
intend that that writing shall be their agreement."32 
therefore, the parties agree to commit only part of their 
agreement to writing, evidence may be admitted of the other 
part which was agreed orally. The facts o f  Malpas v. L.& S.W. 
R Y . C O . ~ ~  provide an example. 
with the defendants, by parol, that they would convey his 
cattle to Kings Cross Station. At the same time, without 
noticing its contents, he signed a consignment note by which 
the cattle were to be taken to Nine Elms, an intermediate 

If, 

The plaintiff made an agreement 

29 

30 

31 

32 

33 

Misrepresentation Act 1967, s.2(1) .  It is, however, a 
defence to such a claim for the misrepresentor to prove 
that he believed on reasonable grounds that the facts 
represented were true. 
Ibid., s.2(2). The court has a discretion to award damages 
in lieu of rescission if of the opinion that it would be 
equitable to do so. 

Although the misrepresentor may rely on a term in the 
contract that excludes o r  restricts his liability for the 
misrepresentation (o r  the other party's remedy in respect of 
it) if it would be fair and reasonable for him to rely on it 
in the circumstances of the case: Misrepresentation Act 1967, 
s.3. 
Harris v. Rickett (1859) 4 H.& N. 1,7; 157 E . R .  734,737, 
m l l o c m  Emphasis has been added. 
(1866) L.R. 1 C.P. 336. 
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s t a t i o n  on t h e  l i n e  t o  Kings Cross .  When t h e  defendants  took 

t h e  c a t t l e  t o  Nine E l m s  and no f u r t h e r  i t  was h e l d  t h a t  p a r o l  
evidence was a d m i s s i b l e  t o  show t h a t  t h e  defendants  had agreed  
t o  convey t h e  c a t t l e  on t o  Kings Cross  a s  t h i s  d i d  n o t  c o n t r a d i c t  
bu t  on ly  supplemented t h e  w r i t t e n  c o n t r a c t .  I n  Turner  v. 
F o r ~ o o d ~ ~  t h e  c o u r t s  went f u r t h e r  and al lowed p a r o l  ev idence  
of  a term of t h e  c o n t r a c t  t h a t  w a s  n o t  i n  t h e  w r i t t e n  document 
and appeared t o  c o n f l i c t  w i t h  i t .  The p l a i n t i f f  had a s s i g n e d  
a debt  due t o  him from a company t o  one of i t s  d i r e c t o r s  by a 
deed s t a t e d  t o  have been made f o r  a nomina1 ,cons idera t ion .  I t  
was h e l d  t h a t  ev idence  was a d m i s s i b l e  t o  show t h a t  t h e r e  was a 
s u b s t a n t i a l  c o n s i d e r a t i o n  f o r  t h e  assignment .  

1 7 .  F i n a l l y ,  i n  t h i s  connexion,  we should mention Couchman 
V.  The p l a i n t i f f ,  a fa rmer ,  purchased a h e i f e r  f o r  
2 2 9  a t  an a u c t i o n .  I n  t h e  s a l e  c a t a l o g u e  t h e  h e i f e r  was 
d e s c r i b e d  a s  "unserved",  b u t  t h e  c a t a l o g u e  went on t o  s a y  t h a t  
t h e  s a l e  would be s u b j e c t  t o  t h e  u s u a l  c o n d i t i o n s  and t h a t  a l l  
l o t s  must be taken  s u b j e c t  t o  a l l  f a u l t s .  Before t h e  a u c t i o n  
t h e  p l a i n t i f f  was a s s u r e d  by t h e  owner of  t h e  h e i f e r  and by 
t h e  a u c t i o n e e r  t h a t  t h e  h e i f e r  was unserved ,  b u t  t h i s  tu rned  
out  t o  be u n t r u e  and t h e  animal l a t e r  d i e d  as a r e s u l t  of t h e  
s t r a i n  of c a r r y i n g  a c a l f  a t  t o o  young an age.  The p l a i n t i f f  
c la imed damages and t h e  Court  of  Appeal h e l d  t h a t  t h e  o r a l  
warran ty  "overrode t h e  s t u l t i f y i n g  c o n d i t i o n  i n  t h e  p r i n t e d  
terms"36 and t h a t  t h e  c la im a c c o r d i n g l y  succeeded.  

The c o l l a t e r a l  c o n t r a c t  

1 8 .  We have a l r e a d y  mentioned tha t  p a r o l  evidence may be 
admi t ted  t o  prove a m i s r e p r e s e n t a t i o n  a s  a ground f o r  c la iming  
damages.37 P a r o l  ev idence  may a l s o  be  admi t ted  t o  prove t h a t  
a c o l l a t e r a l  c o n t r a c t ,  n o t  c o n t a i n e d  i n  t h e  w r i t t e n  agreement ,  
was made and broken. The j u s t i f i c a t i o n  f o r  t h i s  except ion  t o  

34 [1951] 1 A l l  E.R.  746. 
35 [1947]  K.B. 554. 
36 g., a t  p. 558. 
37 Para .  1 5 ,  above. 
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t h e  r u l e  i s  t h a t  a c o l l a t e r a l  c o n t r a c t  may be  concluded o r a l l y ,  
t h e  c o n s i d e r a t i o n  f o r  t h e  o r a l  promise be ing  t h e  agreement by 
t h e  promisee t o  e n t e r  i n t o  t h e  "main" c o n t r a c t . 3 8  Morgan v. 
G r i f f i t h s "  p r o v i d e s  an e a r l y  example. M r  G r i f f i t h s  took a 
l e a s e  of c e r t a i n  l a n d  from M r  Morgan a f t e r  be ing  a s s u r e d  by 
Mr Morgan t h a t  h e  would s e e  t h a t  t h e  r a b b i t s  w i t h  which t h e  
l a n d  was over run  were des t royed .  M r  Morgan f a i l e d  t o  c a r r y  out  
h i s  promise,  which was n o t  embodied i n  t h e  terms o f  t h e  l e a s e ,  
and M r  G r i f f i t h s '  c r o p s  were d e s t r o y e d  by t h e  r a b b i t s .  He sued 
f o r  damages and h i s  c la im succeeded;  it was h e l d  t h a t  ev idence  
of t h e  p a r o l  assurance  was a d m i s s i b l e  as  it d i d  n o t  c o n t a i n  any 
terms which c o n f l i c t e d  w i t h  the w r i t t e n  document and was a 
b inding  c o l l a t e r a l  agreement.  The " c o l l a t e r a l  c o n t r a c t "  has  
been much used  t h i s  c e n t u r y  a s  a way of t u r n i n g  t h e  f l a n k  of 
t h e  p a r o l  evidence r u l e . 4 0  F o r  example i n  Jameson v. Xinmell 
Bay Land C ~ . L t d . ~ l  t h e  company s e l l i n g  a b u i l d i n g  p l o t  o r a l l y  
promised an i n t e n d i n g  p u r c h a s e r  t h a t  a road would be c o n s t r u c t e d  
and be ready  w i t h i n  a r e a s o n a b l e  t ime.  I n  r e l i a n c e  upon t h i s  
t h e  purchaser  s i g n e d  a w r i t t e n  c o n t r a c t  t o  purchase.  
purchaser  recovered  damages f o r  l o s s  caused by t h e  companyls 
f a i l u r e  t o  make t h e  road.  The Court  o f  Appeal h e l d  t h a t  t h e  
promise t o  do s o  amounted t o  a c o l l a t e r a l  c o n t r a c t .  To t a k e  
another  example, i n  C i t y  & Westminster  P r o p e r t i e s  (1934) Ltd .  
v. w4' a t e n a n t  s i g n e d  a l e a s e  c o n t a i n i n g  a covenant t o  u s e  
t h e  premises  f o r  b u s i n e s s  purposes  o n l y .  He had i n  f a c t  
r e s i d e d  t h e r e  f o r  some t ime and was o n l y  induced t o  s i g n  t h e  
l e a s e  by an o r a l  a s s u r a n c e  t h a t  t h e  l e s s o r s  would n o t  o b j e c t  
t o  h i s  c o n t i n u i n g  t o  do s o .  L a t e r  t h e  l e s s o r s  brought  an a c t i o n  
f o r  t h e  f o r f e i t u r e  of t h e  l e a s e  on t h e  ground of breach  of 

The 

38 m v .  Nunn (1874) 30 L.T.526; Webster v. Higgin [1948] 
2 A l l  E . R . 2 7 .  

39 (1871) L.R.  6 Ex.70. 
40 K.W;Wedderburn, " C o l l a t e r a l  Cont rac ts" ,  [1959] C . L . J .  58.  
4 1  (1931) 4 7  T .L .R .  593. 
4 2  [1959] Ch. 129. 
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covenant .  The c o u r t  h e l d  t h a t  t h e r e  had indeed been a breach  
of  covenant b u t  t h a t  t h e  o r a l  assurance  on which t h e  t e n a n t  had 
r e l i e d  c o n s t i t u t e d  a c o l l a t e r a l  c o n t r a c t  from which t h e  l e s s o r s  
could n o t  be al lowed t o  r e s i l e ;  t h e  l e s s o r s '  c la im f o r  
f o r f e i t u r e  was d ismissed .  

Custom and impl ied  te rms  

1 9 .  C o n t r a c t s  between businessmen may be drawn up by t h e i r  
l e g a l  a d v i s e r s .  They may, on t h e  o t h e r  hand, b e  w r i t t e n  o u t  
by t h e  businessmen themselves ,  u s i n g  t h e i r  own e x p r e s s i o n s  and 
l e a v i n g  u n s a i d  t h i n g s  which would, a s  between businessmen 
engaged i n  t h e  same l i n e  of b u s i n e s s ,  n o t  need t o  be s a i d .  
The c o u r t s  have had t o  bend t h e  p a r o l  evidence r u l e  o c c a s i o n a l l y  
i n  o r d e r  t o  f i l l  ou t  t h e  m a t e r i a l  conta ined  i n  t h e  document s o  
as t o  g i v e  t h e  c o n t r a c t  t h e  commercial purpose t h a t  t h e  p a r t i e s  
in tended .  A s  P a r k e B . s a i d  i n  Hutton v. Warren:- 43 

I '  I t  has  long  been s e t t l e d ,  t h a t ,  i n  commercial 
t r a n s a c t i o n s ,  e x t r i n s i c  evidence of custom and 
usage i s  a d m i s s i b l e  t o  annex i n c i d e n t s  t o  w r i t t e n  
c o n t r a c t s ,  i n  m a t t e r s  w i t h  r e s p e c t  t o  which t h e y  
a r e  s i l e n t . "  

One of t h e  more remarkable  examples o f  t h i s  p r a c t i c e  i s  Smith 
v. Wilson i n  which e x t r i n s i c  evidence was admi t ted  t o  show t h a t  
by a l o c a l  custom t h e  phrase  "1000 r a b b i t s "  used i n  t h e  w r i t t e n  
c o n t r a c t  was t o  be t a k e n  a s  meaning 1200 r a b b i t s .  4 4  

20. P a r o l  evidence may a l s o  be  admi t ted  of  m a t t e r s  
r e l e v a n t  t o  t h e  e x i s t e n c e  and scope of  impl ied  terms n o t  s e t  
out i n  t h e  w r i t t e n  c o n t r a c t .  For example, i n  t h e  c a s e  of a 
w r i t t e n  c o n t r a c t  f o r  t h e  s a l e  of goods evidence may be given 
t h a t  t h e  buyer  made known t h e  purpose f o r  which t h e  goods were 
r e q u i r e d ,  s i n c e  t h i s  could  be  t h e  b a s i s  of  an impl ied  term 

~~ ~~ 

43  (1836) 1 M. & W. 466, 475; 150 E.R.  517, 521. 
44 (1832) 3 B. & Ad. 728; 110 E.R. 266. See para .  6 ,  above. 
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45 that the goods would be reasonably fit for such purpose. 

Sununary 

21. The exceptions to the parol evidence rule are so  

numerous and so  extensive that it may be wondered whether 
the rule itself has not been largely destroyed. It has 
indeed been said that the rule nowadays amounts to no more 
than a rebuttable presumption "that a document which looks 
like a contract is to be treated as the whole contract. 
Certainly it no longer has the force that it had a hundred 
years ago when cases such as Evans v. Roe and Others were 
decided.47 
doubtful. It is for consideration whether it serves any 
useful purpose in the present law. 

T 

The scope of  the rule, if not its existence, is 

45 Gillespie Brogi. & Co. Y. Cheney, Eggar & Co,[1896] 2 Q.B.59. 
46 K.W. Wedderburn , "Collateral Contracts", [ 19593 C. L . J. 58 , 62. 
47 (1872) L.R. 7 C.P. 138. See para. 8, above. 
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PART I11 - A REAPPRAISAL OF THE RULE 

J u s t i f i c a t i o n  o f  t h e  r u l e  

2 2 .  There appear  t o  be two main grounds on which t h e  
c o u r t s  have sought  t o  j u s t i f y  t h e  p a r o l  ev idence  r u l e .  The 
f i r s t  i s  t h a t  i t s  a p p l i c a t i o n  g i v e s  e f f e c t  t o  t h e  agreement 
of  t h e  p a r t i e s .  A s  was s a i d  i n  I n g l i s  v. But te ry : -48  

"The very  purpose o f  a formal  c o n t r a c t  i s  t o  p u t  
an end t o  t h e  d i s p u t e s  which would i n e v i t a b l y  
a r i s e  i f  t h e  matter were l e f t  upon v e r b a l  
n e g o t i a t i o n s  o r  upon mixed communings p a r t l y  
c o n s i s t i n g  of l e t t e r s  and p a r t l y  of conversa t ions ."  

The law r e p o r t s  c o n t a i n  o t h e r  j u d i c i a l  pronouncements t o  t h e  
l i k e  e f f e c t , 4 9  which make t h e  assumption tha t  t h e  f i n a l i t y  
provided  by t h e  r u l e  a g a i n s t  p a r o l  ev idence  was what t h e  
p a r t i e s  themselves  wanted when w r i t i n g  was used.  Otherwise 
why use  i t ?  The p a r t i e s '  purpose i n  r e s o r t i n g  t o  a w r i t t e n  
document must have been t o  i s o l a t e  from t h e  mass of  
p r e c o n t r a c t u a l  n e g o t i a t i o n s  only  t h o s e  p r o p o s a l s  t h a t  were 
t o  be b i n d i n g ,  a p r o c e s s  t h a t  was l i k e n e d  by P r o f e s s o r  
Wigmore t o  t h a t  of s e p a r a t i n g  t h e  wheat from t h e  c h a f f .  50 

23. The o t h e r  main ground on which t h e  p a r o l  evidence 
r u l e  has  been j u s t i f i e d  i s  t h a t  where t h e r e  is  a d i s p u t e  
about t h e  terms on which t h e  c o n t r a c t  was made t h e  a p p l i c a t i o n  
o f  t h e  r u l e  narrows t h e  i s s u e s  and keeps t h e  d i s p u t e  w i t h i n  
reasonable  bounds. This was perhaps  of g r e a t e r  importance 
i n  t h e  days when c i v i l  c a s e s  were normally t r i e d  w i t h  a j u r y .  

48 (1878) L.R. App. Cas. 552, 577. 
49 For example " I t  i s  i n  v a i n  t o  reduce a c o n t r a c t  t o  w r i t i n g ,  

i f  you may a f t e r w a r d s  r e f e r  t o  a l l  t h a t  has passed  by parol . ' '  
P i c k e r i n  v. Dowson (1813) 4 Taunt .  779, 784; 128 E.R. 537, + er H e a t h S e e  a l s o  t h e  judgment of Bramwell B. 
i n  &v. Harrop (1862) 30 L . J .  Ex. 273, 2 7 7 .  

50 Wigmore on Evidence (3rd ed. ,  1940) ,vo1.9,  p.76. 
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The introduction of  parol evidence added to the length of the 
trial and the legal costs and might bias the jury unduly. 
It was said in one case that the admission of  parol evidence 
in addition to o r  in contradiction o f  written documents could 
lead to "great inconvenience and troublesome litigation in 
many instances . f 1 5 2  

from the rule being applied but the courts' view, in the 
early days at least, was that ' I . . .  it is better to suffer a 
mischief to one man than an inconvenience to many 

51 

Hardship might result in individual cases 

Commercial practice 

24. Contracting parties do not always have recourse to 
writing when making an agreement and even where documents are 
brought into existence and delivered by one party to another 
they are not necessarily contractual in their nature. For 
example, a bill of lading is a receipt for the goods; it is 
not the contract of carriage although it may be evidence o f  
that contract's terms.54 To take another example, a ticket 
handed to a customer may not be a contractual document; it 

55 may only be a receipt for the money paid by the customer. 
There is the further point that even where the document is 
contractual in its nature it does not necessarily follow that 
the parties have agreed to be bound by its terms and by 

nothing else. They may have made another agreement, orally, 
that is collateral t o  the written one and evidence o f  the 
collateral agreement may not be excluded by the rule. 56 

51 See C.T. McCormick,"The Parol Evidence Rule as a 
Procedural Device for Control of the JuryI1, (1932) 
41 Yale L.J., 365-385. 

52 Mercantile Agency Co.Ltd. v. Flitwick Chalybeate Co. 
(1897) 14 T.L.R. 90, per Lord Haldane L.C; 

53 Waberley v. Cockerel (1542) 1 Dy. 51a; 73 E.R. 112, 113. 
54 The Ardennes [1951] 1 K.B. 55. 
5 5  Chapelton v. Barry U.D.C. [1940] 1 K.B. 532. 
56 See para.18, above. 
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25. There is another difficulty with the rule which has 
led to its being further qualified. It is that in practice 
important provisions are sometimes omitted when the contract 
itself is reduced into writing. This happens in commercial 
transactionss7 as well as in non-commercial transactions 
between members o f  the same family.58 
offered by Lord Campbell C.J. in Humfrey v. D a l e : -  

An explanation was 
59 

"...the minds of lawyers are under a different 
influence from that which, in spite of them, will 
always influence the practices of traders.... 
The former desire certainty, and would have a 
written contract express all its terms, and desire 
that no parol evidence beyond it should be 
receivable. But merchants and traders, with a 
multiplicity of transactions pressing on them, 
and moving in a narrow circle, and meeting each 
other daily, desire to write little, and leave 
unwritten what they take for granted in every 
contract. 
they will continue to do so . . . .  It is the business 
of Courts reasonably so to shape their rules of 
evidence as to make them suitable to the habits 
of mankind, and such as are not likely to exclude 
the actual facts of the dealings between parties 
when they are to determine on the controversies 
which grow out of them." 

In spite of the lamentations of Judges, 

The courts have indeed sought to adapt the parol evidence 
rule to take account of "the habits of mankind" and its scope 
has been progressively reduced until there is now considerable 
uncertainty as to where it will be applied.60 Thus the 
advantages that the rule may once have had of achieving 
certainty and finality have largely gone. 

57 See, for example, Hutton v. Warren (1836)lM. & W. 446; 
150 E . R .  517 and dictum of Parke-B. quoted in para. 19, 
above. 

58 See, for example, Joscelyne Y. Nissen [1970] 2 Q.B. 86, 
the facts of which are summarisedpara. 13, above. 

59 (1858) 7 E.B. 266, 278-279; 119 E.R. 1246, 1250. 
60 See Part 11, above. 

16 



The agreement of p a r t i e s  

2 6 .  The i n j u s t i c e s  t h a t  would have r e s u l t e d  from an 
i n f l e x i b l e  a p p l i c a t i o n  of t h e  p a r o l  evidence r u l e  have been 
avoided,  i n  many i n s t a n c e s ,  by t h e  c r e a t i o n  of excep t ions  
t o  it. We now c o n s i d e r  whether  t h e  r u l e ,  o r  what i s  l e f t  of 
i t ,  performs a u s e f u l  f u n c t i o n  i n  t h e  s i t u a t i o n s  where i t  
may s t i l l  be a p p l i e d .  

2 7 .  
p a r t l y  one and p a r t l y  t h e  o t h e r  o r  i t  may be made by conduct .  
However i t  i s  made, i t  i s  b ind ing  acco rd ing  t o  t h e  terms t h a t  
t h e  p a r t i e s  have,  e x p r e s s l y  o r  i m p l i e d l y ,  agreed.  Where a l l  
t h e  terms of t h e  agreement a r e  embodied i n  a w r i t t e n  document 
t h e  p a r o l  evidence r u l e  p r e s e n t s  no problem: t h e  terms of  
t h e  document and t h e  terms of t h e  agreement a r e  coex tens ive .  
As a g e n e r a l  r u l e  n e i t h e r  p a r t y  may contend b e f o r e  t h e  c o u r t  
f o r  t h e  i n c l u s i o n  of  terms t h a t  were n o t  agreed n o r  f o r  t h e  
e x c l u s i o n  of terms t h a t  were. P a r o l  Cor indeed any o t h e r )  
evidence i n  s u p p o r t  of such  c o n t e n t i o n s  would be i n a d m i s s i b l e  
because it would be i r r e l e v a n t  and it would be i n a d m i s s i b l e  
on t h e  same ground even i f  t h e  c o n t r a c t  had been agreed o r a l l y  
Thus where t h e r e  i s  no d i sc repancy  between t h e  c o n t r a c t u a l  
document and t h e  terms t h a t  t h e  p a r t i e s  have agreed t h e  p a r o l  
evidence r u l e  mere ly  exc ludes  t h a t  which would be i n a d m i s s i b l e  
anyway. I t  has  no independent  r o l e  i n  such  a s i t u a t i o n ;  it 
i s  t h e  f i f t h  wheel on t h e  coach. 

A c o n t r a c t  may be made o r a l l y  o r  i n  w r i t i n g  o r  

28 .  A more d i f f i c u l t  s i t u a t i o n  i s  c r e a t e d  when t h e  t e n s  
i n  t h e  w r i t t e n  document do n o t  t a l l y  w i t h  t h e  terms t h a t  t h e  
p a r t i e s  agreed.  Which shou ld  p r e v a i l ,  t h e  document o r  t h e  
agreement? 

2 9 .  One v iew is t h a t  t h e  agreement should p r e v a i l  and 
t h a t  t h e  document shou ld  e i t h e r  be ignored  o r  r e c t i f i e d .  
However, i f  t h i s  view were c o r r e c t  t h e  p a r a 1  ev idence . ru l e  

17 



would seem t o  have no f u n c t i o n  a t  a l l .  The argument h a s  been 
n e a t l y  summarised by one l e a r n e d  w r i t e r : -  61 

"Thus, t h e  ' r u l e '  comes t o  t h i s :  when t h e  w r i t i n g  
i s  t h e  whole c o n t r a c t ,  t h e  p a r t i e s  a r e  bound by it 
and p a r o l  ev idence  i s  excluded;  when i t  i s  n o t ,  
evidence of t h e  o t h e r  terms must be admit ted!  To 
say  t h i s  i s  t o  s a y  l i t t l e  more than  t h a t  t h e  p a r t i e s  
a r e  bound, a s  u s u a l ,  by t h e  terms which, from an 
o b j e c t i v e  p o i n t  of view,  were ' i n t ended '  by them t o  
be c o n t r a c t u a l l y  b ind ing ;  and t h e  p e c u l i a r  d i f f i c u l t i e s  
i n t roduced  by t h e  w r i t i n g  have been conjured  away." 

30. The c o n t r a r y  view i s  t h a t  t h e  document should  p r e v a i l  
over  t h e  agreement and t h a t  ev idence  of t h e  agreement should  
n o t  be admi t ted .  Support  f o r  t h i s  view is  t o  be found i n  
r epor t ed  c a s e s  such  as Evans v. Roe6' which we mentioned 
e a r l i e r , 6 3  Smith v. J e f f r  a n d  M e r c a n t i l e  Agency Co.Ltd. 
v .  F l i t w i c k  Chalybeat& I n  a l l  t h e s e  c a s e s  t h e r e  was a 
d iscrepancy  between what t h e  p a r t i e s  had agreed  and what t h e  
document provided.  I n  each case  p a r o l  evidence was admi t ted  
a t  t h e  t r i a l  and a v e r d i c t  was g iven  i n  accordance w i t h  what 
t h e  p a r t i e s  were found t o  have agreed .  On appea l ,  however, t h e  
p a r o l  evidence was i n  each case  h e l d  inadmiss ib l e  and t h e  
d e c i s i o n  w a s  r eve r sed  on t h e  ground t h a t  t h e  cour t  could  on ly  
g ive  e f f e c t  t o  t h e  terms t h a t  were t o  be found i n  t h e  w r i t t e n  
document. The document p r e v a i l e d  over  t h e  agreement.  

31. There a r e  a t  l e a s t  t h r e e  r e p o r t e d  cases  s i n c e  1900 
i n  which t h e  p a r o l  evidence r u l e  h a s  been a p p l i e d  t o  exc lude  
ev idence  of t h e  terms on which t h e  p a r t i e s  were found, a s  a 
f a c t ,  t o  have agreed .  
t h a t  Miss Newman, t h e  p l a i n t i f f ,  had s igned  a w r i t t e n  agreement 

I n  Newman v. G a t t i 6 6  t h e  f a c t s  were 

61 K.W.Wedderburn, " C o l l a t e r a l  Con t rac t s " ,  [1959] C . L . J .  58 ,  
60-61. 

62 (1872) L . R .  7 C.P .  138. 
63 Para.8,  above. 
64 (1846) 15 M. & W. 561; 153 E.R. 972. 
65 (1897) 1 4  T .L .R .  90. 
6 6  (1907) 2 4  T .L .R .  1 8 .  
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with t h e  defendant  t o  be unders tudy  f o r  t h e  l ead ing  l ady  i n  
"The B e l l e  of Mayfair".  Before  s i g n i n g  t h e  agreement she  
demurred a t  t h e  s a l a r y  t h a t  she  w a s  o f f e r e d  bu t  t h e  de fendan t ' s  
manager gave h e r  an o r a l  unde r t ak ing ,  as t h e  j u r y  found,  t h a t  
t h e  term of he r  engagement would g ive  h e r  t h e  r i g h t  t o  c l a im 
t h e  p a r t  i f  t h e  l e a d i n g  l ady  f e l l  ill. The l ead ing  l ady  d i d  
f a l l  ill and f o r  two weeks t h e  p l a i n t i f f  took h e r  p l a c e  bu t  
t hen  t h e  defendant  gave t h e  p a r t  t o  ano the r  l ady  f o r  t h e  r e s t  
of t h e  run. The p l a i n t i f f ' s  c l a im f o r  damages was s u c c e s s f u l  
a t  t h e  t r i a l  bu t  t h e  Court  of Appeal r eve r sed  t h e  d e c i s i o n .  
I t  was h e l d  t h a t  s i n c e  t h e  r i g h t  t o  p l a y  t h e  p a r t  was n o t  
r e f e r r e d  t o  i n  t h e  w r i t t e n  agreement t h e  evidence of it was 
inadmiss ib l e .  

3 2 .  Another d e c i s i o n  i n  t h e  same y e a r  was Henderson v. 
A r t h u r . 6 7  The p l a i n t i f f  l e t  c e r t a i n  premises  t o  t h e  defendant  
a t  a y e a r l y  r e n t  payable  q u a r t e r l y  i n  advance. Before s i g n i n g  
t h e  l e a s e  t h e  defendant  made an  agreement w i t h  t h e  p l a i n t i f f ,  
o r a l l y ,  t h a t  he would accep t  t h e  q u a r t e r l y  payments i f  made on 
t h e  quar te r -days  n o t  i n  cash  b u t  by b i l l  payable  a t  t h r e e  
months. I n  t h e  event  when t h e  defendant  t e n d e r e d  such a b i l l  
t h e  p l a i n t i f f  r e fused  t o  accep t  i t  and sued f o r  cash  i n s t e a d .  
The t r i a l  judge found t h e  agreement proved and gave judgment 
f o r  t h e  defendant .  The Court  of Appeal r eve r sed  h i s  dec i s ion .  
C o l l i n s  M.R. s a i d  "Assuming t h a t  t h e r e  was i n  f a c t  an agreement ,  
t h e  q u e s t i o n  i s  whether  i t  i s  l e g a l l y  a v a i l a b l e  f o r  t h e  purpose 
of d e f e a t i n g  t h e  c la im of t h e  l e s s o r  upon t h e  covenant." 
The Court  h e l d  t h a t  i t  was n o t .  

68 

3 3 .  The t h i r d  case ,  H i t c h i n g s  & Coul thu r s t  Co. v. Nor thern  
Lea ther  Co. of  America and D o u s h k e ~ s , ~ ~  concerned a promissory 
n o t e .  The p l a i n t i f f s  had s u p p l i e d  the defendant  company w i t h  

. ~~ ~~~ 

67 [1907] 1 K.B. 10. 
68 Ibid., a t  p.12. 
69 [1914]  3 K.B.  907. 
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goods. A promissory n o t e  (by way of payment) was made payable  
t o  t h e  p l a i n t i f f s  by t h e  defendant  company and indorsed  by t h e  
o t h e r  defendant  M r  Doushkess. A t  t h e  t r i a l  M r  Doushkess adduced 
ev idence  of an o r a l  agreement w i t h  t h e  p l a i n t i f f s ,  contemporaneous 
w i t h  t h e  promissory n o t e ,  t h a t  he would n o t  be c a l l e d  upon t o  
pay if t h e  goods were no t  up t o  sample,  which t h e y  were no t .  
The c o u r t  h e l d  t h a t  t h e  agreement could  n o t  be r e l i e d  on because 
ev idence  of it was excluded by t h e  p a r o l  ev idence  r u l e .  70 

34.  None of t h e  c a s e s  c i t e d  i n  t h e  preceding  paragraphs  
have been r eve r sed  subsequent ly  s o  they  a r e ,  presumably,  s t i l l  
good l a w , 7 1  a l t h o u g h  they  may be hard  t o  r e c o n c i l e  w i t h  some 
of t h e  o t h e r  d e c i s i o n s  t o  which we r e f e r r e d  i n  P a r t  I I . 7 2  If 
t h e  e f f e c t  of t h e  p a r o l  ev idence  r u l e  is t h a t  t h e  document must 
p r e v a i l  over  t h e  agreement ,  as t h e  cases  j u s t  c i t e d  sugges t ,  
t h i s  d i s p o s e s  of one of t h e  arguments i n  suppor t  of t h e  p a r o l  
evidence r u l e ,  namely t h a t  it g ives  e f f e c t  t o  t h e  agreement o f  
t h e  p a r t i e s ; 7 3  i n  p r a c t i c e  it does t h e  oppos i t e .  Thus it may 
only  be j u s t i f i e d  on t h e  pragmat ic  ground t h a t  it keeps the  
d i s p u t e s  between t h e  p a r t i e s  w i t h i n  r easonab le  bounds and t h a t  
i t s  gene ra l  convenience j u s t i f i e s  t h e  ha rdsh ip  t h a t  may r e s u l t  
i n  a few cases .  74 

Modern developments 

35. 
t h e  c o u r t s  t o  concede t h e  e x i s t e n c e  of t h e  r u l e  bu t  t o  f i n d  
t h a t  t h e  case  be fo re  them comes w i t h i n  one of t h e  except ions  

Modern r e p o r t e d  c a s e s  show a tendency on t h e  p a r t  of 

70 If ,  however, t h e  agreement had been t o  t h e  e f f e c t  t h a t  t h e  
promissory n o t e  w a s  t o  be i n  suspense  evidence of it would, 
a p p a r e n t l y ,  have been admi t ted  by v i r t u e  of s e c t i o n  2112) 
of t h e  B i l l s  of Exchange A c t  1882. 

7 1  See a l s o  Hutton v. Wat l in  119481 Ch.26, 29-30, i n  which t h e  
r u l e  was a p p l d  a n d e v i d e n c e  was r e j e c t e d  a s  
i nadmiss ib l e .  

72 I n  p a r t i c u l a r  t hose  mentioned i n  pa ra .  10, above. 
73 Para .  2 2 ,  above. 
74  Para .  2 3 ,  above. 
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t o  it. The t r e n d  i n  r e c e n t  re forms of  t h e  law of  ev idence  has  
been t o  remove a r t i f i c i a l  r u l e s  t h a t  p reven t  t h e  c o u r t s  from 
g e t t i n g  a t  t h e  t r u t h .  The r e l a x a t i o n  of t h e  r u l e  a g a i n s t  
hearsay  evidence i n  c i v i l  c a s e s 7 =  may be seen  a s  p a r t  of a 
g e n e r a l  movement towards making t h e  a d m i s s i b i l i t y  of  ev idence  
t u r n  on r e l evance  and r e l evance  a lone .  The g radua l  e r o s i o n  of 
t h e  p a r o l  evidence r u l e  by t h e  development of excep t ions  may be 
p a r t  o f  t h a t  same movement. Indeed where p a r o l  ev idence  i s  
admi t ted  it i s  sometimes j u s t i f i e d  nowadays no t  on t h e  t e c h n i c a l  
ground t h a t  t h e  case  f a l l s  w i t h i n  one of t h e  excep t ions  t o  t h e  
p a r o l  evidence r u l e  b u t  on broader  p r i n c i p l e s  of j u s t i c e .  For 
example i n  Mendelssohn v. Normand L t d . 7 6  t h e  p l a i n t i f f  based h i s  
c a s e ,  i n  p a r t ,  on an o r a l  war ran ty  t h a t  was i n c o n s i s t e n t  w i t h  
a c o n d i t i o n  i n  t h e  c o n t r a c t u a l  document on which t h e  defendant  
r e l i e d .  The Court of Appeal h e l d  t h a t  h i s  c l a im succeeded 
d e s p i t e  t h e  c o n d i t i o n  i n  t h e  document and Lord Denning M.R. s a i d : -  

"The r eason  is  because  t h e  o r a l  promise o r  
r e p r e s e n t a t i o n  has  a d e c i s i v e  i n f l u e n c e  on t h e  
t r a n s a c t i o n  - it is t h e  ve ry  t h i n g  t h a t  induces 
t h e  o t h e r  t o  c o n t r a c t  - and it would be most 
u n j u s t  t o  a l low t h e  maker t o  go back on i t .  
The p r i n t e d  c o n d i t i o n  is r e j e c t e d  because it i s  
repugnant  t o  t h e  expres s  o r a l  promise o r  
r e p r e s e n t  a t  ion .  '' 7 7 

36 .  The c o u r t s '  approach i n  Mendelssohn v. Normand Ltd.  
makes u s  wonder whether c a s e s  such a s  those  c i t e d  i n  paragraphs  
30 t o  33 might n o t  be dec ided  d i f f e r e n t l y  i f  they  were t r i e d  
today .  On t h e  o t h e r  hand it be t h a t  t h e  r u l e  can s t i l l  be 
r e l i e d  on a t  t h e  p r e s e n t  t ime t o  exc lude  o therwise  r e l e v a n t  
evidence of what i t  was t h a t  t h e  p a r t i e s  agreed;  t h i s  u n a t t r a c t i v e  
c h a r a c t e r i s t i c  of t h e  r u l e  may s t i l l  e x i s t .  

75 See the.  1 3 t h  Report  of  t h e  Law Reform Committee on Hearsay 
Evidence i n  C i v i l  Proceedings  (19661, Cmnd.2964, para .6  
and t h e  p r o v i s i o n s  of t h e  C i v i l  Evidence Act 1968 .  

76 [1970] 1 Q.B. 1 7 7 .  
77  Ibid., a t  p.184. 
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I PART I V  -THE ABOLITION OF THE RULE 

The va lue  o f  w r i t i n g  

37. So f a r  w e  have been d i s c u s s i n g  t h e  advantages and 
d isadvantages  of t h e  p a r o l  ev idence  r u l e ,  n o t  t h e  advantages 
and d isadvantages  of having c o n t r a c t s  pu t  i n  w r i t i n g .  We accept  
t h a t  i t  is o f t e n  impor tan t  t o  t h e  p a r t i e s  t h a t  t h e i r  c o n t r a c t  
should  be put  i n  w r i t i n g  a s  a f i n a l  r eco rd  of t h e i r  agreement 
and t h a t  t h e r e  a r e  obvious advantages i n  having documentary 
evidence of  what was agreed .  Where an agreement has  been 
reduced i n t o  w r i t i n g  t h e  v e r y  appearance of  t h e  t h i n g  w i l l  t e l l  
i n  i t s  favour .  I f  it looks  l i k e  a complete r eco rd  o f  what was 
agreed  t h e  c o u r t  w i l l  i n f e r  t h a t  t h i s  i s  what it probably  i s  
and cogent  evidence w i l l  u s u a l l y  be needed t o  show t h a t  it i s  
incomplete  o r  i n a c c u r a t e  o r ,  a s  t h e  case  may be ,  t h a t  i t  i s  n o t  
a c o n t r a c t  a t  a l l .  This  i s  n o t  a m a t t e r  of law bu t  of common 
sense .  But i s  t h e  p a r o l  ev idence  r u l e  a u s e f u l  ad junc t  t o  t h e  
o rd ina ry  p r i n c i p l e s  of common sense  which a r e  a p p l i e d  by t h e  
c o u r t s  when e v a l u a t i n g  documentary ev idence?  

38. I t  has  been s a i d  t h a t  t h e  p a r o l  evidence r u l e  has  
bequeathed t o  t h e  modern law a presumption t h a t  a document 
which looks l i k e  a c o n t r a c t  i s  t o  be t r e a t e d  as  t h e  whole 
c o n t r a c t ,  bu t  t h a t  t h e  presumption may be r e b ~ t t e d . ' ~  
may be so ,  bu t  t h e  r u l e  i t s e l f  seems t o  make t h e  presumption 
i n t o  a m a t t e r  of l e g a l  t e c h n i c a l i t y  of unnecessary complexi ty  
L e t  u s  s a y  t h a t  t h e  p l a i n t i f f  r e l i e s  on a w r i t t e n  document a s  
t h e  c o n t r a c t  made between h imsel f  and t%e defendant  and t h a t  
t h e  defendant  s eeks  t o  adduce p a r o l  evidence t o  t h e  e f f e c t  

This  

78 K.W.Wedderburn, " C o l l a t e r a l  Cont rac ts" ,  [1959] C.L.  J .  
58, 62. See t o o  Dean Hale ,  "The Pa ro l  Evidence Rule", 
(1925) 4 Oregon L. Rev. 91. 
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t h a t  d i f f e r e n t  o r  a d d i t i o n a l  terms were agreed  o r a l l y .  
evidence can be brought  w i t h i n  one of t h e  excep t ions  t o  t h e  
r u l e  i t  w i l l  be admiss ib l e ,  o the rwise  it w i l l  be  inadmiss ib l e .  
The c o u r t  cannot  g ive  a r u l i n g  on t h e  ques t ion  of i n a d m i s s i b i l i t y  
wi thout  knowing what t h e  ev idence  i s  and s o  t h e  evidence w i l l  
normally be r e c e i v e d  de bene e s s e .  If t h e  p a r o l  evidence i s  
convincing and b r i n g s  t h e  de fendan t ' s  ca se  w i t h i n  one o f  t h e  
excep t ions  t o  t h e  r u l e  t h e  c o u r t  w i l l  h o l d  t h a t  it is  admiss ib l e  
and,  u n l e s s  it is  e f f e c t i v e l y  answered by t h e  p l a i n t i f f ,  w i l l  
f u r t h e r  ho ld  t h a t  t h e  presumption t h a t  t h e  w r i t t e n  document was 
t h e  whole c o n t r a c t  has  been r e b u t t e d .  

I f  t h e  

39. Where t h e  c o u r t  ho lds  t h a t  t h e  p a r o l  ev idence  comes 
w i t h i n  one of t h e  except ions  t h e  u l t i m a t e  r e s u l t  i s  t h e  same 
a s  i f  t h e r e  were no p a r o l  evidence r u l e .  Where t h e  cour t  
r e j e c t s  t h e  ev idence  t h e r e  has  been no a p p r e c i a b l e  sav ing  of 
c o s t s  because t h e  evidence w i l l  u s u a l l y  have been r e c e i v e d ,  
a l b e i t  de bene e s s e .  Nor h a s  t h e r e  been a narrowing o f  t h e  
i s s u e s .  On t h e  c o n t r a r y ,  i n  a d d i t i o n  t o  t h e  ques t ion  whether  
t h e  document i s  a f u l l  and a c c u r a t e  r eco rd  of  t h e  agreement 
t h e r e  i s  t h e  ques t ion  whether  t h e  p a r o l  evidence i s  t e c h n i c a l l y  
admiss ib l e .  I f  t h e  r u l e  cannot  be j u s t i f i e d  on t h e  ground t h a t  
it g i v e s  e f f e c t  t o  t h e  agreement o f  t h e  p a r t i e s 7 '  can it be 
j u s t i f i e d  on t h e  o t h e r  main ground t h a t  it narrows t h e  i s s u e s  
between t h e  p a r t i e s  and saves  costs?* '  Our p r o v i s i o n a l  
conclus ion  i s  t h a t  i t  cannot .  

40. Whi ls t  we have doubts  about  t h e  p a r o l  evidence r u l e  
we do n o t  doubt t h a t  w r i t t e n  agreements should  b ind  t h e  p a r t i e s  
t o  what t h e y  have agreed .  Where a l l  t h e  terms have been 
a c c u r a t e l y  recorded  i n  a w r i t t e n  c o n t r a c t  t h a t  c o n t r a c t  should  
be b inding  a s  it i s  under  e x i s t i n g  law. Evidence of d i f f e r e n t  

79 Paras .22 and 2 6  t o  3 4 ,  above. 
80 Para.23,  above. 
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o r  a d d i t i o n a l  terms t h a t  might have been agreed ,  bu t  were n o t ,  

must be i r r e l e v a n t  and acco rd ing ly  inadmiss ib l e ;  i n  t h i s  s e n s e  
t h e  document i s  e x c l u s i v e  of  o t h e r  ev idence .  However our  
p r o v i s i o n a l  conclus ion  i s  t h a t  t h e  e x c l u s i v i t y  o f  w r i t i n g  should  
be j u s t i f i e d  n o t  by t h e  p a r o l  ev idence  r u l e  o r  any t e c h n i c a l  
presumption b u t  by t h e  f a c t  t h a t  t h e  p a r t i e s  have agreed  upon 
t h e  w r i t i n g  a s  t he  r eco rd  of a l l  they  wish t o  be bound by. 

The consequences of  a b o l i s h i n g  t h e  r u l e  

4 1 .  The consequences of a b o l i s h i n g  t h e  p a r o l  evidence r u l e  
would be t h a t  ve ry  many cases  would be decided e x a c t l y  a s  t hey  
a r e  today ,  e i t h e r  where t h e  w r i t i n g  p r e v a i l s  over  o r a l  evidence 
(not  because t h e  o r a l  ev idence  i s  excluded b u t  because t h i s  
g ives  e f f e c t  t o  what t h e  p a r t i e s  a r e  found t o  have agreed)  o r  
where t h e  o r a l  ev idence  p r e v a i l s  over  t h e  w r i t i n g  (not  because 
t h e  c o u r t s  have d i s c o v e r e d  an excep t ion  t o  t h e  p a r o l  evidence 
r u l e  b u t  aga in  because t h i s  g ives  e f f e c t  t o  what t h e  p a r t i e s  
a r e  found t o  have ag reed ) .  

4 2 .  
decided d i f f e r e n t l y ,  and we t h i n k  t h a t  t h i s  i s  r i g h t .  Neve r the l e s s  
we do no t  envisage  any inconvenience  r e s u l t i n g .  Where t h e  
p a r t i e s  p u t  t h e i r  c o n t r a c t  i n  w r i t i n g  i n  o rde r  t o  achieve  
c e r t a i n t y ,  we would expec t  t h e  c o u r t s  t o  cont inue  t o  uphold 
t h e  document so  a s  t o  g ive  e f f e c t  t o  what t h e  p a r t i e s  themselves  
wanted t o  ach ieve .  This  would apply  t o  most commercial 
t r a n s a c t i o n s  where w r i t i n g  was used.  With b i l l s  o f  l a d i n g  and 
b i l l s  of exchange c e r t a i n t y  i s  of p a r t i c u l a r  importance because 
t h e  documents may be t r a n s f e r r e d  by one of  t h e  o r i g i n a l  p a r t i e s  
t o  someone e l s e ,  bu t  t h e  a b o l i t i o n  of t h e  p a r o l  ev idence  r u l e  
would no t  i n  t h e  normal way a f f e c t  t h e  t r a n s f e r e e  of such 
documents. S e c t i o n  1 of  t h e  B i l l s  o f  Lading Act 1855 g ives  
t h e  t r a n s f e r e e  of  a b i l l  of l a d i n g  r i g h t s  and d u t i e s  vis- ; -vis  

Some c a s e s ,  such as  Evans v .  Roe,” would no doubt be 

81 ( 1 8 7 2 )  L.R.  7 C.P.  138; p a r a .  8 ,  above. 
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t h e  c a r r i e r  a s  if a c o n t r a c t  Ln t h e  terms s e t  o u t  i n  t h e  b i l l  
o f  l a d i n g  had a t  t h e  tZme of s u p m e n t  been made with h i m s e l f , 8 2  
s o  he would n o t  be  a f f e c t e d  by t e r n s  wfiich were agreed  o r a l l y  
between t h e  o r i g i n a l  pa-r t ies  and n o t  i n c l u d e d  i n  t h e  b i l l  of 
l a d i n g ,  A s  f o r  b i l l s  of  exchange, a l t h o u g h  evidence of terms 
agreed o r a l l y  between t h e  o r i g i n a l  p a r t i e s  t o  t h e  b i l l  would 
be admi t ted  more r e a d i l y  than a t  p r e s e n t 8 3  t h e  r i g h t s  of  t h e  
h o l d e r  i n  due course84  would remain t h e  same a s  under  t h e  
e x i s t i n g  law.85 
p o s s i b l e  p o i n t s  of d i f f i c u l t y .  

We should  welcome comments on t h e s e  and o t h e r  

P r o v i s i o n a l  recommendation 

43. 
r u l e  no longer  s e r v e s  any u s e f u l  purpose .  I t  i s  a t e c h n i c a l  
r u l e  of u n c e r t a i n  ambit  which,  a t  b e s t ,  adds t o  t h e  compl ica t ions  
of l i t i g a t i o n  w i t h o u t  a f f e c t i n g  t h e  outcome and, a t  w o r s t ,  
p r e v e n t s  t h e  c o u r t s  from g e t t i n g  a t  t h e  t r u t h .  We accord ingly  
make t h e  p r o v i s i o n a l  recommendation t h a t  it should  be  a b o l i s h e d .  

Our p r o v i s i o n a l  c o n c l u s i o n  i s  t h a t  t h e  p a r o l  evidence 

82 S c r u t t o n  on C h a r t e r p a r t i e s  (18th  ed. ,  1974) ,  p .61.  
8 3  See ,  f o r  example,  H i t c h i n  s & C o u l t h u r s t  Co. v .  Nor thern  

Lea ther  Co. of Ame-9m 3 K.B. 907; 
p a r a .  33, above. 

84 “A h o l d e r  who has  taken  a b i l l ,  complete and r e g u l a r  on 
the f a c e  of i t ,  under  t h e  f o l l o w i n g  c o n d i t i o n s ;  namely 

(a) That  he became t h e  h o l d e r  of  it b e f o r e  it was 
overdue,  and w i t h o u t  n o t i c e  t h a t  it had been 
p r e v i o u s l y  d ishonoured ,  i f  such was t h e  f a c t :  

(b) That  he took t h e  b i l l  i n  good f a i t h  and f o r  v a l u e ,  
and t h a t  a t  t h e  t ime t h e  b i l l  was n e g o t i a t e d  t o  
him he had no n o t i c e  o f  any d e f e c t  i n  t h e  t i t l e  of  
t h e  person  who n e g o t i a t e d  it.” 

B i l l s  of Exchange Act 1882,  s . 2 9 ( 1 ) .  
85 A s  between immediate p a r t i e s  and a s  r e g a r d s  a remote 

p a r t y  o t h e r  t h a n  a h o l d e r  i n  due course  p a r o l  ev idence  
may be  adduced t o  show t h a t  d e l i v e r y  of  t h e  b i l l  w a s  
c o n d i t i o n a l  o r  f o r  a s p e c i a l  purpose o n l y  and n o t  f o r  t h e  
purpose of t r a n s f e r r i n g  t h e  p r o p e r t y  i n  t h e  bi l l .However ,  
s o  f a r  a s  a h o l d e r  i n  due c o u r s e  i s  concerned,  a v a l i d  
d e l i v e r y  of t h e  b i l l  by a l l  p a r t i e s  p r i o r  t o  him, S O  a s  
t o  make them l i a b l e  t o  him, i s  conclus4vely  presumed. 
B i l l s  of  Exchange Act 1882, s.21(2) .  
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PART y - S m , R T  OF CONCLUSIONS 

44.  
on which comments and c r i t i c i s m s  would be welcomed. 

We end with a summary of our  p r o v i s i o n a l  conc lus ions ,  

Summary o f  conc lus ions  

The scope of t h e  p a r o l  evidence r u l e  has  been 
s o  g r e a t l y  reduced by excep t ions  a s  t o  l e a d  
t o  u n c e r t a i n t y  i n  t h e  e x i s t i n g  law (paras .10  
t o  2 1 1 ;  

The adyantages t h a t  t h e  r u l e  may once have 
had of ach iev ing  c e r t a i n t y  a n d ' f i n a l i t y  have 
l a r g e l y  gone (pa ras .  2 2  t o  25 )  ; 

The d isadvantage  of  t h e  r u l e ,  t h a t  it p reven t s  
t h e  p a r t i e s  from proving  t h e  terms of  t h e i r  
agreement ,  may s t i l l  e x i s t  i n  some cases  (pa ras .  
26 t o  3 6 ) ;  

Where t h e r e  i s  a w r i t t e n  agreement t h e  r e j e c t i o n  
of ev idence  t o  add t o ,  va ry ,  c o n t r a d i c t  o r  
s u b t r a c t  from i t s  terms should  be j u s t i f i e d  no t  
by t h e  p a r o l  ev idence  r u l e  bu t  by t h e  f a c t  t h a t  
t h e  p a r t i e s  have agreed  upon t h e  w r i t i n g  as a 
r eco rd  of a l l  t h e y  wish t o  be bound by (pa ras .  
3 7  t o  4 0 ) ;  

The a b o l i t i o n  of t h e  r u l e  would produce t h e  same 
r e s u l t  i n  many c a s e s  bu t  i n  some cases  i t  might 
l e a d  t o  a d i f f e r e n t  and more j u s t  r e s u l t  (pa ras .  
4 1  t o  42 ) ;  

The p a r o l  ev idence  r u l e  should  be abo l i shed  (para .  
43) .  
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