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THE LAW COMMISSION 

W O R K I N G  PAPER N O .  76 

FAMILY  LAW^ 

TIME RESTRICTIONS ON PRESENTATION OF 
DIVORCE AND NULLITY PETITIONS 

PART I : INTRODUCTION 

1. This working paper  i s  concerned with two time 
r e s t r i c t i o n s  which may a f f e c t  t he  b r ing ing  of  proceedings 
under t h e  Matrimonial Causes Act 1973: f i r s t ,  t h e  r u l e  
which p r o h i b i t s  the  p r e s e n t a t i o n  o f  a p e t i t i o n  f o r  d ivorce  
wi th in  th ree  yea r s  o f  marriage un le s s  a case o f  excep t iona l  
hardship o r  excep t iona l  dep rav i ty  i s  made ou t2  and, secondly ,  
t h e  r u l e  t h a t  proceedings f o r  n u l l i t y  must i n  c e r t a i n  cases 
be brought w i t h i n  t h r e e  yea r s  from the  d a t e  of t he  
marriage.  3 

2 .  Discussion of  the  t h r e e  y e a r  r e s t r i c t i o n  on the  
p r e s e n t a t i o n  of  d ivorce  p e t i t i o n s  n e c e s s a r i l y  involves  some 

4 examination o f  t he  po l i cy  o b j e c t i v e s  o f  a good d ivorce  law, 
b u t  we consider  t h a t  t he  t h r e e  y e a r  r e s t r i c t i o n  can u s e f u l l y  
be considered by i t s e l f  as  a s e p a r a t e  i s sue .  There has i n  

1 Item X I X  o f  t h e  Second Programme 
2 Matrimonial Causes A c t  1973, s . 3  which i s  s e t  o u t  

3 Ibid., s .13(2) .  Sec t s .  1 2  and 13  of t h e  A c t  a r e  s e t  
i n  Appendix 1 t o  t h i s  paper.  

ou t  i n  Appendix 2 t o  t h i s  paper.  
4 See Reform of the  Grounds f o r  Divorce: The F i e l d  o f  

Choice Law Com. No.6(1966 C mnd. 3123 paras .  1 3  -18. 
( T h i s r e p o r t  i s  r e f e r r e d  t: h e r e a f t e r  as The F i e l d  of  
Choice). 
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5 r ecen t  yea r s  been mounting c r i t i c i s m  of  the  r e s t r i c t i o n ,  
which da te s  back t o  1937. Any reform would be l i m i t e d  i n  
scope and would n o t  n e c e s s i t a t e  change i n  the  law r e l a t i n g  
t o  the  ground f o r  d ivo rce ,  though we in t end  as p a r t  of our 
t a sk  of  keeping the  law under review6 t o  ca r ry  ou t  a general  
examination of the  law governing the  a v a i l a b i l i t y  of d ivo rce ,  
i n i t i a l l y  by way of  a working paper  which w i l l  analyse the  
opera t ion  of the  p r e s e n t  law and consider  op t ions  f o r  reform. 
We hope t h a t  t h a t  working paper  w i l l  h e l p  t o  s t i m u l a t e  
informed d iscuss ion  of t he  major i s s u e s  o f  p o l i c y  involved, 
b u t  i t  seems t o  us  i n e v i t a b l e  t h a t  t he  p u b l i c  debate on those  
i s s u e s  w i l l  be lengthy. However, i n  our view the re  i s  no 
s u f f i c i e n t  reason t o  postpone reform of t h e  t h r e e  yea r  
r e s t r i c t i o n  which ( f o r  t he  reasons d i scussed  below) we 
be l i eve  t o  be d e s i r a b l e .  

7 

3. I t  i s  r i g h t  t o  p o i n t  ou t  a t  the  o u t s e t  t h a t  the  
Law Commission d i d  give cons ide ra t ion  t o  the  th ree  y e a r  
r u l e  i n  divorce some t h i r t e e n  yea r s  ago i n  The F i e l d  of  Choice, 
and then recommended9 t h a t  i t  should be r e t a ined .  

8 

However the  

See B i l l  Mortlock, The I n s i d e  of  Divorce: A C r i t i c a l  
Examination o f  the  System (1972) pp.11-15; Mary Hayes, 
"Res t r i c t ions  on P e t i t i o n s  f o r  Divorce wi th in  Three Years 
o f  Marriage"(1974) 4 Fam. Law 103; J . G .  M i l l e r ,  "The 
R e s t r i c t i o n  on P e t i t i o n s  f o r  Divorce w i t h i n  Three Years of 
Marriage" (1975) 4 Anglo-American Law Review 163; M.D.A. 
Freeman, "When Marriage F a i l s  - Some Legal Responses t o  
Marriage Breakdown" [1978] C. L.P. 109, 119-20; Terence 
Ingman, "Divorce wi th in  the  F i r s t  Three Years o f  Marriage" 
(1979) 9 Fam. Law 165. 
Law Commissions Act 1965, s . 3 (1 ) .  
Our dec i s ion  t o  undertake t h i s  review was announced i n  our 
Fourteenth Annual Report (1980) Law Com. No. 97,  para .  2 .24 .  
Law Com. No. 6 (1966) Cmnd.3123. 

Ibid., para.19. 
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experience of the  d ivorce  reform l e g i s l a t i o n "  s ince  1 9 7 1  
(when the  Divorce Reform Act 1 9 6 9  came i n t o  fo rce )  and 
p a r t i c u l a r l y  the  a p p l i c a t i o n  o f  the  " s p e c i a l  procedure" t o  
undefended cases," has  introduced a new dimension which, 
i n  our view, makes i t  appropr i a t e  f o r  us  now t o  re-examine 
t h i s  ru l e .  

4.  I t  should a l s o  be po in ted  ou t  t h a t  the  Commission 
examined the whole o f  the  law of  n u l l i t y  i n  1970 i n  i t s  Report 
on N u l l i t y  of Marriage." 
p e t i t i o n s  on c e r t a i n  grounds should be brought w i th in  th ree  
yea r s  of the  marr iage ,  without  any except ion t o  cover the 
case where a p a r t y  was under a d i s a b i l i t y .  The reason why 
we th ink  i t  appropr i a t e  t o  re-examine t h i s  l i m i t e d  t o p i c  a t  
t h i s  s t a g e  i s  t h a t  t he re  i s  now evidence t h a t  a time l i m i t  
may cause hardship where the  p e t i t i o n e r  s u f f e r s  from mental 
i n  cap a c i  t y  . 

That Report proposed t h a t  n u l l i t y  

I 

I 

I 

I Arrangement of  the  working paper  

5 .  I n  P a r t  I1 of  t h i s  paper  we examine the  h i s t o r y  of  
the th ree  y e a r  r u l e  i n  d ivo rce ,  i t s  working i n  p rac t i ce ,  and 
the  experience elsewhere i n  the  United Kingdom; and we p r e s e n t  
a f i e l d  of choice which canvasses the  p o s s i b i l i t i e s  f o r  reform. 
In P a r t  I11 we d e a l  with the  r u l e  r e l a t i n g  t o  n u l l i t y  proceedings 
i n  cases of mental i ncapac i ty  and propose reform. 

10 Divorce Reform Act 1969; now conso l ida t ed  i n  the  

11 See para .  26, below. 
1 2  Law Com. No. 33 (1970). 

Matrimonial Causes Act 1973. 
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PART 11: THE THREE YEAR RULE I N  DIVORCE 

(1) The h i s t o r y  and previous cons ide ra t iou  o f  the r u l e  

(a) The Matrimonial Causes Act 1937 

6 .  U n t i l  the pas s ing  of t he  Matrimonial Causes Act 
1937 t h e r e  was no time r e s t r i c t i o n  on the  p r e s e n t a t i o n  of a 
d ivorce  p e t i t i o n ;  a p e t i t i o n  could be p re sen ted  w i t h i n  
months ( o r  even days) of  the  marriage ceremony i f  i t  was 
based on one of the  ( then  very r e s t r i c t e d )  grounds f o r  
d ivorce .  The 1937 A c t  considerably extended the  grounds on 
which a decree of d ivorce  could be granted13 and introduced 
the  p re sen t  time r e s t r i c t i o n .  The par l iamentary h i s t o r y  of  
the l e g i s l a t i o n  i s  of  some importance. The B i l l  l ead ing  t o  
the  Act,  introduced by S i r  Alan Herbert  (as  he l a t e r  became), 
d id  n o t  o r i g i n a l l y  conta in  a time r e s t r i c t i o n .  However, a 
c lause  was proposed whose e f f e c t  would have been t o  impose 
an absolu te  b a r  on d ivorce  proceedings w i t h i n  , f i v e  yea r s  of 
marriage.  This proposal  was a compromise p rov i s ion ,  intended 
t o  s a t i s f y  some of  those opposed t o  extending the  grounds f o r  
d ivorce ,  and seems t o  have been e f f e c t i v e  i n  s o  doing i n  the  
House of  Commons.14 
House of  Lords the  new c lause  was sha rp ly  c r i t i c i s e d ,  

When the  B i l l  was considered by t h e  

13  Broadly speaking ,  be fo re  the  1937 Act adu l t e ry  was the  
ch ief  ground f o r  d ivorce  by e i t h e r  spouse; the  Act 
introduced the  s e p a r a t e  grounds of c r u e l t y ,  t h ree  y e a r s '  
dese r t ion  and incu rab le  i n s a n i t y .  These remained the  
b a s i s  of the  d ivorce  law u n t i l  1 January 1 9 7 1 ,  when the 
Divorce Reform Act 1 9 6 9  came i n t o  fo rce .  

o f  the passing of  t h e  Act. The au thor  commented "...We 
should n o t  have got  a Second Reading without  i t  ( t h e  
r e s t r i c t i o n ) ,  o r  a f t e r  t h a t  passed through the  Committee 
s t age  as smoothly as we did". ( i b i d . ,  a t  p.65).  The l o w  
proport ion of  marriages d i s s o l v E n  the  f i r s t  f i v e  years  
of marriage persuaded S i r  Alan Herbert  t o  suppor t  t he  
r e s t r i c t i o n  (G). 

1 4  See A . P .  Herber t :  The Ayes Have I t  (1937) f o r  an account 
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p a r t i c u l a r l y  by Lord Atk in ,  a Lord of  Appeal.15 
was f o r c e f u l l y  made t h a t  t he  cases  where d ivorce  was sought 
e a r l y  i n  t h e  marriage were very  o f t e n  the  worst  cases coming 
be fo re  the  cour t s .16  In  the  r e s u l t  a f u r t h e r  compromise was 
made; t he  suggested f i v e  y e a r  pe r iod  was reduced t o  t h r e e  
yea r s  and the  cour t  w a s  given a d i s c r e t i o n  t o  allow the  
p r e s e n t a t i o n  of  a p e t i t i o n  wi th in  t h a t  pe r iod  i f  s a t i s f i e d  
t h a t  t h e  case f e l l  w i th in  the  s t i p u l a t e d  ca t egor i e s  of 
excep t iona l  hardship o r  excep t iona l  depravi ty .  

The p o i n t  

(b) The Denning Committee 

7. The t h r e e  yea r  r u l e  was subsequent ly  reviewed i n  
1946 by the  Denning Committee17 who made minor c r i t i c i s m s  of 
the  way the  r u l e  operated and recommended procedural  amendments 

19 which were l a t e r  implemented. 

18 

(c)  The Morton Commission 

8. The nex t  examination o f  t he  t h r e e  y e a r  rule came 
with the  Morton Commission Report i n  1956." 
Commission's view was t h a t  the  r u l e  had a " s t a b i l i s i n g  e f f e c t "  

The Morton 

1 5  I b i d . ,  pp. 182-183; Hansard ( H . L . )  ~ 0 1 . 1 0 5  (1936-7) co l s .  
m 8 4 8 ;  he thought t h a t  t he  c lause  was " t e r r i b l e "  and 
"a kind of 1 2 ;  p e r  cent .  d i scoun t  o f f e r e d  t o  the  
opponents of the  B i l l "  (ibid., cols.755, 7 5 8 ) .  

Hansard (H.L.) vo l .  105, co l .  755 per Lord Atkin. 

In t e r im  Report (1946) Cmd.6945. 

16 ~ 

1 7  Committee on Procedure i n  Matrimonial Causes, Second 

18 Ibid., paras.13-15. 
1 9  See Matrimonial Causes Rules 1950 (S . I .  1950 No. 1940) 

r . 2 :  reforms included the  a b o l i t i o n  of a prel iminary 
hear ing before  the  r e g i s t r a r ;  and the  s i m p l i f i c a t i o n  
of  the  r u l e s  as t o  s e r v i c e  and t o  the  f i x i n g  of hear ings .  

Divorce (1956) Cmd.9678. 
20 The Report of the Royal Commission on Marriage and 
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on marriage: 21 
husbands and wives t o  f ace  and reso lve  t h e i r  d i f f e rences  i n  
the "per iod of adjustment which n e c e s s a r i l y  takes  p l ace  dur ing  
the  f i r s t  few yea r s  of  married The Commission 
accordingly recommended r e t e n t i o n  of  t he  r u l e .  I t  f e l t  t h a t  
i n  England and Wales broken marriages were a grave problem; 
i t  was aga ins t  any modif icat ion of  the  r u l e  which, i t  f e l t ,  
had a "de te r r en t  value". 

the Commission thought t h a t  t he  r u l e  encouraged 

23 

2 4  

(d) The Archbishop's Group 

5 .  Ten yea r s  a f t e r  t he  p u b l i c a t i o n  of t he  Morton 
Commission Report a Group appointed by t h e  Archbishop of 
Canterbury publ ished a r e p o r t  on d ivorce  law, P u t t i n g  Asunder: 
A Divorce Law f o r  Contemporary Soc ie ty .  2 5  
Group b r i e f l y  reviewed the  t h r e e  y e a r  r u l e  and recommended 
i t s  r e t e n t i o n .  The Group thought t h a t  s epa ra t ion  ( r a t h e r  
than divorce) would normally be appropr i a t e  dur ing  t h e  t h r e e  
y e a r  per iod .  They considered t h a t  "it i s  n o t  d e s i r a b l e  t h a t  
persons who have been s o  unwise i n  t h e i r  choice of p a r t n e r s  as 
t o  be confronted with an ' i n t o l e r a b l e  s i t u a t i o n '  w i th in  t h r e e  
yea r s  of marriage should be enabled t o  marry aga in  without  an 
i n t e r v a l  f o r  But the  Archbishop's Group 
accepted t h a t  d ivorce  should neve r the l e s s  be a v a i l a b l e  i n  
"except ional"  circumstances ; and added t h a t  i n  the  l i g h t  

The Archbishop's 

~~ ~ 

2 1  U,, para.215. 
2 2  - Ib id .  
23 The Commission's recommendation regarding S c o t t i s h  l a w  

2 4  (1956) Cmd.9678, para.216. 
2 5  (1966). 
26 - I b i d . ,  Appendix C. para.4.  

was d i f f e r e n t :  s e e  para .43,  below. 
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o f  the  "doct r ine  of breakdown" (which was proposed as the  
s o l e  c r i t e r i o n  f o r  d ivo rce )27  "the terms of t he  d i s c r e t i o n  
given t o  a judge t o  allow except ions t o  the  r u l e  might i n  
p a r t  need reconsider ing."2 * 

~ 

(e) The Law Commission's Report on Reform 
of  the  Divorce Law 

10. The Law Commission was asked t o  make a r e p o r t  i n  
the  l i g h t  of  P u t t i n g  Asunder. In  The F i e l d  of Choice" the  
Commission d e a l t  b r i e f l y  with t h e  t h r e e  y e a r  r u l e  , 
r e  commending i t s  r e  t en  t i o n  : 

"(The ru l e )  seems t o  have proved gene ra l ly  
acceptab le  t o  p u b l i c  opinion and we know of 
no widespread a g i t a t i o n  f o r  i t s  d e l e t i o n .  
I t s  r e t e n t i o n  was advocated both by t h e  
Morton Commission and by t h e  Archbishop's 
Group. In  o u r  opinion it  i s  a u s e f u l  
safeguard a g a i n s t  i r r e s p o n s i b l e  o r  t r i a l  
marriages and a valuable  ex terna l .  b u t t r e s s  
t o  the  s t a b i l i t y  o f  marriages dur ing  t h e  
d i f f i c u l t  e a r l y  yea r s .  I t  t he re fo re  he lps  
t o  achieve one of thgOmain ob jec t ives  of  
a good d ivorce  law." 

2 7  Proof of  breakdown was t o  be e s t a b l i s h e d  by a f u l l  
enquiry i n t o  the marriage.  

28 P u t t i n g  Asunder, para .  78. 
29 Law Com. No. 6 (1966) Cmnd.3123. 
30 I b i d . ,  para .  1 9 .  The main o b j e c t i v e s  of a good 

d ivo rce  law were s a i d  t o  be :  

" ( i )  To b u t t r e s s ,  r a t h e r  than  t o  undermine, t h e  
s t a b i l i t y  o f  marr iage ;  and 

( i i )  When, r e g r e t t a b l y ,  a marriage has 
i r r e t r i e v a b l y  broken down, t o  enable  
the  empty l e g a l  s h e l l  t o  be destroyed 
with t h e  maximum f a i r n e s s ,  and t h e  
minimum b i t t e r n e s s  , d i s t r e s s  and 
humi l ia t ion" :  ibid., para.15. 
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The Commission thought t h a t  d ivorce  should n o t  be " s o  easy  
t h a t  t h e  p a r t i e s  are under no inducement t o  make a success  
of  t h e i r  marriage and, i n  p a r t i c u l a r ,  t o  overcome temporary 
d i f f i c u l t i e s " .  31 
law should g ive  every  encouragement t o  r e c o n c i l i a t i o n .  

The Commission a l s o  considered t h a t  t h e  

11. The Divorce Reform Act 1969 r ep resen ted  a compromise 
between P u t t i n g  Asunder and The F i e l d  of  Choice.32 I t  d i d  
n o t  a l t e r  the  t h r e e  y e a r  r u l e  i n  any way, and t h e r e  was no 
debate on the  r u l e  during the  passage of t h e  B i l l  through 
Parl iament  . 
(2) The p r e s e n t  l e g a l  p o s i t i o n  

(a)  The genera l  r u l e  

1 2 .  The b a s i c  s t a t u t o r y  p rov i s ion  i s  now s e c t i o n  3 of  
t he  Matrimonial Causes Act 1973 which provides  t h a t  t he  
leave o f  t he  cour t  i s  r equ i r ed  f o r  t he  p r e s e n t a t i o n  of a 
p e t i t i o n  f o r  divorce33 be fo re  the  e x p i r a t i o n  of  t h ree  yea r s  
from the  da t e  of the  marriage.  Leave may only be given i f  
t he  p e t i t i o n e r  e s t a b l i s h e s  t h a t  the  case i s  one of  excep t iona l  
hardship s u f f e r e d  by him o r  of excep t iona l  depravi ty  on the 
p a r t  o f  the  respondent.34 Even where a case of except iona l  
hardship o r  dep rav i ty  i s  made o u t ,  t he  cour t  has a d i s c r e t i o n  
whether o r  n o t  t o  g r a n t  leave .35  I t  i s  s p e c i f i c a l l y  provided 

31 9. , para .  16. 
32 For the  compromise agreed between the  Commission and t h e  

Archbiship 's  Group, s ee  the  Commission's Third Annual 
Report (1967-68) Law Com. No.15, Appendix 111. 

33 There i s  no such r e s t r i c t i o n  on p e t i t i o n s  f o r  n u l l i t y  
o r  j u d i c i a l  s e p a r a t i o n ;  s e e  paras.32-34 and 5 2 ,  below. 

34 Matrimonial Causes Act 1973, s . 3 ( 2 ) .  
35 7h;;l;sby v. Charlesb (1947) 1 7 6  L . T .  532; C.  v .  5 .  

1 7 P 2 9 8 .  I t  wouyd be r a r e  f o r  a cour t  to re fuse  
leave  having found a case o f  excep t iona l  hardship 
o r  dep rav i ty  made ou t .  
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t h a t  i n  determining whether t o  g r a n t  l eave  t h e  cour t  s h a l l  
have regard  t o  the  i n t e r e s t s  of any c h i l d  of t h e  f ami ly ,  
and t o  the  ques t ion  whether t h e r e  i s  reasonable  p r o b a b i l i t y  
o f  a r e c o n c i l i a t i o n  between t h e  p a r t i e s  dur ing  the  t h r e e  
y e a r  per iod .  36 The case l a w 3 7  emphasises the  importance 
o f  p rospec t s  of r e c o n c i l i a t i o n .  The cour t  w i l l  t he re fo re  
cons ider  a l l  t he  circumstances , such as  t h e  unreasonable 
r e f u s a l  of  the  app l i can t  spouse t o  e n t e r t a i n  ove r tu re s  f o r  
r e c o n c i l i a t i o n ;  o r ,  e q u a l l y ,  t he  f a c t  t h a t  a spouse might,  
i f  l eave  were r e fused ,  "be kep t  ... wi th  proceedings i n  
contemplation, s o  t h a t  h e r  memories remain raw and she i s  
t i e d  wi th  a bond which has become p r a c t i c a l l y  meaningless". 38 

13. Applicat ions f o r  leave  t o  p r e s e n t  a p e t i t i o n  
wi th in  t h r e e  yea r s  of marriage a r e  made by o r i g i n a t i n g  
app l i ca t ion  supported by an a f f i d a v i t  sworn by the  
proposed p e t i t i o n e r  and served on the  o t h e r  spouse. 
The a f f i d a v i t  must e x h i b i t  a copy of  t h e  proposed p e t i t i o n  
and give p a r t i c u l a r s  of t he  hardship o r  dep rav i ty  a l l eged .  
The a p p l i c a t i o n  i s  made t o  a d ivorce  county court4' and i s  

39 

36 

37 

38 
39 
40 

Sec t .3(2)  o f  the  1973 Act. I n  the  a f f i d a v i t  i n  
support  o f  h i s .  a p p l i c a t i o n  f o r  leave  an a p p l i c a n t  
must s e t  ou t  any circumstances which would a s s i s t  i n  
determining whether t he re  i s  a reasonable p r o b a b i l i t y  
of  a r e c o n c i l i a t i o n :  Matrimonial Causes Rules 1 9 7 7  
( S . I .  1977 No. 344) r. 5 ( 2 ) ( a ) ( v ) .  
"The r e a l l y  important  cons ide ra t ion  i n  a l l  t hese  
cases i s  t o  s e e  whether t h e r e  i s  any chance of  
r econc i l i a t ion" :  Bowman v. Bowman [1949] P.353, 357 
per Denning L .  J .  m e m p t m o m o t e  r e c o n c i l i a t i o n  
r e s u l t e d  i n  1967 i n  the  s e t t i n g  up of machinery t o  a s s i s t  
t he  cour t  bu t  t h i s  seems t o  have f a i l e d ;  see para.69, 
below. 
- C. v. C. [ 1 9 6 7 ]  P.298, 305-6 per S i r  Jocelyn Simon P .  
Matrimonial Causes Rules 1977, r .5 .  
I f  t he  respondent g ives  n o t i c e  of  i n t e n t i o n  t o  defend, 
t he  a p p l i c a t i o n  must be t r a n s f e r r e d  t o  the  High Court: 
Matrimonial Causes Ru les  1 9 7 7 ,  r r . 5 ( 2 ) ,  6(1) and 6 (3 ) .  
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heard (unless  otherwise d i r ec t ed )  by a judge i n  chambers. 
We understand, from e n q u i r i e s  made a t  t h e  P r i n c i p a l  Reg i s t ry ,  
t h a t  even i f  t h e  a p p l i c a t i o n  i s  n o t  defended, t he  app l i can t  
i s  normally expected t o  a t t e n d  s o  as t o  be a v a i l a b l e  t o  
supplement ( i f  need be) h i s  o r  h e r  a f f i d a v i t  by o r a l  evidence. 

1 4 .  I t  has been h e l d  t h a t  a judge deciding whether 
excep t iona l  hardship o r  excep t iona l  dep rav i ty  has been made 
out  does n o t  determine whether t he  a l l e g a t i o n s  a re  t r u e ,  
s i n c e  t h a t  would amount t o  hea r ing  the  p e t i t i o n  i t s e l f ;  
he merely determines whether ,  i f  t r u e ,  they would amount 
t o  excep t iona l  hardship o r  excep t iona l  depravi ty .  
Neve r the l e s s ,  the  judge need n o t  - indeed should no t43  - 
accept  the  evidence u n c r i t i c a l l y .  He "can cons ider  it aga ins t  
t h e  gene ra l  background of t he  marriage as  d i s c l o s e d  a t  t h i s  
s t a g e ,  and a g a i n s t  any evidence f i l e d  i n  oppos i t ion .  The 
cour t  can a l s o  t ake  i n t o  account,  i f  such be t h e  case ,  t h a t  
t h e  charges a r e  i n h e r e n t l y  improbable,  o r  t h a t  t h e  conduct 
complained of  seems t o  have been provoked, o r  t h a t  t h e r e  i s  
se l f - incons i s t ency  i n  the  evidence f i l e d  .... The cour t  can, 
i f  necessa ry ,  o rde r  a deponent t o  be cross-examined on h i s  
a f f i d a v i t  ... though t h i s  w i l l  be done only  i n  excep t iona l  
 circumstance^."^^ 

4 1  

42 

The judge has  a broad d i s c r e t i o n  as  t o  

4 1  g. v. G. (1968) 1 1 2  S . J .  481: I n  p r a c t i c e ,  i f  t h e  
p e t i t i o n  i s  undefended, t h e r e  w i l l  now be no 
"hearing" o f  t he  p e t i t i o n  s i n c e  the  s p e c i a l  procedure 
( see  paras .  26-30, below) w i l l  apply. 

42 Brewer v. Brewer [1964] 1 W.L.R. 403, 410 per 
Willmer L . J .  

43 See Sim son v Sim son [1954] 1 W.L.R. 994 where i t  
was &at* t h i c a n t  w i f e ' s  a f f e c t i o n a t e  l e t t e r s  
t o  the  respondent a f t e r  t h e  conduct complained of 
should have been taken i n t o  account by the  judge i n  
examining t h e  ev idence ;  and, on the  f a c t s ,  the  dec i s ion  
t o  g ran t  l eave  was reversed .  

44 W. v. W. [1967] P.291, 296 per S i r  Jocelyn Simon P. 
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what may c o n s t i t u t e  excep t iona l  ha rdsh ip  o r  depravi ty  and 
it  has  been h e l d  t h a t  t h e  Court of Appeal w i l l  be slow t o  

45 i n t e r f e r e  wi th  h i s  dec is ion .  

15. I f ,  a t  t h e  hea r ing  of a p e t i t i o n  presented by 
leave ,. it  appears t h a t  l eave  was ob ta ined  by mis rep resen ta t ion  
o r  concealment o f  t he  n a t u r e  o f  the  case ,  the  cour t  has power 
t o  dismiss t h e  p e t i t i o n ,  o r  t o  g ran t  a decree b u t  d i r e c t  t h a t  
i t  should n o t  be made absolu te  u n t i l  t h r e e  yea r s  from the  
da te  of  t h e  marriage.  46 

16. I t  should be noted t h a t  t h e  genera l  r u l e  p r o h i b i t s  
t h e  p re sen ta t ion  (without leave)  o f  a p e t i t i o n  wi th in  t h r e e  
yea r s  from t h e  da te  of t he  marr iage ;  it does n o t  p r o h i b i t  
t he  p r e s e n t a t i o n  of  a p e t i t i o n  o u t s i d e  t h a t  pe r iod  which 
i s  based wholly o r  p a r t l y  on ma t t e r s  which occurred wi th in  
the  p e r i ~ d . ~ ~ F o r  example, once t h e  t h r e e  y e a r  pe r iod  has  
exp i r ed ,  a p e t i t i o n e r  can r e l y  on t h e  respondent ' s  behaviour 
o r  on a s i n g l e  a c t  of adul te ry4 '  i n  the  e a r l y  yea r s  of  t he  

48 

45 

46 

47 
48 

49 

See Winter v. Winter [1944] P . 7 2 .  Cf. C. v. C. (Divorce: 
Except ional  H a Z F E T )  [1979] 2 W.L.R. 95: Wool7 v . W o o l f  
(1979) 9 Fam. Law 2?6. 
Sec t .3(3)  of  the  1973 Act. The subsec t ion  i s  aimed only  
a t  d e l i b e r a t e  mis rep resen ta t ion  o r  concealment: Stroud 
v. S t roud  (No.2) [1963] 1 W.L.R.  1083. The power 7 
dismiss  t h e x i t i o n  does n o t  prevent  t h e  p r e s e n t a t i o n  
of  another  p e t i t i o n  on the  same o r  s u b s t a n t i a l l y  the  
same f a c t s  a f t e r  t he  exp i ry  of t he  t h r e e  yea r s :  
1973 A c t ,  s . 3 ( 3 ) .  
Sec t .3(4)  of  the  1973 A c t .  
Sec t . l (Z ) (b )  of  the  1973 A c t :  s e e  para .24,  below. 
Crue l ty  and adu l t e ry  were grounds f o r  d ivorce  under t h e  
o l d  l a w .  By the  Divorce Reform A c t  1969, i r r e t r i e v a b l e  
breakdown o f  marriage became t h e  s o l e  ground f o r  d ivorce  
b u t  such breakdown could only be i n f e r r e d  from proof of 
c e r t a i n  f a c t s  ( see  para .24,  below) two o f  which were based 
on the  respondent ' s  behaviour o r  h i s  adu l t e ry .  The words 
"behaviour" and "adultery" a r e  used as  convenient 
abbrevia t ions .  
S e c t . l ( Z ) ( a )  of  t he  1973 Act: s e e  para .24 ,  below. 
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marriage" even i f  an a p p l i c a t i o n  f o r  l eave  has  been 
made and dismissed. 

(b) The except ions 

( i )  Hardship s u f f e r e d  by the  p e t i t i o n e r  

1 7 .  The cour t s  have r e fused  t o  s e t  o u t  exhaus t ive ly  
what can c o n s t i t u t e  excep t iona l  ha rdsh ip ,  b u t  examples 
(mostly da t ing  from be fo re  the  Divorce Reform A c t  1969) 
of conduct which has been h e l d  t o  f a l l  on each s i d e  o f  
the  l i n e  can be given. The cour t s  have emphasised the  
"exceptional" n a t u r e  of  t h e  ha rdsh ip  r equ i r ed  t o  be 
shown.51 
adu l t e ry  o r  behaviour the re  would probably be hardship 
f o r  the  "innocent" spouse; and what had t o  be shown was 
hardship which transcended t h e  i n e v i t a b l e  hardship caused 
by d ivorce .52  However, t h e  t e s t  o f  excep t iona l  hardship 
i s  s u b j e c t i v e :  i t  i s  based on i t s  e f f e c t  upon the  p a r t i c u l a r  
a p p l i c a n t ,  n o t  on what i t s  e f f e c t  might reasonably be 
expected t o  be on an o rd ina ry  person.53 

I t  was s a i d  t h a t  i n  most d ivorces  based on 

Thus, excep t iona l  

50 

51 

52 

53 

I t  would, however, be a b a r  t o  t h e  g ran t  of  a decree 
based on adu l t e ry  t h a t  t h e  p a r t i e s  had l i v e d  wi th  each 
o t h e r  f o r  more than 6 months a f t e r  t he  adu l t e ry  became 
known t o  the  p e t i t i o n e r :  i b i d . ,  s . 2 ( 1 ) ;  and i t  would b 
necessary f o r  t he  p e t i t i o n e r 0  s a t i s f y  t h e  cour t  t h a t  
a t  t he  da t e  o f  t he  hea r ing  he found it i n t o l e r a b l e  t o  ~ " 
l i v e  with the  respondent:  i b i d . ,  s .1 (2)  ( a ) ;  Biggs V. 
Biggs and Wheatley [1977] F S .  
S e e .  e.p. Bowman v. Bowman r19491 P.353. 356-7 per 

2 W.L.R.-95; F a r a T  below. 
See Bowman v. Bowman [ 1 9 4 9 ]  P.353. In  Brewer v. Brewer 
[ 1 9 6 4 1 . L . R =  413 Pearson L . J .  r e f e r r e d  t o t h e  
"normal s t anda rd  of ha rdsh ip  s u f f e r e d  by the  p e t i t i o n i n g  
wife" as  opposed t o  "except ional"  hardship .  
H i l l i e r  v. H i l l i e r  and Latham [1958] P.186. 
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nervous anxie ty54  o r ,  i n  c e r t a i n  circumstances , e v i c t i o n  
from the home" have been h e l d  t o  c o n s t i t u t e  excep t iona l  
hardship.  Furthermore , t he  cour t  cons iders  n o t  on ly  t h e  
hardship s u f f e r e d  by the  a p p l i c a n t  i n  the  p a s t  as a r e s u l t  
o f  t h e  conduct o f  t he  o t h e r  spouses6 b u t ,  perhaps more 
impor tan t ly ,  t he  hardship caused t o  t h e  a p p l i c a n t  i n  the  
p r e s e n t  and l i k e l y  t o  be caused i n  the  f u t u r e  from having 
CO w a i t  f o r  t he  rest o f  t h e  t h r e e  y e a r  p e r i o d  be fo re  the  
marriage can be d isso lved .  57 

18. I t  w i l l  be apparent  t h a t  t h e  dec i s ion  as t o  whether 
the  case i s  "exceptional" involves  t h e  a p p l i c a t i o n  o f  a 
va lue  judgment "of an unusual ly  s u b j e c t i v e  charac te r" .  
S ince  s t anda rds  i n  s o c i e t y  change ove r  s h o r t  pe r iods  of t i m e ,  
i t  i s  n o t  su rp r i s ing  t h a t  some dec i s ions  - even comparatively 
r ecen t  ones - now seem somewhat harsh .  For i n s t a n c e ,  i t  was 
h e l d  t h a t  a respondent w i f e ' s  a d u l t e r y  r e s u l t i n g  i n  t h e  b i r t h  
of a c h i l d  d i d  n o t  o f  i t s e l f  c o n s t i t u t e  excep t iona l  hardship 
t o  the  p e t i t i ~ n e r ; ~ ~  

60  app l i can t  was s a i d  t o  have been dr iven  t o  attempt su i c ide .  
In  another  case ,  l eave  was r e fused  where the  a p p l i c a n t ' s  

58 

and l eave  was r e fused  i n  a case  where t h e  

54 

56 
57 

58 

59 

60 

I b i d . ,  where t h e  a p p l i c a n t  husband was s a i d  t o  have 
m e r e d  " t o  a perhaps unusual ex ten t ' '  from nervous 
anxie ty  fol lowing h i s  w i f e ' s  a d u l t e r y ,  and was given 
leave  t o  p re sen t  a p e t i t i o n .  
I n  Monta ue v. Monta ue (1974) 4 Fam. Law 88, leave  
was give: w h e r e d e g a t i o n s  were o f  b u l l y i n g  and 
morose conduct,  coupled w i t h  violence which forced  the  
a p p l i c a n t ,  an e l d e r l y  woman, t o  l eave  t h e  property of  
which she was the  s o l e  owner. 
Bowman v. Bowman [1949] P. 353. 
H i l l i e r  v. H i l l i e r  and Latham [1958] P. 186, 192 per 
m r J J . ;  an . v. Exce t i  on a 1  
Hardship) [1979? W.L.;: 6 5 " : v ~ ~ c ~  & 

- 
C. v. C. (Divorce: Exce t i o n a l  Hardship) [1979] 
z W . L . 1 .  9-j OrmrEd L . J .  
H i l l i e r  v. H i l l i e r ,  above; l eave  was granted on o t h e r  
grounds: - s e e ,  above. See a l s o  v. Lamb 
(1976) 6 Fam. L a w  83. 
In  Sanders V. Sanders (1967) 111 S.J .  618 i t  was 
a l l m a t  the  a p p l i c a n t  husband had attempted s u i c i d e  
because he could n o t  remarry. 
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h e a l t h  had s u f f e r e d  very ser iously.61 
c a l l e d  a "bad case" o f  violence and drunkenness on t h e  
p a r t  o f  the  husband, t he  l ack  of any cont inuin  hardship 
l e d  t o  the  a p p l i c a t i o n  being refused.<ip brought 
on i n  p a r t  by the  a p p l i c a n t ' s  own conduct ( f o r  example the  
wish t o  marry someone e l s e )  has  been he ld  n o t  t o  be 
e ~ c e p t i o n a l . ~ ~  
t h a t  adu l t e ry  a f t e r  two months o f  marr iage,  coupled wi th  
d e s e r t i o n ,  one i n c i d e n t  of  v io lence  and o t h e r  compla in ts ,  
c o n s t i t u t e d  n e i t h e r  excep t iona l  hardship n o r  depravi ty .  
The Court o f  Appeal s a i d  t h a t  "except ional  hardship" should 
be construed as ord inary  Engl ish words i n  the  way i n  which 
" sens ib l e ,  r i g h t - t h i n k i n g  people would cons t rue  them";65 
and the  cour t  c r i t i c i s e d  an e a r l i e r  a t tempt ,  made by 
Denning L .  J., t o  l a y  down gene ra l  gu ide l ines67  as  t o  what 
would c o n s t i t u t e  s u f f i c i e n t l y  excep t iona l  behaviour. 

Even i n  what was 

I n  Blackwell v. B l a ~ k w e l l ~ ~  it was he ld  

66 

19. The r ecen t  case of  5 .  v. 5. (Divorce: Except ional  
Hardship)68 
i n t o  fo rce  of t h e  Divorce Reform Act 1969 t o  give f u l l  
cons ide ra t ion  t o  t h e  c r i t e r i o n  of  excep t iona l  hardship a g a i n s t  

i s  the  f i r s t  r epor t ed  case  s i n c e  t h e  coming 

6 1  L. v. L. (1965) 109 S .J .  108; b u t  s e e  Woolf v. Woolf 
T1979)-9 Fam. Law 216, where s e r i o u s  s u m n g  i n  
h e a l t h  and setback t o  a w i f e ' s  c a r e e r  were h e l d ,  on 
t h e  f a c t s ,  t o  c o n s t i t u t e  excep t iona l  hardship .  

-para= t h e  d a t e  o f  t he  hea r ing ) .  
62 Brewer v. Brewer 119641 1 W.L.R.  403 (where the  p a r t i e s  

63  See W. v. W. [1967] P. 291; Sanders v. Sanders (1967) 
111 3.J. 6Y8; v. ( 1 9 7 6 ) F a m .  Law 83. 

64 (1973) 1 1 7  S . J .  939. 
65 Ibid., p e r  Lawton L . J .  
66 I n  Bowman v. Bowman 119491 p.  353, 357. 
67 See para .  20, below. ' 
68 [1979] 2 W.L.R.  95. 
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the  background of  the  modern d ivorce  law? '  
t h e  Court of Appeal allowed a w i f e ' s  appeal a g a i n s t  t h e  
r e f u s a l  of l eave :  h e r  case was t h a t  t h e  marriage "had 
proved t o  be a d i s a s t r o u s  f a i l u r e  wi th in  a few weeks 
because soon a f t e r  the  honeymoon t o  a l l  i n t e n t s  and purposes 
the  husband became impotent". 70 I t  t r a n s p i r e d 7 1  t h a t  he 
was a homosexual; he formed an a s s o c i a t i o n  with a young 
cous in ,  and f i n a l l y  l e f t  h i s  wi fe  a f t e r  on ly  two and a h a l f  
months of  marriage.  Ormrod L . J .  , g iv ing  t h e  judgment of  
t he  c o u r t ,  emphasised t h a t  a l l  ha rdsh ip ,  whether p a s t  ( a r i s i n g  
from the  conduct of the  o t h e r  spouse) p re sen t  o r  f u t u r e  (from 
having t o  wa i t  u n t i l  t he  pe r iod  had e lapsed)  could be 
cons idered;  and he suggested t h a t  the  change i n  the  b a s i s  of  
d ivorce  from matrimonial  o f fence  t o  i r r e t r i e v a b l e  breakdown 
o f  marr iage ,  wi th  t h e  "expectat ion o f  r e l a t i v e l y  easy  divorce",  
might have inc reased  t h e  hardship involved i n  having t o  wa i t  
f o r  t he  pe r iod  t o  e l apse .72  On the  f a c t s  t h e  Court of Appeal 
found excep t iona l  hardship t o  e x i s t ;  t he  dec i s ion  may 
( p a r t i c u l a r l y  i n  t h e  l i g h t  of Ormrod L .  J. ' s  remarks) i nc rease  
t h e  scope f o r  arguing t h a t  a case  f a l l s  w i t h i n  the  hardship 

In t h a t  case 

i 

i 
I 

1 
1 except ion .  
I 

73 

69 S ince  the  1969 A c t  t h e r e  have been o t h e r  cases  (not  
f u l l y  repor ted)  : Blackwell  v. Blackwell  (1973) 1 1 7  

I S . J .  939- Monta ue v Monta ue 1 Fam. Law 88; 
and Lamb'v.&976)&L~wg~~! 'but none seem 
t o  h a v e c o n s i d e r e d  the  c r i t e r i a  f o r  g ran t ing  leave  
expres s ly  a g a i n s t  t he  background of  t h e  1969 Act. 

70 [1979] 2 W.L.R. 95, 96 per Ormrod L . J .  
7 1  The p a r t i e s  had l i v e d  toge the r  f o r  t h r e e  yea r s  be fo re  

t h e  marriage dur ing  which time they  had had a normal 
he t e rosexua l  r e l a t i o n s h i p .  

72  [1979] 2 W.L.R. 95,  98. 
73 See a l s o  Woolf v. Woolf (1979) 9 Fam. Law 216. 

1 5  



( i i )  Depravity of  the respondent 

20. The d i f f i c u l t y  i n  deciding whether a case  i s  one o f  
excep t iona l  hardship c e n t r e s  l a r g e l y  on t h e  requirement t h a t  
t h e  hardship be excep t iona l ;  t he  d i f f i c u l t y  i n  deciding 
whether a case i s  one of  excep t iona l  dep rav i ty ,  on the  othe'r  
hand, is based more on u n c e r t a i n t y  as  t o  what conduct on the  
p a r t  of t h e  respondent can p rope r ly  be desc r ibed  a s  depraved. 
For whereas "hardship" i s  a f a m i l i a r  word, t he  word "depravity" 
has  f a l l e n  out  o f  gene ra l  u se ,  and ( i t  has been s a i d )  now 
conveys only a vague i d e a  of  very  unpleasant  conduct. 
There i s  a u t h o r i t y  f o r  t h e  p r o p o s i t i o n  t h a t  t he  expres s ion  
i s  n o t  confined t o  sexual  dep rav i ty  o r  pe rve r s ions ;75  and 
i n  Bowman v. Bowman76 Denning L . J .  gave a s e r i e s  of  examples 
of  conduct which, i n  h i s  view, would o r  would n o t  s a t i s f y  the  
requirement of  excep t iona l  dep rav i ty  , d i f f e r e n t i a t i n g  f o r  
example between adu l t e ry  o f  t he  normal kind which would n o t  
s u f f i c e ,  and adu l t e ry  i n  aggravated  circumstance^^^ which 
might do s o .  However i n  Blackwell  v. B l a C k ~ e l l ~ ~  doubt was 
c a s t  on the  va lue  o f  such g u i d e l i n e s ;  f o r  a man t o  commit 
adu l t e ry  two months a f t e r  t he  marriage and leave  t h e  wi fe  f o r  
another  woman was s a i d  t o  amount simply t o  "extremely bad 

7 4  

74 C. v. C. (Divorce: Except ional  Hardship) [1979] 2 W.L .R .  
V5 . 

75 5. v. 5. (1968) 1 1 2  S.J.481. 
76 [1949] P.353, 357. 
77  For example, adu l t e ry  committed w i t h i n  a few weeks of  

marriage o r  promiscuous adu l t e ry  o r  adu l t e ry  committed 
with the  w i f e ' s  s i s te r  o r  w i th  a s e r v a n t  i n  the  home. 
See a l s o  G.  v. G. (1968) 1 1 2  S . J .  481 ( a  d o c t o r ' s  
adu l t e ry  F i t h  a p a t i e n t )  and 1. v. V. [1966] 1 W.L.R.  
1589 ( adu l t e ry  on t h e  couch i n  t h e  Ea t r imon ia l  home). 
In  bo th  these  cases  leave  was g iven;  however i n  both 
cases  violence was a l s o  a l leged .  

78 (1973) 1 1 7  S.J .  939; s e e  para .  18 ,  above. I n  C. V.  C. 
(Divorce: Exce t i o n a l  Hardshi ) [1979] 2 W.L.RT 9 5 ,  V7 
0rmrod.J. saiPd t h a t  i t  was 't:nlikelytt t h a t  t he  meaning 
of ' dep rav i ty '  and ' excep t iona l  dep rav i ty '  suggested by 
Denning L . J .  i n  Bowman v. Bowman "would f i n d  much suppor t  
today". 
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adu l t e rous  conduct"79 which d i d  no t  c o n s t i t u t e  except iona l  

g iven  about t h e  meaning of "depravity";  it i s ,  however, 
c l e a r  t h a t ,  as i n  cases  a l l e g i n g  excep t iona l  ha rdsh ip ,  t h e  
dep rav i ty  has t o  be excep t iona l :  an ordinary though bad 
c a s e  of c r u e l t y  o r  "behaviour" does no t  s u f f i c e .  

I depravi ty .80 L i t t l e  conf iden t  guidance can t h e r e f o r e  be  

81 

2 1 .  I n  (=. v.  c. (Divorce: Except ional  Hardship)8Z t h e  
Court of Appeal he ld  t h a t  t h e  f a c t s  of t h a t  ca se  (summarised 
a t  paragraph 19 above) j u s t i f i e d  t h e  g ran t ing  of leave  t o  
p e t i t i o n  based on excep t iona l  ha rdsh ip  t o  t h e  w i f e ,  bu t  d i d  
not  j u s t i f y  a f ind ing  t h a t  t h e  case  was one of excep t iona l  
dep rav i ty  on t h e  p a r t  of t h e  husband. We have a l r eady  
pointed out83 t h a t  t h e  case  may inc rease  t h e  l i ke l ihood  of 
a p p l i c a t i o n s  being s u c c e s s f u l l y  founded on ha rdsh ip ;  
converse ly ,  it seems t o  diminish t h e  l i ke l ihood  of dec i s ions  
being based on deprav i ty ,  s i n c e  i n  v i r t u a l l y  a l l  ca ses  t h e  
e f f e c t  on t h e  a p p l i c a n t  of any conduct which might arguably 
f a l l  w i t h i n  t h a t  d e s c r i p t i o n  w i l l  c o n s t i t u t e  excep t iona l  
hardship .  

I 

2 2 .  The f a c t  t h a t  t h e  c o u r t s  a r e  u n l i k e l y  t o  r e l y  on 
"except ional  depravi ty"  does n o t ,  however, mean t h a t  t h e  
formula i s  no longer of importance. So long a s  it s t i l l  

~ ~~ 

79 Ibid., per Davies L .  J .  
80 F o r  an example where excep t iona l  dep rav i ty  has been 

he ld  t o  have been e s t a b l i s h e d ,  s ee  Fenton Davies v. 
Fenton Davies, The Times 10 Nov. 1956, where a husband 
was convicted and imprisoned f o r  o f f ences  committed 
e a r l y  i n  t h e  marriage; t h e  a p p l i c a n t  wi fe  be l i eved  him 
t o  be of good c h a r a c t e r  and was h e r s e l f  suspected and 
quest ioned by t h e  p o l i c e .  See a l s o  an  unreported case  
where t h e  respondent had been convicted of robbery with 
v io l ence  ( see  Rayden on Divorce,  13 th  ed. v o l .  1 p.319).  

81  See ,  e .g . ,  Brewer v.  Brewer [1964] 1 W.L.R .  403. 
82 [1979]  2 W.L.R.  95. 
83 See para .  19,  above. 
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e x i s t s  as  a s t a t u t o r y  ground f o r  ob ta in ing  l eave ,  
app l i can t s  w i l l  i n e v i t a b l y  s t i l l  be advised t o  se t  ou t  
i n  d e t a i l  a l l  the  f a c t s ,  however unp leasan t ,  which could 
poss ib ly  c o n s t i t u t e  dep rav i ty  even i f  t he  cour t s  i n  
p r a c t i c e  w i l l  u sua l ly  regard  them as  going t o  proof of  
excep t iona l  hardship.  I t  follows t h a t  under t h e  p re sen t  
law any would-be p e t i t i o n e r  f o r  d ivorce  dur ing  t h e  f i r s t  
t h r e e  yea r s  of t he  marriage i s  i n  e f f e c t  compelled t o  
muster as much " d i r t "  and o t h e r  unpleasant  m a t e r i a l  as 
poss ib l e  about the  o t h e r  spouse ls  conduct and t o  s e t  it 
o u t  i n  d e t a i l  i n  an a f f i d a v i t .  84 

( 3 )  The working of  t he  r u l e  under t h e  
"breakdown" p r i n c i p l e  of d ivorce  

2 3 .  The Divorce Reform Act 1969 e n t i r e l y  a l t e r e d  t h e  
conceptual b a s i s  of d ivorce :  t h e r e  i s  now one ground, 
and one ground only ,  on which the  cour t  has power t o  
d i s so lve  a marr iage ,  and t h a t  i s  t h a t  t he  marriage has 
broken down i r r e t r i e v a b l y . 8 5  
o t h e r  than excep t iona l  c i rcumstances ,  t o  c rush  t h e  empty 
s h e l l s  of  dead marriages".86 
t h e  t h r e e  yea r  r u l e  cen t r e s  on i t s  a l l e g e d  incompa t ib i l i t y  
with t h i s  philosophy o f  t he  modern code o f  d ivorce  

84 In  such cases  t h e  app l i can t  w i l l  normally base h i s  

The law now "aims, i n  a l l  

Much of  the  c r i t i c i s m  of 

intended p e t i t i o n  on t h e  " f ac t "  t h a t  t he  respondent has 
behaved i n  such a way t h a t  t he  p e t i t i o n e r  cannot 
reasonably be expected t o  l i v e  w i t h  him: Matrimonial 
Causes Act 1973, s.1 (2 ) (b ) .  A l l ega t ions  about 
conduct w i l l  thus  be i n e v i t a b l e .  Nevertheless ,  t h e  
wish t o  e s t a b l i s h  "exceptional" behaviour i n  the  
a p p l i c a t i o n  f o r  leave  seems l i k e l y  t o  exacerba te  
h o s t i l i t y  between t h e  p a r t i e s  t o  a g r e a t e r  e x t e n t  
than the  need t o  e s t a b l i s h  "behaviour". 

85 

86 

Grenfe l l  v. Grenfe l l  [1978] Fam. 128, 140 per 
Ormrod L . J .  
Reiterbund v. Reiterbund [1974] 1 W.L.R. ,  788, 798 kW J. 
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l 
and o t h e r  matrimonial  r e l i e f .  In  p a r t i c u l a r ,  i t  i s  
s a i d  t h a t  the  r u l e  i s  i n c o n s i s t e n t  w i th  t h e  po l i cy  t h a t  
once the  r e a l  r e l a t i o n s h i p  of  husband-and-wife has gone 
f o r  good, the  l e g a l  r e l a t i o n s h i p  of husband-and-wife should 
as f a r  as poss ib l e  be removed " s o  as  t o  b r i n g  t h e  l e g a l  
s i t u a t i o n  i n t o  l i n e  wi th  the  f a c t u a l  s i t ~ a t i o n " . ' ~  I t  i s  
a l s o  claimed t h a t  t he  need t o  a l l e g e  excep t iona l  hardship 
o r  excep t iona l  depravi ty  i s  incompatible with the  po l i cy  
of  t h e  law t h a t  a marriage which has i n  f a c t  i r r e t r i e v a b l y  
broken down should be d i s so lved  "with the  minimum b i t t e r n e s s ,  
d i s t r e s s  and humil ia t ion".88 In o rde r  t o  provide a b a s i s  
f o r  eva lua t ing  these  and o t h e r  c r i t i c i s m s  we th ink  it 
necessary t o  give a b r i e f  account of the  law now governing 
the  a v a i l a b i l i t y  o f  d ivorce .  Fu r the r ,  t o  pu t  t he  ma t t e r  i n  
con tex t ,  we then  give a b r i e f  account of  o the r  matrimonial  
remedies,  n o t  s u b j e c t  t o  the  t h r e e  yea r  r e s t r i c t i o n ,  which 
may be used as an a l t e r n a t i v e  t o  d ivorce  t o  provide r e l i e f  
w i t h i n  the  f i r s t  t h r e e  y e a r s  of a marriage.  The remedies 
i n  ques t ion  a r e  ( i )  j u d i c i a l  s e p a r a t i o n ;  ( i i )  o rde r s  
excluding one spouse from the  matrimonial  home; and 
( i i i )  o rders  f o r  f i n a n c i a l  r e l i e f  and custody. 

I 

I 
I 

(a)  Divorce - t he  ground 

2 4 .  Although t h e  Divorce Reform Act 1969 (now t h e  
Matrimonial Causes Act 1973) provides  a s o l e  ground f o r  
d ivorce  ( t h a t  t he  marriage has broken down i r r e t r i e v a b l y  ) 
t he  cour t  cannot ho ld  t h a t  t h e  marriage has broken down 
i r r e t r i e v a b l y  un le s s  t he  p e t i t i o n e r  e s t a b l i s h e s  one o r  more 
o f  t h e  fol lowing facts :"  

89 

87 v. Rukat [1975] Fam. 63, 74 per Ormrod L . J .  
8 8  The po l i cy  adopted i n  The F i e l d  o f  Choice Law Com. 

No. 6 (1966) Cmnd.3123, pa ra .  15. 
89 Matrimonial Causes A c t  1973, s. 1 ( 1 ) ,  r ep lac ing  

Divorce Reform Act 1969, s.1. 
90 Matrimonial Causes Act 1973, s . 1  (2) .  
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( i )  t h a t  t he  respondent has committed adu l t e ry  
and t h e  p e t i t i o n e r  f i n d s  it i n t o l e r a b l e  t o  
l i v e  with the respondent;  

( i i )  t h a t  t he  respondent has behaved i n  such a 
way t h a t  t he  p e t i t i o n e r  cannot reasonably 
be expected t o  l i v e  wi th  t h e  respondent;  

( i i i )  t h a t  t he  respondent has dese r t ed  the  
p e t i t i o n e r  f o r  a continuous pe r iod  of a t  
a t  l e a s t  two yea r s  immediately preceding 
t h e  p r e s e n t a t i o n  o f  t he  p e t i t i o n ;  

(iV) t h a t  t he  p a r t i e s  t o  t h e  marriage have 
l i v e d  a p a r t  f o r  a continuous pe r iod  of  
a t  l e a s t  two yea r s  immediately preceding 
the  p r e s e n t a t i o n  o f  t he  p e t i t i o n  and 
the  respondent consents t o  a decree  being 
granted ;  

(V) t h a t  t he  p a r t i e s  t o  the  marriage have l i v e d  
a p a r t  f o r  a continuous pe r iod  of  a t  l e a s t  
f i v e  yea r s  immediately preceding the  
p r e s e n t a t i o n  of  t he  p e t i t i o n .  

I f  one o r  more o f  t hese  f a c t s  i s  proved t h e r e  i s  a 

only i f  t h e  cour t  i s  s a t i s f i e d  t h a t  t h e r e  has been no 
i r r e t r i e v a b l e  breakdowng1 w i l l  it r e f u s e  t o  g ran t  

9 1  

i 
, presumption t h a t  t he  marriage has  broken down i r r e t r i e v a b l y :  

I b i d . ,  ~ . 1 ( 4 ) .  
these circumstances;  
[1977] Fam. 1, 11 an a p p l i c a t i o n  t o  ma e a s o l u t e  a 
decree n i s i  was d ismissed ,  i n t e r  a l i a ,  because the  
marriage had n o t  a t  t h e  t im- theppl ica t ion  broken 
down i r r e t r i e v a b l y ,  t he  p a r t i e s  having l i v e d  toge the r  
s i n c e  decree n i s i .  See a l s o  Smith v. Smith (1979) Se t .  
L .A,G,  B u l l e t i n  213 where a 'chad EZijEssed a w i g ' s  
Rbehaviourt '  f a c t ,  she ha3 n o t  e s t a b l i s h e d  i r r e t r i e v a b l e  
breakdown of marr ia  e ;  t he  Court of Ap ea1  allowed he r  
appea l  because the  {usband had n o t  discRarged the  burden 
of proving t h a t  t he  marriage had n o t  broken down even 
though the  wife  had r e tu rned  t o  1TVE i n  t he  house f o r  a 
few weeks and the  husband had a s s e r t e d  t h a t  t h e r e  was 
" l i f e  i n  the  marriage yet".  

I t  i s  r a r e  f o r  a decree t o  be r e fused  i n  
b u t  i n  ,Biggs v. Big s and Wheatley 

e t i t i o n  because,  a l t h o u  h s i e  [ad e s t a b l l s h e d  the  
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25. In  p r a c t i c e ,  the  t h r e e  y e a r  r u l e  may thus  opera te  
t o  postpone the  d i s s o l u t i o n  of  marriages where i r r e t r i e v a b l e  
breakdown i s  evidenced by adu l t e ry  , behaviour , d e s e r t i o n  
and two y e a r s '  s epa ra t ion  wi th  t h e  respondent ' s  consent. 
I t  obviously has  no bea r ing  on cases  where t h e  p e t i t i o n  
i s  based on f i v e  y e a r s '  s epa ra t ion .  

(b) Divorce - t he  s p e c i a l  procedure 

2 6 .  The Divorce Reform Act 1969 thus made a fundamental 
conceptual  change i n  the  subs tance  of t he  d ivorce  law; bu t  
t he  extension of  t he  so -ca l l ed  " spec ia l  procedure" t o  a11 
undefended d ivorce  cases  may, i n  the  long term, have an even 
more profound e f f e c t  on a t t i t u d e s  t o  d ivorce .  The procedure 
i s  c e r t a i n l y  of grea;t importance i n  any cons ide ra t ion  of t h e  
r o l e  of  the  t h r e e  y e a r  r e s t r i c t i o n ,  f o r  t h a t  r e s t r i c t i o n  a t  
l e a s t  ensures  t h a t  an a p p l i c a t i o n  f o r  l eave  t o  p re sen t  a 
p e t i t i o n  f o r  d ivorce  wi th in  the  pe r iod  i s  considered by a 
judge, who i s  s t a t u t o r i l y  r equ i r ed  t o  have regard  t o  t h e  
ques t ion  whether t he re  i s  reasonable  p r o b a b i l i t y  of a 
r e c o n c i l i a t i o n  between the  p a r t i e s . 9 3  I f  t h e  th ree  y e a r  
r e s t r i c t i o n  were simply abol i shed ,  an undefended d ivorce  

I 
92 In  excep t iona l  circumstances a decree  may be r e fused  

even i f  the  ground has been e s t a b l i s h e d .  Under s e c t i o n  
5 o f  t he  Matrimonial Causes A c t  1973 the  cour t  may dismiss 
a p e t i t i o n  based on 5 yea r s  l i v i n g  a p a r t  i f  t he  respondent 
e s t a b l i s h e s  t h a t  d i s s o l u t i o n  would r e s u l t  i n  grave 
f i n a n c i a l  o r  o t h e r  hardship t o  the  respondent and the  
cour t  i s  of  opinion t h a t  i t  would be "wrong i n  a l l  t h e  
circumstances' '  t o  d i s so lve  t h e  marriage.  There a r e  few 
cases i n  which t h i s  defence has  been s u c c e s s f u l l y  r e l i e d  
on: s ee  S.M. Cretney, P r i n c i  
pp. 142-151. Furthermore t h e  
can a l s o  be r e fused  o r  postponed i f  t he  judge i s  no t  
s a t i s f i e d  about t he  arrangements f o r  any minor ch i ld ren  
of t h e  family o r ,  i n  some cases ,  f i n a n c i a l  ma t t e r s :  see 
Matrimonial Causes Act 1973, ss.  10,  41 .  

93 Matrimonial Causes Act 1973, s. 3(2) .  
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p e t i t i o n  p resen ted  perhaps wi th in  days of t h e  marriage 
would be d e a l t  w i th  under the  s p e c i a l  procedure.  Under t h i s  
procedure the  process  o f  ad jud ica t ion  ( i t  has  been s a i d )  
has been t r a n s f e r r e d  from the  judge t o  the  r e g i s t r a r ,  
and the  r e g i s t r a r ' s  d u t i e s  a r e  l i m i t e d  t o  deciding (on t h e  
b a s i s  of  l a r g e l y  s t anda rd i sed  w r i t t e n  documents) t h a t  t h e  
p e t i t i o n e r  has  s u f f i c i e n t l y  proved t h e  conten ts  o f  the  
p e t i t i o n  and i s  e n t i t l e d  t o  t he  r e l i e f  sought .95  
f i n a l  pronouncement of a decree by the  judge cannot be 
regarded as more than a fo rma l i ty ;96  
a d ivorce  decree has  thus become, i n  uncontested cases ,  
an e s s e n t i a l l y  admin i s t r a t ive  a c t .  S ince  we th ink  it 
l i k e l y  t h a t  some of  those  who might have doubts about t h e  
u t i l i t y  of t he  e x i s t i n g  t h r e e  y e a r  r e s t r i c t i o n  on p e t i t i o n s  
would neve r the l e s s  n o t  wish d ivorce  t o  be granted wi th in  a 
s h o r t  time of  t he  marriage under a procedure which seems t o  
involve  "rubber-s tamping" as  opposed t o  " j u d i c i a l  care" 
we th ink  t h a t  we should o u t l i n e  t h e  working of t h i s  
procedure.  

2 7 .  I t  should perhaps be s a i d  a t  t h e  o u t s e t  t h a t  t he  
expression " spec ia l  procedure" h a s ,  i n  t he  words of  Ormrod 
L . J .  , 98  "become a complete misnomer." 
longer  t h e  ' s p e c i a l  procedure ' ;  i t  i s  now t h e  ord inary  
procedure f o r  dea l ing  with undefended cases  of  a l l  k inds  .. 

9 4  

The 

and t h e  g ran t ing  of 

97 

For - " I t  i s  no 

. 
94 x v. & [1979] 2 W . L . R .  681, 683 per Ormrod L . J .  
95 Matrimonial Causes Rules 1 9 7 7  (S.I .  1977 No. 344) 

96 & v. [1979] 2 W.L.R.  681, 684 per Ormrod L . J .  
r. 48( 1) ( a ) .  

97 Cf. S'antos v. Santos [1972] Fam. 2 4 7 ,  264 per Sachs 
L. J . , a n d e e  a-dholm v. Sandholm,= 
Times 2 1  December 1979. 

98 & v. & [1979] 2 W.L .R .  681, 683. 
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In  1978, f o r  example, ou t  of  a t o t a l  o f  151,533 decrees 
n i s i  o f  d ivorce ,  147,602 ( t h a t  i s ,  9 7 . 4  p e r  cent . )  were 
granted under the  s p e c i a l  procedure.  99 

2 8. A l l  divorce s u i t s  a r e  s t a r t e d  by the  f i l i n g  of a 
divorce p e t i t i o n l o o  a t  the  cour t  o f f i c e  of any d ivorce  county 

102 court."' The p e t i t i o n  must conta in  s p e c i f i e d  information. 
I t  w i l l  be served  on the  o t h e r  p a r t y , l o 3  toge the r  with a 
s ta tement  containing t h e  p e t i t i o n e r ' s  proposals  f o r  t h e  
care  of  any c h i l ~ i r e n , ' ~ ~  and forms o f  n o t i c e  of proceedings 
and acknowledgment of s e r v i c e .  These forms t e l l  t he  
respondent what he must do i f  he wishes t o  defend the  s u i t ,  
and provide information about t he  va r ious  s t e p s  he can take .  
I f  t he  respondent does defend (by f i l i n g  an answer) the  case  
w i l l  be t r a n s f e r r e d  t o  the  High Courtlo6 and t h e  " spec ia l  
procedure" ceases t o  apply.  I t  i s  e s s e n t i a l  t h a t  an answer 

99 

100 
10 1 
102 
10 3 

1 0 4  
10 5 

106 

J u d i c i a l  S t a t i s t i c s  (1978) Cmnd. 7627, Table D . 8  (c)  
and ( e ) .  The " spec ia l  procedure" was f i r s t  introduced 
i n  1973, when it  was confined t o  undefended cases  based 
s o l e l y  on the  two yea r s  l i v i n g  a p a r t  f a c t  provided 
t h a t  t h e r e  were no "ch i ld ren  of t h e  family",  
arrangements f o r  whom had t o  be c e r t i f i e d  by t h e  c o u r t :  
Matrimonial Causes (Amendment No. 2) Rules 1973 
(S . I .  1973, No. 1413) rr.2,5. I n  1975 t h e  procedure 
was made a v a i l a b l e  t o  proceedings based on any f a c t  
(except "behaviour") where t h e r e  were no such ch i ld ren :  
Matrimonial Causes (Amendment) Rules 1975 (S . I .  1975, 
No. 1359) r . 3 .  I t  was extended t o  a l l  undefended cases  
i n  1 9 7 7 ,  whether o r  n o t  ch i ld ren  a r e  involved: 
Matrimonial Causes Rules 1977 (S . I .  1977, No. 344) 
rr.  33(3) ,  48. 
Matrimonial Causes Rules 1977, r. 8(1) .  
I b i d . ,  r . 12 (1 ) .  
Ibid., r . 9 ,  and App.2. 
Or p a r t i e s ;  e.g. i f  t he  p e t i t i o n  charges adu l t e ry  t h e  
a l l e g e d  a d u l t e r e r  i s  a co-respondent:  rr. 13(1) , 1 4 .  
- I b i d . ,  r . 8  (2) and App.1, Form 4 .  
- I b i d . ,  r.12(6), and App.1, Forms 5 and 6. 
Ibid., r . l 8 ( 5 ) .  
Court i n  c e r t a i n  o t h e r  c i rcumstances:  ibid., r . 32 ;  
r. 80(1). 

Cases may be t r a n s f e r r e d  t o  t h e  High 
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be f i l e d  i f  t h e  p e t i t i o n  i s  t o  be t r e a t e d  a s  defended; i f  
n o t i c e  of i n t e n t i o n  t o  defend i s  n o t  followed by t h e  f i l i n g  
of an answer w i t h i n  t h e  p re sc r ibed  t ime t h e  s p e c i a l  procedure 
s t i l l  a p p l i e s .  lo7 

gone by,1o8 t h e  p e t i t i o n e r  w i l l  make a w r i t t e n  r eques t  f o r  
d i r e c t i o n s  i n  t h e  p re sc r ibed  form accompanied by an a f f i d a v i t  
and completed ques t ionna i r e  a s  s e t  out i n  t h e  Rules,  i n  o rde r  
t o  prove t h e  " f ac t "  on which t h e  p e t i t i o n e r  r e l i e s .  log 
necessary forms a r e  supp l i ed  au tomat i ca l ly  t o  t h e  p e t i t i o n e r  
by t h e  c o u r t .  On r e c e i p t  of t h e s e  documents, c o r r e c t l y  
completed, t h e  r e g i s t r a r  e n t e r s  t h e  case  i n  t h e  " spec ia l  
procedure l i s t . " l l0  
r e g i s t r a r  must consider  t h e  evidence f i l e d  by t h e  
pet i t ioner; ' "  i f  he i s  s a t i s f i e d  t h a t  t h e  p e t i t i o n e r  has 
s u f f i c i e n t l y  proved t h e  con ten t s  of t h e  p e t i t i o n  and i s  
e n t i t l e d  t o  a dec ree ,  t h e  r e g i s t r a r  makes and f i l e s  a 
c e r t i f i c a t e  t o  t h a t  effect . '12 
pronouncement of a decree  n i s i  by a judge i n  open cour t  a t  
a cour t  of t r i a l ;  t h e  p a r t i e s  a r e  n o t i f i e d  of t h i s  d a t e  b u t  
it i s  s p e c i f i c a l l y  p r o v i d e d ' t h a t  i t  i s  no t  necessary f o r  any 
pa r ty  t o  appear.  The pronouncement of decrees  i s  " in  
bulk" ( t h e  judge simply say ing  "I pronounce decree  n i s i  i n  
cases  1 t o  50").  

Once t h e  t ime f o r  f i l i n g  a defence has 

The 

A s  soon a s  p r a c t i c a b l e  t h e r e a f t e r ,  t h e  

A d a t e  i s  then  f i x e d  f o r  t h e  

1 1 4  

10 7 

108 

109 
110 
111 
1 1 2  

113 
1 1 4  

9 v. [1979] 2 W.L.R. 681, 685 per Ormrod L . J . ;  
Sandholm v .  Sandholm, The Times 2 1  December 1979. 
See t h e  d e f i n i t i o n  of "undefended cause" i n  
Matrimonial Causes Rules 1977 r . 2 ( 2 ) .  I f  t h e  case  i s  
defended, t h e  r e g i s t r a r  w i l l  g ive  d i r e c t i o n s  f o r  
t r i a l :  ibid., r . 33 (4 ) .  
I b i d . ,  r . 33 (3 ) ,  and App.1, Form 7 .  
- I b i d . ,  r . 33 (3 ) .  
Ib id . ,  r .48(1) .  
I b i d . ,  r . 4 8 ( l ) ( a ) .  I f  he i s  not  s o  s a t i s f i e d  he may 
give t h e  p e t i t i o n e r  t h e  opportuni ty  of f i l i n g  f u r t h e r  
evidence o r  remove t h e  case  from t h e  s p e c i a l  procedure 
l i s t  . 
I b i d . ,  i-.48(2). 
This a spec t  of t h e  procedure i s  governed by an 
unreported R e g i s t r a r ' s  D i rec t ion  of 2 2  May 1978, 
r e f e r r e d  t o  i n  v .  9 [1979] 2 W.L.R.  681, 684. 
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29. 
the  marr iage ;  f o r  t h i s  purpose it  must be made absolu te .  
This may be done s i x  weeks a f t e r  t h e  decree  n i s i  has been 
pronounced116 on the  a p p l i c a t i o n  o f  t h e  p a r t y  who has  been 
granted t h e  decree.  I f  t he re  a r e  c h i l d r e n  of  t he  family 
i n  r e s p e c t  of the  arrangements f o r  whose we l fa re  the  cour t  
has t o  dec la re  i t s  s a t i s f a c t i o n 1 1 8  the  r e g i s t r a r ,  a f t e r  
f i l i n g  h i s  c e r t i f i c a t e  t h a t  t he  p e t i t i o n e r  i s  e n t i t l e d  t o  
a decree,’” w i l l  f i x  an appointment f o r  cons ide ra t ion  by 
a judge i n  chambers of  t he  proposed arrangements and send 
n o t i c e  of t he  appointment t o  t h e  p a r t i e s .  lZo 

t h e  appointment w i l l  normally be f o r  t he  day on which t h e  
judge has  pronounced the  decree  n i s i  i n  t h e  case.  There i s  
no s t a t i s t i c a l  evidence about t he  number o f  cases  i n  which 
the  p a r t i e s  a c t u a l l y  a t t end .  

The decree n i s i  does n o t  legally115 te rmina te  

In  p r a c t i c e ,  

115 

116 

1 1 7  

11 8 
119 
1 2  0 

Although i t  e f f e c t i v e l y  does s o  f o r  p r a c t i c a l  purposes:  
Fender v. St.-John Mildma [1938] A . C . l .  The making 
o f e c r e e  n i s i  a l s o  has’some l e g a l  consequences 
(e.g: a husband may t h e r e a f t e r  be convicted o f  rape 
on h i s  wi fe :  R. v. O’Brien 119741 3 A l l  E.R.  663). 
For i l l u s t r a t i o n s  of  t he  l e g a l  t heo ry ,  s ee  I n  r e  
Seaford dec’d  [1968] P.53; Biggs v. B i g p m 7 1  
Tam. 1. 
The c o u r t  has power t o  make a decree  absolu te  wi th in  
a s h o r t e r  p e r i o d ,  b u t  w i l l  r a r e l y  do s o :  s ee  
Matrimonial Causes Act 1973, s.1 ( 5 )  ; Matrimonial 
Causes (Decree Absolute) General  Order 1972; 
P r a c t i c e  Note (Divorce: Decree Absolute) [1972] 
1 W.L.R. 1261. 
The o t h e r  p a r t y  may apply f o r  t he  decree t o  be made 
absolu te  b u t  no t  u n t i l  3 months a f t e r  t h e  expi ry  of  
t he  6 week per iod:  Matrimonial Causes A c t  1973, 
s . 9 ( 2 ) .  
Ib id .  , s .  4 1  (1 ) .  
Under the  Matrimonial Causes Rules 1977, r .48(1) .  
I b i d .  , r. 48(4).  

- 

- 
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30. The in t roduc t ion  of  t he  " spec ia l  procedure" i n  
a l l  undefended cases  was accompanied by withdrawal o f  l e g a l  
a i d  i n  such cases .  Under the  Legal Aid (Matrimonial 
Proceedings) Regulations 1977121 l e g a l  a i d  i s  only  a v a i l a b l e  
f o r  d ivorce  ( o r  j u d i c i a l  s epa ra t ion )  where t h e  proceedings 
a re  defended, where the  p e t i t i o n  i s  d i r e c t e d  t o  be heard i n  
open cour t ,  o r  where an a p p l i c a n t  cannot proceed without  
l e g a l  a i d  because o f  i ncapac i ty .  lZ2 Legal a i d  i s ,  however, 
ava i l ab le  i n  r e l a t i o n  t o  i n j u n c t i o n s ,  f i n a n c i a l  and p rope r ty  
m a t t e r s ,  con te s t ed  a p p l i c a t i o n s  r e l a t i n g  t o  c h i l d r e n ,  and 
a l s o  f o r  app l i ca t ions  f o r  l eave  t o  p re sen t  a p e t i t i o n  w i t h i n  
t h r e e  yea r s  o f  marriage.  lZ3 Moreover, t he  Green Form scheme 
permi ts  l e g a l  advice ( f o r  those  e l i g i b l e  on f i n a n c i a l  grounds) 
t o  be given wi th in  f i n a n c i a l  l i m i t s .  

1 2 4  

125 

(c )  A l t e r n a t i v e  forms o f  r e l i e f  

31. We now t u r n  t o  examine a l t e r n a t i v e  forms of  
matrimonial  r e l i e f  i n  r e s p e c t  o f  which t h e r e  i s  no time 
r e s t r i c t i o n .  

( i )  J u d i c i a l  s e p a r a t i o n  

3 2 .  A p e t i t i o n  f o r  j u d i c i a l  s e p a r a t i o n  may be presented 
t o  t h e  cour t  by e i t h e r  p a r t y  t o  a marr iage ;  t h e r e  i s  no time 
r e s t r i c t i o n .  I f  t h e  p e t i t i o n e r  e s t a b l i s h e s  any of  t he  " fac ts"  

1 2 1  S.I. 1977 No. 4 4 7 .  
1 2 2  Ibid., r . 2 .  
123 Ibid., r .3.  
1 2 4  See Legal Aid A c t  1974, s .15.  
125 A t  p re sen t  €25: i b i d . ,  s .3 (2)  and Legal Aid Act 1979, 

126 

s . 2 .  However w e  understand t h a t  s o l i c i t o r s  a c t i n g  f o r  
p e t i t i o n e r s  (but  n o t  respondents) may incu r  up t o  € 5 5  
( a s  from 1 August 1979) wi thou t  s p e c i a l  au tho r i ty .  

s e e  para .  24, above. 
126 I .e .  adu l t e ry  e t c . ,  behaviour ,  d e s e r t i o n ,  l i v i n g  a p a r t :  
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from which, i n  d ivorce  proceedings,  i r r e t r i e v a b l e  
breakdown o f  a marriage may be presumed, t he  cour t  i s  
bound127 t o  g ran t  a decree.  12’ 
t h a t  i n  j u d i c i a l  s epa ra t ion  proceedings the  cour t  i s  no t  
concerned t o  consider  whether t he  marriage has broken down 
i r r e t r i e v a b l y .  

I t  i s  s p e c i f i c a l l y  provided 

129 

33. The primary l e g a l  e f f e c t  o f  t h e  making of  a decree 
of j u d i c i a l  s epa ra t ion  i s  t h a t  i t  thereupon ceases t o  be 
ob l iga to ry  f o r  the  p e t i t i o n e r  t o  c o h i b i t  w i th  t h e  respondent.130 
The decree i s  n o t  an o rde r  t h a t  one p a r t y  s h a l l  cease t o  l i v e  
wi th  the  other,13’ and it  does n o t  by i t s e l f  provide any 
s i g n i f i c a n t  protection132 t o  a w i f e  who has  been sub jec t ed  
t o  ill t rea tment  by h e r  husband.133 I n  t h a t  r e s p e c t ,  t h e r e f o r e ,  
the  e f f e c t  o f  a decree of  j u d i c i a l  s e p a r a t i o n  i s  l e s s  than 
the  name sugges t s ;  y e t  i n  o t h e r  r e s p e c t s  t h e  e f f e c t s  a r e  
perhaps s u r p r i s i n g l y  ex tens ive .  In  p a r t i c u l a r ,  on g ran t ing  
t h e  decree o r  a t  any time t h e r e a f t e r ,  t h e  cour t  may make any 

~ of the  f i n a n c i a l  p rov i s ion  o r  p rope r ty  adjustment o rde r s  which 
i t  has power t o  make i n  d ivorce  su i t s .134  
the  purposes of  i n t e s t a t e  succession a decree o f  j u d i c i a l  

Furthermore, f o r  

1 2  7 

1 2  8 
129 
130 
131 
132 

133 

134 

Provided t h a t  i t  has  made t h e  appropr i a t e  d e c l a r a t i o n  
about the  arrangements made f o r  t h e  we l fa re  of any 
ch i ld ren  of  t he  fami ly :  Matrimonial Causes A c t  1973, 
s .41.  
I b i d . ,  s .17(2) .  
Ib id .  

Montgomery v. Montgomery [1965] P.46, 51 per Ormrod J. 
Such p r o t e c t i o n  can be g iven  i f  t h e  cour t  makes an 
i n j u n c t i o n  r e s t r a i n i n g  the  husband from molest ing 
t h e  w i f e ,  o r  excluding him from t h e  former matrimonial  
home; bu t  it i s  n o t  now necessary t o  s t a r t  j u d i c i a l  
s epa ra t ion  ( o r  any o t h e r  matrimonial  proceedings) 
as  a pre-condi t ion t o  the  g r a n t  of  such an in junc t ion :  
s e e  para .  35, below. 
See,  e .g . ,  the  f a c t s  o f  Bradley v. Bradley 119731 
1 W.L.R, ,  1 2 9 1 .  
Matrimonial Causes Act 1973, s s .  2 1 - 2 4 .  

- 
Ibid. , S . l S ( 1 ) .  
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sepa ra t ion  ope ra t e s  i n  t h e  same way as  a divorce135 and 
t h e r e a f t e r  n e i t h e r  spouse has  any r i g h t  t o  succeed on the  
o t h e r ' s  i n t e s t a c y ;  a wife sepa ra t ed  under a decree o f  
j u d i c i a l  s epa ra t ion  i s  only e l i g i b l e  f o r  t he  l e v e l  of  
f i n a n c i a l  p rov i s ion  app l i cab le  t o  a former wife  i n  
proceedings f o r  f i n a n c i a l  p rov i s ion  ou t  of  h e r  deceased 
husband's e s t a t e .  136 
between a decree  abso lu te  of d ivorce  and a decree of 
j u d i c i a l  s epa ra t ion  i s  t h a t  t h e  l a t t e r  does n o t  te rmina te  
the  s t a t u s  of marriage s u b s i s t i n g  between t h e  p a r t i e s :  
hence,  although a j u d i c i a l  s e p a r a t i o n  decree  may now have 
many137 of t he  f i n a n c i a l  and o t h e r  consequences of d ivo rce ,  
i t  does n o t  permit  t h e  p a r t i e s  t o  re-marry. 

The r e a l l y  important  d i f f e r e n c e  

138 

135 Ibid., s .18 (2 ) .  

136 Inhe r i t ance  (Provis ion  f o r  Family and Dependants) A c t  
1975, s . l ( Z ) ( a ) .  

137 But n o t  a l l .  Fo r  example, a woman who i s  j u d i c i a l l y  
sepa ra t ed  w i l l  s t i l l  be e l i g i b l e  t o  take  b e n e f i t s  
a v a i l a b l e  t o  a "widow" under an occupat ional  pensions 
scheme (whereas a divorced woman would n o t  q u a l i f y ) .  

persons re-marry,  o f t e n  s h o r t l y  a f t e r  t h e  decree.  
In  a sample of marriages d i s so lved  i n  1973 it has  
been shown t h a t  i n  over  75% of t h e  cases  a t  l e a s t  
one p a r t y  had re-married 4 yea r s  l a t e r ;  and about 3 
of those  who had re-married d i d  s o  w i t h i n  3 months 
from the  d ivorce .  ("Population Trends 16", Summer 
1979, Of f i ce  o f  Populat ion Censuses and Surveys.)  

138 I t  i s  noteworthy t h a t  a l a r g e  number of  divorced 
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34. 
i n  the  number of p e t i t i o n s  f o r  j u d i c i a l  s epa ra t ion :  139 

I n  r e c e n t  y e a r s  t h e r e  has  been a s i g n i f i c a n t  i nc rease  
1 

Petitions 

I 
Grounds 

(Figures no1 
ava i l ab l r  

1,228 l- 
I t  w i l l  be noted t h a t  t h e  g r e a t  ma jo r i ty  o f  p e t i t i o n e r s  a r e  
wives,  t h a t  "behaviour" i s  t h e  ground most commonly r e l i e d  on, 
and tha t  a s i g n i f i c a n t  number o f  p e t i t i o n s  do n o t  r e s u l t  i n  
t h e  making of a decree.  L i t t l e  i s  known about t he  reasons 
f o r  t h e  inc reased  use o f  j u d i c i a l  s epa ra t ion  p e t i t i o n s ;  a t  
our sugges t ion ,  r e sea rch  i s  l i k e l y  t o  be undertaken i n  t h e  nea r  
f u t u r e  aimed a t  throwing l i g h t  on t h i s  mat te r .  We imagine 

139 This t a b l e  i s  based on t h e  C i v i l  J u d i c i a l  S t a t i s t i c s  
I t  should be no ted  t h a t  t h e  f o r  each r e l e v a n t  year .  

f i g u r e s  given f o r  vtgrounds'f do n o t  inc lude  cases  where 
two o r  more grounds a r e  a l leged .  I t  w i l l  a l s o  be noted 
t h a t  t he  f i g u r e s  f o r  1978 a r e  incomplete.  This i s  
because Table D.8(b) o f  t h e  J u d i c i a l  S t a t i s t i c s  1978 
f o r  t h e  f i r s t  time does n o t  give a complete ana lys i s  
of  t h e  f i g u r e s  f o r  p e t i t i o n s  on grounds o t h e r  than 
adu l t e ry  and behaviour.  
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t h a t  t h e r e  a r e  some cases  where, f o r  r e l i g i o u s  o r  o t h e r  
reasons ,  t he  p a r t i e s  do n o t  want a d ivorce  and r e s o r t  t o  
j u d i c i a l  s epa ra t ion  a s  a long term remedy t o  dea l  with 
f i n a n c i a l  and custody m a t t e r s ;  b u t  i t  i s  reasonable  t o  
suppose t h a t ,  i n  some cases  a t  l e a s t ,  t he  p a r t i e s  i n t end  
t o  d ivorce  as  soon as  t h r e e  y e a r s  have e l apsed  from the  
da t e  of  t h e  marriage and use j u d i c i a l  s e p a r a t i o n  as  a 
temporary measure. 

( i i )  Orders excluding a spouse from 
t h e  matr imonial  home 

J5. U n t i l  1976 t h e  only widely used and e f f e c t i v e  
procedure a v a i l a b l e  t o  a spouse seeking a cour t  o r d e r  a g a i n s t  
mo les t a t ion  o r  violence was t o  apply t o  the  d ivorce  cour t  
f o r  an i n t e r l o c u t o r y  in junc t ion .  However, a spouse could 
n o t  simply apply f o r  an i n j u n c t i o n ;  he o r  she  had a l s o  t o  
s t a r t  ( o r  undertake t o  s t a r t )  d ivo rce ,  n u l l i t y ,  o r  j u d i c i a l  
s epa ra t ion  proceedings,  o r  proceedings f o r  l eave  t o  p re sen t  
a d ivorce  p e t i t i o n  w i t h i n  t h r e e  yea r s  of t he  marr iage ,  
because t h e  cour t  would only g r a n t  an i n j u n c t i o n  as  r e l i e f  
a n c i l l a r y  t o  o t h e r  proceedings.  This s t a t e  of  a f f a i r s  was 
the  s u b j e c t  of much c r i t i c i s m ;  i t  was s a i d  (amongst o t h e r  
th ings)  t h a t  t h e  r e s u l t  was t o  d r i v e  women i n t o  d ivorce  
proceedings because t h i s  was t h e  only way of  g e t t i n g  p r o t e c t i o n  
a g a i n s t  v io lence .  14’ 
Violence and Matrimonial Proceedings A c t  1976 t h e  o l d  r u l e  
has  ceased t o  be of any p r a c t i c a l  re levance ,  because cour t s  may, 

140 

Since  t h e  enactment o f  t he  Domestic 

140 McGibbon v. McGibbon [1973] Fam. 1 7 0 .  
1 4 1  See the  evidence given by S i r  George Baker P. i n  t he  

Report from t h e  S e l e c t  Committee on Violence i n  
Marriage (1975) vo l .  2 H.C.  553-11, q. 1822, p.468. 
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under t h e  1976 Act,  g ran t  i n j u n c t i o n s  a g a i n s t  mo les t a t ion  
and in junc t ions  excluding a spouse from t h e  matrimonial  
home "whether o r  n o t  any o t h e r  r e l i e f  i s  sought i n  t h e  
proceedings". Furthermore, t he  Domestic Proceedings 
and Mag i s t r a t e s '  Courts Act 1978143 g ives  m a g i s t r a t e s '  
cou r t s  t he  power t o  make pe r sona l  p r o t e c t i o n  and exclusion 
o rde r s  a g a i n s t  a p a r t y  t o  a marriage a t  t h e  s u i t  o f  t he  
o the r .  

1 

36. In  the  r e s u l t ,  it i s  n o t  now necessa ry  t o  
undertake t o  i n s t i t u t e  j u d i c i a l  s e p a r a t i o n  proceedings o r  
proceedings f o r  leave  t o  p r e s e n t  a d ivorce  p e t i t i o n  w i t h i n  
t h r e e  yea r s  of  t h e  marriage as  a p re l imina ry  t o  secu r ing  

I l e g a l l y  e f f e c t i v e  i n t e r i m  remedies a g a i n s t  v io l ence  o r  

moles ta t ion .  I f  a long term remedy i s  sought ,  it may be 
p r e f e r a b l e  t o  i n s t i t u t e  j u d i c i a l  s e p a r a t i o n  proceedings,  
s i n c e  the  remedies a v a i l a b l e  under the  1976 Act a r e  

1 4  4 e s s e n t i a l l y  s h o r t  term and somewhat l i m i t e d  i n  scope. 

I ( i i i )  F inanc ia l  r e l i e f  and custody 

37. I t  i s  n o t  necessary t o  s t a r t  d ivorce  proceedings i n  
o rde r  t o  o b t a i n  an o r d e r  f o r  f i n a n c i a l  r e l i e f .  I n  j u d i c i a l  
s epa ra t ion  the  same range o f  o r d e r s  i s  a v a i l a b l e  as  i n  d ivorce .  

1 4 2  Domestic Violence and Matrimonial  Proceedings Act 1976, 
s . l ( l ) .  The Act con ta ins  o t h e r  p rov i s ions  designed t o  
give l e g a l  p r o t e c t i o n  a g a i n s t  v io l ence  and moles t a t ion  
i n  t h e  domestic con tex t .  

143 Sec t .  1 6 ( 2 ) ,  implementing t h e  proposals  i n  the  Commission's 
Report on Matrimonial Proceedings i n  Mag i s t r a t e s '  Courts,  
law Com. No. 7 7  (1Y7b)  para .  5.4U. 

1 4 4  HEpper v. Hopper (Note) [ 1 9 7 8 ]  1 W.L.R. 1342. Furthermore, 
t e r e  i s  no power under t h e  1976 Act t o  make orders  f o r  
custody o r  f i n a n c i a l  r e l i e f .  
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Furthermore , proceedings may be s t a r t e d  i n  t h e  d ivorce  cour t  
f o r  f i n a n c i a l  re l ie f  on t h e  ground of f a i l u r e  t o  provide 
reasonable  m a i n t e n a n ~ e ; ' ~ ~  and m a g i s t r a t e s  cour t s  a l s o  have 
a j u r i s d i c t i o n ,  though samewhat less e x t e n s i v e ,  t o  make 
f i n a n c i a l  o rde r s  on t h a t  and a number of  o t h e r  grounds. 146 

38. Orders f o r  custody and access  can be sought i n  
the  d ivorce  court147 i n  j u d i c i a l  s e p a r a t i o n  and maintenance 
proceedings,  and i n  a m a g i s t r a t e s '  cou r t  i n  proceedings under 
the  Domestic Proceedings and Mag i s t r a t e s '  Courts A c t  1978.148 
Such o rde r s  may a l s o  be made by t h e  High Court ,  county cour t  
and mag i s t r a t e s '  cou r t  i n  proceedings under t h e  Guardianship 
of Minors Acts 1971 and 1973.149 

(4) The working of  t h e  r e s t r i c t i o n  i n  p r a c t i c e  

39. We now t u r n  t o  consider  t h e  s t a t i s t i c a l  m a t e r i a l  
which i s  a v a i l a b l e  about t he  working o f  t he  r e s t r i c t i o n  on 
the  p r e s e n t a t i o n  o f  d ivorce  p e t i t i o n s  wi th in  t h r e e  yea r s  of  
t he  marriage.  The J u d i c i a l  S t a t i s t i c s  show t h a t  a p p l i c a t i o n s  
f o r  leave have g r e a t l y  inc reased  i n  r e c e n t  yea r s .  In  1969 
t h e r e  were only 498 a p p 1 i ~ a t i o n . s ; ~ ~ ~  i n  1971 ( t h e  f i r s t  yea r  
i n  which t h e  Divorce Reform Act 1969 was i n  fo rce )  t he re  were 

145 

146 

1 4  7 
148 
149 

1 5 0  

Matrimonial Causes Act 1973, 5 . 2 7  ( t h i s  s e c t i o n  w i l l  be 
amended by the  Domestic Proceedings and Mag i s t r a t e s '  
Courts Act 1978, s . 63 (1 ) ,  which i s  n o t  y e t  i n  f o r c e ) .  
Domestic Proceedings and Mag i s t r a t e s '  Courts Act 1978, 
ss .2 ,  6 and 7 .  These p rov i s ions  (which w i l l  r ep l ace  
those  i n  t h e  Matrimonial Proceedings (Magis t ra tes '  
Courts) A c t  1960) a r e  n o t  y e t  i n  fo rce .  
Matrimonial Causes A c t  1973, s . 4 2 .  
Sec t s .  8-12 .  
F inanc ia l  o rde r s  i n  r e s p e c t  o f  ch i ld ren  may a l s o  be  
made under t h i s  and the  o t h e r  procedures mentioned 
i n  t h e  t e x t .  
C i v i l  J u d i c i a l  S t a t i s t i c s  1969 (Cmnd. 4416) Table 10(D). 
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530;l5I in 1973 there were 786;15’ and in 1978 the number 
had risen to 1,462. 153 This increase is far greater than 
the proportionate increase in the number of divorce petitions: 
between 1 9 7 3 ’ ~ ~  and 1978 the proportionate increase in the 
number of applications for leave was 86 per cent., whereas 
the proportionate increase in the number of divorce petitions 
was 41.2 per cent. 155 

40. The statistics also show that most applications for 
leave are successful. Thus in 1975, out of a total of 576 
cases adjudicated upon, leave was refused in 31 cases (5.39 
per cent.);156 the proportion of refusals in 1974 and 1973 
respectively was 8.16 per cent. and 6.77 per cent. 

refusal of leave was discontinued in 1975 but we understand 
from enquiries made in the Principal Registry of the Family 
Division and certain county courts that the proportion of  
refusals is probably in the region of 5 per cent. These 

ineffective in helping to prevent dissolutions within three 
years of the marriage since there will no doubt be cases 
where applicants are advised not to apply for leave because 
it is thought that leave will be refused. 

157 

1 Unfortunately publication of statistics relating to the 

I figures do not, of course, show that the restriction is 
i 

1 
- 
151 

152 
153 
154 

155 
156 
157 

Civil Judicial Statistics 1971 (Cmnd.4982) Table 10(D). 
(The reference in the Table to s.2 of the Matrimonial 
Causes Act 1950 should be a reference to s.2 of the 
Matrimonial Causes Act 1965.) 
Civil Judicial Statistics 1973 (Cmnd.5756) Table 10(D). 
Judicial Statistics 1978 (Cmnd.7627) Table D.8(e). 
This year has been chosen as the base for comparison 
to eliminate any distortion caused by exceptional 
figures in 1971, the first year of the operation of 
the Divorce Reform Act 1969. 
115,048 petitions in 1973; 162,450 petitions in 1978. 
Judicial Statistics 1975 (Cmnd.6634) Table C.lZ(vi). 
Civil Judicial Statistics 1974 (Cmnd.6361) and 1973 
(Cmnd.5756) Tables B.l2(v) and lO(D) respectively. 
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4 1 .  The s t a t i s t i c s  cannot g ive  any d i r e c t  information 
about t h e  e f f e c t  o f  t h e  existence of  the r e s t r i c t i o n  on the  
long-term d ivorce  r a t e .  I t  is however p o s s i b l e  t o  draw 
c e r t a i n  in fe rences  from a comparison o f  t h e  d ivorce  s t a t i s t i c s  
f o r  England and Wales wi th  those  f o r  Sco t l and ,  where t h e r e  
i s  no time r e s t r i c t i o n  on t h e  p r e s e n t a t i o n  of  d ivorce  
p e t i t i o n s .  We d e a l  w i th  these  m a t t e r s  i n  d i scuss ing  the  
arguments f o r  and a g a i n s t  r e t e n t i o n  o f  t h e  e x i s t i n g  r e s t r i c t i o n  
a t  paragraphs 46-57, below. 

(5)  T i m e  r e s t r i c t i o n s  elsewhere i n  t h e  United Kingdom 

(a)  Scot land 

42. There i s  no time r e s t r i c t i o n  i n  t h e  law of Scot land 
such as there i s  i n  Engl ish law, s o  t h a t  i n  Scot land a d ivorce  
p e t i t i o n  may be p re sen ted  a t  any t ime, This i s  t h e  more 
s t r i k i n g  s i n c e ,  as  a r e s u l t  o f  t h e  Divorce (Scotland) Act 1976 
(which came i n t o  fo rce  on 1 January 1977) t h e  S c o t t i s h  law o f  
d ivorce  has  i n  o t h e r  r e s p e c t s  been brought s u b s t a n t i a l l y  i n t o  
l i n e  w i t h  Engl ish law: i n  p a r t i c u l a r  t h e  f a c t s  upon which 
i r r e t r i e v a b l e  breakdown i s  based a r e  ~ i m i 1 a r . l ~ ~  
cons ider  t h a t  it i s - w o r t h  s e t t i n g  out the reasons  why the 
d i f f e rence  between t h e  two c o u n t r i e s  i n  r e l a t i o n  t o  the  t ime 
r e s t r i c t i o n  has a r i s e n .  

We t h e r e f o r e  

43.  The p o s s i b i l i t y  of adopting t h e  t h r e e  y e a r  r e s t r i c t i o n  
as p a r t  o f  t he  law of  Scot land has  been twice, considered i n  

158 I r r e t r i e v a b l e  breakdown i n  Scot land i s  taken t o  be 
e s t a b l i s h e d  ( s u b j e c t  t o  one o r  two except ions)  
o r  more " f ac t s "  a r e  proved (Divorce (Scotland) A c t  
1976, s . 1 ( 2 ) ) .  There i s  no p rov i s ion  ak in  t o  s .1 (4 )  
of  t h e  Matrimonial Causes A c t  1973 r e q u i r i n g  a cour t  
t o  d ismiss  a p e t i t i o n  i f ,  notwithstanding t h e  proof of 
a f a c t ,  it i s  s a t i s f i e d  t h a t  t h e  marr iage has n o t  broken 
down i r r e t r i e v a b l y .  There a r e  a l s o  o t h e r  d i f f e r e n c e s  
of  d e t a i l  between t h e  r e l e v a n t  p rov i s ions  of  t h e  two 
Acts. 

i f  one 
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r ecen t  yea r s :  
and secondly in  the S c o t t i s h  Law Commission's Report: 
Divorce - The Grounds Considered,160 i n  1967. 
r e j e c t e d  t h e  i n t r o d u c t i o n  of a r u l e  r e s t r i c t i n g  d ivorce  
p e t i t i o n s  w i t h i n  t h e e a r l y  yea r s  o f  marr iage.  The Morton 
Commission s a i d :  

first by the Morton Commission159 i n  1956 

Both bodies  

"In Scot land ,  an a c t i o n  f o r  d ivorce  may be r a i s e d  
a t  any time a f t e r  t h e  marr iage.  We do n o t  cons ider  
it necessary t o  in t roduce  i n t o  Scot land a r e s t r i c t i o n  
similar t o  t h a t  i n  England. I n  1954, t h e  number of 
d ivorces  granted ... i n  r e s p e c t  of  marr iages  which 
had n o t  l a s t e d  more than  t h r e e  y e a r s  was 55, ou t  
a t o t a l  number of d ivorces  f o r  t h a t  y e a r  o f  2,200. 
From t h a t  number must be taken  those  cases  i n  which, 
had t h e r e  been a r e s t r i c t i o n ,  t h e  pu r sue r  would i n  
any even t  have been allowed t o  r a i s e  an ac t ion .  We 
cons ide r ,  t h e r e f o r e ,  t h a t  t h e r e  i s  n o t  a problem i n  
Scot land s u f f i c i e n t l y  l a r g e  t o  j u s t i f y  such an 
innovat ion;  
o f  such a proposal  from the  S c o t t i s h  witnesses".  

and t h e r e  was l i t t l e  evidence i n  suqgprt  

44. 
and suggested t h a t  t h e  ope ra t ion  o f  t h e  r u l e  i n  England and 
Wales gave l i t t l e  support  t o  t h e  view t h a t  t he  ex i s t ence  of  
a t i m e  r e s t r i c t i o n  made any m a t e r i a l  c o n t r i b u t i o n  towards 
t h e  o b j e c t i v e s  of a good d ivorce  law, namely t h e  suppor t  o f  
marriages which have a chance o f  s u r v i v a l  and t h e  decent  b u r i a l  
w i t h  t h e  minimum of  embarrassment , humi l i a t ion  and b i t t e r n e s s  

I n  1967 the S c o t t i s h  Law Commission163 went f u r t h e r ,  

159 (1956) Cmd. 9678: s e e  p a r a . 8 ,  above i n  r e l a t i o n  t o  

160 (1967) Cmnd. 3256. 
161  I . e .  2 . 5  p e r  cent .  In  1977 t h e r e  were 624 d ivorces  

t h e  Commission's recommendation a s  t o  Engl ish law. 

i n  r e s p e c t  o f  marriages t h a t  had l a s t e d  f o r  l e s s  than  
3 y e a r s  ou t  of a t o t a l  o f  8,807 d ivorces  ( i . e .  7.08 p e r  
c e n t . ) :  (1977) Annual Report  of t h e  R e g i s t r a r  General 
f o r  Sco t l and ,  P a r t  2 ,  Populat ion and V i t a l  S t a t i s t i c s  , 
p.'i44 ( H . M . S . O . ) .  The corresponding f i g u r e s  f o r  England 
and Wales were 1,406 ou t  o f  129,053 (1.1 p e r  cent . )  : 
1977 Marriage and Divorce S t a t i s t i c s , S e r i e s  F.M.2 N O .  4 
(O.P.C.S.) a 

162 (1956) Cmd. 9678, Ch. 5 ,  para.218. The Morton Commission 
seemed t o  regard  the  problem of e a r l y  m a r i t a l  breakdown 
as  more s e r i o u s  i n  England: s ee  pa ra .8 ,  above. 

163 Divorce - The Grounds Considered (1967) Cmnd.3256. 



of those that are indubitably dead. The Scottish Law 
Commission thought that there was "little to suggest'' that 
the restriction encouraged - 

"husbands and wives to face and resolve their 
differences in the period of adjustment which 
necessarily follows marriage .... In Scotland 
only 8.27 per cent. of the marriages dissolved 
by divorce in 1964 had lasted less than three 
years.164 
arisen in England, discretion would have been 
exercised; the remaining number is not 
substantial, and there is little reason to 
think that any of them would have survived if 
the parties had been obliged to postpone 
proceedings. On the other hand, it seems 
clear to us that, where the spouses' 
incompatibility is revealed during the early 
days of marriage, the balance of social 
advantage clearly lies with the speedy 
termination of the marriage. This is not to 
approve irresponsible o r  trial marriages. Most 
persons, as we have pointed out, enter into 
marriage without considering the terms of  the 
law of divorce and upon the assumption that 
their relationship will be permanent" 

In some of these cases, had they 

The Scottish experience is of particular significance in 
evaluating the effectiveness of the time restriction. We 
return at paragraph 48 below to the question of whether a 
comparison between the divorce rates in the two countries 
provides any useful evidence about the likely effect of 
abolition of the rule in England. 

(b) Northern Ireland 

45. For the sake of completeness we also briefly 
summarise the position in Northern Ireland. Until April 
1979 there was a three year rule in Northern Ireland under 
section 5 of the Matrimonial Causes Act 1939 which differed 
in two significant respects from the rule in England and Wales. 

164 In 1977 the percentage was 7.08: see n.161, above. 
165 Divorce - The Grounds Considered Scot. Law Com. No. 6 

m C m n d .  32 56, para. 30. 
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F i r s t ,  t h e  bar  was on t h e  g ran t ing  of a decree  n i s i  of 
divorce,166 not  on t h e  p r e s e n t a t i o n  of a p e t i t i o n .  
t h e  b a r  app l i ed  only i n  a case  of c r u e l t y :  t h u s ,  had a 
case  a r i s e n  i n  Northern I r e l a n d  on f a c t s  s i m i l a r  t o  those  i n  
Blackwell v .  Blackwelllbs t h e r e  would have been no b a r  t h e r e -  
because a d u l t e r y  was t h e  f a c t  a l l e g e d  i n  t h a t  case .  Under 
t h e  Matrimonial Causes (Northern I r e l and)  Order 1978,169 
however, t h e  d ivorce  l a w  of Northern I r e l a n d  was brought 
s u b s t a n t i a l l y  i n t o  l i n e  with t h a t  of England and Wales. 
Thus, while  t h e  d ivo rce  l a w  i n  gene ra l  has  been l i b e r a l i s e d ,  
t h e  t h r e e  year  r u l e  has been t i gh tened :  t h e  r e s t r i c t i o n  on 
d ivo rce  wi th in  t h r e e  yea r s  of marriage now a p p l i e s  t o  t h e  
p r e s e n t a t i o n  of a p e t i t i o n ,  no t  t o  t h e  g ran t ing  of a decree  
( thus  delaying proceedings by a f u r t h e r  few months), and it 
a p p l i e s  whatever f a c t s  a r e  a l l e g e d  t o  c o n s t i t u t e  
i r r e t r i e v a b l e  breakdown. 

Secondly, 

170 

(6) Cri t ic ism of t h e  p re sen t  r u l e  

46. C r i t i c i s m  of t h e  r e s t r i c t i o n  t akes  two main forms. 
I F i r s t ,  t h e r e  a r e  those  who deny t h a t  3 t ime r e s t r i c t i o n  
I 
I on t h e  p r e s e n t a t i o n  of d ivo rce  p e t i t i o n s  would se rve  a u s e f u l  

166 The p rov i so  t o  s . 5  of t h e  Act r e s t r i c t e d  t h e  
ronouncement o f  a decree  ( i . e .  decree  n i s i ) .  In  

& a r t i n  v .  Martin Cl9411 N . I . l  where t h e  p e t i t i o n e r  
f a i l e d  t o  e s t a b l i s h  excep t iona l  ha rdsh ip  o r  dep rav i ty ,  
although she  proved c r u e l t y ,  i t  was made c l e a r  t h a t  
t h e  case  would have t o  be re-heard a f t e r  t h e  end of 
t h e  p e r i o d  be fo re  a decree  could be pronounced (ibid., 
a t  p.17 per Murphy L . J . ) .  

167 The matrimonial  o f fence  grounds e x i s t e d  under t h e  1939 
Act i n  a form s i m i l a r  t o  t h a t  under t h e  1937 A c t  i n  
England. 

168 (1973) 1 1 7  S . J .  939: s e e  para .18 ,  above. 
169 S . I .  1978 No. 1 0 4 5 .  
170 See Matrimonial Causes (Northern I r e l and)  Order 1978, 

A r t .  5. 
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purpose.  Secondly, t h e r e  a r e  those  who a r e  prepared t o  accept  
t h a t  t h e r e  i s  a case  f o r  time r e s t r i c t i o n ,  bu t  ob jec t  t o  
t h e  p re sen t  r u l e .  We o u t l i n e  t h e s e  c r i t i c i s m s  i n  tu rn .  

(a) Objections t o  any time r e s t r i c t i o n  

4 7 .  Objections t o  t h e  ex i s t ence  of any t i m e  r e s t r i c t i o n  
c e n t r e  on t h e  a l l e g e d  incons i s t ency  of such a r e s t r i c t i o n  with 
t h e  p re sen t  po l i cy  of t h e  d ivorce  l e g i s l a t i o n .  I f  i t  i s  t h e  
case  t h a t  d ivorce  should be a v a i l a b l e  whenever a marriage has  
i r r e t r i e v a b l y  broken down, why ( i t  i s  s a i d )  should i t  ma t t e r  
whether t h e  marriage has been i n  ex i s t ence  f o r  t h r e e  months 
o r  t h r e e  yea r s?  Separat ion i s  o f t e n  thought t o  be t h e  b e s t  
evidence of breakdown, and t h e  passing of t ime t h e  most 
r e l i a b l e  i n d i c a t i o n  t h a t  it i s  i r r e t r i e v a b l e .  Pa r  1 iamen t 
has decided t h a t  y e a r s '  s e p a r a t i o n  s u f f i c e s  t o  e s t a b l i s h  
a prima f a c i e  case  of breakdown. 17' 
be withheld i n  some cases  because of t h e  i r r e l e v a n t  f a c t  t h a t  
t h e  p a r t i e s  have been marr ied f o r  less  than  t h r e e  yea r s?  
Again, i f  a p e t i t i o n  i s  based on t h e  " f ac t "  t h a t  t h e  
respondent has  behaved i n  such a way t h a t  t h e  p e t i t i o n e r  ' I -  

cannot reasonably be expected t o  l i v e  wi th  him,173 a c o u r t  
would no doubt p rope r ly  t ake  t h e  du ra t ion  of t h e  marriage i n t o  
account i n  deciding whether o r  n o t  t h a t  f a c t  had been 
e s t a b l i s h e d ;  t h i s  is because it  can reasonably be expected 
t h a t  a couple w i l l  i n  t h e  e a r l y  yea r s  of marriage need t o  
a d j u s t  themselves t o  t h e  id iosync rac i e s  of each o t h e r ' s  
behaviour.  I f  t h e  cour t  s a t i s f i e d ,  t ak ing  i n t o  account 
t h e  whole of t h e  circumstances,  t h a t  t h e  p e t i t i o n e r  cannot 
reasonably be expected t o  l i v e  wi th  t h e  respondent,  why 
should d ivorce  be postponed? 

Why, t hen ,  should d ivorce  
! 
! 

i 

~ 

~~ ~~ ~ 

1 7 1  Pheasant v .  Pheasant [1972] Fam. 202, 207  per Ormrod J. 
1 7 2  Provided t h a t  t h e  s e p a r a t i o n  c o n s t i t u t e s  d e s e r t i o n ,  o r  

t h a t  t h e  respondent consents  t o  t h e  g ran t ing  of a 
decree :  Matrimonial Causes Act 1973, s . l ( Z ) ( c )  and 
(d) * 

173 Ibid., s . l ( Z ) ( b ) .  
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48. Those uho take  t h i s  view might w e l l  be prepared 
t o  modify i t ,  i n  s p i t e  of  t h e  apparent  i n j u s t i c e  t o  
i n d i v i d u a l s  who a r e  denied immediate d ivorce  notwithstanding 
the  i r r e t r i e v a b l e  breakdown of t h e i r  marr iage,  if it  could 
be shown t h a t  t h e  r u l e  does i n  f a c t  ope ra t e  a s  an e x t e r n a l  
b u t t r e s s  t o  t h e  s t a b i l i t y  of  marr iage .  But c r i t i c s  u sua l ly  
claim t h a t  the  ex i s t ence  of t h e  r e s t r i c t i o n  has  l i t t l e  o r  
no e f f e c t  on the  long term r a t e  of m a r i t a l  d i s s o l u t i o n  and 
merely postpones d ivorces .  This claim de r ives  some suppor t  
from a comparison of t he  Engl ish and S c o t t i s h  d ivorce  r a t e s  
i n  r e spec t  of  marriages d i s so lved  by t h e  end of  t h e  t e n t h  
yea r .  174 We se t  ou t  below t a b l e s  showing t h e  du ra t ion  of 
marriages d i s so lved  i n  r e s p e c t  of  both coun t r i e s .  
A comparative graph then fo l lows .  

175 

174 This i s ,  we t h i n k ,  a s u i t a b l e  pe r iod  over which t o  
compare t h e  e f f e c t  o f  t h e  r u l e  r e l a t i n g  t o  t h e  f i r s t  
3 y e a r s  of  marriage.  

These f i g u r e s  r e l a t e  t o  decrees  granted i n  t h e  two 
coun t r i e s  i n  t h e  yea r  1977. 

175 

39 



TAB LE - 
ANNUAL DIVORCE RATES IN ENGLAND AND WALES AND 
I N  SCOTLAND AS A PROPORTION OF ALL MARRIAGES 

DISSOLVED WITHIN THE FIRST TEN YEARS 

A: SCOTLAND (19 77) 176 

2nd I 179 "' 
5 t h  

6 t h  

7th 1 558 

8 th  1 476 

Tota l  4,265 

Annual percentage 
of  d i s s o l u t i o n s  a s  
a propor t ion  o f  a l l  
d i s s o l u t i o n s  w i t h i n  
t e n  y e a r s  

0 .4  

4.2 

10.04 

12.75 

14.42 
d 

13.97 

13.08 

11.16 

10.22 

9.75 

Cumulative annual 
percentage of  
d i s s o l u t i o n s  a s  a 
propor t ion  o f  a l l  
d i s s o l u t i o n s  
w i t h i n  t en  y e a r s  

0.4 

4.6 

14.63 

27.39 

41.81 

55.78 

68.86 

80.02 

90.25 

100 

176 (1977) Annual Report o f  t he  R e g i s t r a r  General f o r  Scot land  
P a r t  2 ,  Populat ion and V i t a l  S t a t i s t i c s ,  p.144 ( H . M . S . O . ) .  

I Figures  a r e  c o r r e c t  t o  two f i g u r e s  o f  decimals.  
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B:  ENGLAND AND WALES (1977)17’ 

Year of  Divo-xe 

up t b  
3rd 1,406 

4th 10,286 

5 th  11,814 

6 t h  9,394 

7th 8,505 

7,774 

6,798 

6,319 

T o t a l  62,296 

Annual p e r c e n t  age Cumulative annual 
o f  d i s s o l u t i o n s  a s  percentage Of 
a of all d i s s o l u t i o n s  a s  a 

d i s s o l u t i o n s  
w i t h i n  ten years  t e n  y e a r s  

d i s s o l u t i o n s  w i t h i n  proportion Of 

16.51 18.77 

18.96 37.73 

15.08 52.81 

13.65 66.47 

12.48 78.94 

10.91 89.86 

10.14 100 

1 7 7  (1977) Marriage and Divorce S t a t i s t i c s  (Off ice  o f  
Populat ion Censuses and Surveys) S e r i e s  F.M.2 No. 4 ,  
Table 4.3. 
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, 

. .  .., , 

1977 Divorce decrees  by du ra t ion  o f  marr iage expressed as 
cumulative percentage of  marr iages  d i s so lved  wi th in  ten  

178 yea r s  

Percent  age 

100 

90 

80 

70  

60 

5 0  

40 

30 

2 0  

10 

LYears o f  
* l s t  *2nd 3rd 4 th  5 t h  6 t h  7th 8 th  9 t h  10th Marriage 

I I 1 1 I I 

* Figures  f o r  these  yea r s  are only  ava i l ab le  f o r  Scot land.  The 
f i r s t  f i g u r e  ( a  cumulative one) f o r  England and Wales i s  f o r  
the  3rd year .  

178 (1977) Annual Report of the R e g i s t r a r  General f o r  
Scot land ,  P a r t  2 , Populat ion and V i t a l  S t a t i s t i c s  , 
p.144 (H.M.S.O.); 1977 Marriage and Divorce 
S t a t i s t i c s  (Off ice  o f  Populat ion Censuses and Surveys) 
S e r i e s  F.M. 2 No. 4 ,  Table 4 .3 .  
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49. I t  w i l l  be seen from the t a b l e s  and the  graph 
t h a t  i n  England and Wales the number o f  d ivorces  i n  t h e  
f irst  three yea r s  of  marr iage is low compared w i t h  t h a t  
f o r  subsequent yea r s  o f  marr iage and t h a t  ( a s  i s  t o  be 
expected given t h e  ex i s t ence  o f  t h e  t h r e e  y e a r  r e s t r i c t i o n  
on divorce) t h e  p ropor t ion  i s  lower than  t h a t  i n  Scot land 
f o r  t he  same per iod .  
however, i nc rease  r a p i d l y  i n  t h e  f o u r t h  and subsequent y e a r s ;  
and by t h e  seventh yea r  t h e  p ropor t ion  of  marriages ending 
i n  d ivorce  i n  the  two coun t r i e s  has  become almost equal .  
This s t a t i s t i c a l  comparison may we l l  be  thought t o  weaken 
the  fo rce  o f  t he  argument t h a t  t h e  t h r e e  yea r  r e s t r i c t i o n  
has  a p o s i t i v e  r o l e  i n  b u t t r e s s i n g  t h e  i n s t i t u t i o n  o f  marriage.  

I n  England and Wales t h e  f i g u r e s ,  

50 I f  it be accepted t h a t  t h e  main e f f e c t  of t he  

i t  would follow t h a t  t he  r e s t r i c t i o n  only  p re se rves ,  f o r  an 
I p r e s e n t  r e s t r i c t i o n  i s  t o  de lay  r a t h e r  than  prevent  d ivo rce ,  

1 
I a r b i t r a r y  pe r iod  o f  t i m e ,  t h e  l e g a l  bond between some couples 

I 

1 r e l a t i o n s h i p .  This ( i t  may be s a i d )  i s  tantamount t o  imposing 

I whose marriage has  i n  f ac t  i r r e t r i e v a b l y  broken down. The 
r e s t r i c t i o n  cannot compel them t o  l i v e  t o g e t h e r ,  b u t  i t  can 
and does prevent  them from c r e a t i n g  a new l e g a l l y  recognised 

a pena l ty  f o r  having made a mistaken choice o f  p a r t n e r ;  and 
the  pena l ty  may i n  some cases  be seve re  - f o r  example, a w i fe  

c h i l d r e n ;  a wa i t  o f  t h r e e  y e a r s  could make chi ld-bear ing 
d i f f i c u l t  or dangerous f o r  t he  mother and imper i l  t h e  h e a l t h  
of h e r  ch i ld .  Such cases  undoubtedly involve  ha rdsh ip ,  b u t  
poss ib ly  n o t  such a s  would q u a l i f y  as "exceptional" f o r  t h e  
purposes of an a p p l i c a t i o n  f o r  l eave  t o  p r e s e n t  a p e t i t i o n  
w i t h i n  t h r e e  yea r s  from t h e  d a t e  o f  t h e  marriage.  

I dese r t ed  soon a f t e r  marriage might wish t o  re-marry and have 

51. In a d d i t i o n  t o  t h e s e  arguments based on t h e  
p o s s i b i l i t y  of  hardship being caused i n  i n d i v i d u a l  cases it 
i s  sometimes s a i d  t h a t  t o  keep i n  e x i s t e n c e  t h e  "empty l e g a l  
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of a marr iage which has  i r r e t r i e v a b l y  broken down 
i s  undes i r ab le ,  eyen when n e i t h e r  p a r t y  has  any immediate 
i n t e n t i o n  of re-marriage.  A s  Lord Scarman has  p u t  i t ,  

"An o b j e c t  o f  t h e  modern law i s  t o  encourage 
each t o  p u t  t he  p a s t  behind them and t o  begin 
a new l i f e  which i s  n o t  overshadowed b the  
r e l a t i o n s h i p  which has  broken down". 

In  t h i s  view, the  imposi t ion of  an a r b i t r a r y  pe r iod  of 
de lay  may encourage the  p a r t i e s  t o  dwell  on the  p a s t ,  and 
n o t  t o  f ace  up t o  the  r e a l i t y  t h a t  t h e i r  marriage i s  over .  
They may thus  lo se  t h e  oppor tun i ty  o f  f ind ing  happiness 
i n  another  r e l a t i o n s h i p .  The de lay  may t h e r e f o r e  encourage 
the  formation o f  a soured and backward-looking a t t i t u d e .  

52. Critics a l s o  c la im t h a t  t h e r e  i s  an inconsis tency 
between t h e  law of  d ivorce  and n u l l i t y .  Breakdown i n  the  
e a r l y  yea r s  of  marriage i s  o f t e n  brought  about by f a i l u r e  
t o  e s t a b l i s h  t h e  necessary minimum r e l a t i o n s h i p  p h y s i c a l l y  
and emot iona l ly .  I f  sexual  i n c o m p a t i b i l i t y  r e s u l t s  i n  a 
t o t a l  f a i l u r e  t o  consummate t h e  marr iage,  n u l l i t y  proceedings 
can be s t a r t e d  immediately,182 b u t  i f  t h e r e  has been a s i n g l e  
a c t  o f  consummation n u l l i t y  proceedings a r e  n o t  a v a i l a b l e ,  
and d ivorce  proceedings w i l l  ( un le s s  t he  c o u r t  g ran t s  leave  
on t h e  b a s i s  of  excep t iona l  ha rdsh ip  o r  dep rav i ty )  have t o  
be delayed u n t i l  t h e  t h r e e  y e a r  p e r i o d  has expi red .  

53. There are two o t h e r  more l i m i t e d  ob jec t ions  t o  a 
r e s t r i c t i o n  on the  p r e s e n t a t i o n  o f  d ivorce  p e t i t i o n s  which 
we should mention. F i r s t ,  it i s  s a i d  t h a t  t h e  r e s t r i c t i o n ,  

179 The F i e l d  o f  Choice Law Corn. No. 6 (1966) Cmnd.3123, 

180 Minton v. Minton [1979] A . C .  593,608. 
181 See J . G .  M i l l e r  (1975) 4 Anglo-American L.R.163, 166, 

182 

para .  15: s e e  n. 30, above. 

quot ing J. Dominian, M a r i t a l  Breakdown (1968) p.19. 
And indeed should be s t a r t e d  wi thou t  de lay  i f  t he  r i s k  
t h a t  t he  p e t i t i o n e r  w i l l  be h e l d  t o  have "approbated" 
the  marriage i s  t o  be avoided: s ee  Matrimonial Causes 
Act 1973, s.13(1). 
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because it runs from the  da t e  of t he  marr iage,  may ope ra t e  
ha r sh ly  i n  cases where t h e  p a r t i e s  have l i v e d  toge the r  f o r  
a s u b s t a n t i a l  pe r iod  be fo re  t h a t  da te .  183 Secondly,  it i s  
s a i d  t h a t  although withholding d ivorce  does n o t  compel a 
married couple t o  cohab i t ,  i t  may i n  p r a c t i c e  make it  
d i f f i c u l t  f o r  them t o  sepa ra t e .  This may inc rease  the  
r i s k  t h a t  ch i ld ren  w i l l  be born t o  a union which has i n  
f a c t  broken down. 

(b) Objections t o  the  formulat ion 
o f  t he  p re sen t  r e s t r i c t i o n  

54.  The c r i t i c i s m s  which we have o u t l i n e d  above would, 
if v a l i d ,  extend t o  time r e s t r i c t i o n  on t h e  p r e s e n t a t i o n  
of  d ivorce  p e t i t i o n s .  We now t u r n  t o  a more l i m i t e d  c r i t i c i s m  
of t he  p re sen t  r u l e ,  which i s  sometimes advanced even by 
those  who accept  i n  p r i n c i p l e  the  case  f o r  a r e s t r i c t i o n .  
This c r i t i c i s m  is founded on what has t o  be e s t a b l i s h e d  
i f  l eave  i s  t o  be obtained t o  p r e s e n t  a p e t i t i o n  wi th in  
t h r e e  yea r s  of the  marriage.  I t  i s  s a i d  t h a t  t he  need under 
the  p r e s e n t  law t o  focus a t t e n t i o n  on t h e  respondent ' s  
conduct i f  a case o f  excep t iona l  hardship o r  dep rav i ty  i s  
t o  be e s t a b l i s h e d  i s  con t r a ry  t o  the  s p i r i t  o f  t he  modern 
d ivorce  law, and may cause t h e  d i s t r e s s ,  b i t t e r n e s s  and 
humi l i a t ion  which it  i s  the  p o l i c y  o f  t h e  law t o  avoid. 

183 The inc idence  o f  p re -mar i t a l  cohab i t a t ion  i s  
inc reas ing .  In  a sample of women f i r s t  marr ied 
between 1 9 7 1  and 1975, 9 p e r  cen t .  had cohabi ted 
wi th  t h e i r  husbands be fo re  marriage compared with 
1 p e r  cent .  o f  those  married between 1956 and 1961: 
s e e  Karen Dunnell, Family Formation 1976 (H.M.S.O. 1979) 
pp. 7-8. I n  a number o f  decided cases  where leave  
t o  b r i n g  a p e t i t i o n  was sought ,  i nc lud ing  Blackwell V. 
Blackwell  (1973) 111 S . J .  939 and C. v. C .  (Divorce: 
Except ional  Hardship) [1979] 2 W.L.X. 9 5 , l t h e  couples 
had cohabi ted f o r  s e v e r a l  y e a r s  be fo re  marriage.  
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"Exceptional depravi ty"  i n  p a r t i c u l a r  seems t o  be a concept 
which should f i n d  no p l ace  i n  a d ivorce  l a w  designed t o  
minimise b i t t e r n e s s  and humi l i a t ion .  I t  i s  t r u e  t h a t  ca ses  
w i l l  no t  now o f t e n  be decided on t h e  b a s i s  of dep rav i ty ,  
bu t  s o l i c i t o r s  t ak ing  i n s t r u c t i o n s  w i l l  no doubt f e e l  obl iged 
t o  explore  a l l  t h e  p o s s i b i l i t i e s  i n  order  t o  e s t a b l i s h  a 
convincing case ;  indeed ,  proof of excep t iona l  hardship tends 
t o  be r e l a t e d  t o  t h e  proof and e f f e c t  of i n t o l e r a b l e  
matrimonial  conduct of one kind o r  another .  An app l i can t  
i n  order  t o  ob ta in  l eave  w i l l  thus  have t o  s e t  ou t  i n  d e t a i l  
t h e  most unpleasant  a l l e g a t i o n s ,  and emphasise t h e  
except iona l  n a t u r e  of t h e  case  i n  a manner which i s  u n l i k e l y  
t o  a s s i s t  e i t h e r  t h e  p e t i t i o n e r  o r  respondent t o  come t o  
terms wi th  t h e  breakdown of t h e i r  marr iage ,  s t i l l  l e s s  t o  
encourage them t o  adopt a c o n c i l i a t o r y  a t t i t u d e  t o  t h e  
r e s o l u t i o n  of problems r e l a t i n g ,  f o r  example, t o  t h e  
upbringing of t h e i r  c h i l d r e n .  
t h e  p r i n c i p l e  of some temporal r e s t r i c t i o n  on t h e  
a v a i l a b i l i t y  of d ivo rce ,  t h e  except ions t o  t h e  t h r e e  yea r  
r u l e  a r e  ( i t  i s  s a i d )  wholly i n c o n s i s t e n t  with t h e  po l i cy  of 
t h e  d ivorce  l a w ,  p a r t i c u l a r l y  i n  s o  f a r  a s  it seeks  t o  
encourage c o n c i l i a t i o n  between t h e  p a r t i e s .  

Whatever may be thought about 

55. There i s  a f u r t h e r ,  a l b e i t  minor, ob jec t ion  t o  t h e  
p re sen t  p rov i s ion ,  which i s  t h a t  i t  involves  a two-stage 
procedure: f i r s t ,  t h e  a p p l i c a n t  has  t o  seek  l eave ;  
secondly,  i f  he ob ta ins  l eave ,  he must f i l e  a p e t i t i o n  i n  
t h e  normal way. This no doubt r e s u l t s  i n  some inc rease  i n  
l e g a l  c o s t s .  

1 8 4  See,  e.g.  H i l l i e r  v.  H i l l i e r  and Latham [1958] P.186; 
Brewer v. Brewer [1964 1 W.L.R. 403; C .  v .  C .  
(Divorce: m t i o n a l ' H a r d s h i p )  [1979]-2 W.LTR. 95. 
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(7) The case f o r  r e t e n t i o n  o f  a time r e s t r i c t i o n  

56. Although p u t  i n  a number o f  d i f f e r e n t  ways, arguments 
i n  favour  of a temporal r e s t r i c t i o n  on the  p r e s e n t a t i o n  of 
d ivorce  p e t i t i o n s  tend  t o  be founded on the  p ropos i t i on  
t h a t  such a r e s t r i c t i o n  h a s ,  o r  may have, a s t a b i l i s i n g  
e f f e c t  on marriages.  18' The o b j e c t  o f  a r e s t r i c t i o n ,  it 
has  been s a i d ,  i s  "not only t o  d e t e r  people from rushing  
i n t o  i l l - a d v i s e d  marr iages ,  b u t  a l s o  t o  p reven t  them from 
rushing ou t  of  marriage s o  soon as they  discovered t h a t  
t h e i r  marriage was n o t  what they  expected". 
t ake  t h i s  view may we l l  be unimpressed by s t a t i s t i c a l  
evidence which i s  s a i d  t o  show t h a t  t he  p r e s e n t  r e s t r i c t i o n  
has  l i t t l e  long  term e f f e c t  on the  d ivorce  rate,187 n o t  

Those who 

I 

1 

I 

I l e a s t  because,  i t  could be argued, such evidence by i t s  
I n a t u r e  cannot be conclus ive  as  t o  t h e  e f f e c t  o f  a change 

1 i n  t he  l a w  on f u t u r e  p a t t e r n s  o f  behaviour.  Pub l i c  knowledge 
of t he  e x i s t i n g  r e s t r i c t i o n  may w e l l  n o t  be widespread, s o  
t h a t  some a t  l e a s t  o f  those  who favour  r e t e n t i o n  o f  the  
r e s t r i c t i o n  might be prepared t o  agree  t h a t  it has a t  t he  
moment l i t t l e  s p e c i f i c a l l y  d e t e r r e n t  e f f e c t ;  b u t  i t  can 
n e v e r t h e l s s s  p l a u s i b l y  be argued t h a t  any change i n  the  law 

I would i n e v i t a b l y  be  seen (whether r i g h t l y  o r  wrongly) as 
making t h e  a v a i l a b i l i t y  o f  d ivorce  even more o f  an easy  

~ fo rma l i ty .  There would thus  be a s e r i o u s  r i s k  t h a t  any 
change i n  the  l a w  would i t s e l f  c o n t r i b u t e  t o  an a t t i t u d e  
of  mind i n  which d ivorce  comes t o  be regarded ,  n o t  as the  
l a s t  r e s o r t ,  b u t  as  "the obvious way o u t  when th ings  begin 
t o  go 

185 See Report o f  t h e  Royal Commission on Marriage and 

186 F i she r  v. F i she r  [1948] P. 263, 264 per Buckni l l  L . J .  
187 See para.48, above. 
188 

Divorce (1956) Cmd. 9678, para.215. 

Report of t h e  Royal Commission on Marriage and Divorce 
(1956) Cmd. 9678, para.47. 
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Those who t ake  t h i s  p o s i t i o n  would no doubt draw a t t e n t i o n  
t o  t h e  s i g n i f i c a n t l y  i n c r e a s i n g  d ivo rce  r a t e ,  and t o  t h e  
evidence t h a t  t h i s  now r e f l e c t s  an i n c r e a s e  i n  t h e  r a t e  of 
m a r i t a l  breakdown;la9 and urge t h a t  r e t e n t i o n  of t h e  
r e s t r i c t i o n  i s  s u f f i c i e n t l y  j u s t i f i e d  i f  it may have some 
gene ra l  e f f e c t  i n  p re se rv ing  ( o r  a t  l eas t  n o t  f u r t h e r  
eroding) t h e  concept of marr iage a s  a l i f e - l o n g  union. 

57. This argument i s  thus  e s s e n t i a l l y  based on broad 
cons ide ra t ions  of pub l i c  p o l i c y ;  and some of  those  who 
adopt it might accept  t h e  t r a d i t i o n a l  argument t h a t  t h e  
p u b l i c  i n t e r e s t  i n  upholding t h e  s t a b i l i t y  of marriage is 
s o  g r e a t  a s  t o  make i r r e l e v a n t  t h e  f a c t  t h a t  r e t e n t i o n  of  
t h e  r e s t r i c t i o n  would cause ha rdsh ip  t o  some i n d i v i d u a l s ;  
i n  t h i s  view " the  happiness of  some i n d i v i d u a l s  must be 
s a c r i f i c e d  t o  t h e  g r e a t e r  and more gene ra l  good".190 But 
i t  i s  n o t  now necessary t o  accep t  t h i s  view, s i n c e  it can 
pe r suas ive ly  be argued t h a t  t h e  e x i s t e n c e  of a t ime 
r e s t r i c t i o n  does n o t  i n  f a c t  now cause  any r e a l  hardship o r  
unhappiness t o  i n d i v i d u a l s ,  and c e r t a i n l y  t h a t  t h e  r e s t r i c t i o n  
does no t  cause s u f f i c i e n t  ha rdsh ip  o r  unhappiness t o  j u s t i f y  
t ak ing  any r i s k  of f u r t h e r  weakening t h e  i n s t i t u t i o n  of 
marriage.  The argument t h a t  t h e  r u l e  no longer  causes  
s i g n i f i c a n t  unhappiness t o  i n d i v i d u a l s  i s  founded on t h e  f a c t  
t h a t  l eave  t o  p re sen t  a p e t i t i o n  w i l l  be granted where t h e  

189 Karen Dunnell, Family Formation 1 9 7 6  (1979) p.35 and 
Table 7 . 2 .  

190 Evans v. Evans (1790) 1 Hag. Con. 3 5 ,  37 per 
S i r  W i l l i a m o t t .  
c l a s s i c  expos i t i ons  of t h e  argument a g a i n s t  
f a c i l i t a t i n g  d ivorce :  
"When people understand t h a t  they  must l i v e  t o g e t h e r ,  
except  f o r  a very  few reasons  known t o  t h e  l a w ,  t hey  
l e a r n  t o  s o f t e n  by mutual accommodation t h a t  yoke 
which they  know they  cannot shake o f f ;  they  become 
good husbands and good wives from t h e  n e c e s s i t y  of 
remaining husbands and wives ;  f o r  n e c e s s i t y  i s  a 
powerful master i n  t each ing  t h e  d u t i e s  which it imposes." 
i b i d . ,  a t  p.36. 

The judgment con ta ins  one of t h e  
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I 

hardship  i s  e x c e p t i o n a l ,  and a l s o  t h a t  a l l  t h a t  t h e  law 
now wi thholds ,  i n  a case where the  r e s t r i c t i o n  opera tes  , 

A l t e r n a t i v e  procedures (such as j u d i c i a l  s e p a r a t i o n  and 
i n j u n c t i o n s l g 2 )  a r e  a v a i l a b l e  t o  provide a l l  t h a t  the  law 
can give by way o f  f i n a n c i a l  p rovis ion ,  and p r o t e c t i o n ;  
and t h e r e  a re  procedures which can be invoked t o  ensure 
t h a t  proper  arrangements a re  made f o r  any ch i ldren .  I n  
t h i s  respec t  the impact of  the  r e s t r i c t i o n  has been much 
reduced i n  recent  years  , because i n  1970193 the  c o u r t s t  
powers t o  make f i n a n c i a l  o r d e r s  i n  j u d i c i a l  s e p a r a t i o n  
proceedings were considerably extended. A decree of divorce 
now achieves noth ing  which cannot be achieved by o t h e r  
procedures which may be i n s t i t u t e d  a t  any time a f t e r  the 

t o  re-marry. On t h i s  view it is  n o t  unreasonable t h a t  
those "who have been s o  unwise i n  t h e i r  choice of p a r t n e r s  
as t o  be confronted wi th  an ' i n t o l e r a b l e  s i t u a t i o n '  w i t h i n  
t h r e e  years  of marriage" should be debarred from re-marriage 
"without an i n t e r v a l  f o r  r e f l e c t i o n " .  

i s  the  r i g h t ,  f o r  a comparatively s h o r t  p e r i o d ,  t o  re-marry. 1 9  1 

I 
I marriage,  save t h a t  divorce alone provides  a l i c e n c e  

~ 

i 
1 9 4  

I ( 8) The F i e l d  of Choice i 

58. We consider  t h a t  the arguments i n  favour of making 
no change i n  the law, which we have t r i e d  t o  summarise i n  
the preceding paragraphs , a r e  c l e a r l y  e n t i t l e d  t o  r e s p e c t ,  
and t h a t  i n  p a r t i c u l a r  the  d i f f i c u l t y  of  p r e d i c t i n g  the 
e f f e c t  on p u b l i c  a t t i t u d e s  o f  any change i n  the  law c a s t s  a 
heavy onus on those who seek t o  j u s t i f y  reform. On the o t h e r  

1 9 1  Although some people might a t t a c h  importance t o  the  f a c t  
t h a t  the  law denies  the psychologica l  freedom from the 
bond of a dead marriage even t o  those who do n o t  wish 
t o  re-marry. 

1 9 2  See paras .32-36,  above. 
193 With the enactment of  the  Matrimonial Proceedings and 

ProDertv Act 19  70 limolementinp the recommendations i n  
the- Law, Commissionis kepor t  on-Financial  Provis ion i n  
Matrimonial Proceedings , Law Corn. No. 2 5  11969)). 

1 9 4  P u t t i n g  Asunder, Appendix C. , para .  4 .  
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hand, t h e r e  i s  one f a c t o r  which seems t o  us very s t rong ly  
t o  suppor t  the  case f o r  change: t h i s  i s  t h e  requirement 
under the  p re sen t  law t o  a l l e g e  and prove except iona l  
hardship  o r  depravi ty  i f  leave  i s  t o  be obta ined  t o  p re sen t  
a p e t i t i o n  wi th in  t h r e e  yea r s  o f  marriage. I t  may we l l  
be t h a t  the  c o u r t ,  i n  dec id ing  whether leave  should be 
gran ted ,  w i l l  no longer  r e l y  on "except iona l  depravi ty"  
wi th  a l l  i t s  "unpleasant  overtones and d i f f i c u l t i e s " ,  
bu t  ( a s  w e  have poin ted  t h i s  w i l l  no t  n e c e s s a r i l y  
mi t iga t e  t h e  e f f e c t  of  t h e  s t a t u t o r y  language on t h e  
app l i can t  and h i s  a d v i s e r s .  For whatever reason ,  a l a r g e  
number of  app l i ca t ions  f o r  leave  a r e  now made each yea r  and 
we do n o t  th ink  it  c o n s i s t e n t  wi th  t h e  modern a t t i t u d e  t o  
d ivo rce lg7  t h a t  those whose marriage has  i r r e t r i e v a b l y  
broken down should be encouraged t o  make s e r i o u s ,  and poss ib ly  
h u r t f u l  and wounding, a l l e g a t i o n s  a g a i n s t  a p a r t n e r .  In  
p a r t i c u l a r  t h i s  procedure seems q u i t e  incompatible  wi th  t h e  
po l i cy  t h a t  the  law should  "engender common sense ,  
reasonableness  and agreement i n  dea l ing  wi th  the  consequences 
of estrangement. "198 This is e s p e c i a l l y  important  when 
these  consequences inc lude  t h e  need t o  make arrangements 
f o r  the  long-term wel fare  of c h i l d r e n ,  Nevertheless  we 
accept  t h a t  t h e r e  w i l l  be those  who do n o t  regard  t h i s  as 
a s u f f i c i e n t  j u s t i f i c a t i o n  f o r  making a change i n  t h e  l a w .  
The o b j e c t  of  t h i s  working paper  i s  t o  s t imu la t e  informed 
d iscuss ion  and comment, and we hope t h a t  those who favour  
l eav ing  t h e  law as  it i s  w i l l  g ive  us t h e i r  reasons.  

195 

195 C. v. C. (Divorce: Exce t i o n a l  Hardship) [19791 
7 W.L.R. 95- 0rmrod'L.J. 

196 See para .54,  above, 
19 7 "Parliament has  decreed: ' I f  the  marriage has broken 

down i r r e t r i e v a b l y ,  l e t  t h e r e  be a d ivorce . '  I t  
carries no s t igma,  b u t  on ly  sympathy. I t  i s  a misfor tune  
which b e f a l l s  both. No longer  i s  one g u i l t y  and the  
o the r  innocent .  No longer  a r e  t h e r e  contes ted  divorce 
s u i t s  . . . I f  Wachtel v. Wachtel [1973] Fam.72, 89 per 
Lord Denning= 

198 Report of the  Committee on One-Parent Famil ies  (1974) 
Cmnd.5629 para .  4.305. I 
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59 b 

i s  c a l l e d  f o r ,  we have n o t  reached any conclusion a s  to  t h e  
d e s i r a b l e  e x t e n t  and form o f  t h e  change. We th ink  t h e  
fol lowing proposa ls  a r e  those  which most c l e a r l y  m e r i t  
cons i d e r a t i o n .  

Although i t  i s  ou r  p rov i s iona l  view t h a t  some change 

(a) Abo l i t i on  o f  any time r e s t r i c t i o n  on the  
p r e s e n t a t i o n  of  d ivo rce  p e t i t i o n s .  

(b) Retent ion o f  t h e  p r e s e n t  time r e s t r i c t i o n ,  
bu t  amendment o f  t he  cond i t ions  which a t  t he  
moment have t o  be s a t i s f i e d  i f  l eave  i s  t o  be 
granted t o  f i l e  a p e t i t i o n  w i t h i n  the  r e s t r i c t e d  
per iod .  The new b a s i s  on which the  c o u r t  would, 
excep t iona l ly ,  be given j u r i s d i c t i o n  to  g r a n t  a 
d ivorce  w i t h i n  t h e  pe r iod  might be ,  e i t h e r :  
( i )  The c o u r t  would be given a d i s c r e t i o n  to  
g r a n t  a decree  w i t h i n  the  per iod .  Guidelines 
might be l a i d  down to  govern the  e x e r c i s e  of 
such a d i s c r e t i o n ;  or 
( i i )  The c o u r t  would be empowered to  g r a n t  a 
decree  w i t h i n  the  pe r iod  provided t h a t  t he  
p a r t i e s  had gone through procedures designed 
conc lus ive ly  t o  e s t a b l i s h  the  absence o f  any 
p rospec t s  o f  r e c o n c i l i a t i o n ;  

( i i i )  The c o u r t  would be empowered t o  g r a n t  a 
decree w i t h i n  the pe r iod  i f  i t  were s a t i s f i e d  t h a t  
the  marriage had i r r e t r i e v a b l y  broken down r a t h e r  
than ,  as under t h e  p r e s e n t  law, being ob l iged  t o  
presume i r r e t r i e v a b l e  breakdown on  proof o f  any 
o f  t he  " f ac t s "  s e t  o u t  i n  s e c t i o n  l ( 2 )  o f  the  
Matrimonial Causes Act 1973.  199 

199 See para.24, above. 
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(c)  Retent ion o f  a s h o r t e r  time r e s t r i c t i o n  than  the  
p re sen t  t h r e e  yea r s ,  with power f o r  t h e  c o u r t  t o  
permit  e a r l i e r  d ivorce  on t h e  b a s i s  of whichever 
a l t e r n a t i v e  may be adopted from those  s e t  o u t  i n  
paragraph (b) above. 

(d) A b a r  on the  p r e s e n t a t i o n  o f  d ivorce  p e t i t i o n s  
wi th in  a pe r iod  o f  e i t h e r  one o r  two yea r s  from 
the  d a t e  of  t h e  marr iage ,  with no d i s c r e t i o n  t o  
permit  ea r l i e r  d ivorce .  

60. This  l i s t  does n o t ,  o f  course ,  exhaust  t he  poss ib l e  
op t ions  f o r  reform. For example, we know t h a t  it i s  
sometimes suggested t h a t  t h e r e  should be a r e s t r i c t i o n  on 
d ivo rce  i n  the  e a r l y  y e a r s  of  marriage i n  those  cases  where 
c h i l d r e n  a r e  involved .  Although we do n o t  a t  p r e s e n t  favour  
t h i s  proposa l ,  f o r  reasons  given i n  paragraphs 84 t o  86 below, 
we  would welcome comments on i t ,  and on the  reasons  which 
we  g ive  f o r  r e j e c t i n g  it. We would a l s o  welcome o t h e r  
proposa ls ;  w e  a r e  w e l l  aware t h a t  on a t o p i c  as d i f f i c u l t  
as t h i s  t he re  may we l l  be o t h e r  suggest ions which should be 
considered by us before  we make our f i n a l  r e p o r t .  For the  
p re sen t ,  however, we t u r n  t o  examine i n  d e t a i l  those  
proposa ls  which we have s e t  o u t  i n  the  prev ious  paragraph. 

I 

I 
I 

(a)  Abo l i t i on  o f  any t i m e  r e s t r i c t i o n  

61. This s o l u t i o n  might be adopted i f  t he  arguments which 
we have s e t  o u t  i n  paragraphs 4 7  t o  5 3  above a g a i n s t  any 
time r e s t r i c t i o n  on the  p r e s e n t a t i o n  o f  d ivo rce  p e t i t i o n s  were 
regarded as persuas ive .  
p r e s e n t  r u l e ,  without  t he  s u b s t i t u t i o n  o f  any o t h e r  r e s t r i c t i o n  
on d ivorce  i n  the  e a r l y  yea r s  of marr iage.  
s o l u t i o n  would, i t  i s  t r u e ,  mean t h a t  a spouse could i n  theory  
a t  l e a s t  p e t i t i o n  f o r  a d ivo rce  (assuming t h a t  e i t h e r  the  
behaviour o r  t he  a d u l t e r y  " fac t"  could be e s t a b l i s h e d )  the  day 
a f t e r  the  wedding; b u t  t he  S c o t t i s h  experience does no t  sugges t  

I t  would involve  a b o l i t i o n  o f  the  

Adoption o f  t h i s  
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t h a t  l a r g e  s c a l e  r e s o r t  t o  d ivo rce  immediately a f t e r  marriage 
is  a necessary o r  probable consequence o f  t h e  absence o f  a 
s p e c i f i c  r e s t r i c t i o n ,  
i n t o  the  circumstances o f  d ivo rc ing  couples provides  no 
suppor t  f o r  t he  view t h a t  couples s e p a r a t e  p r e c i p i t a t e l y  
on the  emergence o f  m a r i t a l  d i f f i c u l t i e s .  

and a r e c e n t  Engl ish i n v e s t i g a t i o n  

20 1 

62. There may, however, be one p a r t i c u l a r  adverse 
consequence o f  the  a b o l i t i o n  o f  t h e  r e s t r i c t i o n  t o  which 
we f e e l  we should draw a t t e n t i o n .  This i s  t h a t  t he  p o s s i b i l i t y  
o f  ob ta in ing  a d ivorce  immediately a f t e r  t he  wedding could 
inc rease  t h e  number o f  "marriages o f  convenience", 
and perhaps f a c i l i t a t e  the  emergence o f  a class o f  
"p ro fes s iona l  bridegrooms" prepared ,  f o r  a cons ide ra t ion ,  
t o  c o n t r a c t  marriages wi th  persons wishing t o  acqu i r e  
United Kingdom c i t i z e n s h i p .  '03 
t o  a s s e s s  the  magnitude o f  t h i s  r i s k  b u t  i n  any case  i t  seems 
t o  us t h a t  measures t o  c o u n t e r a c t  i t  should ( i f  app ropr i a t e )  
be taken i n  the  con tex t  o f  n a t i o n a l i t y  and immigration l a w .  
The r i s k  of such abuses occur r ing  should no t ,  i n  ou r  view, 
be allowed t o  govern the  genera l  p o l i c y  o f  fami ly  law. 

20 2 

We a r e  n o t  i n  a p o s i t i o n  

63. I t  seems t o  u s ,  t h e r e f o r e ,  t h a t  t he  proposal t h a t  
t he  e x i s t i n g  t i m e  r e s t r i c t i o n  be abo l i shed  i s  a poss ib l e  
op t ion  f o r  reform, s u b j e c t  t o  one major r e s e r v a t i o n  t o  which 
we now tu rn .  

200 See paras.42-44, above. 
2 0 1  Barbara Thornes and Jean  Co l l a rd ,  Who Divorces, (1979) 

p a r t i c u l a r l y  a t  p.122. 
202 In  t h i s  con tex t  the  expres s ion  r e f e r s  t o  marriages 

en te red  i n t o  i n  o r d e r  t o  enable  a p a r t y  t o  remain i n  the  
United Kingdom and t o  o b t a i n  United Kingdom c i t i z e n s h i p :  
s e e  P u t t i c k  v. A.-G.  [I9791 3 W.L.R. 542, 549 e r  S i r  
G e o r g e B a k e r  P . x c h  a marriage may n o t  be v o i b u t  
the cour t  may n e v e r t h e l e s s  r e fuse  t o  make a dec la ra t ion  
t h a t  i t  i s  v a l i d :  P u t t i c k  V. A.-G. i b i d .  

203 As i n  Messina v. Smith [1971] P.322, 323. 
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Should the  “ spec ia l  procedure’’ apply t o  p e t i t i o n s  p re sen ted  
i n  the  e a r l y  y e a r s  o f  marriage? 

64. If the  p re sen t  r e s t r i c t i o n  were simply abol ished 
undefended p e t i t i o n s ,  even those  p re sen ted  w i t h i n  a very s h o r t  
time a f t e r  the  da te  of  t he  marr iage ,  would be d e a l t  w i th  under 
the  “ spec ia l  procedure”,204 s o  t h a t  a decree would be granted 
without  any cour t  hear ing .  This i s  an a s p e c t  o f  t he  ma t t e r  
which causes us cons iderable  misgivings,  s i n c e  we cons ider  i t  
most important  t h a t  t he  l a w  should encourage spouses t o  
explore  any p o s s i b i l i t y  o f  r e c o n c i l i a t i o n  , p a r t i c u l a r l y  i f  
breakdown th rea t ens  i n  the  “ d i f f i c u l t  e a r l y  years” .  
Allowing p e t i t i o n s  t o  be d e a l t  w i th  under the  s p e c i a l  
procedure would e f f e c t i v e l y  prevent  t he  cour t  from 
consider ing whether the  proceedings should be adjourned t o  
enable  attempts t o  be made t o  e f f e c t  a r e c o n c i l i a t i o n .  
We a r e  aware of  t he  l i m i t a t i o n s  o f  formalised r e c o n c i l i a t i o n  

205 

206 

procedures;207 neve r the l e s s  it may be thought wrong t o  
allow poss ib ly  p r e c i p i t a t e  d ivorce  wi thou t  g iv ing  the  cour t  
a t  least  the opportuni ty  o f  encouraging a t tempts  a t  
r e c o n c i l i a t i o n .  We would the re fo re  p a r t i c u l a r l y  welcome 
views from those  who cons ide r  t h a t  t he  time r e s t r i c t i o n  
should be abol ished as t o  whether they would be prepared 
t o  see  the  “ s p e c i a l  procedure“ app l i ed  t o  d ivorces  w i t h i n  , 
say, t he  f i r s t  two o r  t h r e e  yea r s  o f  t he  marriage.  For o u r  
p a r t  we have grave r e se rva t ions  about whether i t  would be 

204 See the  exp lana t ion  a t  pa ra s .  26-30, above. 
205 The F i e l d  of  Choice Law Com. No. 6 (1966) Cmnd. 3123,  

206 Matrimonial Causes A c t  1973 , s .6 (2 ) .  
207 See pa ras .  69-70 below, and gene ra l ly  Marriage Mat t e r s ,  

para .  19. 

a consu l t a t ive  document i s s u e d  by the morking Pa r ty  on 
Marriage Guidance s e t  up by the  Home Office i n  
consu l t a t ion  w i t h  t h e  D.H.S.S. (1979). 
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appropr i a t e  t o  apply the  " s p e c i a l  procedure" t o  such 
cases .  20 8 

(b) Retent ion of a time r e s t r i c t i o n ,  w i t h  
amendment of the condi t ions  t o  be s a t i s f i e d  
i f  d ivorce  i s  t o  be g ran ted  wi th in  the  
p e r i o d  of r e s t r i c t i o n  

65 .  A t  t h i s  s t a g e  we a r e  n o t  concerned with the  ques t ion  
whether t h e  pe r iod  dur ing  which the  a v a i l a b i l i t y  o f  divorce 
i s  s p e c i a l l y  r e s t r i c t e d  should be t h r e e  y e a r s  (as  under the  
p re sen t  law) o r  some d i f f e r e n t  per iod .  '09 We merely cons ider  
poss ib l e  opt ions  t o  r ep lace  the  condi t ions  which now govern 
the  c o u r t ' s  powers excep t iona l ly  t o  permit  d ivorce  wi th in  the 
r e s t r i c t e d  per iod .  These op t ions  (which w e  cons ider  i n  turn) 
may again be summarised as fo l lows:  ( i )  con fe r r ing  a 
d i s c r e t i o n  on the  cour t  t o  which perhaps some gu ide l ines  
would be a t t ached ,  t o  g r a n t  a d ivorce  w i t h i n  the  r e s t r i c t e d  
p e r i o d ;  ( i i )  imposing a compulsory r e c o n c i l i a t i o n  procedure; 
and ( i i i )  r equ i r ing  i r r e t r i e v a b l e  breakdown t o  be  a f f i r m a t i v e l y  
proved by j u d i c i a l  hearing'" r a t h e r  than presumed from proof 
of  a "fact".  

2 0 8  

209 
2 10 

I f  the  t i m e  r e s t r i c t i o n  were abo l i shed  on t h e  b a s i s  
t h a t  p e t i t i o n s  p re sen ted  i n  the  e a r l y  yea r s  o f  marriage 
would n o t  be d e a l t  w i t h  under the  " spec ia l  procedure", 
i t  might be d e s i r a b l e  t o  provide by s t a t u t e  t h a t  no 
p e t i t i o n  w i t h i n  a r e s t r i c t e d  p e r i o d  should be d e a l t  
w i t h  o therwise  than a f t e r  an o r a l  hea r ing  be fo re  a 
judge. I t  i s  t r u e  t h a t  the  m a t t e r  could be  d e a l t  
wi th  simply by changes i n  the  Matrimonial Causes 
Rules b u t  t h i s  would provide no safeguard a g a i n s t  f u t u r e  
amendment once again applying the  " spec ia l  procedure" 
t o  a l l  undefended d ivorce  cases ,  whatever the  du ra t ion  
of the  marriage.  
This ma t t e r  i s  d i scussed  a t  paras.77-78, below. 
As opposed t o  the  " s p e c i a l  procedure", as  t o  which 
s e e  paras.26-30, above. 
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( i )  Giving t h e  cour t  a d i scxe t ion  
t o  permit d ivorce  Within the 
r e s t r i c t e d  pe r iod  

66. 
s o l u t i o n ,  the cour t  would be  empowered t o  permi t  divorce 
wi th in  the r e s t r i c t e d  pe r iod  i f  i t  found t h a t  t h e r e  were 
" spec ia l  circumstances" j u s t i f y i n g  t h i s  course,  o r  simply 
i f  the cour t  found i t  j u s t  i n  a l l  the  circumstances t o  do 
so.  This s o l u t i o n  would have the  advantage o f  avoiding the 
concent ra t ion  on the  respondent ' s  conduct which i s  so  o f t en  
an ob jec t ionab le  f e a t u r e  o f  the p re sen t  law. But the  absence 
of  any c l e a r  gu ide l ine  would make i t  d i f f i c u l t  f o r  t h e  c o u r t s  
t o  apply the  law c o n s i s t e n t l y ;  some c o u r t s  would no doubt 
construe t h e  power narrowly ( p a r t i c u l a r l y  i f  i t  were phrased 
i n  terms of  "spec ia l  c i rcumstances") ,  w h i l s t  o t h e r s  might 
permi t  divorce more r e a d i l y .  We do n o t  th ink  i t  would be 
s a t i s f a c t o r y  t o  leave it t o  the  c o u r t s  t o  s e t  a p a t t e r n  
from which the  l e g a l  p ro fes s ion  would have t o  f o r e c a s t  the 
l i k e l y  r e s u l t  on given facts,211 s i n c e  i n  t h i s  s e n s i t i v e  
a r e a  so much would depend on ind iv idua l  j u d i c i a l  a t t i t u d e s  
on a matter of  s o c i a l  po l i cy  which Parl iament  should  decide.  

67. The view t h a t  confe r r ing  such a genera l  
d i s c r e t i o n  wi thout  gu ide l ines  would give r i s e  t o  problems 
i s ,  we think,  r e in fo rced  by the  Aus t r a l i an  experience.  Unt i l  
1975 A u s t r a l i a  had a divorce law based  on matrimonial o f fence  
grounds and-a  t h r e e  yea r  r e s t r i c t i o n  s i m i l a r  t o  t h a t  i n  England 
and Wales. The Family Law Act 1975 makes i r r e t r i e v a b l e  
breakdown o f  marriage the  s o l e  ground f o r  divorceZ1' bu t  
provides  t h a t  breakdown can be e s t a b l i s h e d  only by proof of 
twelve months' s epa ra t ion  be fo re  t h e  commencement of  the 
proceedings. 

Under the  s imples t  ve r s ion  of t h i s  proposed 

~ 

I 

The Aus t r a l i an  A c t  provides214 t h a t  where 

2 1 1  Cf. Firman V. E l l i s  [1978] Q.B.885, 905 per Lord 
D e n n m R .  

212  Family Law Act 1975 (Aus.) s . 48 (1 ) .  
213 I b i d . ,  s .48(2) .  This p rov i s ion  i n  i t s e l f  p revents  a 

divorce wi th in  twelve months o f  t h e  marr iage.  
214 Ibid., s.14. 
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the  p a r t i e s  have been marr ied f o r  l e s s  than two yea r s  t h e  
c o u r t  w i l l  n o t  hea r  the  proceedings i n  t h e  absence of 
" spec ia l  circumstances", un less  t h e  p a r t i e s  have considered 
a r e c o n c i l i a t i o n  wi th  t h e  assistance o f  an approved 
counse l l ing  agency. 
o f  the r e c o n c i l i a t i o n  procedure;  a t  t h i s  s t a g e  we simply 
no te  t h a t  cons iderable  d i f f i c u l t y  has  been experienced i n  
applying the  r u l e  t h a t  t h e  cour t  may h e a r  the  p e t i t i o n  i f  
" spec ia l  circumstances" a r e  shown t o  e x i s t .  Accordingly, 
we do n o t  favour  the proposa l  t h a t  t h e  cour t  should  be  given 
a genera l  d i s c r e t i o n  t o  permi t  divorce wi th in  the  r e s t r i c t e d  
per iod .  

We d e a l  elsewhere215 wi th  the  working 

68. There i s ,  however, another  p o s s i b i l i t y  which 
may be thought t o  overcome some of  these  problems. This 
i s  t h a t  the cour t  should  be  given a d i s c r e t i o n  as t o  whether 
a divorce wi th in  the p e r i o d  should  be pe rmi t t ed ,  and such 
l e g i s l a t i o n  would l a y  down gu ide l ines  i n d i c a t i n g  the 
cons idera t ions  t o  which judges should  have regard  i n  the 
exe rc i se  of  d i sc re t ion .  A s imple ve r s ion  o f  such a reform 
would, f o r  example, d i r e c t  the  judge t o  "have regard" t o  the  
hardship  s u f f e r e d  by t h e  p e t i t i o n e r ,  the  i n t e r e s t s  o f  any 
ch i ld ren  o f  the  fami ly ,  and t h e  ques t ion  whether t h e r e  i s  
any reasonable  prospec t  of r e c o n c i l i a t i o n  between the  p a r t i e s .  

~~ ~~ 

215 See paras.69-70, below. 
216 See H.A.  F in lay ,  Family Law i n  A u s t r a l i a  2nd ed. (1979) 

pp.152-154. I n  I n  The Marriage of  Nuell  (1976) 1 Fam. 
L . R .  11,239, Fogarty J. h e l d  t h a t  "speci'al circumstances" 
i n  t h i s  contex t  l a y  i n  the  f a c t  " t h a t  the  marr iage had 
completely broken down, t h a t  n e i t h e r  p a r t y  was i n t e r e s t e d  
i n  i t s  continuance and both  d e s i r e d  a d ivorce ,  p a r t i c u l a r l y  
where t h e r e  are no chi ldren":  i b i d . ,  a t  p.241. I n  
Birch v. Birch [1976] F.L.C. 90-, however, B a r b l e t t  P. 
G r e e d -  these  amounted t o  t t s p e c i a l  Circumstances". 
I n s t e a d  he found s p e c i a l  c i rcumstances from the f a c t  t h a t  
the  s p e c i f i e d  time l i m i t  (2 yea r s )  had e l apsed  on the 
day of  the hea r ing  though n o t  when proceedings had been 
i n s t i t u t e d .  
v.  P h i l i  e [1978] F . L . C .  90-433 where, on s i m i d s  
t o  d Birch ,  O'Connor J. found no s p e c i a l  
circums t an ces t o  e x i s t  . 
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This p a r t i c u l a r  formulat ion would have the  added advantage 
t h a t  i t  would l a r g e l y  follow t h e  substance o f  t h e  e x i s t i n g  
law, w h i l s t  removing any re ference  t o  the  respondent ' s  
conduct. However, the  major disadvantage of  t h i s  and o t h e r  
s imilar  proposa ls  i s  t h a t ,  as under the  p re sen t  law, they 
would n o t  overcome the  d i f f i c u l t y  t h a t  d i f f e r e n t  judges 
would decide s i m i l a r  cases  i n  d i f f e r e n t  ways. '17 I t  might 
be  argued t h a t  the  s o l u t i o n  would c o n s t i t u t e  an abdica t ion  
of r e s p o n s i b i l i t y  by Parl iament  i n  favour  of the j u d i c i a r y ;  
and t h a t  i f  t h e r e  i s  t o  be a b a r  on divorce it should  be 
made c l e a r  on what b a s i s  t h e  cour t s  a r e ,  excep t iona l ly ,  
t o  permi t  it. For  these  reasons ,  a l though we th ink  t h a t  
t h i s  proposal  could be an improvement on the  p r e s e n t  
r e s t r i c t i o n  ( s i n c e  i t  would remove from the law the  emphasis 
on the respondent ' s  conduct) our  p r e s e n t  i n c l i n a t i o n  i s  
t o  r e j e c t  it. We would, however, welcome views on the  
proposa l ,  and, i f  it i s  thought  acceptab le ,  on the guide l ines  
t o  which t h e  c o u r t s '  a t t e n t i o n  should  be  drawn. 

( i i )  A compulsory r e c o n c i l i a t i o n  
procedure 

69. The po l i cy  underlying the  p re sen t  t h r e e  y e a r  
r e s t r i c t i o n  i s  based p r imar i ly  on the d e s i r e  t o  promote 
r e c o n c i l i a t i o n  i n  the e a r l y  yea r s  o f  marr iageYz1* and t o  
encourage newly marr ied couples t o  reso lve  t h e i r  d i f f i c u l t i e s  
wi thout  r e s o r t i n g  t o  divorce proceedings.  I t  would seem 
a t t r a c t i v e  , t he re fo re  , t o  r equ i r e  t h a t  spouses who seek 
d i s s o l u t i o n  of  a s h o r t  marr iage should  f i r s t  be  requi red  
t o  rece ive  guidance i n  an at tempt  t o  promote a s t a b l e  and 
s a t i s f a c t o r y  r econc i l i a t ion .  I n  t h i s  connection it should 

2 1 7  Cf. the evidence c o l l e c t e d  by W .  Barr ington Baker, 
John Eekelaar ,  Colin Gibson and Susan Raikes, i n  
The Matrimonial J u r i s d i c t i o n  o f  Reg i s t r a r s  (1977) 
of d i v e r s i t y  o f  p r a c t i c e  i n  the  exe rc i se  o f  t h e  
c o u r t s '  d i s c r e t i o n  i n  r e l a t i o n  t o  f i n a n c i a l  o rders  
made under the Matrimonial Causes A c t  1973, s .25 (1 ) *  

218  See Bowman v. Bowman [1949] P.353, 357 per Denning L.J. 
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be noted  t h a t  the  importance of  making r ead i ly  ava i l ab le  
the  s e r v i c e s  o f  those wi th  the  r e q u i s i t e  personal  q u a l i t i e s  
f o r ,  and s p e c i a l i s e d  t r a i n i n g  i n ,  work o f  t h i s  k ind  ( p a r t i c u l a r l y  
i n  the  case o f  app l i ca t ions  f o r  leave t o  p e t i t i o n  wi th in  . 
t h r e e  yea r s  o f  marriage) has  a l ready  been o f f i c i a l l y  
recognised .in t h i s  country by the  c rea t ion  o f  machinery 
wi th in  the cour t  system. '19 
reference  by the  cour t  o f  s u i t a b l e  cases  t o  the  c o u r t  
wel fa re  off icer ,  who decides  ( a f t e r  d i scuss ion  wi th  t h e  
p a r t i e s )  whether t h e r e  i s  some reasonable  prospec t  of 
r econc i l i a t ion .  I f  s o ,  the  ma t t e r  i s  r e f e r r e d  t o  an 
appropr ia te  agency. This machinery i s  now ava i l ab le  i n  
a l l  divorce c a s e s ,  and may be invoked n o t  only when the 
cour t  th inks  t h e r e  i s  a reasonable  p o s s i b i l i t y  of  
r e c o n c i l i a t i o n ,  b u t  a l s o  where t h e r e  a r e  a n c i l l a r y  proceedings 
i n  which conc i l i a t ionZZ0  might s e rve  a use fu l  purpose. 
do n o t  doubt t h a t  c o n c i l i a t i o n  has  a use fu l  p a r t  t o  p lay  i n  
matrimonial d i sputes  , bu t  the evidence i s  t h a t  the scheme 
has had l i t t l e  e f f e c t  i n  achiev ing  r e c o n c i l i a t i o n .  221 I n  
p a r t i c u l a r ,  i t  should  be no ted  t h a t  the  scheme i s  voluntary ,  
s i n c e  experience showed t h a t  r e c o n c i l i a t i o n  was un l ike ly  t o  
be  success fu l  i n  the absence of  readiness  t o  co-operate on 
the  p a r t  of the spouses .  2 2 2  This view i s  supported by t h e  

This machinery involves  

We 

219 S .  v. S. [1968] P.185; P r a c t i c e  Note (Divorce: 
Conci l ia t ion)  [1971] 1 W.L.R. 223. 

2 2 0  "Reconci l ia t ion" means " re -uni t ing  persons who a r e  
es t ranged" (Report o f  the  Committee on One-Parent 
Famil ies  (1974) Cmnd.5629, para .  4.305) , "conci l ia t ion"  
means the  process  of  "engendering common s e n s e ,  
reasonableness  and agreement i n  dea l ing  wi th  the  
consequences" of m a r i t a l  breakdown w i t h  the  minimum 
poss ib l e  anxie ty  and harm t o  the  p a r t i e s  o r  t h e i r  
ch i ld ren  ( i b i d . ,  and s e e  P r a c t i c e  Note (Divorce: 
C o n c i l i a t i ~ [ 1 9 7 1 ]  1 W.b.R. 223). 

2 2 1  Report of t h e  Committee on One-Parent Famil ies ,  (1974) 
Cmnd.5629, para.4.294; Marria e Matters  (19-79) H.M.S.O. 
p.121 ( r e f e r r i n g  gene ra l ly  t o  L e  s t a t u t o r y  provis ions  
designed t o  encourage r e c o n c i l i a t i o n ) .  

2 2 2  S .  V. S .  119681 P.185. 
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Aust ra l ian  experience.  We have a l ready  noted223 t h a t  
where the  p a r t i e s  have been marr ied f o r  l e s s  than t w o  
years  the A u s t r a l i a n  Family Law A c t  1975 only allows t h e  
cour t  t o  h e a r  t h e  s u i t  ( i n  the absence o f  "spec ia l  
circumstances") i f  t h e  p a r t i e s  have considered r e c o n c i l i a t i o n  
wi th  the a s s i s t a n c e  of an approved agency. I t  would seem 
t h a t  t h i s  compulsory r e c o n c i l i a t i o n  procedure s e r v e s  l i t t l e  
purpose. I t h a s  been s a i d  t h a t  " in  many cases  - probably 
the v a s t  major i ty  - i t  i s  a complete fagade,  t h e  p a r t i e s  
a t tending  counse l l ing  merely SO they can say they 
have done i t  and g e t  on wi th  t h e  divorce case". 22 4 

70. We should draw a t t e n t i o n  t o  the f a c t  t h a t  i n  an 
important  recent  d i scuss ion  paper225 The Law S o c i e t y ' s  
Family Law Sub-committee has proposedzz6 t h a t  the  p r e s e n t  
th ree  y e a r  r u l e  should be Teplaced by a provis ion  prevent ing  
divorce proceedings w i t h i n  two y e a r s  of  the marriage "unless  
the  p a r t i e s  have d iscussed  the  p o s s i b i l i t y  o f  r e c o n c i l i a t i o n  
wi th  a wel fare  o f f i c e r  of the cour t  o r  an o f f i c e r  of an 
approved marriage counse l l ing  o r g a n i s a t i o n ;  o r  t h e r e  a re  
s p e c i a l  circumstances by reason o f  which f i l i n g  of t h e  
p e t i t i o n  should be permitted".  2 2  
aga ins t  the u t i l i t y  of  compulsory r e c o n c i l i a t i o n  procedures 

Nevertheless  , the  evidence 

2 2  3 
2 2 4  

2 2 5  
2 2 6  

2 2  7 

See para .67,  above. 
Per  B a r b l e t t  P .  i n  Birch v. Birch 119761 F.L.C.  90-088. 
I t a s  been s a i d  t h a t m p u l ~ c o u n s e l l i n g  may h e l p  
spouses t o  understand the  cause o f  t h e i r  breakdown and 
t o  avoid d i s a s t r o u s  a l l i a n c e s  i n  f u t u r e ,  bu t  does l i t t l e  
t o  reconci le  the spouses (who have n e c e s s a r i l y  a l ready 
been s e p a r a t e d  f o r  a t  l e a s t  1 2  months s i n c e  t h a t  i s  the  
only ground on which a p e t i t i o n  may be presented) .  See 
Second Annual Report of  t h e  Family Law Council (1978)  
(Aus t ra l ian  Government Publ i sh ing  Serv ice)  paras.20-24. 
A B e t t e r  Way Out (1979). 
In  the contex t  of  12  months' s e p a r a t i o n  being s u b s t i t u t e d  
f o r  the p r e s e n t  " fac ts ' '  on the b a s i s  of which breakdown 
can be e s t a b l i s h e d :  s e e  ibid. , para.52. 
Ibid., para.57. 
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seems t o  us t o  be  s t rong .  We doubt i f  i t  would be an 
appropr ia te  use of s ca rce  resources  t o  i n s i s t  t h a t  they 
be used i n  cases  where t h e r e  i s  no r e a l i s t i c  prospec t  of 
success .  Accordingly we do n o t  favour  t h i s  proposal .  
However, as w e  have a l ready  s a i d z z 8  we a t t a c h  g r e a t  
importance t o  any p o s s i b i l i t y  o f  r e c o n c i l i a t i o n  be ing  
s k i l f u l l y  and s e n s i t i v e l y  explored ,  which i s  why we  expressed 
our  doubts about the appropr ia teness  o f  the  app l i ca t ion  o f  
the  s p e c i a l  procedure t o  proceedings f o r  divorce e a r l y  i n  
the  marr iage.  

( i i i )  I r r e t r i e v a b l e  breakdown t o  be 
proved, r a t h e r  than presumed 

7 1 .  Under t h i s  proposa l ,  i f  a p e t i t i o n  were presented  
wi th in  the r e s t r i c t e d  pe r iod  the p e t i t i o n e r  would n o t  only 
have t o  s a t i s f y  t h e  cour t  of  one o r  more o f  t h e  s p e c i f i e d  
" fac ts" ;  he would a l s o  have t o  s a t i s f y  the  c o u r t ,  as a 
s epa ra t e  i s s u e ,  t h a t  the  marr iage had broken down i r r e t r i e v a b l y .  
The ob jec t ive  of t h i s  proposa l  would be t o  provide some 
a d d i t i o n a l  sa feguard  aga ins t  the  p o s s i b i l i t y  t h a t  p r e c i p i t a t e  
divorce might des t roy  a marr iage which could i n  f a c t  have 
been saved,  w h i l s t  avoiding the  a r t i f i c i a l i t y  o f  a compulsory 
counse l l ing  procedure and the  problems a s soc ia t ed  wi th  
confe r r ing  on the  cour t  a broad  d i s c r e t i o n  t o  permi t  divorce 

229 wi th in  the r e s t r i c t e d  per iod .  

72 .  To understand the  proposa l  i t  has  t o  be remembered 
t h a t  under the law as it now s t a n d s ,  a l though the ground f o r  
divorce i s  t h a t  t h e  marriage has  broken down i r r e t r i e v a b l y ,  
i t  i s  n o t  necessary  f o r  the  cour t  t o  be a f f i rma t ive ly  
s a t i s f i e d  t h a t  such breakdown has occurred.  On proof of 

2 30 a " fac t"  such as behaviour  o r  adu l t e ry  the cour t  must 

228 A t  para .64 ,  above. 
229 See paras.66-70, above. 
2 30 The language "is peremptory": Parsons v. Parsons 

[1975] 1 W.L.R. 1 2 7 2 ,  1275 per S i r  George B a k e r P .  
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gran t  a decree231 unless  i t  i s  s a t i s f i e d  t h a t  t he  marriage 
has n o t  broken down i r r e t r i e v a b l y .  232  
presumption ( i n  p r a c t i c e  a s t r o n g  presumption)233 of 
i r r e t r i e v a b l e  breakdown a r i s e s  from proof of a " f ac t " ,  
and the  onus s h i f t s  t o  the  respondent t o  prove, i f  the  
cour t  i s  t o  dismiss t h e  p e t i t i o n ,  t h a t  the  marriage has 
not broken down. The cour t  may t h e r e f o r e  f i n d  i t s e l f  
obl iged t o  g ran t  a decree even i f  i t  has  l i n g e r i n g  doubts 
about whether t h e  marriage has  i n  t r u t h  broken down 
i r r e t r i e v a b l y  . 2 3 4  
major i ty  of  cases t h e r e  could be no doubt about t h e  ma t t e r ,  
f o r  as Lord Simon of Gla isda le  p u t  i t:  

Thus, a r e b u t t a b l e  

In  p r a c t i c e ,  o f  course ,  i n  t h e  v a s t  

2 35 

" I f  even one of  t h e  p a r t i e s  adamantly r e fuses  
t o  consider  l i v i n g  wi th  t h e  o t h e r  aga in ,  t he  
cour t  i s  i n  no p o s i t i o n  t o  gainsay him o r  he r .  
The cour t  cannot s a y ,  '1 have seen  your wife  i n  
the  witness-box. She w a n t s  your marriage t o  
continue. She seems a most charming and blameless 
person. I cannot be l i eve  t h a t  the  marriage has 
r e a l l y  broken down.' The husband has  only  t o  
r e p l y ,  ' I ' m  very s o r r y ;  i t ' s  n o t  what you th ink  
about h e r  t h a t  m a t t e r s ,  i t ' s  what I th ink .  I am 
n o t  prepared t o  l i v e  wi th  h e r  any K0re.l H e  may 
add, f o r  good measure, 'What i s  more, t he re  i s  
another  person wi th  whom I p r e f e r  t o  l i v e . '  The 
cour t  may t h i n k  t h a t  the  husband i s  behaving 
wrongly and unreasonably; b u t  how i s  i t  t o  
ho ld  t h a t  the  marriage has  neve r the l e s s  n o t  
i r r e t r i e v a b l y  broken down?" 

231 Unless any b a r  i s  e s t a b l i s h e d :  s e e  n.92, above. 
232 Matrimonial Causes A c t  1973, s.1 ( 4 ) ;  see para.24, 

233 Santos v. Santos [1972] Fam. 2 4 7 ,  255 per Sachs L.J. 
234 I f  the cour t  were i n  doubt it would no doubt exe rc i se  

above. 

i t s  power under the  Matrimonial Causes A c t  1973, s .6 (2)  
t o  adjourn the  proceedings t o  enable  attempts t o  be 
made t o  e f f e c t  a r e c o n c i l i a t i o n .  But those  a t tempts  
might be inconc lus ive ,  and the  cour t  would then ,  even 
i f  s t i l l  i n  doubt,  be bound t o  g r a n t  a decree. 

235 In  the Riddel l  Lec tu re ,  which i s  reproduced i n  
Rayden on Divorce (11th ed . ,  1971) p.3233. 
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73. I t  follows t h a t  a change i n  the  law on these  
l i n e s  would i n  most cases have l i t t l e  e f f e c t ;  the  
evidence of i r r e t r i e v a b l e  breakdown - even i f  i t  were only 
the  p e t i t i o n e r ' s  a s s e r t i o n  - would be c l e a r  and compelling, 
and the  cour t  would g ran t  a decree without  the need f o r  
d e t a i l e d  probing and ques t ion ing .  But i f  the  cour t  were 
l e f t  i n  doubt as t o  whether o r  n o t  t he re  were any r e a l i s t i c  
p o s s i b i l i t y  of sav ing  the marriage it  could e i t h e r  r e fuse  
t o  g r a n t  a decree o r  adjourn the  proceedings t o  enable  
a t tempts  t o  be made t o  e f f e c t  a r e c o n c i l i a t i o n .  236  

n o t  be unreasonable t h a t  i n  cases of  such doubt a couple 
should be r equ i r ed  t o  w a i t  u n t i l  the  end of the  r e s t r i c t e d  
per iod .  We do, of course ,  apprec i a t e  t h a t  t h i s  proposal  

Nevertheless  we th ink  t h a t  i t  deserves s e r i o u s  cons ide ra t ion ,  
s i n c e  i t  would a t  l e a s t  ensure  t h a t  t he  p o s s i b i l i t y  of  
r e c o n c i l i a t i o n  i n  the  e a r l y  yea r s  could be  explored i f  the  

saved. 

, 

I t  would 

, might be regarded as somewhat technj,cal  and l imi t ed .  

I 

i 
I 

evidence gave any h i n t  t h a t  the  marriage could s t i l l  be 

1 
1 74.  I f  t h i s  proposal  were adopted237 the re  would, we 

th ink ,  be th ree  procedural  ques t ions  which would need t o  be 
resolved. The f i r s t  i s  whether t h e r e  would have t o  be an 
o r a l  hea r ing  of every p e t i t i o n  brought  w i t h i n  the  r e s t r i c t e d  

t o  apply i n  undefended cases .  A s  we have s a i d  we do n o t  
envisage t h a t  i n  the  ma jo r i ty  o f  those  cases  the  cour t  would 
need t o  ca r ry  o u t  a d e t a i l e d  enquiry i n t o  the  background t o  
the  p e t i t i o n ,  s i n c e  i n  the  ma jo r i ty  of  cases  the  evidence 
of  i r r e t r i e v a b l e  breakdown would be cogent and compelling. 
Neve r the l e s s ,  our p r e s e n t  view i s  t h a t  i t  would be  
inappropr i a t e  t o  pe rmi t  such cases t o  be  decided under the  

236 Matrimonial Causes Act 1973, s . 6 (2 ) .  
237 The r i s k  o f  a l a r g e r  number of  "marriages of  convenience", 

t o  which we r e f e r r e d  i n  para.62 above, must a l s o  be 
borne i n  mind i n  r e l a t i o n  t o  t h i s  op t ion .  

I 

1 per iod ,  o r  whether t he  " spec ia l  procedure" would be allowed 
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s p e c i a l  procedure,  s i n c e  the presence of  a t  least  one 
o f  the  p a r t i e s  seems t o  us t o  be essent ia l  i f  t h e  c o u r t  
i s  t o  be  i n  a p o s i t i o n  t o  d e t e c t  t hose  ( a l b e i t  perhaps 
very few) cases  i n  which t h e  p o s s i b i l i t y  of  r e c o n c i l i a t i o n  
would be a t  l eas t  u s e f u l l y  explored .  

75. The second ques t ion  i s  whether,  i f  t h i s  op t ion  
were adopted, i t  would be  necessary t o  p re se rve  the  e x i s t i n g  
two-stage procedure of  an a p p l i c a t i o n  f o r  leave  followed 
by a hea r ing  of  t h e  p e t i t i o n .  We do n o t  t h ink  t h a t  such a 
procedure would s e r v e  any u s e f u l  purpose. A judge who 
was n o t  s a t i s f i e d  t h a t  i r r e t r i e v a b l e  breakdown had been 
proved would simply dismiss o r  adjourn the  s u i t  - perhaps 
u n t i l  t he  expi ry  of  t h e  r e s t r i c t e d  per iod .  

76. Th i rd ly ,  t he re  i s  t h e  ques t ion  o f  l e g a l  a id .  We 
consider  i t  u n l i k e l y  t h a t  t he  proposal  would be acceptab le  
unless  l e g a l  a i d  were a v a i l a b l e  f o r  such cases .  No change 
i n  the  law would however be r equ i r ed ;  p e t i t i o n s  would be 
heard i n  open cour t  and would t h u s  come w i t h i n  the  e x i s t i n g  
except ions  t o  t h e  1977 withdrawal of l e g a l  a i d  f o r  
undefended d ivorces .  2 3 8  

t he  adoption o f  t h i s  procedure would involve  any very 
s i g n i f i c a n t  i nc rease  i n  l e g a l  a i d  expendi ture  , because 
app l i can t s  who apply f o r  l eave  t o  p r e s e n t  a p e t i t i o n  under 

2 39 t h e  p re sen t  law a re  a l r eady  e l i g i b l e  f o r  l e g a l  a id .  

I t  i s ,  w e  t h i n k ,  doubt fu l  whether 

(c) Shortening the  pe r iod  of  r e s t r i c t i o n  

77 .  I n  consider ing t h e  var ious  op t ions  f o r  reform o f  
the  condi t ions  governing t h e  c o u r t ' s  power excep t iona l ly  t o  
permit  divorce w i t h i n  the  r e s t r i c t e d  pe r iod  we have s o  f a r  
l e f t  open the  ques t ion  o f  whether t he  p e r i o d  of r e s t r i c t i o n  
should be changed. 

238 S . I .  1977 No. 447, r . 2 .  See para .30 ,  above. 
239 Ibid., r.3. 
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78. S e l e c t i o n  of  any p e r i o d  i s  bound t o  be  somewhat 
a r b i t r a r y .  However, we cons ide r  that  t h e r e  i s  a case f o r  
reducing t h e  p e r i o d  dur ing  which a p e t i t i o n  could n o t  be 
p re sen ted  from t h r e e  t o  two y e a r s ,  p a r t l y  on t h e  b a s i s  o f  
cons is tency  wi th  the  r e s t  o f  t he  d ivorce  l e g i s l a t i o n .  As 
we have sa id ,240  perhaps the  s t r o n g e s t  o b j e c t i o n  t o  the  
p r e s e n t  r u l e  i s  t h a t  it may ope ra t e  t o  keep i n  ex i s t ence ,  
con t r a ry  t o  t h e  p a r t i e s '  wishes ,  t he  l e g a l  s h e l l  o f  a 
marriage which has  i r r e t r i e v a b l y  broken down. We r e f e r r e d  i n  
paragraph 4 7  t o  t he  view t h a t  a p e r i o d  of  s epa ra t ion  i s  t h e  
most convincing evidence o f  breakdown, and t h e  passing o f  
t i m e  t he  most r e l i a b l e  i n d i c a t i o n  t h a t  it i s  i r r e t r i e v a b l e .  
Engl ish law has  s e l e c t e d  two yea r s  as  s u f f i c i e n t  prima f a c i e  
i n d i c a t i o n  of i r r e t r i e v a b l e  breakdown,242 and it  seems somewhat 
i n c o n s i s t e n t  w i th  t h a t  choice t o  r e q u i r e  ( i n  the absence 
o f  "exceptional" f a c t o r s )  a l onge r  p e r i o d  where the  sepa ra t ion  
s t a r t s  s h o r t l y  a f t e r  t he  marriage.  We neve r the l e s s  accept 
t h a t  t h i s  argument i s  n o t  wholly compelling s i n c e  the  p o l i c y  
f a c t o r s  which should govern t h e  s e l e c t i o n  of t h e  pe r iod  of  
s epa ra t ion  s u f f i c i e n t  t o  r a i s e  an in fe rence  o f  breakdown 
a r e  n o t  e x a c t l y  the  same as those  which should govern t h e  
s e l e c t i o n  of  a minimum p e r i o d  from the  da t e  of t h e  marriage 
w i t h i n  which d ivorce  should be regarded as  excep t iona l ,  the  
more s o  s i n c e  p e t i t i o n s  may w e l l  be  based on a " fac t"  o ther  

views on whether,  assuming t h a t  any r e s t r i c t i o n  i s  t o  be 

241 

I 

I 

I than sepa ra t ion .  We would t h e r e f o r e  p a r t i c u l a r l y  welcome 

240 See para .23 ,  above. 
2 4 1  Pheasant v. Pheasant [1972] Fam. 202, 2 0 7 ,  per Ormrod 

L.J.; see  a l s o  para.4 of  t he  n o t e  summarising the  
agreement reached between t h e  Law Commission and the  
Archbishop's Group on Divorce i n  1966 ( r e p r i n t e d  i n  
the  Law Commission's Third Annual Report (1968) Law 
Com. No. 15 Appendix 111) . I t  i s  t h i s  view which has  
l e d  t o  the  adoption of  a p e r i o d  of  s e p a r a t i o n  as t h e  
s o l e  ground f o r  d ivorce  i n ,  e .g . ,  A u s t r a l i a  ( see  para.67, 
above) ;  and the  sugges t ions  t h a t  t he  same r u l e  should 
be app l i ed  i n  t h i s  country: s e e ,  e.g. A B e t t e r  Way Out, 
(1979) paras.44-52. 

2 4 2  I . e .  i n  r e l a t i o n  t o  f a c t s  based on dese r t ion ,  o r  l i v i n g  
I a p a r t  (provided i n  t h e  l a t t e r  case  t h a t  t he  p a r t i e s  
I a r e  agreed on d ivorce) .  See Matrimonial Causes Act 1973, 

s . 1 ( 2 )  (c l  y (d) 
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preserved ,  the  pe r iod  dur ing  which d ivorce  should only 
excep t iona l ly  be pe rmi t t ed  should be changed from t h r e e  
yea r s  and, i f  s o ,  what t h e  p e r i o d  should be .  

(d) A n  abso lu te  b a r  on t h e  p r e s e n t a t i o n  of  
d ivorce  p e t i t i o n s  w i t h i n  a s t i p u l a t e d  
p e r i o d  from t h e  da te  o f  t h e  marriage 

79. Under t h i s  proposa l ,  no p e t i t i o n  f o r  d ivorce  could 
be p re sen ted  i n  any circumstances be fo re  t h e  e x p i r a t i o n  of  
one o r  two yea r s  from the  da t e  of  t h e  marriage.  There would 
thus be two changes i n  t h e  p r e s e n t  law, F i r s t ,  t he  s p e c i f i e d  
p e r i o d  would be reduced from t h r e e  y e a r s ;  secondly,  t h e  
cour t  would no  longer  have power t o  g ran t  leave  t o  p re sen t  a 
p e t i t i o n  w i t h i n  t h e  r e s t r i c t e d  p e r i o d  on the  ground t h a t  t h e  
case i s  one of  excep t iona l  ha rdsh ip  o r  excep t iona l  depravi ty .  

80. The argument i n  favour  of  t h i s  proposal  can be  p u t  
i n  t h i s  way. The j u s t i f i c a t i o n  f o r  a t i m e  r e s t r i c t i o n  i s  
one of p u b l i c  p o l i c y ;  i t  would devalue t h e  i n s t i t u t i o n  of 
marriage t o  make d ivorce  r e a d i l y  ob ta inab le  w i t h i n  days of  
the  marriage.  
sound p r i n c i p l e ,  b u t  i s  ob jec t ionab le  because of  t h e  
u n s a t i s f a c t o r y  n a t u r e  o f  t he  except ions  whereby t h e  cour t  
may allow a p e t i t i o n  t o  be p re sen ted  on proof of excep t iona l  
hardship o r  depravi ty .  Although it would be poss ib l e  t o  
cons t ruc t  o t h e r  excep t ions ,  none o f  them i s  e n t i r e l y  
s a t i s f a c t o r y .  The l a w  would on t h i s  view be s imple r  and 
more comprehensible i f  i t  a s s e r t e d  t h e  genera l  po l i cy  by means 
o f  an absolu te  b a r  on d ivorce  e a r l y  i n  marriage. 

The p r e s e n t  law i s  on t h i s  view based on a 

81. 
deny divorce i n  cases  where t h e  need f o r  matrimonial  r e l i e f  
may be g r e a t e s t .  
cases where d ivorce  was d e s i r e d  i n  the  f i r s t  one o r  two y e a r s  

I t  would no doubt be s a i d  t h a t  t h i s  proposal  would 

I t  was, a f t e r  a l l ,  t h e  argument t h a t  the  
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of  marr iage,  e s p e c i a l l y  t h e  f i r s t  yea r  of  marr iage,  were 
" the very worst  cases  very o f t e n  t h a t  eve r  come before  t h e  
courts"243 t h a t  l e d  Parl iament  i n  1937 t o  r e j e c t ,  i n  favour  
of  the  p re sen t  r e s t r i c t i o n ,  the proposa l  t h a t  no divorce 

2 4 4  should  be allowed i n  the f i r s t  f i v e  yea r s  of  marriage. 
Nevertheless  , those who now suppor t  t h e  proposa l  which we 
have s e t  o u t  would, we t h i n k ,  say  t h a t  t h i s  argument i s  no 
longer  v a l i d ,  f o r  denia l  o f  divorce i n  t h e  f i r s t  yea r s  of  
marriage no longer  amounts t o  d e n i a l  o f  e f f e c t i v e  
matrimonial r e l i e f  i n  t h a t  per iod .  As we have a l ready  poin ted  
ou t ,245  v i r t u a l l y  a l l  forms of  l e g a l  remedy, by way o f  
arrangements f o r  ch i ld ren ,  f i n a n c i a l  p rov i s ion  and p ro tec t ion  
a r e  now ava i l ab le  by o t h e r  means r i g h t  from t h e  incept ion  
of the  marriage. The only th ing  which i s  n o t ,  and on t h i s  

marr iage i s  t h e  r i g h t  t o  re-marry. 

82. This proposa l  has  t h e  g r e a t  advantage of  
s i m p l i c i t y ,  and we a r e  persuaded t h a t  i t  deserves  se r ious  
cons idera t ion .  However, i n  OUT view i t  could only be 
acceptab le  on the b a s i s  t h a t  the  pe r iod  dur ing  which divorce 
i s  n o t  ava i l ab le  would be  s h o r t e r ,  and perhaps s i g n i f i c a n t l y  

t o  re-marry f o r  a pe r iod  o f  t h r e e  yea r s  can, as we have 
suggested246 sometimes cause grave ha rdsh ip ,  and i n  our  view 
the  imposi t ion of  such hardship  i n  p a r t i c u l a r  cases  would 
outweigh any advantages t o  be gained from a s t r a igh t fo rward  

I view should  n o t  be,made ava i l ab le  i n  t h e  e a r l y  yea r s  o f  
I 

1 
I 

I s h o r t e r ,  than  under the p r e s e n t  r u l e .  Denial of the  freedom 
1 
I 

I 

2 4 3  Hansard (H.L.) (1936-7) Vol.  105 ,  co l .  755, per 
-kin. 

244 See para .6 ,  above. 
245 Para.57, above. 
246 See para .50,  above. 
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absolu te  b a r  of  t h e  type proposed. I n  our opin ion ,  den ia l  
of  the r i g h t  t o  p e t i t i o n 2 4 7  f o r ,  a p e r i o d  of  longer  than  one 
o r  two yea r s  from t h e  da te  o f  t h e  marr iage would be 
unacceptable .  We would welcome views on t h i s  proposa l ,  
and i f  it were thought acceptab le ,  on t h e  l eng th  o f  t h e  
pe r iod  during which divorce would n o t  be a v a i l a b l e .  

(9) Our p rov i s iona l  view 

83. Our p rov i s iona l  view i s  t h a t  t h e  p re sen t  r u l e  i s  
unsa t i s f ac to ry .  We be l i eve  t h a t  some r e s t r i c t i o n  on divorce 
i n  the e a r l y  yea r s  o f  marr iage is d e s i r a b l e  but  t h a t  t h e  
p re sen t  r u l e s  governing t h e  circumstances i n  which leave  t o  
p e t i t i o n  can be granted  a r e  incompatible  wi th  t h e  modern 
philosophy o f  divorce.  We a l s o  cons ider  t h a t  t h e  t h r e e  
yea r s  r e s t r i c t i o n  may be too long. We have n o t ,  however, 
formed a unanimous view about what should  be s u b s t i t u t e d  
f o r  t h e  p re sen t  r u l e .  Some of  us favour  the opt ion  s e t  ou t  
i n  paragraphs 71 - 76 above, t h a t  i s ,  f i r s t  t h a t  t h e  
" spec ia l  procedure" should  n o t  apply t o  p e t i t i o n s  presented  
wi th in  the r e s t r i c t e d  pe r iod ;  and secondly t h a t  t h e  cour t  
should  r equ i r e  t o  be s a t i s f i e d  i n  such cases  n o t  only of  
the  " fac t"  evidencing breakdown b u t  a l s o  t h a t  t h e  marriage 
has  i r r e t r i e v a b l y  broken down. Others  o f  us a t  p re sen t  p r e f e r  
the  opt ion s e t  o u t  i n  paragraphs 79 - 82 above, t h a t  i s  t h a t  
t h e r e  should  be an absolu te  b a r  on the  p re sen ta t ion  o f  any 
p e t i t i o n  f o r  divorce u n t i l  t h e  expi ry  of  one o r  two yea r s  
from the  da te  o f  the  marr iage,  and t h a t  the  normal r u l e s  
should  apply t h e r e a f t e r .  

2 4 7  The p roh ib i t i on  would be on the  p re sen ta t ion  o f  a 
p e t i t i o n ;  
marriage and decree absolu te  would thus i n  p r a c t i c e  
be perhaps s i x  months longer  than the pe r iod  s p e c i f i e d .  

the  p e r i o d  which would e l apse  between the  
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84. 

which deserve cons idera t ion .  For example we a r e  aware t h a t  
t h e r e  i s  a body of  opinion which would be prepared t o  see  the  
a b o l i t i o n  of the p r e s e n t  time r e s t r i c t i o n  i n  t h e  case of  
c h i l d l e s s  marr iages ,  provided t h a t  a r e s t r i c t i o n  were 
r e t a i n e d  i n  o t h e r  cases .  
summarise the  reasons why we do n o t ,  a t  the moment, favour 
drawing a d i s t i n c t i o n  of  t h i s  kind. 

A s  we have sa idz4 '  we cannot be confident  t h a t  
1 we have i n  t h i s  paper i d e n t i f i e d  a l l  those opt ions  f o r  reform 
~ 

I t  may be h e l p f u l  i f  we b r i e f l y  

85. The case f o r  making t h e  a v a i l a b i l i t y  of  divorce 
wi th in  the  e a r l y  years  o f  marriage depend on whether o r  
n o t  t h e  marriage i s  c h i l d l e s s  r e s t s ,  we t h i n k ,  on the  view 
t h a t  i t  i s  i n  t h e  i n t e r e s t s  of  c h i l d r e n  (and p a r t i c u l a r l y  
very young ch i ldren)  t h a t  t h e i r  paren ts  marriage should 
be preserved.  I n  t h e  Commission's Report on the  grounds 
of  d ivorce ,  The F i e l d  of  Choice,249 doubt was expressed as 
t o  whether it was p r a c t i c a b l e  o r  d e s i r a b l e  t o  a t tempt  t o  
d i f f e r e n t i a t e  r a d i c a l l y  between marriages wi th  ch i ldren  
and those wi thout ,  s i n c e  such a d i f f e r e n t i a t i o n  would 
i n e v i t a b l y  mean t h a t  the  ch i ldren  would come t o  be regarded 
as  the  main o b s t a c l e  t o  the  p a r e n t s '  happiness ,  - a f a c t o r  

I 
I wanted a divorce.  In  t h i s  r e s p e c t  t h e  r e p o r t  followed the 

e s p e c i a l l y  important  i n  those  cases  where both parents  

view of t h e  Archbishop's Group: "We cannot t h i n k  i t  j u s t  ... 
t h a t  t h e r e  should be one law of  divorce f o r  those wi th  
ch i ldren  and another  f o r  those without".  We have no doubt 
t h a t  t h i s  was the r i g h t  dec is ion;  bu t  i r r e s p e c t i v e  of 
whether o r  n o t  t h i s  p o i n t  of view i s  accepted i n  r e l a t i o n  t o  
the  a v a i l a b i l i t y  of divorce i n  genera l  we are  q u i t e  f i rmly  
of  t h e  view t h a t  it would be wrong t o  impose an absolu te  b a r  
on t h e  a v a i l a b i l i t y  of  divorce i n  the e a r l y  years  of  marriage 
merely because ch i ldren  a r e  involved.  Such a b a r  would 

248 A t  para .60,  above. 
249 Law Corn. No. 6 (1966) Cmnd.3123, paras .  47-51 .  
250 p u t t i n e  Asunder, para.57. 
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i n e v i t a b l y  mean t h a t  some ch i ld ren  would be f u r t h e r ,  
and unnecessa r i ly ,  exposed t o  the  emotional s t r e s s  and 
d is turbance  of l i v i n g  i n  a household where t h e  spouses '  
r e l a t i o n s h i p  had completely broken down t o  t h e  e x t e n t  
t h a t  both agreed t h a t  d ivorce  was i n e v i t a b l e .  No doubt 
i n  many such cases the  spouses would s e p a r a t e  and thus  
minimise the  r i s k  of psychological  harm t o  t h e  ch i ld ren ;  
b u t  t h e r e  would i n e v i t a b l y  be cases  where withholding 
d ivorce  would make i t  d i f f i c u l t  f o r  the  spouses t o  
sepa ra t e .  Another consequence of such a b a r  would be  
t o  p reven t ,  f o r  a t i m e ,  t he  re-marriage of  t h e  spouses 
even i n  those  cases where re-marriage could be  expected 
t o  give the  ch i ld ren  the  s e c u r i t y  o f  which they  had been 
deprived by the  breakdown of  t h e i r  p a r e n t s '  marriage.  

86. We accept  that  t h e  case a g a i n s t  t he  proposal  
t h a t  t h e  a v a i l a b i l i t y  of  d ivorce  w i t h i n  t h e  e a r l y  yea r s  
o f  marriage should depend upon whether o r  n o t  ch i ld ren  a r e  
involved i s  n o t  s o  s t r o n g  i f  it i s  envisaged t h a t ,  as a t  
p r e s e n t ,  t he  cour t  would have a d i s c r e t i o n  t o  permit d ivorce  
w i t h i n  t h e  r e s t r i c t e d  p e r i o d  - and, indeed, under t h e  e x i s t i n g  
law251 the  cour t  i s  r equ i r ed  t o  cons ide r  t he  i n t e r e s t s  of  
any c h i l d  of  the family as  one f a c t o r  i n  dec id ing  whether 
o r  n o t  t o  g ran t  l eave  t o  p r e s e n t  a p e t i t i o n  w i t h i n  the  
r e s t r i c t e d  per iod .  Nevertheless ,  we do no t  favour  applying, 
any s p e c i a l  r u l e  t o  cases where t h e r e  a r e  ch i ldren .  Under 
the  proposal  t e n t a t i v e l y  advanced i n  paragraphs 71-76 of  
t h i s  paper a cour t  would n o t  be empowered t o  g ran t  a decree 
n i s i  un less  a f f i r m a t i v e l y  s a t i s f i e d  t h a t  t he  marriage had 
i r r e t r i e v a b l y  broken down. If t h e  cour t  were s o  s a t i s f i e d  
w e  do n o t  t h i n k  t h a t  i t  can be i n  t h e  i n t e r e s t s  of  c h i l d r e n ,  
given t h a t  d ivorce  w i l l  i n  any case  be a v a i l a b l e  a t  t he  end 
of  t he  r e s t r i c t e d  pe r iod ,  t o  deny t h e i r  pa ren t s  t he  r i g h t  t o  
be  f r e e  from t h e  marriage.  
remembered tha t  even if a decree n i s i  i s  g ran ted ,  t h e  cour t  

251 Matrimonial Causes A c t  1973, s . 3 (2 ) .  

I t  should i n  any even t  be  

70 



must s t i l l  s a t i s f y  i t s e l f  about t h e  arrangements proposed 
f o r  t h e  ch i ld ren  be fo re  t h e  decree can be made a b s ~ l u t e . ~ ~ ~  
We do n o t  t he re fo re  accept  any gene ra l  p r i n c i p l e  t h a t  t h e r e  
should be a d i s t i n c t i o n  as  t o  the  a v a i l a b i l i t y  of divorce 
i n  the  e a r l y  yea r s  of  marriage depending on whether o r  n o t  
the  marriage i s  c h i l d l e s s .  I f ,  however, such a d i s t i n c t i o n  
were t o  be  adopted, it would be necessary t o  g ive  c a r e f u l  
thought t o  ensure  t h a t  t h e  l e g i s l a t i o n  i d e n t i f i e d  those  
cases i n  which t h e  e x i s t e n c e  of  a c h i l d  would opera te  as 
a b a r  t o  d ivorce  - p a r t i c u l a r l y  i f  t h e  b a r  i n  ques t ion  were 
t o  be absolu te .  I t  could n o t ,  we th ink ,  be appropr i a t e  
t h a t  t h e  b a r  should ope ra t e  i n  a l l  cases  where t h e r e  was 
i n  ex i s t ence  I t a  c h i l d  o f  t he  family" w i t h i n  t h e  d e f i n i t i o n  
contained i n  s e c t i o n  52  of  the  Matrimonial Causes Act 1973,253 
s i n c e  t h a t  d e f i n i t i o n  would inc lude ,  f o r  example, a c h i l d  of  
whatever age by e i t h e r  spouse ' s  previous marriage.  

87. Although our  p r e s e n t  i n c l i n a t i o n  i s  t o  r e j e c t  t h i s  I 
I proposa l ,  we would welcome comments on i t ;  and w e  would 
I a l s o  welcome any o the r  proposals  f o r  reform which it  i s  

i thought deserve cons ide ra t ion  i n  o u r  f i n a l  r epor t .  

I 

I 

2 5 2  Matrimonial Causes Act 1973, s.41. 

253  "Child of  t h e  family", i n  r e l a t i o n  t o  t h e  p a r t i e s  

I 

t o  a marr iage ,  means - 
(a)  a c h i l d  o f  both o f  those  p a r t i e s ;  and 
(b) any o t h e r  c h i l d ,  n o t  b e i n g  a c h i l d  who 
has  been boarded-out w i t h  those  p a r t i e s  by 
a l o c a l  a u t h o r i t y  o r  vo lun ta ry  o rgan i sa t ion ,  
who has  been t r e a t e d  by bo th  o f  those  p a r t i e s  
as a c h i l d  o f  t h e i r  family.  
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(10) Summary: g u e s t i o n n a i r e  

' .  , 

88. 
i n  the  form of a ques t ionnai re  t h e  main i s s u e s  on which 
we f e e l  comment would be h e l p f u l :  

I t  may now be  h e l p f u l  i f  we at tempt  t o  summarise 

A. Should any change be made i n  t h e  e x i s t i n g  
r u l e  under which no p e t i t i o n  f o r  divorce 
can be presented  t o  the  cour t  before  the  
e x p i r a t i o n  of the  per iod  of  t h r e e  years  from 
the da te  o f  t h e  marr iage,  un less  the  cour t  
gives  leave t o  do so  on t h e  ground t h a t  the 
case i s  one of  except iona l  hardship  s u f f e r e d  
by t h e  p e t i t i o n e r  o r  of  except iona l  depravi ty  
on the  part of  the  respondent? 

B. I f  s o ,  what form should the  change take? 

The p o s s i b i l i t i e s  canvassed i n  t h i s  paper  
a re  : 

(a)  Out r igh t  a b o l i t i o n  o f  the time 
r e s t r i c t i o n  on t h e  p r e s e n t a t i o n  of  
divorce p e t i t i o n s ;  (paragraphs 61-64) 

(b) Retent ion o f  a time r e s t r i c t i o n ,  
bu t  a l lowing t h e  cour t  power t o  
permit  divorce w i t h i n  the  r e s t r i c t e d  
p e r i o d  i n  c e r t a i n  cases .  

I f  t h i s  s o l u t i o n  i s  p r e f e r r e d  it i s  
necessary  t o  decide: ( i )  what should 
the l e n g t h  of  t h e  r e s t r i c t e d  per iod  
be? and ( i i )  i n  what circumstances 
should t h e  cour t  have the power t o  
permit  e a r l i e r  divorce? 

( i )  What should be the  length of  
the r e s t r i c t e d  per iod? We have 
suggested t h a t  a per iod  of two y e a r s  

(paragraphs 65-78) 
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from the d a t e  of  t h e  marriage t o  
the  da t e  of t h e  p r e s e n t a t i o n  of a 
p e t i t i o n  might be appropr i a t e .  
Would th i s  be acceptab le?  

I f  n o t ,  what o t h e r  pe r iod  would 
be p r e f e r a b l e ?  

( i i )  What a r e  the  circumstances 
i n  which t h e  cour t  should have 
power t o  pe rmi t  d ivorce  w i t h i n  
the  r e s t r i c t e d  pe r iod?  One of  
the  opt ions  p u t  forward is  t h a t  
the  cour t  should be empowered t o  
g r a n t  a decree  i f ,  a f t e r  a hea r ing  
be fo re  the  judge a t  which t h e  
p e t i t i o n e r  i s  a v a i l a b l e  f o r  
examination, the  c o u r t  i s  s a t i s f i e d  
n o t  only t h a t  one o r  more of  t h e  
" f ac t s "  on the  b a s i s  o f  which a 
d ivorce  can be g ran ted  has  been 
e s t a b l i s h e d ,  b u t  a l s o  t h a t  t he  
marriage has  broken down i r r e t r i e v a b l y .  
I s  t h i s  acceptab le?  

Or i s  one o f  t he  o t h e r  proposals  
considered i n  t h e  working paper  
p r e f e r a b l e ?  Those o t h e r  proposa ls  
a r e  : 

( i )  The cour t  would be given a 
d i s c r e t i o n  t o  g r a n t  a decree  wi th in  
the  per iod .  Guidelines might be 
l a i d  down t o  govern the  e x e r c i s e  
o f  the  d i s c r e t i o n ;  b u t  i f  so  what 
should they  be? 
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o r  - ( i i )  The cour t  would be empowered 
t o  g ran t  a decree w i t h i n  t h e  pe r iod  
provided t h a t  t he  p a r t i e s  had gone 
through procedures des igned 
conclusively t o  e s t a b l i s h  the  absence 
o f  any p rospec t s  o f  r e c o n c i l i a t i o n .  

(c)  The f i n a l  op t ion  considered i n  the working 
paper i s  t h e  imposi t ion of a b a r  on the 
p r e s e n t a t i o n  of d ivorce  p e t i t i o n s  wi th in  
a pe r iod  of  e i t h e r  one o r  two yea r s  from 
the  da t e  o f ' t h e  marr iage,  w i th  no d i s c r e t i o n  
t o  permit  e a r l i e r  d ivorce .  (paragraphs 79-82) 
I f  t h i s  op t ion  i s  p r e f e r r e d ,  should the 
pe r iod  be one y e a r ,  two y e a r s ,  o r  some 
o t h e r  pe r iod?  

C. Is i t  agreed t h a t  the  a v a i l a b i l i t y  o f  d ivorce  
i n  the  e a r l y  yea r s  o f  marriage should n o t  
depend on whether o r  n o t  the  marriage i s  
ch i1  d l e s s  ? (paragraphs 84- 87) 

D. The f i n a l  ques t ion  i s  whether any proposal  
o t h e r  than those  d i scussed  should be  p u t  
forward? 
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PART I11 - REFORM OF THE N U L L I T Y  RULE 

(1) In t roduc t ion :  t he  s t a t u t o r y  p rov i s ion  

89. We now t u r n  t o  examine the  ope ra t ion  of t h e  time 
l i m i t  on p e t i t i o n s  f o r  n u l l i t y  i n  cases where one o r  both 
o f  the  p a r t i e s  s u f f e r s  from mental i ncapac i ty .  Sec t ion  13(2) 
of the  Matrimonial Causes A c t  1973 provides  t h a t  t he  cour t  
s h a l l  n o t  g r a n t  a decree annu l l ing  a voidable  marriage on 
any ground a p a r t  from those  based on f a i l u r e  t o  consummate 
unless  proceedings a re  i n s t i t u t e d  w i t h i n  t h r e e  yea r s  of  t he  
marriage.  

254 

90. Two of  the  grounds on which a marriage i s  voidable  
a re  p a r t i c u l a r l y  r e l e v a n t  t o  mental capac i ty .  These two 
grounds a re :  

( i )  t h a t  e i t h e r  p a r t y  t o  the  marriage d i d  
n o t  v a l i d l y  consent t o  it whether i n  
consequence of du res s ,  mis take ,  unsoundness 
of  mind o r  o the rwise ;  255 

( i i )  t h a t  a t  t he  time of t h e  marriage e i t h e r  
p a r t y ,  though capable o f  g iv ing  a v a l i d  
consent ,  was s u f f e r i n g  (whether 
cont inuously o r  i n t e r m i t t e n t l y )  from 
mental d i s o r d e r  w i t h i n  the  meaning o f  
t h e  Mental Heal th  A c t  1959 o f  such a 
k ind  o r  t o  such an  e x t e n t  as t o  be u n f i t t e d  
f o r  marriage.  2 56 

254 I .e .  the  incapac i ty  of  e i t h e r  p a r t y  t o  consummate t h e  
marr iage ,  or t he  w i l f u l  r e f u s a l  o f  t he  respondent t o  
do s o :  Matrimonial Causes A c t  1973, s . l 2 ( a )  and (b ) .  
In such cases the  only b a r  on proceedings arises i f  
t he re  has  been "approbation" of t he  marr iage ;  s e e  
s .13  (1) o f  the  1973 A c t ,  s e t  o u t  i n  Ap endix 2 ,  below, 
and D. v. D. ( N u l l i t  . S t a t u t o  Bar) f19791 Fam.70. 
"Amiobati&" d & n t  t o  a n y n u l l i t y  proceedings 
ba'sed on a voidable  marriage.  

255 Matrimonial Causes A c t  1973, s . l 2 ( c ) .  
256 Ibid., s . l 2 ( d ) .  75 



(2) The problem and i t s  h i s t o r y  

.. , 

I 

91.. 
was passed, ground ( i )  above, t h a t  i s ,  l a c k  of  consent t o  
marriage (whether t h a t  l a c k  o f  consent a rose  because o f  
mental i ncapac i ty  o r  o therwise)  rendered a marriage void 
r a t h e r  than voidable ;  2 5 7  
s u b j e c t  t o  any t i m e  l i m i t  and could indeed be brought even 
a f t e r  the  death of one o r  bo th  o f  t he  p a r t i e s .  258  I t  was, 
however, i n  p r a c t i c e  extremely d i f f i c u l t  t o  e s t a b l i s h  t h a t  
mental i l l n e s s  o r  de f i c i ency  was s o  seve re  as t o  a f f e c t  t he  
v a l i d i t y  o f  consent t o  what has  been h e l d  t o  be a very simple 

260 con t r a c t  . 259 
provided t h a t  a marriage should be voidable  i n  c e r t a i n  cases 
on the  ground of  t he  mental  i l l n e s s  of  e i t h e r  pa r ty .  I t  
was n o t  necessary t o  show t h a t  t he  i l l n e s s  a f f e c t e d  consent 
t o  marr iage ,  b u t  p e t i t i o n s  could only be brought w i t h i n  a 
l i m i t e d  t i m e  from t h e  da t e  o f  t h e  marriage.  

Until 1971, when the N u l l i t y  o f  Marriage A c t  1971 

p e t i t i o n s  on t h a t  ground were n o t  

Accordingly,  t h e  Matrimonial Causes A c t  1937 

261 

257 

258 

259 
260 

261 

Dic t a  a re  t o  be found sugges t ing  t h a t  l a c k  of  consent 
made a marriage voidable  r a t h e r  than  void b u t  t h i s  view 
is  convincingly r e f u t e d  by D. Tols toy ,  "Void and 
Voidable Marriages" (1964) 2 7  M.L.R. 385. 
Re Park [1954] P.112; c f .  I n  r e  Roberts dec 'd . ,  
Roberts v. Roberts [1978] 1 P.L.R.  6 5 3 .  

Re Park [1954] P . 1 1 2 ,  136 per Hodson L . J .  
Sec t .  7(1).  The p rov i s ion  was reformulated i n  s .  8(1) 
o f  the  Matrimonial Causes A c t  1950, which i n  turn 
was replaced by t h e  p rov i s ion  s e t  ou t  i n  para .90 ,  
above: N u l l i t y  of  Marriage Act 1971, s . 2 ( d ) ,  now 
re-enacted as s.12(d) o f  t he  Matrimonial Causes Act 
1973. 
recommendation made i n  t h e  Law Commission's Re o r t  
on N u l l i t y  o f  Marriage,  Law Com. No. 33 ( 1 9 7 h a s  

The p r e s e n t  p rov i s ion  g ives  e f f e c t  t o  the  

- 
O r i g i n a l l y  one yea r :  
s . 7 ( 1 ) ,  The 1971 Act s u b s t i t u t e d  the  pe r iod  of  t h ree  
yea r s :  s . 3 ( 2 ) ;  s e e  now Matrimonial Causes A c t  1973, 
s .13(2) .  

Matrimonial Causes A c t  1937, 
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92. 
o f  Marriagez6' which, among o t h e r  matters,  d e a l t  w i th  t h e  
ques t ion  o f  mental i ncapac i ty  as it a f f e c t e d  consent t o  
marriage,  and the  ques t ion  o f  a time ba r .  The Commission 
recommended t h a t  l a c k  o f  consent t o  marriage (whether 
caused by mental i ncapac i ty  o r  n o t )  should make a marriage 
voidable  i n s t e a d  o f  void.263 This recommendation was 
implemented i n  t h e  N u l l i t y  o f  Marriage A c t  1971. 

I n  1970 t h e  Law Commission i s s u e d  a Report on N u l l i t y  

93. The same Act implemented the  recommendation t h a t  
a time l i m i t  should be app l i ed  t o  p e t i t i o n s  based on lack  
o f  consent.  We sa id : -  264 

"In our  view, a view sha red  by a s u b s t a n t i a l  
ma jo r i ty  o f  those  w e  consul ted ,  it should n o t  
b e  poss ib l e  t o  avoid a marriage on t h i s  ground 
unless  proceedings a r e  brought w i t h i n  th ree  years .  
The case f o r  t h i s  i s  s t r o n g e s t  when t h e  absence of  
consent i s  due t o  mistake o r  duress .  A p a r t y  t o  
such a marriage should dec ide  as soon as  poss ib l e  
whether t o  avoid i t  o r  t o  accept it as a v a l i d  
marr iage ,  and t h r e e  yea r s  i s  more than  s u f f i c i e n t  
i n  which t o  make such a dec i s ion .  Where t h e  
absence of consent i s  due t o  unsoundness of  mind 
it  could be  argued t h a t  it would be u n f a i r  t o  
impose t h e  t ime- l imi t  s i n c e  t h e r e  might n o t  be a 
recovery wi th in  t h e  t h r e e  yea r s ,  We th ink ,  
however, t h a t  even then  t h e r e  would be  no s e r i o u s  
r i s k  of ha rdsh ip  s i n c e  proceedings could be taken  
on the  p a t i e n t ' s  beha l f  w i t h i n  t h r e e  years .  
Moreover, i f  a t ime- l imi t  i s  imposed, as it 
a l ready  i s ,  on proceedings t o  annul a marriage 
on t h e  ground of  mental d i s o r d e r  of a type 
u n f i t t i n g  f o r  marr iage,  we t h i n k  t h a t  t he re  a r e  
obvious advantages i n  applying the same r u l e  t o  
unsoundness o f  Rind which happens t o  depr ive  
the  p a r t y  of h i s  a b i l i t y  t o  consent.  Many of the  

262 Law Com. No. 33(1970). 
263 I b i d . ,  para.15; and see  In r e  Roberts dec'd. ,  

aoberts v. Roberts [1978] 1 W . . .  L R 6 5 3 ,  b 5 5  per 
Walton J. 

264 Ib id .  , para.85. This recommendation was cont ra ry  t o  
that of the Royal Commission on Marriage and Divorce 
( the  Morton Commission: (1956) Cmd. 9678) who 
recommended a power t o  extend the  time l i m i t  ( then 
1 2  months) i n  every  case  of  voidable  marriage where 
a time l i m i t  app l i ed ,  n o t  on ly  where t h e r e  was mental 
i ncapac i ty  . 
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p r a c t i c a l  advantages of t he  r a t i o n a l i s a t i o n  
t h a t  we a r e  s t r i v i n g  t o  achieve would be 
destroyed i f  t h e  t i m e - l i m i t ,  whi le  app l i ed  
t o  o t h e r  forms o f  absence o f  consent and t o  
o t h e r  forms of  i n s a n i t y ,  d i d  no t  apply t o  
t h i s  .'I 

Experience o f  the working o f  t h e  r u l e  has  shown t h a t  some 
of these  arguments were i n v a l i d ;  and t h a t  t h e  time l i m i t  
may opera te  ha r sh ly  i n  cases  where a p a r t y  t o  a marriage 
i s  s u f f e r i n g  from mental i l l n e s s .  In  p a r t i c u l a r ,  it has  
proved t o  be u n s a t i s f a c t o r y  t o  r e l y  on proceedings being 
taken on a p a t i e n t ' s  beha l f  under t h e  Mental Heal th  A c t  
1959. 2 6 5  I t  has  been po in ted  ou t  t o  us by t h e  O f f i c i a l  
S o l i c i t o r  t h a t  a r e l a t i v e  o r  a we l fa re  a u t h o r i t y  would 
have t o  in t e rvene  and a nex t  f r i e n d  would have t o  be 
appointed by t h e  cour t  be fo re  proceedings could be begun 
on beha l f  o f  a p a t i e n t ,  and t h a t  t he  t h r e e  yea r  pe r iod  might 
w e l l  have e l apsed  be fo re  an i n t e r e s t e d  t h i r d  p a r t y  came t o  
know a l l  t he  f a c t s  and took t h e  necessary ac t ion .  The 
r e s u l t  o f  a f a i l u r e  t o  s t a r t  proceedings w i t h i n  th ree  
yea r s  i s  p a r t i c u l a r l y  ha r sh  i n  cases  where advantage has  
been taken o f  a ,  perhaps s e v e r e l y ,  i n c a p a c i t a t e d  person 
by someone who hopes t o  ga in  f i n a n c i a l l y  by t h e  marriage.  
I f  proceedings t o  annul t he  marriage a r e  n o t  s t a r t e d  w i t h i n  
t h e  s t i p u l a t e d  p e r i o d  it w i l l  be too l a t e  t o  pu t  i t s  
v a l i d i t y  i n  i s s u e ,  and i f  one spouse then  d i e s  t h e  su rv iv ing  
p a r t n e r  w i l l  be e n t i t l e d 2 6 6  t o  succeed on the  o t h e r ' s  
i n t e s t a c y  . 26 7 

265 Sec t .  103(1) (h) .  
266 Cer t a in  r e l a t i v e s  o f  t he  deceased, and o t h e r  dependants,  

may be e n t i t l e d  t o  apply t o  the  cour t  f o r  reasonable 
f i n a n c i a l  p rov i s ion  o u t  o f  t h e  deceased's e s t a t e  
under the Inhe r i t ance  (P rov i s ion  € o r  Family and 
Dependants) A c t  1975, b u t  t h e  c l a s s  of  e l i g i b l e  
app l i can t  i s  r e s t r i c t e d :  see 1975 A c t ,  s.1. 

267 The marriage w i l l  ope ra t e  t o  revoke any e x i s t i n g  w i l l :  
Wills A c t  1837, s .18 ;  In re Roberts dec'd., Roberts 
v. Roberts [1978] 1 W.L.R.  653. 
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94. In the  l i g h t  of  t h i s  exper ience ,  we cons ider  t h a t  
it would b e  r i g h t  t o  give t h e  c o u r t  a d i s c r e t i o n  t o  extend 
t h e  tima l i m i t  i n  n u l l i t y  cases  based on e i t h e r  of  t h e  two 
mental  i ncapac i ty  grounds. 

95. 
expressed fearsz6 '  t h a t  confe r r ing  such a d i s c r e t i o n  t o  
en la rge  t h e  t i m e  f o r  i n s t i t u t i n g  proceedings would of 
n e c e s s i t y  mean t h a t  t h e  " s t a t u s  o f  t h e  marriage" would 
remain unce r t a in  s o  long  as i t  was open f o r  l eave  t o  be 
granted t o  p re sen t  a p e t i t i o n .  We now consider  t h i s  f e a r  
unfounded. There w i l l  be no unce r t a in ty  o f  s t a t u s  because 
a voidable marriage now s u b s i s t s  u n l e s s ,  and u n t i l , 2 7 0  a 
decree of n u l l i t y  i s  made;271 the  marriage i s  v a l i d  unless  
and u n t i l  ac t ion  i s  taken t o  annul it. I t  i s  t r u e  t h a t  
such ac t ion  might be taken  a t  any t ime,  b u t  t h i s  no more 
a f f e c t s  t h e  s t a t u s  of  t h e  marriage than  does t h e  p o s s i b i l i t y  
t h a t  d ivorce  proceedings might be i n s t i t u t e d  a t  any time. 

In o u r  Report on N u l l i t y  o f  Marriagez6' we 

96. Cases o f  ha rdsh ip  may a l s o  a r i s e  where a spouse,  
who could e s t a b l i s h  one of those grounds f o r  annulment 
which a r e  s u b j e c t  t o  t h e  time l i m i t , 2 7 2  f a i l s  t o  p r e s e n t  
a p e t i t i o n  w i t h i n  t h e  s t i p u l a t e d  t i m e  because he has  
become mental ly  d i so rde red  a f t e r  t he  marriage.  I n  such a 
case t h e  t i m e  l i m i t  could ope ra t e  as h a r s h l y  as  it would i f  
the n u l l i t y  p e t i t i o n  had i t s e l f  been based on the incapac i ty ,  
and w e  would t h e r e f o r e  recommend t h a t  t h e  c o u r t ' s  power t o  

268 Law Com. No. 33 (1970). 
269 Ibid., para .  79. 
270 Because under t h e  Matrimonial Causes Act 1973, s.16 

a n u l l i t y  decree  i n  a case  of a voidable  marriage annuls 
the marriage p rospec t ive ly  and t h e  marr iage is t r e a t e d  
as i f  it had e x i s t e d  up t o  the da te  o f  t h e  decree.  

Rober t s ,  dec 'd . ,  Roberts v. Roberts [1978] 1 X R .  653. 

o r  the respondent ' s  vene rea l  d i s e a s e ;  
pregnancy by someone o t h e r  t han  t h e  p e t i t i o n e r :  
of t he  Matrimonial Causes Act 1973, s e t  out i n  Appendix 
2 , below. 

2 7 1  Matrimonial Causes A c t  1973, s .16 ;  and see I n  r e  

2 7 2  I.e. du res s ;  o r  mistake which nega t ives  consent;  
o r  t h e  respondent 's  

S.12 
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enlarge  the  t ime w i t h i n  which p e t i t i o n s  may be presented  
should apply n o t  only t o  cases  where t h e  a p p l i c a n t  was 
s u f f e r i n g  from mental  i n c a p a c i t y  a t  t h e  da te  of t h e  
marriage b u t  also t o  cases  where he became s u b j e c t  t o  such 
i n c a p a c i t y  w i t h i n  t h r e e  y e a r s  from such da te .  

97. We do n o t  propose s p e c i f i c  gu ide l ines  such as t h e  
cour t  has when cons ider ing  whether t o  extend t h e  time l i m i t  
under the  Limi ta t ion  Acts 1939 t o  1975. 2 7 3  We think t h a t  
the c o u r t ' s  d i s c r e t i o n  should be u n f e t t e r e d  and t h a t  leave 
t o  f i l e  a p e t i t i o n  should be gran ted  i n  a case o f  mental  
i n c a p a c i t y  where i t  i s  e q u i t a b l e  t o  do so .  

( 3 )  Provis iona l  recommendation 

98. Accordingly o u r  p r o v i s i o n a l  recommendation, i n  
r e l a t i o n  t o  the  time l i m i t  i n  n u l l i t y  proceedings imposed 
by s e c t i o n  1 2  of t h e  Matrimonial  Causes Act 1973, i s  t h a t  
the  cour t  should have a d i s c r e t i o n  t o  extend t h e  time l i m i t  
where t h e  p e t i - t i o n e r  was s u f f e r i n g  from mental incapac i ty  
a t  the  time o f  the marr iage,  o r  became s u b j e c t  t o  such 
i n c a p a c i t y  w i t h i n  t h r e e  years  o f  t h e  marriage.  We would 
welcome comments on t h i s  proposal .  

273 Sec t .  2D(3] of  the  Limi ta t ion  Act 1939, added 
by the  Llml ta t ion  Act 1975, s.1. 
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APPENDIX 1 

SECTION 3 OF THE MATRIMONIAL, 
CAUSES ACT 19 7 3  

3.-(1)  Sub jec t  t o  subsec t ion  ( 2 )  below, no  p e t i t i o n  
f o r  d ivorce  s h a l l  be p re sen ted  t o  the cour t  be fo re  the  
e x p i r a t i o n  of  the pe r iod  o f  t h r e e  y e a r s  from t h e  d a t e  
of t h e  marriage ( h e r e a f t e r  i n  t h i s  s e c t i o n  r e f e r r e d  
t o  as "the s p e c i f i e d  period").  

(2 )  A judge o f  t h e  cour t  may, on an a p p l i c a t i o n  
made t o  h i m ,  al low t h e  p r e s e n t a t i o n  of  a p e t i t i o n  f o r  
d ivorce  w i t h i n  the  s p e c i f i e d  p e r i o d  on t h e  ground t h a t  
t h e  case i s  one of excep t iona l  ha rdsh ip  s u f f e r e d  by the  
p e t i t i o n e r  o r  of excep t iona l  dep rav i ty  on t h e  p a r t  o f  
t he  respondent;  b u t  i n  determining t h e  a p p l i c a t i o n  the  
judge s h a l l  have r ega rd  t o  t h e  i n t e r e s t s  o f  any c h i l d  
of t he  family and t o  t h e  ques t ion  whether t h e r e  i s  
reasonable  p r o b a b i l i t y  of  a r e c o n c i l i a t i o n  between 
the  p a r t i e s  during t h e  s p e c i f i e d  per iod .  

( 3 )  I f  i t  appears t o  the  cour t ,  a t  t he  hea r ing  
o f  a p e t i t i o n  f o r  d ivorce  p re sen ted  i n  pursuance of 
l eave  g ran ted  under subsec t ion  ( 2 )  above, t h a t  t h e  
l eave  was ob ta ined  by t h e  p e t i t i o n e r  by any 
mis rep resen ta t ion  o r  concealment o f  t h e  n a t u r e  of 
the  case ,  the  cour t  may - 

(a)  dismiss the  p e t i t i o n ,  w i thou t  
p re jud ice  t o  any p e t i t i o n  which 
may be brought a f t e r  t h e  e x p i r a t i o n  
of t he  s p e c i f i e d  p e r i o d  upon t h e  
same f a c t s ,  o r  s u b s t a n t i a l l y  t h e  
same f a c t s  , as those  proved i n  
suppor t  o f  t h e  dismissed p e t i t i o n ;  
o r  

(b) i f  i t  g ran t s  a decree ,  d i r e c t  t h a t  
no app l i ca t ion  t o  make t h e  decree  
absolu te  s h a l l  be  made during t h e  
s p e c i f i e d  per iod .  

( 4 )  Nothing i n  t h i s  s e c t i o n  s h a l l  be deemed t o  
p r o h i b i t  t h e  p r e s e n t a t i o n  of  a p e t i t i o n  based upon 
ma t t e r s  which occurred be fo re  t h e  e x p i r a t i o n  o f  t h e  
s p e c i f i e d  per iod .  
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APPENDIX 2 

I 

SECTIONS 1 2  AND 1 3  OF THE MATRIMONIAL 
CAUSES ACT 1973 

1 2 .  A marriage c e l e b r a t e d  a f t e r  31s t  J u l y  1 9 7 1  s h a l l  
be voidable  on t h e  fol lowing grounds only ,  t h a t  i s  t o  

t h a t  the  marriage has  n o t  been consummated 
owing t o  t h e  i n c a p a c i t y  of  e i t h e r  p a r t y  
t o  consummate it;  

t h a t  t h e  marriage has  n o t  been consummated 
owing t o  the  w i l f u l  r e f u s a l  of  the  
respondent t o  consummate i t;  

v a l i d l y  consent t o  i t ,  whether i n  
consequence of  duress  , mistake,  unsoundness 
of  mind or otherwise ;  

t h a t  a t  the  time of  the marr iage e i t h e r  
p a r t y ,  though capable  of g iv ing  a v a l i d  
consent ,  was s u f f e r i n g  (whether 
cont inuously o r  i n t e r m i t t e n t l y )  from 
mental d i s o r d e r  w i t h i n  t h e  meaning o f  
the Mental Heal th  Act 1959 of such a 
k ind  o r  t o  such an e x t e n t  as t o  be 
u n f i t t e d  f o r  marr iage;  

respondent was s u f f e r i n g  from venerea l  
d i sease  i n  a communicable form; 

respondent was pregnant  by some person 
o t h e r  than the p e t i t i o n e r .  

t h a t  e i t h e r  p a r t y  t o  the marriage d i d  n o t  

t h a t  a t  t h e  time of  t h e  marriage the  

t h a t  a t  the  time o f  the marr iage t h e  

13.-(1) The c o u r t  s h a l l  n o t ,  i n  proceedings i n s t i t u t e d  
a f t e r  31s t  J u l y  1 9 7 1 ,  g r a n t  a decree of  n u l l i t y  on t h e  
ground t h a t  a marriage i s  voidable  i f  the  respondent 
s a t i s f i e s  the cour t  - 

(a) t h a t  the p e t i t i o n e r ,  wi th  knowledge t h a t  
i t  was open t o  him t o  have the  marriage 
avoided, so conducted himself  i n  r e l a t i o n  
t o  the  respondent as t o  l e a d  t h e  respondent 
reasonably t o  b e l i e v e  t h a t  he would n o t  
seek t o  do s o ;  and 
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(b) t h a t  it would be unjus t  t o  t h e  

( 2 )  Without p r e j u d i c e  t o  subsec t ion  (1) above, 

respondent t o  g r a n t  t h e  decree.  

the cour t  s h a l l  n o t  gran t  a decree o f  n u l l i t y  by 
v i r t u e  o f  s e c t i o n  1 2  above on the  grounds mentioned 
i n  paragraph ( c ) ,  ( d ) ,  (e) o r  (€) of t h a t  s e c t i o n  
unless  it i s  s a t i s f i e d  t h a t  proceedings were i n s t i t u t e d  
wi th in  t h r e e  years  from t h e  da te  of t h e  marriage.  

( 3 )  Without p r e j u d i c e  t o  subsec t ions  (1) and ( 2 )  
above, t h e  c o u r t  s h a l l  n o t  gran t  a decree o f  n u l l i t y  
by v i r t u e  of s e c t i o n  1 2  above on the  grounds mentioned 
i n  paragraph (e) o r  ( f )  of  t h a t  s e c t i o n  unless  it i s  
s a t i s f i e d  t h a t  the p e t i t i o n e r  was a t  t h e  time o f  
the marriage ignorant  of the  f a c t s  a l leged .  
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