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THE LAW COMMESION 

THE INCAPACITATED PRINCIPAL 

To the Right Honourable The Lord Hailsham of St. Marylebone, C.H., 
Lord Hfgh Chancellor oj Great Brirain. 

PART I 
INTRODUCTION 

- 

1.1 One of the very first topics considered by the Law Cormaission was 
the law and p d c e  relating to powers of attorney. In the ordinary murse 
of that work we drew attention to the fact that the supervening mental 
incapcity of the donor of a power of attorney revokes the attorney’s authority 
and we suggested1 that it might be convenient if it were possible for a person 
to be able to grant a power d a t t m y  which would continue in force 
notwithstanding his subsequent incapcity. While the convenience would be 
by no means mhed to! where the mental incapacity arises through 
senility, such cases provide perhaps the most obvious examples. We can, 
indeed, go further and say that the convenience is likely to be most marked 
in cases of senility: firstly, because of the special difEdty in, reaching ai 
decision as to whether a person’s mental faculties have deteriorated shnply 
through age ta such an extent that he has become incapable in law d 
acting for himself: and s m d l y ,  because the problem in such cases is often 
expeoted to be relatively short-term and the famjly may rightly h b t  
whether the making of motre formal arrangements would be worthwhile. 

1.2 As we stated in our Report on Powers of Attorney? the suggestion 
attracted a great deal of interest but, after discussions with The Law Swiety, 
the Holborn Law Society and the then Master of the Court of Protection, we 
decided not to make any recommendation about it at that time because the 
subject involved considerations outside the projected scope of that Report. 
The Powers of Attorney Act 1971, which implemented the recommendations 
which we did make, clarified the law in this field and provided a short stan- 
dard form of power (which we understand has proved very popular) but it 
did not concern itself directly with the effect on a power of attorney of the 
subsequent mental incapacity of the donor? 

Our tern of reference 

you asked us: 
1.3 The suggestion was, however, not lost sight of and on 16 March 1973 

‘‘ To consider the law and practice governing powers of attorney and 
other forms of agency in relation to the mental incapacity of the prin- 
cipal, and to make recommendations.” 

1 Powers of Attorney (1967), Working Paper No. 11, para. 21. 
2 Law Corn. No. 3OY paras. 25-27. 
3 It did, however, in s. 5 give protection to attorneys and third parties acting on the ktrength 

of a revoked power in ignorance of the revocation: see para. 2.20 below. 
1 
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The Working Paper and consultation 
1.4 We published a Working PapeP on the subject in 1976, expressing the 

provisional view that the law should be altered to enable a person of sound 
mind to grant a power of attorney which would continue in force if he became 
mentally incapable at a later date, subject to certain conditions and safe- 
guards. We are grateful to those who sent us their comments on the paper ;’ 
and in this connection we wish to record our particular indebtedness to Mr. 
J. A. Armstrong, C.B. (until recently the Master of the Court of Protection) 
with whom we have had lengthy discussions and to Mr. D. L. Taylor, of 
Messrs. Lewis W. Taylor & Co., for the very extensive help which he has given 

1.5 As we shall see: consultees were virtually unanimous in expressing 
the view that a person of sound mind should indeed be permitted by the law 
to grant a power of attorney which would survive his subsequent mental inca- 
pacity. We refer to such a power henceforth as an enduring power of attorney 
or “EPA”. (We refer to any power which is not an EPA as an ordinary 
power.) However, there was considerable divergence of views as to the 
conditions and safeguards which ought to be imposed. As the later parts of 
this Repoit will explain, we have decided to adhere to our original proposal 
that a donor of a power of attorney should be allowed to create a special 
type of power which would not be revoked by subsequent mental incapacity, 
but to propose conditions and safeguards which are substantially different 
from those suggested in the Working Paper. 

us. 

The arrangement of this Report 
1.6 In Part 11, we summarise the law and practice as it stands at present, 

so far as relevant to our subject, together with a section on the Court of 
Protection. In Part I11 we set out and discuss the broad principles of our 
recoatmendaticms ; and Part IV is devoted to the proposed scheme in detail. 
Part V contains a summary of recommendations; a draft Bill to imple- 
ment them is to be found in Appendix A. 

PART II 

THE PRESENT LAW AND PRACTICE 

Sources of the law 
2.1 A power of attorney is a type of agency. It follows that the law 

relating to powers of attorney forms part of the general law of agency. Much 
of it, especially the general principles, lies in the common law. There has 
been some statutory intervention (especially the Powers of Attorney Act 
1971)’ but this has been concerned primarily with the form and effect of 
powers of attorney rather than with the general agency principles upon which 
they are based. Fundamental amongst these is the principle that an act done 

4 Working Paper No. 69. 
5 The names of those who commented are given in Appendix B to this Report. 
6 See para. 3.8 below. 
7 Another example of statutory intervention is s. 25 of the Trustee Act 1925 (as amended 

by s. 9 of the Powers of Attorney Act 1971). 
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by a person’s agent is in general to be treated as one done by the person 
himself? 

Definition of 8 power of attorney 
2.2 A power of attorney is a formal arrangement whereby one person 

(the donor)g gives another person (the attorney or donee)1° authority to act 
on his behalf and in his name. 

2.3 Formal. An instrument creating a power of attorney must be exe- 
cuted under seal by the donor.ll It is normally created by deed poll and the 
attorney produces it to third parties to show the extent of his authority. 

2.4 Copmity to be dmor/dforrrey. In general anyone who is capable 
of entering into a valid contract can be a donor under a power. This in- 
cludes companies, trustees and bankruptst although there are limitations to 
the extent to which some of these may validly create a power in particular 
circumstances.12 With a few exceptions, anyone may be appointed as attorney. 

2.5 Authority. A power of attorney is not in itself a contract between 
donm and attorney. Accordingly, there is nothing about a power of attorney 
in the absence of any express provision or arrangement to the contrary that 
obliges the attorney to take any action under it. It just authorises him to1 de  
so if he wishes. He will, however, assume certain duties (including a duty 
of care) once he does start acting under the p0wer.1~ 

Mental capacity needed to crease a power of attorney 

2.6 The law of agency provides that capacity to act as a principal is deter- 
mined by the rules goveraing contractual capacity generally. Indeed, most of 
the rules relating to the capacity required to create a power of attorney coin- 
cide with those of the law of mntract.14 The general test of contractual 
capacity is that the person concerned was capable of understanding the nature 
and effect of the contract in question at the time he made it>$ As, we say 
below,16 we feel that the mental capacity required for the creation of an 
EPA should be similar to that required for the creation of ordinary powers. 

8 For a detailed exposition of the principles of agency law generally, see Bowsteadon Agency 

9 When referring to pEwers of attorney we use the term “ donor ” rather than the general 

10 We hereafter use the term “ attorney ” rather than “ donee ”. 
11 Sect. l(1) of the Powers of Attorney Act 1971. 
12 For example, a company’s capacity to create a power will depend upon the terms of its 

constitution. Minors may create powers to secure the performance of any act which they 
could validly perform themselves. 

13 See para. 2.13 et seq., below. 
14 See G. H. Treitel, The Law of Contract 5th ed., (1979), p. 534; Bowstead on Agency 

14th ed., (1976), p. 18; T. M. Aldridge, Powers of Attorney 5th ed., (1981), p. 15. 
15 Boughton v. Knight (1873) L.R. 3 P.D. 64, 72. Although the mental capacity required 

for the creation of an agency is in general similar to that required for the creation of a contract 
there are few zuthorities on the point relating specifically to powers: see Elliot v. Znce (1859) 
7 De G.M. & G. 475, 489; Daily Telegraph Co. Ltd. v. McLaughlin [1904] A.C. 776, 719 
(P.C.). 
16 See para. 4.4 below. We also feel that EPA attorneys should have this capaiity: see 

para. 4.7 below. 

14th ed., (1976). 

agency term ‘‘ principal . 
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Effect of menta8 hapacity to1 create B pwem of attomy 
2.7 If a donor lacks the mental capacity to create a power of attorney, 

the purported grant is invalid. Anything done on the strength of it is void. 
Thus if deeds are executed under such invalid power they are void fm all 
pu~poses.~’ The fact that neither the attorney nor any third party was aware 
d the donor’s mental incapacity is immaterial. M e e d ,  the attcmey may be 
liable to a third party for breach of the implied warranty of authority>* 

The scope of the attorney’s authority 
2.8 The extent of the attorney’s authority turns primarily upon the word- 

ing of the power itself. The donor may if he wishes, give his attorney ex- 
tremely wide puwers, thus enabling the attorney to do on behalf of the 
donor almost anything that the donor himself m d d  do. An example of this 
is the general power of attorney introcluced by the Powers of Attorney Act 
1971” On the other hand, the donm may wish to limit the authority so that 
the attorney can only effect particular transactim or carry out business in a 
particular way. In deciding whether to give his attorney a general or a limited 
power, the donor has to bear in mind that if the authority is tool wide he may 
be empowering unnecessarily a dishonest or iucumpetent person. If, how- 
ever, the authority is too restrictive the attorney will be unable to prfm 
his functions properly. 

2.9 Nevertheless, there are Limitations to the attorney’s authority under 
even a general power. For example there itre some functions, such as the 
execution of a will, that cannot be delegated to him?” And even if delegation 
is legally possible, the attorney’s authkty must be 00nsWed in the context 
d agency law as a whole. Thus the fiduciary relationship n o d y  existing 
between principQl and agentz1 may restrict the authority of an attorney mder 
even a general power. So the attorney s h d d  not use his p w e r  otherwise 
than for the benefit of the dmor without the latter’s specific authority. 

2.10 As between the donor and the attorney, the attorney can only bind 
the donor to a transaction with a third party if it is within the scope d his 
mtud authority. The actual authority is usually that specilled in the p w e r  
itself but it may be extended or restricted by the donor without such varia- 
tion appearing on the face of the instrument. 

17 Elliot v. Ince (supra); Daily Telegraph Co. Ltd. v. McLaughlin (supra). The result is 
different in the law of contract. The fact that a person may have lacked the mental capacity 
to enter into a binding contract (or having entered into it then loses capacity) will not of itself 
render the contract void. Provided that the other party was unaware of the incapacity the 
contract will bind the incapable party. Even if the other party was aware of the incapacity 
(so that the contract was voidable at the option of the incapable party) the incapable party 
would still be liable in respect of any necessary goods or services supplied to him either 
pursuant to the contract or by a third party who bought them on his behalf. It is not clear 
whether these contractual rules apply to contracts of simple agency. A discussion of the 
contractual liability of a mentally-incapable person and his agent is set out in the Working 
Paper at paras. 16 to 26. 

18 See para. 2.12 below. 
19 Sect. 10 and Sched. 1. This general power is in fact commonly used in situations where the 

attorney’s functions are intended to be limited. For example, we believe that a general power 
is often granted merely to allow the attorney to sign a contract while the donor is away on 
holiday. 

20 See para. 2.15 below as to delegation by the attorney. 
21 See para. 2.16 below. 
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2.11 However, a donor will also be bound, as between himself and a 
third party, by any transaction concluded between the attorney and the third 
party which is within the scope of the folmer’s ostensibble authority. The 
ostensible authority is that which the donor appears to have vested in the 
attorney. For example, if the donor subsequently restricts the attorney’s 
actual authority (as appearing on the face of the instrument), the attorney 
will have ostensible authority to continue acting as before so far as any third 
party unaware of the restriction is concerned. 

I 

2.12 Absence of authority. As a general principle of agency law, an 
agent who purports to ‘act on behalf of a principal bpdiedly warrants that he 
has authority to act. If an agent, albeit innocently, misleads a third party 
into believing that he has authority, that third party if he thereby s&em 
loss will have a c a w  of action agajnst the agent for breach d the implied 
warranty of authority. 22 As we shall see,% however, any person (including an 
attorney) who acts pursuant to a power of attorney at a time when it has 
been revoked may be protected against the absence of authority provided 
that he was unaware of the revocation. 

Duties of attorney 
Whilst a power of attorney does not, in itself, normally impose 

any duties on the attorney but merely authorises him to act if he wishes,2i 
the attorney wiU assume several duties once he starts acting under the 
power.% The primary duty is to act only within the scope of the actual 
authority conferred by the power. If the attorney fails in this duty, and the 
donor thereby suffers loss,26 the attorney will usually be liable to compensate 
him. Similarly, the attorney will generally be liable to the donor if he pur- 
ports to act at a time when the power has been revoked, unless he was una- 
ware of the revocation.n 

2.13 

2.14 The attorney owes his donor a duty of care in the carrying out of 
his functions under the power. The requisite standard of care is generally con- 
sidered to be dependent upon whether the attorney is receiving payment 
for his services. If he is not being paid he must use such care and skill as 
he would do in the management of his own affairs. He must, however, use 
such skill as he does in fact have 01 has held himself out as possessing. If 
he is being paid for his services he must a p l y  such care and skill in the 
performancse of his undertaking as is reasonably necessary for the proper 
performance of the duties undertaken by him. Where the paid attorney 
undertakes these duties in the course of his profession he must display normal 
professional competence.28 

22 Yonge v. Toynbee [1910] 1 K.B. 21.5. 
23 Para. 2.20 below. 
24 There may, however, be circumstances whereby an attorney would be bound to inform 

his principal if he decided not to act. See Bowstead on Agency 14th ed., (1976), p. 123. 
25 It is open to the parties to make their own arrangements as to the extent of the attorney’s 

duties. For example they may decide that the attorney should be under a duty to take a 
particular course of action. Or they may decide to exclude duties which the law would other- 
wise imply. 

26 This might arise, for example, where a third party was entitled to rely on the attorney’s 
ostensible authority. If it is the third party that suffers loss he may be able to sue the attorney 
for breach of the implied warranty of authority. 
27 See para. 2.20 below. 
28 Hart & Hodge v. Frame, Son & Co. (1839) 6 C. & F. 193. 
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2.15 The general agency principle that an agent may not delegate his 
authority= may be expressed as a duty on the part of the attorney to per- 
form personally his functions under the power. This duty is imposed because 
of the discretion and trust reposed in the attorney by the donor. The attorney 
does, however, have an implied power to delegate acts of a purely m i n i s -  
terial nature provided that these acts are not such that the donor would 
have expected the attorney to attend to them personaUy.3O If the attorney 
is to have a general power to delegate, that must be provided for expressly 
in the deed. 

2.16 The attorney;in carrying out his functions under the power, owes 
his donor duties of a fiduciary nature. He must avoid conflicts between his 
responsibilities to  the donor and his own personal interests. Thus he must 
refrain from entering into transaotions in which such a conflict might arise31 
unless the donor, with full knowledge of all the material circumstances, gives 
his consent. Nor must the attorney without such consent use his position as 
attorney to acquire any benefit for himself whether or not this would be at 
the donor’s expense.32 The attorney is also’ bound to keep proper accounts of 
transactions involving the donor’s money and must keep such money separate 
from his 

Remuneration and expenses 
2.17 The instrument may provide for the attorney to be remunerated for 

his services. It is not entirely clear how far he is entitled to claim remun- 
eration in the absence of express provision but it seems that he may be 
entitled to claim on a quantum meruit basis if there was an understanding 
that he would be rern~nerated.3~ Whether or not the instrument so provides, 
the attorney is entitled to be indemnified by the donor in respect of all costs l 

and expenses properly incurred by him in the due execution of his functions 
~ under the p0wer.3~ , 

Termination of powers 

2.18 There are four main situations in which a power of attorney will be 
terminated. First, by effluxion of time. A power granted for a fixed period 
or a specsc purpose will end automatically at the expiration of that period 
or once the purpose has been achieved. Secondly, by revocation of the power 
on the part of the donor. Thirdly, by 
renunciation or disclaimer on the part of the attorney. Fourthly, by opera- 
tion of law as, for example, where the donor dies or (as we! shall now see) 
loses his mental capacity. 

This may be express or 

29 De Bussche v. Alt (1878) 8 Ch. D. 286. 
30 Speight v. Gaunt (1883) 9 App. Cas. 1. 
31 Rothschild v. Brookrnan (1831) 2 Dow & C1. 188. 
32 Parker v. McKenna (1874) L.R. 10 Ch. App. 96. 
33 Gray v. Haig (1855) 20 Beav. 219. I t  is, of course, open to the parties to agree other 

arrangements. Thus they might be husband and wife keeping their money in a joint banking 
account. 

34 Way v. LatiIla [1937] 3 All E.R. 759. 
35 Curtis v. Barclay (1826) 5 B. & C. 141. Seen. 193 below. 
36 Implied revocation would include an act by the donor that is inconsistent or incompatible 

with the continuation of the power. 
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2.19 Loss of mental capacity. The donor’s loss of mental capacity has, 
as a general rule?’ the effect of automatically revoking the power, so that the 
attorney no longer has actual authority. This follows from the basic popo- 
sition that an act done by a person’s agent is to be treated as one done by 
the person himself, so that an agent does not have authority to do what his 
principal cannot himself The consequences of this rule are, however, 
mitigated in two ways. 

2.20 First, an attorney who acts under a power that has been revoked 
without knowing of the revocation does not thereby incur liability to either 
the donor or anyone else?’ Secandly, where an attorney ~L$S under a revoked 
power, anyone with whom he deals who is himself unaware of the revocation 
may rely on the attorney’s ostensible authority and the transaction will be 
binding on the 

2.21 The protection mentioned in the last paragraph is, in principle, not 
confined to cases where the donor has formally revoked the power or where 
he has lost mental capacity. The protection does not, however, extend to 
cases where a power never existed as, for example, where the donor lacked 
sufficient mental capacity to create it in the first place. And the attorney must 
always bear in mind that the power is no longer valid oam the donor has 
lost mental capacity. Once the attorney becomes aware of the incapacity 
he should consider applying to the Court of Protection under the Mental 
Health Act 1983 for the appointment of a receiver or for some other order. 
It is to this aspect that we now turn. 

The Court of Protectioni : receivership 

2.22 The Court of Protection is the office of tha Supreme Court charged 
with administering the &airs of persons who are incapable, by reason of 
mental disorder, of managing them for themselves. Its functions are now 
defined in Part VI1 of the Mental Health Act 1983.4’ The functions of the 
Court are divided between the Judicial Division which deals! with all judicial 
matters ; the Protection Division which deals with non-judicial matters relat- 
ing to the administration of incapable persons’ estntes by external receivers ; 
and the Management Division which as from 1 January 1983 took over must 
of the receivership work previously undertaken by the Official Solicitor. The 
judicial functions of the Court are perfmed by a judge of the Chancery 
Division appointed by the Lord Chancellor, many of the judge’s functions 
being delegated to the Master. The Court is assisted by Panels of Medical, 
Legal and General Visitors appointed by the Lord ChancelloP who are 

37 The donor’s loss of mental capacity (or even his loss of life) will not terminate a power 
given to the attorney to secure a proprietary interest of the attorney or the performance of an 
obligation owed to him. Such powers are often given by mortgagors to mortgagees to facilitate 
the power of sale by the latter should this prove necessary. Such powers are irrevocable. 
Since our concern in this Report is with powers that are revoked by the donor’s incapacity, 
none of OUT proposals affect irrevocable powers. See generally s. 4 of the Powers of Attorney 
Act 1971. 

38 Drew v. Nunn (1878) 4 Q.B.D. 661. 
39 Powers of Attorney Act 1971, s. 5(1). This has the effect, so far as powers of attorney 

are concerned, of reversing the decision in Yonge v. Toynbee [1910] 1 K.B. 215. 
40 Powers of Attorney Act 1971, < 5(2). Sect. 5(4) provides means whereby it may (for the 

benefit of a subsequent purchaser) be conclusively presumed that the person with whom the 
attorney dealt was not aware of the revocation of the power. 

41 See also the Court of Protection Rules 1982 (S.I. 1982/322 (L.8)). 
42 The 1983 Act, s. 102. 
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available to visit patients43 and to report to the &urt on their circumstances 
and their mental or physical condition. 

2.23 The powers of the Court in relation to the property and affairs of a 
patient may fairly be described as exhaustive: 44 they even include power to 
make a will for Cases generally come to the notice of the court by 
means of an originating application. This may be made by anyone but will 
normally be made by a near relative of the patient. Exceptionally, the Court 
may act d its own motion and, after instituting enquiries, direct one of its 
own officers1 or the Official Solicitor to Sometimes in the interests of 
an individual, action needs to be taken urgently withmt receivership proceed- 
ings being started andwithout the Court having received medical evidence as 
ta the individual’s mental health. The Court has power to take action in such 
a case if it considers it necessa~y.” 

2.24 The object of an originating application to the Court is usually to 
secure the appointment of a receiver to manage the patient’s property and 
affairs under the Court’s direction.@ In most cases a relative or close friend 
will be named. If the patient had hitherto had an attorney, he might well 
be the most approlpriate person for appointment h u e  regard will, as far as 
possible, be had to1 the wishes of the patient him~elf.”~ If no other suitable 
person is available or willing to act, the Court’s Management Division will 
undertake the receivership functions itself. 

2.25 Although the patient may still have soma mental capacity (at least, 
as regards certain acts) the making of a general receivership order brings to 
an end any authority, such as a power d attorney, that may hitherto have 
been vested in anyone else to manage the patient’s property. While the order 
remains in force the patient is incapacitated from dealing with it himself.” 
If the patient makes a full recovery th0 order may be discharged upon the 
production of medical evidence, but there is no question of its being in 
suspense during lucid intmalsl. 

2.26 A receiver appointed by ‘the: Court is not an independent agent. His 
authority is derived l%om the Court and he operatw throughout under its 
supervision. He is appointed under a general mder which gives him reason- 
ably wide powers to manage the patient’s affairs on a day to day basis. A 
s w c  order is, however, necessary to cover tramactions such as the sale 
of the patient’s investments or his dwelling-house. The degree of supervision 
may vary from case to1 case but its existence is, we believe, one of the factors 
which has led those whom we have consulted to1 say that there are many 

43 A “ patient ” is de6ned, for the purposes of Part W of the 1983 Act, as a person whom 
the Court is satisfied is “ incapable, by reason of mental disorder, of managing and admiister- 
ing his property and affairs ”: s. 94(2). 
44 These are set out in s. 96 of the 1983 Act. 
45 The 1983 Act, s. 96(l)(e). See also Re D(J) [1982] Ch. 237. The Court may require the 

production of any will previously executed by the patient (Court of Protection Rules 1982, 
r. 75). 

46 Court of Protection Rules 1982, IT. 13 and 72. 
47 The 1983 Act, s. 98. 
48 In cases where the Court thinks it appropriate (for example, where the property of the 

gatient does not exceed E5,OOO in value) it will not appoint a receiver but will instead use its 
short procedure ” pursuant to the Court of Protection Rules 1982, r. 6. This involves the 

Court (whether or not an originating application has been issued) making an order directing 
an officer of the Court or some other fit and proper person to deal with the patient’s property 
and affairs in the manner speci6ed in the order. 

49 Re Leacock (1838) Lloyd & G. 498. 
50 Re Walker [1905] 1 Ch. 160; Re Marshall 119201 1 Ch. 284. 
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cases for which the law should be prepared to countenance less formal 
arrangements. 

2.27 The underlying complaint is not that the Court of Prokction is un- 
approachable OT unnecessarily slow or inflexihle. It is none 04 those things. 
Inevitably, however, it has procedures, and procedures always involve time 
and expease.5I For example, before making a receivership order the Court 
always requires production ot medical evideme because it has to be satisfied 
that the proposed patient is indeed a “ patient ”. The originating application 
must uswdly be accompanied by a substantial q$iduviP2 I% enable! the Cowt to 
judge the suitability of the proposed receiver and (looking to the future) to 
assist the COW to give diriictions on questions relating to the administration 
of the patient’s estate. Furthermore, the receiver may as a conditim of his 
appointment be required. to provide security. He will also usually be required 
to render annual accounts to the Court and he may have to attend Court to 
have these pa~sed.5~ Finally, in order to1 ikxmce the Court’s actiVitieS, fees are 
payable by the patient’s estate. At d e  outset each or@nating apyfication 
bears a commencement fee  of S50.5’ Additionally, there are fairly substantial 
fees charged annually on the patient’s clear annual income as well as “ trans- 
action ’’ fees for some individual dealings with the patient’s estate (including 
the making of a statutory will).% 

PART IU 

OUR RECOMMENDATIONS-THE BROAD PRINCIPLES 

The problem 
3.1 As we have shown in our summary of ,fie existing law, a power of 

attorney will be revoked by the donor’s supervening incapacity. The protec- 
tion afhded to an attorney or third party acting pursuant to a revoked 
power is available only if that attorney or third party is unaware of the 
revocation.j6 The attorney who continues to act despite being aware of the 
kevocation may be liable to the donor or to a third party fon any ‘loss 
caused by his unauthorised actions; the third party who deals with the 
attorney after learning of d e  revocation may find that the transaction will 
not bind the donor and so may be set aside. 

3.2 Thus, at a time when the assistance of the attorney has become for 
the donor not merely desirable but essential, the attorney has no authority 
to act. But clearly the need for the donor’s affairs to be managed properly 

51 See L. Gostin, The Court of Protection (1983) for a critical analysis of the practice and 
procedures of the Court. This book is published by the National Association for Mental 
Health (MIND). 

52 Known as the affidavit of family and property: in some cases a certificate of family and 
property is used instead. Court of Protection Rules 1982, r. 38. 

53 Court of Protection Rules 1982, r. 66. 
54 Except where it appears that the patient’s clear annual income is less than f1,000. 
55 Court of Protection Rules 1982, IT. 83-86. The income fee is based on a sliding scale. 

There is no fee if the income is f1,000 p.a. or less. For income exceeding f1,000 but not 
exceeding €2,000 the fee is f75 increasing to f850 for income between f10,OOO and E20,000. 
Where income exceeds f20,W.the excess is charged at 5%. The transaction fee is f50 (or, 
in some cases, &% of the consideration of the transaction if that would produce a higher 
figure). 

56 Para. 2.20 above. 
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continues alwough the attorney’s authority does not. We were told on con- 
sultation that this situation occurs commonly. An elderly person, feeling 
that he is becoming increasingly less able to run his affairs efficiently, creates 
a power in favour of his spouse or children in the expectation that they will 
use it to run his affairs fw him. But a subsequent steady decline in his 
mental faculties is likely to have the eventual5’ effect of terminating the power 
and frustrating his expectations. With the number of elderly people in our 
society continuing to increase, the problem is unlikely to diminish in the 
future. 

3.3 A particular difficulty in this area is the identification of incapacity.”* 
A donor’s failure to manage: his affairs properly may be as easily attributable 
to lack of inclination as to positive lack of mental capacity. He may have 
“ good ” as well as “ bad ” days. Applying any definition of “ incapacity ” 
inevitably involves taking a subjective rather than an objective view. The 
donor’s doctor may consider that he is incapable while his wife may attri- 
bute his behaviour to eccentricity. Our recommendations reflect the uncer- 
tainties prevalent in this area. 

Solutions to the problem 
3.4 Having identified the problem we have tried to h d  the most satisfac- 

tory solution. We accept that it may be argued that the problem lies not 
in the existing law and practice but in people’s ignorance of it ; that, instead 
of the law needing tot be changed, all that is required is education as to the 
law. Thus attorneys would be urged to keep the mental condition of their 
donors under constant review and, once satisfied that their powers had been 
revoked by the donor’s incapacity, to consider applying to the Court of 
Protectid9 under the Mental Health Act 1983 for a receivership or similar 
order. There would thus be no change in the law since this is a course of 
action already open to attorneys. 

3.5 This would not be a solution that we could recommend. Whilst it 
might foster greater public awareness of the law and practice in this area 
(which is sumething to be welcomed) it would do nothing to meet the valid 
objections that clearly exist in relation to that law and practice. Whilst a 
receivership application to the Court is a course of action already open to 
attorneys, it is one which comparatively few attorneys seem to adopt. We 
have already mentioned some of the problems associated with the 
The views expressed during the consultation do not encourage us to believe 
that attorneys are ever likely to approach the Court in significantly increased 
numbers under the existing law. Furthermore, such a solution would do 
nothing to implement the wish clearly expressed by the consultation that the 
law should be amended to permit certain powers to survive the donor’s 

57 Because of the di5culties involved in identifying incapacity, it will in practice often be 
impossible to determine the precise time at which the power was revoked. 

58 Our references in the rernainder of this Report to a person’s ‘‘ incapacity ” are references 
to his being incapable by reason of mental disorder of managing and administering his property 
and affairs: that is, a person who could be a patient under Part V I I  of the Mental Healttf 
Act 1983. Where, however, we refer to a power being revoked by a person’s “ incapacity 
?e mean suEh incapacity as is sufficient to revoke that power. These two definitions of 

incapacity 
59 Our references in the remainder of this Report to “ the Court ” are referfnces to the 

Court of Protection. 
60 See para. 2.27 above. 
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loss of capacity ; that the donor should be allowed to choose someone to 
continue looking after his affairs during his incapacity as well as before- 
and doing so not as a receiver deriving his authority from the Court, but as 
the donor’s trusted attorney enjoying the relationship normally associated 
with powers of attorney. We accordingly feel that leaving the law as it is 
now would not provide a satisfactory solution to the problem. We now 
examine solutions that would involve a change in the law. 

3.6 One such solution would be simply to abolish the rule that a donor’s 
mental incapacity, if sufficiently advaned, terminates i%e power. There seems 
little doubt that in many e e s  the effect of this would be to legalise current 
practice. It is our belief that ordinary powers are very commonly acted 
on, in disregard of the law, after being revoked by the donor’s incapacity. 
Such disregard may in some cases be deliberate. Far more often it will be 
through ignorance of the law. In many cases it will not be easy to1 decide 
whether the donor’s mental incapacity is su€Eciently pronounced to have the 
effect of revoking the power. In the result we have no doubt that attmeys 
frequently exercise their powers (and third partiesi such as bank managers, 
accept their exercise ot them) beyond the paint at which the powers have in 
law been revoked. In most cases no question of bad faith or fraud arises. 
The attorney runs certain risks in theory. He will, however, often be a mem- 
ber of the donor’s family and, where the rest of the family are entirely happy 
to allow him to continue looking after the! dorm, the risks are probably very 
small in practice. This status quo is especially likely to be maintained where, 
as in the case of an elderly donor. the “irregularity” may be expected to 
sub& for no great length ob time. Sol far as the third party is concerned 
the risks he runs are likely to be. even smaller. He may have little. or no 
contact with the donor and may well prefer to continue dealing with the 
at tmey rather than make enquiries about the donor. 

3.7 This solution clearly has attractions. I t  would be simple and would 
accord with the legal position which many people consider already prevails. 
It would also remove the necessity for deciding the very difi idt  question as 
to whether the donor’s incapacity is such as to revoke the power. It is, indeed, 
the solution which we woluld gladly reconmend if we thought it would pro- 
duce a satisfactory result. Unfortunately we do not think it would. For it 
would have the “ blanket ” effect of enabling any power granted to any attorney 
to continue beyond the donor’s incapcity despite the fact that the type of 
power created might be wholly unsuitable for such continuation and that the 
donor had never intended the attosmy to operate the power unsupervised. 
Even more important, there would be no) safeguards for the donor once he 
had become The need to prolvide such safeguards was very much 
in mind at the time we wrote the Working Paper and has been endorsed by 
the consultation. We are therefore unable to rmmmend a solution that 
confmed itself to abolishing the rule that a donor’sI incapacity terminates the 
power. 

3.8 A second solution is to make, no change to the existing law as it 
affects ordinary powers but to devise a scheme permitthg d e  creation of a 
new sort of power-the EPA62-which subject to1 conditions and safeguards 
would continue in force despite the donor’s subsequent inapaCity. This was 
the solution aired ia our Working Paper and it received overwhelming support 

61 See para. 3.11 below. 
62 Enduring power of attorney: see para. 1.5 above. 
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from consultees. Almost unanimously, it was felt that the introduction of a 
scheme which, whilst containing safeguards1 fm the donor, nevertheless per- 
mitted the continuance of a power after his loss of capacity woluld represent 
a most bene l id  change in the law. We endorse this feeling and recommend 
that the law be so changed. 

Safeguards-a1 delicate baIanre 

3.9 Although the consultation provided overwhelming support for the 
concept d the EPA, it was by no means unanimous as to the provisions which 
a desirable EPA scheme should contain. In particular, there was no general 
cunsensus as to the safeguards needed to protect the donor from possible 
exploitation. In making our detaiIed recornendations we have been con- 
scious throughout of the necessity to balance two! mficting needs. First, 
the need to provide a simple, effective and inexpensive method of allowing 
powers to continue despite the donor’s incapacity. Secondly the need to 
protect the donor’s interests against exploitation. Both needs are perfectly 
valid. Unfortunately they are not easily reconciled. In trying, however, to 
balance these conflicting needs we have had to bear in mind a number of 
considerations. 

3.10 The first consideration is that a capable donor should be entitled 
to direct his affairs as he wishes without requiring the consent of others. 
Upon this basis he should be able to mange how, in the event of his 
becoming incapable, his property and affairs should then be managed. If he 
trusts someone well enough to act in. his best interests after he has become 
incapable, then he should in principle be able to arrange for this in advance. 
The argument against this, however, is that many donors might execute EPAs 
at a time when they were already becoming incapahle so that they were not 
in the best p i t ion  tot make objective future plans anyway. 

3.11 The second consideration is the need ta protect the interests of the 
donor when he has become incapable. Once that event has happened, the 
attorney would, in the absence; of slpecial safeguards, be able to use his 
power without any supervision by anybody. The donor’s incapacity involves a 
material change of circumstances ancl deprives him of the control that a 
capable donor can exercise over his attorney to prevent misuse of the power, 
accidental or otherwise. While we dol not think that deliberate fraud would 
be likely ta be commonplace, we suspect that many relatives of donors might 
be tempted t~ use their EPAs in ways which were not strictly for the 
dona’s benefit. This would not necessarily be dono dishonestly. Attorneys 
might persuade themselves that, if their h o r  had been capable, he would 
have wanted them ta benefit from his property out d gratitude for their help. 
Or they might wish to1 reduce the incidence of taxation that would arise on 
the donor’s death by giving away much o l  his estate in advance. 

3.12 The third consideration is that the introduction of EPAs would be 
unlikely to increase substantially the risk of donors being exploited. Clearly 
the determined criminal would always be able to h d  easier methods of 
exploitation than the securing of his appointment as an EPA attorney. He 
might, for example, be able to persuade the would-be donor to sign away 
his property or make gifts in his favour ur to members of his family. He 
might forge the would-be donor’s signature to cheques and pass books. 
But even the less unscrupulous person would find that the EPA affered little 
scope fur exploitation that did not exist at present with an ordinwy power. 
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We have ,already said Ithat we have no doubt that aXtmeys Trequerutly 
exercise ordinary powers beyond the point at which the powers have been 
revoked by the donor's incapacity. The opportunity fur exploitation thus 
exists already but there is no evidence that ilt is often taken. 

The fourth consideration is that an EPA scheme would only be 
acceptable if it were simple, effective and inexpensive. Otherwise no one 
would want to use it but would be tempted instead to contine using revoked 
ordinary powers regardless of the le@ niceties. There is no doubt that, 
if our proposals for  the EPA scheme involved the formalities, restrictions, 
delays and general inconvenience necessarily associated with the procedures 
of Ithe Court, the EPA would not be acceptable. This was made quite clear 
to us by those who responded to1 the Working Paper and has satisfied us that 
&se factors act as a powrful deterrent to any prolonged involvement with 
the Court. In this sense the security of the Court is somewhat illusory 
since it benefits relatively few people.63 The implication is that most people 
who could benelit from the protection and experience of the Coud muddle 
along without it. We dol not doubt the benefits of safeguards. It is just 
that they have to be balanced against the benefits of simplicity. And even 
if the EPA scheme were to be hedged about with restrictions, this would 
not guarantee total security for the donor against determined rogues. Such 
persons are not deterred by restrictions. But honest attorneys would be. Few 
people other than perhaps the most devoted relatives would take on the 
office d EPA attorney if their powers were so limited and their duties so 
onerous that the operation of the EPA became an obstacle course. No one 
has to stake 'on the attumeyship and the success of our, proposals when imple- 
mented would be dependent on people being willing to do so. 

3.13 

Safeguards-the experience of foreign jurisdictions 
3.14 We decided to examine the EPA schemes operating in other common I 

law jurisdiotions with a view tu seeing how other countries have resolved 
the balance between simplicity and protection. We were also interested 
in hding out how other EPA schemes have operated in practice. Such 
schmw exist in the Northern TenitOry of Australia,'j4 Victoria,& British 
Columbia,66 Ontario,G7 Manitoba ;" and about three quarters d the states in 
the U.S.A. have adopted the EPA in one form or another-my of their 
EPA schemes being based on one or other of the two sets of recommenda- 
tions made in this field by the National Conference of Commissioners on 
Unihrm State Laws.6' We examined many of these schemes and me most 
grateful ltol those who gave us their assistance. 

3.15 Two points of special relevance emerged from our examination of 
foreign EPA schemes. The first of these was their general popularity. Even 
though most of the schemes had been running for only a few years they were 

63 As at 31 December 1981, there were 23,283 patients under the jurisdiction of the Court. 

64 Powers of Attorney Act 1980. 
65 Instruments (Enduring Powers of Attorney) Act 1981. 
66 Power of Attorney Act 1979. 
67 The Powers of Attorney Act 1979. 
68 The Powers of Attorney Act 1980. 
69 The Model " Special Powers of Attorney for Small Property Interests Act " proposed in 

1964; and provisions in Part 5 of the Uniform Probate Code (1969, as revised in 1979)-see 
sections 5-501 to 5-505. 
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already being seen as fulfilling a previously unmet need.’O In particular they 
were seen as an inexpensive and usdul alternative to receivership proceed- 
ings. 

3.16 The other point which emerged from our examination of foreign 
EPA schemes was that there was no such thing as an internationally accep- 
ted form of EPA scheme. Each country had its own model. Thus there was 
no internationally agreed balance between the conflicting needs for sim- 
plicity on the one hand and protection of the donor on the other. 

3.17 Most schemes that we examined, however, contained at least three 
basic provisions designed to protect the donor’s interests. These provisions 
were : - 

(a) a requirement that the EPA instrument contain a statement by the 
donor showing his intention that the power should be able to sur- 
vive his mental incapacity 

(b) a requirement that the donor’s signature be witnessed by someone 
other thm the attorney ; 

(c) machinery whereby the EPA could be terminated (or at least con- 
trolled) by the intervention of the court or some other official body. 

We shall refer to this sort of scheme as the basic scheme. And it was this 
basic scheme that was recommended by the Uniform Law Conference d 
Canada in 1978” and (with the exception of the witnessing requirement) by 
the National Conference of Commissioners8 on Uniform State Laws in 
196973 and adopted recently by Vi~toria?~ 

3.18 There were, however, many variations on, and additions to, the 
basic scheme. Thus, in North Carolina the EPA has to be acknowledged 
by the donor before an authorised person and there are provisions for regis- 
tration of the EPA and for filing of annual In California the 
EPA must carry written warnings for the donor’s benefit if the power is 
contained in a printed form, and granted without legal advice; and there 
are provisions enabling the donor or his family both to m p e l  the attorney 
to submit accounts and ta obtain a declaration that the power has terminated 
because of the attorney’s unfitness or because this would be in the donor’s 
best interests.76 And some schemes have built extensive protective structures 
onto the basic scheme. Thus, in the Northern Territory ot Australia the 
EPA must not only show the donor’s intention that the power should be 
able to continue despite his incapacity and be executed in the presemce of 
an independent witness, but must also contain a statement by the attorney 
accepting the power and be registered; furthermore, the attorney is not 

70 In the typical case the donor would be elderly and the attorney would be a close relative. 
Not infrequently, however, the donor and attorney would be business partners with the EPA 
being given to facilitate the running of the business whilst one partner was away from the 
office for a while. 
71 One exception was the American state of Georgia where a written power would continue 

regardless of the donor’s incapacity unless the instrument provided otherwise. 
72 The Conference produced its draft Uniform Powers of Attorney Act which was sub- 

sequently adopted to a greater or lesser extent by British Columbia, Ontario and Manitoba. 
73 See Part 5 of the Uniform Probate Code. 
74 Instruments (Enduring Powers of Attorney) Act 1981. 
75 N.C. Gen. Stat. Section 47-115.1. 
76 Uniform Durable Power of Attorney Act (1981). 
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able to retire without leave of the court, and the Public Trustee (and anyone 
else with an interest) can require the production of accounts and the power 
can be terminated by the making of a protection order.77 

Safeguards-our conclusiom 
3.19 It will be apparent from the foregoing that whilst our review of 

&he existing EPA schemes confirmed the general acceptance and approval 
of EPAs, it produced no general consensus as to the proper balance between 
simplicity and protection. Such consensus as there was was limited to a 
recognition that EPA schemes needed safeguards. And the minimum safe- 
guards that were generally considered acceptable were those contained in 
the basic scheme. It will be seen belowT8 that we would wish to have these 
minimum safeguards in our own sehemc. But would they be sufficient on 
their own? 

3.20 We have little doubt that a basic EPA scheme could be operated in 
this country. It is apparent from our researches that there is little complaint 
about the functioning of the basic scheme in the jurisdictions in which it 
operates.T9 Admittedly the experience of most of those jurisdicticms is limited 
to a very few years so it is perhaps unlikely that our researches would 
indicate otherwise. Nevertheless there is no reason to suppose that a basic 
scherne could not be used with advantage in this country. Indeed we have 
no hesitation in saying that the adoption of a basic scheme would be 
preferable. to there k ing  no EPA scheme at all. Fur we have already said 
that we feel that certain powers of attorney should be capable of surviving 
the donor’s incapacity. And we would prefer a scheme that incorporates 
safeguards which we in some respects consider inadequate to the absence 
of a scheme altogether. 

3.21 We do not, however, recommend the adoption of a basic scheme, 
without more, for this country. Although we appreciate the attraction of 
the basic scheme’s simplicity we do not consider that it offers sufficient 
protection for the donor. The consultatiun that we received in response to 
our Working Paper made it clear to us that there were misgivings about 
the risk of exploitation. It was felt that the EPA scheme needed to incor- 
prate safeguards sufficient to counter this risk. The basic scheme would 
assist capable donors by informing them that the EPA was liable to con- 
tinue despite their subsequent incapacity. And it would provide some 
further assistance in that independent witnetsing of their signatures would 
be necessary and in that the court could control the attorney if it happened 
to learn d misconduct or mismanagement on his part. We are, however, 
concerned about the limitations of suoh assistance. 

3.22 In particular, we have in mind the d m m  who is no longer fully 
capable when he grants the EPA, even though he still has sufficient capacity 
to create the power.8o This is likely to be a very common case in practice 
where (as will be most usual) the donor is elderly. Many peopIe will not 
consider the creation of an EPA until their mental state is beginning to 

77 Powers of Attorney Act 1980. 
78 See paras. 4.16, 4.18 and 4.78 below. 
79 But see para. 3.23 below. 
80 See para. 2.6 above. 
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deteriorate. There is a likelihood that such a donor will be highly suggestible 
and liable to do whatever the prospective attorney says is best for him 
without appreciating the effect of the grant either in terms of the " enduring " 
element or in terms d the scope of the authority being granted. We also 
have in mind the donor whoi though capable when he grants the EPA, 
makes an error of judgment in his choice d attorney or in the scope of 
the autho&y granted. Once he becomes incapable, he will be unable to 
correct his mistake. We believe that an EPA scheme should be able to 
protect the interests of donors in both these types of case. We do not 
believe that the basic scheme woUld.8I The requirement that the EPA 
contain a statement by the donor showing his intention that the power 
should be able to survive his mental incapacity might provide little pro- 
tection in either case. A witness to his signature might well not be able 
to express any view as to the desirability of appointkg the parhcular 
attorney. And the power of the Court to intervene would only give protec- 
tion where the Court was asked to do so: it would be unlikely to help 
where the donor had nobody to look after h m  apart from the attorney. 
This too is likely to be common in the case d elderly people. 

3.23 We are not alone in considering the protection offered by the basic 
scheme to be insufficient. We heard during our researches from several 
people who had first hand knowledge of the operation of basic schemes in 
the USA and Canada and who expressed fears that donors would suffer 
loss as a rault  of mismanagement of their atfairs by attorneys who 
were either dishonest or who were themselves incapable. Instances of such 
loss were cited to us. Furthermm we were impressed by the number of 
jurisdictions that saw fit to build onto the basic scheme additional safe- 
guards. Thus in one scheme there was a requirement that certain EPAs 
must carry warnings explaining to the donor the effect of the EPA." And 
several schemes allowed persons interested in the donor's estate to go to court 
for an order either requiring the attorney to produce accounts or controlling 
him in some other ~ a y . 8 ~  

3.24 Our proposals, whilst not on the one hand supporting the basic 
scheme, are not on the other an attempt at building a legal framework 
offering total security to the donor. This is not a realistic option open to us. 
We have tried to strike the right balance between simplicity and pro- 
tection. And we have been conscious throughout of the need to produce a 
system that both the donor and the attorney wi l l  want to use. We discuss 
our recommendations in detail in Part IV of this Report. It may, however, 
be helpful to pause at this point and discuss in general terms the main 
safeguards that we do remnmend. 

The main safeguards 
In the Working Papera we laid some 

emphasis on the proposition that, in order to be valid, an endunng power 

81 There are other areas where we feel donors should be protected but which are not covered 
by the basic scheme. An example of this is the extent to which the attorney should be able 
to use his authority under the EPA to benefit persons other than the donor himself. This 
includes the question not only of making gifts but also of maintaining dependants. See 
para. 4.23 et seq., below. 

82 California (Uniform Durable Power of Attorney Act 1981). 
83 These include Ontario (Powers of Attorney Act 1979) and the Northern Territory (Powers 

of Attorney Act 1980). 
84 Para. 56. 

3.25 Donor's mental capacity. 
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of attorney would have to be granted by someone who satisfied the general 
legal test of mental capacity i.e. someone who was able to understand the 
nature and effect of an EPA. We also expressed the provisional views“ 
that there should be no mandatory requirement of professional evidence of 
the donor’s capacity at the time of the grant. Our opinions on both these 
points were strongly supported on consultation, and we have decided to 
adhere to them. It is still an important feature of our proposals that an 
enduring powex granted by a person who had no capacity to create it will be 
invalid.8b However, we do not now put so much reliance on this safe 
guard as we did at the time of the Working Paper. We have two main 
reasons for this. The first reason is that the protection afforded by this 
proposal may be eroded by the fact that the donos, although not yet so 
incapable that he has no capacity to create the EPA, may already be be- 
ginning to lose his capacity through senility or other causes.87 This may 
happen frequently and the judgment of a donor in this position may well be 
impaired. Secondly, it may well be difficult to ascertain whether the donor 
had the necessary capacity to execute an EPA on the appropriate day, and 
to prove it perhaps several years aftm the event. Accordingly, oin any view 
the requirement that the donor must have capacity at the time he executes 
the EPA must be supplemented by other safeguards. 

3.26 Form and contents of the EPA. We consider it essential that the 
donor and attorney should so far as possible appreciate the nature and 
effect of the EPA at the time of execution. This is especially important for 
the donor since an EPA would involve a greater potential risk for him 
once he became incapable than if his &airs were under the supervision of 
the Court. But we also consider it important that the attorney should 
appreciate at the outset the M~UR of the role he is to play. We there- 
fore recommend that all EPAs should incorporate certain explanatory in- 
formation (preferably in the form of notes) explaining to the donor and the 
attorney the pe.ral effect of creating or accepting an EPA.8* F~n-thermore 
we feel ahat d EPAs should contain certain statements by the parties. The 
donor wwuld state that he intended bhe EPA to continue in spite of any 
s u p m e  mental incapacity on his part.” He would also state ahat he 
had read the explanatory information. The attorney would make statements 
to the effect that he understood both abut his duty to mgistm the EPA 
and about his limited power to use the dmor’s p p e r t y  to benefit persoas 
other than the donor ’Ib avoid any possibility that these state. 
ments m the explanatory information might be omitted from the instrument 
we recommend bhat the Lard Chancellor presoribe the farm d the instrument 
so that only instruments in that form could create EPAs.S1 

85 Para. 63. 
86 Although, where such a power has been registered, the attorney and third parties acting 

on it in ignorance of the invalidity would be protected: see para. 4.86 et seq., below. 
87 See para. 3.22 above. 
8s Cf. EPAs created in California which if contained in a printed form and given without 

legal advice must carry written warnings: see para. 3.18 above. 
89 This is, of course, one of the provisions of the basic scheme. We do not suggest that this 

statement would necessarily protect a donor who was already becoming incapable: it is 
merely intended to alert the capable donor to the fact that the power could continue in force 
at a time when he would have little or no control over the attorney. He would therefore 
have .to choose his attorney carefully and consider the authority that the attorney should 
exercise. -. ._ - -.- - . 
90 See para. 4.16 below. 
91 The Lord Chancellor would also prescribe the manner in which the instrument was 

executed, including the witnessing of the donor’s signature: see paras. 4.10 and 4.18 below. 
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3.27 Minimum of two attorneys? In the Working Paper we suggested 
that an EPA should have a minimum of two attorneys and these would have 
to act jointly. We thought this might be a useful safeguard for the donor 
in that there would be increased consultation about his affairs and reduced 
scope for exploitation. In other words, one attorney could not act on his 
own. The consultation, however, revealed that there were misgivings about 
this suggestion. We accept that there is much force to some of these mis- 
givings. For example, one of ebe main justifications for  devising a scheme 
permitting the c m t h  of EPAs is that bhe donor should be allowed tot leave 
bhe management of his &ai= to d e  pemon whom he trusts. Accordingly, 
if a donor is completely ati5fied bhat a particular individual is encirely 
suieable to carry out the attorney’s duties done, it is hard &I see why the 
law should k i s t  on there being at least two joint attorneys, especially if 
the donor k n m  one suitable candidate only. Moreover, a requirement that 
there should always be not fewer than two would plainly make the scheme 
less flexible and increase the risk of the attorneyship collapsing. 

3.28 I t  dso emerged on consultation that some misgivings existed as to 
whether it would really be safe to allow authority under an EPA to become 
vested, without further enquiry, in any two pe~sons (even if they had to 
act joinbly). The selection of examples is invidious but there is little doubt 
that in this field some measure of cowern attaahes in the public mind to 
hospitals, midential nursing homes and other hstitutiom where the oppr-  
tunity to exert undue h.flumce clearly exists. Should lm EPA granted to, 
say, the owner of a nursing home and his or her spouse be acceptable without 
further enquiry oin h e  basis that trhere are two attorneys acting jointly? A 
provision, however, disqufalifying certain classes of persons or combinations 
of persoins from appointment under an EPA would not provide a solution 
sirsirsirsirsirsirsirsirsirsirsirsirsirs unsatisfactory attorneys cannot wadily be identified by class descrip- 
tim. Suah a provision could, at best, be only partially successful at weeding 
ouit undesirable attorneys whilst it would arbitrarily disqualify many who 
miight otherwise make execellent attorneys. 

3.29 In the result, we have come to the conclusion that our suggested 
safeguard that there should be a minimum of two attorneys acting jointly 
would be unsatisfactory not only in terms of efficiency and convenience but 
also in terms of security. Since this was one of the primary safeguards 
suggested in our Working Paper we have had to consider what other safe- 
guards should be provided in its place; preferably one that would help 
“ weed out ” unsuitable attorneys. 

3.30 Notification of relatives. We have already said that we feel that 
the basic scheme offers insufficient protection for the donor.92 Such protection 
as it can give operates chiefly at the time of execution. It enables the capable 
donor to be aware of the enduring quality of the EPA ; and the independent 
witnessing requirement reduces the risk of forgery. But it offers no other 
protection apart from the “long stop” of intervention by the Court in the 
event of it learning of misconduct or mismanagement by the attorney. In 
short, the protection of the basic scheme is essentially passive : provided that 
the formalities at execution are complied with, there is little further serious 
attempt at safeguarding donors’ interests. Thus, there is no real protection 
if the donor at the time of execution is no longer fully capable or has become 

92 See para. 3.21 above. 
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*‘ suggestible ”. And even if the donor is fully capable at the time he executes 
he still needs (but under the basic scheme is unlikely to get) protection in 
respect of matters which come to light after he has lost capacity. He may 
have made a mistake in his choice of attorney or in the scope of the authority 
given to him. Unfortunately he will not be in a position to correct that 
mistake if the truth surfaces only once he is incapable. We accordingly 
recommend a positive safeguard. We propose that the attorney should be 
required to notify the donor’s closest relatives to give them an opportunity 
to vet the attorneyship and object, if they think fit, to the attorney’s continued 
operation of the EPA. 

3.31 Our notification proposal would operate as follows. The attorney’s 
duty to notify would arise once he had reason to believe that the donor was 
becoming, or had become, incapable. Relatives could raise objection on a 
variety of grounds-these could relate to the validity of the power or to the 
attorney’s suitability. If the objection were upheld by the Court the attorney 
would normally be prevented from acting further. 

3.32 Since this proposal would involve notifying the donor’s closest rela- 
tives-usually those who would know him best-any doubts about the attor- 
ney or the EPA could be aired before the attorney began acting unsupervised. 
And the absence of objections from relatives, following the opportunity to 
express any they might have, would indicate a degree of satisfaction on their 
part with the arrangements made by the donor. 

3.33 There are two further matters to which we would like to refer in 
this connection. First, we think that there will be certain classes of attorney 
who can safely be excused from the notfication req~irement.9~ Secondly, it is 
necessary to make other arrangements to protect the donor in cases where 
there are no relatives who can be n~tified.~* 

3.34 Registration. Having accepted that this sort of notification pro- 
cedure would provide a useful safeguard (and one that did not involve the 
disadvantages of the “ two attorney ” proposal) it became clear to us that some 
sort of registration of the EPA would be necessary to back up the notifica- 
tion? Our reasoning runs as follows. The main proposal contained in this 
Report is that an EPA should not be revoked by the donor’s subsequent in- 
capacity. On the other hand we consider it important that so far as possible 
the attorney should not, once the donor has become incapable, continue 
aoting until he has cleared the notification procedure. But how can the 
attorney be encouraged to notify? Clearly some sort of incentive is needed. 
We therefore propose that once the donor’s mental incapacity is such that if 
the EPA had been an ordinary power it would have been revoked, then the 
attorney should not in general be able to operate the EPA until he had 
cleared the notification procedure?‘ Since the attorney’s authority under 
~- 

93 See para. 4.43 below. 
94 See para. 4.48 below. 
95 One possible safeguard for the donor mentioned in the Working Paper was that there 

might be a requirement that the EPA should be registered or filed with an independent body. 
We said, however, that such a requirement would be meaningless unless that independent 
body had powers of supervision over the attorney’s exercise of his authority; and we were 
anxious not to impose requirements which would have the effect of making the attorney’s 
position under an EPA indistinguishable in practice from that of a receiver under the Court 
of Protection. Our initial rejection of such a registration or filing requirement met with 
general approval. 

96 Such an attorney would, however, have a limited authority under the power once he had 
applied for registration: see para. 4.53 below. 
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the EPA would, once the donor had become imapable, effectively depend on 
clearing the notification procedure it follows that there must be some means 
whereby a third party could knew that this has happened. Registration of 
the EPA by a central body is an obvious means. Registration would operate 
to coafirm that the EPA was valid and that the notification procedure had 
been cleared without any sustainable objection from the persons to whom 
the notitication had been sent. Thus the registering body would register the 
EPA in the absence of any good reason for not doing so. The fact of regis- 
tration would be noted on the face of the EPA and would both enable the 
attorney to continue operating the power and allow a third party to deal 
securely with 

3.35 It is clear that there would not be registration without a registering 
authority. There would have to be someone to whom relatives could send 
objeotions, someone to judge whether the objections were sustainable and 
someone to complete the registration. In our view, that someone should be 
the Court d Protection. The Court has an experience and expertise in the 
administration of the aB& of the mentally ill which is unrivalled by any 
other body. Furthermore, if an application for registration were refused for 
any reason it would generally be the case9* that the Court would be able to 
make a receivership or similar order in respect of the donor’s property and 
affairs. Thus if the Court were not satisfied with an application for registra- 
tion it could institute its own proceedings without delay.” 

3.36 We feel that a registration system along the lines that we have 
indicated would form an integral part of an effective system for safeguarding 
the donor’s interests. We accordingly recommend its creation.’O0 

3.37 Gifts. We have alnxdy pointed out that attorneys may be tempted 
to help themselves to the donor’s property, ailbeit with the best of intentions>o1 
We accordingly reccymmend that the authority of the EPA attorney to make 
gifts of the donor’s property should be limited. At a more general level, we 
also recommend restrictim on his authority to use his position to benefit 
pawns other than the donor. 

3.38 The Court of Protection. We must emphasise that at no stage h 
our consideration of this subject has it ever been suggested that anything 
now d m  by way of modifying the law a b u t  powers of attorney should 
diminish the existing jurisdiction of the Court either by preventing applica- 
tions to it by interested persons or by inhibiting the exercise of the Court’s 
inherent right to intervene in proper cases. The introduction into the law of 
the EPA might reduce somewhat the need to call upcm the Court to exercise 

97 We see no purpose in permitting public inspection of the register otherwise than with the 
leave of the Court. Even those closely connected with the attorney would normally have no 
need to inspect it: it would be undesirable to permit those who were merely curious to do so. 
In any event a general right to inspect might in some cases imply a duty to inspect so that 
people would feel bound to inspect the register rather than, as we would wish, inspect the 
instrument itself. 

98 Assuming that the donor was already mentally incapable. 
99 Because our proposals vest the judicial functions for EPAs solely in the Court of Protection 

it follows that the EPA scheme will be based in London. We accept that there may be a 
case for jurisdiction in some respects being vested more locally-for example in the County 
Court. This is not, however, a matter that is within the scope of this Report. 

100 Several foreign jurisdictions that we examined provide for registration of the EPA. 
These include North Carolina and the Northern Territory. 

101 See para. 3.11 above. 
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its jurisdiction : but the jurisdiction itself would not thereby be prejudiced.'" 
'Throughout, the existence of the Court would be and would remain the 
ultimate safeguard. Once the donor had become incapable the Court would 
be able to deal with any cases of abuse by terminating the EPA. This it 
could do by, for example, appointing a receiver. 

su==Y 
3.39 In this introduction to our proposals we have tried to show the 

problems that arise under the existing law once donors of powers lose 
capacity. We consider that the position of both donor and attorney in these 
cases is often far from satisfactory. We feel that these problems could be 
solved by a change in the law so as to permit certain powers to survive the 
donor's mental capacity and we so recommend. We accept, however, that 
some safeguards are necessary to protect the donor's interests. We propose a 
system of notification and registration to help implement this protection 
and to facilitate the operation of the EPA once the donor is incapable. We 
now discuss our recommendations in greater detail. 

PART IV 

OUR RECOMMENDATIONS-IN DETAIL 

(a) A type of power 
4.1 We wish to emphasise at the outset that the EPA would be a 

power of attorney albeit a special type of power. It would therefore follow 
the general conceptual pattern of any other power. The Powers of Attorney 
Act 1971 would in principle apply to EPAs as it does to ordinary powers. 
Nevertheless, the EPA, as a particular type of power, would be designed to 
cope with a particular situation. Therefore, particular rules would apply to 
it. The situation to be dealt with by the EPA would be that the power would 
be given by a single individual who, wishing it to continue after his loss 
of capacity, had found someone whom he trusted sufficiently to act for him 
at that time as well as before. 

(b) Types of power excluded 

4.2 It follows from our comments in the previous paragraph that the 
EPA scheme would be inappropriate for some types of power. We have 
identified three types of power that we feel should not be drawn up in a form 
appropriate to EPAs. The first comprises powers created otherwise than by 
single individuals : only individuals suffer mental incapacity. Thus, for 
example, corporations could not be donors. Secondly, we would exclude 
powers granted by trustees pursuant to section 25 of the Trustee Act 1925. 
Under that section a trustee may delegate the exercise of his functions for 
a period of up to twelve months. Clearly little practical value could attach 
to setting up an EPA with such a short life (only part of which could 
represent a period during which the donor trustee would be incapable); 
in any event, the Trustee Act 1925 itself contains provisions for the replace- 

102 Indeed the Court's jurisdiction would be extended under our proposals: see para. 4.78 
et seq., below. 
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ment of incapable trustees.103 Thirdly, we think that irrevocable powers given 
as security"' should not be covered by our EPA recommendations. Such 
powers are not affected by the incapacity of the donor. 

(c) Creation of an EPA 
4.3 Since the EPA would be a type of power of attorney the formalities 

surrounding its creation would only differ from those applicable to ordinary 
powers where particular aspects of our scheme necessitated variation. 

(i) Donor 
4.4 It would clearly be of the greatest importance that the EPA donor 

had sufficient mental capacity to create the power. We have already saidlo5 
that in general anyone who is capable of entering into a valid contract can 
be a donor under an ordinary power. We feel that the test of contractual 
capacity would be as satisfactory for EPAs as for ordinary powers and we 
therefore recommend no special provisions for EPAs in this respect. Thus 
the EPA donor would have to be capable of understanding the nature and 
effect of the particular EPA at the time he executed it.106 

4.5 As we have already implied,'07 the EPA donor should be a single 
individual ; accordingly, not every person capable of being a donor under 
an ordinary power would be able to qualify as a donor under an EPA."' 
Provided however that a prospective donor were a single individual, we 
would recommend that he be as free to create an EPA as he already is to 
create an ordinary power. Thus minors and undischarged bankrupts would 
be able to create EPAS.'~~ 

(ii) Attorney 
4.6 In general anyone can be appointed an attorney under an ordinary 

power."O This reflects the usual characteristic of ordinary powers that they 
merely authorise the attorney to act rather than require him to. Whilst this 
is equally true of EPAs the latter would, in many cases, involve the attorney 
in functions of considerable responsibility : functions which might extend 
to managing the whole of the donor's affairs in addition to his own. We 
therefore recommend that some restrictions be imposed on the appointment 
of persons as EPA attorneys. 

4.7 The EPA attorney must plainly be mentally capable for a valid EPA 
to be created. It is not entirely clear how relevant the attorney's capacity 

103 Sect. 36. Where, however, the incapable trustee owns a beneficial interest in the trust 

104 See n. 37 above. 
105 See paras. 2.4 and 3.25 above. 
106 Para. 2.6 above. We do not consider that a requirement of medical evidence as to the 

donor's capacity would be either practicable or desirable: see para. 4.19 below. 
107 Para. 4.2 above. 
108 Thus corporations could not be EPA donors nor could groups of individuals such as 

trustees and partnerships. 
109 We would envisage that instances of minors or undischarged bankrupts creating EPAs 

would be rare. The existing law does, however, permit the creation of ordinary powers by 
a minor to secure the performance of any act which he could validly perform himself. An 
undischarged bankrupt is also permitted to create an ordinary power although, since his 
assets are vested in his trustee in bankruptcy, the scope of his attorney's authority is necessarily 
limited. 

110 There are a few exceptions. For example a corporation may only act as attorney if 
authorised to do so under its constitution. 

property such a replacement may require the leave of the Court of Protection (s. 36(9)). 
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is in the context of ordinary powers.’” For EPm, however, we recommend 
that the test of capacity for the attorney should be the same as for the donor. 
Thus he must be capable of understanding the nature and effect of the 
particular EPA at the time he executed it. 

4.8 We do not feel that the EPA attorney should ordinarily be other than 
an individual or individuals?la We have considered whether perhaps com- 
panies might qualify. The nature of the duties of the EPA attorney suggests 
to us that few companies would be suited to, or wish to assume, an EPA 
attorneyship. It does seem to us, however, that there is a case for allowing 
trust  corporation^"^ to act in this capacity. They have acquired considerable 
experience in managing the property and affairs of others through their 
executor and trusteeship funetions. We accordingly recommend that trust 
corporations, but not other companies, be permitted as EPA attorneys. 

4.9 We recommend that EPA attorneyship should not be open to minors 
or undischarged bankrupts. So far as minors are concerned, we feel it would 
be unrealistic to expect them to1 undertake the responsibilities of managing 
the donor’s property and affairs. Admittedly, the disability of minority might 
have been removed by the time the donor became incapable. On the other 
hand, many donors would be likely to grant EPAs at a time when, although 
capable, they were already starting to feel the need for assistance straightaway 
-not in a few years time. In any event, however, we do not feel that the 
appointment of a minor attorney reflects reality. We would envisage that a 
donor appointing a family attorney would normally appoint a spouse or 
adult offspring. But it would still be possible for a donor to appoint as 
attorney a minor under an ordinary power. As regards bankruptcy, there are 
a number of objections to appointing an attorney who is an undischarged 
bankrupt. Clearly it would often be difficult to justify allowing a person 
whose own affairs had foundered to be put in charge of someone else’s 
especially when that someone else might soon be incapable and unable to 
supervise the attorney. There might also be the suspicion that the bankrupt 
attorney might find irresistible the opportunity presented by his attorneyship 
to use the donor’s assets to improve his o m  position. As with minority it 
might be the case that the disability would be cured by the time the donor 
lost capacity. Again as with minority, however, many donors would be 
relying heavily on the attorney from the moment the EPA was executed. We 
further recommend that the bankruptcy of an EPA attorney should auto- 
matically revoke his 

(iiij Form and Content 
4.10 We regard the form and content of the EPA as being matters of the 

it is essential that both the greatest importance. As we have already 

111 The attorney is not, after all, normally a party to an ordinary power. Since the EPA 
attorney would be executing a deed it would be necessary for him to be mentally capable. 

112 The donor may wish to appoint more than one attorney: we discuss this at para. 4.91 
et seq., below. 

113 By which we mean the Public Trustee and corporations either appointed as trustee by the 
court in any particular case or else entitled by rules made under s. 4(3) of the Public Trustee 
Act 1906 to act as custodian trustee. 

114 The bankruptcy of an attorney under an ordinary power will revoke that power if the 
insolvency is inconsistent with the continuation of the attorney’s duties thereunder. Much 
will depend on the circumstances of the agency: see McCall v. The Australian Meat Co. Lid. 
(1870) 19 W.R. 188. 

115 See para. 3.26 above. 
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donor and the attorney appreciate the nature and effect of the EPA at the time 
of execution. Indeed, so important do we consider the form and content to 
be that we recommend that no power should be an EPA unless it were 
in a particular form, contained particular information and were executed 
in a particular manner?16 We have included in Appendix C to this Report a 
specimen of how the EPA might look and our discussion of the form and 
content in the next few paragraphs focusses on this specimen. We recommend, 
however, that the details of the form, contents and execution be left to the 
Lord Chancellor who would be responsible for prescribing them by regula- 
tions. 

The instrument. It will be seen from the specimen EPA in Appendix 
C to this Report that we intend the prescribed form of EPA to be an “all 
purpose” instrument. The specimen allows for a single attorney or for a 
number of attorneys acting jointly or jointly and severally. The donor can 
give general authority for the attorney to act in relation to all his affairs (or 
just some) or a limited authority for him to act in relation to all his &airs 
(or just some). The inapplicable alternatives would be deleted. The donor 
can limit the attorney’s authority by adding such restrictions and conditions 
as he wishes and provide for any additional matters such as the attorney’s 
remuneration. Finally the form contains obligatory material-that is, state- 
ments by the donor and attorney and explanatory notes. 

4.12 We recommend that the EPA be mandatory as to form because we 
believe it to be important that it contains the obligatory material. In 
particular, it will be seen that the document creating the EPA incorporates the 
notes attached to our specimen EPA. Thus the instrument and the notes 
are inseparable and so the form must be mandatory. We recommend that 
the form be prescribed by the Lord Chancellor rather than be set out in a 
statute because this will facilitate amendments to the form in the light of 
experience. This is especially necessary in view of the detailed nature of 
the notes. 

4.13 Explanatory notes. We recommend that no power should be an 
EPA unless the document creating it incorporated the prescribed explanatory 
information or notes at the time of execution by the donor. These notes 
would be intended to inform the donor and the attorney of some of the 
more important features of the EPA. The sort of notes that we have in mind 
are those attached to our specimen EPA. In particular, we would want the 
notes to explain to the donor the effect of the authority that he was giving 
the attorney under the power. Thus, if the attorney is given general authority 
he will be able to use the power to do anything that can be done by an 
attorney. This would include selling any of the donor’s property (including 
his house). Accordingly, if the donor does not want the attorney to have 
so extemive an authority he must make this clear on the face of lthe 
instrument. This he could do either by giving the attorney general authority 
but limiting it by inserting restrictions or conditions-for instance, excluding 
the attorney’s authority to deal with the house-or by giving him authority 
to do specified things only. The notes should also explain when the attorney’s 
duty to register the instrument arises and inform him that there are 
requirements as to notification of the donor and the donor’s relatives which 

4.1 1 

116 We recommend, however, that immaterial differences in the form or content of the 
instrument should not affect its validity. We would not, on the other hand, envisage the 
Court being empowered to validate instruments that were invalid as EPAs. 

24 



must be complied with before regi~tration,”~ In addition the notes should 
explain that the attorney has authority, albeit limited, to use the donor’s 
property to benefit persons other than the donor.”’ Thus, for example, the 
attorney can make some gifts to himself. If the donor wishes to restrict or 
prevent this he must make this clear on the face of the instrument. 

4.14 We would envisage that law stationers will print these explanatory 
notes in close physical proximity to the prescribed form. Ideally the notes 
should be securely attached to the prescribed form so that the donor can 
read them before executing the EPA and the attorney will be able to refer 
to them from time to time for guidance. Whilst, however, a power cannot 
be an EPA unless the document creating it incolporated the notes at the time 
the donor executed, we accept that, if the notes become detached from the 
instrument after execution, there may subsequently be doubt as to whether 
the notes actually were there at execution and therefore as to whether an 
EPA was created. In such a case we recommend that there should be a 
presumption (in the absence of evidence to the contrary) that an instrument 
in the prescribed form and executed in the prescribed manner did in fact 
incorporate the notes at the time of execution by the donor. 

4.15 The explanatory notes are intended primarily as a mandatory mini- 
mum form of protection for the capable donor in order to explain to him the 
effect of an EPA and the attorney’s authority under it. There are, however, 
other notes which could sensibly be included on an optional basis by law 
stationers and these might 

(a) explain the qualifications necessary to be an EPA donor or attorney, 
stressing that only a person capable of understanding the nature and 
effect of an EPA could be a donor ; 

(b) inform the attorney of his duty to keep sufficient records to enable 
him to produce accounts ; 

(c) warn third parties that if they know that the donor is incapable and 
that the deed is not yet registered they should check that the attorney 
has authority to effect the transaction in questi~n.”~ 

4.16 Obligatory statements. We have already said’% that we recommend 
that the EPA should contain statements to help ensure that the donor and 
attorney are aware of the nature and effect of the power being given. There 
would be four of these statements. The first statement would be by the 
donor to the effect that he intends the power to continue in spite of any 
supervening mental incapacity on his part.‘21 The second statement would 
also be by the donor and would be to the effect that he had read the 
explanatory information incorporated into the power. The third and fourth 
statements would be by the attorney and would be to the eeect that he under- 

117 We feel that it would be very helpful if a booklet, written in simple terms, were provided 
for the assistance of Citizens’ Advice Bureaux and similar organisations which are likely in 
practice to assist persons who wish to create EPAs. This booklet would, among other things, 
explain the notification and registration requmments. 

118 See para. 4.23 et seq., below. 
119 See paras. 3.34 above and 4.53 below. 
120 See para. 3.26 above. 
121 This is, of course, one of the provisions of the basic scheme: see para. 3.17 above. 
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stood about his duty to register the power'22 and about his limited power 
to use the donor's property to benefit persons other than the donor him~e1f.l'~ 

We propose that the EPA be executed 
by the attorney as well as by the donor. This is unlike the position with an 
ordinary power which is a deed poll and does not need to be executed by 
the attorney. On the other hand a deed poll is not in itself capable of 
imposing duties on others. Since our proposals would involve i m p i n g  a 
duty on the attorney once the donor had lost capacity124 it would clearly be 
desirable, both from the point of view of the donor and the attorney, that 
the attorney know the nature of his responsibilities at the outset. We consider 
that the best way of achieving this would be for the attorney to be a party 
to the instrument and to execute it accordingly. The formality associated 
with execution, in contrast with mere signature or counter-signature. would 
be an indication to the attorney of the importance of the operation. Failure 
by the attorney to execute would mean that only an ordinary power could 
be created. 

4.18 Witnesses. We propose a requirement that the signatures of both 
donor and attorney be witnessed. We suggest that a single witness would 
suffice in both cases. It is true that ordinary powers do not generally'% 
require attestation even though in practice they are attested. It would how- 
ever be in the nature of an EPA that it would be operable at a time when 
the donor was incapable and thus in no position to settle any doubts as to his 
due execution of the instrument. We accordingly recommend that his signa- 
ture be witnessed. This need for attestation has less relevance in relation to 
the attorney's signature. We suggest, however, that the same requirements 
apply since this would accord with the general practice that signatures in 
deeds are witnessed and would maintain consistency within the deed. We 
also recommend that neither party should be the witness to the other's signa- 
ture.12G Failure to observe these attestation requirements would mean that 
only an ordinary power could be created. 

4.19 We would mention at this p i n t  that we have given careful con- 
sideration to the question whether the witness should be a " special " witness- 
a solicitor or doctor, for example-for the purpose of assessing the donor's 
capacity to create the EPA. Some of our consultees would have favoured 
such a rule but we have come down, on balance, against it. It is true that 
if the donor's solicitor or doctor knew the donor sufficiently well to be able to 
judge whether he had s a c i e n t  capacity to create the EPA, his attestation 
(which might incorporate some form of certificate) would go a long way 
towards proving that the EPA was not void at the time of creation on the 
ground of incapa~ity.'~' But the attestation of a solicitor or doctor who was 
not familiar with the donor should not, we think, carry any such additional 
weight ; and problems would certainly arise if the witness were required to 

4.17 Execution by the attorney. 

~ 

122 See para. 4.34 et seq., below. 
123 See para. 4.23 et seq., below. 
124 This is the duty to apply for registration of the power. The duty would in fact arise 

once the attorney had reason to believe that the donor was becoming, or had become, incapable: 
see para. 4.35 below. 

125 See also ss. l(1) and (2) of the Powers of Attorney Act 1971 as regards a power executed 
on the donor's behalf by a third party. 

126 This is, of course, in line with one of the provisions of the basic scheme: see para. 3.17 
above. 

127 Though the opinion of a special witness would turn on subjective considerations. Thus 
m e  special witness might consider the donor to be capable whilst another might disagree. 
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furnish any form of certificate, because a pmmn’s degree of understanding is 
notoriously difficult to judge on a short acquaintance.’28 By contrast, the 
persons who would be fax more likely to be able to make that judgment 
would be the relatives who would be notified under the proposed notifica- 
tion Procedure and we think that this aspect of the matter would be better 
left to them. Indeed, it could be argued that the existence of a special witness 
would tend to eclipse the views of the relatives on this point and we think 
that this would be undesirable. An additional objection to a requirement of 
a special witness is that donors might be reluctant to approach the necessary 
solicitor or doctor. 

(ivj Attoiney’s Authority 
4.20 The extent of the attorney’s authority would, as with ordinary 

powers, turn primarily upon the wording of the instrument. And the fact 
that the EPA would have to be in the presaribed form would not alter this. 
The donor could give general authority for the attorney to act in the whole 
or part of his affairs or just a limited authority. The donor could limit the 
authority by adding such restrictions and conditions as he wished. Where 
general authority was given we propose this should authorise the attorney- 
subject to any such restrictions and conditions-to do under the power any- 
thing which can lawfully be done by an att0rney.12~ Thus the attorney would 
be authorised to sell any of the donor’s property, run his business and so 
on. If, however, the attorney’s authority were limited so that, for example, 
the sale of the donor’s house or other specified property were forbidden, the 
attorney would be powerless to carry out such a transaction. We consider 
that the authority given to the attorney and the measure of control over the 
donor’s affairs which he would accordingly exercise should, in principle, be 
a matter to be decided upon by the donor in consultation with the attorney. 

We do, however, recommend that our EPA scheme contain some 
regulation of the attorney’s authority. Whilst any donor should in general 
be at liberty to give his attorney such authority as he wishes, the donor 
of an EPA (unlike other donors) would not be able to retract the authority 
or otherwise supervise the attorney once he had lost capacity. We accord- 
ingly feel that some control over EPA attorney’s authority is justified in 
order to psotect the donor’s interests. 

4.22 Delegation and substitutian. As in the case of or- powers13o 
the EPA attorney would have implied power to delegate any of his functions 
which were not such that the donor would have expected the attorney to 
attend to them personally. Any wider power to delegate would have to 
be provided for expressly in the instrument. We would not wish, however, 
the attorney to be enabled to appoint a substitute or successor to hirn~elf.’~’ 
This would be contrary to the special relationship of trust subsisting between 
the EPA donor and attorney and would undermine some of the safeguards 
which we recommend in this Report. We accordingly propose that no power 

4.21 

128 It would seem likely that the suggestion that the donor’s mental capacity was being 
assessed would often cause embarrassment for donor and witness alike and so perhaps deter 
the donor from creating the EPA. There is also some evidence that, in the area of wills at 
least, doctors are not always willing to act as witnesses. 

129 As in the case of a general power created in accordance with s. 10 of the Powers of 
Attorney Act 1971. 

130 See para. 2.15 above. 
131 I.e. thereby irrevocably parting with his authority under the power (as opposed to mere 

delegation). 
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that enabled the attorney to appoint a substitute or successor should be 
capable of being an EPA. 

4.23 Benefiting others. We propose that there be restrictions on the 
attorney’s authority to use his EPA to benefit persons d e r  than the donor 
himself, whether by way of slft or otherwise. We have already said132 that 
even under a general ordinary power the attorney’s authority may be 
restricted by virtue of the f iduc iq  relationship normally existing between 
principal and agent. The agent must not, for example, use his position to 
acquire any benefit for himself unless he has his principal’s informed 
consent.133 Thus the attorney who wishes to be able to use his power to 
benefit himself (or perhaps others) should ensure that he has such consent 
to the arrangement. The extent of these restrictions will depend on all the 
circumstances including the relationship between the donor and the attorney 
but the prudent attorney should always satisfy himself that he has the 
donor’s consent before using the power to benefit anyone other t l ~ n  the 
donor. 

4.24 The difficulty that arises with EPAs in this area is that it will 
not be possible for the attorney to obtain the donor’s effective consent once 
the latter has become incapable. Accordingly, the attorney’s authority under 
the EPA to, say, maintain the donor’s dependants or make gifts may be 
doubtful unless the EPA speclfcally authorises this. One solution to1 this 
might be to encuurage the donor to frame his EPA so as to authorise 
specifically the making of gifts and other similar transactions. We doubt 
whether such a policy woluld operate in the donor’s be& interests. An 
unlimited authority to make gifts might tempt the attorney to abuse his 
position especially if he himself fell on hard times and persuaded himself 
that the donor, if capable, would have wanted him to benefit in this way. 
And the unscrupulous attorney might persuade a semi-capable donor that 
such an authority was standard practice and perfectly safe. Another solution 
would be to prohibit totally the use of EPAs for benefiting persons other 
than the donor. Thus the attorney who wanted to benefit others would 
either have to use an ordinary power or, if the donor was incapable, apply 
to the Court for permission. 

4.25 The consultation in response to our Working Paper reflected con- 
flicting views so far as gifts were concerned. At one end of the spectrum 
some people thought that no special provisions were needed to restrict the 
attorney’s authority: by contrast others felt that the attorney should never 
be permitted to make any disposition other than for full mideraticm. 

4.26 Our recommendations fall between these two extremes. We feel 
that to deny the attorney any authority to use his EPA to benefit persons 
other than the donor would deprive the EPA of much of its practical 
utility. Indeed we feel that it would be sensible for attorneys to have a 
limited authority in this area. On the other hand we feel it would be 
undesirable to allow attorneys unrestricted authority. 

4.27 We accordingly recommend that all attorneys should have statutory 
authority to use their EPA to provide fm the needs of anyone (including 
themselves) for whom the donor might have been expected to provide 

132 See paras. 2.9 and 2.16 above. 
133 Parker v. McKenna (1874) L.R. 10 Ch. App. 96. 
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had he then been capable. This authority would be limited to doing what- 
ever the donor might have been expected to do to meet those needs had 
he then been capable. We also recommend that all attorneys should have 
statutory authority to use their EPAs to make gifts of the donor’s property 
provided that such gifts were either 

(a) gifts of a seasonal nature or on the occasion (or anniversary) of a 
birth or marriage made to persons (including the attorney) who are 

related to or connected with the donor, or 
(b) gifts to any charity to whom the donor had made donations (or 

might have been expected to make had he then been capable) 
provided (in either case) that the value of each such gift was not unreasonable 
having regard to all the circumstances and, in particular, the size of the 
donor’s estate. 

4.28 We recommend that attorneys should have both the authority to 
provide for needs and the authority to make gifts without the need for 
any enabling provision in the EPA itself and both authorities would be 
exercisable whether or not the donor was incapable and without the need 
for the attorney to obtain anyone’s consent.’34 Both authorities would, 
however, be subject to any provision in the EPA that had the effect of 
restricting or excluding them. Thus if the donor provided in the EPA 
that the attorney was not to use the power for anyone’s benefit apart from 
the donor’s, the statutory authorities which we recommend would be ex- 
cluded. And the same result would arise if the authority specified in the 
EPA were so limited as to exclude any possibility that other persons were 
to be benefited. Thus if, for example, the authority were merely to col- 
lect income and pay debts the attorney would not be authorised to maintain 
the donor’s relatives or make any gifts. 

4.29 We accept that these limitations on the attorney’s authority may be 
considered by some people either unnecessary or arbitrary. Not for the 
first time in this project, however, we have had to balance considerations of 
simplicity and freedom of action against the need to protect donors against 
exploitation. On balance we feel that limitations are necessary. As for the 
limitations being arbitrary we have endeavoured to give such authority as 
we think most attorneys would be ever likely to 

4.30 Restrictions by reference to  value or time. We considered whether 
the use of EPAs should be limited by considerations of value or time. We 
recommend, however, that it should be permissible to create an EPA in 
respect of an estate of any value and for any period of time. As regards 
value, the extent of the donor’s property might be a factor in deciding whether 
an EPA was appropriate and who1 should be the attorney. There would, 
however, be no automatic correlation between the extent of the property and 
the difficulty of managing it. Furthermore the imposition of an arbitrary 
limit could involve costly and time-consuming valuations and would logically136 
involve the termination of the power if the limit were exceeded 

134 Any provision in an EPA purporting to give the attorney a greater authority to benefit 
persons other than the donor would be ineffective. 

135 If greater authority were needed it might be possible to obtain this with leave of the 
Court: see para. 4.83(vii) below. Whilst the donor is still capable he can of course use an 
ordinary power to authorise the attorney to benefit others without limitation. 

136 As the model Special Power of Attorney for Small Property Interests Act ” adopted 
in several States in the U.S.A. recognises. 

But see para. 4.83(vii) below. 
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at some later date. So far as time limits are concerned these would seem 
positively disadvantageous in the context of EPAs. It would not be pos- 
sible to forecast for how long an individual EPA would be needed except 
that it would usually be needed for as long as the donor’s incapacity lasted. 
A time limit, whether it ran from the creation of the EPA or perhaps its 
registration, would be liable to result in its termination at a time when the 
donor would be incapable of creating a rep1a~ement.l~’ 

(v) Gaps in Attorney’s Authority 

4.31 We would like to sound a note of caution about the drafting of the 
attorney’s authority under the EPA. Subject to the exceptions mentioned 
above, the donor would in general be able to insert in the prescribed form 
of EPA whatever provisions he thought fit whether they related to the 
subject-matter of the power or to the authority conferred under it. And he 
could grant as many EPAs in favour of as many attorneys as he liked. 
This would merely reflmt the general principle that people should be able to 
make such arrangements for the management of their affairs as they please. 
It will be important, however, for the donor to ensure that the authority 
bestowed under his EPA (or EPAs if several are granted)’% effectively 
covers the whole of his property and affairs.’39 If he leaves a “gap” so 
that part of his property and affairs is not covered by an EPA, it may be 
necessary for the Court to intervene and appoint a receiver. And whilst 
we would not wish to prevent the donor giving his attorney such limited 
authority as he thought fit, the fact remains that the less authority that 
is given to the attorney, the greater is the risk that he would be unable to 
act for the donor at a later date. If by that time the donor were incapable 
so that he could not create a new power, the Court might have to take over. 

(a) The operation of an EPA whilst the donor is capable 
4.32 We envisage that whilst the donor was capable the EPA should 

be operable like an ordinary power. Thus, once created, the EPA would 
be treated by both donor and attorney as an ordinary power with the attorney 
acting under it in accordance with the authority given him by it as and when 
required. The extent of the attorney’s authority would, as with ordinary 
powers>4o turn primarily upon the wording of the instrument. And his duties 
would be those of an attorney under an ordinary power.”’ In the absence of 
any contractual obligations the attorney would owe no duty to operate the 
power and indeed the instrument might well have been executed with the 
intention that its authority should not be exercised at all whilst the donor 
retained his faculties. Either party could terminate the EPA, as in the case 
of an odinary power?4z We recommend, however, that any disclaimer by 
the attorney should be invalid unless and until he had notified the donor of 

137 The donor would, however, be free to limit the EPA by reference to value or time if he 
so wished. Although we would consider such limitations to be unusual we would not 
recornmend that they be capable of extension by the Court. 

138 See para. 4.91 et seq., below. 
139 Subject to any property which he excludes from the attorney’s authority for whatever 

reason e.g. to prevent its ademption (see para. 4.65 below). 
140 As to which see para. 2.8 et seq., above. 
141 As to which see para. 2.13 et seq., above. 
142 As to which see para. 2.18 et seq., above. An unregistered EPA would in general 

terminate in the same circumstances as an ordinary power (except of course. upon the mental 
incapacity of the donor). 
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this in writing.'43 This would alert the capable donor to the fact that he could 
no longer rely on the attorney to act for him: the donor would thereby be 
able to consider making alternative  arrangement^.'^' 

4.33 Nevertheless, although an EPA would be operable as an ordinary 
power whilst the donor was capable, we must stress that the EPA would 
not be an ordinary power. It would be a special type of power and by no 
means interchangeable with other powers. The EPA would involve a degree 
of trust on the part of the donor and of responsibility on the part of the 
attorney rarely found in other powers. Thus the donor would be unwise to 
create, and the attorney to accept, an EPA in cases where all that was required 
was an ordinary power. 

(e) Duty to apply €or registration 
4.34 We have already expressed the view that a system of registration of 

EPAs would be beneficial in protecting the donor's intere~ts.'~' In particular, 
registration would facilitate the operation of our proposed notification pro- 
cedure. But it would also enable the attorney to operate the power, and the 
third party to deal with the attorney, on the basis that both the power and 
the attorney's authority under it were valid and sub~isting."~ This would be 
partly because instruments would only be registrable by the Court if they 
satisfied the formalities required of an EPA and if the notification procedure 
were cleared. It would also be because registration would remove any 
doubt as to the attorney's right to exercise his authority under the p0~er . l~ '  
It would accordingly be in the interests of all parties to emure that an 
application for registration, were made at the appropriate time. 

When to apply for registration. We recommend that the attorney 
should be under a statutory duty to apply to the Court for the registration 
of his EPA once he had reason tot believe that the donor was becoming, or 
had become, mentally incapable.'18 The attorney's attention would of course 
have been drawn to this duty at the time he executed the EPA. The duty 
would operate only when the attorney had " reason to believe ". The reason 
for this is the difficulty in deciding when a person has lost capacity: such 
decisions can be very much a matter of opinion. It would perhaps have been 
possible to require that the attorney should obtain an expert medical opinion ; 
but medical evidence (which is required in receivership proceedings) is liable 
to cause embarrassment both to the donor and attorney and might detract 
from the acceptability of the proposed EPA scheme as a wh01e."~ In any 
event, our recommendation is intended to cover not only the incapable donor 
but also the donor who is merely becoming incapable. We feel that our choice 
of words would help prevent the risk that the conscientious attorney might 

4.35 

143 It is doubtful whether a written notice of disclaimer is necessary in the case of ordinary 
powers. 

144 Once, however, the attorney had reason to believe that the donor was becoming or had 
become incapable he would have to notify not the donor but the Court: see para. 4.54 et seq., 
below. 

145 See para. 3.36 above. 
146 Provided that the attorney and the third party were acting in good faith: see para. 

4.86 et seq., below. 
147 For the restrictions on the attorney's authority once the donor has become incapable 

but before registration, see para. 3.34 above and 4.53 below. 
148 The duty could only arise, however, if his power were a valid subsisting EPA at that 

time. Thus if, for example, the donor had previously revoked the EPA no duty would arise. 
149 Furthermore the opinion of one medical expert might well differ from that of another. 
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delay his application until (perhaps years later) he was absolutely certain 
that the donor was incapable. Our proposal would also in many cases enable 
the attorney to register his EPA before his authority became inoperable by 
the donor’s actual incapacity.’” 

(f) The regidration procedure 
4.36 The registration prurcedm which we shall now discuss constitutes 

the keystme of the protective part of our soheme. Undor our scheme the 
initial responsibility for the selection d tibe attorney rests wibh the donor. 
Since, howem, for a v&ety of reasons the attorney m y  not be suitable 
bo act on the donor’s behalf without supervision, our scheme would ensure 
that the donor’s relatives would have an o p p o m  to consider whether it 
would be safe to allow the attorney to continue acting once the dmr’ s  
capacity was in doubt. The regis&aticm pcedure  would fa into two parts. 
First the notification to the relatives Qzld then the actual application to the 
court. 

We propose that once the attorney had 
reascm to believe that the donor was becoming, or had become, incapable he 
should nobify the donor’s relatives of his intention to apply for registmtion 
and infm them of their right to object if they wished.*51 For this purpose 
we have drawn up the following alasses of relative : 

4.37 Notification to relatives. 

(a) the donor’s spouse 
(b)  the donor’s children 
(c) the donor’s parents 
(4 the donor’s brothers and sisters (whether of the whole or half blood) 
(e) the widow(er) of a child of the donor 
(f) the donor’s grandchildren 
(g) the donor’s nephews and nieces (of the whole blood) 
(h) the donor’s nephews and nieces (of the half blood) 
( i )  the donor’s uncles and aunts (of the whole blood) 
0 the children of the donor’s uncles and aunts (of the whole blood). 

to comply with the notification procedure the attorney would, in principle, 
have to notify three relatives. Tho% three s h d d  come from the emliest 
classes available in the list: and if m y  relatives in a particular class had 
to be notified (in order to Satisfy the minimum requirement of three) every 
member of that clam should be notified even if that involved notifying half 
a dozen or more. Thus the attorney would not be. ahowed to h o s e  which 
relatives in a particular class to notify (pshaps with the object d avoiding 
the notification of a particular relative who would be likely to object). If. 
for example, the donor’s nearest relative were his two children and his five 
brothers the attorney must notify all seven. The attorney b l f  would not 
be excluded from the count just because he was the attorney though he would 
not of course have to notify himmlf. And it would not be necessary to notify 
relatives if their names and addresses were not known to the attorney (and 

~ ~~ ~~~ 

150 See paras. 3.34 above and 4.53 below. 
151 There is nothing new about the idea of notifying relatives. It is a standard procedure 

for the purposes of the Court appointing a receiver under the Mental Health Act 1983. 
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could not be rewonably ascertained by him) m if he had reason to believe that 
they were minors or were mentally bapable.  

4.38 We recommend same flexibility in the aperation of the notification 
prooedw. c%a.rly bhe attorney would not be expeated to notify three 
relatives if them were fewer than that number within these clasx. He 
would d y  need to not@ such (if any) as there He would not have to 
notify any relative if I& Court agreed to dispense with the need to n~tify 
that relative on the ground that such notification would be undesirable, 
impracticable or unlikely to serve any useful p~wpose.‘j~ 

4.39 These classes 04 relatives have been drawn up to reflect (in descend- 
ing d e r )  those relatives who m a l d  be most likely @ know the donor best 
(and, perhaps, the attorney also) and have an interest in his well-being. As 
these relatives would also probably be the p m m s  most nearly concerned 
in, the donor’s estate after hos death, non-objection by them would be the 
best available guarantee bhat Ohe attorneyship would not be fraught with 
difficul0ies caused by friction within the family.15* 

4.40 The form of notice. We recommend that the notice should explain 
that the attorney proposed to apply to the Court for registration of the EPA 
and that the recipht could objeat to the proposed registration by notifying 
the Court within one month.lj5 It should also set out the grounds upon 
whiah a valid objection could be 

4.41 To assist the attorney we propose that the notice should be in a 
prescribed form. This would set out the possible grounds of objection and 
so would reduce the number of inadmissible objections received by the Court. 

4.42 Notification to donor. We recommend that the attorney should 
also notify the donor of his intention to apply for registration. Whilst we 
appreciate that there might be cases where the sight of a formal letter of 
notification might cause the donor worry or distress it seems to us on balance 
more undesirable that the donor should be unaware of the proposed registra- 
tion or learn of the proposed registration at second hand, perhaps from a 
notified relative. The donor’s notice would merely inform him of the attor- 
ney’s intention to apply for registration and of the fact that the donor, once 
the power was registered, would not be able to revoke the power effectively 
without the revocation being conf~rmed by the Court.’” It would no doubt 
be a sensible practice for the attorney to discuss the matter with the donor 
before notifying him formally. The attorney would be able, however, to apply 
to the Court to dispense with the need to notify the donor if such notifica- 
tion would be undesirable, impracticable or would be unlikely to serve any 
useful purpose. 

-~ 

152 See para. 4.48 below for cases where there is no relative to notify. 
1% In such a case, however, we contemplate that the Court would be able to conduct 

further enquiries: see n. 163 below. 
154 We appreciate that these classes of relative are not exhaustive and that, in some cases, 

there may be other people such as stepchildren or close friends of the donor who could usefully 
be notified. In the interests of certainty and simplicity, however, we have found it necessary 
to draw the classes to cater not for the less usual situations but to involve those people who 
are most likely, in the generality of cases, to have an interest in the donor’s well-being. 

155 .b. longer time limit would be undesirable: it is important that the attorney’s authority 
should be perfected by registration as soon as possible. Objections could in fact also be 
made once the registration had taken place: see n. 199 below. 

156 These grounds would be limited to those entitling the Court to refuse registration: see 
para. 4.49 below. 

157 See para. 4.72 et seq., below. 
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4.43 Exemption from notification of relatives. Whilst it will be clear 
that we regard the notification of relatives as a useful safeguard for the 
donor we recognise that it is possible to justify exemptions from the notifica- 
tion requirements on the basis that the donor’s interests are adequately safe- 
guarded by other means. In particular we feel that such exemption could 
be jusmed by reference to the type of attorney appinted. If the attorney 
were a member of a class or group of prsons which satisfied certain criteria 
it might be that this would provide the donor with sufficient protection to 
render the notification procedure unnecessary. Such criteria might include 
experience at managing the property and affairs of others (especially the 
elderly), integrity, professional requirements (such as accounting regulations) 
and protection affmded by the attorney’s pofessimd organisation or his 
compulsory indemnity arrangements in the event of loss arising through his 
shortcomings. We do not think it possible to set out an exhaustive set of 
criteria by which possible candidates for exemption should be judged any 
more than it would be possible for us to provide an exhaustive list of the 
candidates themselves. And although some obvious candidates come to 
mind--trust corporatiolm, solicitors and chartered accountants, for example- 
we do not necessarily suggest that other exemptions might not also be suit- 
able. Furthermore, even the obvious candidates raise a number of questions. 
For instance should an exemption for solicitors extend only to those holding 
current practising certificates (and solicitors employed by them)? And what 
about other types of accountant? We feel that considerations such as these 
go beyond the scope of this Report. We accordingly recommend that the 
Lord Chancellor be empowered to exempt attorneys from the requirement to 
notify relatives and that the exemptions should relate to attorneys of such 
descriptions as he thinks fit. Exempt attorneys would nevertheless still have 
to n o t e  the donors of their intention to apply to the Court for registration 
of the instrument, unless the Court dispensed with this obligation in a par- 
ticular case. 

4.44 Application for registrcrtion. As soon as practicable after notifying 
the relatives and the donor, the attorney would be required to make the 
actual application to the Court for registration of the EPA. As with the 
notice to relatives, we propose that the application should be in a prescribed 
form to save both the time of the attorney and that of the Court itself. The 
application would contain a series of statements as to matters within 
the attorney’s own knowledge which would have a direct bearing on the 
registrability of the EPA.’” The statements by the attorney should in our 
view be statements:- 

(U) that he believed that the donor had sufficient capacity to create the 
power at the time of execution ; 

(b)  that the attorney at the time of the execution by him was neither a 
minor nor an undischarged bankrupt (nor had been the latter since) 
or that the attorney is a trust corporation ; 

(c) that he believed that the EPA was valid and subsisting and that, if 
the donor had purported to revoke it, such purported revocation 
was ineffective (giving reasons) ; 

ls8Which the attorney would send to the Court accompanied by the EPA instrument 

159 We propose criminal sanctions for attorneys who knowingly make false statements: 
itself. 

see para. 4.101 below. 
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(d) that he had reason to believe that, by reason of mental disorder, the 
donor was losing or had lost the capacity to manage his property and 
affairs ;lM) 

(e) of the names and addresses of the notified relatives (showing their 

(0 as to whether he had reason to blieve that there was any relative 

(i) because he did not know (and m l d  not reasonably ascertain) 
that relative’s name and address,’61 or 

(ii) because he had reason to believe that relative was mentally 
incapable, or 

(iii) because of some other reason even though that relative was 
entitled to be notilied (giving that relative’s name and address 
and the reason why he was not notified) ; 

relationship to the donor) ; 

who had not yet been notified either : 

(g) the latest date upon which he gave notice to a relative. 

4.45 The attorney would not be required to Me an affidavit of family 
and property (as would be required by the Court in receivership proceedings) 
or any like document. It is of the essence of our proposed scheme that the 
Court would not be concerned with the donor’s affairs or the attorney’s 
administration of them until it had grounds for intervention, or it became 
necessary for it to be informed in order to assist an attorney seeking 
directions. Thus the giving of notice by the attorney and the subsequent 
registration of the EPA by the Court would in routine cases be a simple 
and straightforward procedure. 

4.46 The Court’s action on the application. We regard it as an important 
feature of the proposed scheme that the registration by the Court should 
normally be a simple administrative operation. We would envisage that, 
in the great majority of cases, applications for  registration would involve 
the Court in doing no more than checking that the relevant documents were 
in order and no objections had been made. It would seem to us to be 
essential to the success of the EPA scheme, both in terms of Court resources 
and of public acceptability, that the Court should be bound to grant the 
application and register the EPA in the absence of a valid objection or 
any other reason for not doing sa. Whilst we accept that the Court should 
have a discretion in appropriate cases to make further enquiries and investi- 
gations, we would not expect this discretion to be exercised unless the Court 
“ smelled a rat ”. In other words it should have no duty to make independent 
enquiries unless there were suspicims circumstances. Thus the Court would 
not normally be expected to check that those relatives whose names and 
addresses a p p r e d  in the registration application had actually been notified. 

4.47 It is clear, however, that some applications would be less straight- 
forward. These would not necessarily be the cases where, say, the instrument 
was in some way invalid: such applications could be refused outright. The 
difficult cases would probably be those where the notification procedure 

160 We consider this statement to be of particular importance in reducing the risk of 

161 It would probably be sensible for the form, to require the applicant to explain the steps 
applications being made in respect of capable donors. 

he had taken to ascertain this information and, if none, the reason why. 
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had not been carried out in full or where there had been objections from 
such relatives as had been notified. 

4.48 If it appeared from the application form that no relative had been 
notified, we recommend that the Court should not register OT refuse to 
register without first considering the possibility of making inquiries.'6a If, 
on the other hand, it appeared from the application that a relative who 
could and should have been notified by the attorney had not been, we would 
recommend that the Court should not register the instrument unless it were 
satisfied that notification of that relative would have been undesirable, 
impracticable or unlikely to serve any useful 

These would be the grounds printed 
in the notice sent by the attorney to the re1ativeP:- 

(a) that the instrument did not create a valid EPA ; 
(b) that the power no longer subsisted ; 
(c) that the application was premature ; 
(6) that fraud or undue pressure was used to induce the donor to 

create the power ; 
(e) that having regard to all the circumstances (and in particular the 

attorney's relationship to or connection with the donor) the attorney 
is unsuitable to be the donor's attorney. 

Our comments on these grounds are as f o l l m  : - 

4.49 Valid grounds uf objection. 

(a) This would include the fact that the instrument was formally defec- 
tive as an EPA (e.g. omission of obligatory statements, not executed 
by the parties, not properly witnessed, not under seal), that it was 
not capable of k ing  an EPA (e.g. it was a trustee power), that the 
donor or the attorney was incapable, a corp~ra t im '~~ or (in the 
case of the attorney) that he was an undischarged bankrupt or a 
minor. 

(b) This would include the donor's valid revocation, bankruptcy'66 or 
death, the attorney's disclaimer, mental incapacity, bankruptcy or 
death and the ending of the EPA by effluxion of time or fulfilment 
of purpose. 

162 If the attorney had notified at least one relative and there were no other notifiable 
relatives (or at least none whose names and addresses could be reasonably ascertained by the 
attorney) then we would recommend that the registration should proceed in the absence of 
suspicious circumstances. 

163 It is possible that, in a case where the Court agreed to dispense with nutification of a 
particular relative, it would wish to have another relative notified in his place. Where the 
Court agreed to dispense with notification of all the relatives who would otherwise be entitled 
to be informed or where it " smelled a rat ", it would be able to achieve this in substance by 
using the power to make further enquines discussed in paras. 4.46 and 4.48 above. We 
contemplate, however, that rules made under cl. 10 of the Bill in Appendix A to this Report 
would permit the Court to make its own enquiries and contact persons (whether or not 
relatives of the donor) whom it considered might usefully comment on the proposed registra- 
tion, We would, however, envisage that the Court should exercise this power in exceptional 
circumstances only. 

164 Although we envisage that any objections would normally come from the recipients of 
the attorney's notification, it would be open to anyone to object to the proposed registration 
whether or not he was a recipient. 

165 Except (in the case of the attorney) a trust corporation. 
166 This follows the existing law. Thus whilst a donor who is an undischarged bankrupt 

can create a valid ordinary power (see paras. 2.4 and 4.5 above) such a power is automatically 
revoked by a donor's subsequent bankruptcy. 
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(c) This would cover the case where the donor was not yet becoming 

(d) This is self-explanatory. 
(e) This needs some explanation. 

incapable. 

It would amount in effect to a 
criticism of the donor's choice of attorney. But we would not wish 
this ground to be sustained merely because the attorney was not the 
sort of person that a particular relative would have chosen. It is 
our wish that the donor's choice of attorney should carry con- 
siderable weight. Thus, for example, a mother might be content 
to appoint her son as her EPA attorney despite being aware of a 
conviction for theft. We would not want her choice of attorney 
to be upset simply because a particular relative would not want 
the son to be his attorney. The question should be whether the 
particular attorney is suitable to act as attorney for the particular 
donor. In short, the Court should examine carefully all the cir- 
cumstances-particularly the relationship between donor and at- 
torney. 

4.50 We have said that we recommend that the Court should register 
the EPA in the absence of any special circumstances and that it should 
have no general duty to make independent enquiries. We would not, for 
example, expect the Court to investigate whether the attorney was a suitable 
person if no relative had suggested that he was not, unless the Court had 
a particular reason for doing so. In cases, however, where the Court either 
received a valid objection to the proposed registration or had reason to 
believe that appropriate enquiries might produce evidence upon which a 
valid objection could be sustained, we recommend that the Court should 
not register or refuse to register without considering the possibility of 
making enq~iries.1~' 

Where the Court, whether or not folIowing enquiries, sustained an 
objection it would refuse the application for registration. Grounds (a) or (b)  
would mean that no valid EPA subsisted anyway and grounds (c) (d) or (e) 
would mean that registration would be inappropriate. A refusal to register 
made on grounds (d) or (e) would result in the EPA being revoked by the 
Co~r t . ' ~  In all cases where registration was refused (except where the 
refusal was on the prematurity ground) the Court would normally retain 
the instrument to avoid any possible confusion or misuse in the future. 
Where the Court refused to register the power, we would expect it to con- 
sider whether a receivership or similar order should be made in respect of 
the donor. Such an order would, of course, only be appropriate if the donor 
were already actually incapable. 

4.52 Where the Court granted the application and registered the EPA it 
would seal the original to signify that the power had become a registered 
one. It would also provide office copies as required by the attorney!" 

4.51 

167 Where the Court deemed it necessary to make an independent investigation we recom- 
mend that it should be able to direct relevant enquiries to be made by the Official Solicitor or 
by Visitors (see para. 2.22 above). 

168 If the donor were still at least partially capable at that time, we suggest that the Court 
should explain to him that the power has been revoked. 

169 An office copy of a registered EPA would be evidence of the fact of registration and of the 
contents of the instrument. Cf. s. 3 of the Powers of Attorney Act 1971 whereby the contents 
of powers may be proved by means of a certified copy. Sect. 3 will apply equally to EPAs 
whether or not registered. 
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4.53 Action pending registration. We have already said that we pro- 
pose that the attorney’s authority be suspended once the donor’s incapacity 
is such that the EPA, if it had been an ordinary power, would have been 
revoked.lTO The purpose behind this is to ensure that, so far as possible, 
an attorney does not act for an incapable donor without clearing the registra- 
tion procedure including the notification proposals. This policy could, 
however, create difficulties in cases where the donor actually becomes in- 
capable before registration. We envisage that there would be a period 
of at least six weeks between the date upon which the attorney’s duty to apply 
for registration arose and the date of actual registration. Clearly it would 
be no less important that the donor’s affairs be attended to during that 
period than at any other time. There might be bills to pay (nursing home 
fees, for example) or investments to sell. We accordingly recommend that 
once the attorney had made his registration application he should be given 
a limited authority to act under his power. This authority would enable 
the attorney to maintain the donor, prevent loss to his estate and provide 
for the needs of himself and others to the extent that he could have done 
but for the power being suspended. Once registration had been completed 
his normal authority would be restored. 

4.54 Attorney wishes to disclaim. We have already proposed that in cases 
where the donor is capable and the attorney wishes to disclaim the EPA 
his disclaimer should only be valid if he gave the donor written notice of the 
disclaimer.‘n The purpose of this was to eaable the donor to make alterna- 
tive arrangements such as to execute another EPA. Clearly, however, the 
donor will not be in a position to do this once he is no longer capable. 
Yet simple disclaimer by the attorney would leave him without anyone 
to manage his affairs. 

4.55 We accept that it would not be practicable to compel an unwilling 
attorney to continue acting under his EPA once the donor was no longer 
capable. An unwilling attorney is likely to be an unsatisfactory one. Never- 
theless, we do feel that the donor should not be abandoned, once he is no 
longer capable, without alternative arrangements for his welfare being made. 
We accordingly recommend that once the attorney has reason to believe 
that the donor is becoming or has become incapable he should not be able 
to disclaim his power validly until he has given written notice of the dis- 
claimer to1 the Court. This restrictiun on disclaimers would operate whether 
or not the EPA had yet been registered. In either case the Court’s 
attention would be drawn to the probability that the donor no longer had 
anyone managing his affairs and it would be for the Court to decide whether 
a receivership or other order should be ma& for the donor.’?a 

4.56 Although this propsal would not prevent an attorney disclaiming 
his EPA once the donor were no longer capable, we nevertheless believe that 
few attorneys would disclaim lightly. This is especially so since they would 
often be close relatives and feel a strong moral obligation to continue. 
Clearly it is important that people do not agree to become EPA attorneys 
in the first place without understanding the responsibilities that they are 
taking on. This is the primary reason for our recommendation that the EPA 

1x1 See para. 3.34 above. 
371 See para. 4.32 above. 
172 If the donor were still at least partially capable we suggest that the Court should explain 

Bo him that the power has been revoked. 
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contain a statement by the attorney to the effect that he understands his duty 
to register the power. Circumstances do, however, change. Years might have 
passed since the EPA was granted. The attorney might have moved to a 
ditferent area. Indeed, he might himself now be elderly and would find the 
prospect of managing someone else's affairs distinctly burdensome. We 
accordingly accept that the attorney must be able to disclaim. We hope 
however that such cases will in practice be few. 

We propose that the attorney should be 
able, before making an application to register his EPA, to refer to the 
Court for determination any question as to the validity of the power created 
by the instrument. Since his duty to apply for registration would be dependent 
upon the existence of a valid EPA a determination by the Court at this point 
would assist the attorney with doubts as to the validity both from the point 
of view of needless notification of relatives and from the point of view of 
his statement (in his registration application) that he believed the EPA to be 
valid and subsisting. The attorney would be bound to comply with any 
direction given to him by the Court upon that determination. 

4.58 There are other functions which we recommend that the Court should 
have prior to registration. Since some of these are similar to the functions 
that we recommend the Court should have after registration, we shall discuss 
them at that 

4.57 Functions of the Court. 

(g) Position after registration 
4.59 We envisage that registration would in many cases make little 

difference to the position of the donor OT the attorney. It would serve to 
confirm the attorney's position as attorney and the instrument's status as a 
valid EPA. But the attolmey's authority and duties would be largely unaf- 
fected by registration. 

4.60 The attorney's authority. The extent of the attorney's authority 
would be unaltered: thus the fact of registration would give him no addi- 
tional authority. Third parties dealing with him should still inspect the 
instrument to check that he had the requisite authority ; and he would be no 
more able after registration to carry out transactions forbidden by the instru- 
ment than he would have been before. 

The attorney's duties. The attorney under a registered power would 
have the same duties as any other attorney; that is to say those (if any) 
specified in the instrument and those imposed by the general law."' In the 
context of the latter, two are perhaps worth mentioning here. 

4.62 Duty to keep accounts. Although it is of the essence of our pro- 
posed scheme that an attorney under a registered EPA should be permitted 
to proceed without supervision to the maximum extent possible, the EPA 
attorney (like any other attorney) must keep the donor's money separate 
from his own and must keep full and correct accounts of transactions involving 
the donor's rno~ley."~ Such accounts could be called for by the donor's 
personal representatives or, indeed, by the donor himself. We propose, how- 

4.61 

I73 See para. 4.83 below. 
174 As to which, see para. 2.13 et seq., above. 
175 See para. 2.16 above. 
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ever, that the Court should also have power to require the production of 
accounts. We say more about this be10w.l~~ 

4.63 Duty of good faith. The EPA attorney, as any other, must act 
bona fide in the exercise of his authority. There is one aspect of this duty 
which is particularly relevant to the registered EPA. Any disposal by the 
attorney of any of the donor’s assets would be liable to have an effect on the 
entitlement of the persons interested in the donor’s estate after his death. 
If the attorney were to sell assets which were specifically bequeathed by 
the donor’s will the interests of the persons entitled to the residue of the 
estate would be preserved at the expense of the specific legatees ; and vice 
versa. It might very often be necessary for the registered attorney to sell the 
donor’s assets in order to provide for the donor’s maintenance. And it would 
be possible for the attorney to arrange the sales so that the interests of par- 
ticular beneficiaries (including himself perhaps) were preserved at the expense 
of others. 

4.64. Having identified the problem, we do not feel that there is anything 
that we could usefully recommend to prevent it happening. The attorney’s 
duty of p o d  faibh would forbid the carrying out of any transaction with 
ag i m p p e r  motive. Bad faith in this area would normally be very difficult 
bo identify and could only be prevented by i r n e n g  controls m the attorney’s 
management powers. This would, it seems to us, be counter-productive. In 
our view it is absolutely clear that an attorney should be entitled to decide 
wbich assets were to be sold and that his judgment in the matter should not 
in ptrinciple be open m question. The donm would be able to exclude from 
the mope of the attmney’s authority any assets which he wished retained ;I7’ 

subject to that, he must be preslumed t~ have left the. decision as to which 
assets weat to be sold to his attorney. Accordingly, we would not regard it 
as nectmanily objectionable if the e k t  of an attorney’s decision to sell a 
particular asset of the donor was to preserve his own expectations under the 
donor’s will or intestacy at the expense of the interests d other beneficiaries. 
Clearly, however, if bad faith were established we have no doubt that the 
Court would consider terminating the EPA by making a receivership or 
similar 

4.65 Ademption. It will be apparent from our remarks in the previous 
paragraph that we do not propose any special rules to cover the possibility 
of ademption: that is to say, to cover the possibility that a gift specified in 
the donor’s will would fail as a result of the attorney having disposed of 
the subject matter of that gift before the donor’s death. Admittedly the 
Mental Health Act 1983179 does contain provisions to protect the patient’s 
beneficiaries against dispositions made by the receiver. The position of the 
EPA attorney would, however, be wry diffaent in this respect from that 
of the receiver. As we have just pointed out, the dmm would be able to 
prevent ademption by stating in the EPA that the attorney was not t~ dispoe 
of particular assets. In addition, the attorney 
(unlike t~he receiver) would have been ah om^ by the donor to act for him 
at a time when he might no longer be capable and should, subject to the 
terms of the EPA, be able to have an unfettered discretion as to which 

’I;hris a patient cannot do. 

176 See para. 4.83(iii) below. 
177 See para. 4.13 above. 
178 See para. 4.78 et seq., below. 
179 Sect. 101. 
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assets to sell and when. Furthermore the attorney (unlike, in socmc cases, 
the receiver) would not necessarily have any means of discovering the con- 
tents of the donor’s will so as to avoid ademption: he might therefore 
adeem gifts without realising it. 

4.66 A duty to act? We have already said that a power of attorney 
does not in itself oblige the attorney to take any action under it.’8o We have 
accordingly considered whether our proposals should include a statutory 
duty on the EPA attorney to use the power to manage the donor’s affairs. 

4.67 The provisional view which we expressed in the Working PapdS1 
was that the attorney s h d d  be under a ‘ duty of prudent management ’ once 
he became aware that the donor was incapable. Thus he would be b u n d  
to do for the donor everything which he should reasonably be expected ta 
do having regard to the donor’s incapacity. The precise nature and extent 
of the duty would depend cm all the circumstances including the skills 
and qualifications of the attorney. The cmultation generally supported the 
imposition of such a duty.lSa 

3.68 Having remisidered this matter, however, we have decided against 
including any duty to act as part of lour re~0mmmdatirn. l~~ W s t  a duty to 
act has strong theoretical attractions, we s m  discovered that it would bring 
with it a number of problems which were soluble only at the expense of 
considerable additional complexity to OUT proposed EPA soheme. One 
problem was deciding the nature amd extent d the duty. It would, we 
thought, have to cover attending not only to the donor’s property and affairs 
but also to his needs and those of his dependants. The attorney would be 
expected to bear in mind the manner in which itbe donor would have 
managed his affairs had he then been capable. The duty had to be fairly 
ccrmjxehensive if it was worth having at all. But this gave rise to the next 
problem. The duty would be onerous and compliance would at times be 
difficult. This would be pastiicularly the case whwe several attorneys had 
been appointed m h  of whom might have different ideas as to the mamm 
in which the donor would have run his There seemed to be a clear 
risk that the prospect 08 such a duty to act m l d  e i t k  d e w  people from 
becomling an attorney under a4 EPA or, if they weTe already an attorney, 
encourage them to disclaim. A related further problem was that of sanctions 
where the attorney was in breach of his duty to manage the donor’s affairs. 
Dif€icult questions began to arise about masure of damages and remaneas. 
Could, for example, h donor’s dependants sue the attorney and, if so. 
what could they claim? We then asked mrselves whether such a duty 
would often be realistic or necessary. It seemed to us that the duty would 
be unrealistic in the cases where the attorney was a close relative d the 
donor-an elderly spouse perhaps. And it would often be unnecessary in 
cases where the attorney was a professional person who will be paid for 
his services and who accepts a contractual obligation to act once the donor 
was no longer capable. 

180 See para. 2.5 above. 
181 Para. 132. 
182 Some consultees did, however, express doubts as to the practicability of such a duty. 
183 Apart, that is, from the attorney’s duties in connection with registration: see para. 

4.34 et seq., above. 
184 The attorneys might be the donor’s spouse and his solicitor. 
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4.69 Accordingly we do not recommend that the attorney be subject to 
a statutory duty to act. The problems that such a duty would solve would, 
we feel, be heavily outweighed by those it would create. And we are well 
aware of the risks of discouraging the acceptance of EPA attorneyships. In 
our view, the prospects of a donor’s affairs being well run after his incapacity 
are dependent not so much upon duties and sanctions but rather upon his 
choice of attorney at the outset. And we hope that our recommendations as 
to notification and registration (which were not included in the Working 
Paper) will go some way towards ensuring that the donor’s affairs are in 
capable hands once he is no longer capable himself. 

4.70 The attorney in charge. It is no part of our proposals that the 
mere fact of registration should prevent the donor being able to run his 
own &airs to the extent that he is actually able to run them. For example, 
if the donor after registration has sufficient capacity to do his shopping or 
run his bank account he should be able to do so independently of the 
attorney ; and people with whom the donor deals should not be prevented 
from relying on his instructions just because they know that an EPA granted 
by him has been regi~tered.’~~ 

4.71 Nevertheless, registration d an EPA cames the implication that the 
donor is either incapable or becoming incapable. In certain situations it is 
necessary for our EPA scheme to reflect this implication and show that, to 
the extent of his authority under the power, the attorney is, after registration, 
unequivocally authorised to run the donor’s affairs. In particular we have 
in mind situations where the donor attempts to revoke or vary the attorney’s 
authority under the registered EPA. 

4.72 Revocation. We recommend that the donor of a registered EPA 
should not be able to make an effective revocation of the power without 
applying to the Court for its confirmation of the revocation. The significance 
of this recommendation lies in the importance we attach to the ability of 
the attorney and third parties to rely on the fact of registration as verifying 
the validity of the instrument. Much of this reliance would be jeopardised 
if the donor were permitted to make informal revocations of his registered 
power. The attorney and third parties would often be uncertain whether 
the revocations were effective ; that is, whether the donor retained sufficient 
capacity to revoke. We suspect that in many cases third parties would play 
safe and refuse to deal with the attorney further. This might not be in the 
donor’s interests especially since the third parties might be wary of d e w  
directly with him as well. We therefore feel that, in these cases, the attorney 
and third parties should be entitled to act on the strength of the registered 
power until such time as the donor’s purported revocation had been confirmed 
by the Court. At that point the Court would cancel the registration. 

4.73 A recommendation of this nature does, of course, involve a balance 
of interests: the donor’s right to resume control of his affairs against the 
desirability of reliance upon registration. We have to accept that the fact 
of registration would not always mean, as a matter of law, that the donor 
was no longer capable of revoking. We suspect, however, that the instances 
of donors under registered powers possessing such capacity would be rela- 

185 It would of course be different if they were aware that he lacked the mental capacity 
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tively few and that the balance of interests should tip in favour of preserving 
the “ sanctity ” of registration, The attorney would, after all, have been 
selected by the donor as someone whom he would be happy to have 
representing him when incapable. A desire to revoke after registration might 
be perfectly legitimate but would, perhaps, be more likely to be attributable 
to a measure of mental incapacity rendering the continuation of the power 
more beneficial to the donor than its revocation. 

4.74 We suggest that the mechanics of the confirmation should be as 
follows. The application to the Court could be made by either the donorlS6 
or someone on his behalf. The Court’s confirmation would be automatic if it 
were satisfied that the donor did in fact have capacity to revoke at the date 
of the purported revocation and that, but for the registration, the revocation 
would have been effective. The revocation would take effect as from the 
confirmation. The Court would cancel the registration at the same time. 
The attorney would, pending the result of the application, be entitled to 
continue operating the power. If, however, the Court decided that this would 
for some reason be undesirable, it would be able to intervene immediately 
and take such action as appeared necessary. It might perhaps limit the 
attorney’s management powers pending the decision?” 

4.75 Varying the attorney’s authority. Any attorney will generally do 
his best to accommodate his donor’s wishes as expressed from time to time. 
In so f a r  as he acts at all he must, in principle, act in accordance with them. 
The position would, however, differ somewhat in the case of registered EPAs. 
Registration of the EPA would take place on the basis that there was at 
least some doubt as to the donor’s mental capacity. Thus, although 
the donor might still be sufficiently capable to vary the attorney’s 
authority or give sensible detailed instructions as to how the 
attorney should manage his affairs, it would no longer be safe 
to allow such variation or instructions to have logal effect. We accordingly 
recommend that once the EPA has been registered the donor should not be 
able to vary the scope of the attorney’s authority under the power. Further- 
more, any instructions or consents that the donor might give should have no 
legal effect. The attorney and third parties should therefore ignore them. 

4.76 How should the third party (such as the bank manager or the 
stockbroker) react when he received conflicting instructions from the donor 
and the at tmey? With which should he comply? The answer would depend 
on whether the EPA had been registered. If it had not, the third party should 
comply with the donor’s wishes.‘ss If it had, the third party should obey 
the attorney and ignore the donor. We recommend this even though the 
donor might still be capable since, once again, we regard the ability of 
attorneys and third parties to rely on the fact of registration as being of the 
greatest importance. Moreover we would consider this approach to be safer 
from the donor’s point of view as well. 

4.77 Duration of the consequences of registration. The consequences of 
registration that we have mentioned would continue while the power was 

186 The Court would have to ensure that the attorney was aware of such applications. 
187 See para. 4.83(ii) below. 
188 On the basis that the attorney’s authority stemmed from the donor and had effectively 

been suspended or revokedpro tanto by the donor authorising something different. It would 
not, however, be safe for the third party to act on the donor’s instructions if he were aware 
that the donor was incapable. 
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registered, whether or not the donor was capable. Accordingly, they would 
cease in the event of the registration being cancelled. 

(h) The EPA and the Court of Protection 

4.78 Generally. We would envisage that the primary fuaction of the 
Court under our proposed EPA scheme would be to provide support and 
assistance to the attorney where necessary. Apart from the registration 
procedure, we would regard Court involvement in the running of any given 
EPA as very much more the exception than the rule. This would underline 
the essential distinction to be drawn between the Court’s functions under 
Part VI1 of the Mental Health Act 1983 on the one hand and those under 
the EPA scheme on the other. Under the former, the Court has a continuing 
responsibility to supervise the receiver: under the latter the responsibility 
would be firmly vested in the attorney and the Court would only be involved 
if a problem arose. Nevertheless, the Court would have corrective functions. 
It would be able to investigate the conduct of an attorneyship and, if neces- 
sary, bring it to an end. 

4.79 Thessupport and assistance which the Court would afford the EPA 
attorney would in principle be available whether the power was registered or 
not. Nevertheless we feel that the Court’s role while the power was un- 
registered should be a limited one, confined to cases where there was reason 
to believe that the donor was becoming or had become incapable. It would 
be no part of the Court’s functions to involve itself in the running of any 
unregistered power where the donor was clearly capable. If, therefore, diffi- 
culties arme between the capable donor and attorney as to the operation of 
their EPA, they would have to deal with them themselves?@ The Court 
would not intervene. The Court’s involvement would start only once the 
donor’s mental capacity was in doubt. 

4.80 We recommend that the Court be given powers designed specifically 
to enable it to carry out its functions under oiur proposed EPA scheme. It 
is true that the Court already has its powers under Part VI1 of the 1983 
Act and very extensive they are too. They could, for example, be used in 
appropriate cases to terminate an EPA attorneyship in favour of a receiver- 
ship. Nevertheless, the Court would need special powers for EPAs. This 
is partly because of the detailed provisions of our EPA recommendations 
and partly because the Part VI1 powers are in general exercisable for the 
benefit of incapable persons only. Our EPA recommendations however 
would mean that the Court’s jurisdiction would on occasions be exercisable 
for the benefit of persons who are only becoming incapable.’g0 Whilst we do 
not in principle wish the Court to involve itself with the affairs of those not 
yet incapable we accept that this will, from time to time, be inevitable. 

4.8 1 Functions before registration. There are several situations where 
the Court’s help could be needed before registration. For example, the 
attorney might be in some doubt as to the validity of the EPA.’g’ There 

189 Although they could of course refer disputes to any court having jurisdiction to determine 
issues arising from the use of powers of attorney. 

190 The main reason for this is that the attorney’s duty to apply for registration is linked not 
to the donor’s actual incapacity but to the attorney’s having reason to believe that the donor 
was becoming or had become incapable: see para. 4.35 above. 

191 If the power were not a valid subsisting EPA the attorney would have no duty to apply 
for registration. 
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would also, of course, be the registration procedure itself with the Court 
processing the attorney’s application and dealing with any objections from 
relatives. 

4.82 We discuss below the functions which we recommend the Court 
should have once the EPA has been registered. It seems to us, however, that 
it may occasionally be useful for the Court to be able to exercise some of 
these functions before regi~tration.’~~ We have in mind case8 where the 
Court’s assistance is needed urgently and where it would be unsatisfactory to 
wait until the registration procedure had been completed. For example, the 
attorney might need to sell a particular investment quickly but be in doubt 
whether the instrument gave him authority. In such a case we feel that the 
Court: should be able to determine questions as to the meaning or effect of 
the instrument. There might also be cases where a relative of the donor 
thought that the donor had become incapable yet the attorney showed no 
inclination to apply for registration. The Court should, we feel, be able to 
give the attomy directions as to the running of the donor’s &airs with a 
view perhaps to persuading him to apply for registration. We therefore 
recommend that these functions should be exercisable whether or not an 
application for registration had already been made and upon the Court 
having reason to believe that the donor might be, or might be becoming, 
incapable. It is our view, however, that the exercise of these functions in 
advance of registration would be unusual since few matters would be so 
urgent that they could not await registration. Indeed, we recommend that 
the Court should not use this jurisdiction before registration unless it is of 
the opinion that this is in fact necessary. 

4.83 Functions once EPA is regktered. We now turn to specifk func- 
tions that we recommend the Court should have in respect of the registered 
EPA. We recommend that the Court should have these functions because 
we can envisage cases where they would individually be useful ; they include 
powers of investigation into the running of the attorneyship and scrutiny of 
the attorney’s management of the donor’s affairs. We should like to stress, 
however, that the Court would not be under any duty to investigate an 
attorneyship unless it had reason to do so. Accordingly we would not 
envisage that the Court should exercise these powers as a matter of routine 
or on a spot-check basis. We recommend that the Court should have 
jurisdiction as to : - 

(i) Eflect of the EPA 
to determine any question as to the meaning or effect of the EPA 
instrument ; 

(ii) Management of the donor’s affairs 
to give the attorney directions as to his management or disposal of 
the donor’s property and affairs ; 

to require the attorney to render accounts. Every attorney has a 
duty to keep accounts of transactions involving the donor’s money. 
However, the regular preparation of accounts in a special form 
would not only be a burden to the attorney but also an expensive 

(iii) Accounts 

~ 

192 The functions that we have in mind are those set out at para. 4.83(i) to (viii) below. 
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charge on the donor’s estate. We accordingly would not expect 
the Court to call for accounts unless it had reason for believing 
that there was something wrong with the attorneyship. We certainly 
would not recommend that the attorney be required to file annual 
accounts as a matter of routine ; 

(iv) Remuneration 
to give direction as to the attorney’s remuneration and payment of 
his expenses as attorney. We propose that an EPA should be 
able to contain whatever terms as to remuneration and expenses the 
parties wished. Indeed we would regard it as desirable that the 
EPA should state whether or not the attorney was to be remunera- 
ted and, if so, on what basis.193 Even if the EPA did make speci- 
fic provision, however, it is clear that problems could still arise. 
For example, the awarding of a fixed annual fee might prove unsatis- 
factory in the event of inflation or, indeed, if it assumed a large 
volume of work which never materialised. But even providing 
for ‘reasonable remuneration’ would leave open the question of 
what was reasonable in any given case. We therefore recommend 
that the Court should be able to give directions generally as to the 
attorney’s remuneration and expenses (whether or not the EPA 
made specific provision) to cover matters such as the repayment by 
him of excessive remuneration and the payment to him of ad- 
ditional remuneration. Thus the attorney would have to apply 
to the Court for directions if he wanted to claim remuneration in 
excess of that (if any) to which he was entitled under the power. 
This might happen as a result of a substantial and unforeseen in- 
crease in his duties.l% We would expect the Court to be circum- 
spect in considering such requests. One relevant factor would be 
the likelihood and relative desirability of the attorney disclaiming 
the power (in favour, perhaps, of receivership) if his request were 
rejected ; 

(v) Production of information, etc. 
to require the attorney to furnish the Court with information, papers, 
etc. relating to his attorneyship or produce anything in his pos- 
session as attorney ; 

(vi) Giving consent 
to consent to or authorise any matter which requires the donor’s 
consent ;Ig5 

193 We do not feel, however, that the absence of such statements should automatically 
disentitle the attorney from a claim to remuneration or payment of expenses. It seems, for 
example, that an attorney under an ordinary power (containing no such statement) may be 
entitled to remuneration on an implied contract or a quantum meruit basis. That is to say 
he may charge a reasonable fee for work done by him if there is an understandlng that he 
would be. remunerated; and an attorney (like a trustee) would always be entitled to reimburse- 
ment of costs and expenses reasonably incurred by him in the execution of his office. 

194 See Re Duke of Norfolk‘s Settlement Trusts I19821 Ch. 61 where it was decided that 
since the court had inherent power to authorise remuneration for a trustee where none was 
provided for in the trust instrument, the court had power to increase or otherwise vary 
existing remuneration provisions of an instrument. 

195 This would resolve conflicts of interest arising under the power. An example of such 
a conflict would be. the attorney buying the donor’s property, albeit at full value, for himself 
or for a member of his family. As a matter of general agency law, the consent of the principal 
would be required in such cases but an incapable donor could not give a valid consent. 
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(vii) Authorising benefits to others 

we have already recommended restrictions on the attorney’s auth- 
ority to use his EPA to benefit persons other than the donor him- 

Such restriction would operate even if the EPA purported 
to give the attorney a greater authority in this respect. These 
restrictions were designed to protect the donor’s interests but we see 
no reason why the Court should not be able to relax them and 
give the attorney greater authority to benefit others (including him- 
self) provided that such greater authority was not prohibited by the 
instrument ; 

to relieve the attorney in appropriate cases from liability in respect 
of any breach of his duties as attorney ;lQ7 

to hear applications for confirmation of the donor’s pusported re- 
vocation ;*’* 

(viii) Relief from liability 

(ix) Revocation applications 

(x) Cancellation of registrations 
to cancel the registration of the EPA in any of the following cir- 
cumstances : - 

(a) upon being satisfied that there was no valid EPA subsisting 
at the time d regisVation ;Iw 

(b) upon being satisfied that the EPA has since terminated. (This 
would include the death or bankruptcy d the donor or 
attorney, the mental incapacity of the amorlney and the expira- 
tion of any time limit specified in the EPA) ; 

(c) upon being satisfied that the donor is capable and is likely 
to remain sa This w d d  involve a complete recovery rather 
than a retunt to, say, the ‘becoming incapable’ level ;m 

(6) upon being satisfied that fraud or undue pressure was used 
to induce the donor to create the power ; 

(e) upon being satisfied that, having regard to all the circum- 
stances (and in particular the attorney’s relationship to or 
connection with the donor), the attorney is unsuitable to be 
the donor’s attorney ; 

(f). upon confirming a revocation or receiving a notice of dis- 
claimer ; 

(g) upon the Court giving a direction revoking the power.=l 

The attorney would be expected to inform the Court of any event requiring 
the registration to be cancelled. The most usual event would, no doubt, 

196 See para. 4.23 et seq., above. 
197 This would compare with a trustee obtaining relief under s. 61 of the Trustee Act 1925. 

<We would wish the Court to have an unfettered discretion in awarding relief to the attorney.) 
. 198 See para. 4.72 et seq., above. 

not that relative had been notified of the attorney’s intention of applymg for registration). 

an ordinary unregistered EPA. 

Health Act 1983-for example upon the Court appointing a receiver under s. 99. 

199 This might result from information received from a relative of the donor (whether or 

200 The effect of cancellation under this head would be that the EPA would revert to being 

201 Such a direction would be pursuant to the Court’s powers “der Part VI1 of the Mental 

47 



be the death of the donor. The Court would be entitled to cancel the 
registration whenever it learned (from whatever source) of such an event. 

4.84 Forbidden transactions. The donor might provide in the instrument 
that the attorney must not carry out particular transactim. Thus, he might 
forbid the sale of his house or of some other possession that he particularly 
treasured. At some future time, however, the interests of the incapable donor 
might require that the forbidden transaction be effected. We do not feel that 
the Court should be able to authorise the attorney to disobey his instruo 
tions as expressly stated in the instmment. That would do too much violence 
to the donor-attorney relationship. In such cases we would recommend that 
the Court should use its existing jurisdiction under the Mental Health Act 
1983. Thus it could appoint the attorney as an ad hoc receiver for the 
p u p e  of carrying out the transaction.2o2 

4.85 The powers that we recommend the Court should have in dealing 
with WAS would, of course, supplement the Court’s existing powers under 
Part VI3 of the 1983 Act. Thus its power to appoint a receiver under secticrq 
99 olf that Act could be used in an appropriate case to terminate an EPA if 
this proved desirable for any reason. We would anticipate that rule-making 
powers would be needed for the purpose of detailed implementation of the 
Cc~urt’s proposed EPA functions and we propose that the Lord Chancellor 
should be given such powers.2o3 

(i) Protection of attorney and third parties 
4.86 We have already explained204 that an attorney acting under an 

ordinary power and the third parties dealing with him have statutory pro- 
tection in cases where, unknown to them, the power has been revoked. 
Accordingly, such revocation would not involve the “ innocent ” attorney 
in liability for acting under a revoked power nor would it prevent the 
‘‘innocent” third party entering into a valid transaction. We also pointed 
outzo5 that this protection did not apply in cases where the power never 
existed-as, for example, where the donor lacked capacity to create a valid 
power. 

4.87 What should the protection be in the case of EPAs? In accordance 
with our policy that the EPA should, where possible, be treated like any 
&her power, we recommend that all attorneys and third parties acting 
pursuant to an EPA (whether or not registered) should in principle have 
the same protection as for ordinary powers.2D6 We propose, however, that 

202 The 1983 Act, s. 99. In such cases (and in conflict of interests cases) the Court might 
wish to have the desirability of the proposed transaction considered independently by the 
Official Solicitor. 

203 To cover matters such as who should be entitled to invoke the Court’s proposed power 
to  call on the attorney for information. 

204 See para. 2.20 above. 
205 See para. 2.21 above. 
206 The protection needs a slight amendment in the case of the unregistered power where the 

donor’s incapacity is such that the power, had it been an ordinary power, would have 
terminated. Our general policy is that, at that point, the attorney’s authority should be 
limited pending registration (see Eara. 4.53 t!ove). The “ innocent ” attorney who neverthe- 
less continued to act (and the third party who continued to deal with him) 
outside those limitations should be protected. However, the statutory protection for ordinary 
powers extends only to revoked powers and mental incapacity would not revoke the EPA. 
It is therefore necessary to provide specifically for this case. This matter is covered in cl. 
l(l)(c) of the draft Bill attached to this Report. 

innocent 
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additional protection be given in the case of the EPA once registered. 
Whereas the present law gives no protection if the power never existed, 
we recommend that potstion be given once the EPA had been registered. 

4.88 The basis of this special treatment for registered EPAs is the 
importance we attach to the bona fide attorney and (more particularly) the 
third party being able to rely on the fact of registration as having verified 
the validity of the instrument as an EPA. They should in principle be able 
to assume that the EPA was validly created and was still subsisting. We 
would consider it undesirable if third parties felt it necessary to " go behind 
the registration " by, for example, querying the donor's capacity at the time he 
created the power. The registration procedure that we recommend is designed 
to elicit any doubts that there might be on such issues and the fact of registra- 
tion ought in our view to confer protection against any irregularities that 
there may actually have been. Thus, if the instrument executed by the donor 
failed to create a power but had nevertheless been registered as an EPA, the 
attorney and any third party should be entitled to assume that a valid EPA 
was created and was still subsisting unless either they knew that the instru- 
ment did not create a valid EPA or they knew of a reason why (if a valid 
EPA had been created) it would have terminated. It should also be possible 
for a purchaser from the third party to protect himself against any risk 
arising from the third party's knowledge in this respect?"' 

(j) Termination of the EPA 
4.89 The EPA would terminate in very much the same circumstances as 

the ordinary power.2o8 The nature of our proposed scheme, however, involving 
as it does the need to safeguard the donor's interests once he is no longer 
capable does mean that some special provisions for termination are necessary. 
We recommend that the EPA (whether or not registered) should terminate 
upon the happening of any of the following events : - 

(i) the effluxioa of any time limit or the satisfaction of any other terminat- 
ing condition specified in the EPA ; 

(ii) the revocation of the power by the donor (this would not be effective, 
in the case of a registered EPA, until confirmed by the Court) ;20g 

(iii) the disclaimer by the attorney ;*lo 
(iv) the death or bankruptcy of the donor ; 
(v) the death, mental incapacity or bankruptcy of the attorney (or its 

winding-up or dissolution in the case of a trust corporation) ; 
(vi) the Court's refusal to register (or, having registered, its revocation of) 

the EPA because of the attorney's unsuitability or because fraud 
or undue pressure was used to induce the donor to create the power ; 

207 Cf. s. 5(4) of the Powers of Attorney Act 1971. We would also recommend protection 
to cover the case where an instrument which was intended to create an EPA failed to do so, but 
succeeded in creating an ordinary power. This might arise out of a drafting error. We 
would recommend that the attorney and any third party should be entitled to assume that an 
ordinary power created in the form of an EPA was a validly created and subsisting EPA 
unless they knew both that it was merely an ordinary power and of the donor's mental 
incapacity. 

208 As to which see para. 2.18 above. 
209 See para. 4.72 et seq., above. 
210 See para. 4.54 et seq., above. 
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(vii) the Court gives a direction revoking the power. 
It will be apparent that, where two or more attorneys were appointed to act 
jointly for the donor, a terminating event affecting any of them would 
terminate the power for all. The termination of an EPA would, of course, 
end the power in its entirety. There could be no question of its continuing as 
an ordinary power. 

(k) Miscellaneous matters 
4.90 We come finally to a number of miscellaneous matters which, be- 

longing under no heading of their own, can conveniently be bracketed to- 
gether at the end. 

(i) Appointing more than on attorney 

In discussing the EPA attorney so far in this Report we have 
referred to him on the basis that he has been appointed as sole attorney by 
the donor. We have done this, however, purely as a matter of convenience 
and we are well aware that donors of ordinary powers commonly appoint 
two or more attorneys to act either as joint or as joint and several attorneys. 
Sometimes successive attorneys are appointed It is our wish that the 
EPA donor should be free to appoint more than one attorney if he so chouses. 
Indeed in our Working Paper we suggested that a requirement of at least 
two attorneys acting jointly would be desirable?la 

4.92 Thus, the EPA donor might p f e r  to appoint not just, say. his 
spouse as attorney but his children as well. He might create a joint power 
so that all the attorneys would have to act togetheP or a joint and several 
power which would be operated by any or all of thern.'l' 

4.93 Eflect of appointing more than one attorney. We recommend that 
where joint EPA attorneys are appointed they should in principle have to 
act together in all matters just as if they were attorneys under an ordinary 
power. Likewise, where joint and several attorneys are appointed they 
should be able to act either jointly or individually as they would under an 
ordinary power. The fact that more than one attorney has been appointed, 
however, does have implications for some of the detailed provisions of our 

4.91 

211 There is a fourth type of appointment, the alternative attorney, who can only act if the 
donor's first choice is unable to  take up the attorneyship. This type does, however, appear to 
be used but rarely under the existing law and we would not enwsage Its use under our proposed 
EPA scheme. 

212 This was intended primarily as a safeguard for the donor although this was not on the 
whole supported by the consultation: see. para. 3.21 et seq., above. 

213 Whilst ensuring that all the attorneys are in agreement before the power is operated, 
joint powers do have the disadvantage of becoming inoperable if any one attorney is unable 
to act for whatever reason. Indeed, the death or other permanent incapacity of any one 
joint attorney would terminate the authority for all. 

214 We do not recommend that an instrument should be able .to provide for successive 
EPAs; that is, one or more attorneys who would replace the orignal attorney or attorneys 
should he or they cease to  act. Our main reason for this is that the benefit to be gained by 
including successive EPAs in our proposals would be out of all proportion to the complexity 
that such powers would create in relation to some of the more detailed areas of our scheme. 
In any event, successive EPAs are rendered largely unnecessary because a joint and several 
EPA would permit the continuation of the EPA in the event of one of the attorneys ceasing 
to act. It would, however, be possible to create the effect of successiveness by a donor 
granting EPAs in separate instruments so that the authority of an attorney under one power 
could commence only upon the termination of the authority of an attorney under another 
power. 
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recommendations and raises questions which do not arise where only one 
attorney is appointed. 

4.94 These questions arise in part from the essential difference between 
joint powers on the one hand and joint and several powers on the other. Any 
matter affecting the capacity of an attorney under a joint power to operate 
his power affects all his co-attorneys also since they cannot act without him. 
Where, however, the power is joint and several the incapacity of one will not 
generally prejudice the capacity of the other attorneys. This difference 
creates a measure of complexity for some aspects of our proposed EPA 
scheme since the validity of the power and the attorney's authority under it 
may M e r  according to whether the power is joint or joint and several. 
Furthermore, the very fact that more than one attorney has been appointed 
raises questions which cannot necessarily be answered by applying to such 
cases our recommendations as they apply to sole attorneys. 

4.95 We have therefore found it necessary to make special provisions to 
deal with the matters which arise when more than one attorney is appointed. 
This we have done in clause 11 and Schedule 3 of the Bill attached to this 
Report. It may be helpful, however, to mention briefly two of the areas 
where special provision is required. 

4.96 The first of these two a rea  is the creation of the EPA. We recom- 
mend that a failure to comply with the requirements for creating a valid 
EPA in respect of any attorney under a joint power should result in the 
creation of an EPA for none of the attorneys. This is because of the joint 
nature of the joint power. Thus, if any attorney under a joint power were a 
m h r ,  the instrument could create merely an ordinary power. By contrast, 
we recommend that such a failure in respect of any  attorney under a joint 
and several power should merely be fatal to the creation of an EPA for 
that attorney. 

4.97 The second area where special provision is required is the registra- 
tion procedure. Whilst we propose that all attorneys under a joint power 
should have to join in the application to register we feel that it should be 
open to attorneys under a joint and several power to make either a joint 
application together or else leave it to one or more to make the application 
(though we envisage that in practice they would usually apply together 
jointly). Whichever choice is made by the joint and several attorneys, a 
successful application will have the effect of registration of the instrument for 
all of them. We therefore consider it important that all the attorneys are 
made aware of the proposed registration. Some of them might, for example, 
be aware of circumstances rendering it desirable that the application should 
be refused or not made at all. Accordingly, we recommend that any attorney 
under a joint and several power who is not applying for registration should 
be notified d the proposed registration by the atturney(s) who is applying. 
The notification would be similar to that sent to relatives. As with the 
notification to relatives, however, the applying attorney would not be 
expected to notify his non-applying co-attorneys in certain circumstances."' 

4.98 Following notification, relatives would be able to object to the pro- 
posed registration in the usual way. And, s& we propose that the notifica- 

215 See paras. 4.31 and 4.38 above. Nor need a non-applying co-attorney be notified if he 
is already being notified as a relatlve. And no applying attorney need be notified either as a 
relative or as an attorney. 
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tion should disclose the names of all the attorneys, relatives could make 
objections in respect of any attorney whether OT not he was the applying 
attorney. If an objection were upheld by the Court in respect of any attorney 
under a joint power, registration of that instrument would be refused. If, 
however, the objection upheld related to an attorney under a joint and 
several power, that would not of itself prejudice the position of the other 
attorneys.216 In such a case the instrument could be registered with the regis- 
tration q~alified.~? 

(ii) Sanctions 

4.99 It will be clear that our recommendations for the EPA scheme 
would involve the attorney exercising considerable authority over the property 
and affairs of another with the minimum of external control and supervision. 
His power and discretion would normally far exceed that of a trustee. We 
therefore considered whether special sanctions were needed for the EPA 
attorney who failed in his duties. 

4.100 In our view, the existing law would in general be sufficient to deal 
with the attorney who failed in his duties. Thus, the EPA attorney who 
acted outside his authority would in principle be personally liable to the 
donoT218 or to a third party for any loss suffered by either as a result. The 
same would apply to cases where the attorney’s authority had terminated or 
was inoperable pending registration : the attorney would enjoy no statutory 
protection against personal liability for knowingly acting without authority.219 
The atiorney who was in breach of any of his duties as attorney would be 
personally liable to the donor for any loss thereby sustained by the estate. 
It is perhaps less clear whether there would be a remedy against the attorney 
whose failure to comply with his statutory duty to apply to the Court for 
registration resulted in loss to the estate. It would often be diecult to 
attribute the cause of the loss to the attorney’s failure to comply with this duty, 
especially since the duty would be dependent upon his appreciation of the 
donor’s mental condition. Be that as it may, we find that there are sound 
reasons for not going out of our way to create new sanctions for EPA 

The principal reason is that we wish to encourage people to 
accept EPA attorneyships : this purpose would be frustrated if honest pros- 
pective EPA attorneys were deterred by talk of penalties, especially when 
-in the case of the duty to apply for registration-there might often be 
genuine doubt as to whether the duty had yet arisen. 

216 If the objection upheld related to the validity of the instrument creating the joint and 
several power, then that would, of course, affect all the attorneys. For example none of the 
attorneys would have a valid power if it transpired that the donor had lacked capacity to 
create the power in the first place. 

217 We propose that the detailed procedure in such cases should be covered by rules which 
could, for example, state the effects of such qualification. Similar points arise where, after 
registration, one joint and several attorney is no longer able to act (for instance, through his 
death or bankruptcy). Provided that there was still at least one joint and several attorney 
able to continue acting, we would expect the Court to be able to qualify the registration in 
an appropriate manner. 

218 Or, as the case might be, the donor’s personal representatives. 
219 Sect. 5 of the Powers of Attorney Act 1971 would not apply in such a case. 
220 One effective sanction against incompetent or inactive attorneys would be the Court’s 

power to appoint a receiver for an incapable donor and thereby terminate the EPA. And 
the failure of an attorney to comply with an order of the Court could result in liability for 
contempt. 

52 



4.101 So far as criminal sanctions are concerned, clearly the existing 
law would cover acts of dishonesty committed by the attorney. We consider, 
however, that criminal sanctions should attach to dishonest attempts by 
an unregistered attorney to undermine the registration procedure. Accord- 
ingly we recommend that anyone who makes a statement in his registration 
application that he knows to be false in a material particular should be 
guilty of an offence. 

(iii) Other forms of agency 

4.102 In our terms of reference321 we were asked to consider the mental 
incapacity of principals not only relating to powers of attorney but also 
as regards “ other forms of agency ”. We have accordingly considered whether 
the proposals that we have made in relation to powers should apply also to 
other forms of agency.=’ 

4.103 One form of agency to which our propsals might apply is the 
gratuitous agency granted under hand, of which a common example is the 
mandate signed by one person authorising another to operate his bank 
account. Another form is the commercial agency, including that of professional 
advisers like solicitors, accountants and estate agents. Should all these agencies 
be permitted to survive the principal’s mental incapacity?= 

4.104 In our view, other forms of agency such as these would rarely 
provide a suitable basis for an EPA and accordingly their extension beyond 
the donor’s capacity should not be encouraged. Admittedly, the formalities 
that we recommend as a safeguard to donors would result in an EPA 
being a complex vehicle for many agency relationships. We would therefore 
not expect to see, for example, bank mandates drawn up in the form of 
EPAs. Nevertheless, it will be apparent that the EPA as envisaged in this 
Report is sufficiently flexible to embrace many forms of agency, including 
commercial agencies. We would not wish to encourage such agencies to be 
drawn up in the form of EPAs since they would tend to be unsuitable as 
EPAs because of their likely narrow scope. A principal who has become 
incapable needs more than the limited ad hac assistance available to him 
by virtue of, say, having retained the services of a professional person. 
What he needs is complete management of his affairs: this can only be 
achieved by a person who has general authority to deal with them. The 
EPA is specifically designed for the grant of such authority. As, however, 
it would be p~ssible”~ to create an EPA giving the attorney merely a limited 
authority, it would not be practicable to devise a formula prohibiting certain 
categories of agency from the EPA scheme on the basis that they were of 
limited scope. And other agency-excluding formulae would involve our pro- 
posals in a measure of additional complexity that we would consider unaccept- 
able. Accordingly, whilst the only form of agency that we would wish to 
survive the mental incapacity of the principal would be the sort of EPA 
created under the scheme discussed in this Report, we accept that an EpA 
might incorporate other agencies for which the scheme had not been specific- 

221 See para. 1.3 above. 
222 The consultation to our Working Paper produced little support for extending an EPA- 

tvue regime to agencies other than Dowers. -~ 
223 &e partidar type of commercial agency already does survive the donor’s mental 

incapacity: see n. 37 above. Our recommendations will not affect this type of agency. 
224 See para. 4.11 above. 
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ally intended. We consider however that the propsed safeguards (especially 
that of notification of relatives) would help counter any possible abuses. 

PART V 

SUMMARY OF RECOMMENDATIONS 

5.1 In this Part of the Report we summarise the recommendations for 
reform contained in Parts I11 and IV. Where appropriate, we identify the 
relevant clauses in the draft Enduring Powers of Attorney Bill (contained in 
Appendix A to this Report) intended to give effect to particular recom- 
mendations. 

5.2 Our recommendations are as follows : - 
(1) Our principal recommendation. The law should be changed to 

permit the creation of a special type of power of attmey-the 
enduring power of attorney or " EPA "-which would not be re- 
voked by the mental incapacity of its donor. Safeguards should, 
however, be introduced to protect the donor's interests. 

(Paragraphs 3.8, 3.39 and clause 1 (1) (a)). 

(2) The donor of an EPA should be an individual. Thus, corporations 
would not qualify. And powers of attorney granted by trustees 
under the Trustee Act 1925 and irrevocable powers should not be 
drawn up as EPAs. 

(Parajyaph 4.2 and clauses 1 (1) and 2 (8)). 

(3) The attorney under an EPA should either be an individual who is 
neither a minor nor bankrupt or a trust corporation. 

(Paragraphs 4.8, 4.9 and clause 2 (7)). 

(4) Instruments creating EPAs should be in a form prescribed by the 
Lord Chancellor. They should also incorporate explanatory 
information or notes which should similarly be prescribed by the 
Lord Chancellor. 

(Paragraphs 4.10 to 4.13 and clauses 2 (1) and 2 (2)). 

(5) All EPAs should contain four obligatory statements. The first two 
would be made by the donor to show that he intended the power 
to continue despite any supervening mental incapacity and to 
indicate that he had read the explanatory information. The third 
and fourth would be made by the attorney to the effect that he 
understood about his duty to register the power and about his 
limited power to use the donor's property to benefit persons other 
than the donor himself. 

(Paragraph 4.16 and clause 2 (2) (b)). 
(6) The attorney as well as the donor should execute the EPA. Both 

signatures should be witnessed by persons other than the donor 
and attorney. 

(Paragraphs 4.17 and 4.18). 
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(7) The attorney’s authority under an EPA should turn primarily upon 
the wording of the instrument. If he is given generul authority he 
should in principle be able to do anything which can lawfully be 
done by an attorney. 

(Paragraph 4.20 and clause 3(2)). 

(8) The attorney should not be able to appoint a substitute or successor 
to himself. And his authority to use the EPA to benefit persons 
other than the d m m  (whether or not by way of gift) should be 
limited. 

(Paragraphs 4.22 to 4.29 and clauses 2(9), 3(3) and 3(4)). 

(9) No disclaimer by the attorney of his EPA should be vdid without 
his giving written notice of disclaimer. This notice should either 
be given to the donor or, if the EPA is registered or if the attorney 
has reason to believe that the donor is becoming or has become 
incapable, to the Court. 

(Paragraphs 4.32, 4.54 to 4.56 and clauses 2(12), 4(6) and 7(1)). 

(10) The attorney should have a duty to apply to the Court to register 
the EPA once he has reason to believe that the donor is becoming 
or has become incapable. 

(Paragraph 4.35 and clauses 4(1) and 4(2)). 

(11) Before making his application to register, the attorney should 
notify the donor and the donor’s relatives of his intention to apply 
for registration. The relatives should be given an opportunity to 
object to the proposed registration. 

(Paragraphs 4.37 to 4.42 and clause 4(3)). 

(12) The Lord Chancellor should be empowered to exempt attorneys 
from the requirement to notify the donor’s relatives. 

(Paragraph 4.43 and clause 12). 

(13) Where an application for registration has been duly made, the Court 
should be bound to register unless a ground of objection to the 
registration is established. 

(Paragraphs 4.46 to 4.50 and clause 6). 

(14) The Court should be able to issue office copies of registered EPAs. 
(Paragraph 4.52 and clause 7(3)). 

(15) The attorney’s authority under an unregistered EPA should be 
suspended once the donor’s mental incapacity is such that the EPA, 
had it been an ordinary power, would have been revoked. The 
suspension would, however, be partially lifted once the attorney 
had made his application to register. 

(Paragraphs 3.34 and 4.53 and clause 1). 

(16) Once the EPA was registered, the donor should be able to revoke 
the power only by obtaining the Court’s confirmation and any pur 
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ported variations by the donor of the attorney’s authority should 
have no legal effect. 

(Paragraphs 4.70 to 4.76 and clause 7(1)). 

(17) The Court should, in addition to its powers under the Mental 
Health Act 1983, have special powers in relation to EPAs in general 
and their operation by attorneys in particular. These would be 
available once the donor was becoming incapable. 

(Paragraphs 4.57, 4.78 to 4.85 and clauses 415). 5 and 8). 

(18) There should be protection for attorneys and third parties in parti- 
cular circumstances where the instrument created either no power 
at all or merely a.n ordinary power. Such protection would be in 
addition to that conferred by section 5 of the Powers of Attorney 
Act 1971. 

(Paragraphs 4.86 to 4.88 and clause 9). 
(19) It should be possible for joint and joint and several attorneys to 

act under EPAs. 

(Paragraphs 4.91 to 4.98 and clause 11). 

,(20) A criminal sanction should be created in relation to false state- 
No other ments by an attorney in his registration application. 

special sanctions would be necessary. 

(Paragraphs 4.99 to 4.101 and clause 4(7)). 

(Signed) RALPH GIBSON, Chairman 

STEPHEN M. CRETNEY 
BRIAN DAVENPORT 
STEPHEN EDELL 
PETER NORTH 

J. G. H. GASSON, Secretary. 

23 June I983. 
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APPENDIX A 

Draft 
Enduring Powers of Attorney Bill 

ARRANGEMENT OF CLAUSES 

Enduring pavers of attorney 
Clause 

1. Enduring power of attorney to survive mental incapacity of donor. 

2. Characteristics of an enduring power. 

3. Scope of authority etc. of attorney under enduring power. 

Action on actual or impending incapacity of donor 

donor. 
4. Duties of attorney in event of actual or impending incapacity of 

5. Functions of court prior to registration. 

6. Functions of court on application for registration. 

Legal position after registration 

7. Effect and proof of registration, etc. 

8. Functions of court with respect to registered power. 

Protection of attorney and third parties 

9. Protection of attorney and third persons where power invalid or 
revoked. 

Supplementary 

10. Application of Mental Health Act provisions relating to the 

11. Application to joht and joint and several attorneys. 

12. Power of Lord Chancellor to modify pre-registration requirements 

13. Interpretation, short title, commencement and extent. 

court. 

in certain cases. 

SCHEDULES : 

Schedule l-N&cation prior to registration. 

Schedule 2-Further protection of attorney and third persons. 

Schedule 3-Joint and joint and several attorneys. 
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Enduring powers of attorney 

D R A F T  

OF A 

B I L L  
T O  

Enduring 
power of 
attorney 
to survive 
mental 
incapacity 
of donor. 

1971rc. 27. 

Enable powers of attorney to be created which will 
survive any subsequent mental incapacity of the donor 
and to make provision in connection with such powers. 

E IT ENACTED by the Queen’s most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and B Temporal, and Commons, in this present Parliament 

assembled, and by the authority of the same, as follows:- 

Enduring powers of attorney 

1.-(1) Where an individual creates a power of attorney which is 

(a) the power shall not be revoked by any subsequent mental 
incapacity of his ; but 

(b) upon such incapacity supervening the donee of the power may 
not do anything under the authority of the power except 
as provided by subsection (2) below or as directed or autho- 
rised by the court under section 5 unless or, as the case may 
be, until the instrument creating the power is registered 
by the court under section 6 ; and 

(c) section 5 of the Powers of Attorney Act 1971 (protection of 
donee and third persons) so far as applicable shall apply 
while paragraph (b) above applies as if the power had been 
revoked by the donor’s mental incapacity. 

an enduring power within the meaning of this Act then- 

(2) Notwithstanding subsection (l)(b) above, where the attorney 
has made an application for registration d the instrument then, 
until the application has been initially determined, the attorney may 
take action under the power- 

(a) to maintain the donor or prevent loss to his estate ; or 

(b) to maintain himself or other persons in so far as section 3(3) 
permits him to do so. 
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EXPLANATORY NOTES 

Clause 1 

1. Paragraph (U) of subsection (1) implements the principal recommenda- 
tion in the Report (paragraph 3.8) that a power of attorney that is an 
enduring power (within the meaning of the Bill) shall not be revoked by the 
donor’s subsequent mental incapacity. At common law ordinary powers of 
attorney are revoked by the donor’s subsequent mental incapacity. 

2. Paragraph (b) of subsection (1) gives effect to the recommendations in 
paragraphs 3.34 and 4.53 that once the donor has become incapable and 
until the instrument creating the power has been registered the attorney may 
not act under the power except in accordance with subsection (2) or as 
authorised by the Court under clause 5. 

3. Paragraph (c) of subsection (1) extends the protection given to attorneys 
and third parties under section 5 of the Powers of Attorney Act 1971 to the 
situation where an attorney under an enduring power is, by virtue of para- 
graph (b), unable to act under the power (see footnote 206 to the Report). 

4. Subsection (2) provides that an attorney who has applied to register 
the instrument may, pending the initial determination of that application. 
take certain action under the power notwithstanding that paragraph (b) of 
subsection (1) would otherwise prevent this. This gives effect to the recom- 
mendation in paragraph 4.53 of the Report. 
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Enduring Powers of Attorney 

Characteris- 
tics Of an 
enduring 
power. 

2.-(1) Subject to subsections (7) to (9) below and section 11, a 
power of attorney is an enduring power within the meaning of this 
Act if the instrument which creates the power- 

(a) is in the prescribed form ; and 
(b) was executed in the prescribed manner by the donor and the 

(c) incorporated at the time of execution by the donor the pre- 
attorney ; and 

scribed explanatory information. 

(2) The Lord Chancellor shall make regulations as to the form 
and execution of instruments creating enduring powers and the regu- 
lations shall contain such provisions as appear to him to be appro- 
priate for securing- 

(a) that no document is used to create an enduring power which 
does not incorporate such information explaining the general 
effect of creating or accepting the power as may be pre- 
scribed ; and 

(b) that such instruments include statements to the following 
effect- 

(i) by the donor, that he intends the power to continue 
in spite of any supervening mental incapacity of his ; 

(ii) by the donor, that he read or had read to him the 
information explaining the effect of creating the power ; 

(iii) by the attorney, that he understands the duty of 
registration imposed by this Act. 

(3) Regulations under subsection (2) above- 
(a) may include differmt provision for cases where more than 

one attorney is to be appointed by the instrument than 
for cases where only one attorney is to be appointed ; and 

(b) may, if they amend or revoke any regulations previously 
made under that subsection, include saving and transitional 
provisions. 

(4) Regulations under subsection (2) above shall be made by 
statutory instrument which shall be subject to annulment in pur- 
suance of a resolution of either House of Parliament. 

(5) An instrument in the prescribed form purporting to have 
been executed in the prescribed manner shall be taken, in the 
absence of evidence to the contrary, to be a document which 
incorporated at the time of execution by the donor the prescribed 
explanatory information. 

(6) Where an instrument differs in an immaterial respect in form 
or mode of expression from the prescribed form the instrument shall 
be treated as sufficient in point of form and expression. 
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EXPLANATORY NOTES 

Clause 2 

1. The purpose of clause 2 is to set out the characteristics of an 
enduring power of attorney. Subsection (1) provides that a power of 
attorney is an enduring power if the instrument creating it is in the prescribed 
form, executed in the prescribed manner by the donor and the attorney and 
incorporated, at the time the donor executed it, the prescribed explanatory 
infomation. This implements the recommendations in paragraph 4.10 of 
the Report. 

2. Subsection (2) i m p e s  on the Lord Chancellor a duty to make regula- 
tions as to the form and execution of instruments creating enduring powers 
and requires that the regulations shall contain such provisions as appear to 
him appropriate for securing that all instruments creating enduring powers 
shall incorporate certain explanatory information and certain statements 
by the donor and attorney. This implements the recoaune?ldations in 
paragraphs 4.10, 4.13 and 4.16 of the Report. 

3. Subsection (3) allows for saving and transitional provisions and sub- 
section (4) deals with the making of the regulations. 

4. Subsection (5 )  provides a rebuttable presumption that an instrument 
which is in the prescribed form and which purports to have been executed 
in the prescribed manner is a document which incorporated the prescribed 
information at the time the donor executed. This point is explained in 
paragraph 4.14 of the Report. 

5. Subsection (6) provides that an instrument shall be treated as if it 
were in the prescribed form if it merely differs in form or mode of expression 
in an immaterial respect. This point is referred to in footnote 116 to the 
Report. 
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Enduring Powers of Attorney 

(7) A power d attorney cannot be an enduring power unless. 

(U) an individual who has attained eighteen years and is not 
bankrupt ; CM 

(b) a trust corporation 

when he executes the instrument creating it, the attorney is- 

1925 c. 19. (8) A power of attorney under section 25 of the Trustee Act 
1925 (power to delegate trusts etc. by power of attorney) cannot be 
an enduring power. 

(9) A power of attorney which gives the attorney a right to 
appoint a substitute or successor cannot be an enduring power. 

(10) An enduring power shall be revoked by the bankruptcy of 
the attorney whatever the circumstanm of the bankruptcy. 

(11) An enduring power shall be revoked ORZ the exercise by the 
court of any of its powers under Part VI1 of the Mental Health 
Act 1983 if, but only if, the court so directs. 

(12) No disclaher of an enduring power. whether by deed or 
otherwise, shall be valid unless and until the attorney gives notice 
of it to the donor or, where section 4(6) CM 7(1) applies, to the 
WW. 

(13) In this section " prescribed " means prescribed under oub- 
section (2) above. 

1983c. 20. 
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EXPLANATORY NOTES 

Clause 2 (continued) 
6. Subsections (7) to (9) provide that in certain circumstances a power 

of attorney cannot be an enduring power. This implements the recornmeen- 
&tions in paragraphs 4.2,4.8, 4.9 and 4.22 of the Report. 

7. Subsections (10) and (11) provide for the revocation of an enduring 
power in certain circumstances. This implements the recommendations in 
paragraphs 4.9 and 4.83 of the Report. 

8. Subsection (12) provides that the attorney’s disclaimex of an enduring 
power shall not be valid until notice of it is given to the donor or (in 
some circumstances) to the court. This implements the recommendation 
in paragraphs 4.32 and 4.54 to 4.56 of the Report. 

9. Subsection (13) defines “ prescribed ” for the purposes of the clause. 



Enduring Powem .of Attorney 

scope of 
authority 
etc. of 
attorney 
under 
enduring 
power. 

3.-(1) An enduring power may confer on the attorney general 
authority (as defined in subsection (2) below) to act on the donor’s 
behalf in relation to all or a specified part of the property and 
affairs of the donor or may confer on him authority to do specified 
things on the donor’s behalf and the authority may, in either case, 
be conferred subject to conditions and restrictions, 

(2) Where an instrument is expressed to confer general authority 
on the attorney it operates to confer, subject to the restriction 
imposed by subsection (4) below and to any conditions or restric- 
tions contained in the instrument, authority to do on behalf of 
the danor anything which the donor can lawfully do by an 
attorney. 

(3) Subject to apy conditions or restrictions contained in the 
instrument, an attorney under an enduring power, whether general 
or limited, may (without obtaining any consent) act under the power 
so as to benefit himself or other persons than the donor to the 
following extent but no1 further, that is to say- 

(U) he may so act in relation to himself or in relation to any 
other person if the donor might be expected to provide 
for his or that person’s needs respectively ; and 

(b) he may do whatever the donor might be expected to do 
to meet those needs. 

(4) Without prejudice to subsection (3) above but subject to any 
conditions or restrictions contained in the instrument, an attorney 
under an enduring power, whether gemd or limited. may (without 
obtaining any coasent) dispe  of the property of the donor by way 
of gift to the following extent but no further, that is to say- 

(U) he may make gifts of a seasonal nature or at a time, or on 
an anniversary, of a birth or marriage, to persons (including 
himself) who are related to or connected with the donor ; 
and 

(b) he may make gifts to any charity to whom the donor made 
or might be expected to make gifts ; 

provided that the value of each 5uch gif t  is not unreasonable having 
regard to all  the circumstances and in partiadat the size of the 
donor’s estate. 



. EXPLANATORY N.O’IES 

1. This clause contains provisions as to the scope of the attorney’s autho- 
rity under an enduring power. 

2. Subsection (1) provides that an enduring power may confer on the 
attorney general authority to act for the donor or merely authority to do 
specific things. Subsection (2) explains the effect of conferring general 
authority. These matters are referred to in paragraph 4.20 of the Report. 

3. Subsections (3) and (4) enable the attorney under an enduring power 
to use the power to benefit persons other than the donor without the need 
to obtain the donor’s consent. An attorney under an ordinary power would 
usually need the donor’s consent in such matters. This point is explained in 
paragraph 4.23. The attorney under an enduring power will accordingly. 
subject to any conditions or restrictions in the instrument, have a limited 
authority both to provide far the needs of persons other than the donor 
(subsection (3)) and to make gifts of the donor’s property (subsection (4)). This 
implements paragraphs 4.27 to 4.29 of the Report. 
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Enduring Powers of Attorney 

Action on actual or impending incapacity of donor 

4.-(1) If the attorney under an enduring p e r  has reason to 
believe that the donor is or is becoming mentally incapable sub- 
sections (2) to (6) below shall apply. 

(2) The attorney shall, as soon as practicable, make an application 
to the court for the registration d the instrument creating the power. 

(3) Before making an application for registration the attorney shall 
comply with the provisions as to notice set out in Schedule 1. 

(4) An application for registration shall be made in the prescribed 
form and shall contain such statements as may be prescribed. 

(5 )  The attorney may, before making an application for the regis- 
tration of the instrument, refer to the court for its determination any 
question as to the validity of the power and he shall comply with 
any direction given to him by the court on that determination. 

(6) No disclaimer of the power shall be valid unless and until the 
attorney gives notice of it to the court. 

(7) Any person who, in an application for registration, makes a 
statement which he knows to be false in a material particular shall 
be liable- 

(U) on conviction on indictment, to imprisonment for a term 
not exceeding two years or to a h e ,  or both ; and 

(b) on summary conviction, ta imprisonment for a term not 
exceeding six months or to a fine not exceeding the statutory 
maximum, or both. 

(8) In this section and Schedule 1 " prescribed " means prescribed 

Duties of 
attorney 
in event of 
actual or 
impending 
incapacity 
Of 

by rules of the court. 
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EXPLANATORY NOTES 

Clause 4 

1. This clause has effect once the attorney under an enduring power has 
reason to believe that the donor is or is becoming mentally incapable (sub- 
section (1)). Subsection (2) imposes a duty on the attorney to apply to the 
court to register his instrument. Subsection (3) requires him. before making 
his application, to comply with the requirements of Schedule 1 as to notifying 
the donor and his relatives. Subsection (4) provides that the registration 
application shall be in the prescribed form and shall contain certain state- 
ments. These provisions implement the recommendations in paragraphs 4.35 
to 4.42 and 4.44 of the Reprt. 

2. Subsection (5) enables the attorney, before applying to register. to 
seek guidance from the court as to the validity of the pawer. He must 
comply with any direction given by the court. This point is explained in 
paragraph 4.57 of the Report. 

3. s4ubeection (6) imposes a requirement for a valid disclaimer of his 
power by the attorney. This implements the recommendation in paragraph 
4.55 of the Report. 

4. Subsection (7) makes it an offence to make statements in the registra- 
tion application knowing them to be false in a material particular. Thir 
point is referred to in paragraph 4.101 of the Report. 

5. Subsection (8) defines " prescribed " for the purpose of this clause and 
Schedule 1. 



Enduring Powers of Attorney 

Functions 
of court 
prior to 
registration. 

5.-(1) Where the court has reason to believe that the donor of 
an enduring power may be, or may be becoming, mentally incapable 
and the court is of the opinion that it is necessary to exercise any 
power conferred by this section before the instrument creating the 
power is registered the court may exercise that power. 

(2) The court may- 
(a) determine any question as to the meaning or effect of the 

(b) give directions with respect to- 
instrument ; 

(i) the management or disposal by the attorney of 
the property and affairs d the donor ; 

(ii) the rendering of accounts by the attorney and the 
production of the records kept by him for the purpose ; 

(iii) the remuneration or expenses of the attorney, 
whether or not in default of or in accordance with any 
provision made by the instrument, including directions 
for the repayment of excessive or the payment of addi- 
tional remuneration ; 

(c) require the attorney to furnish information or produce docu- 
ments or things in his possession as attorney ; 

(d) give any consent m authorisation to act which the attorney 
would have to obtain from a mentally capable donor ; 

(e) authorise the attorney to act so as to benefit himself or 
other persoas than the donor otherwise than in accordance 
with section 3(3) and (4) (but subject to any conditions 
or restrictions ccmtained in the instrument) ; 

(f) relieve the attorney wholly or paxtly from any liability 
which he has or may have i n a d  on account of a breach 
of his duties as attorney. 

(3) The powers conferred by this section may be exercised whether 
the attorney has or has not made an application to the court for 
the registration of the instrument appointing him. 
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EXPLANATORY NOTES 

Clause 5 

i. This clause gives the court certain powers which it may exercise 
before the instrument is registered. Subsection (1) provides for the exercise 
of these powers in cases where the court both has reason to believe that 
the donor of an enduring power may be, or may be becoming, mentally 
incapable and is of the opinion that it is necessary to exercise the powers 
before the instrument is registered. This implements paragraph 4.82 of 
the Report. 

2. Subsection (2) sets out the powers which the court is to be able to 
exercise under this clause. These include power to determine any question 
as to the meaning or effect of the instrument, power to give directions as 
to the attorney’s management of the donor’s property and &airs and power 
to require the production of information or other matters in the attorney’s 
possession (6. subsection (2) of clause 8). 

3. Subsection (3) provides that these powers are exercisable whether or 
not the attorney has applied for registration. 
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Enduring Powers of Attorney 

Functions of 
court on 
application 
for 
registration. 

6.-(1) In any case whexc- 
(0) an application for registration is made in amordance with 

(b) subsedion (3) below does not apply, 
section 4(3) and (4) ; and 

the court shall register the instrument to which the application 
relates. 

(2) Where it appears from an application for registration that 
notice of it has not been. given under Schedule 1 to some person 
entitled to receive it (other than a person in respect of whom 
the attorney has been d i s w  or is otherwise exempt from the 
requirement to give notice) the CQW shall dire& that the applica- 
tion Ix treated for the purpose6 of this Act as having been made 
in accordance with section 4(3), if the court is satisfied that, as 
regards each such person- 

(U) it was undesirable or inqmwticable for the attorney to give 

(b) no useful purpose is likely to be served by giving him 
him notice ; or 

notice. 

(3) If, in the case of an application for registration- 
(U) a valid notice of objection to the registration is received by 

the court before the expiry of the period of five weeks 
beginninS with the date ar, as the case may be, the latest 
date on which the attorney gave notice to any person under 
Schedule 1 ; or 

(b) it appears from the application that there is no one to whom 
notice has been given under paragraph 1 of that Schedule ; 
or 

(c) the court has reason to believe that appropriate inquiries 
might bring to light evidence on which the court could be 
satisfied that one of the grounds of objection set out in 
subsection. (4) below was established, 

the court shall neither register the instrument nor refuse the applica- 
tion until it has made or caused to be made such inquiries (if any) 
as it thinks appropriate in the circumstances of the case. 

(4) For the purposes of this Act a notice of objection to the 
registration of an instrument is valid if the objection is made on one 
or more of the following grounds, namely- 

(a) that the power purported to have been created by the instru- 
ment was not valid as an enduring power of attorney ; 

(b) that the power created by the instrument no longer subsists ; 
(c) that the application is premature because the donor is not 

yet becoming mentally incapable ; 
(d) that fraud or undue pressure was used to induce the donor 

to create the power ; 
(e) that, having zgard to all the circumstances and in particular 

the attorney's relationship to or connection with the donor, 
the attorney is unsuitable to be the donor's attorney. 
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EXPLANATORY NOTES 

Clause 6 
1. This clause sets out the court’s functions once an application to 

register the instrument has been made. 

2. Subsection (1) requires the court to register the instrument provided 
that the registration application is in order and that none of the circumstances 
in subsection (3) apply. This implements the recomendatim in paragraph 
4.46 of the Report. 

3. Subsection (2) provides that an application should be treated a8 com- 
plying With the provisions as to notifying the donor and his relatives even if 
the attorney had not noti&d a person who was entitled to be notified. pro- 
vided that the wurt is satisfied that such notification would have been 
undesirable, impracticable or unlikely to serve any useful purpose. This 
implements paragraph 4.48 of the Report. 

4. Subsection (3) provides for circumstances in which the court should 
neither register nor refuse the application without considering making in- 
quiries. These circumstances include the receipt by the court of a valid 
objection to the registration and the court’s having reason to believe that 
inquiries might produce evidence that could establish a valid objection. These 
points are explained in paragraphs 4.46 to 4.48 of the Report. 

5. Subsection (4) sets out the five grounds of a valid objection. Grounds 
(a) and (b) relate to the validity of the power whilst grounds (c) to (e) relate 
to the undesirability of registration of an enduring power albeit valid. This 
implements paragraph 4.49 of the Report. 
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, Eiduring Powers of Attorney 

( 5 )  If, in a m e  where subsection (3) above applies, any of the 
grounds of objection in subsection (4) above is established to the 
satisfaction of the court, the court shall refuse the application but 
if, in such a case, it is not so satisfied, the court shall register the 
instrument to which the ap$ication relates. 

(6) Where the court refuses an application for registration on 
ground (d) or (e) in subsection (4) above it shall by order revoke 
the enduring power in question. 

(7) Where the court refuses an application for registration on any 
ground other than that specified in subsection (4)(c) above the 
instrument shall be delivered up to be cancelled, unless the; court 
otherwise directs. 



EXPLANATORY NOTES 
Clause 6 (continued) 

6. Subsection (5) provides that where an objection is upheld the court 
shall refuse the application. Conversely, where the objection is not upheld 
the instrument will be registered. Subsections (6) and (7) explain the con- 
sequences of an application being refused. These provisions implement the 
recommendations in paragraph 4.51 of the Report. 
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Enduring Powers of Attorney 

Legal position after regismtion 
Effect and 
proof of 7.41) The effect of the registration of an instrument under 

section 6 is that- 
etc. (a) no revocation of the power by the donor shall be valid 

unless and until the court conhrms the revocation under 
seotion 8(3) ; 

(b) no disclaimer of the power shall be valid unless and until 
the attorney gives notice of it to the murk ; 

(c) the dmm may not extend or restrict the scope of the 
authority conferred by the instrument and no instruction 
or consent given by him after registration shall, in the 
case of a consent, confer any right and, in the case of an 
instruction, impose or confer any obligation or right on or 
create any liability of the attorney or other persons having 
notice of the instruction or ament. 

(2) Subsection (1) above applies for so long as the instrument 
is registered under section 6 whether or not the donor is for the 
time being mentally incapable. 

(3) A document purporting to be an office copy of an instrument 
registered under this Act shall, in any part of the United Kingdom, 
be evidence of the contents of the instrumat and of the fact that 
it has been so registered. 
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EXPLANATORY NOTES 

:louse 7 
1. This clause explains certain amsequences of the instrument being 

egistered. These are that the donor’s ability to revoke the power and the 
ittorney’s ability to disclaim are subject to restrictions (paragraphs (a) 
i d  (b) of subsection (1)). Furthermore, the donor will be unable to vary 
he attorney’s authority under the p w e r  and no instruction or consent 
gven by the donor in relation to the power will have any legal effect (para- 
p p h  (c) of subsection (1)). These consequences apply whilst the registra- 
ion stands (subsection (2)). These provisions implement the recommend- 
ions in paragraphs 4.55 and 4.70 to 4.77 of the Report. 

2. Subsection (3) explains the effects of an office copy of a registered 
mstrument. This point is explained in footnote 169 to the Report. 
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Enduring Powers of Attorney 

Functions 
of court 
with respect 
to registered 
power. the power. 

8.+1) Where an instrument has been registered under section 6. 
the coiurt shall have the following functions with respect to the 
power and the donor of and the attorney appointed to act under 

(2) The court may- 
(a) determine m y  question as to the meaning or effect of the 

(b) give directions with respect t o -  
instrument ; 

(i) the management or disposal by the attorney of the 
property and affairs of the donor ; 

(ii) the rendering of accounts by the attorney and the 
production of the records kept by him for the purpose ; 

(iii) the remuneration or expenses of the attorney, 
whether or not in default of or in accordance with any 
provision made by the instrument, including directions 
fw the repayment of exmive  or the payment of addi- 
tional remuneration ; 

(c) require the attorney to furnish information or produce 
documents or things jn his possession as attorney ; 

(d) give any consent or authorisation to act which the attorney 
would have to obtain from a mentally capable donor ; 

(e) authorise the attorney to act sa as to benefit himself or other 
persons than the donor otherwise than in amdance  with 
section 3(3) and (4) (but subject t~ any conditions or 
restrictions contained in the instrument) ; 

v) relieve the attorney wholly or partly from any liability which 
he has or may have incurred on account of a breach of 
his duties as attorney. 

(3) On application made for the purpose by or on behalf of the 
donor, the court shall confirm the revocation of the p e r  if satisfied 
that the donor has done whatever is necessary in law to effect an 
express revocation of the power and was mentally capable of revok- 
ing a power of attorney when he did so (whether or not he is so 
when the court considers the application). 

76 



EXPLANATORY NOTES 

Clause 8 

1. This clause explains the court’s functions in relation to an enduring 
power once the instrument has been registered. It implements reccnnmenda- 
tions in paragraph 4.83 of the Report. 

2. Subsection (2) enables the court to determine any question as to the 
meaning or effect of the instrument and enables it to give directions as to the 
attorney’s management of the donor’s property and affairs, the rendering of 
accounts by the attorney and the attorney’s remuneration or expenses. The 
court will also be able to consent to or authorise transactions which, though 
authorised by the power, the attorney would otherwise be unable to carry 
out either because they need the donor’s informed consent or because they 
exceed the limited. power given the attorney in subsections (3) and (4) of 
clause 3 to benefit persons other than the donor. 

3. Subsection (3) enables the court to confirm purported revocBtiom of 
the power by the donor. This matter is discussed in paragraphs 4.72 to 4.74 
of the Report. 
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1983 c. 20. 

(4) The murt shall cancel the registration of an instrument regis- 
tered under section 6 in any of the following circumstances, that is 
to say- 

(U) on confirming the revocation of the power under subsection 
(3) above or receiving notice of disclaimer a d e r  section 
7(1Kb) ; 

(b) on giving a direction revoking the power on exercising any 
of its powers under Part VII of the Mental Health Act 
1983 ; 

(c) on being satisfied that the donor is and is likely to remain 
mentally capable ; 

(4 on being satisfied that the power has expired or has been 
revoked by the death or bankruptcy of the donor or the 
death, mental incapacity or bankruptcy of the attorney or, 
if the attorney is a body corporate, its winding up or dis- 
solutim ; 

(e) on being satisfied that the power was not a valid and sub- 
sisting enduring power when registration was effected : 

(0 on being satisfied that fraud or undue pressure was used to 
induce the donor to create the power ; or 

(g) on being satisfied that, having regard to all the Arcurnstances 
and in particular the attorney’s relationship to or connec- 
tion with the donor, the attorney is unsuitable to be the 
donor’s attorney. 

( 5 )  Where the court cancels the registration of an instrument on 
being satisfied of the matters specified in paragraph (f) or (8) of sub- 
section (4) above it shall by order revoke the enduring power in 
question. 

(6) On the cancellation of the registration of an instrument under 
subsection (4) above except paragraph (c) the instrument shall be 
delivered up to be cancelled, unless the court otherwise directs. 
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Clause 8 (continued) 

for the consequences of cancellation. 
4. Subsections (4) to (6) provide for cancellation of the registration and 
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Protection 
of attornay 
and third 
persons 
where power 
invalid or 
revokcd. 

1925 c. 20. 

Protection of attorney and third parties 

9.41) Subsections (2) and (3) below apply where an instrument 
which did not create a valid power of attorney has been registered 
under section 6 (whether or not the registration has been can- 
celled at the time of the act or transaction in question). 

(2) An attorney who’ acts in pursuance of the power shall not 
incur any liability (either to the donor or to any other person) by 
reason of the non-existence of the power unless at the time of 
acting he knows- 

(a) that the instrument did not create a valid enduring power ; 
or 

(b) that an event has occurred which, if the instrument had 
created a valid enduring power, would have had the effect 
of revoking the power ; or 

(c) that, if the instrument had created a valid enduring power, 
the power would have expired before that time. 

(3) Any transaction between the attorney and another person 
shall, in favour of that person, be as valid as if the power had 
then been in existence, unless at the time of the transaction that 
person has knowledge of any of the matters mentioned in sub- 
section (2) above. 

(4) Where the interest of a purchaser depends on whether a 
transaction between the attorney and another person was valid by 
virtue of subsection (3) above, it shall be conclusively presumed 
in favour of the purchaser that the transaction was valid if- 

(a) the transdm between that person and the attorney was 
completed within twelve months of the date on. which the 
power came into operation ; or 

(b) that person makes a statutory declaration. before or within 
three months after the completion of the purchase, that 
he had no reason. at the time of the transaction to doubt 
that the attorney had authority to dispose of the property 
which was the subject of the transaction. 

(5) Schedule 2 shall have effect to confer protection in cases 
where the instrument failed to create a valid enduring power and 
the power has been revoked by the donor’s mental incapacity. 

(6) In this section ‘‘ purchaser ” and “ purchase ” have the meanings 
specified in section 2050) of the Law of Property Act 1925. 
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Clause 9 

1. This clause confers protection upon attorneys and third parties in 
particular circumstances where the instrument either did not create any 
power of attorney or created merely an ordinary power. Such protection 
is additional to that given by section 5 of the Powers of Attorney Act 
1971 and implements the recammeadations in paragraphs 4.86 to 4.88 of 
the Report. 

2. Subsections (2) and (3) confer protection in cases where the instru- 
ment, although registered, created no power at all. An example of this 
would be where the donor lacked the mental capcity to create the power 
at the outset. 

3. Subsection (4) confers a measure of protection upon a person who 
purchases from the third party who dealt with the attorney. (This is referred 
to in the final sentence of paragraph 4.88 of the Report.) 

4. Subsection ( 5 )  provides that Schedule 2 will confer protection in 
cases where the instrument created merely an ordinary power. 

5. Subsection (6) defines " purchaser " and " purchase " for the purposes 
of this clause. 
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Supplementary 

lO.--(l) The provisions of Part VI1 of the Mental Health Act 1983 
(relating to the Court of Protection) specified below shall apply to 
persons within and proceedings under this Act in accordance with 
the following paragraphs of this subsection and subsection (2) below, 
that is to say- 

(a) section 103 (functions of Visitors) shall apply to persons 
within this Act as it applies to the persons mentioned in 
that section ; 

(b) section 104 (powers of judge) shall apply to proceedings 
under this Act with respect to persons within this Act as it 
applies to the proceedings mentioned in subsection (1) of 
that section ; 

(c) section 105(1) (appeals to nominated judge) shall apply to 
any decision of the Mastex of the Court of Protection or 
any naminated officer in proceedings under this Act as it 
applies to any decision to which that subsection applies and 
an appeal shall lie to the Court of Appeal from any deci- 
sion of a nominated judge whether given in the exercise 
of his original jurisdiction or on the hearing of an appeal 
under section 105(1) as extended by this paragraph ; 

(6) section 106 except subsection (4) (rules of procedure) shall 
apply to protxdmgs under this Act and persons within this 
Act as it applies to the proceedngs and persons mentioned 
in that section. 

(2) Any functions conferred or imposed by the provisions of the 
said Part VI1 applied by subsection (1) above shall be exercisable 
also for the purposes of this Act and the persons who are “within 
this Act” are the donors of and attorneys under enduring powers 
of attorney whether or not they would be patients for the purposes 
of the said Part VII. 

(3) In this section “ nominated judge ” and “ nominated officer ” 
have the same meanings as in Part VI1 of the Mantas Health Act 
1983. 

Application 
of Mental 
Heakh Act 
provlsions 
relating to 
the court. 
1983 c. 20. 
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Clause 10 

This clause applies certain provisions of the Mental Health Act 1983 to 
persons " within ", and proceedings under, the Bill. These provisions relate 
to the functions of Visitors, the powers of the judge, appeals and rules of 
procedure. 



Enduring Powers of Attorney 

11.41) An instrument which appoints more than one person to 
be an attorney cannot create an enduring power unless the attorneys 
are appointed to act jointly or jointly and severally. 

Application 
to joint 
andjoint 

attorneys. and 

(2) This Act, in its application to joint attorneys, applies to them 
collectively as it applies to a single attorney but subject to the modifi- 
cations specified in Part I of Schedule 3. 

(3) This Act, in its application to joint and several attorneys, 
xpplies with the modifications specified in subsections (4) to (6) below 
and in Part I1 of Schedule 3. 

(4) A failure, as respects any one attorney, to comply with the 
requirements for the creation of enduring powers, shall prevent the 
instrument from creating such a power in his case without however 
affecting its efficacy for that purpose as respects the other or others 
or its efficacy in his w e  for the purpose of creating a power of 
attorney which is not an enduring power. 

(5 )  Where one or more but not both or all the attorneys makes 
or joins in making an application for registration of the instrument 
then- 

(a) an attorney who is not an applicant as well as one who is 
may act pending the initial determination of the application 
as provided in seation l(2) (or under section 5 ) ;  

(b) notice of the application shall also be given under Schedule 1 
to the other attorney or attorneys ; and 

(c) objection may validly be taken to the registration on a ground 
relating to an attorney or to the power of an attorney who 
is not an applicant as well as to one or the power of one 
who i5 an applicant. 

(6) The court shall not refuse under section 6(5) to register an 
instrument because a ground of objection to an attorney or power is 
established if an enduring power subsists as respects some attorney 
p h o  is not affected thereby but shall give effect to it by the pre- 
scribed qualification of the registration. 

(7) The court shall not cancel the registration of an instrument 
under section 8(4) for any of the causes vitiating registration speci- 
fied in that subsection if an enduring power subsists as respects 
some at tmey who is not affected thereby but shall give effect to 
it by the prescribed qualification of the registration. 

(8) In this ~ctim- 
" prescribed " means prescribed by d e s  of the court ; and 
" the requirements for the creation of enduring powers '' means 

the provisions of section 2 other than subsections (10) to 
(12) and of regulations under subsection (2) of that section. 

81 



EXPLANATORY NOTES 

Clause 11 

This clause applies the provisions of the Bill to cases where the instrument 
provides for the appointment of either joint or joint and several attorneys. 
This implements paragraphs 4.91 to 4.98 of the Report. 
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Powers of 
Lord 
Chancellor 
to modify 
pre: 
registration 
requirements 
in certain 
cases. 

12.-(1) The Lord Chancellor may by order exempt attorneys 
of such descriptions as he thinks fit from the requirements of this 
Act to give notice to relatives prim to registration. 

(2) Subject to subseotion (3) below, where an order is made: under 
this section with respect to attorneys of a s e e d  description 
then, during the currency of the order, this Aot shall have effect 
in relation to any attorney of that description with the omission 
of so much of section 4(3) and Schedule 1 as requises notice of an 
application for registration to be given to relatives. 

(3) Notwithstanding that an attorney under a joint or joint and 
several power is of a description specified a current order under 
this section, subsection (2) above shall not apply in relation to him 
if any of the other attorneys under the power is not of a description 
specified in that (YT d e r  current d e r  under this section. 

(4) The power to make an order under this section shall be 
exercisable by statutory instrument which shall be subject to annul- 
ment in pursuance of a resolution of either Horn0 of Parliament. 
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Clause 12 

This clause enables the Lold Chancellor to exempt certain attorneys 
from the need to notify relatives prior t~ registration. This implements the 
recommendation in paragraph 4.43 of the Report. 
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Intcrpre- 13.-(1) In this Act- 
tation, 
short title, 
commence- 
ment and 
extent. 
1983 c.  20. 

“‘the court”, in relation to any functions under this Act. 
means the authority having jurisdiction under Part I1 of 
the Mental Health Act 1983 ; 

“ enduring power ” is to be construed in, accordance with section 
2 ;  

“ mentally incapable ” or ‘‘ mental incapacity ”, except where 
it refers to revoation at common law, means, in relation 
to any person, that he is: incapable by reason of mental 
disordtx of managing and administwing his property and 
affairs and “mentally capable” and “mental capacity” 
shall be construed accordingly ; 

“mental disorder ” has the same meaning as it has in the 
Mental Health Act 1983 ; 

“ notice ” means notice in writing ; 
“ rules of the court ” means rules under Part VI1 of the Mental 

Health Act 1983 as applied by section 10 ; 

1932 c. 48. 

1906 c. 55. 

“ statutory maximum ” has the meaning given by section 74(1) 
of the Criminal Justice Act 1982 ; 

“ trust corporation ” means the Public Trustee M a corporation 
either appinted by the High Court or a county court 
(according to their respective juridictiom) in any particular 
m e  to be a trustee or entitled by rules under s&m 4(3) 
of the Public Trustee Act 1906 to act as custodian trustee. 

(2) Any question arising under or for the purposes of this Act 
as to what the donor of the powex might at any time be expected 
to do shall be determined by assuming that he had N 1  mental 
capacity at the time but otherwise by re€mw to the circumstances 
existing at that time. 

(3) This Act may be cited as the Enduring Powers of Attorney 
Act 1983. 

(4) This Act shall come into force at the end d the period of 
two months beginning with the day on which it is pd. 

(5) This Act extends to England and Wales only except that 
sectioll 7(3) and section lO(1Xb) so far as it applies section 104(4) 
of the M e n d  Health Act 1983 extend also to Scoltland and 
Nothern Ireland. 
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Clause 13 

1. This clause provides for the interpretation of various expressions used 
in the Bill. It also provides for the short title, mrnmencment and extent. 

2. In subsection (1) the definition of the expression ‘‘ mentally incapable ” 
makes reference to revocation at m m m  law. This point is mentioned at 
footnote 58 to the Report. 



Section 4. 

Enduring Powers of Attorney 

S C H E D U L E S  

SCHEDULE 1 
NOTIFICATION PRIOR TO REGISTRATION 

PART I 
DUTY TO GIVE NOTICE TO RELATIVES AND DONOR 

Duty ro give mtice to relatives 
1. Subject to p a g r a p h  3 below, before making an application for 

registration the attorney shall give notice of his intention to do so 
to all those persons (if any) who are entitled to receive notice by 
virtue of paragraph 2 below. 

2.-(1) Subject to the limitations contained in subparagraphs 
(2) to (4) below, persons of the following classes (referred to in this 
Act as “ relatives ”) are entitled to receive notice under paragraph 1 
abve- 

(0) the donor’s husband or wife ; 
(b) the donor’s children ; 
(c) the donor’s parents ; 
(4 the donor’s brothers and sisters, whether of the whole or 

(e) the widow or widower of a child of the donor ; 
(f) the donor’s grandchildren ; 
(g) the children of the donor’s brothers and sisters of the whole 

(A) the children of the donor’s brothers and sisters of the half 

(i) the donor’s uncles and amts of the whole blood ; and 
(i) the children of the donor’s uncles and aunts of the whole 

half blood ; 

blood ; 

b l d  ; 

blood. 

(2) A person is not entitled to receive notice under paragraph 1 

(U)  his name and address is not known to the attorney and 

(b) the attorney has reason to believe that he has not attained 

above if- 

cannot be reasonably ascertained by him ; or 

eighteen years or is mentally incapable. 

(3) Except where sub-paragraph (4) below applies, no more than 
three persons are entitled to receive notice under paragraph 1 above 
and, in determining the persons who are so entitled, persons falling 
within class (U) of sub-paragraph (1) above are to be preferred to 
persons falling within class (b) of that sub-paragraph, persons fall- 
ing within class (b) are to be preferred to persons falling within 
class (c) of that sub-paragraph ; and so on. 
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Schedule 1 

1. This Schedule contains the provisions as to notifying the donor nnd 
his relatives with which the attorney must comply before applying for 
registration (clause 4(3)). These provisions implement paragraphs 4.37 to 
4.42 and 4.97 of the Report. 

2. Paragraphs 1 to 3 deal with the notim to the relatives. 
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(4) Notwithstanding the limit of three specified in sub-paragraph 

(0) there is more than one person falling within any of classes 

(b) at least one of those persons would be entitled to pxeive 

then, subject to sub-paragraph (2) above, all the persons falliig 
within that class are entitled to receive notice under paragraph 1 
above. 

(3) above, where- 

(a) to (j) of sub-paragraph (1) above ; and 

notice under paragraph 1 above ; 

3 . 4 1 )  An attorney shall not be required to give notice under 
paragraph 1 above to himself or to any other attorney under the 
power who is joining in making the application, notwithstanding that 
he or, as the case may be, the other attorney is entitled to receive 
notice by virtue of paragraph 2 above. 

(2) In the case of any person who is entitled to receive notice 
under p a r a e p h  1 above, the attorney, before applying for registra- 
tion, may make an application to the court to be dispensed from 
the requirement to give him notice ; and the court shall grant the 
application if it is satisfied- 

(U) that it would be undesirable or impracticable for the attorney 

(b) that no useful purpose is likely to be served by giving him 
to give him notice ; or 

notice. 

Duty to give notice to donor 

4 . 4 1 )  Subject to sub-paragraph (2) below, before making an 
application for registration the attorney shall give notice of his 
intention to do so to the donor. 

(2) Paragraph 3(2) above shall apply in relation to the dmar as it 
applies in relation to a person who is entitled to receive notice under 
paragraph 1 above. 
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Schedule I (continued) 

3. Paragraph 4 deals with the notice to the donor. 

93 



Enduring Powers of Attorney 

PART 11 

(hl"ENTS OF NOTICES 

5. A notice to relatives under this Schedule- 
(a) shall be in the prescribed fm ; 
(b) shall state that the attorney proposes to make an application 

to the Court of Protection for the registration of the instru- 
ment creating the enduring power in question ; 

(c) shall inform the person to whom it is given that he may 
object to the proposed registration by notice in writing to 
the Court of Prowtion before the expiry of the period of 
one month beginning with the day on which the notice under 
this Schedule was given to him ; 

(d) shall specify, as the grounds on which an objection to registra- 
tion may be made, the grounds set out in section 6(4). 

6. A notice to the donor under this Schedule- 
(U) shall be in the prescribed form ; 
(b) shall contain the statement mentioned in paragraph 5(b) 

above ; and 
(c) shall inform the donor that, whilst the instrument remains 

registered, any revocatioIl of the power by him will be 
ineffective unless and until the revocation is confirmed by 
the Court of Protection. 
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Schedule I (continued) 

and the donor. 
4. Paragraphs 5 and 6 relate to the contents of the notices to relatives 
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PART In 
DUTY TO GIVE NOTICE TO @HER ATTORNEYS 

7.-(1) Subject to sub-paragraph (2) below, before making an 
application for registration an attorney under a joint and several 
power shall give notice of his intention to do so to any other attorney 
under the power who is not joining in making the application ; and 
paragraphs 3(2) and 5 above shall apply in relation to attorneys 
entitled to receive notice by virtue of this paragraph as they apply 
in relation to persons entitled to receive notice by virtue of para- 
graph 2 above. 

(2) An attorney is not entitled to receive notice by virtue of this 
paragraph if- 

(U) his address is not known to the applying attorney and can- 

(b) the applying attorney has reason to believe that he has not 
not reasonably be ascertained by him ; or 

attained eigbteen years or is mentally incapable. 

PART Iv 
SUPPLEMENTARY 

8 . 4 1 )  For the purposes of this Schedule an illegitimate child shall 
be treated as if he were the legitimate child of his mother and 
father. 

(2) Notwithstanding anything in section 7 of the Interpretation 
Act 1978 (construction of references to service by post), for the 
purposes of this Schedule a notice given by post shall be regarded as 
given on the date on which it was posted. 

1978 c. 30. 
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Schedule 1 (continued) 

5 .  Paragraph 7 relates to the notification of joint and several attorneys 
who are not themselves applying for registration. 

6. Paragraph S(1) uses the terms “ legitimate ” and “ illegitimate ”. In 
our Repwt on Illegitimacy (Law Cum. No. 118) we recommended (para- 
graph 4.51) that these terms sholuld cease to be used as terms of art and 
that the terms “ marital ” and “ non-marital ” should be used in their stead. 
Accordingly we would hope that, in the event of the draft legislation attached 
to that Report being enacted before this present Bill, the terms “marital” 
and “ non-marital ” would be used in preference to the terms “ legitimate ” 
and “ illegitimate ”. 
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Section 9. SCHEDULE 2 

FURTHER PROTECTION OF AITORNEY AND THIRD PERSONS 
1. Where- 

(0) an instrument framed in a fm prescribed under section 
2(2) creates a power which is not a valid enduring power ; 
and 

(b) the power is revoked by the mental incapacity of the donor, 
paragraphs 2 and 3 below shall apply, whether or not the instru- 
ment has been registered. 

2. An attolmey who acts in pursuance of the power shall not, by 
reason of the revocation, incur any liability (either to the donor 
or to any other person) unless at the time d acting he knows- 

(a) that the instrument did not create a valid enduring power ; 

(b)  that the donor has become mentally incapable. 
and 

3. Any transaction between the attorney and another person 
shall, in favour of that person, be as valid as if the power had then 
been in existence, unless at the t h e  of the transaction that person 
lalows- 

(a) that the instrument did not create a valid ordinary power ; 

(b)  that the donor has become mentally incapable. 
and 

4. Section 9(4) shall apply for the pusposes of determining whether 
a tramaction was valid by virtue: of paragraph 3 above as it applies 
for the purposes of determining whether a transaction was valid 
by virtue of section 9(3). 
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Schedule 2 

See note 4 under clause 9. 
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Enduring Powers of Attorney 

SCHEDULE 3 
JOINT AND JOINT AND SEVERAL ATTORNEYS 

PART I 
JOINT ATTORNEYS 

1. In section 2(7), the reference to the time when the attorney 
executes the instrument shall be read as a reference to the time 
when the second or last attorney executes the instrument. 

2. In section 2(9) and (lo), the reference to the attorney shall 
be read as a reference to any attorney under the power. 

3. In section 5(2), references to the attorney shall be read as 
including references to any attorney under the power. 

4. Section 6 shall have effect as if the ground of objection to the 
registration of the instrument specified in subsection (4)(e) applied 
to any attorney under the power. 

5. In section 8(2), references to the attorney shall be read as 
including references 

6.  In section 8(4). references to the attorney shall be read as includ- 
ing references to any attorney under the power. 

any at tmey under the power. 

PART 

JOINT AND SEVERAL A~ORNEYS 
7. In section 2(10), the reference to the bankruptcy of the 

attorney shall be construed as a reference to the bankruptcy of 
the last remaining attorney under the power; and the bankruptcy 
of any other attorney d e r  the power shall cause that person 
to cease to be attorney, whatever the c i r c w w  of the bank- 
l-UPtCY. 

8. The restriction upon disclaimer imposed by section 4(6) applies 
only to those attorneys who have reason to believe that the donor 
is or is becoming mentally incapable. 
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Schedule 3 

This Schedule provides (in cases where the instrument makes provision for 
the appointment of either joint or joint and several attorneys) for modifica- 
tions to the general application by clause 11 of the provisions of the Bill. 
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List of those who commented on Working Paper No. 69 

The Association of Police Officers in England, Wales and Northern Ireland 
Messrs. Brignall, White & Orchard 
The Building Societies Association 
The Court of Protection 
The Department of Health and Social Security 
Mr. G. A. Dunn 
Sir Leslie Farrer 
Mr. G. E. Garrett 
The Hon. Mr. Justice Goulding 
The Holbrn Law Society 
The Inland Revenue 
The Institute of Chartered Secretaries and Administrators 
The Justices’ Clerks’ Society 
The Law Society 
The Law Society of Scotland 
Mr. W. A. Leitch 
Mr. D. J. Little 
The Lord Chancellor’s Visitors Office 
Macf arlanes 
Dr. E. A. Marshall 
The National Association for Mental Health 
The Official Solicitor 
Mr. A. A. Preece 
The Public Trustee 
Mr. P. H. Race 
The Royal College of Psychiatrists 
The Scottish Law Commission 
The Senate qf the Inns of Court and the Bar 
Mr. D. W. Shorey 
Mr. M. Sladea 
Mr. D. L. Taylor 
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APPENDIX C 

SPECIMEN FORM OF ENDURING POWER OF ATTORNEY 

THIS ENDURING POWER OF ATTORNEY is made this ...... day of 
19 ...... by AB of 

I appoint CD of 
ar [CD of 
and EF of jointly or (jointly and severally)] 
to be my attorney@) for the purposes of the Enduring Powers of Attorney 
Act 1983 [with general authority to act on my behalf] (U) or [with aubhority 
to do the following on my behalf] (b) 

in relation to [all my property and affairs] or [the following property and 
affairs] 

(subject to the following restrictions and conditions) 
(Here add any further provisions) (c) 

I intend that this power shall continue even if I become mentally incapable. 
I have read the notes which accompanied and explained this document. 

I N  WITNESS etc., (Execution by donor) 

I/We, the attorney(s) named in this power understand that under the 
Enduring Powers of Attorney Act 1983 I/we have a duty to register the 
instrument (4 and have a limited power (subject to any restrictions or con- 
ditions specified in this instrument) to make gifts of property (e) or 
otherwise to benefit myself / ourselves and other persons (f) 

IN WITNESS etc., (Execution by attorney@)) 
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Notes 
(a) If general authority is given, section 3 of the Enduring Powers of 

Attorney Act 1983 (the Act) will have the effect, subject to any 
restrktions or conditions specified in the instrument, of enabling 
the attorney to do anything the donor can do by an attorney includ- 
ing, for example, selling any house or other property belonging to 
the donor. He will be able to make gifts and use the donor’s 
property to benefit himself or others, but only to the extent described 
in notes (e) and (f) below. 

(b) If this alternative of giving only limited authority is adopted, the 
attorney will be able to do only the things specified. However, he 
will be able to make gifts and use the donor’s property to benefit 
himself or others, but only to the extent described in notes (e) and 

(c) These further provisions can include, for exampie, a provision for 

(d) The dutv to reeister the instrument arises under section 4 of the Act 

(f) below. 

paying the attorney for his services as attorney. 

as swod as the-attorney has reason to believe the donor is becoming 
or has become mentally incapable of managing his affairs and is a 
duty to register (or join with the other joint attorneys in registering) 
the instrument with the Court of Protection. The Act contains 
requirements for the notification of the donor and his relatives by 
the attorney before the instrument can be registered. Details of 
these requirements are available from the Court of Protection. 

The donor’s property can only be given away within the limits set 
out in section 3(4) of the Act but it includes power (within those 
limits) for  the attorney to benefit himself by gifts. The donor can 
attach conditions to these powers or restrict them further than 
those limits by inserting the conditions or restrictions in the in- 
strument at the place indicated for any restrictions or conditions. 

The donor’s property can be used to benefit other persons, in- 
cluding the attorney, within the limits set out in section 3(3) of the 
Act. See also note (e) above as to further restrictions or con- 
ditions. 
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