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PART I
INTRODUCTION

1.1 This Supplement aims to give an up-to-date picture of the
orders eade in respect of children in the three largest custody
jurisdictions. The information collected is intended to complement the
analysis of the law contained in the Working Paper on Custody.l
Specifically, we examine the award of custody and access on diverce, in
proceedings between parents under the Guardianship of Minors Act 1971
and between spouses under the Domestic Proceedings and Magistrates’
Courts Act 1978,

1.2 In Part 11 we look at the background to applications to
domestic and county courts which result in custody orders and Part II§
considers the role of the court in raising the issue of custody. Part IV
analyses the available statistics on the award of custody between parents
and spouses and discusses a number of factors underlying the figures. In
particular the prevalence of orders giving custody to women Is considered.
In Part V we turn to regional differences in the use by the divorce courts
of their power to award joint custedy. The eifect of a joint custody order
on the residence of the children involved is also examined. This Part
ends by looking at the use by courts, other than divorce courts, of the
power to order that the patent or spouse who is not living with the child
retains some or all of the parental rights and duties jointly with the
person caring for the child. The subsequent Parts deal with court practice
in respect of access orders, custody orders in favowr of non-parents,
committals to local authority care and supervision orders. Where
necessary, graphs, tables and maps have been collected in the Appendix.

1 (1986) Working Paper No, 96.



{a) County Courts

1.3 1985 was the first year in which records of custody and access
orders made by the divorce courts were compiled from court returns by
the Lord Chancellor's Department. We draw upon these statistics and the
more detailed returns of ten courts which were supplied to us over a three
month peried during that year giving information concerning nearly 3,000
children subject to custody orders.2 These courts were selected, in the
light of the national returns, to give a fuller picture of the practice of a
set of contrasting courts.3 Additionaily, during early 1986 we carried out
eleven interviews with judges who regularly deal with children's cases.
Most of the interviews were conducted in courts other than (but with
broadly similar results to) those which took part in our three month
survey. Ajl but one of the judges were male and, except in one court,
they were interviewed separately.

1.4 County court returns of orders made under the Guardianship of
Minors Act 1971 were also collected by the Department in 1985, Again,
we supplemented these statistics with a more detailed survey of ten
courts,a although the gquantity of business was small., Interviews with

three judges were carried out to shed some light on the numerical trends.

2 The survey returns were collected by different methods: in several
cases they were collected for us by the courts concerned, in others
copies of orders made were supplied to us and, in the remainder, we
visited the courts to take information from the files,

3 The courts which took part were those at Aldershot and Farnham,
Ailtrincham, Bow, Exeter, Durham, Guildford, Manchester,
Middlesbrough, Wandsworth and the Principal Registry of the Family
Division.

[ All but two of these courts were the same as those which took part
in the divorce survey: Cambridge replaced Exeter and Lambeth
replaced Bow.



{b) Domestic Courts

1.5 The domestic court survey was conducted over a three month
period of 1985 in a region where the rate of recourse to domestic
courts is amongst the highest in the r:ountn.r.5 The survey had two main
aims. First, it set out to examine the treatment and outcome of
individual cases involving children. Information was obtained by means
of individual case returns. Record was made of every case heard during
the survey period, a total of 345 applications under the 1971 and 1978
Acts, Although the total number of cases is relatively small and the
survey was restricted to one part of the country, it provides the first
available detailed information about the award of custody in domestic
courts. Secondly, the survey aimed to add considerably to the information
given by official returns in respect of domestic court business and thus to
provide a more detailed picture of the pattern of use of domestic courts.
This information was obtained by means of weekly returns, based loosely
on the annual returns which each court is required to make to the Home
Ofiice,

1.6 interviews were conducted with ten magistrates drawn from
the domestic panels of five of the six courts which took part in the
survey. Three pairs of magistrates were interviewed, the other four
individually. S5ix women magistrates were interviewed and four men.

These interviews took place in September and October 1985,

{c) Solicitors' Interviews

1.7 interviews were conducted with 26 solicitors practising in the
domestic courts which participated in the survey. The solicitors varied in

age and experience. As regards the selection of solicitors to be

5 The participating courts were: Darlington, Durham, Hartlepool,
Sedgefield, Sunderland and Teesside.



interviewed, suggestions were obtained by means of impromptu telephone
calls to clerks to the justices in the survey courts. [t was hoped that by
this means a sample would be obtained whose main common characteristic

was regular attendance at the domestic court.

1.3 Many of the guestions to solicitors were concerned with the
attitudes and behaviour of lay clients and it may be important to note the
influence of regional factors. Certainly, most solicitors interviewed in
the North East at some point mentioned certain characteristics of the
region which they regarded as potentiaily significant in relation to the
matters under discussion.  Thus, frequent reference was made to the
current high levels of unemployment in the North East, and to continuing
working-ciass adherence to sex-role stereotypes traditionally assoclated
with the heavy industries and physically demanding labour on which the
region formerly depended. In view of these perceptions on the part of
solicitors and the relatively heavy use of magistrates' courts in the North
Eas;t,6 nine interviews were conducted for comparative purposes in
Plymouth and East Cornwall. As in the North East, the selection of
solicitors was by means of suggestions obtained from clerks to the
justices. Interviews in the North East were conducted in the period from
March to May 1985, and in the South West in July and August 1935,

1.9 Thus, it can be seen that our information is based on analysis
of statistical returns, relatively small samples from court files and
interviews with a selection of legal practitioners.. The court surveys
provide only examples of certain courts’' results over a short period of
time and might not be indicative even of these courts' usual practices or
representative of the region in which they work. AMoreover, in the field

[ See paras, 2.16 - 2.17.



of custody and access, where decisions depend en what is 'best’ for the
(:hild7 and turn: on the facts of each case, it is not possible to draw firm
conclusions about the courts' approaches. We have not been able to
examine individual cases in depth. Finally, the interviews carried out can
only provide accounts of the impressions of the practitioners involved.
Nevertheless, we hope that the results in our paper form a helpiul
addition to existing research by drawing attention to issues of current and

practical importance.

1.10 In this paper we have not found it necessary to distinguish
between the efiect of 'custody* orders made on divorce and 'legal custody’
orders made under the 1971 and 1978 Acts. According to the solicitors
interviewed, clients do not appreciate any difference between the two
concepts. The solicitors’ view was that the distinction between custody

and legal custody is largely theoretical.8

1.11 We would like to express our gratitude for the assistance given
to us in the preparation of this paper. In particular we would like to
thank the President of the Family Division and the Lord Chancellor's
Department for granting us permission to appreach the judiciary and
giving access to court records. We are indebted to the judges,
magistrates and solicitors who participated in our study for generously
giving up their time and providing invaluable information. Thanks are

also due to the staff of the Statistical Branch of Lord Chancellor's

7 See Part VI of the Working Paper.

8 See Ibid., paras. 2.3% - 2.54; the distinction between joint custody
and orders for the retention of parental rights seems to be more
meaningful in practice: see paras. 5.41 - 5,45 below,



Department and in individual county and magistrates’ courts who supplied
much of our material and put up with our questioning. Most of all we are
grateful to the Law Commission for setting up this exercise and in
particular to Brenda Hoggett, the Law Cormnmissioner in charge of family
law, for her guidance,



PART 1l

WHO USES THE 1971 AND 1978 ACTS AND WHY?

2.1 Domestic courts make arcund 18,060 custody and access
orders each wa.au'.l Half of these are made following proceedings
between spouses for maintenance under the Domestic Proceedings and
Magistrates’ Courts Act 1978 {"the 1973 Act’ly In such proceedings the
court is required to consider whether to make a custody <:arder.2 The
remainder of these orders are made following applications for custody and
access under the Guardianship of Minors Act 1971 ("the 1971 Acth.
Additionally, in 1985, 2,336 custody and access orders were made by
county courts under the 1971 Act.3 This Part sets out the use made of
the 1978 and 1971 Acts during our survey and considers what may prompt
these applications. At the end of this Part we note regional differences
both in the number of applications made and in the choice of court to

which application is made under the 1971 Act.

i Excluding interim orders, Home Office Statistical Bulletin 24/85,
Table 2, It is likely that each case in which custody andfor access
was ordered has been counted as cne return. However rare cases in
which children are split up between their parents may have been
counted as two orders. More generally, each order may relate to
more than one child 5o that the exact number of children involved is
not known.

2 Section 8{(1) and (2).

3 1,757 of which were custody orders {with or without access), 558
were orders for access in favour of a parent of the child and 21 were
access orders in favour of grandparents {figures supplied by the Lord
Chancellor's Department).  These figures do not include orders
made by the Principal Registry of the Family Division, which also
has High Court jurisdiction under the 1971 Act, and made 2 orders
under that Act in 1984: Judicial Statistics Apnual Report 1984
(1985) Cmnd. 9599, Table 4.4,



A. Who Applies under the 1971 and 1978 Acts?

2.2 During the period of our domestic court survey, all 20%
applications for financial assistance under the 1978 Act were made by
wives.# 38%% of these cases involved children. 1190 financial orders were
made_,j 103 of which were in favour of wives with children. The progress
of the financial applications is set out in Table | in the Appendix. An
order for legal custody was made in 106 of the 107 applications involving
children which were completed during our survey. These cases are
considered in more detail later.6 It is not possible to judge precisely how
representative are our survey's results. One indicatlon suggests that an
unusually high proportion of spouses with children may have been
involved, During our survey the number of custody and access orders, as
a proportion of ail financial orders, was 94.596.7 For the whole of 193%
the proportion in these courts was 36%, whereas, nationally, the

3 156 applications were made under section 2, alleging, for example,
failure to provide reasonable maintenance for the applicant or a
child of the family., The remaining 53 (25%) applications were, for
consent orders, under section 6, in respect of payments which had
been agreed between the parties. This contrasts with the national
proportion of applications by consent (38%k Home Office
Statistical Bulletin 24/85, Table 2.

5 4%, or 4%, of which were consent orders. 57% of applications
under section 2 were withdrawn or adjourned and 3% were refused.
Solicitors interviewed oifered three reasons for the rate of
withdrawal: reconciliation, withdrawa! in favour of divorce
proceedings and agreement resulting in application for a consent
order, Withdrawal {(not including adjournments) accounted for 5%
of the total number of applications made under section 2 in 1984:
Home Qffice Statistical Bulletin 24/85, Table 2.

é See para. 2.8 pelow.

7 Excluding two custody/access orders which were made in cases
where no financial order was made.



sroportion was 66‘96.8 The lower figures for 1984 may refiect either a
higher proportion of childless spouses or & lesser propensity to make

custody or access orders in other courts.

2.3 Of the 136 applications to the domestic courts for custody and
access under the i971 Act, we only have detalils in respect of the 89 cases
which were cormpleted during the survey.9 These cases, 63% of which
involved legitimate children, comprised 74 custody and 15 access
applications. The appiicants and the order they sought are set out
overleaf in Table 3. The results are set out in more detail in Table 4 in
the Appendix, Nearly 80% of custody applications were by mothers.
However all of the access applications were by fathers of illegitimate
children.  Indeed 60% of fathers' applications concerned illegitimate
children, compared with 26% of mothers'.

1 Respectively, a further 20 and 242, custody/access orders were
made in cases where ho financlal order was made: Home Office
Statistical Bulletin 24/85, Table 2.

2 Although we do know that 83 (61%) of the total number of
applications were by mothers and that 93 (68%) related to
fegitimate children. 63% of all applications resulted in an order,
which compares with a proportion of 69% for England and Wales in
1984: Home Office Statistical Bulletin 24/85, Table 2. The latter
figure does not take into account adjournments. The success rate
of applications during our survey period is set out in Table 2. An
appreciably higher percentage of applications were withdrawn or
adjourned in respect of legitimate children than in respect of
illegitmate {00% as compared with 23%); it may be that
reconciliation and withdrawal in favour of divorce proceedings
operates in these cases, see n. 5.



Table 3 identity of Applicant and Status
. of Chiidren in Applications under
the 1971 Act.

Applicant and Crder

Sought Status of Children Subject to Orders
Legitimate filegitimate Totalm
Father - Custody 12 3 15
Father - Access 4] 15 i5
Mother - Custody 43 15 58
Mother - Access o it £
Total: 35 33 33
2.4 The survey of county court proceedings under the 1971 Act

found that 74% of the 68 applications which led to an order were made by
mothers. The applications led to 5% custody orders, 13 access orders and
one care committal, Our information is less detailed in this survey but
several of the results are similar to those found in the domestic courts,
Many more mothers' than fathers® applications led to their being awarded
custody.“ On the other hand, eight of the applications which resulted in
an order simply for access were by fathers and at least six of these

10 Each case may have involved more than one child. In one further
case (legitimate child) a father applied for custody to be awarded to
the mother and was himself granted access. Fathers made 7 cross-
applications, 5 for access {4 of which to an illegitimate child} and 2
for custody (1 of an illegitimate chiid). Mothers made 4 cross-
applications, all in respect of legitimate children, 3 for custody.

It The survey returns did not specify what an application was for in a
given case. 43 of the 52 applications by mothers resulted in a
custody order in the applicant’s favour, as opposed to 5 of the 16
applications by fathers. In three cases mothers made applications
in which custody was awarded to the father, and in three fathers'
applications mothers were awarded custody. The most likely
explanation for this result is that these cases were contested. The
number of contests was not collected in our survey.

16



concerned illegitimate children.lz in contrast to the domestic court
survey, the overall majority (81%) of applications concerned illegitimate
children and this may well reflect the areas in which the survey was

conducted., 13

2.5 To summarise, thereiore, all the applications under the 1978
Act were made by wives, mostly those with children. Fathers took the
initiative in more cases under the 1971 Act, particularly in respect of
illegitimate children and, in about 50% of their applications, were seeking
access. Nevertheless even under that Act the majority of apolicants

were mothers.

B. Factors influencing Applications Under the 1971 and 1978 Acts

2.6 A general theme which emerged from the interviews carried
out with judges, magistrates and solicitors was that a considerable
additiona! burden, particularly financial, is placed on the spouse who, on
separation, cares for the children. This observation is reflected in the
preponderance of cases involving children in the survey of the 1978 Act
and in the high proportion of maintenance orders made in Guardianship of
Minors Act cases.“’ Several solicitors added that financial orders in
domestic courts are sought not only out of financial need but also to give
psychological security to the applicant by formalising her position after
separation. Many commented that childless couples are oiten able to
come to some financial arrangement to tide them over until divorce
without the need for earlier domestic proceedings. In other cases, an

12 In one case the status of the children was unknown. In a further
five applications by mothers the only order was for access by the
father. All of these were in respect of illegitimate children.

13  See paras. 2,14 - 2,16, The status of only 59 children was recorded.
Applications in respect of legitimate children were made by both
mothers and fathers {5 and 6 cases respectively).

4 A maintenance order was made in 7 of the 3% cases in which a

custody order was made under the 1971 Act by magistrates in
respect of legitimate children.

1l



application for financial assistance under the 1978 Act may be prompted
by a feeling that it is too early in the matrimonial difficulties to

" ; 15
commmence divorce proceedings.

2.7 The solicitors' interviews indicated that the first suggestion
that a financial order be sought frequently comes from an external
agency. Almost all the solicitors interviewed in the North East deal with
a large number of clients who say that they have been advised by the
D.H.5.5. to consult a solicitor with a view to obtaining maintenance from
their spouses, Two North East solicitors independently estimated that at
least 30% of matrimonial proceedings and up to 90% of aif ilia.tie:m16 cases
are brought at the prompting of the D.H.S.5. and although other solicitors
did not attempt to place a figure on D.H.3.5. referrals there was general
agreement that they represent a large proportion of applicants for
maintenance. The Supplementary Benefits Handbook published by
D,H.S.5. states that, where a husband is unwilling to meet his liability to
maintain his wife, the latter is "given the option of taking her own
proceedings" but "the decision ... is entirely 2 matter for her."” Within
the North East, however, it emerged that attitudes and practices vary
from one D.H.5.5. office to another, and at the same office over pericds
of time. By contrast, in the interviews conducted in the South West, the
role of ihe D.H.5.5. in prompting proceedings was not a factor which most

15 Many solicitors anticipated a drop in the number of matrimonial
cases in the domestic court as a resuit of the reduction in the
minimum duration of marriage before which a petition of divorce
may be presented: Matrimonial and Family Proceedings Act 1984, s,

i6  Applications for maintenance in respect of illegitimate children
under the Affiliation Proceedings Act 1957,

17 {1984}, para. 13,11, In a survey in Sheffield in 1980 it was found
that the D.H.5.5. in some circumstances Yencourages wives to take
their husbands back to court annually to recoup the annuai shortfall
for the state" following increase in supplementary beneifit rates:
Smart, The Ties that Bind (1984}, p. 198.

12



solicitors immediately called to mind. From the point of view of the
D.H.5.5., there are two distinct functions to be performed by domestic
court proceedings. First, an order assists in establishing a claimant's
right to separate assessment of benefit by furnishing proof that a marital
separation has in fact occurred. Secondly, the drain on the public purse
may be reduced by recovering maintenance from men who have the
resources to maintain their families. However, there was general
agreement amongst sclicitors that maintenance awarded by the court is

seldom sufficient to lift the recipient off state benefits altogether.

2.8 As has been noted above, in cur survey of domestic courts the
proportion of applications under the 1978 Act which also result in a
custody order was remarkably high.18 The solicitors interviewed
reported that a custody order will invariably be sought In proceedings
under the 1978 Act even if there is no realistic prospect of dispute: a
custody order is *part of the package' for the client and will be requested
from the ceurt as a matter of course.19 Most considered that they would

be failing in their duty to clients if they did not 'tie up all the loose ends'
in this manner. Moreover, several solicitors added that by obtaining a

custody order in the magistrates' court the passage of later divorce
proceedings, particularly the children’s appointment, can be f{acilitated.
The approach of domestic courts to the award of custedy is considered in
Part IIL.

2.9 Alternatively, a mother or father of the child may seek
custady or access directly under the 1971 Act. The number of cases in
which an order is made to resolve a dispute seems to be smal!} in relation

18 See para. 2.2.
19  Nevertheless, the application forms suggested for use in the

domestic court de not contain provision for custody: Magistrates'
Courts {(Matrimonial Proceedings) Rules 1980, Forms !, 3 and 6.

13



to the total number of orders made.20 However solicitors reported that
in a larger percentage of cases - and a majority felt that it was a
considerably larger percentage - there is an initial dispute, after which
the intention to contest lapses so that the case proceeds to the making of
an unopposed order. There clearly remains a significant proportion of
cases in which there is never any likelihood of opposition to the order, so

that other reasons must be sought for the bringing of proceedings.

2.10 The solicitors interviewed find that it is comrmon for women 1o
want a custody order on separating from their husbands. The court order
is perceived as lending security to the child’s residence and providing
formal sanction for the family's new arrangements. Thus, if there is no
necessity for, or financial value in, an application under the 1978 Act,
proceedings will be brought under the Guardianship of Minors Act 1971,
In some cases there will be an vnderlying fear of the children's removal by
the other parent, Where this is not a factor, many solicitors prefer to
take advantage of an acquiescence in the current state of affairs by
applying for an agreed order; others advise proceedings only if the
husband has seriously threatened to take the children away.

2.11 As with applications under the 1978 Act, the practices and
attitudes of external agencies may have a bearing on the decision to bring
proceedings. In the North Eastern interviews the requirements of local
authority housing departments emerged as particularly relevant. On the
one hand, local authorities are anxious to avoid wasteiul allocation of
housing stock. Thus, a custody order is reguired in an attempt to ensure
that family-sized accommodation will not end up being occupied by only
one person. On the other hand, and solicitors tended to regard this as a
factor which looms large in the thinking of local authorities, a custody
order is regarded as a form of assurance that an assertion of marital

20  See para. 3.3, The same appears to be true under the 19738 Act
from the limited amount of information available (ibid.)

14



breskdown is not being used as a device to 'jump the queue’ and get the
whole family rehocused. Thus, there is an insistence on 'proof' of
separation (sometimes in the form of an order under the 1978 Act even
though a custody order has already been obtained under the 1971 A~xt) so
that the local authority does not subsequently find that the husband has
moved in with his wife and children after they have been rehoused on the
basis of the wife's assertion of marriage breakdown. As in the case of

the D.H.5.5,, practices vary from place to place and from time to time.

2.12 In contrast to the North Eastern interviews, the demands of
local housing authorities were not mentioned spontanecusly by any of the
solicitors interviewed in the Scuth West and, when prompted on this point,
most could not recall cases where housing department policy had been a
rmajor factor. Solicitors in the South West were more inclined to
attribute proceedings primarily to mothers' insecurity (about themselves
and their children) and the desire for ratification of the change in
circumstances. As with the supplementary benefit considerations, the
fow awareness of housing considerations in the South West may reflect
different social and economic conditions in the two regions, but cannot be

taken as evidence of different attitudes on the part of housing authorities.

2.13 Another factor which was commonly mentioned in the South
West but which only rarely emerged as a relevant consideration in the
North East was the wish to embody an agreement for child maintenance in
an order for the sake of a claim to tax relief. It seems that an
application under the 1971 Act is still seen as the most obvious pracedure
to use in the tax relief cases, notwithstanding the consent order provisions
of section 6 of the 1978 Act which do not require the case to be 'dressed
up' as a custedy application in which maintenance hangs on the coat tails
of the custody order. Proceedings will also be taken under the 1971 Act
if, as solicitors asserted is often the case, maintenance is sought only for
the child. Indeed, there was some evidence in the domestic court survey
of proceedings under the 1978 Act being withdrawn in favour of
proceedings under the 1971 Act when an agreement is reached that

maintenance should be paid only for the child.
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2.14 As is noted above, a large proportion of applications under the
1971 Act seem to involve illegitimate children. Where custody or access
is sought by the father of an illegitimate child, an order will theoretically
be necessary to compensate for his lack of parental rights.21 in the case
of iliegitimate children whose parents have been cohabiting, some
solicitors thought that the parents are much more likely than married
couples to sever all contact when the relationship ends. The more
common view, however, was that cohabitees exhibit much the same range
of behaviour in relation to their children as separated and divorced
couples, although unmarried fathers are often aware of and worried by
their lack of parental rights. Several judges and magistrates specifically
noted an increase in fathers' claims made after cohabitation has ceased.

2.15 There has been a large increase in the number of custody and
access orders made in county courts under the 1971 Act. In 1976 there
were only [9% orders made, including those for periodical payments and
concerning gua.rdiamsl'ﬁp.z2 In 1985 the number of custedy and access
orders rose to 2,336, Applications are concentrated in urban areas and,
most heavily, in London.  Such applications may be linked not only to
levels of cohabitation but also to applications for non-molestation and
custer orders made since the intreduction of the Domestic Violence and
Matrimonrial Proceedings Act 1976. Several judges explained that
custody or access applications may be made with the courts'
encouragement to attempt to get to the root of the problem which led to
an emergency application under the 1976 Act.

21  The parental rights and duties in respect of an illegitimate child
vest in the mother: Children Act 19735, 5. 85(7).

22 Judicial Statistics Annual Report 1976 {1977} Cmnd. 6875, Table C.9
(xl
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C. Regional Differences in the Choice of Court23

2,16 Use of domestic courts varies considerably across the country
with the highest number of applications concentrated in the North and
North Midlands, both in terms of absclute numbers and per head of the
pc’:puiatic':rl.z‘:l The respective use of the 1971 and 1978 Acts for custody
and access applications is broadly similar across the country, although the
1984 figure of 13,120 applictions under the 1971 Act was nearly 3,060
more than the total made under the 1978 f'—'\c'c.25 Amongst the county
courts the concentration of the relatively simall ameount of business is in
the South East.26 Nearly 60% of custody and access applications to
county courts under the 1971 Act were recorded in the South Eastern
Circuit, The largest returns were recorded in the London boroughs,
particularly Lambeth, in which approaching 500, or 20% of the total

number of county court custody and access orders, were made.

2.17 in discussing the choice between the magistrates' and county
cowrts in relation to proceedings under the 1971 Act the immediate
reacticn of almost all the North Eastern solicitors was to refer to the
difficulties in obtaining legal aid to go to the county court. Many
referred to the relative ease, in terms of time and work involved, with
which Assistance By Way of Representation (ABWOR) can be obtained for
magistrates' courts proceedings. Other factors mentioned in favour of
magistrates' courts were speed, familiarity, convenience (since solicitors

will often have other business in the same court), proximity, and a desire

23 Practice in respect of the overlapping jurisdictions in family
proceedings is being studied currently by the University of Bristol
Socio-Legal Centre for Family Studies.

24  Home Office Statistical Bulletin 24/85, Tables 6 and 7.

25  ibid., Table 6.

26  Figures supplied by the Lord Chancellor's Department.



to keep control of the case rather than pass it on to counsel. On the
other hand, several solicitors preferred to use the county court wherever
possible: they referred to the iack of consulting space or interview rooms
in magistrates' codrts, the absence in some courts of an appointments
system and the general unpleasantness of the atmosphere and physical
surrcundings in the public areas of some domestic court buildings, The
majority of sclicitors referred to the greater chance that a county court
judge would be prepared to go against the recommendation in a welfare
report or make some other 'Courageous’ decision. However in the North
East these factors may have little direct impact, given the influence of
legal aid considerations. Sclicitors in the South West held a broadly
similar range of opinions, although restrictions on legal aid tended not to

come to the fore.



PART I

WHY CUSTODY ORDERS ARE MADE

3.1 In this Part we take a closer look at the proportion of cases
before the domestic and divorce courts which are contested on custody to
a final hearing.l Secondly, we report on the attitudes of the judges and
magistrates interviewed towards making custody orders in the substantial
percentage of cases in which the award of custody is unopposed.  Finally,
we examine the approach of the divorce court to cases in which the

domestic court has previously made an order as to custody.

A. The Proportion of Contested Cases

3.2 Previous studies of divorce proceedings have indicated that
only a small proportion of cases are contested to a full hearing on
custody.2 The largest survey put the figure at 6%.3 To define what
constitutes a ‘contest’ for these purposes presents difficulty and 6% may

be an urldero:s.tima‘te.t'l Nevertheless, taking 6% of the total number of
children under 16 whose parents divorced in 1984, approximately 9,000

1 The county court survey of cases under the 1971 Act did not provide
infarmation on contests.

2 Maidment, A Study in Child Custody" {1976) 6 Fam. Law 196, 236
at p. 196, a study {'Keele't of 95 divorce petitions involving children
filed in 1973 in a North Midlands county court; Eekelaar and Clive
with Clarke and Raikes, Custody After Divorce {1977}, Family Law
Studies No. 1, Centre for Socio-Legal Studies, Wolfson College,
Oxiord, Chapter 6, a study {'Wolfson"t of 652 divorces involving
children in 1974, from a sample of 10 courts across the country. See
also Maidment, Child Custody and Divorce {1984), Chapter 3.

3 The Wolfson study, ibid.

3 Ibid., and see Eekefaar, “Children in Divorce: Some Further Data"
[19%2] ©.7.L.5. 63,
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children would have been involved in court-resolved custody dispu'ces.5
Moreover, a number of potential custody contests may have been resolved
in earlier proceedings under the 1971 or 1978 Acts. However the small
amount of information we obtained in our domestic court survey indicates
that there are few such disputes resolved at a full hearing in a

magistrates' court.

3.3 The domestic court survey involved 196 cases concerning
children which prloceeded to a court's determination on custody or
access.6 These cases resulted in 189 custody orders and three orders
simply for access; in three cases an access order was refused.7 106
custody orders were made under the 1978 Act, only one of which was
contested on custody at the hearing. 33 custody orders were made under
the 1971 Act, five of which involved custody disputes. Therefore, a total

of 6 cases {3%) were contested on custody at the final hearing.

The Role of the Court in Making Custody Orders
3.8 Domestic courts are required to consider whether to make a
custody order before dismissing, or making a final order on, a financial

5 148,600 children under 16 were involved in divorce in 1984
O.P.C.S. Monitor FM2 85/1, Table 8. This figure includes
annulments of marriage.

6 Including the cases where, on an application for financial relief
under the 1978 Act, the court is reguired to decide whether to
exercise its powers in respect of custody and access {section 3{1)
and {2},

7 All of which were applications by fathers for access to an
illegitimate child. In one further case under the 1978 Act, although
maintenance was ordered no order was made in respect of custody
of or access to the children {uncontested). in a study of 108
applications for custody dealt with by magistrates in Sheifieid over
& three month period in 1980, only six appeared to be contested:
Smart, The Ties that Bind {198%}, p. 210 and Table 9.8. All of the
contests were under the 1971 Act.
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application under the 1978 Act.8 It has aiready been noted in Part 119

that in our survey a custody order was made on all but one of the 167
applications for financial relief which involved spouses with children and
were not withdrawn or adjourned. Custody was ordered even in the two
cases in which the application for {inancial relief was rcefuseci.i0 In the
interviews, magistrates said that they expect to be asked to make a
custedy order in cases involving children,“ Many commented that they
would be concerned to know why a custody order was not being sought in
any case where this occurred, and would generally prefer to see the case

concluded by making such an order.l2

5 In applications for access under section 9 of the Guardianship
of Minors Act 1971 there is no obligation on the court te decide whether
to make a custody order.n In our survey there were 15 applications by
fathers {of illegitimate children) for access alone,m in nine of which the

5 . . .
court,! perhaps of its own mc;tl.mw,16 granted custody to the mother, in

8 Section 3{1) and {2},
9 Para. 2.2.

10 In these cases, as in all the cases in our survey, an order was hot
made for maintenance for the children under section 11.

Il And solicitors expect to ask for custody, see para. 2.8.

12 The prescribed form for {inancial orders includes provision for
custody and access orders:  Magistrates' Couwrts (Matrimonial
Proceedings) Rules 1380, Form 13,

13 The court may make "such order regarding ... custody of the minor
... as (it} thinks fit": in deciding any question relating to the child's
upbringing it is bound to give "first and paramount consideration” to
the child's weliare, which may, on the facts of the case, oblige it to
make a custody order: Guardianship of Minors Act 1971, 5. 1,

14  As to which, see Part VIA.

15  All the courts in our survey were prepared to grant custody on an
application for access.

16  However, custody may have been orally requested at the hearing by
one of the parties.
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addition to access for the father. In these cases access had been
uncontested, Of the other six cases, in three access alone was ordered
{uncontested) and in three more no order was made {two of which were
contested on access). Additionally as has been seen above,u in
applications to the county court for domestic violence injunctions the

court itself may suggest that an application is made for custody or access.

3.6 The practice of divorce courts in making custody orders must
be seen in the light of their duty to be satisfied as to the children's
arrangements before they may grant a decree absolute of di\ror-::v.e.18 Itis
most common for the children's appointinent to be held at the same time
as the decree nisi of divorce is granted. At the end of the appoinrtment
custody and access orders are made with the declaration of satisfaction.
As is discussed t)el(ww,19 in a proportion of cases a divorce court will make
no custody order of its own because it sees no reason to change a previous
court's order. However, even if no such order exists, a divorce court may
make no order as to custody or care and contro! of the children, so that,
efiectively in law, custody will remain equally held by the parents.20 We
found, in the six courts where this information was obtained, that no order
as to custody was made in 8.8% of cases involving children.m The
results varied from nil in one court to 16,3% in another and 12.3% in the

17  Para. 2.15.

18  As to which see the Part IV of Working Paper. For the exceptions to
the requirement of satisfaction, see the Matrimonial Causes Act
1973, s. 41{1)(b)ii) and (c)

19 Para. 3.9.

20 See Part IVB of the Working Paper.

21  From the courts at Aldershot, Altrincham, Bow, Exeter and

Manchester and the Principal Registry of the Family Division, a
total of 1,465 cases.
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Principal Registry of the Family Division, with no obvious pattern of
regional variation. Our returns are comparable with those found by

previous studies.22

3.7 it is clear, however, that a custody order will be made in the
vast majority of divorce cases. [t seems that only a small proportion of
these will be contested.23 In the interviews judges thought that an order
should be made unless a previous court's order is operative, or, according
to some, the children are nearly 16 vears old {and more commonly when
over that agel. The rationale for this practice seems to be tied to the
expression of satisfaction in the children's arrangements and, as one judge
put it, "it does no harm". Making no order, it was thought, may cause
difficulty, for example, about consent to medical treatment and could

itself even precipitate disputes over a chiid's custody in the future,

3.8 Our survey did not provide sufficient information on the cases
in which no order was made for us to be able to add to the list of relevant
factors set out by the earlier Wolison smdy.zz1 This study noted, as we
iound, that P.R.F.D, had a high number of such cases. From the few
cases which came before our scrutiny no pattern seems to emerge. From
the interviews with judges, there is some evidence of a 'nands off'
approach in some courts when the parties are amicable and no order is

made in preference to an order for shared care and control and/or joint

22  Keele (6%) and Wolison (8.8%), op, cit. n. 2, p. 199 and para. 5.11
respectively.

23  See para. 3.2 above and Part IVB.

24 Op. cit. n 2, paras. 5.12 - 5.1%. Suggested reasons for making no
order included the age of the child {over 16), the lack of requests for
custody by the parties, and the child’s residence abroad. However in
nearly half of the cases in their study no explanation could be
proffered.
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custoz:iy.25 We had anticipated that 'no order' cases might be particulariy
prevalent in respect of older childen because of their greater ability to
determine their own residence. However the highest incidence was found
in respect of children under 5.

C. The Relationship Between Divorce Courts and Domestic Courts

3.9 Previous studies have indicated that a magistrates' court may
previously have made a custody order in around a third of divorce cases
involving children.26 The Wolfson study found that the divorce court
made a new order in 18% of cases where there was a pre-existing
magistrates’ order but the order only differed from the magistrates' in 2%
of cases and, then, this was to "make adjustments in the light of later

de\relopments".27

310 As will be seen below, there is a willingness on the part of
some divorce courts to change a magistrates’ order to joint custody in
appropriate cases.zs Nevertheless, it is clear that in many courts a pre-
existing custody order will survive divorce proceedings. The majority of
judges interviewed saw no reason to make a new order in such cases.
From the records of seven courts, 247 or 15% of chiidren were not made

subject to a divorce court's order, leaving a previocus custody order in

25  See paras, 5,33-5.37 below.
26 Keele and Wolfson, op. cit. n. 2, p. 197 and para, 5.15 respectively,
27  Ibid., para. 5.19.

28  Para. 5.7.
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place-zg The range of returns was from 1.3% (Aldershot} and 2.3%
{Exeter) to 20.6% (Manchester), 23% (Durham} and 26.9% {Middlesbroughl.
The regional variation in practice seems to refiect both the greater use of

the magistrates’ jurisdiction in the North and differences In the

willingness of the court to intervene.

29

The courts at Aldershot, Altrincham, Bow, Durham, Exeter,
Manchester and Middlesbrough: a total of 1612 cases., The orders
had been made mainly in magistrates' courts, including several in
care proceedings. Some orders had been made in previous divorce
court proceedings and, thus, related to children who were not the
children of both parties to the marriage in question. Others had
been made in county courts {under the 1971 Act), wardship and
judicial separation.
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PART IV

THE AWARD OF CUSTODY

4.1 In this Part we examine the available statistics on the award
of custody between parents and spouses, starting with orders made in
domestic courts. As will be seen, some of the findings in the domestic
court survey are sirnilar to those of previous divorce court studies. Since
those studies the number of joint custody orders made on divorce has
considerably increased, although joint custody remains the minority order
in most courts. Information concerning the award of custody by divorce
courts is set out in Section B of this Part. Joint custody and the
magistrates' similar order for the retention of parental rights are
considered in more detal] in Part V. '

A. Domestic courts

4.2 In the domestic court survey all of the 106 legal custody
orders made under the 1978 Act were in favour of the wife. Under the
1971 Act fathers were granted custedy in 12 of the 83 cases in which a
legal custedy order was madte:.1 Overall, therefore, fathers were awarded
legal custody in 6% of the domestic court survey cases.

4,3 Studies have found a higher proportion of male-custody in the
divorce court52 and three factors may have influenced our domestic court
result. First, in our survey the use of the 1978 Act was monopolised by

i That is, 14%. Similarly in the county court survey only & out of 5%
custody orders were made in favour of fathers (15%) Of the 77
magistrates’ custody orders rade in the Sheffield survey in 1930
13% were in favour of men: Smart, The Ties that Bind (1984) Table
2.8.

2 See Section B of this Part.
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wives looking after children.3 Secondly, the North East may be an area
in which relatively few fathers seek to take on child-rearing
respcms.ibili'cy.‘l Thirdly, the ages of the children who took part in our
survey were lower than are found, on average, in di\worce,5 and as is
suggested below,6 it seems to be more common for fathers to be granted
custody of older children. As Table 5 indicates, nearly half of the
children in the domestic court survey were under five and, under the 1971
Act, under-fives formed 84% of the total number of illegitimate children.
Even excluding lllegitimate children, under-fives formed %3% of the

children in our survey.

{1} Contested Cases

4.4 in the six contested hearings the mother was granted legal
custody.7 All of the children were aged under seven and eight of the nine
children concerned were gir!s.g In two cases (girls aged six and four; girl
aged three) the order effected a change in the child's residence (and a
supervision order was made}). 1In relation to the girl aged three, the case
return did not supply information on how long she had been living with her
father (the 'status quo’) but in the case of the two girls, the children had

been with their father or their paternal grandparents since their parents’

3 Paras. 2.2 - 2.5 above.
4 Para. 1.8 above,

3 In 1984 the largest number of children involved in divorce were in
the 5-1C age group (38%), see O.P.C.5. Monitor FM2 85/1, Table 8,

& Para. 4.24.

7 In the 1978 Act case the children were girls, aged %, Jand 1. In the
five Guardianship cases they were all legitimate girls aged a) 6 and
4, b} 3, ¢y 2and d} 1. The fifth case congerned an illegitimate boy
aged 1.

8 The proportion of younger children involved in our survey is set out
in Table 5.
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separation five months previously, A welfare report was available in
each of the contested cases except the one under the 1978 Act, which did

not result in a change in the child’s residence.

4.5 The number of contested cases in our survey is clearly too
small to draw any conclusions from the results; however, comparison may
be made with the 39 contested cases found in the largest previous divorce
court study ('the Wolfson study‘).9 First, in that study the majority of
contests resulted in wives being granted custody and, where the husband
was awarded custody, it was not in respect of very young children. Only
six of the 39 contested cases resulted in an order providing for the
children to live with the husband.lo The cases in which the children
continued to live with the husband despite the wife's claim for custody
involved, out of a total of twelve, ten children aged over four, the
majority of whom were aged 5-11; and boys and girls were equally
represented.“ Secondly, as in our study, in only two cases did the court
itself order a change in the child’s residence, in each case in favour of the

wife, 12

The study concluded that they detected ¥certain judicial caution
about allowing husbands to look after (:hih:!ren....“.13 Finally, in contrast
to our survey, a weilare report was ordered In a rather lower proportion

of cases which were contested on custody {or access), 53%; of the two

9 Op. cit, Part Il n, 2.

iG¢  Ibid., para. 6.4, two of which were joint custody orders with care
and control to the husband. However in four more cases the
children were divided between their parents and in seven no order as
to custody was made.

il Ibid., para. 6.5.

12 Ibid.

13 lbid.
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cases involving change in the children's residence in the Wolfson study
there was no report in one and in the other the court went against the

. . 1%
officer's recommendation.

4.6 The magistrates interviewed in our own study were asked what
factors affect the outcome of contested custedy cases. They stressed
the need to provide the child with a secure and settled atmosphere: they
wauld be looking for stability in the home. They would compare the
child's relationship with each claimant; the atmosphere in each home; the
time which each claimant has available to care for the child; the 'social
setting' of each home, both in general terms (the standard of
accommodation and so on) and in terms of the background support which
each claimant might be expected to receive, for example, from
grandparents and other relatives. Reference was made to the dependence
of many fathers, possibly for years ahead, on arrangements reached with
family, friends or neighbours; arrangements which often in practice, it
was suggested, can be very fragile.

8.7 The age of the child will generally be a crucial fa.ctor,ls not
only as regards the level of care required by a younger child, but also as
regards older children if there was a question of a move which would
disrupt schooling or other associations. The character of, and the child's
relationship with, any other persons involved, such as a parent's new
partner, would also be important. The known wishes of the child would
also be relevant, but the court would be mainly concerned with each
parent’s stability and sense of responsibility, looking for a caring parent

prepared to make sacrifices in order to have the child.

14 Ibid., paras. 6.3 and 6.5. In our survey, including contested access,
a welfare report was ordered in 66.6% of cases; see para. 6.13,
below, for access.

13 See para. 4.2 above.
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4.8 Asked directly which factors tend to be decisive, half the
magistrates were reluctant to attempt an answer, stressing the need to
approach each individual case on its merits. The most common response
of the remaining magistrates was to refer to the quality of care which the
child might expect from each claimant, and the child's prospects of a
stable background. Two magistrates {interviewed together} expressed
their answer in terms of the child’s bonding with each parent and said that
they ask themselves "With whom will the child be happiest?”, commenting
that a clear answer to this question can sometimes override issues of

parental competence to a certain extent.

4.9 When faced with a {father's reguest for custedy, three
magistrates said that they would want to be sure that there is something
in him to compensate for nis not being the mother. Two of these took
the view that they start by expecting to give custody to the mother.
However, these and most other magistrates had no difficulty in recalling
cases where the father was 'excellent' and undoubtedly the proper person
to have custody. This is most likely to be established where the court's
sanction Is sought for arcrangements under which the father already has
actual custody and where the children have settled well in his care. Most
solicitors considered that a former preference arongst the courts for
mother-c&stody had yielded ground considerably in favour of maintaining
the status quo. Ailmost half the solicitors felt that a father who shows
competence in caring for the children and who has gone to some lengtns
to organise good arrangements now stands a much belter chance of
obtaining a custody order than would have been the case only a few years
ago. Similarly, the Wolfson study itself found that, apart from two cases,
"the principle in favour of the status quo prevailed even when contested
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by the wifvs:“.l6 Nevertheless, in our domestic court survey no father
succeeded in a contested custody hearing.

{2) Uncontested Cases

.10 The award of custody was uncontested in 183 cases, which
represent 97% of the total number of custody orders made. In 12 cases,
all under the 1971 Act, fathers were awarded custody, all of which were
unopposed by mothers, at least by the final hearing, and none invoived a
change in the child's residence.n Nine of these custody orders
concerned legitimate <.‘.hil(']re:r'a.18 Of the cases in which custody was
granted to the father, 13 {(59%) of the 22 children involved were boys; 16
(72.5%} of the children had reached school age, and twe more soon would
do s0. In three of these cases no child under ten was invelved., Of the
nine cases involving children under ten, five cases involved a single child,
while three cases concerned families where at least one sibling was over
the age of ten. These findings contrast with the contested cases in which
mothers were awarded custody, which involved younger children and a

higher proportion of girls.

.11 The prevalence of custody orders in favour of women has been
dernonstrated by previcus divorce court studies and is considered in more
detail in Section B of this Part and in Part V. However, as for contested

l6é Op. cit. Part ili n. 2, para. 6.5. However, in the Sheffield study
3%3 of the magistrates interviewed thought that it was more
ratural or better Ior children to be brought up by their mothers.
The remainder referred to the impracticability of fathers caring for
children and being employed. It was concluded that "the courts are
rot giving priority to women but to motherhood™ Smart, The Ties
that Bind (198%), p. 213.

17 In one uncontested case in which custody was granted to the mother
the child's residence was transferred from the father.

18 In contrast to the prevalence of access applications concerning
illepitimate children, see para. 2.3,
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cases, one similarity which is apparent between our findings and those of
the Wolfson study is the lack of change of the children's residence at the
time of the custody order. In only one case did the court's order in an
uncontested case involve the transier of the child (in this instance from
father to mother). This case did not involve a weifare report. The
Wolfson study found that such a transfer occurred in only two of 607
unconfested t:ases..19 Both of these involved the children moving to the
wife and in neither was a report ordered. Our findings seem to confirm
the experiences of the solicitors interviewed that in the vast majority of
cases mothers get custody by agreement and that custody orders in favour
of {athers are unopposed, at least by the final hearing.

&.12 . A variety of not unrelated reasons were suggested by solicitors
to account for the lack of claims to custody by fathers. It was said that
many fathers, especially those who have not been much involved with the-
care of the children in the past, simply do not consider claiming custody,
regarding it as a mother's job to look after children. Some of these
fathers give solicitors the impression of being 'not really bothered' about
the children. Others appear to expect that they would fail if they claimed
custody and are resigned in this belief. Some feel that they would not be
able 1o cope with custody of the children, not simply because of work
commitments, but also because the pattern of daily life before the
marital breakdown has left them ill-equipped to do so. Several solicitors
thought that it is not infrequent, where fathers do gain custody, for the
children to be subsequentiy transferred to the mother's care by consentzo
A small number of solicitors felt that they had detected an increase in the
number of fathers' claims, perhaps due to high levels of unemployment
which have made it possible for more fathers to offer full time care.

19 Op. cit. Part Il n. 2, para. 5.%

20 The small number of variation cases vielded by the survey oifers no
case where such a transfer was brought before the court.
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4.13 Most of the solicitors referred to ‘knee-jerk’ cases where a
determination to fight for custody is a father's first reaction when faced
with the loss of wife, children and home. Several solicitors were of the
opinion that disputes over custody are more likely to occur in the
magistrates’ court than in the divorce court because, by the divorce stage,
the dust has begun to settle, a process of healing has set in, and the
parties, particularly fathers, are beginning to be able to see a fuiure for
themselves independent of the rest of the family., However, as has been
seen abo\.re,21 in our survey custody was seldom contested in domestic
courts. Some solicitors felt that for many fathers a decision to contest
custody is more a part of the parents' private battle than the result of
real concern for the children. Solicitors felt that in some cases, generally
involving professional and middle-class men (teachers and the like), the
decision to contest is a face-saving exercise on the part of fathers. Such
fathers were not unlikely 1o suggest splitting the children between their
parents.

4,14 A small number of solicitors referred to cases in which fathers
say that they want to fight for custody (even where their claim is clearly
hopeless) to ensure that the children realise as they grow older that they
were not simply abandoned by their father - that he did care and did ‘put
up a fight' for them. However, a considerably larger number of solicitors
considered this factor to be of much more significance in the case of
mothers seeking to regain children whom they had left behind on leaving
their husbands. Such mothers, even when faced with a father who is
coping well and who has the 'status quo' argument on his side, will often
insist on fighting to the end. On the other hand, one reason (described as
not uncommon') for a mother's {ailure to seek custody is her new partner’s
objection to having the children in their household. Otherwise, the most
likely cause was said to be the mothet's serious inadequacy, as a result of
which she has virtually given up trying to be a mother.

2% Para. 3.3.
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4.5 A large majority of solicitors distinguished between fathers'
claims prompted by considerations such as those outlined above and cases
(which solicitors tended to describe as 'genuine' cases) in which fathers
sincerely believe that the chiidren's interests will not be best served by
remaining with their mother. Occasionally, too, a father who is
concerned about the welfare of his children will make a claim for custedy
not for its own sake, but as a reans of involving a third party - the person
responsible for preparing the welfare report - and obtaining information
and reassurance where the mother refuses to keep him informed as to the
children's weli-being. Most solicitors felt that a significant minority of
fathers believe at the time of separation that it is the right thing for the
children's sake that the father should have custody, and that those who
insist on. contesting a hearing usually have soime very specific complaint
or cause for concern. For example, it may be that the wife has moved in
with her lesbian lover, or is in unsatisfactory accommodation, or leaves
the children unattended for long periods or is on the point of a nervous
breakdown or has other severe health problems.

4,16 In those cases where an intenticn to contest custody lapses,
the prospect of almost certain failure was universally identified as the
most significant factor. In 'knee-jerk' cases, this might be coupled with
an abatement of antagonism towards the mother Iand a realisation that
there is a way of life open to the father without his children. Sometimes
too, an improved attitude towards access on the part of the mother can
take the heat out of the situation. A father's acceptance of his position
as hopeless may occur on production of an adverse welfare report and a
solicitor's advice as to the difficulty of persuading a court {pacticularly a
magistrates’ court) to go against a report's recommendations. More
oiten, however, solicitors thought that the intention to contest custody is
abandoned at an earlier stage, though it may still be due to the
involvement of the welfare officer, whose inquiries may lead a father to
reassess his position and may bring home to him Ithe wnpracticality of
assurning responsibility for the children's care. Most solicitors indicated
that they advise clients against pursuing claims for custody which have
little chance of success, because of the danger of jeopardising the
prospects of an agreement for generous access. Cenerally, fathers can
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be talked out of continuing the fight in hopeless cases, zlbeit perhaps only
at a relatively late stage. Most solicitors are anxious to ensure that
fathers are under no illusions about their prospects of success. Indeed,
several wondered if perhaps solicitors tend to be too discouraging.

4.7 The reasons given by solicitors in the South West for
contesting custody and for withdrawing from a contest corresponded with
those given in the North East. Solicitors’ perceptions may be compared
with the views expressed by magistrates, who confirmed that the majority
of requests for custody orders are for agreed or uncontested orders in
favour of mothers and felt that this in turn results from a feeling that the
mother is the natural person to care for children, mainly, but not
exclusively, because of the expectation that fathers will go out to work.
The prevailing view among the magistrates interviewed was that fathers
who really want custody will apply for it and are generally well-informed
as to their right to do so. Three magistrates referred to a recent
increase in the numbers of claims by - and orders in favour of - fathers,
and suggested that this may be attributable to the removal {by
unemployment) of the main obstacle to the assumption of full-time care
by fathers. Most magistrates specifically mentioned their dislike of cases
where the father is applying for custody expecting simply to turn the

child's care over to his parents or other relatives.

(3) Weifare Reports22

§.18 Overall, welfare reports were ordered in 27% of cases under
the 1971 Act and 3% of those proceeding under the 1978 Act, that is in
1% of the total number of cases. [t is noticeable that a report was
available in t5 (45%) of the 33 cases involving illegitimate children, and

22 The statistics in the following paragraph should be treated with
some caution because the court returns disclosed a case as
‘contested' only when it was contested at the final hearing. Since a
common reason for ordering a welfare report is the anticipation of a
contest, some weliare reports may be attributable to arrangements
for a contested case which did not materialise.
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only 10 {18%) of the 56 cases involving legitimate children under the 1971
Act, or, if the 1978 Act cases are included, in 13 cases out of 162 (8%).%
A similarly striking disparity is apparent when the sex of the custodial
parent is taken as the distinguishing factor. Fathers were awarded lega!l
custody in i2 cases and in seven of these a welfare report was availabie,
including all those which involved an illegitimate child.  Where legal
custody was awarded to the mother, welfare reports were available in 18
cases, representing 23% of cases under the 1971 Act. Taken together
with the 1978 Act cases, welfare reports were avaiiable in 11.5% of cases

where the mother had custody.

419 In contrast, although & higher rate of adjournment was found
by the Wolfson study when the children were living with the husband, they
found that weliare reports in uncontested cases were as freguent when
the children were living with the wife as the husband.zg Welfare reports
were ordered in 8.2% of cases which were uncontested on custody or
acce55.25

B. Divorce Courts

4,20 The great mejority of orders covered in this section were
. . 2 .

made at ’children’s appointments’. 6 Most commonly these involve an

23 The high number of reports in respect of illegitimate children partiy
reflects the number of contested access hearings: see para. 6.13,

24 Op. cit. Part Hil 0, 2, para. 4.7.
25  Ipid., para. 4.6.

26 Children's appointments are discussed in Part IV of the Working
Paper. We include all custody orders made under section &2 of the
Matrimonial Causes Act 1973. In addition to divorce, the figures
cover a relatively small number of proceedings for nullity and
judicial separation. Other orders will have been made subsequent
to the court's declaration of satisfaction, perhaps in a contested
case or on an application to vary a custody order made at an earlier
appointment, the numbers of which are not differentiated in the
1985 returns.
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informal and uncontested hearing at which custody of the children is
granted to cne spouse,27 with provision for access by the other. However,
over the past decade there has been a sizeable and, it see:ms,28 a
continuing increase in the number of orders granting the parents joint
custody of their children. Several factors which have contributed to this
trend are considered in Part IV of the Working Paper, where the legai
effect and the merits of joint custody are discussed.

4,21 According to the statistical returns of 174 divorce registries,
82,059 custody orders were made in 1985, 77.4% of these orders granted
sole custody to the wife, 9.2% to the husband and 12.9% granted joint
custody.29 National statistics do not exist for previous vears. However,
an impression of past practice may be derived from past research, as set
out in Table 6 in the Appendix. 1t should be noted that, for the purposes
of comparison, instances in which divorce courts made no custody order
have been subtracted from the results of earlier research. This is because

the national returns for 1985 do not record such cases.30

27  The spouse will usually be a parent of the child. In six of the courts
which took part in our own survey we found that 8.7% of the 1044
children involved were not offspring of the marriage.

28 In the first half of 1986 the number of joint custody orders as a
percentage of the total number of custody orders, increased by over
2% on the 1935 results, with several courts recording over 50% joint
custody.

2% The Principal Registry of the Family Division [P.R.F.D}.}, based at
Somerset House in London, is not included in these returns and is
considered separately below, see para. 5.30. An estimated 5,000
custody orders were made by P.R.F.D, in 1985, roughly 7% of the
total. To include an estimate of their returns, exirapolated from
our own survey, would increase the naticnhal proportion of joint
custody orders to 13,8%.

30  See paras. 3.6 - 3.10 for a discussion of the cases in which divorce
courts make no order as to custody.
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4,22 Table 6, therefore, records the number of wife, husband, joint
and ‘other' orders, as a proportion of all custody orders made by the

divorce courts in each study.n

{t suggests that there has been more than
a threefold increase in joint custody orders made on divorce since the
Woifson study in 1974, The research of Davis, Murch and MacLeod {'the
Bristol study® in 1980 seems to reflect an earlier time in the evolution of
joint orders.32 Results in 1985 from the courts which participated in the
earlier studies (Bristol {2) and Wolfson {2} indicate that in absolute terms
the increase in joint custody has been largely at the expense of wife
orders. However, generally,33 husband orders formed a small proportion
of the total number of custody orders at the time of those earlier studies
and seem to have been reduced proportionately more in the intervening
years.

4,23 The statistics compiled for us by ten divorce county courts
provide a sample of the children in respect of whom the three different
custody orders are made: orders granting custody to the wife, to the
huspand and joint custody corders. The results are set out in Table 7,

over, 34 These courts, necessarily, are not representative of the national

31  An order may relate to more than one child, Courts are instructed
that ‘other' orders are intended to cover awards of custody to third
parties, for example relatives. 'Others' presumably also includes
custody orders made in favour of one of the child's parents if he or
she is not a party to the marriage being dissolved. Previous studies,
unlike the national returns, were able to record orders where
children were split or divided between their parents, For
comparison with 1985 such cases in the earlier studies have been
treated as orders in favour of both the husband and wife {(see Table 6
n7L

32  An increase was recognised in Practice Direction 18 February 1930:
f19801 1 W.L.R. 301.

33 With the apparent exception of the court in the Keele study.
However in 1985 the same court recorded husband orders at the high
proportion of 15.3% and joint custody at only 4.5%.

3%  Excluding orders in favour of third parties. As with the national
statistics, the returns only cover orders made by the divorce courts.
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picture;

they were specifically selected to provide a range of high and

low proportions of joint custody. In this survey joint custody orders

formed 21% of all custody orders. Their results are examined in more

detail in Part V.

Table 7

Children Subject to Custody Orders by
Ape and Sex, (Percentagesin, = 2927

Proportion of children in each category
subject to wife, husband and joint orders.

Age of Children”
ustody Order Boys Girls 0-5 6-i0 1i-15 16+
ife Orders 71 73 &0 72 67 61
usband Orders 8 6 3 6 12 16
sint Custody 21 21 16 23 21 22
stal Number {(=100%]) 1497 1430 760 778 788 173

G20

1)

2

3

4}

From Table 7 several propositions may be made:-

At all age groups mothers were more likely to be granted scle

custody than fathers {on average at a ratio of 10:1%

Mothers were marginally less likely to receive sole custody of

boys than girls.

Fathers were relatively more likely to receive sole custody of

boys than girls.

The older the child the more likely the father was to be

granted sole custody.

35 The ages of 428 children were not available.
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5) Jeint custody was awarded equally in respect of boys and girls.

6) Joint custody was less likely of children under 6 but was
roughly constant at higher ages.

4.25 The evidence from our survey may therefore seem to support
the existence of two common beliefs about the award of child custody:
that younger children, particularly girls, are better raised by their
mothers after divorce and that fathers are more appropriate caretakers of

boys {particularly when they are older) than of girls.

4.26 In the interviews we carried out the judges' response to the
prevalence of wife orders varied. Half considered that the statistics
merely reflected ‘the normal way of things', with child rearing duties
being impracticable for many fathers. The other half thought that the
figures reflected a desirable preference for mothers. Several expressed
the view that mothers are better at caring for children and that the
father's role was best fulfilled through employment. Another explained
that he also had sympathy for a mother's claims, having given up a

substantial part of her life for the family.

4.27 A fuller picture of children's residence under divorce courts!
orders can be obtained by adding details of the award of care and control
under joint custody to our information about custody orders. Care and
control orders are not recorded in the national statistics, but the results
of our ten court survey give an impression of court practice and are set
out in Part V.
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PART V

ORDERS PROMOTING JOINT RESPONSIBILITY FOR CHILDREN

5.1 As is explained in the Working Pa.;Jer,l joint custody is usually
understood to mean that legal responsibility for taking the most important
decisions about the children's upbringing after divorce is shared, although
only one parent has day-to-day care and control and the other has access.
In this Part we look at several aspects of joint orders in practice. First,
in the light of the considerable regional variation in the proportion of
joint orders, we discuss factors which seem to influence their incidence.
Secondly, since each joint order is usually combined with an order
specifying who is to have care and control of the child, we analyse the
award of care and control in our ten court survey.2 Finally, we turn to
consider exercise of the power of courts under the 1971 and 1978 Acts to
order that the parent or spouse who is not living with the child retains

parental rights and duties jointly with the person caring for the child.

A. Joint Custody
{1) Regional Variation in Joint Custody Orders

5.2 Table &, described in Part 1V, suggests that the number of joint
custody orders has increased from around 5.2% of all custody orders in
1974 to 12.9% in 1985. However, the overall increase masks censiderable

regional variation. Figure F,l in the Appendix shows the proportion of

| Paras. 2.34 - 2.50 and 4.35 - 4,43,

2 Thanks are due to Richard Hawkings and Katharine Matheson of the
Law Commission, for their assistance with the statistics in this
Part, and Mr. John Haskey of O.P.C.5., {for his helpful advice on an
earlier draft.
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joint custody orders made in each circuit.3 As can be seen, the
percentage of joint custody orders made in the Western and South Eastern
Circuits is over three times greater than that in the North and North

Eastern Circuits, with the other circuits giving middling returns.

5.3 Map M.2 enlarges upon these findings by plotting the returns
geographically according to the groups of courts within each circuit. By
breaking the circuits into regional groups the map reveals that the
incidence of joint custody orders gradually increases from North to South,
becoming most common in the Kingston-upon-Thames group of the South
Eastern Circuit but .remaining steadily strong throughout the whole of the
South of the country. Comparison with the proportion of wife orders both
graphically and geographically (Figure F.2 and Map M.3) shows that wife
orders seem to decline from North to South in similar proportion to the
rise of joint custody. Meanwhile husband orders (Figure F.3 and Map M.%)
remain remarkably constant, varying within a range of only 2.4% between

o B
circuits.

5.4 Despite the regional pattern, there is considerable variation
within most of the groups, with a range of 20% in the ordering of joint
custody common. Even amongst the Northern courts several high joint

custody returns are recorded.5 Further, the influence of a single court is

3 There are six circuits, split into groups, which are plotted in Map
M. 1. The volume of custody orders made in each circuit as a
proportion of the total in England and Wales in 1985 was: South
Eastern {SE} 30%, Midland and Oxford (MO} 19%, Western {W) 15%,
North Eastern (NE) 14%, Northern (N) 1% and Wales and Chester
(WC) 8%.

3 In contrast, joint custody varies by 13% between the Northern and
Western Circuits, and wife orders by 13.1%.

5 At, for example, Penrith (21.8%) and Hartlepool (20.4%).
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responsible for bolstering the returns in some groups.6 The Western
Circuit produces three similar group returns, ranging from 18% to 19.7%
joint custody. The consistency of their returns gives this circuit the
highest proportion of joint custody orders. Although the Kingston-upon-
Thames and Maidstong Groups produce high returns, averaging at 21.8%
and 18.2% respectively, the South Eastern Circuit's average is reduced by
the Inner London courts and the Chelmsford Circult, which includes East
Anglia.

5.5 The concentration of joint custody orders in Southern areas,
particularly those which might be considered relatively provincial, rather
than urban, is highlighted by Table & overleaf. Table 8, drawing on the
groups with the highest rates of joint custody, lists the twenty courts with
the highest and the lowest numbers of joint orders. Celumn 1, the highest
jeint custody returns, generally reflects stereotypically Southern
provincial areas, mostly in the "Home Counties". The courts in Column 2

largely serve Inner Lendon and East Ang!ia.7

6 Cambridge increases the Chelmsiord Group return by 3%, Edmonton
the London Group by 4% and Oxford the Birmingham Group by 8%.

7 in 1983 there was also a large range in the returns from the courts

which had been considered in the Wolison study: from Guildford
32% joint custody to Newcastle 4%.
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Table 8 Courts with the Highest and Lowest Proportion of Joint
Custody Orders in the South Eastern and Western Circuits and
the Birmingham Group of the Midland and Oxlord Gircuit,

Column 1: Highest Column 2+ Lowest
Percentage of Total Percentage of Total
Court Joint Custody of Court Joint Custody of
COrders Custody Crders Custody
Orders Orders
Oxford 43 1247 Romford & 774
Truro 42 79 Bodmin & 143
Cambridge 40 204 Willesden 3 407
Barnstaple 38 34 ilford é 653
Edmonton 36 702 Lowestoft é 245
Tunbridge
Wells 36 601 Colchester 8 528
Guildford 36 477 Northampton 2 355
Aldershot
and
Farnham 33 424 Norwich 9 1374
Reigate 32 185 Coventry 9 1371
Maidstone 30 452 Southend- 9 1149
on-Sea
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5.6 Why is there regional variation in joint custody orders? g Some
joint custody orders are made in every divorce court, Our inquiries
suggest that disparity in orders reflects differences both in the courts’
approaches and in the proposals put forward by spouses across the
country. The regicnal pattern masks a consensus amongst the judges
interviewed that, where possible, both parents should continue to be
involved in their children's upbringling after divorce. However, from the
interviews, three different approaches to joint custody were apparent:
promotion of the jeint option; a non-interventionist or laissez-faire
attitude towards the parties’ proposals as to custody; and scepticism
about or discouragement of joint custody. Indeed, several of the judges
commented that they feft they were working in isolation: they were not
aware of the practice in other courts and, prior to their appeointment,
usually working as barristers, they had gained little or no experience of
children’s cases. The approaches of the judges will now be considered in
more detail along with other factors which appeared from the interviews

to be influential on the orders made.

{a} Promotion of Joint Custody

5.7 In the courts registering exceptionally high9 numbers of joint

custody orders, which are largely confined to the South of the country,

8 One factor which may contribute to the results 'is a number of
applications by a parent and a step-parent to vary the custody order
made on the former's divorce to joint custody. However the latest
figures record that only 4% step-parent adoption applications were
refused because the court considered a custody order would be more
appropriate; Judicial Statistics Annual Report 1983 (19848) Cmnd.
9370, Table 4.3. Moreover, although one study found that the
number of applications for step-parent adoption greatly declined
following the Children Act 1975, it was concluded that “step-parents
deflected from adoption did not appear to find the alternative {of
joint custody)} acceptable™ Masson, Norbury and Chatterton, Mine
Yours or Curs {1983}, p. 85.

9 That is, around 30% of custody orders and above.
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the judges seem to endeavour to promote joint orders. Judges
interviewed said that joint custody may be suggested at the children’s
appointment in a broad range of cases, even though it may never have
been raised with the parties before and even though a previous court had
awarded sole custody to one of them. These courts are typically served
by one or two judges who have developed a common practice. In
contrast, consistent returns are less likely in courts which see a high
turnover of judges, many of whom may sit only occasionally or

temporarily,

5.8 Several of the courts which make a high proportion of joint
custody orders issue informative literature inviting both parents to the
chifdren's appeintment and this may include an explanation of, and
indicate a preference for, joint custody. Dual attendance clearly
enhances the court’s ability to encourage joint custody and, indeed, some
courts will only suggest a joint order if both parties are present. From
our study, the literature seems to serve its purpose in that in these courts
there has been noticeably higher attendance by both parents, sometimes
in over 30% of cases.m Several courts also encourage solicitors to come
to the hearing {and endorse the Green Form for attendance), which may
* enable additional flexibility at the appointment if, for example, a parent

is unsure whether to accept the suggestion of joint custody.

5.9 In the courts we visited where a high propertion of joint
custody crders are made the children's appointment tended to be heard
informally in chambers, with the attendance of a court welfare officer.
Such facilities depend on the resources available, which vary considerably,
and the degree of liaison between the judge and the officers concerned.

An atmosphere may be created which i5 conducive to introducing the

1¢ A similar finding was made in Dodds, "Children and Divorce® [1983]
1.5.W.L. 228, 230,
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option of joint custody. Some courts make use of a short adjournment for
the parties to discuss with the welfare cificer either their differences or,
in some cases, the newly-raised joint option, although the presence or
availability of a welfare officer did not always coincide with a high
proportion of joint orders. Joint custody also may result from the work
of the welfare officer in preparing a welfare report. The officer’s role
has become less investigative in some places, more aimed at obtaining an

agreed solution.!!

5.0 The availability and use of more formal conciliation
procedures seems to have had a direct influence on joint custody rates. in
some courts cases which are likely to be contested are automatically
referred to conciliation appointments before a judge or a registrar,
Additionally or alternatively the appointment may be before a welfare
officer, Although such appointments may affect a relatively small
proportion of diverce cases, jeint custody seems to be a common resu!t.lz
Families may be also referred to conciliation services independently, for
example by their advisers, or over matters such as access or financial
arrangements. The option of joint custody may be raised during such
referrals. A joint order may be symbolic of the parties taking a positive
approach to their post-divorce obligations. However, the availability of
conciliation services varies across the country, as, it seems, do the
attitudes towards them of the practitioners involved. In the South West,
the majority of the small sample of solicitors interviewed were optimistic
about conciliation and made regular use of the service. Among the
North East solicitors who had experience of the local schemes, opinion

was fairly evenly divided. Some warned that conciliation could be

11 See para. 4.8(b) of the Working Paper and the warning of Ewbank J.
. inReH.[1986] 1 F.L.R. 476,

12 3ee the Wolison study, op. cit. Part Il n. 2, para. 6.6. See also
Parkinson, Conciliation in Separation and Divorce (1986), pp. 96-101,
142 and 190,
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dangerous. For example, a parent, relying on the child continuing to live
with him and the status quo being in his favour, could give a totally
spurious consent to a conciliation attempt with the sole aim of delaying a
contested custody hearing. A more common criticism was that
conciliation often results in a grudging acceptance of a compromise
solution which both parties resent, whereas each would have accepted a
solution imposed by the court. Regional difference in attitudes was also
found among the judges interviewed, while most saw benefit in the parties
having access to conciliation services, those who were more cautious sat

in inner city areas or the North.

541 The solicitors themselves may be directly infiuential in
promoting joint custody. The majority of the admittedly small number
from the South West were quite strongly in favour of jeint orders. Some
took the view that joint custody should always be given a try, except
perhaps in extreme cases of violence, in the hope that, after the initial
reaction to the divorce has worn off, the parties will work together in the
interests of the children. Others mentioned that joint custody can be a
good bargaining tool in helping spouses to reach out-of-court agreement
on financial as well as child-reiated matters. It was also recognised that
knowledge of certain judges' preferences influence their advice to clients.
The requirement of a certificate of satisfaction being obtained prior to
the decree absclute of divorce provides an incentive to tailor
arrangements to such preferences. Finally, it seems that in some areas
there is an increasing amount of co-operation between the parties'

advisers, which may encourage seeking 'joint’ solutions on divorce.

5.12 The majority of solicitors interviewed who practised in the
South West asserted that there had been an increase in the amount of
spontanecus interest among clients in joint custody. These solicitors
comimented that clients are increasingly well-informed and have oiten
made other inquiries before consulting a solicitor, whether at a Citizen's
Advice Bureau, or among divorced friends or simply in consumer advice

literature, Some solicitors tended to attribute the recent increase of
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interest in joint custody to increased media coverage. All the North East
solicitors reported that clients rarely show any spontanecus curiosity
about joint custody orders. it tends to be raised only by "well-
educated/better-informed/middle-ciass® parents such as “university
people”, teachers, executives, prosperous farmers, and s¢ on. Several
judges in low joint custody areas added that joint orders are generally only

sought by "middle-class” couples,

5.13 The judges who promote joint custody expressly denied that it
is a "middle-class option”, yet only one of the courts which recorded a
high number of joint custody orders serves a predominantly "working
class” area {see Table 8). One judge characterised his area as ripe for
high joint custody, given the parents' “civilised" attitude to divorce and
their articulated concern to do the best for their children, taking z
continued interest in their development, education and careers. Similarly,
he thought, the children of these parents are relatively advantaged and
issues such as education {often private) remain live, requiring decisions to

ke made. In contrast, a judge in an Inner city court thought that the joint
custodial issues, education and the like, were largely of little relevance 1o

his clientele. Courts' (and solicitors'] expectations of the divorcing
couples they encounter, and their perceptions of what is relevant to those
couples, may well play a significant role in the development of joint
custedy. Similarly important are the differing views on the related
question of the merits of joint custody, which are set out in Section 2
below. Social conditions in certain Southern areas, producing more
amicable divorcing couples who express interest in their children, may
encourage the use of joint custody, although such orders, once established,

can be used, in the phrase of one judge, "across the classes®”.

S.14 To give an idea of the relative strength of the factors which
contribute to high joint custody: even in courts which have developed a
willingness to initiate joint custody wherever possible, the proposals put
tc the court seem to coniribute substantially to the high returns. From

the estimates of several judges and the records of three other courts
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where joint custody is particularly high and which took part in our
statistical survey, around 50% of joint orders were requested in the
petition, the respondent's answer or in subsequent correspondence with

the court. 13

(b} Laissez-Faire

5.15 It seems that in a much larger propertion of courts the judges
are less willing to put forward joint custody unless there is ¢learly a high
degree of co-operation between the parties. In these courts the custodial
arrangements suggested by the parties may well prevail unless some
evidence of risk to the child's welfare is detected. 1t is here that the
arrangements proposed by the parties would seem largely to determine
the proportion of joint custody orders. The general regional pattern
discussed in paras. 5.5-5.8 would seem to reflect greater client interest in
joint custedy in the South, through a combination of the parents
spontaneous inquiries and the advice received from solicitors and welfare
agencies. The judges' objective of continued parental involvement after
divorce is pursued by concern with access arrangements rather than joint
custody.” Exceptionally, if the court perceives the parents tc be
capable of amicable communication with each other, joint custody may be
raised. From the interviews it seems that the tendency to intervene in

this way may, again, be more prevalent in the South.

{c} Scepticism about Joint Custody

516 in several courts where joint custody is below the national
average the judges interviewed react with scepticism to parties' proposals
for joint custody. They require to be convinced that sufficient harmony

13 A similar result was found by the Wolfson study, op. cit. Part Il n.
2, paras. 3.6 and 6.6.

4  See para. 5.22.

30



exists between the parents and may order an adjournment for the parties
to think over their suggestion. Equally one judge said that the court may
dissuade the parties from joint custody, starting from the premise that a
joint order is unnecessary, may be detrimental and therefore requires
justification. In the North East where joint custody is low, very few
solicitors would themselves take the initiative in suggesting joint cusicdy
though most had experience of some cases in which it had been desirable
for women clients to accept joint custody as a means of avoiding a
contested hearing, if not as to care and controf then as to the form of the
order as regards custody. In such cases, the solicitors had invariably
"sold" the idea to the client by explaining away the joint order as "just a

matter of words".

{2} The Argument over Joint Custody

5.17 These diverse attitudes towards joint custody seems to arise
from disagreement over the symbolic importance of sole and joint corders.
The judges interviewed were, in general, agreed as to the legal efiect of
custody orders. The majority believed that sole custody does not give the
custodial parent a pre-emptive right to make major decisions concerning
the child's upbringing;15 equally, a joint order did not give the non-
residential parent power to interfere in the day-to-day life of the child;
but neither order places the parents under a strict legal duty to consult
each other over the child's future. Under a sole or a joint order the final
resort in cases of dispute was to the court.

5,138 Only two of the judges interviewed thought that a parent with
sole custedy is in a different legal position from one with sole care and
control under joint custody. One of these judges, who is disinclined to
joint custody, considered that the parent with care and control but

i5 Following Bipper v. Dipper 119811 Fam. 31.
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without sole custody "gives something up®, some freedom of action {which
was Jeft unspecified). Another judge, who favours joint custedy, felt
that, despite Dipper v. i'_"DiQ}}l:ar,16 a sole custody order "must have some
effect". To encourage joint custody, he explains to the parents that a sole
custody order vests the parental rights and duties in one of them, whereas
under a joint order rights and duties are shared. However, even in the
former situatioh he advise.s that the custodial parent should consult a non-
custodial parent who is interested in the child on major matters. He adds
that the nen-residential parent may be in a stronger position under a joint
custody order if the child needs medicai treatment which is a "borderline
emergency™ joint custodial status may facilitate the authorising of
action. This explanation probably encourages joint custody being
accepted by parents anxious 1o do the best for their children, although the
judge is loath to pressurise them,

5.1% Despite general agreement as to the legal effect of joint
custody, during some of the interviews with judges {and in some of the
leafiets prepared by the courts and welfare services) the parties to a joint
order were assumed to be under a duty to consult each other over major
decisions affecting the child's upbringing. As one judge put it, that is the
reason for the order. Hence understanding of a joint custody order's exact
legal effect may become somewhat distorted. Tnis distortion is
reinforced by the different practical consequences of the two orders; for
example, some schools require proof of custodial status before issuing
reports on the child's progress. Such practical considerations also weigh

with some courts in deciding whether o make a joint or sole order,

5.20 The main argument over joint custody, however, concerns its
symbolic eifect. Amongst the judges, proponents consider that joint

16  Ibid.
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orders have the value of demonstrating to both parents and the child that
the non-residential parent {usually the father) has a continuing parental
role. His concern for the children is recognised. His involvement in the
child's upbringing is encouraged by the ‘'joint’ status and his sharing of
responsibility may assist the residential parent by providing a wider
network of support. The lower status of an ‘access' parent is relatively
discouraging to the party who has lost custody. Equally, in the
interviews carried out with solicitors, it was universally believed that
clients equate sole custody with “complete control", subject to weil-
known exceptions such as access and change of a child's surname.
Moreover, clients are said to assume that a custoedy order is final and
irrevocable. As one solicitor put it, the sole custodial parent is perceived
as having the right to lay down conditions and make the rules for the

future,

321 The rain objection which 'sole custody courts’' have to joint
custody is fear that a joint order will contribute to discord. Typically,
the judges referred to a risk of interference with the residential parent
which could have deleterious consequences for the child; a joint order
may be seen as 'giving up' some freedom of action. The child could fall
between two parents if neither has clear responsibility for him., One
judge stressed that in his inner-city area the best which could be achieved
was to defuse violence and "to refrain from stirring up the hornet's nest”.
A joint order would invite further conflict and bitterness, "another stick
for beating”; only in exceptional cases would a degree of co-operation
exist to countervail that risk, However, no judge recalled that a
noticeable number of applications were made to vary joint custody orders
to sole custody, more to vary in faveur of joint custody. Only one judge
thought that applications for the resolution of disputed matters {for
exampie over the child's schooling} were more than "rare®, and these could
arise equally following a sole or a joint custody order. Moreover, the
solicitors interviewed said that, in their experience, joint custody orders
did not tend tc store up problems for the future except in cases where
such an order had been imposed as a compromise solution against the

wishes of the garent who cares for the child.
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5.22 Where continued involvement of both parents is desirable the
judges In 'sole custody courts' stress that a sole custody order does not
give pre-emptive rights and concentrate on encouraging access, The non-
custodial parent’s role depends on his access and the relationship he can
build with his child through such contact. His influence on the child is
through liaison, not rights. The judges' argument runs that a joint
custody order will not assist the practice of access; whatever the
psychological effect of joint custody {and that equally may be detrimental
through encouraging interference) it will not overcome the many factors
which contribute to the waning of contact with the non-residential parent.
Similarly it was-a common view amongst solicitors that the existence of a
joint order makes little impact: either the parents are able to co-operate
{in which case many solicitors took the view that a joint order is
unnecessary) or they are not {in which case joint custody will not work).
Their most severe criticism was directed to the use of joint custody as a
kind of consolation prize in order to resolve an.argument over who is to
care for the child.

5.23 A further reason given for doubting the benefit of a joint order
in all but the most amicable of cases is that the desire for a joint custody
should be genuine {that is, from the parties' own free decisionsl. Hence
some judges were unsure about the desirability and efficacy of raising
joint custody at the children's appointment, seemingly foisting it upon the
parties, at a time when there is great pressure to accept. This argument
weighs heavily with the courts which adopt a relarively 'laissez-faire'
approach. The judges who do raise joint custody all said that the parties
in practice tend to accept their suggestion.

3.24 Cne judge said that he is always sceptical of a father who
seeks a joint order when the mother would prefer sole custody. It was
common ground among solicitors in both the North East and the South
West that the idea of joint custody is invariably raised by husbands who
are not living with the child, rather than by custodial wives. On the
whole, it was said, wives prefer to have sole custody, even in cases where

they say they are quite willing to consult the father about the children's
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upbringing. It was said that the idea of joint custody makes wives
uncomiortable, as if it perpetuates the husband's hold over thern, and that
some mothers oppose joint custedy out of fear of a future variation
application, as if it somehow gave the father 'a foot in the door’. Thus,
many solicitors were of the view that mothers are most likely to agree to
joint custody only in order to prevent a full hearing in a case which they
think they might lose. If there is no chance of the father taking over
care of the children, joint custody will normally be opposed. However,
where there has been an unusually 'civilised® divorce, wives may be willing

1o agree to joint custody.

5.25 Several judges commented that it is difficult to explain the
effect of a joint custody order. If a non-custodial parent is concerned
about a particular issue a specific undertaking could be taken. Similarly,
most solicitors referred to the difficulty they experience if they are
obliged to try and explain the effect of a joint custody order. They did
not believe that clients were able to appreciate any distinction between
custody and care and control. It was the general view that the majority
of clients have only a very limited conception of parental rights and would
find it difficult or impossible to grasp the full implications of a joint
order. Adfter all, as most solicitors pointed out, in the majority of cases
there will not be a great deal to consult about: parents will uscally share
the same religious views, or lack of them, and there is generally not a
great deal of cheice or decision-making in matters relating to education.
Thus, the solicitors themselves found it very hard to ascribe any practical
signtficance to joint orders. Most commonly, joint custody was described
as 'mere playing with. words' if it is clear that the real burden and
responsibility of child care is going to fall entirely on one party's
shoulders. Solicitors tended to feel that such a parent has a right to a
sole custody order.  Thus, some considered that joint orders should be
reserved for cases where parents' occupations {such as teaching} make
possible a level of access almost amounting to shared care (or, perhaps,
where children are split between their parents with mutual rights of

access),
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5.26 In conclusion, there is disagreement over the legal effect and
the merits of joint custody orders. Whilst most of the judges agreed that
a joint order has the same legal effect as a sole order, some of them
thought that divorcing parents equated custody with care and control,
which contrasts with solicitors' belief that thelr clients assume custody
to give virtually complete control.  Reservations expressed about joint
custody caution some judges and solicitors against encouraging parents to
accept a joint order. It seems that variation in courts' statistical returns
may be attributed in part to uncertainty about the effect and merits of
the range of orders available as weli as to real or perceived differences
amongst iamilies and in social conditions. A need is apparent both for
clarification of concepts and for research into the practical efficacy of
joint custody orders in a broad range of circumstances.

{3} The Criterion Applied by the Court

5.27 The differing opinions concerning the merits of joint custody
are reflected in the standards applied in assessing whether such an order
shouid be made. Alfthough the paramountcy of the child's welfare is the
sole legal criterion for the court's de::isi::m,17 joint custody is often
assumed to be in the child's interests provided that the requisite degree of
co-operation exists. The standard of a ‘reasonable prospect of co-
(‘.'perati.m"t“,‘8 generally remains the touchstone. However in practice this
may be construed as 'absence of overt hostility’ or in the phrases of the
judges: "if the parties are not spitting at each other" or "there are no
daggers drawn®, Some judges may seek to exhort communication
petween the parenis where it has been lacking. Moreover, several thought
that if it was in the children's interests a joint order could be made

17 Hurst v. Hurst [1984] F.L.R. 867.

18 Jussa v. Jussali972] 1 W.L.R. 831.
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following a custody dispute. Although the parents may not seem to be
co-operative, the joint order may put some positive pressure on the

custodial parent.

5,28 A less optimistic construction of the formula of co-operation
is used by judges who require to be satisfied that there are no potential
“Hones of contention” and that there is real evidence of the parties being
able to get on together for the sake of the children. One judge remarked
that joint custody seemed to arise most frequently when the divorce was
by consent after two years' separation. Other judges specifically added
adultery cases to consensual divorces as often resulting in joint custody.

5.29 Hence the concentration of the court may fall on the parent-
parent relationship when deciding on ioint custody. Nevertheless, most
of the judges also thought that it was important for the non-residential
parent to be physically involved in the child's upbringing through access
visits, There should be a real interest in and fondness for the children.
Lack of access would have to be for good reason, for example, work-
related absence. As one judge put it, he would not make a joint order “in
name only". Although some judges may use joint custody to encourage
involvement in the child's life, an order simply to give another 'a say' or as
a consolation prize would only cultivate resentment-lg However several
other judges thought that, exceptionally, a joint custody order may be
made to mollify a parent who is bitter having lost care of his children,
provided that such an order was not contrary to the children's interests.
Another thought that joint custody may be appropriate if the father was
paying the children's school fees.

19 In contrast to the dicta of Ormrod L.3. in Caffell v. Caffell [1984]
F.L.R. 169, 171.
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{4} The Award of Care and Control:
Children's Residence under Joint Custody Orders

3.30 Although there i3 a high degree of regional variation in
ordering of custody, is there also a difference in which parent assumes
child rearing duties? The national statistics do not indicate to whom
care and control is awarded under joint custcdf orders. However our ten
court survey provides fuller information about joint custody orders made
in respect of 612 children, In this survey joint custody formed 21% of
custody orders. The courts were selected mainly for their similar results
to those in which interviews had taken place. We aimed to obtain a large
sample of joint custody orders while also using courts with both high and
low returns. As can be seen from Table 9, the highest proportions of joint
custody orders were found in Guildiord, Exeter, P.R.F.D.,20 Wandsworth
and Aldershot. Lower proporticns were récorded in the North,
particularly in Manchester, and in Bow. The awarding of care and control
under joint custody is set cut in Table 10,

5.31 This table shows that wives received care and control! five
times more often than husbands. In courts in which wife orders {custody
to the wife} were relatively low the proportion of joint custody orders
giving care and control to the wife was high (Guildford, Exeter and
P.R.F.D.). A lower proportion of care and control orders in favour of
wives was found in Altrincham, Bow, in which a substantia! proportion of
shared care and cortrol crders were made, and Durham, where the number
of joint orders was too small to be significant. In these courts the
proportion of orders giving sole custody to the wife was among the
highest. This indicates that the respective claims of wives and husbands,
which may seem to be treated differently in terms of custody, are

balanced by the award of care and control. This conclusion is reinforced

20 The Principal Registry has both High Court and county court
jurisdiction in matrimonial matters, which are not distinguished in
our returns; see also Part IV n. 29,
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by Figure F.4 which presents the number of cases in which custody and
care and control are granted to the wife. The aggregate return for each
court produces a remarkably consistent return of wife-residence in around

89% of cases.

3.32 Wives were granted care and control of a roughly equal
proportion of boys and girls. Husbands were awarded care and control of
18% of boys and 15% of girls who were subject to joint custody orders.
Cnly 10% of these children who were under six were piaced in the care
and control of husbands, in contrast to 20% of the 6-10 age group. These
chservations about the age and sex of children under care and centrol
orders are comparable with those made in respect of sole custody orders

in para. 4,24,

{5) Shared Care and Control

5.33 Table 10 also indicates that In the vast majority of cases care
and control of the child was granted to one parent. Care and control was
not dealt with in only nine {or 1.6%) joint custody orders, which represents
0.3% of the number of children in our survey. In such cases care and
control simply may have not been in issue, for example because the child
was mainly living away from home, at school, or the parties may have
been expected to share it. In four cases an order for shared cate and
control was made. The combined total of joint custody orders which,
nominally, may have intended that the child's residence be divided
between both parents was only 13. Of these 13 orders, eight were in
respect of girls and ten were of children aged over 5. Over half of the
orders were in respect of children aged 11-15,

3.34 The judges we spoke to were all cauticus about not making any
order as to care and control or ordering that it be shared. Several

believed that such a joint arrangement would be positively dangerous-zl

21 See R. v. R, [1986) The Times, 28 May 1386.
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Another wondered if he had power to make no order. Nevertheless, even
in courts with low joint custody rates, most of the judges recalled having
met cases with sharing arrangements. They may occur, for example,
when parents continue to live in close proximity, perhaps in a divided-up
house, or where the child moves between them regularly. Another guite
common example occurs where a child is at boarding school and his
holidays are split Between the parents.

5.35 Concern about a sharing arrangement stemns frorm the risk that
the child may have no primary caretaker, in the sense of a person who is
solely responsible for his welfare and with whom he has a secure
"basecamp”. With older children they may, by moving around, lose their
sense of identity and break continuity of schooling or friendships. The
child, it is feared, may fall between two homes. The judges did, however,
recopgnise that parents may put into practice a sharing arrangement
following an order which nominally gives sole care and contro! for
custody) to one of them. Indeed cne judge said that such orders are the
usual request even in pure sharing cases. He felt there was value, in all
cases, in one parent being nominated as the responsible one, if only to
seek to avoid later disputes: sharing merely "stores up future problems'.

5.36 It seems that some judges' caution about shared care may go
to the length of ordering a welfare report or even refusing the declaration
of satisfaction until arrangements are changed. Others are relatively
fatalistic and will {perhaps refuctantly) make a custody order and deciare
satisfaction.  The more typical form of sanctioning shared care and
control may be to order simply “joint custody" or, even, to make no order
at all.

5.37 Several judges thought the sharing of care and control may be
a "relatively middie-class option" on account of the extra resources
required to make it work. However another suggested that in his
experience an order for sharing was most frequent in cases where the
father was unemployed and the mother worked part-time. And another
judge recalled a case of two nurses who shared care and control according
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to their shift work. He thought that geographical proximity, the capacity
of both parents and the child's attitude were particularly important in

cases of shared care.

6} Other Crders
fal Orders for Care and Control Alone

5.38 In respect of a further 13 children an order for care and
control alone was made, with no order for custody. The legal effect of
this is similar to a joint custody order, and hence, the results have been
incorporated into Table 10.22 The care and control orders were made at
Aldershot, P.R.F.D. and Wandsworth; only three of them gave care and
controi to the father, Of these thirteen children who were subject to
orders for care and control while no custody order was made, seven were
aged 11-15 and eight were girls. As for joint custedy, it would seem that
more of such orders are made in respect of older children although four
were made in respect of under-3's and, in any event, the total is small,

(b}  Divided Custody

5.39 Returns from nine courts enabled us to find that 83 for 3.1%)
of children out of 2,701 childrer in respect of whom a custody order was
made were split up between their parents.23 Figures ranged from £.9%
{Middlesbrough} and 7% {Altrincham) to G {Durham), Of the 83 children
who were separated, 69 were over 5 and the likelihood of division of the
family increased with age. The lower rate of splitting up of younger
children seems to reflect judicial reluctance, Further, older chiidren are
cleacly more able to determine for themselves where they will live and to

maintain relationships without sharing a home.

22 See para. 2.37 of the Working Paper.

23 In the Wolfson study %.9% of 406 orders made by divorce courts
were for divided custody: op. cit. Part ill n. 2, Table 33.
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{c} Split Orders

5.40 None of the judges Interviewed recalled having made an order
giving custody to one parent and care and control to the other. Several
could rot see the use of such an arrangement in the normal case. One was
aware of the Court of Appeal's disapproval of split orderszq but another
thought that they might be useful in a contested case.

B. Orders for the Retention of Parental Rights'

5.41 In proceedings under the 1971 and 1978 Acts the court does
not have power to award joint custody.  Instead it may order that a
spouse or a parent who is not granted legal custody retains all or specified
parental rights and duties jointly with the person granted legal ~t:us‘tcc!',r.25
During the period of our domestic court survey, only two such orders were
made, both in the same court. These orders provided {a) for the retention
{in relation to girls aged 15 and 14) of all rights except actual custody;
and (b) for the retention {in relation to a boy aged 3) of rights in respect
of the child’s education. Both orders were made in proceedings under the
1978 Act.

5.42 Orders for the retention of parental rights are the closest
equivalent to joint custody available in domestic courts, but they appear
to be rarely made. Solicitors in the area of the court which had made the
orders recorded in our survey reported that such orders are not
infréquently made by that court. However, most solicitors had never
been involved in any case where such an order had been made, and had
never considered recommending a request for one. The device b‘y which
the court first grants legal custedy to one parent and then 'claws back'
rights to be retained by the other was regarded as too tortuous a process

24 For example in Dipper and Cafifel, op. cit. an. 1% and 13
respectively, and Williamseon v. Williamson £!9§65 16 Fam. Law 217,

25 Except the right to the child's actual custody: 1971 Act, s. 11A(l)Y;
1978 Act, s. 8{4). See also paras. 2.35 - 2.48 of the Working Paper.
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for the average magistrates' court user to grasp. It was said that even on
the unusual occasions when such orders are socught, magistrates dislike
making them. In particular, there was said to be a strong reluctance to
order the retention of all rights except actual custody. Such requests for
'general' orders will usually be met by an insistence that the solicitor
provide a iist of specified rights, at which point the idea may be dropped
altogether or the solicitor will furnish a list of all the parental rights that
immediately come to mind. Even where the parties are agreed in seeking
such an order, the court may discourage the idea, taking the view (shared
by some solicitors) that if parents can work together an order is
unnecessary but that, if they cannot, it is inappropriate {an attitude which
two solicitors criticised for its insensitivity to the psychological needs of

parents and children).

5.43 Other instances of such orders menticned by the solicitors in
the North East included an order in favour of the (ex-cohabitee} father of
an illegitimate child where there had previously been problems in ensuring
that the child received proper medical treatment;26 and an order relating
to matters of education and religion in a case where the father was a
practising Roman Catholic but the custodial mother was not. In a third
case, a non-custodial mother's request for a general order was refused in
favour of an order for the retention of specified rights relating to
education, religion and serious medical matters. In the South West group,
three solicitors had had experience of cases where orders for the
retention of parental rights were made. One Plymouth solicitor had seen
general orders made and, indeed, had not appreciated the possibifity of
orders in relation to specified rights only. Another Plymouth solicitor
whose only request -for a general order - had been met with an insistence

26  Although in one sense such a father could not "retain" parental
rights, wkich he had not previously held; see section L1A{1} of the
197} Act and para. 2.46 of the Working Paper.

63



that the desired rights be specified, expressed the view that it was
undesirable and artificial to draw up a list, but a third soliciter considered
that a specified list is preferable to a general order so that the custodial
mother knows exactly what her position is. This solicitor finds that such
orders are helpful, but are a poor substitute for joint custody orders, of
which he is strongly in favour. In his experience, such orders might
commonly specify decisions on education, religion, residence and, as in
one case he had dealt with, ‘general moral welfare’.

544 Some magistrates had never encountered a request for an
order for the retention of parental rights, and were unaware of their
power to rmake one. Others had encountered such reaquests, generally
from middle-class parents seeking, in effect, joint custody. Specific
cases recalled were: one where the application was for a general order
and both solicitors opposed the bench's request that a list of specified
rights be drawn up; one where the application related to a child suffering
from a bone disease, whose father was moving out of the area and wanted
to be sure of receiving all medical reports iregarded as a “wholly
appropriate”™ case for an orderl; and one where the court ordered a
welfare report-on an agreed application for specified rights because it was
not satisfied that the parents appreciated what they were agreeing to. In
that case, the court ultimately made the order requested but feared that
it would lead to conilict.

5.45 in the three month survey of ten county courts, where 54
children were made subject to custody orders under the 1971 Act, there
were four cases in which an order was made for the retention of parental
tights, two of which were made by consent. Al of the orders were made
when mothers were granted legal custody. Three of them were made in
courts with high joint custody returns: P.R.F.D. and Aldershot and

Farnham. From our interviews it seems that because of the extreme
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degree of breakdown of relations in some of the cases which come before
the county court as emergencie527 there is often no question of parents

co-operating over the upbringing of their children.

27  See para. 2.15 above.
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PART VI

ACCESS

6.1 The statistics presented in this Part indicate that in the great
majority of cases a custody order is accompanied by an access order in
favour of the parent or spouse who is not living with the child. Details
{or 'definition' of access are contained in relatively few orders, the
parties themselves generally being expected to work out their own
arrangements. The high proportion of access orders made in all the
proceedings we studied suggests a belief that the continued contact of the
child with his parents and others who have fulfilled the role of a parent in

his life is in the child's best interests.l

A. The 1971 and 1978 Acts

6.2 In our study of proceedings under the 1978 Act, 106 custody
orders were made, accompanied by 102 access orders. Under the 1971
Act in domestic courts there were 80 access orders following 83 custody
orders, in addition to three orders simply for access and three other cases
in which access was applied for and refused. Therefore ten cases under
both Acts did not involve an access order, in only one of which was
custody awarded to the fathﬂ-r.2

1 See Part IVB of the Working Paper.

2 This indicates that a higher proportion of access orders was made by
the domestic courts than was found in the magistrates courts which
had been used by spouses in Wolfson study prior to their divorce. In
that study 13.2% of cases involved no provision for access, op. cit.
Part il n. 2, para. 3.8.
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6.3 We have more detail concerning applications for access under
the 1971 Act: of 72 access orders which were made in favour of fathers3
only 22 were the subject of a formal application or cross-application. 20
of fathers' applications concerned illegitimate children. Whilst eleven
access orders were made in favour of mothers, in only one case did a
mother apply for access and she was refused. Eight of mothers’ access
orders were made in respect of legitimate children. Hence, it may be

that the magistrates themselves raise the issue of access.

6.4 In 15 cases (7.5% of the total sample) there was a contested
hearing over access, that is more than twice the number of custody
disputes. Three of these cases were heard under the 1978 Act, two of
which resulted in access being refused, the other in an order for
reasonable access. Of the other 12 cases under the 1971 Act, ten
concerned illegitimate children. These cases resulted in five orders for
defined access, three for reascnable access and four in which access was
refused. A welifare report was available in nine contested access
hearings, all under the 1971 Act. Defined access was awarded in a
further five cases, all of which were uncontested, four of which were
under the 1971 Act.

6.5 All the magistrates interviewed were strongly in favour of
access to children by non-custodial fathers following marriage breakdown,
and were qguite satisfied with the standard form of order used in
proceedings under the 1978 Act, in which provision for reasonable access
is automatically included unless some contrary direction is given.q Most

would wish to encourage mothers to foster and facilitate continued

3 Mothers received custody in 71 cases and fathers’ access was
ordered in 6% of these; see Table & in the Appendix.

4 Magistrates Courts {Matrimonial Proceedings) Rules 1980, Form 13.
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contact between the children and the other parent. Many of the
solicitors commented on the high level of scepticism amongst mothers in
relation to fathers’ requests for access. It was the general policy of
solicitors to advise mothers to agree to generous access on the basis that
if the father's request is not genuine access will wane; if the father's
interest is genuine access will usually be of considerable benefit to the
child.

6.6 Magistrates had a more cautious attitude towards requests for
access by fathers of illegitimate children. Most magistrates considered
that access could be a good thing, provided that it was 'feasible’ in the
particular case and the father was shown to be sincere and genuinely
concerned for the child, and not merely using the application as a means
of 'getting at' the mother. However, most also expressed one or more of
a number of specific reservations. Two magistrates {interviewed jointly)
considered that they may be prejudiced against access on the basis that it
is likely to be better for each parent to go his or her own way; that the
mother will be more likely to marry and have other children - and that her
life will generally be easier - if there is no access, and that this outcome
is likely to be 'better all round' in the long run. Two more {also jointly
interviewed) considered that they were generally favourable to fathers'
access applications, but also mentioned the need to consider the mothker's
feelings and take care not to foist upon her a relationship which she d.oes
not wish to continue and which may interfere with the child's welfare and
with the mether's prospects of marriage. Several magistrates remarked
that a father's application for access is in fact often prompted by the
mother's marriage to a man who will accept her child. Access is most
likely to be ordered if there has been a fairly steady relationship between
the mother and father. It was also observed that in affiliation
applications which are not combined with an application under the 1971
Act, it is often obvious that the parents are still seeing each other.

6.7 The county court survey provided two results similar to those
found in the domestic courts for proceedings under the 1971 Act.

Although the percentage of access orders made in combination with a
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custody order was relatively low, it represented the majority of
im‘.t.au';<:1=.~$.5 Of 46 custody orders in favour of mothers, 34 involved
access to fathers. Qut of 8 cases in which custedy was granted to fathers,
in 5 access orders were made. Hence, access was ordered in conjunction
with 72% of custody orders. Secondly, all of the orders simply for access

were in favour of fathers of illegitimate children,

Grandparents' Access

6.8 In limited circumstances grandparents may apply under the
1971 or 1978 Acts for access to their grandchildren.6 Most solicitors had
experience of consultations by grandparents regarding rights of access,
but few had actually handled proceedings on the matter, whether by
intervention in a divorce or by means of an application under the 1971 or
1978 Acts.7 Nevertheless, the possibility of proceedings is discussed and
grandparents want to know what their rights are. The general view was
that grandparents do not persist or, p_ossibly, armed with the knowledge
that proceedings can be brought, manage to reach agreement with
custodial parents. It was saild that custodial parents never enquire about
grandparents’ rights unless proceedings have been threatened, but non-
custodial fathers rnay ask about their parents' position. The solicitors'
experience f(albeit based on a very small number of cases) was that
grandparents do not fare well in proceedings: courts {and welfare reports?
are not inclined to go against a custodial parent's wishes and are reluctant
to overload a case with crders,

5 Cne hypothesis for a lower return is the number of violence cases
involved: see para. 2Z.15.

& 1971 Act, 5. 18A, 1978 Act, s. 4. See paras. 2.55 - 2.57 of the
Working Paper.

7 Neo record is kept of access orders in favour of grandparents on

divorce; and in our surveys no orders were made under the 197} and
1978 Acts in favour of grandparents.
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6.9 A majority of magistrates had dealt with grandparents'
applications for access, arising from a wide range of situations. Thus,
applicants had included parents of a deceased parent where the son-in-law
had remarcied; and grandparents who had effectively brought up the child
for some time and whose daughter or daughter-in-law was seeking to
'sreak away'. One magisirate cecalled a case where a father’s application
for access to his Iillegitimate child was refused byt his mother's
application was granted: the court anticipated that the father would see
the child in those circumstances and were not averse to that probability.
in theory, most magistrates would take a favourable attitude towards
grandparents' access applications, because of their view that children
need all the help and support they can get from the extended family.
Nevertheless, two felt that they would view applications with caution and
suspicion, and the general view was that a forma_l order would be a last
resort and that much would depend on the nature of the parental objection
to access. Two magistrates considered that an order would be most
likely in the case of an application by paternal grandparents where the
father was not on the scene: where, for example, the grandparents were
seeking to establish access effectively on his behalf during his absence

abroad.

8. Divorce

6.10 In 1985 65,333 orders were made granting or deiining access
by the divorce county courts, of these 5,757 {af 9%) were orders defining
access. Access orders therefore amounted to 80% of the total number of
custody orders. The returns may reflect a substantial increase in access
orders since the previous studies, for example the Wolison study which
found access orders in around 53% of the 404 cases in which the divorce

court made a custody order.s However, the 1985 results include cases in

3 Op. cit. Part i n, 2, para. 5.7,
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which more than one access order was made, for example following an
application 10 vary access. Variation may be reguired because of a
general reluctance to order anything more precise than 'reasonable access'
in the first instance so that later definition rmay be sought. And, as one
judge pointed out, defined access orders themselves may become quickly
out of date, so that further variation may be needed.

6.11 However the individual court survey which we undertook
indicates that the initial ordering of access is high. The Wolfsen study
found much regional disparity in the crdering of access,9 whilst our survey
found a consistently high return of over 80%, as is shown by Table 11 in
the Appendix, which records the proportion of access orders made
foilowing sole cusiody orders in each of the ten courts.  Although the
aggregate proportion was the same Iollowing wife and husband custody
orders, there was quite a wide fluctuation in ordering access when sole
custod? was granted to the husband. One hypothesis for this variation is
that when a mother’s access is possible, and in the children's interests, the

courts are more likely to award her sole or joint custodial status.

6.12 When joint custody was ordered the percentage of access
orders made was 90%, as shown by Table 12. One judge commented that
access does not tend to be a problem in joint custody cases {perhaps by
definition of the type of cases involved). As has been described earlierlo
it is axiomatic in most cases that access is taking place before joint

custody will be ordered.

6.13 From our interviews it would appear that the high percentage

of access orders reflects the concern of the judges that access should be

9 lbid., Table 36.

19  Para. 5.29,
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encouraged. All the judges make a point of inquiring as to the child's
contact with the non-residential parent, and several assume that an order
will be made in each case unless there is a reason not to do so. If the
custodial parent is recalcitrant over access, the court will stress the
importance of contact for the child's welfare, as weil as a matter of the
child’s entitiement. Several judges also talked about the non-~custodial
parent's “entitiement'. When the non-custodial parent is out of touch
with the child it seems to be common for an access order to be made to
encourage resumption of contact. Several judges take active steps 1o
resuscitate access, for example by adjourning the children's appointment,
perhaps for the non-custodial parent's attendancé or for the welfare

officer to visit him.

.14 The majority of judges said that an order for reasonable access
would be made irrespective of the child's age, although several took the
view that i the children were older such an order may be unnecessary.
By ‘older', one judge thought that 12 years old was the average cut-off
point, although it may be even less if the child's siblings were over that
age.

G6.15 A second factor which may have increased the access returns
is a change in the form which is used when a custody order is made at the
same time as the decree nisi. This form {since February 1985) includes a
provision that whoever is specified in the allotted space "do have
reascnable access® to the children.“ Hence the presumption in each
case is for reasonable access. Previously, provision for access had to be
written intc the divorce form by the clerk, whereas in the magistrates
courts' form the access provision had to be deleted.  The Wolfson study

noted a high percentage of access orders in magistrates' courts in 197-’4.12

11 Form Dél,

12 Op. cit, Part Hl n. 2, para. 3.8,
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The change from an opting in to an opting out in divorce courts may have
influenced the completion of the forms by the clerks, At P.R.F.D.,,
however, where old forms were still in use during our survey pericd, the

proportion of access orders was as high as in other courts.

6.16 The judges interviewed explain reasonable access as
reasonable to all the parties, including the child®, "what you agree” or "it
depends on your common sense”. However one judge did not favour
orders for reasonable access on the ground that they may often "mean no
access at all". He deliberately gives the parties guidance on the optimal
arrangements, believing that to establish a certain structure assists, as
far as possible, in the elimination of friction and the exercise of access.
He prefers that there be fortnightly staying access, except for young
children for whom staying may not be possible and teenagers for whom a
monthly stay may be more realistic. In this court, therefore, there is a
relatively high proportion of defined access orders although, as with
custedy, the nominal content of orders is not always seen as particularly
important; a reasonable access order may mask a more defined
arrangement which has been made. Another judge who thinks in terms of
similar guidelines said that he is unlikely to make an order which
specifically defines access. Indeed the terms of the order itself may
depend on the work of the clerk rather than the words of the judge.

6.17 In 1985 defined access formed 9% of all access ord.‘a-rs.13
Courts with particularly high rates of definition were among those with

the highest joint custody rates.w High returns of defined access may

13 Similar proportions were found in the Keele and Wolfson studies:
op. cit, Part Il n. 2, at p. 200 and para. 5.7 respectively.

14 Barnstaple, Truro, Slough, Cardiff, Cambridge, Edmonton, Tunbridge
Weils and Reigate.
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therefore reflect a rcelatively ‘active' approach to the children's
appointment in those courts. Otherwise it seems that access is defined
fargely in cases of dispute.

6.18 Orders refusing access formed 3.3% of al! access orders
fnat:!u?:.15 The courts which have relatively high rates of refusal also seem
to be more likely to define access. These courts may pronounce on the
matter of access in each case. Variation in the number of orders refusing
access may, however, teflect different interpretations of the new form.
Either a striking out of the provision for access or simply leaving the
space provided empty may be ilnterpreted for statistical purposes as a

‘refusal'.

13  Hitherto orders refusing access have not been counted as 'access
orders'.
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PART YII

ORDERS IN FAVOUR OF NON-PARENTS,
LOCAL AUTHORITY CARE AND FOR SUPERVISION

7.1 This Part examines the available information on orders giving
custody to persons other than the child's parents tor the parties to the
marriage before the court, if different), committing the child to care or

placing him under supervision.

A, Custody to Non-Parents

7.2 In the great majority of cases custody of a child on divorce is
granted to one or both of the spouses involved. Most of these spouses
will also be the child's i:mreﬁtsl aithough some cases, for example the
divorce of a parent and a step-parent or of private foster parents who
have treated the child as a child of their family,2 may result in custody
being awarded to a parent of the child who is not a party to the marriage.

7.3 Lord Chancellor's Department figures indicate that, in 1985,
divorce county courts made around 400 orders giving custody to third
parties, which represent 0.5% of all custody orders made., It is not clear
whether this figure includes orders in favour of parents who were not
parties to the marriage being disso!ved.3 in one third of the divorce
courts no such orders were made and in the remainder of courts the

returns were evenly spread. Courts which made more than ten orders in

| See Part IV n., 27 above.

2 Matrimonial Causes Act 1973, ss, 82{1) and 52{1)

3 Presumably such cases are 'other' orders since courts are instructed
to count orders in favour of third parties as ‘others!, see Part IV n.
30.
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favour of third parties were at Bristol, Oxford, Derby, Nottingham and
Scunthorpe. Relatively large returns were also found in several Northern
cities: Liverpool, Leeds, Manchester and Lincoin. In our ten court

survey only one such order was made.

7.4 The interviews with judges revealed that intervention in
divorce proceedings is usually by relatives of the child, particulaely
grandparents. No judge had heard of an individual being refused leave to
intervene.q Several judges mentioned that young grandparents are
increasingly involved in taking care of their grandchildren. However, the
extended family’s role in child rearing is not reflected in the number of
custody orders made to third parties. The judges commonly referred to
suppottive relatives who back one of the parents' claims for custody and
some sole and joint custody orders are made on the basis of continued
family back-up. It may be that relatives or friends only seek custady
when they have fallen out with the children's parents or where the parents
are unfit to take responsibility. Even then the judges may be reluctant to
remove the children from the custody of both their parents, preferring to
grant only care and control to the interveners. In our study we came
across two joint custady orders where care and control was awarded to
grandparents, one with custody jointly to the interveners with the father
and another with custody to both parents.

7.5 In our surveys of proceedings under the 1971 and 1978 Acts we
found no evidence of custody being awarded to a third party. The
magistrates interviewed recalled only a small number of cases in which
such an order had been made, in most cases for a grandmother but in one
case an aunt. Such a course had generatly been taken with the
acquiescence of the child's parents.

& Application for leave to intervene must be made to aregistrar, from
whom appezal lies to a judge: Matrimonial Causes Rules 1977, rr,
122 and 124,
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B. Care Committals

7.6 A child may be committed to care in family proceedings if
there appear to be "exceptional circumstances making it impracticable or
undesirable for the child to be entrusted to either of the parties to the
marriage5 or to any other individua!".6 The efiect of such an order is
that the child may not be removed from care, unless discharged, until he
is 18, although parental rights are not transferred to the local authority.7

7.7 D.H.8.5. figures record the number of admissions to care each
year. Until the most recent figures (1984}, the majority of children who
were admitted to care following orders in family proceedings were
admitted after divorce proceedings. It seems that the number of such
admissions has fallen in recent years, while the wardship court has made
an increasing number of ccrm'ﬂi.ttals.8 D.H.5.5. figures record that, in
198%, 330 children were admitted to care of English local authorities
under section &3 of the Matrimonial Causes Act 1973, In 1932 the figure
was 529, Admissions of wards of court reached 235 in 1924, a rise of 75%
since 1977. In 1984 only 2} children were admitted to care following
applications under the 1971 Act. Under the 1978 Act, the figure was 21.

These results are set out in more detal) in Table 13

3 Under the Guardianship Act reference to a marriage is replaced by
reference to the child's parents (and also under the 196% and 1975
Acts, see n, 6}

[ Matrimonial Causes Act 1973, s. 43(1); Guacdianship Act 1973, s.
2{2¥b) and Domestic Proceedings and Magistrates' Courts Act 978,
s. 10%th See also Family Law Reform Act 1969, s. 7{2} and
Children Act 1973, ss. 17(1Kb) and 34({3),

7 In contrast, under a care order made in care proceedings the local
authority receives the same powers and duties in respect of the
child as a parent would have, but for the order: Child Care Act
1980, 5. 16{2).

8 The figures need to be treated with some care: see n. 12 below,

Wardship figures do not include committals to care under the courts’
inherent jurisdictior: see Re C.B.[1981] 1 W.L.R. 379.
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7.8 In 198%, admissions under the Matrimonial Causes Act 1973
formed around 6% of the total number of admissions to care under interim
or full care comemittals by civil Courts.9 On March 31, 1984 there were
4,844 children in care in England and Wales following an order under
secticn 43, These children formed 13% of the population of children in
compulsory care under orders of civil courts.m

7.9 Figures supplied by the Lord Chancellor's Department indicate
that 550 care committals were made by divorce county courts in 1985,
This figure represents a decrease in the courts’ returns since 1933 (872

care committais).l !

. These statistics are substantially higher than those
recorded above concerning children admitted to care each year. D.H.S.S,
figures gauge the number of children involved and this would be expected

to give larger returns than statistics which reflect court orders. However

9 That is by juvenile courts in care proceedings and in all family
proceedings. Figures supplied by D,H.5.5.

10 Ibid. See D.H.S.5., Children in Care in England and Wales, March
1933 (1984), Table Al D.H.5.5. ligures also show that the humber
of children in care in England under section 43 who are aged 10 or
over has doubled between 1977 and 1934, The number of under 10's
is largely unchanged.

11 Judicial Statistics Annual Report 1983 (1934} Cmnd. 9370, Table 4.9,
670 committals were recorded in 19385 according to the latest
Annual Report (Cmnd. 986%, Table 4,9). However, the figure given
in the text represents an amended, more accurate return.
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the differences in figures may be accounted for by the collection and

presentation of data. 2

7.10 Across the country, in around one-third of divorce county
courts no care committal was made in 1985, Orders under section 43 are
generally scattered over the country although it seems that relatively
more were made in the South and West. Largest numbers were
concentrated in larger cities and towns, for example Liverpeol,
Southampton, Brighton, Sheiffield, Cardiff and Bath. The variation in
returns may refiect local authority practice in intervening in divorce
praceedings, in preference to initiating care proceedings. One obvious
advaniage of such intervention is the relatively broadiy-worded pre-

3

. . . . 1
condition to making a care committal under section 43,

7.1l In our ten survey courts only six care committals were made
{in respect of 0.2% of the children involved), three of which simply

replaced a magistrates’ care order. Some of the judges interviewed were

12 D.H.S.S5, figures relate to the financial year, i.e. up to 31 March,and
record the child's latest 'care status’. In 1984, for example, the
figure 330 represents both those children admitted to care in that
financial year who, on March 31, were subject to an order under
section 53 and those who are commitied In the year up to March 31
who left care on or before that date and were sublect to an order
under section 43 on leaving care. If a child was received into care
under section 2 of the Child Care Act 1980 {'voluntary care'} in the
financial year up to March 31 1983 but was subsequently made
subject to an order under section 43 in 1984, he would be counted
only as an admission under section 2 in 1983 {pot under section 43, in
1984, since he had already been admitted). Hence a number of
family proceedings committals are not recorded as "admissions®
under the family statutes. The fall in committals under section 43
since 1982 may reflect either a real fall or an increasing proportion
of children initially coming into care, by a route other than divorce,
in a financial year prior 10 the year in which 2 section 43 order is
made. Apart from voluntary care, such children may have been
admitted subject to an interim or full care order under the Children
and Young Persons Act 1962 or on remand in criminal proceedings.

13 Compare section 43 with the specific conditions required by section
! of the Children and Young Persons Act 1969 in care proceedings.
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familiar with local authority intervention, usually when the child was
already in voluntary care. Other judges were less familiar and some
demonstrated grave reluctance to commit the child to care. One judge
typicaily makes a short term care order while the child is returned
home.w Severa! judges were unable to recall a contested committal to
care. Cases which identify a child at risk who is not previously known to

social services were said to be extremely rare.

C.  Supervision Orders

7.12 A supervision order may be made in family proceedings if
there appear to be “exceptional circumstances making it desirable that
the child should be under the supervision of an independent person”.ls The
supervisor may be a local authority or a probation officer.

7.13 D.H.5.5, figures show that 2,630 children were placed under an
16
A

further 536 children were made subject to such supervision following

English local authority’s supervision by divorce courts in 1982-3,

appiications under the 1971 Act and 289 under the 1978 Act. The number
of children made subject to supervision orders in divorce and other
matrimonial cases each year has declined since 1980, as is shown by Table
1%, over.

14 Although no proviston for limiting the duration of the court's order
is apparent on the face of the statute.

15 Matrimonial Causes Act 1973, s. 44{1}; Domestic Proceedings and
Magistrates' Courts Act 1978, s. 91} Guardianship Act 1973, s.
2{2Ma); Family Law Reform Act 1969, s. 7{4}; Children Act 1975,
ss. 17¢1)(a), 34(5) and 36{3}{b).

ié D.H.5.5., Supervision Orders and Intermediate Treatment, Year
Ending 31 March 1983, England (1934), Table 2.

80



Table 14 Children Made Subject to Supervision Orders in Family
Proceedings Each vear

Jurisdiction 1930 1981 1982 1933
Section 44(1) of MCA 1973 3,271 3,179 2,950 2,680
Section 9(1} of DPMCA 1973 347 333 273 289
Section 768) of FLRA 1969 32 99 113 103
Section 2(24a) of GA 1973 312 326 439 536
Section 17{1)a} of CA 1973 12 17 48 27
Total 5,224 4,159 3,828 3,655

Source: D.H.5.5., Supervision Orders and Intermediate Treatment,
Year Ending March 31 1983, England {1984}, Table 2. Figures
relate to English local authorities only.

7.14% Records of children subject to probation service supervision
combine orders made in matrimonial proceedings in divorce and domestic
courts and cover England and Wa!.e:r..17 There were 3,750 children made
subject to probation supervision under these Acts in 1982, This indicates
a decrease of 330 since 1980.18 The number of children made subject to
orders made in other family proceedings in 1982 was 170, a fall of 40

since 1980.19

17 The most vp-to-date figures for a complete year are for 1982, see
Probation Statistics, England and Wales 1983 {1984), para. 1.1.

183  Half yearly {igures for 1983 indicate an acceleration in the
decrease, ibid., Table &.1.

19  That is, under the Guatdianship Act (90), in wardship {70} and under

the Children Act (10). Since 1979 only the number of orders made
in wardship has increased, ibid., Table 8.1.
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7.15 Hence, the total number of children made subject to new
supervision orders in 1982 under divorce and other matrimonial legislation
was 6,973, 54% of whom were supervised by the probation service. Itis
not known what proportion of the 54% of probation supervision orders
followed orders made under the 1978 Act. 90% of local authorities'
rnatrimonial supervision was ordered under the 1973 Act. In other family
proceedings 78% of the 775 children made subject to supervision orders in
1982 were placed under local authority supervision.

7.16" The total number of children under local authority supervision
in England following an order made in divorce proceedings has risen from
3,816 in 1974 to 14,877 in 1983, Children subject to such orders made
under the Guardianship Act have also increased considerably, from 138 in
1975 to 2,638 in 1983.2%  In the same period the number of children
supervised under the 1978 Act has declined from 2,934 to 1,962.21 The
fall m32y2 be attributable to use of the probation service in magistrates’
courts.

7.17 Probation service records also indicate that 14,060 children
were under their supervision in 1983 following divorce or domestic
proceedings.23 In 1971 the figure was 9,350 and, in 1980, 15,130, The
combined D,H.S.5. and probation service figures show that 30,899 children
were subject to divorce and other matrimonial supervision in 1983.2!‘

20  The power to make supervision orders {in the Guardianship Act 1973)
was implemented in 1974,

21 Op. cit. n. 16, Table 2,

22 Aithough probation statistics do not provide specific evidence of the
number of such orders per annum.

23  Op.cit. n. 17, Table 1.2.

24  Excluding Welsh local authorities and taking the probation figures
for June 30 1983. Op. cit, n. 16, Table 2, and n. 17, Table 1.2.
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in 1964 the figure was only 2,723.25 The number of children supervised
has decreased since a peak of 33,430 in 1980-81 which may reflect the fall
in the child population and an increase in the number of orders being

).26 Since

terminated or lapsing fup by 1,000 between 1980 and 1932
around 1977 there have been a larger number of children under local
authority rather than probation service supervision in the matrimonial
jurisdictions. However more new orders are still made in favour of the
probation service, Hence, the latter's orders seem more likely to lapse
andfor be revoked. One reason for this may be the close relationship
between divorce court welfare officers {(who are emploved by the
probation service) and the divorce courts. In some cases courts may
decide to make short term supervision orders in favour of the probation
service {see below) and, in others, the welfare officers themselves may be

more prepared to seek revocation than local authorities.

7.13 On June 30 1983, following orders in other family proceedings,
only 770 children were supervised by the probation service, the same
figure as in 1978.27 Combined figures for both agencies show that 3,686
childeen were subject to such supervision in 1983,28 a rise of 1,206 since
1978. The rise is largely determined by an increase in orders made in
Guardianship of Minors Act proceedings in favour of local authorities.

7.19 The welfare agencies' figures record the children under
supervision rather than the number of orders made. Even allowing for
more than one child being made subject to each supervision order, the
divorce courts record a considerably lower number of orders made than
the records of D.H.5.5. and the Home Office would suggest. In 1985

23 Including Weish local authorities: figures supplied by D.H.5.5.
26 lIoid.

27 Op.cit. n. 17, Table 1.2,

28  Seen. 24,
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1,503 supervision orders were made under section 48(1) of the Matrimonial
Causes Act 1973, approximately three times the number of care
committals and 2% of the number of custody orders made.

7.20 Of the 1,053 supervision orders recorded by the courts in 1985,
the number of orders, as a proportion of the number of custody orders
made, was largely consistent amongst the circuits, with only the Northern
Circuit registering low returns. However, individual differences in totals
amongst courts were considerable: from 76 (Portsmouth) and 67
(Liverpool) to none jn 25 courts, including, for example, Newcastle,
Higher numbers of supervision orders were not only recorded in courts
which serve inner city areas. From the interviews with judges it seems
that courts which take a particularly 'active' approach to the children's
appointment may be more likely to order supervision. Some courts seem
also to use supervision more flexibly than others., The most often cited
and, indeed, the only rationale for supervision in some courts, is to
protect the child from apprehended harm. Two judges, moreover, spoke
of making short-term supervision orders as a means of checking up on the

children's welfare,

7.21 Several courts which had particularly high proportions of joint
custody alse figure prominently in the category of courts with high
supervision returns (Cambridge, Worcester, Guiidiord, Tunbridge Wells
and Reading). This may indicate the use of supervision to facilitate joint
arrangements particularly in cases where there has been discord or one
parent does not trust the suitability of the other to care for the child.

7.22 Supervision may also be used to help parents adjust to life
after divorce, In particul&r, all the judges interviewed except one were
prepared to order supervision of access to the children. However cne
judge was unwilling to "saddle" the child with a supervision order on
account of his parents® difficuities. Two other judges commented that
supervised access was unpopular with supervisors because of pressure on
resources and the timing of access visits out of work hours.
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7.23 The preferences of supervisors were also acknowledged by the
courts which make finite supervision crders. One judge said that open-
ended corders undermine parents' confidence and another preferred that
the extensicn of supervision should have to be justified, rather than its
termination. On the other hand one judge makes unlimited term orders
because a fixed date permits parents to make merely temporary
improvements, as a means of evading official serutiny in the long term.
The majority of courts provide for revocation of supervision without

attendance in court when all parties are agreeable.

7.24 In our ten court survey only 22 supervision orders were
recorded, 0.75% of custody orders made. 73% of those orders were made
in favour of the probation service. Of the six local authority orders, five
were made when the children were in the care of their mothers.
probation service supervision orders were made equally in respect of
children resident with their mothers and fathers. Surprisingly over 50%
of supervision orders were made with joint custody orders. All of these
were made in Scuthern courts with high numbers of joint custody orders
{Guildford, Exeter and Wandsworth} which seem to confirm the link

between joint custody and supervision noted in paragraph 7.21.

7.25 In the course of the domestic court survey, a supervision order
was made in six Guardianship of Minors Act cases (3% of the overall
sample; 6.5% of the cases under the 1971 Act). In two cases the order
was made following a change in actual custody in contested custody
proceedings. - Three supervision orders were made in one court,
representing 9% of that court's cases. This court was the only one to

have made orders for the retention of parental rights.29

7.26 Most magistrates had dealt with cases in which a supervision
order had been made, usually in relation to problems over access. A

29  See para. 5.41.
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supervision order would also be made if there was some doubt about the
parent's adequacy; for examnple, if the parent was a young unmarried
mother, or, even, if a father were awarded custody. The first suggestion
of a supervision order would usually come from the welfare report, but
several magistrates foresaw cases where the solicitors could provide the
court with all the information it needed, and a supervision crder would be
made without that prior recommendation. The supervisor appointed
would usually be a probation officer in the case of an older child, and the
social services department in the ¢ase of younger children. The
magistrates expressed a general preference for using probation efficers,
because of their greater contact with the service. However, if the socia!
services department was already working with the family it would be
more appropriate to use that department. Furthermore, evidence of the
social services department's involvement with the family might be a
sufficient reason for not making a supervision order in a case where it
would otherwise be indicated. if the views of the social services
departinent were not already clear irom the weliare report, its opinion
would be sought. The court would, if necessary, make a supervision order
against the wishes of social services, though it would always be best if the
proposed supervisor saw the need for an order.
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PART VIl

CONCLUSION

3.1 The information presented in this paper has been gathered
from court-based and solicitor-based sources. It can only give secondary
evidence of the perceptions of the litigants and children ii'1\f<:nl\.n?:d.l
However, our survey indicates that a strong body of locally developed
“rules® play a role in determining applications made in respect of
children.2 The operation and divergence of these rules needs to be
examined in the light of the law's aim to further the 'best interests' of

those children.>

(a) The Need for Court Orders

8.2 It was noted in the Working Paper that the futures of at least
176,000 children were considered under the custody jurisdictions in l984.t’
Using the latest available figures, it seems that around 110,000 custody
orders are made each year,s many relating to more than cne child, the

great majority of which are accompanied by access orders.6 it has been

1 For studies of the 'human' side of the divorce process see Murch,
Justice and Welfare in Divorce {1979}, and the sources therein, and
Mitchell, Children in the Middle {1985}

2 See also Mnookin, "Bargaining in the Shadow of the Law. The Case
of Divorce" {19791 C.L.P. 65.

3 Guardianship of Minors Act 1971, 5. 1,
4 See Part ! n. 6 in the Working Paper.

5 In divorce arcund 37,000, including an estimated 35,000 at the
Principal Registry. Under the Guardianship of Minors Act around
10 custody orders in the Principal Registry, 1,757 in county courts
and 3,500 in magistrates’ courts. In magistrates' matrimonial
proceedings a further 2,400 custody orders were made in 1984,
These figures exclude interim orders.

3 See Part Vi,
a7



found already in studies of divcrce,7 and is confirmed in Part Il for
magistrates' courts, that the proportion of custody cases which are
contested is small, relative to the number of cases which come before the
1::-::;ur*t.8 Rather, a custody order seems often to result from the practices
of weifare agencies, for example in relation to claims for housing or
supplementary benefit, or from the advice of solicitors, or from the
initiative of the court ancillary to other proceedings.9 Soticitors
Interviewed assume that in matrimonial proceedings custody orders are
*part of the package® in most cases. In this they are backed by courts
expectations that orders will be made. Hence, in our surveys custody was
ordered in over 90% of divorces and in all but che of the completed
magistrates' praceedings.m Nevertheless the usual order of the court,
conferring custody upon one party, is often perceived as bringing wide-
ranging repercussions for both parties' legal relationship with their
children. The solicitors interviewed, for example, believed that clients
generally equate custody with exclusive contrel over the childs
upbrlnging.“ it seemns that it would be less confusing, and in some cases
tess damaging, were there to be less pressure from all sides towards

obtaining a court order.

() The Range of Orders

8.3 The statistics we collected confirm that in the great majority
of cases women care for children after separation and divorce. The

7 See Maidment, Child Custody and Divorce {1984}, pp. 61-62.

& Paras. 3.2 and 3.3.

9 Paras. 2.6 - 2.15 and paras. 3.% - 3.8, Other practical
considerations include the attitudes of schools or education
authorities towards divorced parents not living with their children,
see para. 5.19.

10 Paras, 3.6 and 3.%, respectively.

i Para. 5.20.
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factors underlying this are profound and various. However, we
encountered substantial support amongst courts and solicitors for female
child care {and, where practicable, male paid employment as a matter of
principle}.lz Some solicitors were clearly cautious about fathers'
prospects of success in contesting o::e.!smdy.!3 In no case before a
domestic court in our survey did a father's custody claim succeed over a
mother's ot)jecticm.lQ

8.4 Similarly, on divorce, it seems that courts' and solicitors’
perceptions of the appropriateness of joint custody partly explain the
regional variation in these a:arder's..15 Opinions on the merits of joint
orders are divergent and strongly tus:kj.!6 Solicitors acknowledged that
tactical applictions, at least those in favour of joint custody, were made
in certain cases.!’  Their advice to clients could differ accordingly. A
client who perceived a joint order as a threatening interference by the
other party could be told that joint custody is simply ™a matter of
x:'.rcnrds".18 Conversely, a client who had to be dissuaded {rom contesting
the actual care of the child could be offered joint custody as an important
ratification of his continued parental roie.19 Moreover, in some courts

12 Paras. 4.9 - 4,17 and %.26.

13 Para. 4.16.

14 Para. 4.5,

i3 Paras. 3.2 - 5.16.

16 Paras. 5.17 - 5.26,

17  Para. 511,

18  Para. 5.16.

19 Paras. 5.11, 5.16 and 5.20. C.{f, paras. 5.21 and 5.22. The same

dexterity of argument may be employed over access orders, see
para. 6.5,
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nomination of a sole (rather than joint) care-taker for the child may be a
necessary step towards obtaining a declaration of satisfaction because of
judicial reluctance to sharing arrangements. 20

8.5 In the light of the discretion conferred on the courts by the
‘best interests' principle, uniformity in orders cannot be. expected.
However, at present the venue at which a child's parents divorce may play
an important part in the framework of orders made to govern their future

relations. Differences of approach amongst divorce courts was found on

‘every matter which permits contention, except that where possible

children should maintain contact with both parents. A whole range of
policy issues from joint custody and shared care and coatrol to defined
access and the use of supervision orders would clearly benefit from

exchange of views between judges and others involved.

3.6 Apart from differences over substantive pelicy, divergence
arnongst practitioners is also attributable to uncertainty over the tools of
the trade. Differences between the orders available in the various
custody jurisdictions, for exampie between custody and legal custody, and
custody and care and control, do not seem to be helpiul in practice.
Indeed the popularity of joint custody orders may be largely a reaction to
the problems caused by 'sole’ orders. Moreover, the similar power to
order retention of parental rights and duties seems to be difficult for
litigants to understand and for practitioners to opera’ee.21 To define,
and to distinguish, the effects of the orders available to the divorce court
presents further difficulty. Even some judges who consider that ‘custody’
means ‘care and control' nevertheless separate the concepts when giving
care and control to third parties. The reported perception of divorcing
parents that sole custody gives one parent virtually complete control over

20 Para, 5.36

21 Paras. 5.42 - 5.44,
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the child's upbringing is at odds with most of the interviewed judges
interpretation of the law.22 The range of orders available needs to be
simplified, clarified and brought into line across the jurisdictions.

3.7 It seems that for parents {and spouses) and for the agencies
which encourage orders to be obtained, the primary concern is to resolve
the basic issue of who is to look after the child, Parental responsibilities
other than residential and visiting questions are rarely raisecl.23 The
most helpful order in many cases would deal with the child's residence,
with whom he may stay and whom he may visit for shorter periods. It
should seek to avoid giving the, oiten false, impression that other persons

are being shut out of involvement in the child's life.

22  Paras. 5.17 - 5,19

23 See for example, paras. 5.25 and 5.42 - 5,44,
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Table 1 Progress of Financial Applications to Six Domestic Courts under the 1978 Act® n. = 209
WHERE NO CHILDREN INVOLVED WHERE CHILDREN INVOLVED
Application Total Withdrawn or  Order Crder Withdrawnor  Order Crder
Adjourned Refused  Made Adjourned Refused Made
5. 2° 156 17 3 4 72 2 58
s, 6 53 0 g 1 5 0 47
Total 209 17 3 3 77 2 105

Notes to Table 1,

a During three months of 1985,

b QOrders for financial provision.

[ Agreed payments orders.
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Table 2

Progress of Applications to Six Domestic Courts under the 1971 Act® n. = 136

ILL EGITIMATE CHILDREN

LEGITIMATE CHILDREN

Application Total Withdrawn or Order QOrder Withdrawn or QOrder Order
Adjourned Refused Made Adjourned Refused Made
by mother 83 6 0 15 19° 0 43
59
by father 53 [ 3 i5 13 0 13
Total 136 1¢ 3 30 37 ¢ 56

Note to Table 2.

a

b

During three months of 1985,

This figure includes one case which, though recorded in the court register as a refusal of order, was in reality

withdrawn following agreement between the parents as to maintenance.
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Table 4 Results of Proceedings under the 1971 Act n, = 89

Father's Application

Mother's Application

Legitimate/lllegitimate ORDER Legitimate/lllegitimate
a e LEGAL No access . 2:‘
3b 8 p CUSTODY Reascnable access g1l 9m
i 1 TO MOTHER Defined access 2 4
lg LEGAL No access
8 38 CUsSTODY Reasonable access
TO FATHER Deiined access
3? ACCESS No access
3 ONLY {(On Reasonable access
father’s Defined access
application
for access
onty)
13 18 TOTAL 43 15
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2 cases contested on custody: welfare report available in each; no change in actual custody.
1 case: father's application for custody order in favour of mother,

Contested on custody: weilfare report available; change in actual custody {father to mother)k;

rmade. Also contested on access.

Contested on access; welfare report available.

All uncontested; welfare reports available in 3 cases.

All on father's application for access. Includes:

i case contested on access; welfare report available.

I case: weliare report available; supervision order made,
Father's application for access; contested on access.

All uncontested: welfare report available in each case.
All contested: weifare report avaitlable in each case.

2 cases contested: welfare report available in both cases.

inciudes:
1 cross-application by father for access.

| case contested on custody: welfare report available; change in actual custody (father to mother);

order made.
2 cases: supervision order made; welfare report available in one case.
1 further case: welfare report available,

Welfare report available in } case.

Includes:

2 cross-applications by father for access.

1 case where actual custody transferred to mother uncontested.
1 case: weifare report available,

includes:
2 cross-applications by father for access, both contested.

supervision order

SUpETvision

| case contested on custody: welfare report available; no change In actual custody. Also contested on access.

| further case: welfare report available; supervision order made.
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Table 5 Ages of Children Subject to Custody and Access Orders in Six Domestic Courts? n. = 333

Type of proceedings under 5 5-9 10 or over Total
DPMCA 1978 84 {B2%) &2 54 200
Legitimate 43 {&5%) 31 21 95
GMA 1971 5
lilegitimate 327 (34%) 5 i 38
Total 159 (48%) 98 (29%) 76 (23%) 333

Notes to Table 3.
a including cases in which an order was refused.

b Of whom 20 were aged | year or under.
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Table 6 Custody Orders in Divorce Proceedings (Percentages)

Year Custody to Custody to Joint Total
Study of Data Wife Husband Custody Others Number’
Maidment 1973 77.6 19.0 3.4 0 58
Wolfson® 1974 81.4 13.2 5.2 2 424
Bristol® 1979-80 81.4 11.6 7.0 0 1,290
National® 1985 77.8 9.2 12.9 7 82,059
Bristal (2)5 1985 73.0 9.6 16.9 .5 4,676

woifson(2)6 1985 72.2 9.2 18.1 5 12,771
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Notes to Table 6.

i.

3.

&4,
.

6.

A random sample of 95 undefended divorce petitions invelving children, which had been filed in a North
Midlands county court in 1973: Maidment, *A Study in Child Custody™ (1976} 6 Fam. Law 195 and 236, p. 198,

A study of 625 divorces involving children in 1974, from a sample of 10 courts selected to reflect a cross-
section of the divorcing population: Eekelaar and Clive with Clarke and Ralkes, Custody After Divorce,
Family Law Studies No. 1, Centre for Socio-Legal Studies, Wolison College, Oxford, Table 33.

Research into 1,500 children's appointments between May 1979 and June 1980 in five courts in the Western
Circuit and two courts on the Wales and Chester Circuitr Davis, MacLeod and Murch, "Undefended Divorce:
Should Secticn 41 of the Matrimonial Causes Act 1973 be Repealed?” {1983} 46 M.L.R, 121, 132,

The figures collected from the returns of 174 divorce registries in 1985,
The courts used by the Bristol study, updated using the {igures noted in &,

The courts used by the Wolfson study, updated using the figures noted in 4. These are the county courts at
Birmingham, Bournemouth, Carmarthen, Guildford, Lincoln, Newcastie-upon-Tyne, Nottingham, Sheffield and
Shrewsbury, and P.R.F.D}, The latter’s returns have been extrapolated from our own survey's results {see
para. 5.30).

The total number of custody orders made by the divorce court, that is excluding care committals and previous
courts’ orders. Inrows 1, 2 and 3 arders splitting the children between husband and wife have been counted
as orders in favour of each of them.
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Table 91 Custody Orders made by the Ten Courts {Percenta.ge:s)3 n. 2,927

Court Circuit2 Joint Custody Husband only Wife only Total Number
Aldershot and

Farnham W 17.6 b4 779 136
Altrincham N 11.2 5.3 316 149
Bow SE 2.1 9.5 Lk 242
Durham NE 3.7 %2 83.9 86
Exeter w 29,2 8.2 62.6 171
Guildford SE 33.8 7.5 57.7 211
Manchester N 2.0 3.9 89.1 293
Middlesbrough NE 13.% 9.5 76.6 200
P.R.F.Dv 28.5 6.6 64.9 1206
Wandsworth SE 19.3 6.4 74,2 233
Total 20.9 7.3 71.6 2,927

1.  The figures do not ali add up to 100% because of rounding and custody orders made in favour of third parties.
2.  Abbreviations refer to the court circuit, see n. 5.3,

3. In a three month period of 1985, The percentages in our survey generally correspond to the return of each court
for the year. In all but three courts our survey recorded a joint custody rate which is 2.5% above the year's return,

In Bow and Manchester our figures were equivalently low. In Aldershot the annual return was substantially higher
[4%. 5%
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Tabie 10 Joint Custody Orders made by the Ten Courts n. = 612

Court Absolute The Awarding of Care and Conirol {(Percentages}

Number

of Joint Care and Care and Shared Care and

Orders Control to Control to Care and Control not

Wife Husband Control Ordered

Aldershot 24 83 13 0 G
Altrincham 17 33 47 0 0
Bow 22 35 36 G 9
Durhaim 5 60 4G 0 0
Exeter 50 90 t0 G G
Guildford 72 81 13 0 G
Manchester [ 33 a G 7
Middlesbrough 27 &2 G 3 15
P.R.F.D, 344 83 16 1 i
Wandsworth &5 29 3] [¥] 0
Total 612 81 16 0.4 2
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Table 11 Granting of Access when a Sole Custody Order is made. Total Access = 1,922

Custedy to Wife Custody to Hushand
Number of Percentage of Number of Percentage of
Custody Orders Access Orders Custody Orders Access Orders
Aldershot 106 76 6 33
Altrincham 124 82 8 100
Bow 197 79 23 74
Durham 73 97 8 100
Exeter 167 21 1n - 93
Guildford 123 86 ié 28
Manchester 261 79 | 26 77
Middlesbrough 154 81 19 74
P.R.F.D. 783 22 79 3
Wandsworth 173 94 i5 190

Total 2161 83 214 33
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Table 12 Granting of Access when a Joint Custody Order is made Total Access = 537

Care and Control Care and Control

o Wite [CCW) %o Husband {CCH)
Court Number of Percentage of Number of Percentage

CCW Access Orders CCH Access Orders

Aldershot 20 70 3 67
Altrincham 9 160 8 100
Bow 12 33 8 33
Durham 3 100 2 100
Exeter 45 160 5 160
Guitdford 53 36 13 100
Manchester 3 160 - -
Middlesbrough 22 100 - -
P.R.F.D. 284 89 56 79
Wandsworth 24] 108 3 _ &0

Total 498 9i 100 4
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Table 13 Children Admitted to Care Following Family Proceedings Each Year

Jurisdiction 1977
Section 43(1) of the MCA 1973 503
Section 10{1) DPMCA 1978 67
Section 7¢{2) of the FLRA 1969 39
Section 2{2}{b} of the GA 1973 47

Section 17(1)b) of the CA 1975 3

1982

1983

329
15
176
163

406
25
187

i3

Total 679

325

732

Source: D.H.5.5. figures, relating to English local authorities only {year ending March 31



FIGURE F L. COUNTY COURT:CUSTODY ORDERS
JOINT CUSTODY ORDERS AS A PERCENTAGE OF TOTAL CUSTODY CRDERS
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COUNTY COURT:CUSTODY ORDERS

FIGURE F.3.

HUSBAND ONLY CUSTODY ORDERS AS A PERCENTAGE OF TOTAL CUSTODY ORDERS

ENGLAND & WALES 1985
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% Figure F.4:

The Froportion of Orders in Ten Courts under which

of orders in

Child's Residence with Wife
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wife.
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Orders Granting Joint Custody as a

Map M.2
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Map M.3
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PART I
INTRODUCTION

1.} This Supplement aims to give an up-to-date picture of the
orders made in respect of children in the three largest custody
jurisdictions. The information collected is intended to complement the
analysis of the law contained in the Working Paper on Cusmdy.l
Specifically, we examine the award of custody and access on divorce, In
proceedings between parents under the Guardianship of Minors Act 1971
and between spcouses under the Domestic Proceedings and Magistrates'
Courts Act 1973.

1.2 in Part I we look at the background to applications to
domestic and county courts which result in custody orders and Part IIi
considers the role of the court in raising the issue of custody. Part IV
analyses the available statistics on the award of custody between parents

and spouses and discusses a number of factors underlying the figures., In
particular the prevalence of orders giving custody to wornen is considered.
In Part V we turn to regional differences in the use by the divorce courts
of their power to award joint custody. The effect of a joint custody order
on the residence of the children involved is also examined, This Part
ends by looking at the use by courts, other than divorce courts, of the
power 1o order that the parent or spouse who is not living with the child
retains some or all of the parental rights and duties jointly with the
person caring for the child. The subsequent Parts deal with court practice
in respect of access orders, custody orders in favour of non-parents,
comsnittals to local authority care and supervision orders. Where

necessary, graphs, tables and maps have been collected in the Appendix.

1 {1986) Working Paper No. 36.



{a} County Courts

1.3 1985 was the first year in which records of custody and access
orders made by the divorce courts were compiled from court returns by
the Lord Chanceller’s Department. We draw upon these statistics and the
more detailed returns of ten courts which were supplied to us over a three
month period during that year giving information concerning nearly 3,000
children subject to custody orders. These courts were selected, in the
tight of the nationa! returns, to give a fuller picture of the practice of a
set of contrasting courts.3 Additionally, during early 1986 we carried out
eleven interviews with judges who regularly deal with children's cases.
Most of the interviews were conducted in courts other than {(but with
broadiy similar resuits to) those which took part in our three month
survey. All but one of the judges were male and, except in one court,
they were interviewed separately.

1.4 County court returns of orders made under the Guardianship of
Minors Act 1971 were also collected by the Department in 1985, Again,
we supplemented these statistics with a more detailed survey of ten
f.:c:mrts,4 although the gquantity of business was small, Interviews with
three judges were carried out to shed some light on the numerical trends.

2 The survey returns were collected by different methads: in several
cases they were collected for us by the courts concerned, in others
copies of orders made were supplied to us and, in the remainder, we
visited the courts to take information from the files,

3 The courts which took part were those at Aldershot and Farnham,
Altrincham, Bow, Exeter, Durham, Guildford, Manchester,
Middlesbrough, Wandsworth and the Principal Registry of the Family
Division.

) All but two of these courts were the same as those which took part
in the divorce survey: Cambridge replaced Exeter and Lambeth
replaced Bow.



{b) Domestic Courts

L5 The domestic court survey was conducted over a three month
period of 1985 in a region where the rate of recourse to domestic
courts is amongst the highest in the coumr\,l'.5 The survey had two maln
aims., First, it set out to examine the treatment and outcome of
individual cases involving children. Information was obtained by means
of individual case returns. Record was made of every case heard during
the survey period, a total of 345 applications under the 1971 and 1978
Acts. Although the total number of cases is relatively smali and the
survey was restricted to one part of the couniry, it provides the first
available detailed information about the award of custody in domestic
courts. Secondly, the survey aimed to add considerably to the information
given by official returns in respect of domestic court business and thus 10
provide a more detailed picture of the pattern of use of domestic courts.
This information was obtained by means of weekly returns, based loosely
on the annual returns which each court is required to make to the Home
Office.

1.6 Interviews were conducted with ten magistrates drawn from
the domestic panels of five of the six courts which took part in the
survey. Three pairs of magistrates were interviewed, the other four
individually. 5ix women magistrates were interviewed and four men.
These interviews took place in September and Qctober 1985,

(¢} Solicitors' Interviews

L7 Interviews were conducted with 26 solicitors practising in the
dornestic courts which participated in the survey. The solicitors varied in
age and experience. As regards the selection of solicitors to be

3 The participating courts were: Darlington, Durham, Hartlepool,
Sedgeiield, Sunderland and Teesside.



interviewed, suggestions were obtained by means of impromptu telephone
calis to clerks to the justices in the survey courts. It was hoped that by
this means a sample would be obtained whose main common characteristic

was regular attendance at the domestic court.

1.8 Many of the guestions to solicitors were concerned with the
attitudes and behaviocur of lay clients and it may be important to note the
infivence of regional factors. Certainly, most soliciters interviewed in
the North East at some point mentioned certain characteristics of the
region which they regarded as potentially significant in relation to the
matters under discussion. Thus, frequent reference was made to the
current high levels of unemployment in the North East, and to continuing
working-class adherence to sex-role sterectypes traditionally associated
with the heavy industries and physicaily demanding labour on which the
region formerly depended. In view of these perceptions on the part of
solicitors and the relatively heavy use of magistrates’ courts in the North
Ea.st,6 nine interviews were conducted for comparative purposes in
Plymouth and East Cornwall. As in the North East, the selection of
solicitors was by means of suggestions obtained from clerks to the
justices. Interviews in the North East were conducted in the pericd from
Mareh to May 1985, and in the South West in July and August 1985.

i.g Thus, it can be seen that our information is based on analysis
of statistical returns, relatively small samples from court files and
interviews with a selection of legal practitioners. The court surveys
orovide only exampies of certain courts' resvits over a short period of
time and might not be indicative even of these courts' usual practices or
representative of the region in which they work. Moreover, in the field

é See paras, 2,16 - 2.17,



of custody and access, where decisions depend on what is 'best’ for the
child7 and turn on the facts of each case, it is not possible to draw firm
cohclusions about the courts' approaches. We have not been able 10
examine individual cases in depth. Finally, the interviews carried out can
cnly provide accounts of the impressions of the practitioners involved.
Nevertheless, we hope that the results in our paper form a helpful
addition to existing research by drawing attention to issues of current and

practical importance.

1.10 In this paper we have not found it necessary to distinguish
between the effect of ‘custody’ orders made on divorce and ‘legal custody’
orders made under the 97! and 1978 Acts. According to the solicitors
intecviewed, clients do not appreciate any difference between the two
concepts. The solicitors’ view was that the distinction between custody
and legal custody is largely theoretical.8

111 We would like to express our gratitude for the assistance given
to us in the preparation of this paper. In particular we would like to
thank the President of the Family Division and the Lord Chancelior's
Department for granting us permission to approach the judictary and
giving access to court records. We are indebted to the judges,
magistrates and solicitors who participated in our study for generously
giving up their time and providing invaluable information. Thanks are

also due to the staff of the Statistical Branch of Lord Chancelior's

7 See Part VI of the Working Paper.

8 See ibid., paras. 2.34 - 2.54; the distinction between joint custody
and orders for the retention of parental rights seems to be more
meaningful in practice: see paras. 5.51 - 5,43 below.



Department and in individual county and magistrates’ courts who supplied
much of our material and put up with our questioning. Most of all we are
grateful to the Law Commission for setting up this exercise and in
particular to Brenda Hoggett, the Law Commissioner in charge of family
law, for her guidance,



PART il

WHO USES THE 1971 AND 1978 ACTS AND WHY?

2.1 Domestic courts make around 138,000 custody and access
orders each ye,-a\r.l Half of these are made following proceedings
between spouses for maintenance under the Domestic Proceedings and
Magistrates' Courts Act 1978 (the 1978 Act"; in such proceedings the
court is required to consider whether to make a custody <:nrder.2 The
remainder of these orders are made following applications for custedy and
access under the Guardianship of Minors Act 1971 {‘the 1971 Acth
Additionally, in 1985, 2,336 custody and access corders were made by
county courts under the 197} Act.3 This Part sets out the use made of
the 1978 and 1971 Acts during our survey and considers what may prompt
these applications. At the end of this Part we note regional differences
both in the number of applications made and in the choice of court to

which application is made under the 1971 Act.

1 Excluding interim orders, Home Office Statistical Bulletin 24/85,
Table 2. It is likely that each case in which custody and/or access
was ordered has been counted as one return. However rare cases in
which children are split up between their parents may have been
counted as two orders. More generally, each order may relate to
more than one c¢hild so that the exact number of children involved is
not known.

2 Section 8{1) and {2},

3 1,757 of wuich were custody orders {with or without access), 558
were orders for access in favour of a parent of the child and 21 were
access orders in favour of grandparents {figures supplied by the Lord
Chancellor's Department).  These figures do not include orders
made by the Principal Registry of the Family Division, which also
has High Court jurisdiction under the 1971 Act, and made 9 orders
under that Act in 1984: Judicial Statistics Annual Report 1984
(1985} Cmind. 9599, Table 4.4.



A. Who Applies under the 1971 and 1973 Acts?

2.2 During the period of our domestic court survey, all 209
applications for fimancial assistance under the 1973 Act were made by
wives.t‘ 28% of these cases involved children. 119 financial orders were
madegs 1G53 of which were in favour of wives with children, The progress
of the financial applications is set out in Table 1 in the Appendix. An
order for legal custody was made in 106 of the 107 applications invoiving
children which were completed during our survey. These cases are
considered in more detail later.6 it is not possible to judge precisely how
representative are our survey's results. One indication suggests that an
unusually bhigh proportion of spouses with children may have been
involved. During our survey the number of custody and access orders, as
a proportion of all financial orders, was 94.59&.7 For the whole of 198%
the proportion in these courts was 326%, whereas, nationally, the

& 156 applications were made under section 2, alleging, for example,
failure to grovide reasonable maintenance for the applicant or a
child of the family. The remaining 53 (25%} applications were, for
consent orders, under section 6, in respect of payments which had
been agreed between the parties. This contrasts with the national
proportion of applications by consent (38%); Home Oifice
Statistical Bulletin 24/85, Table 2.

5 43, or 44%, of which were consent orders. 57% of applications
under section 2 were withdrawn or adjourned and 3% were refused,
Solicitors interviewed offered three reasons for the rate of
withdrawal: reconciliation, withdrawal in favour of divorce
proceedings and agreement resulting in application for a consent
order, Withdrawal {not including adjournments) accounted for 54%
of the total number of applications made under section 2 in 1984:
Home Office Statistical Bulletin 24/85, Tabie 2.

6 See para. 2.8 below,

7 Excluding two custodyfaccess orders which were made in cases
where no financial order was made.



aroportion was 66%.8 The lower figures for 1984 may reflect either a
higher proportion of childless spouses or a lesser propensity to make

custody or access orders in other courts.

2.3 Of the 136 applications 1o the domestic courts for custedy and
access under the 1971 Act, we only have detalls in respect of the 89 cases
which were completed during the sur\.'e‘,»'.9 These cases, 63% of which
involved legitirmate children, comprised 7% custody and 15 access
applications. The applicants and the order they sought are set out
overleaf in Table 3. The results are set out in rmore detail in Table 4 in
the Appendix. Nearly 30% of custody applications were by mothers.
However all of the access applications were by fathers of illegitimate
children. indeed 60% of fathers' applications concerned illegitimate
children, compared with 26% of mothers'.

g Respectively, a further 20 and 242, custody/access orders were
made in cases where no financial order was made: Home Office
Statistical Bulletin 24/35, Table 2.

S Although we do know that 83 {(6i1%) of the total number of
applications were by mothers and that 93 (68%) related to
legitimate children. 63% of all applications resulted in an order,
which compares with a proportion of 69% for England and Wales in
1984: Home Office Statistical Bulletin 24/85, Table 2. The latter
figure does not take into account adjournments. The success rate
of applications during cur survey pericd is set out in Table 2. An
appreciably higher percentage of applications were withdrawn or
adjourned in respect of legitimate children than in respect of
illegitmate (30% as compared with 23%k it may be that
reconciliation and withdrawal in favour of divorce proceedings
operates in these cases, see n. 5,



Table 3 Identity of Applicant and Status
of Children in Applications under
the 1971 Act.

Appiicant and Order

Scught Status of Children Subject to Crders
Legitimate  Hlegitimate Total!l®
Father - Custody i2 3 15
Father - Access 0 15 15
Mother - Custody 43 i5 58
Mother - Access A 0 0
Totak: 55 33 28
2.4 The survey of county court proceedings under the 1971 Act

found that 74% of the 68 applications which led to an order were made by
mothers. The applications led to 3% custody orders, 13 access orders and
one care committai. Qur information is less detailed in this survey but
several of the results are similar to those found in the domestic courts.
Many mote mothers' than fathers' applications led to their being awarded
cus‘.te«‘!y.11 On the other hand, eight of the applications which resuited in

an order simply for access were by fathers and at least six of these

10 Each case may have involved more than one child. In one further
case {legitimate child} a father applied for custody to be awarded to
the mother and was himself granted access. Fathers made 7 cross-
applications, 5 for access {& of which to an illegitimate child) and 2
for custedy (I of an illegitimate child). Mothers made & cross-
applications, all in respect of legitimate children, 3 for custody.

11 The survey returns did not specify what an application was for in a
given case. 43 of the 52 applications by mothers resulted in a
custody order in the applicant’s favour, as opposed to 5 of the 16
applications by fathers. In three cases mothers made applications
in which custody was awarded to the father, and in three fathers’
applications mothers were awarded custody. The most likely
explanation for this result is that these cases were contested. The
number of contests was not collected in our survey.

i0



. - . 1 .
concerned iilegitimate children. 2 In contrast ta the domestic court
survey, the overall majority {81%) of applications concerned illegitimate
children and this may well reflect the areas in which the survey was

conducted, 13

2.5 To surmmarise, therefore, all the applications under the 1978
Act were made by wives, mostly those with children, Fathers took the
initiative in more cases under the 1971 Act, particularly in respect of
illegitimate children and, in about 0% of their applications, were seeking
access.  Nevertheless even under that Act the majority of applicants

were mothers.,

B. Factors Influvencing Applications Under the 1971 and 1978 Acts

2.6 A general theme which emerged from the interviews carried
out with judges, magistrates and solicitors was that a considerable
additional burden, particularly financial, is placed on the spouse who, on
separation, cares for the children. This observation is reflected in the
preponderance of cases invoiving children in the survey of the 1978 Act
and in the high proportion of maintenance orders made in Guardianship of
Minors Act cases.m Several solicitors added that financial orders in
domestic courts are scught not only out of financial need but also to give
psychological! security to the applicant by formalising her position after
separation. Many commented that childless couples are often able to
come to some financial arrangement to tide them over until divorce
without the need for earlier domestic proceedings. In other cases, an

12 In one case the status of the children was unknown. In a further
five applications by mothers the only order was for access by the
father. All of these were in respect of illegitimate children.

13  See paras. 2,15 - 2,16, The status of only 59 children was recorded.
Applications in respect of legitimate children were made by both
mothers and fathers (5 and 6 cases respectively).

14 A maintenance crder was made in 47 of the 5& cases in which a

custody order was made under the 1971 Act by magistrates in
respect of legitimate children,

1i



application for financial assistance under the 1978 Act may be prompted
by a feeling that it is too early in the matrimonial difficulties to
commence divorce pwu::eec:lirsgs.l ’

2.7 The solicitors’ interviews indicated that the first supgestion
that a financial order be sought frequently comes from an external
agency. Almost ail the solicitors interviewed in the North East deal with
a large number of clients who say that they have been advised by the
D.H.5.5. to consuit a solicitor with a view to obtaining maintenance from
their spouses. Two North East solicitors independently estimated that at
least 50% of matrimonial proceedings and up to 90% of affi!iatiml6 cases
are brought at the prompting of the D.H.5.5. and although other solicitors
did not attempt to place a figure on D.H.5.5, referrals there was general
agreement that they represent a large proportion of applicants for
rmaintenance. The Supplementary Benefits Handbook published by
D.H.5.5. states that, where a husband is vawilling to meet his liability to
maintain his wife, the latter is "given the option of taking her own
7 Within
the North East, however, it emerged that attitudes and practices vary

proceedings" but “"the decision ... is entirely & matter for her.,”

from ore D.H.5.5. office to another, and at the same office over periods
of time. By contrast, in the interviews conducted in the South West, the
role of the D.H.5.5, in prompting proceedings was not a factor which most

15 Many solicitors anticipated a drop in the number of matrimonial
cases in the domestic court as a result of the reduction in the
minimum duration of marriage before which a petition of divorce
may be presented: Matrimonial and Family Proceedings Act 1984, s.
L.

16 Applications for maintenance in respeét of illegitimate children
under the Affiliation Proceedings Act 1957,

17 {1984}, para. 13.1l. In a survey in Sheffield in 1980 it was found
that the D.H.S.5. in some circumstances "encourages wives to take
their husbands back to court annually to recoup the annual shortfall
for the state" following increase ir supplementary benefit rates:
Smart, The Ties that Bind {1984), p. 198.
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solicitors immediately called to mind. From the point of view of the
D.H.5.5., there are two distinct functions to be performed by domestic
court proceedings, First, an order assists in establishing a claimant's
right to separate assessment of benefit by furnishing proof that a marital
separation has in fact occurred. Secondly, the drain on the public purse
may be reduced by recovering maintenance from men who have the
resources to mainiain their families. However, there was general
agreement amongst solicitors that maintenance awarded by the court is

seldom suificient to lift the recipient off state benefits altogether.

2.8 As has been noted above, in our survey af domestic courts the
proportion of applications under the 1978 Act which also result in a
custody order was remarkably high.18 The solicitors interviewed
reported that a custody order will invariably be sought in proceedings
under the 1978 Act even if there is no realistic prospect of dispute: a
custody order is 'part of the package’ for the client and will be requested
from the court as a matter of course.19 Most considered that they would
be failing in their duty to clients if they did not "tie up all the loose ends'
in this manner. Moreover, several solicitors added that by cbtaining a
custody order in the magistrates' court the passage of later divorce
proceedings, particularly the children's appointment, can be facilitated.
The approach of domestic courts to the award of custody is considered in
Part III.

2.9 Alternatively, a mother or father of the child may seek
custady or access directly under the 1971 Act. The number of cases in
which an order is made 1o resolve a dispute seems to be small in relation

13 See para. 2,2,
19  Nevertheless, the application forms suggested for use in the

domestic court do not contain provision for custody: Magistrates'
Courts (Matrimonial Proceedings) Rules 1980, Forms 1, 3 and 6.
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to the total number of orders made. 20 However solicitors reported that
in a larger percentage of cases - and a majority felt that it was a
considerably larger percentage - there is an initial dispute, after which
the intention to contest lapses so that the case proceeds to the making of
an unopposed order. There clearly remains a significant proportion of
cases in which there is never any likelihood of opposition to the order, so
that other reasons must be sought for the bringing of proceedings.

2.10 The solicitors interviewed find that it is common for women to
want a custody order on separating from their husbands. The court order
is perceived as lending security to the child's residence and providing
formal sanction for the family's new arrangements., Thus, if there is no
necessity for, or financial value in, an application under the 1973 Act,
proceedings will be brought under the Guardianship of Minors Act 1971.
In some cases there will be an underlying fear of the children's removal by
the other parent. Where this is not a factor, many solicitors prefer to
take advantage of an acquiescence in the current state of affairs by
applying for an agreed order; others advise proceedings only if the
husband has seriously threatened to take the children away.

2.11 As with applications under the 1978 Act, the practices and
attitudes of external agencies may have a bearing on the decision to bring
proceedings. In the North Eastern interviews the reguirements of local
authority housing departments emerged as particularly relevant. On the
one hand, local authorities are anxious to avoid wasteful allocation of
housing stock. Thus, a custody order is required in an attempt to ensure
that family-sized accommodation will not end up being cccupied by only
one person. On the other hand, and solicitors tended to regard this as a
factor which looms large in the thinking of local authorities, a custody

order is regarded as a form of assurance that an-assertion of marital

2G  See para. 3.3, The same appears to be true under the 1973 Act
from the limited amount of information available (ibid.}
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breakdown is not being used as a device te 'jump the queue' and get the
whole family rehoused. Thus, there is an insistence on ‘proof' of
separation {sometimes in the form of an crder under the 1978 Act even
though a custody ordet has already been obtained under the §971 A<t} so
that the local authority does not subsequently find that the husband has
moved in with his wife and children after they have been rehoused on the
basis of the wife's assertion of marriage breakdown. As in the case of
the D.H.5.5., practices vary from place 10 place and from time to time.

2.12 In contrast to the North Eastern interviews, the demands of
local housing authorities were not mentioned spontaneously by any of the
solicitors interviewed in the South West and, when prompted on this point,
most could not recall cases where housing department policy had been a
major factor. Solicitors in the South West were more inclined to
attribute proceedings primarily to mothers' insecurity {about themselves
and their children} and the desire for ratification of the change in
circumnstances. As with the supplementary benefit considerations, the
low awareness of housing considerations in the South West may reflect
different social and econormic conditions in the two regions, but cannot be

taken as evidence of different attitudes on the part of housing authorities.

2,13 Another factor which was commonly mentioned in the South
West but which only rarely emerged as a relevant consideration in the
North East was the wish to embody an agreement for child maintenance in
an order for the sake of a claim to tax relief. It seems that an
application under the 197} Act is still seen as the most obvious procedure
te use in the tax relief cases, notwithstanding the consent order provisions
of section 6 of the 1978 Act which do not reguire the case to be ‘dressed
up' as a custody application in which maintenance hangs on the coat tails
of the custody crder. Proceedings will also be taken under the 1971 Act
if, as solicitors asserted is often the case, maintenance is sought only for
the child. Indeed, there was some evidence in the domestic court survey
of proceedings under the 1978 Act being withdrawn in favour of
proceedings under the 1971 Act when an agreement is reached that

maintenance should be paid only for the child.
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2.14 As is noted above, a large proportion of applications under the
1971 Act seem to involve illegitimate children. Where custody or access
is sought by the father of an illegitimate child, an order will theoretically
be necessary t¢ compensate for his lack of parental rights.21 In the case
of illegitimate children whose parents have been cohabiting, some
solicitors thought that the parents are much more likely than married
couples to sever all contact when the relationship ends. The more
commaon view, however, was that cohabitees exhibit much the same range
of behaviour in relation to theilr children as separated and divorced
couples, although unmarried fathers are often aware of and worried by
their lack of parental rights, Several judges and magistrates specifically

noted an increase in {athers' claims made after cohabitation has ceased,

2.15 There has been a large Increase in the number of custedy and
access orders made in county courts under the 1971 Act. In 1976 there
were only 194 orders made, inciuding those for periodical payments and
concerning guardianship.zz In 1985 the number of custody and access
orders rose to 2,336. Applications are concentrated in urban areas and,
most heavily, in London. Such applications may be linked not only to
levels of cohabitation but alse to applications for non-molestation and
ouster orders made since the introduction of the Domestic Violence and
Matrimonial Proceedings Act 1976, Several judges explained that
custody or access applications may be made with the courts'
encouragement to attempt to get to the root of the problem which led to
an emergency application under the 1976 Act.

2l  The parental rights and duties in respect of an illegitimate child
vest in the mother: Children Act 1975, 5. 85(7).

22 Judicial Statistics Annual Report 1976 (1977) Cinnd, 6875, Table C.9
£x),
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C. Regional Differences in the Choice of Ctmrt23

2.16 Use of domestic courts varies considerably across the country
with the highest number of applications concentrated in the North and
North Midlands, both in terms of absolute numbers and per head of the
popu!ation.zu The respective use of the 1971 and 1978 Acts for custody
and access applications is broadly simifar across the country, although the
1984 figure of 13,120 applictions under the 1971 Act was nearly 3,000
more than the total made under the 1978 Act.z5 Amongst the county
courts the concentration of the relatively small amount of business is in
the South Ea::-'.t.26 Mearly 60% of custody and access applications to
county courts under the !971 Act were recorded in the South Eastern
Circuit. The largest returns were recorded in the London boroughs,
particularly Lambeth, in which approaching 300, or 20% of the total

number of county court custody and access orders, were made.

2,17 In discussing the choice between the magistrates’ and county
courts in relation to proceedings under the 197)1 Act the immediate
reaction of almost all the North Eastern solicitors was to refer to the
difficulties in obtaining legal aid to go to the county court. Many
referred to the relative ease, in terms of time and work involved, with
which Assistance By Way of Representation {ABWOR) can be obtained for
magistrates’ courts proceedings. Other factors mentioned in favour of
magistrates' courts were speed, familiarity, convenience (since solicitors

will often have other business in the same court}, proximity, and a desire

23  Practice in respect of the overlapping jurisdictions in family
proceedings is being studied currently by the University of Bristol
Socio-Legal Centre for Family Studies.

24  Home Office Statistical Bulletin 24/85, Tables 6 and 7.

25  Ibid., Table 6.

26  Figures supplied by the Lord Chanceller's Department.



to keep control of the case rather than pass it on to counsel. On the
other hand, several solicitors preferred 1o use the county court wherever
possible: they referred to the lack of consulting space or interview rooms
in magistrates' courts, the absence in some courts of an appointments
system and the general unpleasantness of the atmosphere and physical
surroundings in the public areas of some domestic court buildings. The
majority of solicitors referred to the greater chance that a county court
judge would be prepared to go against the recommendation in a welfare
report or make some other 'courageous’ decision. However in the North
East these factors may have little direct impact, given the influence of
legal aid considerations.  Solicitors in the South West held a broadly
similar range of opinions, although restrictions on legal aid tended not to

come to the fore.
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PART ifi

WHY CUSTODY ORDERS ARE MADE

3.1 in this Part we take a closer look at the proportion of cases
before the domestic and divorce courts which are contested on custody to
a final i’n&rariﬂg.i Secondly, we report on the attitudes of the judges and
magistrates interviewed towards making custody orders in the substantial
percentage of cases in which the award of custody is unopposed.  Finally,
we examine the approach of the divorce court to cases in which the

domestic court has previously made an order as to custody,

A. The Proportion of Contested Cases

3.2 Previous studies of divorce proceedings have indicated that
only a smail proportion of cases are contested to a full hearing on
custody.z The largest survey put the figure at 6%.3 To define what
constitutes a 'contest' for these purposes presents difficulty and 6% may

be an underestimate.a Nevertheless, taking 6% of the total number of
children under 16 whose parents divorced in 1984, approximately 2,000

1 The county court survey of cases under the 1971 Act did not provide
information on contests.

2 Maidment, "A Study in Child Custody" {1976} 6 Fam, Law 196, 236
at p. 196, a study {'Keele'} of 95 divorce petitions involving children
filed in 1973 in a North Midlands county court; Eekelaar and Clive
with Clarke and Raikes, Custody After Divorce {1977}, Family Law
Studies No, I, Centre for Sccio-Legal Studies, Wolfson College,
Oxford, Chapter 6, a study {'Wolison of 6532 divorces involving
children in 1974, from a sample of 10 courts across the country. See
also Maidment, Child Custody and Divorce {1934}, Chapter 3,

3 The Wolfson study, ibid.

4 ibid., and see Eekelaar, "Children in Divorce: Some Further Daia”
{1982] 0.1.L.5. 63.
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children would have been invelved in court-resolved custody disputes.5
Moreover, a number of potential custody contests may have been resolved
in earlier proceedings under the 1971 or 1978 Acts. However the small
amount of information we obtained in our domestic court survey indicates
that there are few such disputes resolved at a full hearing in a

magisirates' court.

3.3 The domestic court survey involved 1%6 cases concernping
childrenn which proceeded to a court's determination on  custody or
acces.s.6 These cases resulted in 1839 custody orders and three orders
simply for access; in three cases an access order was reiused.7 106
custody orders were made under the 1978 Act, only one of which was
coniested on custody at the hearing. 83 custody orders were made under
the 1971 Act, five of which involved custody disputes. Therefore, a total

of 6 cases (3%} were contested on custody at the final hearing.

The Role of thre Court in Making Custody Orders
3.8 Domestic courts are reguired to consider whether to make a

custody order befare dismissing, or making a final order on, a financial

5 148,606 children wunder 16 were involved in divorce in 1984:
0.0.C.S. Monitor FM2 85/i, Table 8. This figure includes
annulments of marriage.

6 Including the cases where, on an application for financial relief
under the 1978 Act, the court is required to decide whéther to
exercise its powers in respect of custody and access (section 3(1}
and (20,

7 All of which were applications by fathers for access to an
fllegitimate child. In one further case under the 1978 Act, although
maintenance was crdered no order was made in respect of custody
of or access to the children {uncontested). In a study of 103
applications for custody dealt with by magistrates in Sheffield over
a three month period in 1930, only six appeared to be contested:
Smart, The Ties that Bind {1984), p. 210 and Table 2.8. All of the
contests were under the 1971 Act.
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application under the 1978 Act.s it has already been noted in Part i19
that in our survey a custody order was made on all but one of the 107
applications for financial relief which involved spouses with children and
were not withdrawn or adjourned. Custody was ordered even in the two
cases in which the application for financial relief was refused.m In the
interviews, magistrates said that they expect to be asked to make a
custedy order in cases involving chi!dren.“ Many commented that they
would be concerned to know why a custody order was not being sought in
any case where this occurred, and would generally prefer to see the case

concluded by making such an (>rcie-r.l2

3.5 in applications for access under section 9 of the Guardianship
of Minors Act 1971 there is no obligation on the court to decide whether
to make a custody order.13 in our survey there were 15 applications by
fathers {of illegitimate children) for access alor:e,l':l in nine of which the
court,l 3 perhaps of its own motion,15 granted custody to the mother, in

3 Section 8(1) and {2).
9 Para. 2.2.

10 In these cases, as in all the cases in our survey, an order was not
made for maintenance for the children under section 11.

11 And solicitors expect to ask for custody, see para. 2.8,

{2 The prescribed form for {financial orders includes provision for
custody and access orders: Magistrates' Courts {Matrimonial
Proceedings) Rules 1980, Form 13,

13 The court may make "such order regarding ... custody of the minor
+«s as (it} thinks fit": in deciding any question relating to the child's
upbringing it is bound to give "first and paramount consideration" to
the child's welfare, which may, on the facts of the case, oblige it to
make a custody order: Guardianship of Minors Act 1971, s. L.

14 As to which, see Part VIA.

15  All the courts in our survey were prepared to grant custody on an
application for access.

16 However, custody may have been orally reguested at the hearing by
one of the parties.
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addition to access for the father. In these cases access had been
uncontested, Of the other six cases, in three access alone was ordered
{uncontested) and in three more no order was made {two of which were
contested on access). Additionally as has been seen abo\«e,17 in
applications to the county court for domestic vioience injunctions the
court itself may suggest that an application is made for custody or access.

3.6 The practice of divorce courts in making custody orders must
be seen in the light of their duty to be satisiied as to the children's
arrangements before they may grant a decree absolute of cli\.rorce:.is Itis
most common for the children's appointment to be held at the same time
as the decree nisi of divorce is granted. At the end of the appointment
custody and access orders are made with the declaration of satisfaction.
As is discussed be!ow,l9 in a proportion of cases a divorce court will make
no custody order of its own because it sees no reason to change a previous
court’s order. However, even if no such order exists, a divorce court may
make no order as to custody or care ard control of the chiidren, so that,
effectively in law, custody will remain egually held by the parents.20 We
found, in the six courts where this information was obtained, that no order
as to custody was made in 8.83% of cases involving children.m The

results varied from nil in one court to 16,3% in another and 12,3% in the

17 Para. 2.15.

18  As to which see the Part IV of Working Paper. For the exceptions to
the requiremnent of satisfaction, see the Matrimonial Causes Act
1973, s. 41{1}{b)ii) and (c)

12 Para. 3.9.

20 See Part IVB of the Working Paper.

2i  From 1the courts at Aldershot, Altcincham, Bow, Exeter and

Manchester and the Principal Registry of the Family Division, a
total of 1,465 cases.
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Principal Registry of the Family Division, with no obvigus pattern of
regional variation. Qur returns are comparable with those found by

previous smdies.22

3.7 It is clear, however, that a custody order will be made in the
vast majority of divorce cases. It seems that only a small proportion of
these will be contested.23 In the interviews judges thought that an order
should be made unless a previous court's order is operative, or, accerding
to some, the children are nearly 16 years old (and more commonly when
over that age). The rationale for this practice seems to be tied to the
expression of satisfaction in the children's arrangements and, as one judge
put it, "it does no harm™  Making no order, it was thought, may cause
difficulty, for example, about consent to medical treatment and could

itself even precipitate disputes over a chiid's custody in the future.

3.8 Our survey did not provide sufficient information on the cases
in which no order was made for us to be able to add to the list of relevant
factors set out by the earlier Wolison study.zq This study noted, as we
found, that P.R.F.D. had a high number of such cases. From the few
cases which came before our scrutiny no pattern seems to emerge. From
the interviews with judges, there is some evidence of a 'hands offf
approach in some courts when the parties are amicable and no ordec is

made in preference to an order for shared care and control and/or joint

22  Keele (6%) and Wolfson {8.83%), op. cit. n. 2, p. 199 and para. 5.11
respectively,

23  See para. 3.2 above and Part IVB.

24  Op. cit. n. 2, paras, 5.12 - 3.14. Suggested reasons for making no
order included the age of the child {over 16}, the lack of reguests for
custody by the parties, and the child's residence abroad. However in
nearly half of the cases in their study no explanation could be
proffered.
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custody.25 We had anticipated that 'no order' cases might be particularly
prevalent in respect of clder childen because of their greater ability to
determine their own residence. However the highest incidence was found
in respect of children vnder 3.

C.  The Relationship Between Divorce Courts and Domestic Courts

3.9 Previous studies have indicated that a magistrates’ court may
previously have made a custody order in around a third of divorce cases
involving children.26 The Wolfson study found that the divorce court
made a new order in 13% of cases where there was a pre-existing
magistrates' order but the order only diifered from the magistrates’ in 2%
of cases and, then, this was 1o "make adjustments in the light of later
developments“.”

3,10 As wiil be seen below, there is a willingness on the part of
some divorce courts to change a magistrates’ order to joint custody in
appropriate -::ase:r..z8 Nevertheless, it is clear that in many courts a pre-
existing custody order will survive divorce proceedings. The majority of
judges interviewed saw no reason to make a new order in such cases.
From the records of seven courts, 247 or 15% of children were not made
subject to a divorce court's order, leaving a previous custody order in

25  See paras, 5.33-5.37 below.
26 Keele and Wolison, op. cit. n. 2, p. 197 and para. 5.15 respectively.
27 lbid., para. 5.19.

28 Para. 5.7.
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place.29 The range of returns was from 1.3% (Aldershot) and 2.3%
{Exeter) te 20.6% (Manchester), 23% (Durham) and 26.9% (Middlesbroughl.

The regional variation in practice seems to reflect both the greater use of

the magistrates' jurisdiction in the North and differences in the

willingness of the court to intervene.

23

The courts at Aldershot, Altrincham, Bow, Durham, Exeter,
Manchester and Middlesbrough: a total of 1612 cases, The orders
had been made mainly in magistrates’ courts, including several in
care proceedings. Some orders had been made in previous divorce
court proceedings and, thus, related to children who were not the
children of both parties to the marriage in question. Others had
been made in county courts f{under the 1971 Act), wardship and
judicial separation.
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PART IV

THE AWARD OF CUSTODY

4.1 In this Part we examine the available statistics on the award
of custody between parents and spouses, starting with orders made in
domestic courts. As will be seen, some of the findings in the domestic
court survey are similar to those of previous divorce court studies. Since
those studies the number of joint custody orders made on divorce has
considerably increased, although joint custody remains the minority crder
in most courts. Information concerning the award of custody by divorce
courts is set out in Section B of this Part. Joint custody and the
magistrates’ similar order for the retention of parental rights are

considered in more detail in Part V.

A. Domestic courts

4.2 In the domestic couwrt survey all of the 106 legal custody
orders made vnder the 1978 Act were in favour of the wife. Under the
1971 Act fathers were granted custody in 12 of the 83 cases in which a
legal custody order was mad.‘a-.l Overall, therefore, fathers were awarded
legal custody in 6% of the domestic court survey cases.

4.3 Studies have found a higher proportion of male-custody in the
divorce <:<>urts2 and three factors may have influenced our domestic court
result. First, in our survey the use of the 1978 Act was monopolised by

i That is, 14%., Similarly in the county court survey only 8 out of 54
custody orders were made in favour of fathers (15%) COf the 77
magistrates' custody orders made in the Sheffieid survey in 1980
13% were in favour of men: Smart, The Ties that Bind {1984) Table
2.8,

2 See Section B of this Part.
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wives looking after chi!dren.3 Secondly, the North East may be an area
in which relatively few Ifathers seek to take on child-rearing
responsibility.“ Thirdly, the ages of the children who took part in our
survey were lower than are found, on average, in divorce,5 and as is
suggested below,6 it seems to be more common for fathers to be granted
custody of older children. As Table 5 indicates, nearly half of the
children in the domestic court survey were under five and, under the 1971
Act, under-fives formed 84% of the total number of illegitimate children.
Even excluding illegitimate children, under-fives formed 43% of the

children in our survey.

{13} Contrested Cases

&4 In the six contested hearings the mother was granted legal
custody.7 All of the children were aged under seven and eight of the nine
children concerned were g,irls.8 In two cases (girls aged six and four; girl
aged three) the order eiffected a change in the child's residence fand a
supervision order was made}). In relation to the girl aged three, the case
return did not supply information on how long she had been living with her
father (the 'status quo”) but in the case of the two girls, the children had

been with their father or their paternal grandparents since their parents'

3 Paras. 2.2 - 2.5 above.
4 Para. 1.8 above.

b In i98% the largest number of children inveolved in divorce were in
the 5-10 age group (38%), see O.P.C.5. Monitor FM2 85/1, Tabie 8,

é Para. 4.24,

7 In the 1978 Act case the children were girls, aged 4, 3and 1. In the
five Guardianship cases they were all legitimate girls aged a} 6 and
4, b} 3, ¢) 2 and d} 1, The fifth case concerned an illegitimate boy
aged §.

8 The proportion of younger children involved in our survey is set out
in Table 5.
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separation five months previously, A welfare report was available in
each of the contested cases except the one under the 1978 Act, which did
not result in a change in the child's residence.

4.5 The number of contested cases in our survey is clearly too
small to draw any conclusions from the resuits; however, comparisen may
be made with the 39 contested cases found in the largest previous divorce
court study {"the Wolfson study').9 First, in that study the majority of
contests resulted in wives being granted custedy and, where the husband
was awarded custody, it was not in respect of very young children. Only
six of the 39 contested cases resulted in an order providing for the

10 The cases in which the children

children to live with the husband.
continued to live with the husband despite the wife's claim for custody
involved, out of a total of twelve, ten children aged over four, the
majority of whom were aged 5-11; and boys and girls were equally
repna:se.-nte.-d.11 Secondly, as in our study, in only two cases did the court
itself order a change in the child's residence, in each case in favour of the
wife.l2 The study concluded that they detected "certain judicial caution
about allowing husbands to icok after chiidren....".”' Finally, in contrast
to our survey, a welfare report was ordered in a rather lower proportion

of cases which were contested on custody {or access), 53%; of the two

9 Op. cit, Part Il n, 2.

10  Ibid., para. 6.4, two of which were joint custody orders with care
and controi to the husband. However in four more cases the
children were divided between their parents and in seven no order as
to custody was made.

Il ibid., para. 6.5.

12 Ibid.

13  Ibid.
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cases involving change in the children's residence in the Wolfson study
there was no report in one and in the other the court went against the

. )
officer's recommendation.

&.6 The magistrates interviewed in our own study were asked what
factors affect the outcome of contested custody cases. They stressed
the need to provide the child with a secure and settled atmosphere: they
would be looking for stabllity in the home. They would compare the
child's relationship with each claimant; the atmosphere in each home; the
time which each claimant has avallable to care for the child; the ’social
setting’ of each home, both in general terms (the standard of
accommodation and so on) and in terms of the background support which
each claimant might be expected to receive, for example, from
grandparents and other relatives. Relerence was made to the dependence
of many fathers, possibly for years ahead, on arrangements reached with
family, ifriends or neighbours; arrangements which often in practice, it
was suggested, can be very fragile,

4.7 The age of the child will generally be a crucial fén'..‘.tor,!'5 not
only as regards the level of care required by a younger child, but also as
regards older children if there was a guestion of a move which would
distupt schooling or other associations. The character of, and the child’s
relationship with, any other persons involved, such as a parent's new
partner, would also be important. The known wishes of the child would
also be relevant, but the court would be mainly concerned with each
parent's stability and sense of responsibility, looking for a caring parent

prepared to make sacrifices in order to have the child,

14 Ibid., paras. 6.3 and 6.5. In our survey, including contested access,
a weifare report was ordered in 66.6% of cases; see para. 6.13,
below, for access.

15 See para. 4.2 above.
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4.8 Asked directly which factors tend to be decisive, half the
magistrates were reluctant to attempt an answer, stressing the need to
approach each individeal case on Iits merits. The most common response
of the remaining magistrates was to refer to the quality of care which the
child might expect from each claimant, and the child's prospects of a
stable background. Two magistrates {interviewed together) expressed
their answer in terims of the child's bending with each parent and said that
they ask themselves "With whom will the child be happiest?", commenting
that a clear answer to this guestion can sometimes override issues of

parental competence to a certain extent.

4.9 When faced with a {father's request for custody, three
magistrates said that they would want to be sure that there is something
in him to compensate for his not being the mother. Two of these took
the view that they start by expecting to give custody to the mother.
However, these and most other magistrates had no difficulty in recalling
cases where the father was 'excellent' and undoubtedly the proper person
10 have custody. This is most likely to be established where the court's
sanction is sought for arrangements under which the father atready has
actual custody and where the children have settled wel! in his care, Most
solicitors considered that a former preference amongst the courts for
mother-custedy had yielded ground considerably in favour of maintaining
the status quo, Almeost half the solicitors felt that a father who shows
competence in caring for the children and who has gone to some lengths
to organise good arrangements now stands a much better chance of
obtaining a custody order than would have been the case only a few vears
ago. Similarly, the Wolfson study itself found that, apart from two cases,
"the principle in favour of the status guo prevailed even when contested
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by the wife".16 Nevertheless, in our domestic court survey no father
succeeded in a contested custody hearing.

{2) Uncontested Cases

4.10 The award of custody was uncontested in 183 cases, which
represent 37% of the total number of custody orders made. In 12 cases,
all under the 1971 Act, fathers were awarded custody, all of which were
unopposed by mothers, at least by the final hearing, and none involved a
change in the child's residem::v::.17 Nine of these custody orders

18 Of the cases in which custody was

concerned legitimate children.
granted to the father, 13 {59%]) of the 22 children involved were boys; 16
{72.5%) of the children had reached schoo! age, and two more scon would
do so. in three of these cases no child under ten was involved. Of the
nine cases involving children under ten, five cases involved a single child,
while three cases concerned families where at least one sibling was over
the age of ten. These findings contrast with the contested cases in which
mothers were awarded custody, which involved younger children and a
higher proportion of girls.

411 The prevalence of custody orders in favour of women has been
demonstrated by previous divorce court studies and is considered in more
detail in Section B of this Part and in Part V. However, as for contested

16  Qp. ¢it. Part Il n. 2, para. 6.5. However, in the Sheffield study
5%393 of the magistrates interviewed thought that it was more
natural or better for children to be brought up by their mothers.
The remainder referred to the impracticability of fathers caring for
children and being employed. It was concluded that "the courts are
not giving priority to women but to motherhood": Smart, The Ties
that Bind (1984}, p. 2i3.

17 in one uncontested case in which custody was granted to the mother
the child’s residence was transferred from the father,

18 in contrast to the prevalence of access applications concerning
illegitimate children, see para. 2.3.
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cases, one similarity which is apparent between our findings and those of
the Wolison study is the lack of change of the children's residence at the
time of the custody order. In only one case did the court's order in an
uncontested case involve the transfer of the child {in this instance from
father to mother). This case did not involve a welfare report. The
Wolfson study found that such a transier occurred in only two of &07
uncontested cases.lg Both of these involved the children moving to the
wife and in neither was a report ordered. Cur findings seem to confirm
the experiences of the solicitors interviewed that in the vast majority of
cases mothers get custody by agreement and that custody orders in favour
of fathers are unopposed, at least by the final hearing,

4,12 A variety of not unrelated reasons were suggested by solicitors
to account for the lack of claims to custody by fathers. It was said that
many fathers, especially those who have not been much involved with the
care of the children in the past, simply do not consider claiming custody,
regarding it as a mother's job to look after children. Some of these
fathers give solicitors the impression of being ‘not really bothered’ about
the children. Others appear to expect that they wouid fail if they claimed
custody and are resigned in this belief, Some fee!l that they would not be
able to cope with custody of the children, not simply because of work
commitments, but also because the pattern of daily life before the
marital breakdown has left them ill-equipped to do so.  Several solicitors
thought that it is not infrequent, where fathers do gain custody, for the
chiidren to be subsequently transferred to the mother's care by consentzo
A small number of solicitors felt that they had detected an increase in the
nurnber of fathers' claims, perhaps due to high levels of unempioyment
which have made it possible for more fathers to offer full time care.

12 Op. cit. Part lll n. 2, para. 5.4

20  The small number of variation cases yielded by the survey offers no
case where such a transfer was brought before the court.
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4,13 Most of the solicitors referred to *knee-jerk' cases where a
determination to fight for custody is a father's first reaction when faced
with the loss of wife, children and home. Several solicitors were of the
opinion that disputes over custody are more likely to occur in the
magistrates' court than in the divorce court because, by the divorce stage,
the dust has begun to settle, a process of healing has set in, and the
parties, particularly fathers, are beginning to be able to see a future for
themselves independent of the rest of the family. However, as has been
seefn abo\'re,21 in our survey custody was seldom contested in domestic
courts. Some solicitors felt that for many fathers a decision to contest
custody is more a part of the parents' private battle than the result of
real concern for the children. Solicitors felt that in some cases, generally
involving professioral and middle-class men {teachers and the like), the
decision 1o contest is a face-saving exercise on the part of fathers. Such
fathers were not unlikely to suggest splitting the children between their
parents.

4.14 A small number of solicitors referred to cases in which fathers
say that they want to fight for custody {even where their claim is clearly
hopeless) to ensure that the children realise as they grow older that they
were not simply abandoned by their father - that he did care and did ‘put
up a fight’ for them. However, a considerably larger number of solicitors
considered this factor to be of much more significance in the case of
mothers seeking to regain children whom they had left behind on leaving
their husbands. Such mothers, even when faced with a father who is
coping well and who has the 'status guo' argument on his side, will often
insist on fighting to the end. On the other hand, one reason {described as
not uncommon’) for a mother's failure to seek custody is her new partner's
objection to having the children in their household. Otherwise, the most
likely cause was said to be the mother's sericus inadequacy, as a result of
which she has virtually given up trying to be a mother.

21 Para. 3.3,
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4.15 A large majority of solicitors distinguished between fathers'
claims prompted by considerations such as those outlined above and cases
{which solicitors tended to describe as '‘genuine’ cases) in which fathers
sincerely beiieve that the children's interests will not be best served by
remaining with their mother. Cccasionally, too, a father who is
concerned about the weliace of his children will make a claim for custody
not for its own sake, but as a mneans of invelving a third parfy - the person
responsible for preparing the welfare report - and obtaining information
and reassurance where the mother refuses to keep him informed as to the
children's well-being. Most solicitors feit that a significant minority of
fathers believe at the time of separation that it is the right thing for the
children's sake that the father should have custedy, and that those who
insist on. contesting a hearing usually have some very specific compiaint
or cause for concern. For example, it may be that the wife has moved in
with her lesbian lover, or is in unsatisfactory accommodation, or leaves
the chiidren unattended for long periods or is on the point of a nervous
breakdown or has other severe health problems.

4.16 in those cases where an intention to contest custody lapses,
the prospect of almost certain failure was universally identified as the
most significant factor. In 'knee-jerk' cases, this might be coupled with
an abatement of antagonisin towards the mother and a realisation that
there is a way of life open 1o the father without his children. Sometimes
too, an improved attitude towards access on the part of the mother can
take the heat out of the situation. A father's acceptance of his position
as hopeless may cccur on production of an adverse welfare report and a
solicitor’s advice as to the difficulty of persuading a court {particularly a
magistrates' court) to go against a report's recommendations. More
often, however, solicitors thought that the intention to contest custody is
abandoned at an earlier stage, though it may stiil be due to the
involvement of the welfare officer, whose inquiries may lead a father to
reassess his position and may bring home to him the impracticality of
assuming responsibility for the children's care, Most solicitors indicated
that they advise clients against pursuing claims for custody which have
little chance of success, because of the danger of jeopardising the
prospects of an agreement for generous access. Generally, fathers can
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be talked out of continuing the fight in hopeless cases, albeit perhaps only
at a relatively late stage. Most solicitors are anxious to ensure that
fathers are under no illusions about their prospects of success. Indeed,

several wondered if perhaps solicitors tend to be too discouraging.

4,17 The reasons given by solicitors in the South West for
contesting custody and for withdrawing from a contest corresponded with
those given in the North East. Solicitors’ perceptions may be compared
with the views expressed by magistrates, who confirmed that the majority
of requests for custody orders are for agreed or uncontested orders in
favour of mothers and felt that this in turn results from a feeling that the
mother is the natura! person to care for children, mainly, but not
exclusively, because of the expectation that fathers will go out to work.
The prevailing view among the magistrates interviewed was that fathers
who really want custody will apply for it and are generally well-informed
as to their right to do so. Three magistrates referred to a recent
increase in the numbers of claims by - and orders in favour of -~ fathers,
and suggested that this may be attributable to the removal {by
unempioyment} of the main obstacle to the assumption of full-time care
by fathers. Most magistrates specifically mentioned their dislike of cases
where the father is applying for custody expecting simply to turn the

child’s care over to his parents or other relatives,

(3) Weifare Re;mrtsz2

4.18 Overall, welfare reports were ordered in 27% of cases under
the 1971 Act and 3% of those proceeding under the 1978 Act, that is in
14% of the total number of cases. It is noticeable that a report was

available in 135 {45%) of the 33 cases involving illegitimate children, and

22  The statistics in the following paragraph should be treated with
some caution because the court rceturns disclosed a case as
‘contested’ only when it was contested at the final hearing. Since a
common reascn for ordering a welfare report is the anticipation of a
contest, some weliare reports may be attributable to arrangements
for a contested case which did not materialise.
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only 10 {18%) of the 56 cases involving legitimate children under the 1971
Act, or, if the 1978 Act cases are included, in 13 cases out of 162 (8%).23
A similarly striking disparity is apparent when the sex of the custodial
parent is taken as the distinguishing factor. Fathers were awarded legal
custody in 12 cases and in seven of these a welfare report was available,
including all those which involved an illegitimate child. Where legal
custody was awarded to the mother, welfare reports were available in 18
cases, representing 23% of cases under the 1971 Act. Taken together
with the 1978 Act cases, welfare reports were available in 11.5% of cases

where the mother had custody.

4.19 In contrast, although a higher rate of adjournment was found
by the Wolfson study when the children were living with the husband, they
found that welfare reports in uncontested cases were as frequent when
the children were living with the wife as the husband.zh Welfare reports
were ordered in 8.2% of cases which were uncontested on custody or

acCCess.

8. Divorce Courts
4.20 The great majority of orders covered in this section were
made at ‘children’s étg:opoiritmen'ts‘.26 Most commonty these involve an

23 The high number of reports in respect of illegitimate children partiy
reflects the number of contested access hearings: see para. 6.13.

24 Op. cit. Part il n. 2, para. 4.7.
25  lbid., para. 4.6.

26 Children's appointments are discussed in Part IV of the Working
Paper. We include all custedy orders made under section 42 of the
Matrimonial Causes Act 1973, In addition to divorce, the figures
cover a relatively small number of proceedings for nullity and
judicial separation. Other orders will have been made subsequent
to the court's declaration of satisfaction, perhaps in a contested
case or on an application to vary a custody order made at an earlier
appointment, the numbers of which are not differentiated in the
1985 returns.
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informal and uncontested hearing at which custody of the children is
granted to one spouse,27 with provision for access by the other. However,
over the past decade there has been a sizeable and, it seems,28 a
continuing increase in the number of orders granting the parents joint
custody of their children. Several factors which have contributed to this
trend are considered in Part IV of the Working Paper, where the legal

effect and the merits of joint custody are discussed.

4.21 According to the statistical returns of 174 divorce registries,
82,059 custody orders were made in 1983, 77.4% of these orders granted
sole custody to the wife, 9.2% to the husband and 12.9% granted joint
custody.29 National statistics do not exist for previous years. However,
an impression of past practice may be derived from past research, as set
out in Table & in the Appendix. It should be noted that, for the purposes
of compariscn, instances in which divorce courts made no custody order
have been subtracted from the results of earlier research. This is because

the national returns for 1985 do not record such cases. 30

27  The spouse will usually be a parent of the child. In six of the courts
which took part in our own survey we found that 8.7% of the 1044
children involved were not offspring of the marriage,

28  In the first half of 1986 the number of joint custody orders as a
percentage of the total number of custody orders, increased by over
2% on the 1935 results, with several courts recording over 50% joint
custody.

29  The Principal Registry of the Family Division {P.R.F.D}.), based at
Somerset House in London, Is not included in these returns and is
considered separately below, see para. 5.3G. An estimated 5,040
custody orders were made by P.R.JF.D, in 1985, roughly 7% of the
total. To include an estimate of their returns, extrapolated from
our own survey, would increase the national proportion of joint
custody orders to 13.8%.

30 See paras. 3.6 - 3.10 for a discussion of the cases in which divorce
courts make ne order as to custody.
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4,22 Table 6, therefore, records the number of wife, husband, joint
and ‘other' orders, as a proportion of all custody orders made by the
divorce courts in each study.31 It suggests that there has been more than
a threefold increase in joint custody orders made on diverce since the
Woifson study in 197%. The research of Davis, Murch and Macleod {'the
Bristol study’} in {980 seems to reflect an earlier time in the evolution of
joint orders.32 Results in 1985 from the courts which participated in the
earlier studies (Bristol {2) and Wolfson {2)) indicate that in absolute terms
the increase in joint custody has been largely at the expense of wife
orders. However, g,ems:ra'lly,33 husband orders formed a small proportion
of the total number of custody orders at the time of those earlier studies
and seem to have been reduced proportionately more in the intervening

years.

8.23 The statistics compiled for us by ten divorce county courts
provide a sample of the children in respect of whom the three different
custody orders are made: orders granting custody to the wife, to the
nusband and joint custody orders. The results are set out in Table 7,
over.% These courts, necessarily, are not representative of the national

31 An order may relate to more than one child, Courts are instructed
that ‘other' orders are intended to cover awards of custody to third
parties, for example relatives. 'Others' presumably also includes
custody orders made in favour of one of the child's parents if he or
she is not a party to the marriage being dissolved. Previous studies,
unlike the national returns, were able to record orders where
children were split or divided between their parents. For
comparison with 1985 such cases in the eariier studies have been
treated as orders in favour of both the husband and wife {see Table &
n 7N

32 An increase was recognised in Practice Direction 18 February 1930:
[198011 W.L.R. 301,

33  With the apparent exception of the court in the Keele study,
However in 1985 the same court recorded husband orders at the high
proportion of 15.3% and joint custady at cnly 4.5%.

34  Excluding orders in favour of third parties. As with the national
statistics, the returns only cover orders made by the divorce courts.
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picture; they were specificaily selected to provide a range of high and
low proportions of joint custedy. In this survey joint custedy orders
formed 21% of all custody orders. Thelr results are examined in more
detail in Part V.

Table 7 Children Subject to Custody Orders by
Age and Sex. (Percentages) n. = 2927

Proportion of children in each catepory
subject to wife, husband and jeint orders.

Age of Chitdren>”
Custody Order Boys Girls 0-5 6-10 11-i3 16+
Wife Orders 7! 73 86 72 67 61
Husband Orders g [ 3 6 12 16
Joint Custody 21 zl 16 23 21 22
Total Number (=100%) 1497 1430 760 778 738 173
4.2% From Table 7 several propositions may be made:-
1} At all age groups mothers were more likely 10 be granted sole
custedy than fathers {on average at a ratio of 10:1),
2 Mothers were marginally less likely to receive sole custody of
boys than girls.
kY] Fathers were relatively more likely to receive sole custody of
boys than girls.
43 The older the child the more likely the father was 1o be

granted sole custody.

35 The ages of 428 children were not avallable.
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5) Joint custody was awarded equally in respect of boys and girls.

6} Joint custody was less likely of children wnder 6 but was
roughly constant at higher ages.

4.25 The evidence from our survey may therefore seem to support
the existence of two common beliefs about the award of child custody:
that younger children, particularly giris, are better raised by their
mothers aiter divorce and that fathers are more appropriate caretakers of
boys {particularly when they are oider} than of girls.

4.26 In the interviews we carried out the judges' response to the
prevalence of wife orders varied, Half considered that the statistics
merely reflected 'the normal way of things', with child rearing duties
being impracticable for many fathers. The other half thought that the
figures reiflected a desirable preference for mothers. 3Several expressed
the view that rnothers are better at caring for children and that the
father's role was best fulfilled through employment. Another explained
that he also had sympathy for a mother's claims, having given up a
substantial part of her life for the family.

4,27 A fuller picture of children's residence under divorce courts’
orders can be obtained by adding details of the award of care and ceontrol
under joint custody to our information about custody orders. Care and
control orders are not recorded in the national statistics, but the results
of our ten court survey give an impression of court practice and are set

out in Part V.
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PART V

ORDERS PROMOTING JOINT RESPONSIBILITY FOR CHILDREN

5.1 As is explained in the Working Paper,! jeint custody is usually
understood to mean that legal responsibility for taking the most important
decisions abecut the children's upbringing after divorce is shared, although
only one parent has day-to-day care and control and the other has acgess.
In this Part we ook at several aspects of joint orders in practice. First,
in the light of the considerable regional variation in the proportion of
joint orders, we discuss factors which seem to infiuence their incidence.
Secondly, since each joint order is wsually combined with an order
specifying who is to have care and control of the child, we analyse the
award of care and control in our ten court SUI‘V&Y.Z Finally, we turn to
consider exercise of the power of courts under the 1971 and 1978 Acts to
order that the parent or spouse who is not living with the child retains
parental rights and duties jointly with the person caring for the child.

A.  Joint Custody
{1} Regional Variation in Joint Custody Orders

3.2 Table 6, described in Part IV, suggests that the number of joint
custody orders has increased from arcund 5.2% of all custedy orders in
197% to 12.9% in 1985. However, the overall increase masks considerable
regional variation. Figure F.1 in the Appendix shows the proportion of

i Paras. 2.34 - 2.50 and 4.35 - 5.43,

2 Thanks are due to Richard Hawkings and Katharine Matheson of the
Law Commission, for their assistance with the statistics in this
Part, and Mr. John Haskey of Q.P.C.S., for his helpiul advice on an
earlier draft.
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joint custedy orders made in each circuit.3 As can be seen, the
percentage of joint custody orders made in the Western and South Eastern
Circuits is over three times greater than that in the North and North

Eastern Circuits, with the other circuits giving middling returns.

5.3 Map M.2 enlarges upon these findings by plotting the returns
geographically according to the groups of courts within each circuit. By
breaking the circuits into regional groups the map reveals that the
incidence of joint custody orders gradually increases from North to South,
becoming most common in the Kingston-upon-Thames group of the South
Eastern Circuit but remaining steadily strong throughout the whole of the
South of the country. Comparison with the proportion of wife orders both
graphically and geographically (Figure F.2 and Map M.3) shows that wife
orders seem to decline from North to South in similar proportion to the
rise of joint custody. Meanwhile husband orders (Figure F.3 and Map M.4)
remain remarkably constant, varying within a range of only 2.4% between
circuits.u

34 Despite the regional pattern, there is considerable variation
within most of the groups, with a range of 20% in the ordering of joint
custody common. Even amongst the Northern courts several high joint

5 X . .
custody returns are recorded.” Further, the influence of a single court is

3 There are six circuits, split into groups, which are plotted in Map
M.1. The volume of custody orders made in each circuit as a
proportion of the total in England and Wales in 1985 was: South
Eastern (SE) 30%, Midiand and Oxford {MQJ 19%, Western (W) 15%,
North Eastern {NE} 14%, Northern (N} 4% and Wales and Chester
(WC) 3%.

4 In contrast, joint custody varies by 13% between the Northern and
Western Circuits, and wife orders by 13.1%,

5 At, for example, Penrith {21.8%) and Hartlepool {20.4%).
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responsible for bolstering the returns in some groups.6 The Western
Circuit produces three similar group returns, ranging from 18% to 19.7%
joint custody. The consistency of their returns gives this circuit the
highest proportion of joint custody orders. Although the Kingston-upon-
Thames and Malidstone Groups produce high returns, averaging at 21.8%
and 18.8% respectively, the South Eastern Circuit’s average is reduced by
the Inner London courts and the Chelmsford Circuit, which includes East

Anglia.

5.5 The concentration of joint custody orders in Southern areas,
particularly those which might be considered relatively provincial, rather
than urban, is highlighted by Table 8 overleai. Table &, drawing on the
groups with the highest rates of joint custody, lists the twenty courts with
the highest and the lowest numbers of joint orders. Column 1, the highest
joint custody returns, generally reflects stereotypically Southern
provincial areas, mostly in the "Home Counties". The courts in Column 2

largely serve Inner London and East Angiia.7

6 Cambridge increases the Chelmsford Group return by 3%, Edmonton
the London Group by 4% and Oxiord the Birmingham Group by 8%.

7 In 1935 there was also a large range in the returns from the courts

which had been considered in the Wolfson study: from Guildiord
32% joint custody to Newcastle 4%.
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Table 8 Courts with the Highest and Lowest Proportion of Joint
Custody Orders in the South Eastern and Western Clrcuits and
the Birmingham Group of the Midland and Oxford Circuit.

Column 1: Highest Column 2: Lowest
Percentage of Total Percentage of Total
Court Joint Custody of Court Joint Custody of
Orders Custody Orders Custoedy
Orders QOrders
Oxford 43 1247 Romford & 774
Truro 42 79 Bodmin 4 143
Cambridge 40 804 Willesden 5 407
Barnstaple 38 34 Ilford 6 653
Edmonton 36 702 Lowestoft 6 265
Tunpridge
Wells 36 &01 Colchester g 528
Guildford 36 477 Northampton 3 355
Aldershot
and
Farnham 33 5§24 Norwich g 1374
Reigate 32 185 Caoventry 9 1371
Maidstone 30 452 Southend- 9 1140
on-Sea
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3.6 Why is there regional variation in joint custody orders? 8 Some
joint custedy orders are made in every divorce court. OQur inquiries
suggest that disparity in orders reflects differences both in the courts'
approaches and in the proposals put forward by spouses across the
country. The regional pattern masks a consensus amongst the judges
interviewed that, where possible, both parents should continue to be
involved in their children's upbringing after divorce. However, from the
interviews, three different appreoaches to joint custody were apparent:
promotion of the joint optlon; a non-interventionist or laissez-faire
attitude towards the parties’ proposals as to custody; and scepticism
about or discouragement of joint custody., Indeed, several of the judges
commented that they felt they were working in isolation: they were not
aware of the practice in other courts and, prior to their appointment,
usually working as barristers, they had gained little or no experience of
children's cases. The approaches of the judges will now be considered in
more detail aleng with other factors which appeared from the interviews
to be influential on the orders made.

{a) Promotion of Joint Custody

3.7 In the courts registering exceptionally high9 numbers of joint

custody orders, which are largely confined to the South of the country,

& One factor which may contribute to the results is a number of
applications by a parent and a step-parent to vary the custody order
made on the former's divorce to joint custody. However the latest
figures record that only 4% step-parent adoption applications were
refused because the court considered a custody order would be more
appropriate: Judicial Statistics Annual Report 1983 (198%4) Cmnd.
9370, Table 4.3, Moreover, although one study found that the
number of applications for step-parent adoption greatly declined
following the Children Act 1973, it was concluded that "step-parents
deflected from adoption did not appear to find the alternative {of
joint custody) acceptable™ Masson, Norbury and Chatterton, Mine
Yours or Qurs [1983), p. 85.

9 That is, around 30% of custody orders and above.
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the judges seem to endeavour to promote joint orders. Judges
interviewed said that joint custody may be suggested at the children's
appointment in a broad range of cases, even though it may never have
been raised with the parties before and even though a previous court had
awarded sole custody to one of them. These courts are typically served
by one or two judges who have developed a common practice. In
contrast, consistent returns are less likely in courts which see a high
turnover of judges, many of whom may sit only occasionally or

temporarily.

5.8 Several of the courts which make a high proportion of joint
custody orders issue informative literature inviting both parents to the
children’s appointment and this may inciude an explanation of, and
indicate a preference for, joint custody. Dual attendance clearly
enhances the court’s ability to encourage joint custody and, indeed, some
courts will only suggest a joint order if both parties are present. From
our study, the literature seems 10 serve its purpose in that in these courts
there has been noticeably higher attendance by both parents, sometimes
in over 50% of cases.'® Several courts aiso encourage solicitors to come
to the hearing (and endorse the Green Form ior attendancel), which may
enable additional fiexibility at the appointment if, for example, a parent

is unsure whether to accept the suggestion of joint custedy.

5.9 in the courts we visited where a high proportion of joint
custady orders are made the children's appointment tended to be heard
informally in chambers, with the attendance of a court welfare oificer.
Such facilities depend on the resources availabie, which vary considerably,
and the degree of liaison between the judge and the officers concerned.

An atmosphere may be created which is conducive to introducing the

10 A similar finding was made in Dodds, “Children and Divorce” [1983]
1.8.W.L. 228, 234,
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option of joint custody. Some courts make use of a short adjournment for
the parties to discuss with the welfare officer either their diiferences or,
in some cases, the newly-raised joint option, although the presence or
availability of a weliare officer did not always coincide with a high
proportion of joint orders. Jeint custody also may result from the work
of the wellare officer in preparing a welfare report. The officet's role
has become less Investigative in some places, more aimed at obtaining an

agreed solutien. t

5.10 The avezilability and use of more formal conciliation
procedures seems to have had a direct influence on joint custody rates. In
some courts cases which are likely to be contested are automatically
referred to conciliation appointments before a judge or a registrar.
Additionally or alternatively the appointment may be before a welfare
officer. Although such appointments may affect a relatively small
proportion of divorce cases, joint custody seemns to be a common resu!t."2
Families may be also referred to conciliation services independently, for
example by their advisers, or over matters such as access or financial
arrangements. The option of joint cCustody may be raised during such
referrals. A joint order may be symbolic of the parties taking a positive
approach to their post-divorce obligations. However, the avazilability of
conciliation services varies across the country, as, it seems, do the
attitudes towards them of the practitioners invelved. In the South West,
the majority of the small sample of solicitors interviewed were optimistic
about conciliation and made regular use of the service. Among the
North East solicitors who had experience of the local schemes, opinion

was fairly evenly divided. Some warned that conciliation could be

Il See para. #.3(b} of the Working Paper and the warning of Ewbank J.
in Re H.[1986]1 1 F.L.R. 176,

12 See the Wolison study, op, cit. Part Il n. 2, para. 6.6. See also
Parkinson, Conciliation in Separation and Divorce (1988}, pp. 96-101,
142 and 190,
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dangerous. For example, a parent, relying on the child continuing to live
with him and the status quo being in his favour, couid give a totally
spurious consent to a conciliation attempt with the sole aim of delaying a
contested custody hearing. A more common criticism was that
conciliation often results in a grudging acceptance of a coimpromise
solution which both parties resent, whereas each would have accepted a
solution imposed by the court. Regional difference in attitudes was also
found among the judges interviewed, while most saw benefit in the parties
having access to conciliation services, those who were more cautious sat

in inner city areas or the North.

5.11 The solicitors themselves may be directly influential in
promoting joint custody. The majority of the admittedly small number
from the South West were quite strongly in favour of joint orders. Some
took the view that joint custody should always be given a try, except
perhaps in extreme cases of viclence, in the hope that, after the initial
reaction to the divorce has worn off, the parties will work together in the
interests of the children. Others mentioned that joint custody can be a
good bargaining tool in helping spouses to reach out-of-court agreement
on financial as well as child-related matters. It was also recognised that
knowledge of certain judges' preferences influence their advice to clients,
The requirement of a certificate of satisfaction being obtained prior to
the decree absolute of divorce provides an incentive to tailor
arrangements to such preferences. Finally, it seems that in some areas
there is an increasing amount of co-operation between the parties

advisers, which may encourage seeking 'joint' solutions on divorce,

5.12 The majority of solicitors interviewed who practised in the
South West asserted that there had been an increase in the amount of
spontaneous interest among clients in joint custody. These solicitors
commented that clients are increasingly well-informed and have often
made other inguiries before consulting a solicitor, whether at a Citizen's
Advice Bureau, or among divorced friends or simply in consumer advice

fiterature. Some solicitors tended to attribute the recent increase of
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interest in joint custody to increased media coverage. All the North East
solicitors reported that clients rarely show any spontaneous curlosity
about joint custody orders, It tends to be raised only by "well-
educated/better-informed/middle-class® parents such as “university
people", teachers, executives, prosperous farmers, and so on, Several
judges In low joint custody areas added that joint orders are generally only
sought by "middle-class® couples.

5.13 The judges who promote joint custody expressly denied that it
is a "middle-class opticn®, yet only one of the courts which recerded a
high number of joint custody orders serves a predominantly "working
class™ area {see Table 8. One judge characterised his area as ripe for
high joint custody, given the parents’ "civilised" attitude to divorce and
their articulated concern to do the best for their children, taking a
continued interest in their development, education and careers, Similarly,
ne thought, the children of these parents are relatively advantaged and
issues such as education {(often private) remain live, reguiring decisions to

be made. In contrast, a judge in an inner city court thought that the joint
custodial issues, education and the like, were largely of little relevance to

his clientele. Courts' {and solicitors'} expectations of the divorcing
ceuples they encounter, and their perceptions of what is relevant to those
couples, may well play a significant role in the development of joint
custody. Similarly important are the differing views on the related
question of the merits of joint custody, which are set out in Section 2
below, Social conditions in certain Southern areas, producing more
amicable divorcing couples who express interest in their children, may
encourage the use of joint custody, although such orders, once established,

can be used, in the phrase of one judge, "across the classes'.

5.14 To give an idea of the relative strength of the factors which
contribute to high joint custody: even in courts which have developed a
willingness to initiate joint custody wherever possible, the proposals put
te the court seem to contribute substantiaily to the high returns. From

the estimates of several judges and the records of three other courts
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where joint custody is particularly high and which took part in our
statistical survey, arcund 50% oI joint orders were requested in the
petition, the respondent's answer or in subsequent correspondence with
the court.13

{t) Laissez-Faire

3.13 It seems that in a much larger proportion of courts the judges
are less willing to put forward joint custody unless there is clearly a high
degree of co-operation between the parties. In these courts the custodial
arrangements sugpested by the parties may well prevail uniess some
evidence of risk to the child's weifare is detected. It is here that the
arrangements proposed by the parties would seem largely to determine
the proportion of joint custody orders. The general regional pattern
discussed in paras. 5.7-5.8 would seem to reflect greater client interest in
joint custody in the South, through a combination of the parents’
spontaneous inquiries and the advice received from solicitors and welfare
agencies. The judges' objective of continued parental involvement after
divorce is pursued by concern with access arrangements rather than joint
custody.ml Exceptignally, if the cowrt perceives the parents to be
capable of amicable communication with each other, joint custody may be
raised. From the interviews it seems that the tendency to intervene in

this way may, again, be more prevalent in the South.

{c) Scepticism about Joint Custody

3.16 In several courts where joint custody is below the national
average the judges interviewed react with scepticism to parties' proposals
for joint custody. They require to be convinced that sufficient harmony

13 A similar result was found by the Wolfson study, op. cit. Part Il n.
2, paras. 5.6 and 6.6.

t4  See para. 5.22.
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exists between the parents and may order an adjournrment for the parties
to think over their suggestion. Equally one judge said that the court may
dissuade the parties from joint custedy, starting from the premise that a
joint order is unnecessary, may be detrimental and therefore reguires
justification. In the MNorth East where joint custody is low, very few
solicitors would themselves take the initiative in suggesting joint custody
though most had experience of some cases in which it had been desirable
for women clients to accept joint custody as a means of aveoiding a
contested hearing, if not as to care and contro! then as 1o the form of the
order as regards custody. In such cases, the solicitors had invariably
"sold” the idea to the client by explaining away the joint order as "just a

matter of words".

{Z) The Argument over Joint Custody

5.17 These diverse attitudes towards joint custody seems to arise
from disagreement over the symbolic importance of sole and joint orders.
The judges interviewed were, in general, agreed as to the legal effect of
custody orders. The majority believed that sole custody does not give the
custodial parent a pre-emptive right to make major decisions concerning
the child's up!:»ringing;"‘5 equally, a joint order did not give the non-
residential! parent power to interfere in the day-to-day life of the child;
but neither order places the parents under a strict legal duty to consult
each other over the child's future. Under a sole or a joint order the firal

resort in cases of dispute was to the court.

5.18 Only twe of the judges interviewed thought that a parent with
sole custody is in a different legal position from one with sole care and
conirol under joint custody. One of these judges, who is disinclined to

joint custody, considered that the parent with care and control but

15 Following Dipper v. Dipper [1981] Fam, 31.
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without scle custody *gives something up", some freedom of action {which
was left unspecified). Ancther judge, who favours joint custody, felt
that, despite Dipper v. Digper,16 a sole custody order "must have some
effect”. To encourage joint custody, he explains to the parents that a sole
custody order vests the parental rights and duties in one of them, whereas
under a joint order rights and duties are shared, However, even in the
former situation he advises that the custodial parent should consult a non-
custodial parent who is interested in the child on major matters. He adds
that the non-residential parent may be in a stronger position under a joint
custady order if the child needs medical treatment which is a "borderline
emergency™ joint custodial status may facilitate the authorising of
action. This explanation probably encourages joint custody being
accepted by parents anxious to do the best for their children, although the
judge is loath to pressurise them.

5.19 Despite general agreement as to the legal effect of joint
custody, during some of the interviews with judges (and in some of the
leaflets prepared by the courts and weliare services) the parties to a joint
aorder were assumed to be under a duty to consult each other over major
decisions affecting the child’s upbringing. As one judge put it, that is the
reason for the order. Hence understanding of a joint custody order's exact
legal effect may become somewhat distorted. This distortion is
reinforced by the different practical consequences of the two orders; for
example, some schools require proof of custodial status before issuing
reports on the child's progress. Such practical considerations also weigh

with some courts in deciding whether to make a joint or sole order,

320 The main argument over joint custody, however, concerns its
symbolic eifect. Amongst the judges, proponents consider that joint

16  Ibid.
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orders have the value of demonstrating to both parents and the child that
the non-residential parent {usually the father} has a continuing parental
role. His concern for the children is recognised. His involvement in the
child's upbringing is encouraged by the ‘joint’ status and his sharing of
responsibility may assist the fesidential parent by providing a wider
network of support. The lower status of an 'access' parent is relatively
discouraging to the party who has lost custody. Equally, in the
interviews carried out with solicitors, it was universally believed that
cliemts equate sole custody with “complete control*, subject to well-
known exceptions such as access and change of a child's surname,
Moreover, clients are said to assume that a custody order is final and
irrevocable. As one solicitor put it, the sole custodial parent Is perceived
as having the right to lay down conditions and make the rules for the

fyture.

3.21 The main objection which 'sole custedy courts’ have to joint
custody is fear that a joint order will contribute to discord. Typically,
the judges referred to a risk of interference with the residential parent
which could have deleterious conseguences for the child; a joint order
ray be seen as 'giving up' some freedom of action. The child could fall
between two parents if neither has clear responsibility for him, One
judge stressed that in his inner-cCity area the best which could be achieved
was to defuse violence and "to refrain from stirring up the hornet’s nest™,
A joint order would invite further conflict and bitterness, "another stick
for beating”; only in exceptional cases would a degree of co-operation
exist 1o countervail that risk. However, no judge recalied that a
noticeable number of applications were made to vary joint custody orders
to sole custody, more to vary in favour of joint custody. Only one judge
thought that applications for the resolution of disputed matters {for
example over the child's schooling} were more than "race", and these could
arise equally following a sole or a joint custody order. Moreover, the
solicitors interviewed said that, in their experience, joint custody orders
did not tend to store up problems for the future except in cases where
such an order had been imposed as a compromise solution against the

wishes of the parent who cares for the child.
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5.22 Where continued invoivement of both parents is desirable the
judges in 'sole custody courts' stress that a sole custody order does not
give pre-emptive rights and concentrate on encouraging access- The non-
custodial parent’s role depends on his access and the relationship he can
build with his child through such contact. His influence on the child is
through liaison, not rights. The judges' argurent runs that a joint
custody order will not assist the practice of access; whatever the
psychological efiect of joint custody {(and that equally may be detrimental
through encouraging interferencel it will not overcome the many factors
which contribute to the waning of contact with the non-residential parent.
Similarly it was a common view amongst solicitors that the existence of a
joint order makes little impact: either the parents are able to co-operate
{in which case many sclicitors took the view that a joint order is
unnecessary) or they are not {in which case joint custody will not workh
Their most severe criticism was directed to the use of joint custody as a
kind of consolation prize in order to resolve an argument over who is to
care for the child.

5.23 A further reason given for doubting the benefit of a joint order
in all but the most amicable of cases is that the desire for a joint custody
should be genuine (that is, from the parties' own free decisions). Hence
some judges were unsure about the desirability and efficacy of raising
joint custody at the children's appointment, seemingly foisting it upon the
parties, at a time when there is great pressure to accept. This argument
weighs heavily with the courts which adopt a relatively ‘laissez-faire’
approach. The judges who do raise joint custody all said that the parties

in practice tend to accept their suggestion.

5.24 One judge said that he Is always sceptical of a father who
seeks a joint order when the mother would prefer sole custody. It was
common ground among solicitors in both the North East and the South
West that the idea of joint custody is invariably raised by husbands who
are not living with the child, rather than by custodial wives, On the
whole, it was said, wives prefer to have sole custody, even in cases where
they say they are guite wiiling to consult the father about the children's
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upbringing. It was said that the idea of joint custody makes wives
uncomiortable, as if it perpetuates the husband's hold over them, and that
same maothers oppose joint custody out of fear of a future variation
application, as if it somehow gave the father 'a foot in the door'. Thus,
many solicitors were of the view that mothers are most likely to agree to
joint custody only in order to prevent a full hearing in a case which they
think they might lose. If there is no chance of the father taking over
care of the children, joint custody will normalily be opposed. However,
where there ha.é been an unusually ‘civilised' divorce, wives may be willing

to agree to joint custody.

3.25 Several judges commented that it is difficult to explain the
effect of a joint custody order. If a non-custodial parent is concerned
about a particular issue a specific undertaking could be taken. Similarly,
most solicitors referred to the difficulty they experience if they are
obliged to try and explain the effect of a joint custody order. They did
not believe that clients were able to appreciate any distinction between
custody and care and control. it was the general view that the majority
of clients have only a very limited conception of parental rights and would
find it difficult or impossible to grasp the full implications of a joint
order. After all, as most solicitors pointed out, in the majority of cases
there will not be a great deal to consult about: parents will usually share
the same religious views, or lack of them, and there is generally not a
great deal of choice or decision-making in matters relating to education.
Thus, the solicitors themselves found it very hard to ascribe any practical
significance to joint orders. Most commonly, joint custody was described
as 'mere playing with words' if it is clear that the real burden and
responsibility of child care is going to fall entirely on one party's
shoulders. Solicitors tended to feel that such a parent has a right to a
sole custody order. Thus, some considered that joint orders should be
reserved for cases where parents' occupations {such as teaching) make
possible a level of access almost amounting to shared care {or, perhaps,
where children are split between their parents with muteal rights of

accessh
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5.26 In conclusion, there is disagreement over the legal effect and
the merits of joint custody orders. Whilst most of the judges agreed that
a joint order has the same legal effect as a sole order, some of them
thought that divorcing parents equated custody with care and control,
which contrasts with solicitors' belief that their clients assume custody
to give virtually complete control.  Reservations expressed about joint
custody caution some judges and solicitors against encouraging parents 1o
accept a joint order. It seems that variation in courts® statistical returns
may be attributed in part to uncertainty about the efiect and merits of
the range of orders available as well as to real or perceived differences
amongst families and in social conditions. A need is apparent both for
clarification of concepts and for research into the practical efficacy of -
joint custody orders in a broad range of circumstances.

{3} The Criterion Applied by the Court

5.27 The differing opinions concerning the merits of joint custody
are reflected in the standards applied in assessing whether such an order
should be made. Although the paramountcy of the child's welfare is the
sole legal criterion for the court's decision,” jeint custady is often
assumed to be in the child's interests provided that the requisite degree of
co-operation exists. The standard of a ‘reasonable prospect of co-
t)perarti.u:m'13 generally remains the touchstone. However in practice this
may be construed as 'absence of overt hostility' or in the phrases of the
judges: “if the parties are hot spitting at each other" or "there are no
daggers drawn". Some judges may seek to exhort communication
between the parents where it has been lacking. Moreover, several thought
that if it was in the children’s interests a joint order could be made

i7  Hurst v. Hurst [198%] F.L.R. 867.

18  Jussa v. Jussa [1972) 1 W.L.R. 881.
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following a custody dispute. Although the parents may not seem to be
co-operative, the joint order may put some positive pressure on the
custodial parent.

5.28 A less optimistic construction of the formula of co-operation
is used by judges who require to be satisfied that there are no potential
“bones of contention'" and that there is real evidence of the parties being
able to get on together for the sake of the children. One judge remarked
that joint custody seemed to arise most frequently when the divorce was
by consent after two years' separation. Other judges specifically added

adultery cases to consensual divorces as often resulting in joint custody.

5,29 Hence the concentration of the court may fall on the parent-
parent relationship when deciding on joint custody. Nevertheless, most
of the judges also thought that it was important for the non-residential
parent to be physically involved in the child's upbringing through access
visits, There should be a real interest in and fondness for the children.
Lack of access would have to be for good reason, for example, work-
related absence. As one judge put it, he would not make a joint order "in
name only'. Although some judges may use joint custody to encourage
mvolvement in the child's life, an order simply to give another 'a say' or as
a consolation prize would only cultivate resei"lltfr'lent.19 However several
other judges thought that, exceptionally, a joint custody order may be
made to mollify a parent who is bitter having lost care of his children,
provided that such an order was not contrary to the children’s interests.
Another thought that joint custody may be appropriate if the father was
paying the children’s school fees.

19  In contrast to the dicta of Orenrod L.J. in Caffell v. Caffell [1984]
F.L.R. 169, 171,
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{8) The Award of Care and Controk
Children's Residence under Joint Custody Crders

2.30 Althoupgh there is a high degree of regional variation in
ordering of custody, is there also a difference in which parent assumes
child rearing duties? The national statistics do not indicate to whom
care and control is awarded under joint custody orders. However our ten
court survey provides Ifuller information about joint custody orders rmade
in respect of 612 children. In this survey joint custody formed 2i1% of
custody orders. The courts were selected mainly for their similar results
to those in which interviews had taken place. We aimed to obtain a large
sample of jeint custody orders while also using courts with both high and
low returns. As can be seen from Table 9, the highest proportions of joint
custody orders were found in Guildford, Exeter, P.R.F.D.,za Wandsworth
and Aldershot. Lower proportions were recorded in the North,
particulariy in Manchester, and in Bow. The awarding of care and control

under joint custody is set out in Table 10,

3.31 This table shows that wives received care and control five
times more often than husbands. In courts in which wife orders (custody
to the wife} were relatively low the proportion of joint custody orders
giving care and control to the wife was high (Guildford, Exeter and
P.R.F.D,). A lower proportion of care and control orders in favour of
wives was found in Altrincham, Bow, in which a substantial proportion of
shared care and control orders were made, and Durham, where the number
of joint orders was too small to be significant. In these courts the
proportion of orders giving sole custody to the wiie was among the
highest. This indicates that the respective claims of wives and husbands,
which may seem to be treated differently in terms of custody, are

balanced by the award of care and control. . This conclusion is reinforced

20  The Principal Registry has both High Court and county court
jurisdiction in matrimonial matters, which are not distinguished in
ocur returns; see also Part IV n, 29.
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by Figure F.4 which presents the number of cases in which custody and
care and control are granted to the wife. The aggregate return for each
court produces a remarkably consistent return of wife-residence in around

89% of cases.

3.32 Wives were granted care and control of a roughly equal
proportion of boys and girls, Husbands were awarded care and control of
18% of boys and 15% of girls who were subject to joint custody orders.
Only 10% of these children who were under six were placed in the care
and control of husbands, in contrast to 20% of the 6-i0 age group. These
observations about the age and sex of children under care and control
orders are comparable with those made in respect of sole custody orders

in para. %.24,

{5) Shared Care and Control

5.33 Table 10 also indicates that in the vast majority of cases care
and control of the child was granted to one parent. Care and control was
not dealt with in only nine {or 1.6%) joint custody orders, which represents
G.3% of the number of children in our survey. In such cases care and
control simply may have not been in issue, for example because the child
was mainly living away from home, at school, or the parties may bave
been expected to share it. In four cases an order for shared care and
control was made. The combined total of joint custody orders which,
nominally, may have intended that the child's residence be divided
between both parents was only 13. Of these 13 orders, eight were in
respect of girls and ten were of children aged over 3. Over half of the
orders were in respect of children aged 11-15.

3.34 The judges we spoke to were all cautious about not making any
order as to care and control or ordering that it be shared., Several
believed that such a joint arrangement would be positively dangerous.u

21  See R, v.R.(1986) The Times, 28 May 1986.
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Another wondered if he had power to make no order. Nevertheless, even
in courts with low joint custody rates, most of the judges recalled having
met cases with sharing arrangements. They may ocecur, for example,
when parents continue to live in close proximity, perhaps in a divided-up
house, or where the child moves between them regularly. Another quite
common example occurs where a child is at boarding scheol and his

holidays are split between the parents.

5.35 Concern about a sharing arrangement stems from the risk that
the child may have no primary caretaker, in the sense of a person who is
solely responsible for his welfare and with whom he has a secure
“basecamp”, With older children they may, by moving around, lose their
sense of identity and break continuity of schooling or friendships., The
child, it is feared, may fali between two homes. The judges did, however,
recognise that parents may put into practice a sharing arrahgement
following an order which nominally gives sole care and control lor
custody} 1o one of them. Indeed one judge said that such orders are the
usval request even in pure sharing cases. He feit there was value, in all
cases, in one parent being nominated as the responsible one, if only to
seek to avoid later disputes: sharing merely “stores up future problems®,

5.36 It seems that some judges' caution about shared care may go
to the length of ordering a welfare report or even refusing the declaration
of satisfaction until arrangements are changed. Others are relatively
fatalistic and will (perhaps reluctantly) make a custody order and declare
satisfaction. The more typical form of sanctioning shared care and
control may be to order simply ¥joint custody" or, even, to make no order
at all,

5.37 Several judges thought the sharing of care and contrel may be
a "relatively middle~-class option™ on account of the extra resources
required to make it work. However another suggested that in his
experience an order for sharing was most frequent in cases where the
father was unemployed and the mother worked part-time. And another
judge recalied a case of two nurses who shared care and contro! according
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to their shift work. He thought that geographical proximity, the capacity
of both parents and the child's attitude were particularly important in

cases of shared care.

{6} Other Crders
{a} QOrders for Care and Control Alone

5.38 In respect of a further 13 children an order for care and
control alone was made, with no order for custody. The legal effect of
this is similar to a joint custody order, and hence, the results have been
incorporated into Table 10.22 The care and control orders were made at
Aldershot, P.R.F.D. and Wandsworth; only three of them gave care and
control to the father. Of these thirteen children who were subject to
orders for care and contro! while no custody order was made, seven were
aged 11-13 and eight were girls. As for jeint custoedy, it would seem that
more of such orders are made in respect of older children aithough four
were made in respect of under-5's and, in any event, the total is small.

(b) Divided Custody

5.39 Returns from nine courts enabled us to find that 83 {or 3.1%)
of children out of 2,701 children in respect of whom a custody order was
made were split up between their parents.23 Figures ranged from 8.9%
{Middiesbrough} and 7% {Altrincham) to 8 {Durham). Of the 83 children
who were separated, 6% were over 5 and the likelihood of division of the
family increased with age. The lower rate of splitting up of younger
children seems to reflect judicial reluctance. Further, older children are
clearly rore able to determine for themselves where they will live and to

maintain relaticnships without sharing a home.

22 See para. 2.37 of the Working Paper.

23 In the Wolfson study 4.9% of 406 orders made by divorce courts
were for divided custody: op. cit. Part Ill n. 2, Table 33,
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(c) Spiit Orders

5.40 None of the judges interviewed recalled having made an order
giving custody to one parent and care and control to the other. Several
could not see the use of such an arrangement in the normal case. One was
aware of the Court of Appeal's disapproval of split orderszl; but another
thought that they might be useful in a contested case.

B. Orders for the Retention of Parental Rights

5.41 in proceedings under the 1971 and 1978 Acts the court does
not have power to award joint custody. Instead it may order that a
spouse or a parent who is not granted legal custody retains all or specified
parental rights and duties jointly with the person granted legal t:l.!stc:id\w.z5
During the period of our domestic court survey, only two such orders were
rmade, both in the same court. These orders provided (2} for the retention
{in relation to girls aged i5 and 14} of all rights except actual custody;
and (b) for the retention ({in relation to a boy aged 3) of rights in respect
of the child’s education. Both orders were made in proceedings under the
1978 Act.

5.42 Orders for the retention of parental rights are the closest
equivalent to joint custody available in domestic courts, but they appear
to be rarely made. Solicitors in the area of the court which had made the
orders recorded in owr survey reported that such orders are not
infrequently rnade by that court. However, most solicitors had never
been involved in any case where such an order had been made, and had
never considered recommending a request for one. The device by which
the court first grants legal custody to one parent and then ‘cliaws back'
rights to be retained by the other was regarded as too tortuous a process

24 For example in Dipper and Caffel, op. cit. nn. 14 and 18
respectively, and Williamson v. Williamson (1936} 16 Fam. Law 217.

25  Except the right to the child's -actua! custody: 971 Act, s. 11A(lY
1978 Act, s. 8(4). See also paras. 2.45 - 2.48 of the Working Paper.
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for the average magistrates' court user to grasp. It was said that even on
the unusual occasions when such orders are sought, magistrates dislike
making them. In particular, there was said to be a strong reluctance to
order the retention of all rights except actual custody. Such reguests for
‘general’ orders will usually be met by an insistence that the solicitor
provide a list of specified rights, at which point the idea may be dropped
altogether or the solicitor will furnish a list of all the parental rights that
immediately come to mind. Even where the parties are agreed in seeking
such an order, the court may discourage the idea, taking the view {shared
by some solicitors) that if parents can work together an order is
unniecessary but that, if they cannot, it is inappropriate {an attitude which
two solicitors criticised for its insensitivity to the psychological needs of

parents and children).

5.43 Other instances of such orders mentioned by the solicitors in
the North East included an order in favour of the {(ex-cohabitee) father of
ar illegitimate child where there had previously been problems in ensuring
that the child received proper medical treatment;26 and an order relating
to matters of education and religion in a case where the father was a
practising Roman Catholic but the custodial mother was not. In a third
case, a non-custodial mother's request for a general order was refused in
favour of an order for the retention of specified rights relating to
education, religion and sericus medical matters. In the South West group,
three solicitors had had experience of cases where orders for the
retention of parental rights were made. One Plymouth solicitor had seen
general orders made and, indeed, had not appreciated the possibility of
orders in relation to specified rights only,  Another Plymouth solicitor

whose only request -for a general order - had been met with an insistence

26 Although in one sense such a father could not 'retain” parental
rights, which he had not previcusly held; see section 11A{l) of the
1971 Act and para. 2.46 of the Working Paper.
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that the desired rights be specified, expressed the view that it was
undesirable and artificial 1o draw up a fist, but a third solicitor considered
that a specified list is preferable to a general order so that the custodial
mother knows exactly what her position is. This solicitor finds that such
orders are helpful, but are a poor substitute for joint custody orders, of
which he is strongly in favour. In his experience, such orders might
commonly specify decisions on education, religion, residence and, as in

one case he had dealt with, 'general moral welfare’,

.44 Some magistrates had never encounteced a request for an
arder for the retention of parental rights, and wete unaware of their
power to make one. Others had encountered such requests, generally
from middle-class parents seeking, in effect, joint custody. Specific
cases recalled were: one where the application was for a general order
and both solicitors opposed the bench's request that a list of specified
rights be drawn up; one where the application related to a child suffering
from a bone disease, whose father was moving out of the area and wanted
to be sure of receiving all medical reports {regarded as a “"wholly
appropriate” case for an order); and one where the court ordered a
welfare report on an agreed application for specified rights because it was
not satisfled that the parents appreciated what they were agreeing to. In
that case, the court uitimately made the order requested but feared that
it would lead to conilict,

545 in the three month survey of ten county courts, where 54
children were made subject to custody orders under the 1971 Act, there
were four cases in which an order was rmade for the retention of parental
rights, two of which were made by consent. All of the orders were made
when mothers were granted legal custody. Three of them were made in
courts with high joint custody returns: P.R.F.D. and Aldershot and

Farnham. From our interviews it seems that because of the exireme

6



degree of breakdown of relations in some of the cases which come beifore
the county court as emergencie527 there is often no question of parents
co-operating over the upbringing of their children.

27  See para. 2.15 above.
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PART VI

ACCESS

6.1 The statistics presented in this Part indicate that in the great
majority of cases a custody order is accompanied by an access order in
favour of the parent or spouse who is not living with the child. Details
{or ‘'definition’} of access are contained in relatively few orders, the
parties themselves generally being expected to work out their own
arrangements. The high proportion of access orders made in all the
proceedings we studied suggests a belief that the continued contact of the
child with his parents and others who have fulfilled the role of a parent in
tis life is in the child's best iﬂterests.l

A. The 1971 and 1978 Acts

6.2 In our study of proceedings under the [978 Act, 136 custody
orders were made, accompanied by 102 access orders. Under the 1971
Act in domestic courts there were 80 access orders following 83 custody
orders, in addition to three orders simply for access and three other cases
in which access was applied for and refused. Therefore ten cases under
both Acts did not involve an access order, in onily one of which was
custady awarded to the father.z

i See Part IVB of the Working Paper.

2 This indicates that a higher proportion of access orders was made by
the domestic courts than was found in the magistrates courts which
had been used by spouses in Wolison study prior to their divorce. In
that study 13.2% of cases involved no provision for access, op. cit.
Part il n, 2, para. 5.8.
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6.3 We have more detail concerning applications for access under
the 1971 Act: of 72 access orders which were made in favour of Iathers3
only 22 were the subject of a formal application or cross-application. 20
of fathers' applications concerned illegitimate children, Whilst eleven
access orders were made in favour of mothers, in only one case did a
mother apply for access and she was refused. Eight of mothers' access
orders were made In respect of legitimate children. Hence, it may be
that the magistrates themselves raise the issue of access.

6.4 In 15 cases {7.5% of the total sample) there was a contested
hearing over access, that is more than twice the number of custody
disputes. Three of these cases were heard under the 1978 Act, two of
which resuited in access being refused, the other in an order for
reasonable access. Of the other 12 cases under the 1971 Act, ten
concerned illegitimate children. These cases resulted in five orders for
defined access, three for reasonable access and four in which access was
refused. A weliare report was availlable in nine contested access
hearings, all under the 1971 Act. Defined access was awarded in a
further five cases, all of which were uncontested, four of which were
under the 1971 Act.

6.5 All the magistrates interviewed were strongly in favour of
access to children by non-custodial fathers following marviage breakdown,
and were quite satisfied with the standard form of order used in
proceedings under the 1978 Act, in which provision for reasonable access
is automatically included unless some contrary divection is given.# Most

would wish to encourage mothers to foster and facilitate continued

3 Mothers received custody in 71 cases and {fathers' access was
ordered in 69 of these; see Table # in the Appendix.

4 Magistrates Courts {Matrimonial Proceedings} Rules 1980, Form 13,
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contact between the children and the other parent. Many of the
solicitors commented on the high level of scepticism amongst mothers in
relation to fathers' requests for access. It was the general policy of
solicitors to advise mothers o agree to generous access on the basis that
if the father's request is not genuine access will wane; Iif the father's
interest is genuine access will usually be of considerable benefit to the
child,

6.6 Magisirates had a more cautious attitude towards requests for
access by fathers of illegitimate children. Most magistrates considered
that access could be a good thing, provided that it was '[eaSible’ in the
particular case and the father was shown to be sincere and genuinely
concerned for the child, and not merely using the application as a means
of 'getting at’ the mother, However, most aiso expressed one or more of
a number of specific reservations. Two magistrates {interviewed jointly}
considered that they may be prejudiced against access on the basis that it
is likely to be better for each parent to go bhis or her own way; that the
mother will be more likely to marcy and have other children - and that her
life will generally be easier - if there is no access, and that this outcome
is likely to be ‘better all round” in the long run.  Two more {also jointly
interviewed) considered that they were generaily favourable to fathers'
access applications, but also mentioned the need to consider the mother's
feelings and take care not to foist upen her a relationship which she does
not wish to continue and which may interfere with the child's welfare and
with the mother's prospects of marriage. Several magistrates remarked
that a father's application for access is in fact often prompted by the
mother's marriage to a man who will accept her child. Access is most
likely to be ordered if there has been a fairly steady relationship between
the mother and father. It was also observed that in affiliation
applications which are not combined with an application under the 1971
Act, it is often obvious that the parents are still seeing each other.

6.7 The county court survey provided two results similar to those
found in the domestic couris for proceedings under the 1971 Act,

Although the percentage of access orders made in combination with a
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custody order was relatively low, it represented the majority of
instamces.5 Of &6 custody orders in favour of mothers, 34 Involved
access to fathers. Qut of 8 cases in which custody was granted to fathers,
in 5 access orders were made. Hence, access was ordered in conjunction
with 72% of custody orders. Secondly, all of the orders simply for access

were in favour of fathers of illegitimate children.

Grandparents’ Access

6.8 In limited circumstances grandparents may apply under the
1971 or 1978 Acts for access to their grandchildren.6 Most solicitors had
experience of consultations by grandparents regarding rights of access,
but few had actually handled proceedings on the matter, whether by
intervention in a divorce or by means of an application under the 1971 or
1978 Acts.? Nevertheless, the possibility of proceedings is discussed and
grandparents want to know what their rights are. The general view was
that grandparents do not persist or, possibly, armed with the knowledge
that proceedings can be brought, manage to reach agreement with
custodial parents. It was said that custodial parents never enquire about
grandparents' rights unless proceedings have been threatened, but non-
custodial fathers may ask about their parents' position. The solicitors'
experience ltalbeit based cn a very small number of cases) was that
grandparents do not fare well in proceedings: courts {and welfare reports}
are not inclined to go against a custodial parent’s wishes and are reluctant
to overioad a case with orders.

5 One hypothesis for a lower return is the aumber of violence cases
involved: see para. 2.15.

6 1971 Act, s. 14A, 1978 Act, s. 14, See paras. 2.55 - 2.57 of the
Working Paper.

7 No record is kept of access orders in favour of grandparents on

divorce; and in our surveys no orders were made under the 1971 and
1978 Acts in favour of grandparents.
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6.9 A majority of wmagistrates had dealt with grandparents'
applications for access, arising from a wide range of situations. Thus,
applicants had included parents of a deceased parent where the son-in-law
had remarried; and grandparents who had effectively brought up the child
for some time and whose daughter or daughter-in-law was seeking to
‘oreak away’. One magistrate recalled a case where a father's application
for access to his illegitimate child was refused but his mother's
application was granted: the court anticipated that the father would see
the child in those circumstances and were not averse to that probability.
In theory, most magistrates would take a favourable attitude towards
grandparents' access applications, because of their view that children
need all the help and support they can get from the extended family.
Mevertheiess, two felt that they would view applications with caution and
suspicion, and the general view was that a formal order would be a last
resort and that much would depend on the nature of the parental objection
to access. Two magistrates considered that an order would be most
likely In the case of an application by paterna! grandparents where the
father was not on the scene: where, for example, the grandparents were
seeking to establish access effectively on his behalf during his absence
abroad.

B, Divorce

6.10 In 1985 65,333 orders were made granting or defining access
by the divorce county courts, of these 5,757 {or 9%) were orders defining
access. Access orders therefore amounted to 80% of the total number of
custody orders. The returns may reflect a substantial increase in access
orders since the previous studies, for example the Wolfson study which
found access orders in around 53% of the 404 cases in which the divorce

court made a custody order.s However, the 1985 résults include cases in

& Op. cit. Part IH n. 2, para. 5.7,
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which more than one access order was made, for example following an
application to vary access. Yariation may be required because of a
general reluctance o order anything more precise than 'reascnable access'
in the first instance so that later definition may be sought. And, as one
judge pointed out, defined access orders themselves may become quickly

out of date, so that further variation may be needed.

6.11 However the individual court survey which we undertook
indicates that the Initial ordering of access is high. The Wolfson study
found much regional disparity in the ordering of access,9 whilst our survey
found a consistently high return of over 80%, as is shown by Table 11 in
the Appendiz, which records the proportion of access orders made
following sole custody orders in each of the ten courts.  Although the
aggregate proportion was the same following wife and husband custody
orders, there was quite a wide fluctuation in ordering access when sole
custody was granted to the hosband,  One hypothesis for this variation is
that when a mother's access is possible, and in the children's interests, the

courts are more likely to award her sole or joint custodial status.

6.12 When joint custody was ordered the percentage of access
orders made was 90%, as shown by Table 12. One judge commented that
access does not tend to be a problem in joint custody cases {perhaps by
definition of the type of cases involved). As bas been described o.earlia.ﬂ.-r10
it is axiomatic in most cases that access is taking place before joint
custody will be ordered,

6,13 From cur interviews it would appear that the high percentage

of access orders reflects the concern of the judges that access should be

9 Ibid., Table 36.

10 Para. 5.29.
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encouraged. = All the judges make a point of inquiring as to the child's
contact with the non-residential parent, and several assume that an order
will be made in each case unless there is a reason not to do so. If the
custodial parent is recalcitrant over access, the court will stress the
importance of contact for the child's welfare, as well as a matter of the
child's entitlement. Several judges also talked about the non-custodial
parent's "entitlement®, When the non-custodial parent is out of touch
with the child it seems to be common for an access order to be made to
encourage resurnption of contact. Several judges take active steps to
resuscitate access, for example by adjourning the children's appeintment,
perhaps for the non-custodial parent's attendance or for the weliare
officer to visit him.

6.1% The majority of judges said that an order for reasonable access
waould be made irrespective of the child's age, although several took the
view that i the children were older such an order may be unnecessary.
By ‘older!, one judge thought that 12 vears old was the average cut-off
point, aithough it may be even less if the child's siblings were over that

age.

6.15 A second factor which may have increased the access returns
is a change in the form which is used when a custedy order is made at the
same time as the decree nisi. This form (since February 1985} includes a
provision that whoever is specified in the allotied space "do have
reasonable access" to the chlldren.“ Hence the presumption in each
case is for reasonable access. Previously, provision for access had to be
written into the divorce form by the clerk, whereas in the magistrates’
courts' form the access provision had to be deleted.  The Wolfson study

noted a high percentage of access orders in magistrates’ courts in 1970.12

tt Form Dé61.

12 Op. cit. Part Il n, 2, para. 5.3.
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The change from an opting in to an opting out in divorce courts may have
influenced the completion of the forms by the clerks. At P.R.F.D.,
however, where old forms were still in use during our survey period, the

proportion of access orders was as high as in other courts.

6.16 The judges Interviewed explain reasonable access as
"reasonable to all the parties, including the child", *what you agree" or "it
depends on your common Sense'. However one judge did not favour
crders for reasonable access on the ground that they may often "mean no
access at all". He deliberately gives the parties guidance on the optimal
arrangernents, believing that to establish a certain structure assists, as
far as possible, in the elimination of friction and the exercise of access.
He prefers that there be fortnightly staying access, except for young
children for whom staying may not be possible and teenagers for whom a
monthly stay may be more realistic. In this court, therefore, there is a
relatively high proportion of defined access orders although, as with
custody, the nominal content of orders is not always seen as particularly
important; a reasonable access order may wmask a more defined
arrangement which has been made. Another judge who thinks in terms of
similar guidelines said that he is uniikely to make an order which
specifically defines access. Indeed the terms of the order itself may
depend on the work of the clerk rather than the words of the judge.

6.17 in 1985 defined access formed 9% of all access o»rders.!L3
Courts with particularly high rates of definition were among those with
the highest joint custody rate:s.iq High returns of defined access may

13 Similar proportions were found in the Keele and Wolison studies:
op. cit. Part Il n. 2, at p. 200 and para. 5.7 respectively,

t4  Barnstaple, Truro, Slough, Cardiff, Cambridge, Edmonton, Tunbridge
Wells and Reigate.
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therefore reflect a relatively ‘active’ approach to the children's
appointment in those courts. Otherwise it seems that access is defined

largely in cases of dispute.

6.18 Orders refusing access formed 3.3% of ail access orders
made.lj The courts which have relatively high rates of refusal aiso seem
to be more likely to define access. These courts may pronounce on the
matter of access in each case. Variation in the number of orders refusing
access may, however, reflect different interpretations of the new form.
Either a striking out of the provision for access or simply leaving the
space provided empty may be interpreted for statistical purposes as a
‘refusal’,

15 Hitherto orders refusing access have not been counted as 'access
orders’.
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PART Vii

ORDERS IN FAYOUR OF NON-PARENTS,
LOCAL AUTHORITY CARE AND FOR SUPERVISION

7.1 This Part examines the available information on orders giving
custody to persons other than the child's parents (or the parties to the
marriage before the court, if different), committing the child to care or

placing him under supervision.

A. Custody to Non-Parents

7.2 fn the great majority of cases custody of a child on diverce is
granted to one or both of the spouses involved. Most of these spouses
will aiso be the child's ,l::aal'o?:r‘!tsl although some cases, for example the
divorce of a parent and a step-parent or of private foster parents who
have treated the child as a child of their fami!y,2 may result in custody

being awarded to a parent of the child who is not a party to the marriage.

7.3 Lord Chancellot’s Department figures indicate that, in 19835,
diverce county courts made around 400 orders giving custody to third
parties, which represent 0.5% of all custody orders made. It is not clear
whether this figure includes orders in favour of parents who were not
parties to the marriage being disso!ved.3 In one third of the divorce
courts no such orders were made and in the remainder of courts the

returns were evenly spread. Courts which made more than ten orders in

i See Part IV n. 27 above.

2 Matrimonial Causes Act 1973, ss, 2(1) and 52{1).

3 Presumably such cases are 'other' orders since courts are instructed
to count orders in favour of third parties as ‘others’y see Part IV n,
30.
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favour of third parties were at Bristol, Oxford, Derby, Nottingham and
Scunthorpe. Relatively large returns were also found in several Northern
cities: Liverpool, Leeds, Manchester and Lincoln. In our ten court
survey only one such order was made.

7.4 The interviews with judges revealed that interventicn in
divorce proceedings is usually by relatives of the child, particularly
grandparents. No judge had heard of ap individual being refused leave to
intervene.g Several judges mentioned that young grandparents are
increasingly involved in taking care of their grandchildren. However, the
extended family’s role in child rearing is not reflected in the number of
custody orders made to third parties. The judges commonly referred to
supportive relatives who back one of the parents' claims for custody and
some sole and joint custody orders are made on the basis of continued
family back-up. [t may be that relatives or friends only seek custody
when they have fallen out with the children's parents or where the parents
are unfit to take responsibility. Even then the judges may be reluctant to
remove the children from the custody of both their parents, preferring to
grant only care and control to the interveners. In our study we came
across two joint custody orders where care and control was awarded to
grandparents, one with custody jointly to the interveners with the father
and another with custody to both parents,

7.5 in cur surveys of proceedings vnder the 1971 and 1978 Acts we
found no evidence of custody being awarded to a third party, The
magistrates interviewed recalled only a small number of cases in which
such an order had been made, in most cases for a grandmother but in one
case an aunt, Such a course had generally been taken with the
acquiescence of the child's parents.

g Application for leave to Intervene must be made to a registrar, from
whom appeal lies to a judge: Matrimonial Causes Rules 1977, rr.
122 and 124,
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B. Care Committals

7.6 A child may be committed to care in family proceedings if
there appear to be "exceptional circumstances making it lmpracticable or
undesirable for the child to be entrusted to either of the parties to the
marriages or to any other individual".  The effect of such an order is
that the child may not be removed from care, unless discharged, until he
is 18, aithough parental rights are not transferred to the local autherity.7

7.7 D.H.5.5. figures record the number of admissions to care each
year. Until the most recent figures (1934), the majority of children who
were admitted to care following orders in family proceedings were
admitted after divorce proceedings. It seems that the number of such
admissions has fallen in recent years, while the wardship court has made
an increasing number of committals.®  D.H.S.S. tigures record that, in
1984, 330 children were admitted to care of English local authorities
under section 43 of the Matrimonial Causes Act 1973, In 1982 the figure
was 529. Admissions of wards of court reached 235 in 1984, a rise of 75%
since 1977. In 1984 only 91 children were admitted to care following
applications under the 1971 Act. Under the 1973 Act, the figure was 21.

These resuits are set out in more detail in Table 13,

5 Under the Guardianship Act reference to a marriage is replaced by
reference to the child's parents {and also under the 1969 and 1975
Acts, see n. 6L

6 Matrimonial Causes Act 1973, s. 43(1}; Guardianship Act 1973, s,
2(2)(b) and Domestic Proceedings and Magistrates’ Courts Act 1978,
s, 10010, See also Family Law Reform Act 1969, s. 7(2} and
Children Act 1973, ss. 17{1)(b) and 34{5)\

7 In contrast, under a care order made in care proceedings the local
authority receives the same powers and duties in respect of the
child as a parent would have, but for the order: Child Care Act
1980, s. 19{2},

8 The figures need to be treated with some care: see n. 12 below.

Wardship figures do not include committals 1o care under the courts'
inherent jurisdiction: see Re C.B.[1981]1 W.L.R. 379.
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7.8 in 1984, admissions under the Matrimonial Causes Act 1973
formed around 6% of the total number of admissions to care under interim
or full care cormittals by civil courts.9 OCn March 31, 1984 there were
4,844 children in care in England and Wales foltowing an order under
section 43. These children formed 13% of the population of chijdren in

s io
compulsory care under orders of civil courts,

7.9 Figures supplied by the Lord Chancellor's Department indicate
that 550 care committals were made by divorce county courts in 1935,
This figure represents a decrease in the courts' ceturns since 1983 {872
care committais).!! These statistics are substantially higher than those
recorded above concerning children admitted to care each year, D.H.S.5.
figures gauge the number of children involved and this would be expected
to give larger returns than statistics which reflect court orders, However

9 That is by juvenile courts in care proceedings and in all family
proceedings. Figures supplied by D.H.5.5.

10 Ibid. See D.H.5.5., Children_ in Care in England and Wales, March
1983 (198%), Table Al. D.H.JS.S5. figures also show that the number
of children in care in England under section 43 who are aged 10 or
over has doubled between 1977 and 1984, The number of under 10's
is largely unchanged.

11 Judicial Statistics Annual Report 1983 (1984} Cmnd. 9370, Table %.9.
670 committals were recorded in 1985 according to the latest
Annual Report (Cmnd. 9864, Table 4,9). However, the figure given
in the text represents an amended, more accurate return,

78



the differences in figures may be accounted for by the collection and

. 12
presentation of data.

7.10 Across the country, in arcund one-third of divorce county
courts no care committal was made in 1985, Orders under section 43 are
generally scattered over the country although it seems that relatively
more were made in the South and West, Largest numbers were
concentrated in larger cities and towns, for example Liverpool,
Southampton, Brighton, Sheffield, Cardiff and Bath. The varlation in
returns may reflect local authority practice in intervening in divorce
proceedings, in preference to initiating care proceedings. One obviocus
advantage of such intervention 15 the relatively broadiy-worded pre-

. . ; . 13
condition to making a care committal under section 43,

7.0 in our ten survey courts only six care committals were made
{in respect of 0.2% of the children involved), three of which simply
replaced a magistrates’ care order. Some of the judges interviewed were

12 D.H.S.S. figures relate to the financial year, L.e. up to 31 March,and
record the child's latest ‘care statust. In 1984, for example, the
figure 330 represents both those children admitted to care in that
financial year wha, on March 31, were subject to an order under
section 43 and those who are committed in the year up to March 31
who left care on or before that date and were subject to an order
under section 43 on leaving care. If & child was received into care
vnder section 2 of the Child Care Act 1980 ('voluntary care') in the
financial year up to March 31 1983 but was subseguently made
subject to an order under section 43 In 1984, he would be counted
only as an admission under section 2 in 1983 {not under section &3, in
1984, since he had already been admittedh. Hence a number of
family proceedings committals are not recorded as “admissions"
under the family statutes. The fall in committals under section 43
since 1982 may reflect either a real fall or an increasing proportion
of children initially coming into care, by a route other than divorce,
in a financial year prior to the vear in which a section 43 order is
made, Apart from voluntary care, such children may have been
admitted subject to an interim or full care order under the Children
and Young Persons Act 1962 or on remand in criminal proceedings.

13 Compare section 43 with the specific conditions required by section
i of the Children and Young Persons Act 1969 in care proceedings.
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familiar with local authority intervention, usually when the child was
already in voluntary care. Other judges were less familiaz and some
demonstrated grave reluctance to commit the child to care. One judge
typically makes a short term care order while the child is returned
home.m Several judges were unable to recall a contested committal 1o
care. Cases which identify a child at risk who is not previously known to

social services were said to be extremely rare.

C. Supervision Orders
7.12 A supervision order may be made in family proceedings if
there appear to be “exceptional circumstances making it desirable that

the child should be under the supervision of an independent person“.15 The
supervisor may be a local authority or a probation officer.

7.13 D.H.5.5. figures show that 2,680 children were placed under an
16 4
further 556 children were made subject to such supervision following
applications under the 1971 Act and 289 under the 1978 Act. The number
of children made subject to supervision orders in diverce and other

English local authority's supervision by divorce courts in 1982-3,

matrimonial cases each year has declined since 1983, as is shown by Table
14, over.

14  Although no provision for limiting the duration of the court's order
is apparent on the face of the statute,

15 Matrimonial Causes Act {973, s. 34{l}); DNomestic Proceedings and
Magistrates’ Courts Act 1978, s. 3{1); Guardianship Act 1973, s.
2{2¥a); Family Law Reform Act 1969, s. 7{4); Chiidren Act 19735,
5s. 17(1¥a), 34(3) and 356¢(3)(b}.

16 D.H.S5.5., Supervision Orders and Intermediate Treatment, Year
Ending 31 March 1383, England (1984), Table Z.
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Table 14 Children Made Subiect to Supervision Orders in Family
Proceedings Each Year

Jurisdiction 1980 1981 1982 1983
Section 44(1} of MCA 1973 3,271 3,179 2,950 2,630
Section 9(1) of DPMCA 1978 347 338 273 239
Section 7(%) of FLRA 1969 82 99 118 103
Section 2{2)a} of GA 1573 512 526 439 556
Section 17{1Xa}) of CA 1975 12 17 43 27
Total 4,224 4,159 3,828 3,655

Source: D.H.5.5., Supervision Orders and Intermediate Treatment,
Year Ending March 31 1983, England {1984}, Table 2. Figures

relate to English local authorities only.

7.1% Records of children subject to probation service supervision
combine orders made in matrimontal proceedings in divorce and domestic
courts and cover England and Wales.” There were 3,750 children made
subject to probation supervision under these Acts in 1982, This indicates

a decrease of 330 since 1980.13 The number of children made subject to

orders made in other family proceedings in 1982 was 170, a fall of %0

since 1980.17

17  The most up-to-date figures for a complete year are for 1982, see
Probation Statistics, England and Wales 1983 {1934}, para. 1.1,

18 Half yearly figures for 1983 indicate an acceleration In the
decrease, ibid., Table &.1.

19 That is, under the Guardianship Act (90), in wardship (70) and under

the Children Act {i0). Since 1979 only the number of orders made
in wardship has increased, ibid., Table 8.1.
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7.15 Hence, the total number of children made subject to new
supervision orders in 1982 under divorce and other matrimonial legislation
was 6,973, 54% of whom were supervised by the probation service. It is
not known what proportion of the 54% of probation supervision orders
followed orders made under the 1978 Act. 90% of local authorities'
matrimonial supervision was ordered under the 1973 Act. In othef family
proceedings 78% of the 773 children made subject to supervision orders in
1982 were placed under local authority supervision.

7.16" The total number of children under local authority supervision
in England following an order made in divorce proceedings has risen from
3,816 in 1974 to 14,877 in 1983, Children subject to such orders made
under the Guardianship Act have also increased considerably, from 138 in
1975 to 2,438 in 1983.20  In the same period the number of children
supervised under the 19738 Act has declined from 2,93% to 1,962.21 The
fall may be attributable to use of the probation service in magisirates'

courts. 22

7.517 Probation service records also indicate that 14,060 children
were under their supervision in 1983 following divorce or domestic
proceedings.>> In 1971 the figure was 9,350 and, in 1980, 15,130, The
combined D.H.8.5. and probation service figures show that 30,899 children

were subject to divorce and other matrimonial supervision in 1983.2"

20  The power to make supervision orders {in the Guardianship Act 1973)
was implemented in 1973,

zl  Op. cit. n. 16, Table 2.

22  Although probation statistics do not provide specific evidence of the
number of such orders per annusm.

23 Op.cit.n. 17, Table 1.2,

24  Excluding Welsh local authorities and taking the probation figures
for June 30 1983. Op. cit. n. 16, Table 2, and n. 17, Table 1.2.
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In 1964 the figure was only 2,723.25 The number of children supervised
has decreased since a peak of 33,430 in 1980-81 which may reflect the fall
in the child population and an increase in the number of orders being
terminated or lapsing {up by 1,000 between 1930 and !.982).26 Since
around 1977 there have been a larger number of children under local
authority rather than probation service supervision in the matrimonial
jurisdictions. However more new orders are still made in favour of the
probation service., Hence, the latter's orders seem more likely to lapse
and/or be revoked. One reason for this may he the close relaticnship
petween divorce court welfare officers {who are emploved by the
probation service) and the divorce courts. In some cases courts may
decide to make short term supervision orders in favour of the probation
service {see below} and, in others, the welfare oifficers themselves may be

more prepared to seek revocation than local authorities.

7.18 Cn June 30 1983, following orders in other family proceedings,
only 770 children were supervised by the probation service, the same
figure as in 19?3.27 Combined figures for both agencies show that 3,686
children were subject to such supervision in 1983,28 a rise of 1,206 since
1978. The rise is largely determined by an increase in orders made in

Guardianship of Minors Act proceedings in favour of local authorities,

7.19 The welfare agencies' figures record the children under
supervision rather than the number of orders made. Even allowing for
more than one child being made subject 10 each supervision order, the
divorce courts record a considerably lower number of orders made than
the records of D.H.3.5. and the Home Office would suggest. in 1985

25  Including Welsh local authorities: figures supplied by D.H.5.5.
26 Ibid.

27 Op.cit. n. 7, Table 1.2

28 Seen. 24.
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§,503 supervision orders were made under section 44{1) of the Matrimonial
Causes Act 1973, approximately three times the number of care
committals and 2% of the number of custody orders made.

7.20 Of the 1,053 supervision orders recorded by the courts in 1935,
the number of orders, as a proportion of the number of custedy orders
made, was largely consistent amongst the circuits, with only the Northern
Circuit registering low returns. However, individual differences in totals
amongst courts were considerabie: from 76 {(Portsmouth) and 67
(Liverpool) to none in 25 courts, including, for example, Newcastle.
Higher numbers of supervision orders were hot only recorded in courts
which serve inner city areas. From the interviews with judges it seems
that courts which take a particularly ‘active' approach to the children's
appointment may be more likely to order supervision. Some courts seem
also to use supervision more flexibly than others. The most often cited
and, indeed, the only rationale for supervision in some courts, is to
protect the child from apprehended harm. Two judges, moreover, spoke
of making short-terin supervision orders as a means of checking up on the

children's welfare,

7.21 Several courts which had particularly high proportions of joint
custody also figure prominently in the category of courts with high
supervision returns {Cambridge, Worcester, Guildford, Tunbridge Wells
and Reading). This may indicate the use of supervision to facilitate joint
arrangements particulariy in cases where there has been discord or one
parent does not trust the suitability of the other to care for the child..

7.22 Supervision may also be used to help parents adjust to life
after divorce. In particular, all the judges interviewed except one were
prepared to order supervision of access to the children. However one
judge was unwilling to "saddle” the child with a supervision order on
account of his parents' difficulties. Two other judges commented that
supervised access was unpopular with supervisors because of pressure on
resources and the timing of access visits out of work hours.
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7.23 The preferences of supervisors were also acknowledged by the
courts which make finite supervision orders. One judge said that open-
ended orders undermine parents' confidence and another preferred that
the extensicn of supervision should have to be justified, rather than its
termination. On the other hand one judge makes uniimited term orders
because a fixed date permits parents to make merely temporary
improvements, as a means of evading official scrutiny in the long term.
The majority of courts provide for revocation of supervision without

attendance in court when all parties are agreeable.

7.28% In our ten court survey only 22 supervision corders were
recorded, 0.75% of custody orders made. 73% of those orders were made
in favour of the probation service., Of the six local avthority orders, five
were made when the children were in the care of their mothers.
probation service supervision orders were made equally in respect of
children resident with their mothers and fathers. Surprisingly over 50%
of supervision crders were made with joint custody orders. All of these
were made in Southern courts with high numbers of joint custody orders
{Guildford, Exeter and Wandsworth) which seem to confirm the link

between joint custedy and supervision noted in paragraph 7.21.

7.25 in the course of the domestic ¢court survey, a supervision order
was made in six Guardianship of Minors Act cases (3% of the overall
sample; 6.3% of the cases under the 1971 Act), in Two cases the order
was made following a change in actual custody in contested custody
proceedings. Three supervision orders were made in one court,
representing 9% of that court's cases. This court ‘'was the only one to

have made orders for the retention of parental rights.29

7.26 Most magistrates had dealt with cases in which a supervision
order had been made, usually in relation to problems over access. A

29  See para. 5.4l.

a5



supervision order would also be made if there was some doubt about the
parent's adequacy; for example, if the parent was a young unmarried
mother, or, even, if a father were awarded custody. The first suggestion
of a supervision order would usually come from the welfare report, but
several magistrates foresaw cases where the solicitors could provide the
court with ai! the information it needed, and a supervision order would be
made without that prior recommendation. The supervisor appointed
would usually be a probation officer in the case of an older ¢hild, and the
social services department in the case of youngetr children, The
magistrates expressed a general preference for using probation officers,
because of their greater contact with the service. However, if the social
services department was already working with the family it would be
more appropriate to use that department. Furthermore, evidence of the
social services department's involvernent with the family might be a
sufficient reason for not making a supervision order in a case where it
would otherwise be indicated. If the views of the social services
department were not already clear from the welfare report, its opinion
would be sought. The court would, if necessary, make a supervision order
against the wishes of social services, though it would always be best if the
proposed supervisor saw the need for an order.
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PART Vil

CONCLUSION

2.1 The information presented in this paper has been gathered
from court-based and solicitor-based sources. It can only give secondary
evidence of the perceptions of the litigants and children invo!wed.l
However, our survey indicates that a strong body of lccally developed
"eules" play a role in determining applications made in respect of
chiidren.2 The operation and divergence of these rules needs to be
examined in the light of the law's aim to further the 'best interests' of

those children. 3

{a} The Need for Court Orders

3.2 It was noted in the Working Paper that the futures of at least
170,000 children were considered under the custody jurisdictions in 19814.u
Using the latest available figures, it seems that around 110,000 custody
orders are made each year,s many relating to more than one child, the

great majority of which are accompanied by access orders.6 It has been

1 For studies of the 'human' side of the divorce process see Murch,
Justice and Welfare in Divorce {1979), and the sources therein, and
Mitchell, Children in the Middle {1985)

2 See also Mnookin, "Bargaining in the Shadow of the Law. The Case
of Divorce" {19791 C.L.P, 65.

3 Guardianship of Minors Act 1971, s. 1.
4 See Part 1 n. 6 in the Working Paper.

5 In divorce around 87,000, including an estimated 5,000 at the
Peincipal Registry. Under the Guardianship of Minors Act around
10 custody orders in the Principal Registry, 1,757 in county courts
and 2,500 In magistrates' courts. In magistrates’ matrimonial
proceedings a further 9,860 custody orders were made in 193%,
These figures exclude interim orders.

6 See Part VL.
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found already in studies of divorce,7 and is confirmed in Part III for
magistrates’ courts, that the proportion of custody cases which are
contested is small, relative to the number of cases which come before the
o::(:»urt.8 Rather, a custoedy order seems often to result from the practices
of welfare agencies, for example in relation to claims for housing or
supplementary benefit, or from the advice of solicitors, or from the
initiative of the court ancillary to other proceedings.9 Solicitors
interviewed assume that in matrimonial proceedings custody orders are
"part of the package” in most cases. In this they are backed by courts'
expectations that orders will be made. Hence, in our surveys custody was
ordered in over 90% of divorces and in all but one of the completed
magistrates’ proceedings.m Nevertheless the usual order of the court,
conierring custody upon one party, is often perceived as bringing wide-
ranging repercussions for both parties' legal relationship with their
children. The solicitors interviewed, for example, believed that clients
generally equate custody with exclusive control over the child's
upbringing.“ It seems that it would be less confusing, and in some cases
less damaging, were there to be Jess pressure from all sides towards
cbtaining a court order.

(o) The Range of Orders

3.3 The statistics we collected confirm that in the great majority
of cases women care for children after separation and divorce. The

7 See Maldment, Child Custody and Divorce {1984), pp. 61-62.

8 Paras. 3.2 and 3.3.

9 Paras. 2.6 - 2.15 and paras. 3.4 - 3.8, Other practical
considerations include the attitudes of schools or education
authorities towards divorced parents not living with their children,
see para. 5.19.

1G  Paras. 3.6 and 3.4, respectively.

11 Para. 5.20.
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factors underlying this are profound and various. However, we
encountered substantial support amongst courts and solicitors for female
chiid care {and, where practicable, male paid employment as a matter of

12 Some solicitors were clearly cautious about fathers’

principlel.
. . 3

prospects of success in contesting custody.l In no case before a

dommestic court in our survey did a father's custody claim succeed over a

mother's objection.w

8.4 Similarly, on divorce, it seems that courts’ and solicitors
perceptions of the appropriateness of joint custody partly explain the
regicna! variation in these c>rclers.15 Opinions on the merits of joint
orders are divergent and strongly hel(‘!.16 Solicitors acknowledged that
tactical applictions, at least those in favour of joint custody, were made
in certain ca\sea-s.17 Taelr advice to clients could differ accordingly, A
client who perceived a joint order as a threatening interference by the
other party could De told that joint custody is simply "a matter of
\:.r'(‘.'rds".18 Conversely, a client who had to be dissuaded from contesting

the actual care of the child could be offered joint custody as an important
ir: . . s i3 .
ratification of his continued parental role. Moreover, in some Courts

12 Paras. #.9 - 4,17 and 4.26,

13 Para. 4,l6.

14  Para. 4.4.

15 Paras, 5.2 - 5.16.

16 Paras. 5.17 - 5.26.

17 Para. 5,11.

18 Para. 3.16.

19 Paras. 5.11, 5.16 and 5.20. C.f. paras. 5.21 and 5.22, The same

dexterity of argument may be employed over access orders, see
para. é.5.
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nomination of a sole {rather than joint) care-taker for the child may be a
necessary step towards obtaining a declaration of satisfaction because of

o ; 20
judicial reluctance to sharing arcangements.

8.5 In the light of the discretion conferred on the courts by the
‘best interests’ principle, uniformity in orders cannot be expected.
However, at present the venﬁe at which a child’s parents divorce may play
an important part in the framework of orders made to govern their future
relations. Differences of approach amongst divorce courts was found on
‘every matter which permits contention, except that where possible
children should maintain contact with both parents, A whole range of
policy issue.s from joint custody and shared care and contro! to defined
access and the use of supervision orders would clearly benefit from

exchange of views between judges and others involved.

8.6 Apart from differences over substantive policy, divergence
amongst practitioners is also attributable to uncertainty over the tools of
the trade. Differences between the orders available in the various
custody jurisdictions, for example between custody and legal custody, and
custody and care and control, do not seem to be helpiul in practice.
Indeed the popularity of joint custody orders may be largely a reaction to
the problems caused by ’'sole' orders. Moreover, the similar power to
order retention of parental rights and duties seems to be difficult for
litigants to understand and for practitioners to operate.21 To define,
and to distinguish, the effects of the orders avaiiable to the divorce court
presents further difficulty. Even some judges who consider that 'custody’
means 'care and control' nevertheless separate the concepts when giving
care and control to third parties. The reported perception of divorcing
parents that sole custody gives one parent virtually complete control over

20 Para. 5.36

21 Paras. 5.42 - 5.44.
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the child's upbringing is at odds with most of the interviewed judges’
interpretation of the Iaw.z2 The range of orders available needs to be

simplified, clarified and brought into iine across the jurisdictions.

8.7 It seems that for parents (and spouses} and for the agencies
which encourage orders to be obtained, the primary concern is to resolve
the basic issue of who is to look after the child. Parental responsibilities
other than residential and visiting questlons are rarely raised.23 The
most helpiul order in many cases would deal with the child's residence,
with whom he may stay and whom he may visit for shorter periods. It
should seek to avoid giving the, often false, impression that other persons

are being shut out of involvement in the child's life,

22 Paras. 5.17 - 5.19

23 See for example, paras. 5.25 and 5.42 - 5.44.
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Table ) Progress of Financial Applications to Six Domestic Courts under the 1973 Act® n, = 209
WHERE NO CHILDREN INVOLVED WHERE CHILDREN INVOLVED
Appiication Total Withdrawn or Qrder Crder Withdrawn of Order Order
Adjourned Refused Made Adjourned Refused Made
s.2° 156 17 3 4 72 2 53
s. 6% 53 G ] i 3 4] 47
Total 209 17 3 5 77 2 105

Notes to Table 1.

a During three months of 1985.

b Orders for financial provision.

c Agreed payments orders.



Table 2 Progress of Applications to Six Domestic Courts under the 1971 Act® n. = 136

ILLEGITIMATE CHILDREN LEGITIMATE CHILDREN
Application Total Withdrawn or  Order Order Withdrawn or Order Crder
Adjourned Refused Made Adijourned Refused  Made
by mother 33 6 0 15 19° 0 43
5.9
by father 53 & 3 15 18 ] 13
Total 136 10 3 30 37 o 56

£6

Note to Table 2.

a During three months of 1985,

b This figure includes one case which, though recorded in the court register as a refusal of order, was in reality

withdrawn following agreement between the parents as 1o maintenance.
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Table & Results of Proceedings under the 1971 Act n. = 8%

Father's Application Mother's Application
Legitimate/Illegitimate ORDER Legitimate/Itlegitimate
e LEGAL No access : 2‘;
3; 3 f CUSTODY Reasonable access ! 9m
1 i TO MOTHER Defined access 2 &
13 LEGAL No access
3 38 CUSTODY Reasonable access

TO FATHER Defined access

3" ACCESS No access

3 ONLY (On Reascnable access
father’s Defined access
application
for access
only}

13 18 TOTAL 43 15




$6

a

LAY LW L GG T

2 cases contested on custody: weliare report available in each; no change in actual custody.
1 case: father's application for custody order in favour of mother.

Contested on custody: welfare report available; change in actual custody {father to mother);

made. Also contested on access.

Contested on access; welfare report available,

All uncontested; welfare reports available in 3 cases.

All on father's application for access. Includes:

1 case contested on access; welfare report available.

1 case: welfare report available; supervision order made.

Father's application for access; contested on access.

All uncontested: welfare report avallable in each case.

All contested: welfare report available in each case.

2 cases contested: welfare report available in both cases.

includes:

! cross-application by father for access.

i case contested on custody: welfare report available; change in actual custody {father to m
order made.

2 cases: supervision order made; welfare report available in one case.
| further case: weliare report available,

Welfare report available in | case.

includes:

2 cross-applications by father for access.

1 case where actual custody transferred to mother uncontested.

| case: weifare report availabie.

Includes:
2 cross-applications by father for access, both contested.

other)

supervision order

supervision

1 case contested on custody: welfare report available; no change in actual custody,  Also Contested on access.

1 further case: welfare report available; supervision order made.
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Table 5 Ages of Children Subject to Custody and Access Orders in Six Domestic Courts® n. = 333

Type of proceedings under 5 5-9 10 or over Total
DPMCA 1978 35 {42%) 62 54 200
Legitimate 43 (45%) 3t 2t 95
GMA 1971 5
Hiegitimate 327 (84%) 5 H 38
Total 159 (48%:} 98 {(29%} 76 {23%) 333
Notes to Table J.
a Including cases in which an order was refused.

b Of whom 20 were aged | year or under.
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Table 6 Custody Orders in Divorce Proceedings (Percentages}

Year Custody to Custody to Joint Total

Study of Data Wife Husband Custody Others Number”
Maidment 1973 77.6 19.0 3.4 o 58
Wolison® 1974 81.4 13.2 5.2 2 424
Bristol” 1979-80 814 116 7.0 0 1,290
National® 1985 7.4 9.2 12.9 7 82,059
Bristol (2)° 1985 73.0 9.6 16.9 5 4,676

Wolfson(2)® 1985 72.2 9.2 13.1 5 12,771
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Notes to Table 6.

i

2.

A random sample of 95 undefended divorce petitions involving children, which had been filed in a North
Midlands county court in 1973: Maidment, "A Study in Child Custody" (1976} 6 Fam, Law 195 and 236, p. 198,

A study of 625 divorces invelving childeen in 1974, from a sample of 10 courts selected to reflect a cross-
section of the divorcing population: Eekelaar and Clive with Clarke and Raikes, Custody After Divorce,
Family Law Studies No. 1, Centre for Socio-Legal Studies, Wolfson College, Oxford, Table 33.

Research into 1,300 children’s appointments between May 1979 and June 1980 in five courts in the Western
Circuit and two courts on the Wales and Chester Circuit: Davis, MacLeod and Murch, “Undefended Divorce:
Should Section 41 of the Matrimonial Causes Act 1973 be Repealed?" {1983} 46 M.L.R. 121, 132,

The figures collected from the returns of 178 divorce registries in 1985,
The courts used by the Bristol study, updated using the figures noted in 4,

The courts used by the Wolfson study, updated using the figures noted in 4. These are the county courts at
Birmingham, Bournermocuth, Carmarthen, Guildiord, Lincoln, Newcastle-upon-Tyne, Nottingham, Sheffield and
Shrewsbury, and P.R.F.D. The latter's returns have been extrapolated from our own survey's results {see
para. 3.30),

The total number of custody orders made by the divorce court, that is excluding care committals and previous
courts’ orders. Inrows I, 2 and 3 orders splitting the children between husband and wife have been counted
as orders in favour of each of them.
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Table 91 Custody Orders made by the Ten Courts (F‘ercer:ta.ge-s}3 n 2,927

Court Circuit2 Joint Custody Husband only Wife only Total Number
Aldershot and

Farnham w 17.6 4.4 77.9 136
Altrincham 1.2 5.3 8i.6 149
Bow SE 9.1 9.5 8.4 242
Durham NE 5.7 9.2 839 86
Exeter W 29.2 8.2 62.6 71
Guildford SE 33.8 7.5 57.7 211
Manchester N 2.0 3.9 39.1 293
Middlesbrough MNE 13.4 9.5 76.6 280
P.R.F.D. 28.5 6.6 64.9 1206
Wandsworth 3E 15.3 6.4 74.2 233
Total 20.9 7.3 716 2,927

1. The figures do not all add up to 100% because of rounding and custody orders made in favour of third parties.

2. Abbreviations refer to the court circuit, see n. 5.3.

3. In a three month period of 1985, The percentages in our survey generally correspond to the return of each court

for the year.

In all but three courts our survey recorded a joint custody rate which is 2.5% above the year's return.

in Bow and Manchester our figures were equivalently low. In Aldershot the annual return was substantially higher

{32.5%).
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Table 10 Joint Custady Orders made by the Ten Courts h. = 612

Court Absolute The Awarding of Care and Control (Percentages)

Number

of Joint Care and Care and Shared Care and

QOrders Control to Control to Care and Control not

Wife Husband Contral Ordered

Aldershot 2% 83 13 G )
Altrincham 17 33 47 4] &
Bow 22 35 35 ¢] 9
Durham 5 60 40 4] 4]
Exeter 5G S0 19 G 1]
Guildford 7z 8i 18 0 ¢]
Manchester 6 23 4] 0 17
Middlesbrough 27 2z 0 [ 15
P.R.F.D. 344 23 19 1 1
Wandsworth &5 89 [ 4] 0
Total 612 g1 16 0.4 2
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Table 11 Granting of Access when a Sole Custody Order is made. Total Access = 1,922

Custody to Wife Custody to Husband
Number of Percentage of Number of Percentage of
Custody Orders Access Orders Custody Orders Access Orders
Aldershot 106 76 6 33
Altrincham 124 82 2 160
Bow 197 79 23 74
Durham 73 97 3 100
Exeter 107 21 14 93
Guildiord 123 &0 16 28
Manchester 261 79 | 26 77
Middlesbrough 154 b 19 74
P.R.F.D. 783 82 79 1
Wandsworth 173 94 15 160

Total 2101 83 214 &3
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Table 12 Granting of Access when a Joint Custody Order is made Total Access = 537

Care and Control Care and Control

%o Wie (CCW) o Husband (CCH)
Court Number of Percentage of Number of Percentage

CCW Access Orders CCH Access Orders

Aldershot it 70 3 67
Altrincham 9 160 g 100
Bow 12 83 8 33
Durham 3 100 ya 100
Exeter 45 100 5 190G
Guildford 58 3¢ 13 100
Manchester 3 10G - -
Middlesbrough 22 109 - -
P.R.F.D. 284 89 56 79
Wandsworth 40 166 5 60

Total 498 91 100 84
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Table 13 Children Admitted to Care Following Family Proceedings Each Year

Jurisdiction 1977 1978 1979 1980 1981 1982 1983 1584
Section 43{1} of the MCA 1973 303 443 328 605 527 529 400 330
Section 10(1} DPMCA 1978 67 54 44 iz 29 13 25 21
Section 7(2) of the FLRA 1969 39 87 §2 11 137 176 187 235
Section 2{2}b} of the GA 1973 47 96 65 38 85 163 113 9!
Section 17(1)(b} of the CA 1973 3 9 3 2 2 2 2 2
Total 679 694 719 338 780 325 732 681

Source: D.H.S5.5, figures, relating to English local authorities only {year ending March 31



FIGURE F 1. COUNTY COURT:CUSTODY ORDERS
JOINT CUSTODY ORDERS AS A PERCENTAGE OF TOTAL CUSTODY ORDERS
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WIFE ONLY CUSTODY ORDERS AS A PERCENTAGE OF TOTAL CUSTODY ORDERS
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FIGURE F.3 COUNTY COURT:CUSTODY ORDERS
HUSBAND ONLY CUSTODY ORDERS AS A PERCENTAGE OF TOTAL CUSTODY ORDERS

ENGLAND & WALES 1985
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THE LAW COMMISSION
WORKING PAPER NO. 96

REVIEW OF CHILD LAW;
CUSTODY

Summary
This consultative paper is the second in a series about the law
relating to the upbringing of children.

It examines the many different statutory jurisdictions in which
issues of custody and access may be determined between parénts or others
and identifies numerous gaps, inconsistencies and other deficiencies. A
new, unified and simplified system Is proposed, which is designed to
reflect the responsibilities involved in bringing up a child, rather than the

current proprietorial or "rights" based concepts of custody and access.

A supplement will deal with current practice in the divorce
and domestic courts and a later paper will cover the wardship jurisdiction.

{viii)



THE LAW COMMISSION

WORKING PAPER NO. 96

FAMILY LAW
REYIEW OF CHILD LAW
CUSTODY
PART |

INTRODUCTION

1.1 in this paper we consider the statutory powers of the courts

concerning the custody of children and make suggestions for reform.

1.2 The paper forms part of our review of the private law relating
to the upbringing of childreni and is the second in the series which began
with our Working Paper on Gu:a.rdiam.hip.2 This whole area of law is
bedevilled by the complication and duplication of remedies and procedures
which have developed according to no clear principie. It is also quite
unintelligible to the ordinary person, including the very families who

1 Nineteenth Annual Report 1983 - 1984 (1985) Law Com. No. 140,
para. 2.28.

2 {1985) Working Paper No. 91.



ought to be able to know and understand their position.3 Hence, we hope
that it will prove possible to bring together into a single comprehensive
codea the many concepts and procedures used in private law to allocate
responsibility for children amongst individuals, Our aim is to produce a
single report, with draft legislation to that end.

1.3 in the earlier paper we explained our underlying objectives
thus: on a technical level, we wish to rationalise and simplify a system
which contains many gaps, inconsistencies and unnecessary complexities;
more importantly, however, we wish 10 ensure that the law itself accords
as best it can with the first and paramount consideration of the welfare of
the children involved.j A simpler and more rational system must not be
achieved at the expense of the very people whom it is, or should be,

designed to serve.

3 "} am afraid the case shows that our statutory law about children,
and most of our law on the subject is statutory, is in a sorry state of
disarray and is not properly co-ordinated. It is overfuli of

complication., I do not suggest that a children's code should be
capable of being understood by children, but 1 strongly feel that it
should be capable of ready understanding as to powers and
jurisdictions of courts by those who have to bring the matter of
children before the courts”: per Comyn J. quoted by Roskill L.J. in
Re. C. {Wardship and Adoption) (1981) 2 F.L.R, 177, 134,

& By codification we mean the collection of all the relevant principles
and remedies into statutory form; as Lord Scarman observed in
"Law Reform: The British Experience”, The Jawaharial Nehru
Memorial Lectures {1979), "once a branch of the law has become
statutory in character, codification is the logical, indeed the
inevitable conclusion.”"

5 Working Paper No. 21, para. 1.4,



i.4 These objectives are particularly important in respect of the
custody jurisdictions, where the care and upbringing of a great many
children is decided each year.6 There is always concern for children
whose parents' marriages end in divorce, and this was demonstrated
recently by the terms of reference and recommendations of the
Matrimonial Causes Procedure Committee,7 but they form only part of
the picture. There are at least twelve seps . ‘e enactments enabling
final orders for custody or access to be made:d in proceedings for
divorce, nullity or judicial separation, in other matrimonial proceedings
for financial relief, and in cases which are solely concerned with custody
and access, under the Guardianship of Minors Act 1971 to 1973 and under
the Children Act 1975, and also as an alternative to adoption. These
provisions are neither clear nor consistent on such important matters as
the meaning of custody, who may apply, which children are concerned,
how their own point of view may be put before the court, what kinds of
order may be made and what test the court should apply. The different
powers are classic examples of ad hog legisiation designed for particular

situations without full regard to how they fit into the wider picture.

& The futures of at least 170,000 children were considered by the
courts ynder these jurisdictions in 1984: (a) the parents of 148,600
children under 16 divorced {OPCS Monitor FM 2 85/1, Table 7); (b)
17,890 custody and access orders, other than interim, were made in
guardianship and domestic proceedings by magistrates’ courts {(Home
Office Statistical Bulietin 24/85, Table 2% {c) 1,398 orders were
made under the Guardianship of Minors Act 1971 and the
Guardianship Act 1973 in the High Court and county courts (Judicial
Statistics Annual Report 1984 (1985) Cmnd. 9599, Table 4.4). The
latter figure includes orders relating to guardianship, maintenance
and interim orders. However each order in (b} or {¢) may relate to
more than one child.

7 Report of the Matrimonial Causes Procedure Committee (1985)
Chairman: The Honourable Mrs. Justice Booth.

8 See para. 2.5 below.



1.5 Cverlying the courts’ statutory powers to make orders is the
wardship jurisdiction of the High Court. This jurisdiction is not strictly
concerned with the award of custody, because the effect of wardship is
that custody is vested in the court itself9 and the court cannot divest
itself of custody without bringing the wardship to an end. We intend to
consider wardship in a separate paper, but it is important here to
remember that one of its current uses is to cover just those cases which
are outside the net of the statutory powers.

L6 In Part 1l of this paper we examine the courts' present powers
in some detail and identify the questioris which would have to be resolved
before a single comprehensive code could be drafted. Cne obvious
difficulty is that the provisions which may be best suited to the needs of
children whose future falls to be decided in one context may not be so
suitable in others.. In Part Il we set out what we believe the objectives of
a good custody law to be. In Part IV we discuss the allocation of custody
between parents, while in Part V we consider the position of non-parents.
In Part ¥l we examine what is meant by the provision that, in issues of
custady and upbringing, the court "shall regard the welfare of the minor
as the first and paramount consideration”, whether any problems arise in
its application, and in particular whether sufficient weight is given to the
wishes and feelings of the child himself. 1In Part VII we suramarise the
options canvassed throughout the paper and draw together those which we
provisionally prefer in order to give an outline of a possible new scheme
for the allocation of parental responsibilities. We also discuss whether
that scheme should be embodied in a single statutory code.  As the
preceding discussion is long and complicated it may be helpful to look at
Part VIl before turning t{o the more detailed analysis on which it is based.

9 Re C.B. (198111 W.L.R. 379, 387-388 per Ormrod L.3.



1.7 Throughout the paper we refer to a child as "he", a custodial
parent as "she" and a non-custodial parent as "he™.  This is simply the
most convenient way of distinguishing between them and, although in fact
most custodial parents are women and most non-custodial parents are
mer, no particular significance is intended. Also, for convenience and to
avoid undue length, we have used in the footnotes abbreviated references

to certain statutes, reports and cases which are frequently cited.

1.8 The present law gives a wide discretion to the courts,
including the magistrates' domestic courts, county courts and the High
Court.  Essential background information in considering reform of the
law, therefore, includes the practice and approach of the courts in
applying it. Some valuable studies of the practice of divorce courts in

the 1970s have been publi:r.hu':.-dl0 and we have scught to supplement them

11

with more limited information relating to the 1980s. This consists

partly of a study of magistrates' domestic courts in the north east of

1%  Elston, Fuller and Murch, "Judicial Hearings of Undefended Divorce
Petitions” (1975} 38 M.L.R. 609; Maidment, "A Study in Child
Custody* (1976) 6 Fam. Law 195 and 236; Eekelaar and Clive with
Clarke and Raikes, Custody After Divorce {1977} Family Law
Studies No. ), Centre for Socio-Legal Studies, Wolison College,
Oxiord; Eekelaar, *Children in Divorce: Some Further Data” [1932]
0.1.L.5. 63; Davis, MacLeod and Murch, “Undefended Divorce:
Should Section 41 of the Matrimonial Causes Act 1973 be
Repealed?" {1983} 46 M.L.R. 12i; Dodds, "Children and Divorce"
[1983] 3.5.W.L. 228,

11 No information is as yet available about the custodianship provisions
of the Children Act 1975 which came into force on | December
1985,



England, carried out by Mrs. J.A. Priest of the University of Durham, and
partly of a study of divorce and county courts carried out within the
Commission, We intend to publish the results shortly in a supplement to

12 and will refer to them in the course of this paper.

this Working Paper
We also hope that the information will be of general interest to those

concerned about the welfare of children in divorce and similar cases.

12  Priest and Whybrow, Custody Law in Practice in the Divorce and
Domestic Courts {1936},




PART Il

THE STATUTORY PROVISIONS

2.1 The object of this part of the paper Is to consider the present
statutory powers of the courts in relation to custody and access, to
identify the gaps, inconsistencies and anomalies within those powers, and
to pose questions which ought to be resolved, either for their own sake or
for the purpose of combining the present powers in a single comprehensive
code, For convenience, these questions are collected at the end of each
section, but it is not intended that an answer be supplied to each and
every one. The discussion is necessarily fong and detailed because of the
state of the law which it reflects.

A. Equality of parental rights

2.2 The courts’ powers 10 make custody and access orders must be

seen in the context of the legal position where no order is made. Section
i1} of the Guardianship Act 1973 provides:

"in relation to the legal custody or upbringing of a minor, and
in relation to the administration of any property belonging to
or held in trust for a minor or the application of income of any
such property, a mother shall have the same rights and
authority as the law alilows to a father, and the rights and
authority of mother and father shall be equal and be
exercisable by either without the other.”

This provision must now be read agalinst section 85(3) of the Children Act
1975

"Where two or more persons have a parental right or duty
jointly, any one of them may exercise or perform it in any
manner without the other or others if the other or, as the case
may be, one or more of the others have not sigpified
gisapproval of its exercise or performance in that manner.”



It is not wholly clear whether the equal rights and authority conferred by
section 1{1) of the 1973 Act are "joint", so as to attract the provisions of
section 85(3) of the 1975 Act, but the prevalent view is that they are,l
and that section 85(3) accordingly modifies section 1(1) by prohibiting a
parent from independently exercising a parental right or duty where the
other has signified disapproval.

2.3 Section 1{2) of the 1973 Act provides that neither parent can
sutrender the rights ahd authority conferred by section {1}, except by an
agreement between husband and wife which is to operate only during their
separation whilst married, but even this shall not be enforced if it will not
be for the benefit of the child to do so. Section 1{3} enables the mother
or father to apply to the court for its direction where they disagree upon
any question affecting their child's welfare. The court may then make
such order “"regarding the matters in difference as it may think proper®,
but cannot make an order for custody or access.2 Section 1{3} is not
limited to cases in which the parental powers and responsibilities in
question are still shared. Thus it appears that the section could be
invoked where, for example, a father had been deprived of custody but
disagreed with the mother's decision to authorise a surgical operation. We
have no knowledge of the section ever having been used, either .fo'r this
purpose or by parents who still have equal rights. Parents who are not
separating are unlikely to ask the court to resolve a disagreement, and if
they are separating the appropriate orders will usually be for custody and
access. Moreover, there are no associated powers to make financial
orders, which might be needed before a dispute over, say, education could
be satisfactoerily resolved. -

1 See e.g. Bromley, Family Law 6th ed. (1981}, pp. 281-282; Bevan
and Parry, Children Act 1975 (1979}, para. 229,

2 Guardianship Act (G.A.} 1973, 5. 1{4L



2.4 Illegitimate chiidren are not covered by these provisions, but
by section 85(7} of the Children Act 1975

"Except as otherwise provided by or under any enactment,
while the mother of an illegitimate child is living she has the
parental rights and duties exclusively."”

The father may apply for access or custody, which will bring with it
certain other rights, and in our Report on illegitimacy we recommended a
procedure for allowing bim to apply for full parental rights and duties.3

{Q1) Are parents' independent powers of action now qualified
by the power of veto applicable to those who hold a parental
right or duty jointly?

{Q2} Should the power to resoive disputed guestions between

parents under section 1{3), Guardianship Act 1973, include the
power 1o award custody, access or Iinancial provision?

B. The courts’ powers

2.5 An outline of the various ways in which the basic position can
be modified, by guardianship following the death of one or both parents,
by adoption, and by the intervention of public law, was given in our

3 Law Com. No. 118 {1982), paras. 7.26-7.33 and CL & of the annexed
Family Law Relorm Biil. Section {3 would apply to resoive
disputes if, but only if, the father had been granted parental rights
and duties other than access; section {2} would apply to
agreements between married or unmarried parents, but only as to
the exercise of parental rights and duties during any period when
tchley 2w(ﬂ:re not living together: see draft Family Law Reform Bili,
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Guardianship paper.q The most common modifications are, however, by

means of custody and access orders. The twelve provisions under which

the courts may rmake final orders for custody and access are as follows:

(a)

(b}

{c)

(d}

under section 42{1), Matrimonial Causes Act 1973, for
the custody (including access)s and education of children
of the iamily6 in divorce, nuility or judicial separation

proceedings;

under section #2{2), Matrimonial Causes Act 1973, with
respect to the custody {including access) of children of
the family where an order is made in proceedings
between Ispouses for financial provision under section 27

of that Act;

under section 8(2), Domestic Proceedings and
Magistrates' Courts Act 1973, regarding the legal
custody of and access to children of the family in
proceedings between spouses for f{inancial provision

under sections 1, 6 or 7 of that Act;

under Secfion t4, Domestic Proceedings and Magistrates'
Courts Act 1978, upon the application of a grandparent
for access to a child where there is a custody order
under section 8{2) of that Act;

&

6

Working Paper No. 91, paras. 1.12-1.27.
Matrimonial Causes Act {(M.C,A.) 1973, s. 52(1).

See para. 2.13 below.
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(e} under section %1), Guardianship of Minors Act 1971,
upon the application of the mother or father of a
legitimate or il}egitimate7 child for legal custody or

aCCess;

() under section i0{1}, Guardianship of Minors Act 1971,
dealing with legal custody and access where an order has
been made under section &#{%) of that Act that a
testamentary guardian shall be sole guardian to the

. o 8
exclusion of a surviving parent;

(g} under section ilfa), Guardianship of Minors Act 1971,
dealing with legal custody and access where a dispute
between joint guardians, one of whom is a surviving
parent of the child, falls to be decided under section 7 of
that Act;g

{h} under section 14A(l), Guardianship of Minors Act 1971,
upon the application of a grandparent for access to a
legitimate or illo.agitin'aegte10 child where there is a

custody order under section 2{1} of that Act;

1o

Guardianship of Minors Act {G.M.AY 1971, s. 18(1).

Section 10 can only be invoked where a testamentary guardian has
himself applied for his appointment to be confirmed against a
surviving parent who is also a guardian {s. #{4)). Section 10 seems
intended to be invoked by the guardian rather than the parent, who
already has a right to apply for legal custody or access under s. 9.
Moreover s. 10 cannot be invoked by the father of an illegitimate
child unless he has a custody order in his favour under s. 9 {G.M.A.
1971, 5. 14€30,

it seems that either guardian may apply, though the guardian who is
a surviving parent could also apply under s. 9.

G.-M.A, 1971, 5. 14A {9).



]

(i

(k)

th

under section 14A(2), Guardianship of Minors Act 1971,
upon the application of a grandparent for access to a
legitimate or illegitimate child where the parent who is

the grandparent's child is dead;

under section 33(1), Children Act 1975, upon the
application of qualified persons“ for legal custody
{known here as custodianship) of children living with

thern;

under section  34{1Xa), Children Act 1975, upon the
application of a [.':arerrt12 ar grandparent” for access to
a legitimate or Ulegitimate child where there is a
custodianship order under section 33{i) of that Act;

under section 19, Children Act 1973, empowering the
court to postpone determination of an application for
adopti'on and vest legal custody of the child in the
a[;‘:]).!i-:antslILL for a probationary period of not more than
two years.

i1
12

13

14

See para. 2.24 below.

Children Act (C.A.) 1975, 5. 38(2) which says that references in
subsection {1) to the child's mother or father include any person in
relation to whom the child was treated as a child of the family {as
defined in M.C.A. 1973, 5. 52(1.

Section 34{&).

C.A. 1973, ss5. 10{1} and 11{1)
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2.6 The provisions relating to custody give ancillary powers to
make interim <:ardv3rs,15 supervision orders,l6 or orders committing the
chiid to the care of a local authority,u and to resolve disputed questions
between people holding a parental right or duty jt:‘.-irstly.l8 These wiil be
mentioned later. Wherever there is power to make a custody ardger, there
! The

. . . . 20
substance of these powers has received consideration in recent years

are also powers to order financial provision for the child.

and we do not intend to reconsider them here. We contemplate, however,
that some i not all of themn would be included in any comprehensive

code-2 L

15  M.C.A. 1973, s. 42; Domestic Proceedings and Magistrates' Courts
Act (D.P.M.C.A.) 1978, 5, 19 G.A. 1973, s. 204)(bly C.A. 1975, s,
34(5}), which applies the provisions of G.A. 1973, s. 2(4).

i M.C.A. 1973, 5. 38(1) D.P.M.CLAL 1978, 5. 9; G.A. 1973, s. 2(2Ma);
C.A. 1973, s. 34(5), There are no corresponding provisions relating
to custody orders under s, 10 or s. 11 of the G.M.A, 1971 {parent-
guardian disputes).

17 M.C.A. 1973, 5. &3; D.PLMUCUAL 1978, s. 18, GLAL 1973, ss. 2{2¥b)
and 4 C.A. 1975, s. 38(5). There are no corresponding provisions
relating to applications for custedy orders under s. 10 or s. 11 of the
G.M.A. 1971 {parent-guardian disputes).

13 D.P.MCLAL 1978, 5. 13; CLA. 1975, 5. 33,

19 G.M.A, 1971, 5. H2); D.P.M.C.A. 1978, 85, 2, 6, 7 and 11{1}; M.C.A.
1973, 5. 23(2); C.A. 1975, 5. 34,

20 See Financial Provision in Matrimonial Proceedings (1969} Law Com.
No. 25, Matrimonial Proceedings in Magistrates' Courts (1976) Law
Com. No. 77, Financial Consequences of Divorce: The Basic Policy.
A Discussion Paper {1930) Law Com. No, 103, and The Response to
the Law Commission’s Discussion Paper, and Recommendations on
the Policy of the Law {1981) Law Com, No. 112,

2l See paras. 2,12 and 7.46 and 7.47 below.
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2.7 In addition to the provisions listed zbove, the Review of Child
Care Law has recommended that a court hearing care proceedings or
discharging a care order should have power to make a custody order
and to deal with questions of access and supervision relating to it at the

same time.22

C. When the courts' powers arise

2.8 it will be apparent from the above list that the courts’ powers
to deal with custody and access arise in two different ways:

{a) upon the application for that purpose of a person
regarded as qualified to begin proceedings relating t0
that particular child;23 or

(b} in the course of proceedings for other relief, usually

between spouses.zt‘

The power to make orders In matrimonial proceedings raises several
questions which would have to be resolved before a single code could be
devised.

2.9 First, there is power to deal with custody of children who are
concerned in divorce, nullity or judicial separation proceedings between

22  Such orders could only be made in favour of parents or spouses who
had treated the child as a child of the family or persons who would
qualify to apply for a custodianship order or where the grounds for a
care order exist. Review of Child Care Law ("R.C.C.L" (1985},
paras. 19.7, 19.9, 12.11 and 20.27.

23 G.M.AL 1971, 55, 961 and 13A€2) C.A. 1975, s. 33010

26 M.C.A. 1973, ss. 421} and 42{2); D.P.M.C.A. 1978, s. 8(2); G.M.A.
1971, ss, 10(1), 1i{a); C.A. 1975, 5. 19,
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spouseszj or in proceedings for {inancial relief between s;:nouses,z6 but
these do not exhaust the range of statutory matrimonial remedies in
which the welfare of children may be an important factor. In particular,
there is no power to deal with custody or access in the course of
proceedings for personal protection under section 16 of the Domestic
Proceedings and Magistrates' Courts Act 1978, or for an injunction under
section 1 of the Domestic Viclence and Matrimonial Proceedings Act
1376, or for an order affecting rights of occupation in the matrimonial
home under section 1 of the Matrimonial Homes Act 19833,  Yet the
question of custody or interim custody of any children involved is often of
great importance in resolving the issue between the oarties.27 Usually,
this can be dealt with by simuitanecus proceedings under section 9{1) of
the Guardianship of Minors Act. However, these require an application
by the mother or father of the child, whereas the spouses may not be or
both be parents of the child. Even between parents, the 1971 Act may
not match the courts' powers under the other enactments (for example, as
to the grounds for, and duration of, interim orders).zs insofar as this
may encourage spouses to begin divorce proceedings prematurely it may

be undesirable.

2.10 Secondly, in some matrimonial proceedings the court has a
positive duty to consider the future of certain children, even if the aduits
are in agreement about it. In divorce, nullity and judiciai separation

25 M.CLAL 1973, s 52{1N
26 M.C.A. 1973, s, 42(2); D.P.M.CLA. 197§, s. 8(2)L

27  For example, when making an order under s. 1 of the Matrimonial
Homes Act 1983, the court must have regard to the needs of any
children and all the circumstances of the case (s. 1{})}; see also e.g.
Essex County Council v. T., T, v. T., The Times, 15 March 1936,

2%  See paras. 2.70 and 2.71 below.
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proceedings, the court is required to consider what is proposed for the
children's welfare and in general final relief cannot be granted unless
proper arrangements are rﬁ'ade.zg In proceedings for financial relief
under the Doimestic Proceedings and Magistrates' Courts Act 1978, the
court must not dismiss or make a final order on the application until it has
decided whether to exercise its powers to deal with custody and access

30 There is no equivalent reguirement in

and, ‘if sp, in what way.
proceedings for financial relief under section 27 of the Matrimonial

Causes Act 1973,

2.11 Thirdly, the court may deal with custody and access under the
1978 Act whether or not it makes an order for financial ;u-cmrision.31 It
may also deal with such matters where divorce, nullity or judicial
separation proceedings are dismissed, either forthwith or within a
reasonable period after the dismissal, but only if dismissal happens after
the beginning of the tria!.32 In proceedings for financial relief under
section 27 of the 1973 Act, on the other hand, the court may only deal
with custody (including access) where financial provision is ordered;
furtherinore, any order will only have effect while an order for financial
provision is in force.

2.12 Finally, where the court has power to deal with custedy and
access irrespective of the outcoime of the proceedings between the adults,

2%  M.C.A. 1973, s. 41(1}; this procedure is discussed in paras. #.6-4.16
below.

30 D.P.M.CLA. 1978, 5. BLID

31 DP.M.CLAL 1978, s, 8(2)

32 In 1984 there were 975 divorces entered for trial out of a total of
178,240 petitions: Judicial Statistics Annua! Report 1934 {1985
Cmnd. 9599, Table &.5. .

33 M.CLAL 1973, 50 8202).
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it also has power to award financial provision for the chi!d.% Were all
these powers to be covered by a single statute, it would be desirable for
that statute also to deal with {inancial provision and property adjustment
for children.  This would entail separating the provisions relating to
children involved in divorce and similar proceedings from those relating to
the adults. This may be undesirable, as provision for the children and the
adults are inextricably !inl‘:ed?'5 and in relation to both the courts are now

required to give first consideration to the children's welfare.36

(Q3) Should the courts retain power to award custody and
access, of their own motion, in the course of other

proceedings?

(Q4) 1f so, should the proceedings concerned be extended to
include, for example, applications for personal protection, for
injunctions, or for orders under the Matrimonial Homes Act
19237

(Q5) Should the courts' duty to consider the arcangements
made or proposed for all the children Involved be the same in

all such proceedings?

{Q6) Should the power to award custody or access in such
proceedings arise irrespective of the outcome of the case
between the aduit parties?

3% M.C.AL 1973, 5. 23(2); D.P.M.C.A. 1978, 5. 18{1)

3%  Law Com. No. 112 {op. cit. at n. 20}, para. 24, See, e.g., Milliken-
Smith v. Milliken-Smith (1970] 1 W.L.R. 793, Robinson v. Kobinson
(1973) 2 F.L.R, 1, 16 per Scarman L.J.,, Ackerman v. Ackerman
[4972) Fam. 225, 233 per Phillimore L.J., Calderbank v. Calderbank
[1976] Fam. 93, 102 per Scarman L.J.

36 M.C.A, 1973, s, 25(1) D.P.M.C.A. 1978, s, 31



D.  The adults and children involved

In matrimonial cases

2.13 The matrimonial proceedings in which orders for custody and

access may be made will, of course, be initiated between husband and

37

wife. The courts’ powers, however, are not limited te the children of

their marriage or even to the children of one or both parties. Under both
the Matrimonial Causes Act 1973 and the Domestic Proceedings and
Magistrates’ Courts Act 1978, the court may make orders relating to any

"child of the family" who is under the age of eighteen. In the former:33

"child of the family', in relation to the parties to a matriage,
means -
{a) a child of both of those parties; and
{b) any other child, not being a child who has been
boarded cut with those parties by a local authority

or voluntary organisation, who has been treated by
both of those parties as a child of their family;"

Adopted, 1egitimated39 or illta-giti.ﬂ'aatel“{J children are included under (a)

37  Matrimonial Causes Rules 1977, r. 13 provides that other persons
shall become parties, e.g. where the respondent has committed
adultery, the person with whom the adultery is alleged to have been
cominitted will usually be made a co-respondent, r. 13{1).

32 M.C.A. 1973, s, 52{1) c.f. D.P.M.C.A, 1978, 5. 38(1).
3% Legitimacy Act 1976, 5. 2.

40 M.C.AL 1973, s, 52(1) states that “child, in relation to one or both of
the parties to a marriage, includes an illegitimate child of that
party or, as the case may be, of both parties". There will be a few
cases where an iilegitimate child of both parties is not legitimated
by their marcriage e.g. where, at the date of the marriage, the father
is domiciled in a foreign country whose laws do not legitimate
children on such marriages.
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or (b} as the facts dictate. The sole difference between this definition
and that in the 1978 Act is that the latter only exciudes a child who
currently "is being" boarded-out by a local authority or voluntary

organisation.

2.14 Whether a chiid has been treated as a member of the spouses'
family is a question of fact. Both spouses must have treated him as
sm:h;ul some behaviour towards the child is required, 5o behaviour before
the child is born does not suffi'::e;(‘2 there must also be a "family” in which
to include the c¢hild, so that behaviour after the spouses have separated
again will not suffit:e;"‘3 if the spouses have included the child in their
family, however, the fact that the husband did so in the mistaken belief
that the child was his own will not affect the matter.w The rationale
behind this wide provision is that, if a child has been treated as part of
the spouses' common household, it is as much his home as anyone else's
which is breaking up..‘“5 it is therefore thought right that the court
should oversee, and if necessary determine, the arrangements made for
his future. That rationale does not exist where a local authority or
voluntary organisation is responsible for the child's weifare under the
Boarding-out of Children Regulations.% The 1978 Act may be preferable
to the 1973 Act in expressly excluding only those who are currently

4l See A.v. A.(Family: Unborn Child}[1974] Fam. 6.

42 Ibid.

43 M, v. M. (Child of the Family} (1980 2 F.L.R. 39,

44 A, v. A, {Family: Unborn Child) [1974] Fam, 6. See also Law Com.
No. 25 (op. cit. at n. 20), paras. 25 - 2%,

45 See further paras. 5.6-5.11 below.

46  Child Care Act 1980, ss. 21{1Xa) and 615 5.1. 1955 No. 1217,
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boarded-out but not those who are no longer in care, for example because
a custodianship order has been made.w

2.13 However, the present definition also covers children who no
longer have any home with the spouses. Once a child has been treated as
a child of the family the jurisdiction exists whether or not the treatment
continues. ©On the other hand, while a non-parent spouse may thus be
granted custody or access In the course of matrimonial proceedings he
cannot initiate such proceedings solely for this purpose.

2.16 The 1973 and 1978 Acts are also not consistent as to the
eifect of any custody or access order upon the legal position of any parent
who is not a party to the marriage. Under the 1973 Act, an order does
not affect the rights of any person who is not a party to the marriage
"ynless the child is the child of one or both parties to the marriage and
that person was a party to the proceedings for an cnrder."l;8 Hence
proceedings between a parent and step-parent will bind the other parent
only if that other parent is a party to them; proceedings between non-
parents, such as informal foster parents or even a guardian and his wife,
cannot affect the rights of any other person even if that person is made a
pacty.

2.17 There is no equivalent provision in the 1978 Act. However,
the court cannot exercise its powers under that Act in respect of a child
who is not a child of both parties to the marriage unless any parent is
present or represented or adequate 5teps have been taken 1o give the

47 "Has been boarded out" could, however, mean “has been and is
boarded out”. The exclusion does not cover all children in care, e.g.
those currently "home on trial® with a parent, guardlan, relative or
friend under Child Care Act 1980, s. 21(2)

58 M.C.A. 1973, s. 52(5)
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parent an opportunity of attending the hearing.z‘g Any parent who is
present or represented at the hearing must be given an opportunity of
making representations to the f.:(:mrt.5 0 It appears, therefore, that if
these steps are taken, the order will bind.

2.18 Once matrimonial proceedings are brought where there is a
child of the family under eighteen, the court may make custody and
access orders in favour of people who are neither parents nor parties to
the marriage in question. Here again, the 1973 and 1978 Acts are not
consistent. In the 1973 Act, the court's powers are expressed as 1f
exercisable of its own motion and there is no restriction upon exercising
them in favour of third parties. In practice, however, third parties may
be given leave to intervene in the suit in order to seek custody or

accessﬂ and under the rules certain people may intervene without leave.

4% D.P.M.CA. 1978, s 12(2) see  also Magistrates' Courts
{Matrimenial Proceedings) Rules 1980, r. 9; but not the father of
any illegitimate child unless he has been judicially found to be such.

30 D.P.MCA, 1978, 50 12000

51 Chetwynd v. Cnetwynd [1865] 4 Sw. & Tr. 151: "It was the obvious
intention of the legislature that the court should have the power to
make such orders as it might think necessary for the benefit of the
children themselves; and it could not properly exercise that most
useful power If it were to decline altogether to hear what a third
person had to say on the matter ... [wlhen any third person shows
sufficient cause to justify his intervention, he ought to be allowed to
intervene'; per the Judge Ordinary. The right of third parties to
apply for leave to intervene was clearly recognised in the
Matrimonial Causes Rules 1950, r. 54{1} (revoked) but is less explicit
in the current Matrimonial Causes Rules 1977, r. 92(3)2: “without
prejudice to the right of any other person entitled to apply for an
order as respects a child®, For recent cases in which custody was
awarded to third parties intervening, see Morgan v. Morgan (1974) &4
Fam. Law 8% {aunt and uncle) and Cahill v. Cahill {1974} 5 Fam,
Law i& {grandparents)
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These are (a) a guexrdian52 or step—parent,"or (b} a person who has custody
or control of the child under a court order, or {c} a local authority having
care or supervision of the child by an order under the Matrimonial Causes
Act itsel!.53 Cnce there has been a divorce, third parties may intervene
at any time; the most obvious example is a step-parent who has marcried
one of the divorced parents and wishes now to have custody or joint
custody with that parent.sg It might be thought that no such order could
be made after the divorce suit has abated upon the death of one of the
parties to the marciage. Nevertheless, there have been cases where
custody has been awarded to 2 third party after the death of the custodial
parent.5 5

2.19 Under the 1978 Act, the court's powers are also ‘expressed as
exercisable of its own motion, but limits are laid down. Legal custody or
access can be granted to either of the parties to the marriage or to any
other person who is a parent of the child.:i 6 It is not clear whether
“parent” for this purpose includes the father of an illegitimate child, The
normal rule of construction is that the word "parent” in an Act of

32  This includes testamentary guardians, appointed under G.M.A. 1971
ss, 3 and 4 and guardians appointed by the court under G,M.A. 1971
ss. 3, 5 and 6. It may also include parents as they are not
mentioned elsewhere. If step-parents do not need leave to
intervene it is probable that parents are similarly excused.

33  Matrimonial Causes Rules 1977, ¢, 92(3}.

54 See paras. 2.26 and 2.32 below.

5%  Pryor v. Pryor [1947] P. &4, where the parents of a deceased mother,
whose marriage had been dissolved, were given leave to intervene in
her divorce suit and were awarded custody of the children of the
marriage.

36 D.P.M.CA. 1978, ss. 8(2) and {3).
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Parliament does not include him unless the context otherwise requires.”
lllegitimate children are only expressly included in these provisions in
relation to the parties to the marriage.ss The father car, of course,
apply for custody or access under the Guardianship of Minors Act 1971, so
that the point is one of procedure rather than subs'cam:e.59

2.20 As to the other third parties, where the court makes an order
for legal custody, a grandparent of the child (including an illegitimate
::hilcl)60 may apply for the court "to make such order requiring access to

61 There

the chiid to be given to the grandparent as the court thinks fit".
is no power to grant access to any other third party. Where the court is
of the opinion that legal custody should be given to somecne other than a
party to the marriage or a parent, it may direct that person to be treated
as if he had applied for legal custody (known as custodianship} under the

Children Act 1975.62 The person is then regarded as qualified to apply

57 Re M. {An Infant}(1955] 2 Q.B. 479 c.f. draft Family Law Reform
Bill annexed to Law Com. No. 118 {op. cit. at n. 3}, cis. 3, 6,7, 9, 10
and 12, in which "parent” is meant to include the father of a non-
marital child.

58 D.P.MCLA, 1978, s, 8801 M.CLAL 1973, 5. 532{1); see n. 40 above,

59  Section ¥1); see para. 2.21 below.

60 D.P.MUCAL 1978, 5. 148(6). It is not clear whether the parent must
be legitimate, but there seems no obvious reason for displacing the
ordinary rule of construction that the term only inciudes iegitimate
relationships.

61 D.P.M.CA. 1978, s, 18{1).

62 D.P.M.C.A, 1978, s, B8{3); see para., 2.24 below.
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under that Act even if he would not otherwise have been so. Most of the

provisions of the 1975 Act relating to custodianship are then attra.cted.63

(Q7) Spouses may seek custody and -access in respect of
children of the family who are not their own, but only in the
course of a claim for matrimonial relief {or, in the case of
access, where there is a custodianship order¥: should they be
able to apply independently?

(Q8) Tne definitions of "child of the family" in the
- Matrimonial Causes Act 1973 -and Domestic Proceedings and
Magistrates' Courts Act 1978 are not identical: which, if
. either, is preferable? Are there other respects in which the
definition requires amendment? ' ’

{Q9) The effect of an order under each Act upon a parent who
is not a pafty to the marriage in question is not identical:
which, if either, is preferable?

{Q10) Under the 1973 Act, the courts have unrestricted power
to grant custody to third parties, whereas under the 1978 Act,
custody may only be granted to either spouse, a parent {(which
rmay not include the father of an illegitimate child), or to a

third party by means of custodianship: which is preferable?

(Qli}Under the 1973 Act, the courts héve unrestricted power
to grant access to third parties, whereas under the 1978 Act,

access may only be granted to either spouse or to a parent, or

63  The requirements for the child’s residence with the third party and
the consent of a person with legal custody (C.A. 1975, s, 33(3)) are
dispensed with and C.A. 1975, s. 37{%) disapplies the provision (C.A.
19735, s. 40) which reguires notice of an application for custodianship
to be given to the local authority.
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{provided that there is a custody arder} to a grandparent:
should the categories of those who may be awarded access
under the latter Act be extended?

In Guardianship of Minors Act cases

2.21 Under section 9 of the Guardianship of Minors Act 1971, either
the mother or father of a legitimate or illegitimate child may apply for
the court to "make such order regarding (a) the legal custody of the minor
and {b} the right of access to the minor of his mother or father, as the
court thinks fit ...". There is no general provision for third parties to
apply, but once again if a lega) custody order is made under the section, a
grandparent may apply for such access as the court thinks fit,ék and if the
court is of the opinion that legal custody should be granted to someone
other than the mother or father it may direct that person to be treated as
if he had applied for custodianship,65 with the same efiects as an

equivalent direction under the 1978 Act.66

2.22 The court has powers, expressed as of its own motion, to make
legal custody and access orders, under section 10{l1} of the 1971 Act,
where it has ordered a person to be sole guardian to the exclusion of a
surviving parent,67 and under section 11{a), where there is a disagreement
between joint guardians, one of whom is a surviving parent, on any matter

affecting the welfare of the chi..!d.68 There is no apparent restriction on

66  G.M.A. 1971, s. 18A{L). Section i4A{%} provides that the child may
be illegitimate, As to the legitimacy of the parents, see n. 60
above,

65 C.A. 1975, s 3703

66  See para. 2.20 and n. 63 above.

&7  See n. § above.

68 G.M.A. 1971, 5. 7; seen. 9 above.
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the court's power to award custody to a third party under either of these
sections and the custodianship provisions are not attracted. Access, on
the other hand, can only be awarded to the surviving parent.

2.23 However, under section 1#A{2) of the 1971 Act, where one
parent of a legitimate or illegitimate child is dead,69 or both parents are
dead, a grandparent who is a parent of the child's deceased parent may
apply for such access as the court thinks fit. The parent of a surviving
parent of the child cannot apply. It is not clear whether "deceased
parent” for this purpose includes the father of an illegitimate child?a or
whether th;e parents of a deceased parent who is illegitimate could

71
apply.

{Qi2) Under the Guardianship of Minors Act 1971, courts have
unrestricted power to award custody to third parties in
disputes between surviving parents and guardians, but
otherwise must do so by means of custodianship:r which is
preierable?

(Q13)Under the 1971 Act, courts may award access to either
parent, or (provided that there is a custody order) to a
grandparent: should the categories be extended?

{Q14¥)Under the 1971 Act, a grandparent who is the parent of
the child's deceased parent may apply for access: should the

circumstances or categories be extended?

69 G.M.A. 1971, s LGA(9)
70  See para. 2.19 above.

71 See n. 60 above.
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Under the Children Act 1975

2.24 Where there are no matrimonial or Guardianship of Minors Act
proceedings on foot, the only statutery powers to make orders for legal
custody and access are the custodianship provisions of the Children Act
1975.72 The foliowing are qualified to apply:73

“{a) a relative or step-parent of the child -

{i) who applies with the consent of a person having
legal custody of the child, and

{ii) with whom the child has had his home for the three
months preceding the making of the application;

fb)  any person -

(i) who applies with the consent of a person having
legal custody of the child, and

(i1} with whom the child has had his home for a period
or pericds before the making of the application
which amount to at least twelve wmonths and
include the three months preceding the making of
the application;

{c} any person with whom the child had his home for a
period or periods before the making of the application
which amount to at least three vears and include the
three months preceding the making of the application."

2.25 The "mother or father" of the child is not qualified under any
of these three heads.n Although the word "parent" does not usually

72 Part 1i, ss, 33-46, which came into force on ! December 1985, See
also DLH.5.5, Circular LAC (85013,

73 C.A.1975,s 333

7% C.A. 1975, s. 33(8).
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include the father of an illegitimate child, the general view is that he is
covered by the term "father“.75 Both he and the mother can, of course,
apply under section 9 of the 1971 Act without the other qualifications as
to residence and consent.

2.26 A step-parent is not qualified under any of the three heads if
the chiid has been named in an order relating to the arrangements for his
welfare in proceedings for divorce or m.lllity.:"6 In such cases, of course,
there is no need for the step-parent to seek custodianship, for an
application can be made in the divorce suit.77 However, that is true
whether or not the child has been named in such an order and applies to
other people as well as to step-parents, although most others must first
obtain leave. The rationale of the exclusion must therefore be to ensure
that, in the particular case of step-parents of chiidren where the court
has assumed responsibility for the arrangements foliowing divorce, a later
" application for custody is made in the divorce suit and not elsewhere.
Hence the exclusion no longer applies if the order was to the efifect that
there were or might be children to whom the provision applied, but about
whom no declaration as to the arrangements could yet be made, and it has
since been determined that the child was not a child of the family of that
marriage after 311.78 Nor does the exclusion apply if "the parent othet
than the one the step-parent rharried is dead or cannot be found“;79 in
these cases, it wouwld still be open to the step-parent to apply in the

75 Bevan and Parry, The Children Act 1975 {1979), para. 263; Bromley,
Family Law 6th ed. (1981), p. 38%; Cretney, Principles of Family
Law 5th ed. (1934), p. 411.

76  C.A. 1975, s. 33(5); see M.C.A. 1973, s, 4], para. &.4 below.
77  See para. 2.18 above,
78  C.A. 1975, 5. 333¥b); see M.C.A. 1973, s, 81{1)ch

79 C.A. 1975, s, 33(8Ka)
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divorce suit,80 but there is less reason to require him to do so. [t is still
not clear why step-parents alone should be obliged to return to the
divorce court, although in most cases they might prefer to do $0 because

. ]
the procedure is less onercus.

2.27 The term "step-parent” is not defined. It seems clear that it
was intended to include the husband of the mother, and the wife of the

82

father, of an illegitimate child, "Relative® is defined, to mean a

grandparent, brother, sister, uncle or aunt, whether of the full or half
blood or by affinity, and whether the child is legitimate or illegitimate.83
It would therefore be surprising if parents by affinity of an illegitimate

child were not included.

2.28 Only the consent of “a" person having legal custody is required
for the shorter qualifying periods to apply, whereas the agreement of each
parent or guardian must be given or dispensed with before an adoption

20 It is difficult o see the logic of this exception where the step-
parent's spouse is on a third marriage. In such a case the death of
the child's other parent might have no bearing on the arrangements
for the child following the second divorce. The exception would
also create problems if "parent® includes the parent of an
illegitimate child, for the death of such a parent might have no
bearing on the arrangements made following the divorce of the
other parent.

281  E.g. there is no requirement of investigation by the local authority.

82 See Report of the Departmental Committee on the Adoption of
Children {1972) Cmnd. 5107, Chairman {until November 1971)%  Sir
Willkam Houghton (the “Houghton Committee"), Ch. 3, para, 103;
Bevan and Parry, The Children Act 1975 (1979, para. 277,

83  The definition is borrowed from the Adoption Act 1958, s. 57(1);
C.A. 1975 5. 107(1},  Although that definition alse includes the
father of an illegitimate child, he may be excluded by C.A. 1975, s.
33(4). See n. 75 above.
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order can be made.sa

it is clear that parents have legal custody, unless
and until deprived of it, but so also does a local authority having parental
powers and duties under a care t:rrcler35 or having passed a resolution

86 The consent required is to the

assuming parental rights and duties.
custodianship application, rather than to the order, but there is no
provision for dispensing with it. However, if no-one has legal custody, or
if the person with legal custody cannot be found, or i the applicant
himself has it, then the shorter periods apply without the need for

&7
consent.

2.29 The 1975 Act is explicit as to the effect of a custodianship
order upon the rights of other people. While it is in force, the right of
any person (other than a parent who is the custodian's spouse) to legal
custady of the child is suspended but, subject to any further order by any

38 Thus a

court, revives when the custodianship order is revoked.
custodianship order does not supersede an earlier custody or care order.
Where the custodian is married to a parent who already has legal custody,

however, they have it jointly.89 The numerous defendants to an

84  Or the child freed for adoption, C.A. 19735, s. 12{1)ib) [Adoption Act
1976, s. 16{1)(b)L. :

85 Children and Young Persons Act 1969, ss. ! and 7{7¥a); Child Care
Act 1980, s, 10{2)

86  Child Care Act 1980, 5. 3{1).
87  C.A. 1975, s 336).
88 C.A. 1975, s. 85(3)

89  C.A. 1975, s. 44(2).
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application for custodianship include not only the mother and father or

guardian of the child but also any other person who has actual or legal
.90

custady of him.

2.30 Where there is a custodianship order, the mother, father or
grandparent of the child may apply for an order requiring such access to
the child to be given as the court thinks { it.91 For this purpose, "mother"
and "father” include any person in relation to whom the child was treated
as a child of the family as defined by the Matrimonial Causes Act 197392
and “grandparent” includes the grandparent of an illegitimate <:hild.93 It
was clearly intended that "mother" and "{ather" should cover both

legitimate and illegitimate relationships.

{Q15}Do the terms “parent”, and “grandparent” and "step-
B
parent” throughout the legislation require clarification with

regard to non-marital relationships?

(Q16} Although third parties may be awarded custody or access
in the course of proceedings initiated by others, only mothers
and fathers, guardians, people who are qualified (by length of
care and in some cases parental consent} to apply
forcustodianship, and {to a very limited extent) grandparents
are permitted to initiate proceedings solely relating to the

M RS.C. 090 r. M6l C.CR. 057, r.o 7(3) Magistrates' Courts
{Custodianship Orders} Rules 19835, r. S(1)

91 C.A. 1975, 5. 361 Xa).
92 C.A. 1975, s, 34(2).

93 C.A. 1975, s. 34(4). As to whether the parent must be legitimate,
see n. 60 above.
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custody or upbringing of a child: should the categories of
people qualified to initiate be amended or extended?

{Ql7}In  what circumstances should people who would
otherwise be qualified to apply for custodianship be obliged to
seek custody in divorce or other proceedings?

{Q18)Should the consent of each person entitled to legal
custody be required for the shorter periods of gualification for
custodianship to apply?

(Q19) Should there be a procedure for dispensing with consent

to custodianship applications?

{Q20)is there a case for extending the categories of people
who may be awarded access where a custodianship order is
made?

In adoption cases

2.31 Finally, there are several provisions which enable or encourage
the making of custcdy orders as an alternative to adoption. Some of
these have the effect of widening the range of people who may be
awarded legal cus:ody.% Thus, provided that the required parental
agreements have been given or dispensed Wi'eh,95 and certain other
requirement596 fuliilied, the court may postpone determination of the

94 For examplé, a foster-parent who has not had the child in nis care
long enough to apply for custodianship under C.A. 1975, 5. 33(3i(b)
may qualify to apply for an adoption order.

95  C.AL 1975, s 12(1)
96 Le. that in the case of a child who was not placed with the
applicants by an adoption agency, three months' notice of the

intention to apply for an adoption order was given to the local
authority {(C.A. 1975, 5. 13(1}.
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adoption application and grant legal custody to the applicants for a
probationary period of up to two years.

2.32 Mere impertantly, once again provided that the reqguired
parental agreements have been given or dispensed wi.th,98 there are
provisions for the court to direct that an adoption application be treated
as an application for custodianship, with the same effects as the

analagous directions in proceedings under the 1971 and 1972 Acts-gg

Where the adoption application is made by a relativemo or by a step-

parent who is not disqualified from applying for (':ustodianshi;),w1 whether
alone or jointly with his or her spouse, the court must convert the
application into one for custodianship if it is satisfied {a} that the child's
weliare would not be better safeguarded and promoted by the adoption

order than it would be by a custodianship order, and (b} that the

97 C.A. 1975, 5. 19, Although the main purpose of an interirn order is
to test the suitability of the prospective adopters (Houghton
Committee Report {op, cit. at n. 82), paras. 309 and 310} it may also
te used to see whether the child's interests would best be served by
some other course, e.g. a transfer to the custody of a natural
parent: 3. v. Huddersfield B.C. [1975] Fam. 113, However, in Re
Q. [I985TF L.R. 546, the Divisiona! Court, in allowing an appeal
against an interim order, said that the question the court had to
answer was whether an adoption order was appropriate. An interim
order merely postponed the decision and served no useful purpose.

98 C.A. 1975, s 121

99  See paras. 2.20 and 2.21 above,

160 For the meaning of relative see para. 2.27. The father of an
illegitimate child is apparently included here, because C.A. 1975, s.
107{1) adopts the meaning in the Adoption Act 1958, s, 57{1}, even
though he may not be able to apply for custodianship, See para.
2.25 above.

101 See para. 2.26 and C.A, 1975, 5. 37(5}
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custedianship order would be ap[::nrc':pria’ce-.w2 Given the power to

103 it is possible that some

dispense with parental agreement to adoption,
relatives or step-parents might qualify for custodianship under these
provisions when they would not do so directly. The main object, however,
is to direct the mind of the court towards a less drastic solution than
adoption when this is sought by relatives or by people who have become
step-parents following the child's illegitimacy or the death of ore of his
parems.m# Where there have been divorce or other proceedings under
the Matrimonial ICauses Act 1973, and a step-parent {who will usually be
disqualified from applying for custodianship) applies to adopt, whether
alone or jointly with the parent to whom he or she is married, the court
“shall dismiss the application if it considers that the matter would be
better dealt with under section 42 {orders for custody etc,)" of the 1973
z"\ct.105 it is questionable whether the disincentive in the first of these
provisions, which applies where the court is satisfied that adoption would
not be better, is greater or lesser than the disincentive in the second,
which applies where the court is satisfied that custody M be
t'oet'te-r.m6 Where an applicant for adoption, or either applicant in a joint
application, is not a relative or step-parent, the court may convert the
appiicatioﬁ into one for custodianship, onﬁe again provided that the
required agreerments have been given or dispensed with, if itl (;; of the

This

again can have the effect of widening the categories of those who may be

opinion that a custodianship order would be more appropriate,

awarded legal custody.

162 C.A. 1975, 5. 37(1).
103 C.A. 1975, s. 1201 XbXiD) and s. 12(2),

164 Houghton Committee Report {op. cit. at n. 82}, Ch. 5, paras. 120
and 121,

105 C.A. 19735, ss. 10{3) and 11{4).

106 See Re 8. [1977] 3 All E.R. 671; Re D. (1980) 16 Fam. Law 246;
Rawlings, "Law Reform with Tears™{1932) 45 M.L.R. 637,

107 C.A. 1975, 5. 37(2)
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{Q21)Should the provisions reqguiring courts to consider
custody or custodianship as an alternative to an adoption
application be made consistent? If so, which approach is

preferable?

(Q22)Should it be possible to qualify for custodianship by
making an adoption application?

2.33 in summary, the eifect of the provisions discussed in this
section of the paper s that, while parents are the best placed to apply te
the courts for custody and access orders relating to their children, spouses
are almost as well placed in relation to "children of the family”. Further,
once proceedings have been started between spouses or parents, other
people may be granted custody or, to a lesser extent, access. Otherwise,
the rights of relatives, step-parents and others to apply to the courts are

strictly limited.

E. The scope and effect of custody orders

Custody

2.36 "Custody” has its origin in the common faw. 1t may denote a
state of fact: iIn this sense a child is In the "custody” of an adult if he
happens to be under the adult's physical control. it may also denote a
state of law, in the narrow sense of the legal power of physical contro! or
in the wider sense of a "bundle of powers”, including not only the power of
physical control but also powers relating to a child's education, retigion,
property and the general management of his life, almost the eguivalent of

guardianship. 108

2.35 Under section $2{1} of the Matrimonlal Causes Act 1973, the

court has power in divorce, nullity and judicial separation proceedings to

108 Hewer v, Bryant [1970] 1 Q.B. 357, 363 - 370 per Lord Denning M.R.,
372-373 per Sachs L.J.
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make orders for "custody" {(which is later defined to include access)109
and “"education®, whereas under section #2(2) of that Act, In proceedings
for financial provision, it has power only to make orders for "custody"
{again including accessk. It might be thought from this that custody was
intended in the narrower of the two senses mentioned above. However,
whatever may have been meant in the first Matrimonial Causes Act of

1357, it is clear that in the twentieth century the wider meaning has been

adopted and the court has been able to allocate the whole "bundle of

powers” as it thinks fit.“o

The court would no doubt be loath to regard
its powers under the statute as artificially restricted, particularly as
divorce jurisdiction was until the Matrimonial Causes Act 1967 vested
solely in the High Court, which has wide inherent powers in relation to
children. Further, until the Guardianship Act 1973 gave her equal rights
and authority, the mother of a legitimate child coild only acqguire rights
by express statutory provision, court order, or on the death of the

iather.! '

There could weil be divorce cases in which it was appropriate
to make her responsible for every aspect of the child's life. On the other
hand, in the days when divorces were granted for matrimonial fauly, the
court might be reluctant to deprive an "unimpeachable" parent of
virtually the whole "bundle of powers”, but might be forced to recognise
that the children's interests required that they live with the other, usually

the mother.l 12 In such circumstances, an order giving "custody” to the

109 M.C.A. 1973 s. 521},

b0 Willis v, Willis [1928) 2. 10; Wakeham v. Wakeham [1954] 1 W.L.R,
366; Jane v. Jane (1983} 4 FL.R. 712,

111 Under the Guardianship of Infants Act 1925, s. 2, the mother could
apply to the court for an order concerning any matter affecting her
child. - ) ' :

112 Wakeham v. Wakeham [1954] 1 W.L.R. 366, 369 per Denning L.J.;
Alien v. Allen [19498] 2 All E.R. #13; Willoughby v. Willoughby
[T951] p. 138, Singleton L.J. at p. 192: "I have vet to learn that the
-fact that a woman commits adultery prevents her in all
circumstances from being a good mother",
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father was thought to leave him in charge of the major decisions relating
to the child, while giving responsibility for day-to-day matters 1o the

mother granted “care and control”.

2.36 Doubts have, however, been created by recent decisions
culminating in the observations of the Court of Appeal in Dipper v.

Dig@r.ln
instance, giving sole custody to the father but care and control to the

In that case, just such a "split order" had been made at first

mother, because the judge wished the father to be notified before the
children were removed from their schools and to have a say in their future
upbringing. On appeal, it was said that ™o suggest that a parent with
custody dominates the situation so far as education or any other serious
matter is concerned is quite wrong".“k Not only would any
disagreement between custodial and non-custodial parent have to be
resolved by the court, but “the parent is always entitled, whatever his
custodial status, to know and be consulted about the future education of

ull3 The court was probably

the children and any other rnajor matters,
here referring to the effect of an order granting sole custody including
care and control to the mother, although their remarks would be equally

applicable to the order in fact made in favour of the father.

2,37 These observations might appear to confine the meaning of
custody to the narrow sense mentioned earlier, It seemns uniikely,
however, that this was intended, for it would take away the power of the

113 [1981] Fam. 3l. See also B. v. B. {1978} 1 F.L.R. 87, where
although the mother had custody of the child, the father was not
deprived of his right to have a say in where she should be educated.

114 Ormrod L.]. at p. 45,

115 Cumming Bruce L.J. at p. &8.
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court to distinguish between the wider and narrower aspects of parental
powers and respsonsibilities through making an order for joint custody
with care and control to one party. Such an order was agreed by the
parties on appeal in the Dipper case and approved by the court. However,
if a sole custody order is restricted as the court su..!ggeste:d,“6 it is
difficult to know what difference there is between a sole custody order, a
joint custody order with care and control to one party, and an order
leaving parental status intact save for care and control to one party.

2.38 Technically it could be that under a sole custody order the
non-custodial parent must refer disputed questions to the court, under
section 1{3) of the Guardianship Act 1973 for, subject to the meaning of
"custody", under section 4#2{1} itself); that under a joint custody order,
each parent has a power of veto over the other's decisicns {save where one
is excluded from matters of care and controlyy while under a care and
control order each parent retains an independent power of action (under
section 1{l) of the Guardianship Act 1973) over matters other than care
and control., The reference in Dipper v. Dipper to a duty to consult is in
any event difficult to understand,

2.39 Hence, both the extent of the courts’ powers under the 1973
Act and the effect of custody orders, particularly upon the position of the
non-custodial parent, is now unclear. In practice, it seems that some
courts make sole custody orders and others make joint custody orders with

116 And c.f. Jane v. Jane {1983} 4 F.L.R. 712, an exceptional case where
a split order giving scle custody to the father with care and control
to the mother was upheld expressly so as to give the father sole
control over medical treatment. For further discussion, see
Cretney, Principles of Family Law 4th ed. (1984), pp. 314, 403;
Maidment, Child Custody and Divorce {1934), pp. 27-28.
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care and control to one party intending to produce identical effects. it
is certainly difficult to explain those effects to the parties.

Legal custody

2.40 "Legal custedy” is a creature of statute and is the term used,

instead of "custody®, in all statutory provisions dealing with chiid custody
except those of the 1973 Act. The Children Act 1975 first defines "the
parental rights and duties” and then defines "legal custody” in terms of

those rights and duties:

%%5. {1} In this Act, unless the context otherwise reguires,
'the parental rights and duties' means as respects a particular
child {whether legitimate or not}, all the rights and duties
which by law the mother and father have in relation to a
legitimate child and his property; and references to a parental
right or duty shall be construed accordingly and shall include a
rignt“ of access and any other elerment included in a right or
duty®.

"36. In this Act, unless the context otherwise requires, 'legal
custody' means, as respects & ¢hild, so much of the parental
rights and duties as relate to the person of the child {including
the place and manner in which his time is spent); but a person
shall not by virtue of having legal custody of a child be
entitled to effect or arrange for his emigration from the
United Kingdom unless he Is a parent or guardian of the chiid."

In any Act, unless the contrary intention appears, the expressions "the
parental rights and duties" and "legal custody” are to be construed in

accordance with these deﬁnitim-w..l 13

i17 See the Supplement to this Working Paper: Priest and Whybrow,
Custody Law in Practice in the Divorce and Domestic Courts {1938).

118 Interpretation Act 1978, Schedule 1.
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2.41 Where a court makes an order for legal custody, this
presumably covers all the parental rights and dutles which "relate to the
person of the child'. Certainly the order does not cover rights and duties
which do not relate to the perscen {such as rights over his property)“g
which wouid be included in the wider, but not the narrower, sense of
custedy” described earlier. It is not clear, however, what rights and
duties "relate to the person"; and if {as seems likely} they include power
to make major decisions regarding the chiid's upbringing, such as his

education or religion, 120

in Dipper v. Dig@ful

whether the limitations on custody orders stated
are also appiicable to orders for legal custody.

{Q23)Under the 1973 Act, the courts may award "custody",
whereas under the other enactments, they are limited to "legal
custody™: do these terms require clarification, in particular as
to the matters over which the person granted such “custody"
or legal custody has sole control?

(Q24)Should the orders available under the various enactments
be made consistent? If so, is "custody" or “legal custody"
preferable? Or is there some other more appropriate
concept?

119 3See Cretney, Principles of Family Law 4th ed. (1984}, p. 3113
Maidment, “The Fragmentation of Parental Rights" (1981} 40 C.L.J.
135, 138-140; Bevan and Parry, The Children Act 1975 {1979), para.
232, . o

120 Although at first sight a child's religion might seem to relate to his
person {including the place and manner in which his time is spent) it
would be surprising if a custedian could change a child's religion
when a local authority having parental rights {or powers}) and duties
is expressly prohibited from doing so: Child Care Act 1980, ss. 4(3)
and 10{3).

121 See para. 2.36 above.
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Dividing and sharing custody

2.42 As we have already seen, under the 1973 Act the court may
order both the dividing and the sharing of the powers and responsibilities
contained in "custody"™. In the past the more usual form of such orders
gave custody to one spouse alone, with care and control to the elti'w.-r."22
MNowadays, such orders are disapproved and the proper course in
appropriate cases is to grant them joint custody, with care and control to
one. As was said in Dipper v. Dipper, " ... care has to be taken not to
affront the parent carrying the burden day-to-day of looking after the

child by giving custody to the absent {:«arer‘nt“.l23

Hence the parent with
care and control should not be deprived of a voice in the major decisions
in the child's life, even though it may be appropriate for responsibility for
those decisions to be shared. Orders for joint custody are becoming
increasingly common, particularly in certain parts of the country, as a
means of reflecting and encouraging the continuing concern of both

parents for their children's future-le

Where the spouses concerned are
both parents of the chi!d much the same result can be achieved si'mpiy by
granting care and control to one parent and leaving the remainder of the
"bundle of powers” to be shared according to the Guardianship Act

1973.12% '

122 See para. 2,35 and n. 112 above; Allen v. Allen [1948] 2 All £,R,
413; Wakeham v. Wakeham [1954] 1 W.L.R., 366; Clissoid v, Clissold
(19643 108 5.7, 220; Re W, {An Infant) [1964] Ch. 20Z.

123 Ormrod L.J. at p. 45; for an exceptiona! case where a *split® order
was appropriate, see Jane v. Jane (1983} 4 F.L.R., 712.

124 Report of the Matrimonial Causes F-'rocedure Committee {1935)
Chairman: The Honourable Mrs. Justice Booth {the "Booth Report™),
paras. 4.130 and 4.131. See also Jussa v. Jussa [1972] | W.L.R.
331,

125  Although there could be a difference between “equal” rights under
the Act and "joint" rights under the order: see para. 2.2 above.
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243 The precise division between those aspects of parental

responsibility which are contained in “care and control” and those which

are shared in “joint custody" is not entirely clear. It appears to_bé .
generally assurned that long-term decisions, such as the child's religiousr:
upbringing and the choice of a schopl, are contained in joint custody.kzﬁr
How far this descends into details, such as regularity of worship or choice
of optional subjects, is not known.  Other “major" decisions, perhaps
relating té serious medical treatment, may also be included.n? However,

128

in Dipper v. Dipper itself, Cumming-Bruce L.J. cautioned against

“giving the other parent an apparent right to interfere in the day-to-day
matters or in the general way in wh_ich the parent with care and control
intends to lead his or her life". It seems clear that a joint custody order
is not intended to give the other parent that right, but the dividing line
between major matters of upbringing and the parent's way of life may be
hard to draw, for example when a change of home is plannled.

2,44 There are other aspects to the flexibility allo{wed under the
1973 Act.  Joint custody may be ordered, not between the divorcing
sﬁouses, but between one of them and a new step-parent. indeed, as
already seen, somme encouragement towards this course as an alternative

to adoption was given by the Children Act 1975.1%%

In such cases, joint
custody in law will be accompanied by shared care and control. It is also
possible for the court to order shared care and control, or shared physical
custody, where the divorcing spouses each intend to continue to play a

large part in the day-to-day care of their child, Thisis the sense in

126 Cretney, Principles of Family Law 4th ed, {1984}, p. 302,

127 In Jane v. Jane {1983) & F.L.R, 712, the Court of Appeal assumed
consent to serious medical treatment would be included in joint
custody. ’

128 {19811 Fam. 31 at p. 48.

129 C.A. 1975 55, 10{3} and 1:{&)% see para. 2.32 above,
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130 14 the

past the same result used to be achieved in this country by giving each
131

which "joint custody” is sometimes meant in the United States,
spouse custody for part of the year.

2.45 This flexibility is not permitted, however, under the other
statutory jurisdictions. Under both the Domestic Proceedings and

Magistrates' Courts Act 1978 and all three of the custody jurisdictions in

the Guardianship of Minors Act 1971, it is expressly provided ﬂ’iat:!32

"An order shall not be made ... giving the legal custody of a
child to more than one person; but where the court makes an
order giving the legal custody of [a child] fa minor] to any
person .. it may order that [a party to the marriage in
question] [a parent of the minor] who is not given the legal
custody of the [child] [minor] shall retain all or such as the
court may specify of the parental rights and duties comprised
in tegal custody {other than the right to the actuai custody of
the [child] [minor]} and shall have those rights jointly with the
person wha is given legal custody of the [child] Iminocl.

The object of these provisions >~ is to cure both of the defects identified
in the old "split order™ the person with actual custody is not to be
deprived of legal custody, but where some sharing of the parental
responsibility is appropriate, it should be made plain exactly what is

invoived.

130 See Miller, "Joint Custody” (1979) 13 F.L.Q. 345; and paras. &.44-
4.46 below, -

131 See e.g. Re A. and B.T1397] I Ch, 786; see also Marriage Act 1949,
Second Schedule.

132 G.M.AL 1971, 5. L1A(L D.P.M.C.A. 1978, s, 8i5),

133 See Law Com. No. 77 (op. cit. at n. 20), paras. 5.23-5.34.
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2.46 Nevertheless, there are difficulties. . The court may order
that the non-custadial parent (under the 1971 Act) ot the other party 10
the marriage {under the 1978 Act} shall “retain” specified responsibilities.
The word “"retain" might be taken to imply the retention by a party of
rights and duties already held. More probably it means the retention for
a party of rights and duties comprised in legal custody which the court is
to distribute, for there would be little purpose in enabling the court to
award legal custody to, say, a step-parent but not to award specific rights
and duties. Moreover, in proceedings under the 1978 Act, it may be more
appropriate to order the parent who is not a2 party to the marriage to
retain some responsibilities than it is to allow the married party to do so,

but the court has no power to do this.

2.47 More importantly, the court may order that the non-custodial
parent or party retain "all® the rights and duties comprised in legal
custody, apart from the right to actual custedy. This makes it a joint
custody order in all but name. The dividing line between those rights and
duties and the right to "actual! custedy® is no clearer than that between
custody and "care and controi" under the Matrimonial Causes Act. In
both the 1971 and 1978 Acts, "actual custody” means "actual possession of

134 This could be more limited than "care and

the person of the child”,
control", which seems to allow a parent to exercise responsibility over all

save the most serious and long-term decisions in the child's upbringing.

2.48 it is a_lso unclear whether actual custody may be shared under
these enactments. Where an order granting legal custody is made, such
sharing is precluded by the provisions quoted earlier. However, the court
is empowered to make “such order regarding ... the !egal. custody of the

135

minor ... as the court thinks fit™. If the court under the Matrimonial

134 G.M.AL 1971, 5. 20(2); D.P.MLCLA. 1978, s. 88(1L).

135 G.M.A, 1971, ss. 9{1), 10{1} and 11{a}; D.P.M.C.A. 1978, s. 8(2).
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Causes Act is entitled to make an order for care and control by virtue of
its power to "make such order as it thinks fit for the custody and
education of any child of the family”, it is difficult to understand why a
court cannot similarly make an order for “actual custody" alone under
both the 1971 and 1978 Acts. There is some support for this view in the
pravisions relating to maintenance for the child in both Acts, which refer
to an order giving the "right to actual <:l.15't0(:‘\,"’.136 1{ an order retating
to actual custody alone is made, then the prohibition upon giving legal
custody to more than one person would not apply, so that it would be
possible for actual custody to be shared.

2.49 Under the custodianship provisions of the Children Act 1973,
however, the position is guite different. There may be joint custodians
and a step-parent custodian may have legal custody jointly with the
parent to whom he or she is married.”? The right of any other person to

legal custody is suspendedl3 8

and there Is no provision for retaining
specified parental rights and duties. Now that these provisions alsoc apply
where third parties are granted custody in praceedings under the 1971 and
1978 Acts, the courts have been deprived of the power to award custody
to, for example, the grandmother of an illegitimate child while allowing
the mother 1o retain her veoice in matters such as education or religion. It
seems clear that the only order which can be made is one "vesting legal
custody”, so that an order for actual custody alone is not possible.l”
Hence, although there may be rather more certainty as to the contents of
the orders made, considerably less flexibility is permitted than under the
other enactments.

136 G.M.AL 1971, 5. A2 D.P.MLCLA. 1978, ss. 11{l) and {2}
137 C.AL 19735, s 842}
138 C.A. 1975, 5. Ga{i)

138 C.A, 19735, s, 33{1
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2.50 JIf a person holds & parental right -or duty jointly he may
exercise it how he wishes unless another person holding it has signified
disapproval.!*®  The 1971, 1975 and 1978 Acts all contain powers where
such people cannot agreée for either to apply to the court to make such

order as it thinks fi't.“”‘

There is no equivalent in the 1973 Act;  if the
parties are parents they may resort to section 1{3) of the Guardianship
Act 1973;: otherwise the court's powers to deal with "custody” may be

sufficient 10 resolve the matter.

{Q25)Under the 1973 Act, the courts may award "care and
control to one person; the other parental responsibilities may
be shared equally by operation of law or be the subject of a
joint custody order: should this remain possible? If so, does

the division of responsibility require clarification?

{Q26)Does the status of the person who is not awarded care
and control, but has powers under a joint custody order or by
operation of law require clarification? In particular, should
there be independent powers of action, a power of veto or a
duty to consult?

(Q27)Should it remain possible under the 1973 Act to make
Ysplit" orders whereby "care and control” is granted to one
person and sole custody to another?

{Qz8)Under the 1971 and 1978 Acts, the courts cannot
expressly grant joint legal custody, although they may order
the retention_ of specified parental rights and duties: is this
approach preferable to that in the 1973 Act?

140 C.A. 1975, s, 85(3),

150 G.M.A. 1971, 5. 7; C.A. 1975, 5. 38; D.P.M.C.A. 1978, 5. 13,
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{Q29) Should the categories of people who may share specified
parental rights and duties under the i971 and 1978 Acts be
extended, in particular to include parents in proceedings under
the 1978 Act?

{Q30)Does the division of responsibility between legal and
actual custody require clarification?

{Q31)Should it be possible to order that actual custody or care
and contro! be shared under all these enactments?

{Q32)Should it be possible to share parental rights and duties

with custodians?

{Q33)Should there be uniform powers to resolve disputed
questions between people sharing parental rights and duties?

Other effects of custody orders

Change of name

2.3} A custody order in proceedings under the 1973 Act must,
"unless otherwise directed” provide that no step {other than the institution
of proceedings in a court) may be taken by the parent which would resuit
in the child being known by a new surname except with the leave of a
judge or the consent in writing of the other parv.znt.w2 On this question
{as on others), the child's welfare is the paramount consideration, and a
balance has to be struck between preservation of links with the non-
custodial parent and the child's integration into his new family and school

. i . . P
en\fironment.! 3 There is no equivalent provision in any other custody

182 Matrimonial Causes Rules 1977, r. 92{3).

143 W. v. A, [1981] Fam. 14; Re W.G. (1976) 6 Fam, Law 210; R. v. R.
(197777 W.L.R. 1256; D. v. B, (Orse D.}[1979] Fam. 38.
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jurisdiction, but it is unlikely that an order for legal custody confers the
unilateral right to change the child's narne, or even that the court would
have power t¢ permit it. There may be custodianship cases, however, In
which such a power would be beneficial.

Consent to marciage

2.52 The provisions of the Marriage Act 1949 as to the consents
required to the marriage of a 16 or 17 year old child have been described
as "outdated and unsatistactory".lw Where there is a custodianship
order, the consent of the custodian, and any parent to whom the custedian

is married, is reequiw.-d.“"5

Otherwise, the position is set out in the
Second Schedule to the Act. The underlying policy in relation to a
legitimate child appears to be that the consent of both parents is required
unless one or both have been deprived of the power of consent by virtue of
a custody order or agreement or through desertion, The mother of an
illegitimate child retains the power unless deprived of it by a custady

order, for example in favour of the father. It may be unsatisfactory
to make entitlement to consent depend upon the difficult gquestion of

whether one party has deserted the other. it may be equally
unsatisfactory to make it depend upon the chance of whether a particular
type of order or agreement is made upon separation or divorce. Marriage
is pre-eminently a long term guestion of the sort contemplated in Dipper
v. Di erl” and should be even more important to the child than a

change of surname.

144 Cretney, Principles of Family Law 4th ed. (1984}, p. 16.

145 Marriage Act 1949, s. 3{L)

146 The draft Family Law Reform Bill annexed to Law Com. No. 118
{op. cit. at n. 3} provides that the father's consent is required if he
has the rights to actual custody or the right to consent to marry
vested in him by court order, but in addition to that of the mother.

147 [1981]1Fam. 31; see para. 2.36 above.
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Guardianship

2.53 A custody order has no effect upon the right of both parents of

a legitimate child either to appoint a testamentary guardian or to act as

143 A custody order in favour of the

guardian con the death of the other.
father of an illegitimate child confers both rights upon him, provided in
the former case that he was stili entitled to custody immediately before
his death.m9 We raised in our Guardianship paper the questions of
whether a parent who has been deprived of custody should remain entitied
10 appoint a testamentary guardianlso and of what should happen if
disputes about the care of the child arise between a testamentary

guardian appointed by deceased custodial parent and the sn.:r\.ri\.ror.!sl

2.54 A decree absolute of divorce or a decree of judicial separation
may contain a declaration that either spouse is unfit to have custody of
the children of the iamily.”z The effect of such a declaration upon a
parent is that he is not entitled as of right, upon the death of the other, to

custody or guardianship of the chi!cl.lL53

Presumably such a declaration
would always be accompanied by an order depriving the unfit parent of

custody for the present, but such future deprivations are rarely thought

148  See para. 2.54 below,

149 G.M.A. 1971, s, 15(3); the same could apply to an order under the
draft Family Law Reform Bill {op. cit. at n. 3} conferring parental
rights and duties upon him.

150 Working Paper No. 21, paras. 3.38-3.40.

151 Ibid., paras. 3.30-3.37.

152 M.C.A. 1973, s, 52(3).

153 M.C.A, 1973, s. 22{a)
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appropriate. 154

There is no equivalent power in the other jurisdictions.
Thus it appears, for example, that upon the death of the, custodian the
right of the natural parents will revive. Once again, we raised in our
Guardianship paper the question of whether it should be possible in private

law to deprive a parent of guardianship as well as cus'mdy.!55

(Q34}5Should the effect of custody orders upon the power to
change a child's surname, consent to the child's marriage,
appoint testamentary guardians, and act as guardian upon the
death of the custodial parent, be clarified and made

consistent?

F. The other orders available

Access

2.55 Access is expressly included in references to a parental right
ot duty, by virtue of the Chiidren Act 1975, and thus also in "legal
custody".lss Similarly, it is expressly included in the term “custody" in
the Matrimonial Causes Act 1973.157 Under the 1973 Act, the court may
award access 1o anyone, whether or not it also makes an order for custody

or care and control.158

Under the Domestic Proceedings and
Magistrates' Courts Act 1978, the court may grant access to a party to

the marriage in question or to a parent, whether or not it also makes an

154 B.v.B. (1976} 3 F.L.R. 187,

155 Working Paper No. 91, para. 4.43.

156 C.A. 1975, ss. 85(1) and 86: see para. 2.40 above.
157 M.CUA, 1973, 5. 52(1)

158 M.C.A. 1973, s. 42(1}; the court may make such order as it thinks
fit: see para. 2.18 above,
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order for legal rr:usto::ciy,ls9

but can only grant access to a grandparent if
there is an order for legal custody.léo Similarly, under the Guardianship
of Minors Act 197], the court may grant access to the mother or father,
whether or not it also makes an order for legai custody,“;l but can only

grant access to a grandparent if there is an order for cuszodylsz or one

parent is deceased."63 Although access is part of lega! custody, it
cannot be severed from legal custody and granted to any other third party
in proceedings under the 1978 Act or section 9 of the 1971 Act, for thicd
parties can only acquire legal custody under the custodianship regime,l“
which does not provide for it to be divided. Under the 1971 and 1978
Acts, the court is expressiy prohibited from ordering access if the child is

in the care of a local authority, whether voluntarily or comau!sorilv.165

2.56 Hence, if custedy is awarded with no order as to access, it
would appear that the non-custodial parent is deprived of his right to
access, even i (as we understand may well be the casel it is intended that
he should continue to see the child, This may not strictly be the position
where joint custody is awarded by a divorce court, with care and control

to one party, but it is common practice for access orders to be made in

159 D.P.M.C.A. 1978, 5. 8{2Kb).

160 D,P.M.C.A. 1978, 5. 18{1}.

161 G.MLAL 1971, ss. 901D, 10{tXal(ii} and i M{aXii).

162 G.M.A, 1971, s. 14ALL)L

163 G.M.A, 1971, s. 14A(2).

164 C.A. 1975, ss. 33 and 34,

165 G.M.A. 1971, s. 13Al4); D.P.M.C.A. 1978, s. 3(7)b).  R.C.C.L. {op.
cit. at a. 22) has recomimended that the court hearing care

proceedings should be able to deal with access in much the same
way that a court hearing custody proceedings may do so; see ¢h. 21,
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such cases also. The usual order is for "reasonable" access, to be agreed

between the parties;.:l 66

if they capnot agree, however, the court will
define it precisely. There is little guidance in the reported cases as to
the considerations to be taken into account in deciding what is reasonable.
There is also little guidance as to the status of the parent while he is
exercising access: in practice, a period of staying access will be akin to
temporary care and control, whereas a short visit or outing will carry

much less responsibility.lé?

2.57 Access has been judicially described as the “right of the
11 168
child™.

custodial parent to permit the non-custodial parent t0 exercise his access;

Nevertheless, an access order is in effect an order to the

we are not aware of any case in which steps have been taken to oblige a
non-custodial parent to see his child The enforcement of access is
known to cause grave difficulties in some cases: the usual remedies for
non-compliance with the courts’ orders may harm the very person in
whose interests the access order has been mad.‘a-.169 The possibility of a

variation in the custody order may prove a more effective sanction,no

166 In the study by Maidment {1976} & Fam. Law 195 and 238, 89% of
access orders were found to be for “reasonable access", and a
similarly high percentage of "reasonable access orders" was found in
Eekelaar and Clive's study Custody aiter Divorce (1977), Family
Law Studies No. 1, Centre for Socioc-Legal Studies, Wolison College
Oxford, para. 5.7. See also L. wv. L. (1980} 1 F.L.R. 396 for the
advantages of reasonable access orders.

167 See para. .51 helow.
168 M. v. M.[1973] 2 ALl E.R. 81, 85 per Wrangham J.

169 The courts are reluctant to order the imprisonsnent of a custodial
parent, e.g. V.P. v. Y.P. {1978) | F.L.R, 336 P, v. W.[1984] Fam.
32. See generally on this problem the Booth Report_{og. cit. at n.
124), paras. #4.142-3 and Samuels, "Refusal or failure to observe
access order - the remedy for the aggrieved party” (1981) {1 Fam.
Law. 156.

170 The court considered this measure in V.P. v, V.P. {ibid}
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but ohce again the cure may be worse than the disease. Nevertheless,

the view is normally taken that continued contact with both parents is

greatly to the benefit of the child and should be secured or preserved if at
. 171

all possible,

{Q35) Should it be possible to award access while the child is in
the care of a local authority?

{Q36)1Is there a need for guidelines in deciding what access is

reasonabie?

(Q37}is there a need to clarify the responsibilities of the
parent while he is exercising access?

{Q38)1s there a need to clarify either the obligation of one
person to permit access or the obligation of the other to

exercise it?

{Q239)Can and should the measures available to enforce access

be improved?

Prohibition against removal from the jurisdiction

2.58 In divorce, nullity or judicial separation proceedings, the court
has power on the application of petitioner or respondent to order that the
child is net to be removed from England and Wales without leave of the
court, except on such terms as may be specified in the order, for example

171 D. v. M. [1983] Fam. 33, 37 per Ormrod L.J.; Wikliams v. Williams
{1980y i1 Fam. Law 23, per Templeman L.%.; Symington v.
Syminpton (1873) L.R. 2 Sc, Div. 415, 423 per Lord Cairns: "On both
sides there ought to be a careful opportunity of access, so that none
of the children may grow up without as full knowledge and as full
intercourse as the case will admit of with both parents'.

53



172 In cases of

173

where the other party consents or for short holidays.
urgency, it may make such an order before proceedings are issued.
Where the court makes a custody order in proceedings under the 1973 Act,
the order must contain suech a prohibition "unless otherwise directed",

whether the prohibition is applied for or not.ln

Where there is a2
custody order {including an interim order) under the other enactments, the
courts are empowered, but only on appli-:at'mn,175 to prohibit removal
without leave and to vary of revoke the pmhit:»itit:orl.”’6 The Children Act
1975 also provides that a person with legal custody is not entitled to
effect or arrange for the child's emigration from the United Kingdom
unless he is a parent or guardian.”? Whether or not there is any express

prohibition, under section 1 of the Child Abduction Act 1984, itcanbea

172 Matrimonial Causes Rules 1977, ¢, 98(1}.
173 L. v. L.[1969] P. 25.
174 Matrimonial Causes Rules 1977, ¢, 94{2).

175 The parties who can apply are as follows: D.P.M.C.A. 1978, s. 34(3},
a party to the marriage or parent of the child; G.M.A. 1971, s.
13A4{3), any party to the proceedings in which the order was made;
C.A. 1975, 5. 43Al3), a parent of the child or the custodian.

i76 G.M.A, 1971, 5. 13A; C.A. 1975, s. 43A; D.P.M.C.A. 1978, s 34,
Law Com. No. 77 {op. cit. at n. 20), para. 10.8 did not consider that
a prohibition order should be the general rule in custody cases in
Magistrates’ Courts. '

177 C.A. 1975, s, 86, The Law Commission and the Scottish Law

- Commission in Custody of Children - Jurisdiction and Enforcement

within the United Kingdom (1985) Law Com. No. 138, Scot.Law

Com. No. 91, para. 6.17 recommended that all courts in each part

of . the ‘United Kingdom which have power to order that a child

should not be taken from that part should be empowered to order

that the child should not be taken from the United Kingdom as a
whole- )
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criminal offence for one parent to take a child under 16 abroad without

the consent of the other or the leave of a court.”s

2.59 Clearly, the grant of leave to take the child abroad for a long
time can have a serious effect upon the links between the child and his
other parent. Nevertheless, the courls have generally taken the view
that this alone is not a suificient reason to interfere with a reasonable

way of life which the custodial parent has chosen to adopt.l79

{Q40})Should the courts' powers to prohibit removal from the
jurisdiction be retained, now that the matter is usually
covered by the Child Abduction Act 19847 If so should they
be made consistent?

Supervision orders

2.60 All the enpactments conferring custody jurisdiction, save
sections 10(1) and 11{a) of the Guardianship of Minrors Act 1971, enable
the court, if it grants legal custody or {under the 1973 Act) care of the
child to any person also 1o make an order that the child is to be under the
supervision of a local authority or a probation officer. This can be done
"if it appears to the court that there are exceptional circumstances which
make it desirable that the child should be under the supervision of an

independent person”. 130

178 For the new procedure for stopping children from actually being
remaoved, see Practice Direction of 1% April 1986, (1986] 1 W.L.R.
475.

179 Poel v, Poel [1970] 1 W.L.R. 1469, 1473 per Sachs L.3.; Barnes v.
Tyrretll {1981} 3 F.L.R. 280; Chamberlain v. De La Mare (1932} &
L.R, 434,

130 MLCLAL 1973, 5. 54(l% D.P.M.CLA. 1978, 5. 95 G.A, 1973, s 2{2)(aY
C.A. 1975, 5. 34(5.
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2.61 The court is obliged to make a supervision order on revoking a
custodianship order, if it Is desirable both that the child should be in the
legai custody of the person who would be entitled to it on revocation and
also in the interests of the child's welfare for him to be under the

supervision of an independent person.!81

2.62 Apart from the Matrimonial Causes Act 1973 the enactments

provide that a supervision order ceases to have effect when the child
182

supervision o:‘.nrders,183 and have acted on the assumption that an order

134 The Booth Report has

attains eighteen. The courts however have power to vary and revoke

may be made for a limited period.
recommended that as a matter of practice supervision orders should

normaily be made for a defined period,185 and the Review of Child Care
Law has suggested that orders might last for a set period of, say, one year

unless the court specifies a shorter or longer term.186

2.63 The enactments are silent as to any duties or powers conferred

187

by a supervision order, except that the supervisor may apply for

181 C.A. 1975, 5. 236{3XDp)
182 D.P.M.C.A. 1978, 5. 9{3); G.A. 1973, s. 32} C.A. 1975, s. 35(5)

183 M.C.A. 1973, s. 44(5); D.P.M.C.A. 1978, ss. 21{{Xb) and 7ibl; G.A.
1973, 5. 3(3) C.A. 1975, s. 3405}

184 (1981} 185 J.P.N, 137,

185 Para. %.139 {op. cit. at n. 124

186 R.C.C.L. {op. cit, at n. 22), para. 18.26.

187 5ee Cretney, Principles of Family Law 4th ed. {198%), p. 404. See

also Booth Report {op. cit. at n. 128), para. 4.148 and R.C.C.L.
{ibid.}, para. 18,27,
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188

variation or revocation and if the order is made under the Matrimonial

Causes Act 1973 he may apply for directions as to the exercise of his
powers under the c~rder,189 for variation of custody or access
arrangements, or for the child to be committed to care.l90 The Review
of Child Care Law has suggested that the supervisor's duty might be
clarified as being to “advise, assist and befriend” the chiid and his parents,
and that D.H.5.5. might be given power to make regulations delining
further how the local authority should carry out the supervision.lgl It
also recommends that supervisors appointed in all proceedings should have
the power to apply for variation of the custody or access orders or for

committal to care.wz"1

193 4nd the Review of Child Care

consider that it would be helpiul for the order to state the

2.64 Both the Booth Report
194
Law
purpose for which it was made and what it is hoped that supervision will
achieve. The Review also considered that it might be advantageous if

the court could attach the same requirements as in orders made in care

195

proceedings, addressed to either parent or to the child. At present, in

188 M.C.A. 1973, s. 48{5 D.P.M.C.A. 1978, 5. 21{7Hb); G.A. 1973, s.
3035 C.AL 1975, 5. 34(5L

182 See Matrimonial Causes Rules 1377, r. 93(4). See R.C.C.L. (op. cit.
atn. 22}, para. 18.29,

19¢  See Matrimoenial Causes Rules 1977, r. 92(3). See R.C.C.L. {op. cit.
at n. 22}, para. 18.29.

191 Para. 18.27.
192 Para. 18.29.
193 Para. 4.140.
194 Para. 18.27.

195 Paras. 18.9 and 18.27,
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both care and custedy proceedings, it is the child who is under supervision
and in custody proceedings there is no express power to impose
requirements ypon him. There is no power at all to impose reguirements
upon the parents or other parties.

{Q41) Do the circumstances in which supervision orders may be
made, or the grounds for them, require amendment?

{Q42) Should a supervision order be for a limited period of, say,
one year, unléss the court specifies otherwise?

{Q43)Should the duties or powers conferred by a supervision
order be clarified?

(Q44) Should the supervisor have power to apply for directions
as to the exercise of his powers, for variation of the custody

or access arrangements, or for committal to care?

(Q45)Should the court state the purpose for which a

supervision order is made?

(Q45A) Shouid the court bhave power to bmpose specific

reguirements upon the parents or the child?

Committal to local authority care

2.65 All of the enactments conferring custody jurisdiction, apart
from sections 10{1) and li(a) of the Guardianship of Minors Act 1971,
enable the couwrt, instead of making a custody order, to make an order
committing the child to the care of the local authority.!% This

196 M.C.A- 19732, s. 43; D.P.M.C.A. 1978, s, {0; G.A. 1973, ss. 2{2KDb)
and &; C.A. 1973, 5. 34(5)
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jurisdiction 15 exercisable if the child is under seventeen and “if it appears
to the court that there are exceptional circumstances making it
impracticable or wndesirable™ for the child to be entrusted to a parent or
other individual. The court is obliged to make a committal order on
revoking a custodianship order, if either there is no one who would be
entitled to legal custody of the child or it would not be desirable in the
interests of the child’s welfare for the person who would be entitled to

tegal custody to have it.lg?

2,66 The courts have power 1o \'arng and revoke these ordvzrs;199
if the order is not revoked it continues to have effect until the child
attains eighteen.zeo The order cannot be made for a limited

dl.:ra'ci{:m.ZEn

2.67 These orders do not have the efiect of transferring parental

rights and duties to the local auvthority, although the parents cannot

197 C.A. 1975, ss. 36(2) and 36(3{a).

[98 The power to vary seems to be a limited one, since the committal to
care has the effect of applying the statutory provisions of the Child
Care Act 1980, Possibily the power is linked to the separate power
to give directions. See para. 2.67 below.

199 M.C,A. 1973, s, 4373 D.P.MCA, 1978, 5. 21{LNc} (revocation
onlyl G.A. 1973, 5. 3{3A); C.A. 1973, ss. 35(5) and 36(3),

200 M.CLA, 1973, s 43(4); D.P.M.C.A, 1978, 5. L6), There are no
correspending provisions in the Guardianship Acts or the Children
Act 1973, but the terms "minor” and "child" presumably have this
effect.

201 R.C.C.L. fop. cit. at n. 22) recommends that in care proceedings
{including preceedings for the discharge of a care order) the court
should have the power to order a phased return of the child to his
family (see paras. 19.6 and 20.26).
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remove the child while the order is in force.202 The local authority has
most of the powers which it would have if it had received the child into

203 but if the order is made under the Matrimonial Causes

voluntacy care,
Act 1973 or in the High Court under the Guardianship of Minors Act 1971
or the Children Act 1973, the exercise of some of these powers is subject

to directions given by the cc‘;urt.zml

2.68 The Review of Child Care Law has recommended that the
grounds for, and effects of committal to care in custody proceedings
‘shouid be the same as in care prcceedings,zoj but has asked the
Commission to cdnsider the procedures to be adopted, including those for

representing the child when such orders are contem |:>.!at«ac!.206

202 C.f. M.CLAL 1973, 5. 43(3), D.P.M.CLA, 1978, s, 1G(5); G.A. 1973, s.
45} and C.A. 1975, 5. 34(5) with Child Care Act 1980, s. 10{2} under
which the local authority has the powers and duties of a parent or
guardian where the child has been committed to the authority's care
in care proceedings under the Children and Young Persons Act 1969.

203 M.C.A. 1973, ss. §3(1) and {5)(a); D.P.M.C.A. 1978, s. 10{4Xa); G.A.
1973, s. 4{4); C.A. 1975 ss. 34(5} and 36(6),

206 Under M.C.A. 1973, s, &3(5)(a), directions mav apply to the local

authorities’ powers under ss. 18, 21 and 22 of the Child Care Act

. 1980 which define the authorities' general duties {s. 13), the duty to

provide accommodation and maintenance (s. 21} and duties regarding

the boarding out of children {s. 22). Under G.A. 1973, s. §{4Xa),

directions may apply to ss. 18 and 21, C.A, 1975, ss. 34(5) and
36(6), adopt G.A. 1973, 5. 4.

205 R.C.C.L. (op. cit. at n 22), para. 15.35; this would result in the
courts losing the power to give directions mentioned in para. 2.67.

206 Ibid., para. 14.18.
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(Q46) Should the grounds for, and effects of, committal to care
in the course of custody proceedings be the same as those in
care proceedings? In particular, should the High Court and
courts acting under the 1973 Act retain the power to give

directions to the local authority?

{Q471Should the procedures for comwniital to care be the same

as those in care proceedings?

Wardship and transfer to the High Court

2.69 In proceedings for divorce, nullity or judicial separation the
court has power, instead of making a custody order, to "direct that proper
proceedings be taken for making the child a ward of the court”, 2% There
is no equivalent in the other jurisdictions. A county court may, either of
its own motion, or on the application of any party to the proceedings,
208 The High

Court may similarly order the transfer of family proceedings to,zeg or

order the transfer of family proceedings to the High Court.

210 . .
from, a county court. There is no provision for the transfer of cases
from magistrates’ domestic courts, but the court can refuse to hear any

matter which would more conveniently be dealt with by the High

207 M.C.A. 1973, 5. 42(1). The power is rarely used. 1t is unusual in
giving the cour: the initiative te open new proceedings, but its
purpose appears to be to enable the court to retain control over the
child.

208 Matrimonial and Family Proceedings Act (M.F.P.AL) 1984, s. 39(1).
Section 37 gives the President of the Family Division power to give
directions on the transier of family proceedings between county
courts and the High Court.

209 M.F.P.AL 1984, s, 38(i)

210 County Courts Act 198%, s, 41,
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211

Court, to which a new application must then be made.

(Q48}in what circumstances should it be possible for any court
hearing custady proceedings to direct that the child be made a
ward ol court or otherwise transfer the case to the High

Court?

G.  Ancillary matters

Interim corders

2.70 There is no specific provision in the Matrimonial Causes Act
1973 for the making of interim orders (i.e. temporary crders oénding the
full hearing or the completion of negotiations), but it is clear that they
can be made under the powers conferred by section 32.2i2 The 1978 Act
gives a domestic court power to make an interim order at any time before
finally disposing of the case, but only if there are "special circumstances”

making this desirab!e.zu

Similar provision is made for applications
under section 2 (but not sections £0(1} and ti{a}} of the Guardianship of
Minors Act 197!,2“; and this is also applied to applications for

<':u.'r.todiamship.21 5

2.71 There is no limit in the 1973 Act upon the number or duration
of interim orders, The other Acts contain uniform provisions whereby

the court cannot make more than one interim order in relation to each

211 G.M.AL 1971, s 168l C.A. 1975, 5, 10103 D.P.M.CLA. 1978, 5, 27,

212 See Rayden on Divorce 14th ed. (1983}, p. 1064,

213 D.P.M.C.A, 1978, s. 19.
214 G.A. 1973, 5. 245)

215 C.A. 1975, s. 34(5) applies the provisions of G.A. 1973, s. 2(4).

62



216 and an interim order ordinarily ceases to have

217

original application

but may be

continued by order for a further pericd of not more than three i'nonths.218

effect not later than three months after it i1s made

Allowing such interim orders to run indefinitely was rejected on the
grounds that an interim order is no substitute for an order made in
supstantive proceedings and might encourage unreasonable d\elaw.2i9 It
is in the child's interests that the uncertainties about his future should be
settled as soon as possible, and there is evidence that the resolution of
contested custody in divorce cases can take a very long time.zzo This
may thereiore, be one respect in which the approach of the other

legislation is to be preferred.
{Q49)5hould it be possible to make interim orders under the
1971, 1975 or 1978 Acts otherwise than in ‘"special

circumstances™?

{Q50) Should the time limits upon interim orders under those
Acts be abolished or made applicable also under the 1973 Act?

Non-removal provisions in custodianship

2.72 The Children Act 1975 prohibits the removal of a child from
certain people who are applying for custodianship. Where a person with

216 G.A. 1973, 5. 205E) D.P.MLCUAL 1978, 5. 19(7); CLA.L 1975, 5. 34(5),

217 G.A. 1973, 5. 2(5C); D.P.M.C.A. 1978, s. 1H5); C.A. 1975, s. 34(5).

218 G.AL 1973, 5. 2(5D); D.P.M.UCLA, 1978, 5. 1946); C.A. 1975, 5. 34(5),

212 Law Com. No. 77 {op. cit. at n. 20), para. 4.32.

220 See Eekelaar and Clive (op. cit. at n. 166), Table 18, which shows
that in contested cases the time from the divorce petition to the

custody settlement was over six months in 91.1% of cases and over a
year in 46.7% of cases.
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whom a child has had his home for a total of three years applies for a
custodianship order in respect of that child, no one is allowed to remove

the child from that person's home without his consent or the leave of the

o::.:mrt.221 This rule applies to a local authority which has placed the

222

child with a foster parent. There are criminal sanctions for its

breach223 and the court has power to order the return of a child who has

been removedzza and to make an order forbidding a threatened
bn:.-ach.225 There is no equivalent in the other jurisdictions, save .for the
provisions relating to removal from the country which have already been

mentioned, 226

{Q51)Is there a case for extending the non-removal provisions
in custodianship to other circumstances?

Conditional orders

2.73 The courts' powers under the Matrimonial Causes Act 1973 are
wide enough to include the power to make conditional orders (i.e. orders
subject to the occurrence of some event or the expiration of some period).
The other enactments contain express provisi0n5227 whereby the court
may direct that an interim or final custedy order is not to. have effect
unti! the occurrence of an event, or the expiration of a period for further

period), specified by the court.

221 C.A. 1975, s . 41(1)

222 C.A. 1975, s. 41(2)

223 C.A. 1975, 5. 513k

224 C.A. 1975, 5. 42(1}.

225 C.A. 1975, s, 52(2).

226 See para. 2.58 above,

227 D.P.M.C.A. 1978, ss, 8(6) and 194} G.M.A, 1971, ss. 11A{2) and

LBA(3: G.A. 1973, s. 2(5A) C.A. 1975, ss. 34(3) and 37(3AM
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(Q52)Should the power to make conditional orders under the
1973 Act be made express and consistent with that under the

other enactments?

Variation and revocation of orders

2.7% In general, any order for custody or access may be varied or

revoked by the court which made it, and most of the enactments contain

228

express provisions to this effect. There is no provision in the 1975

Act for the variation of a custodianship order. The original order must

be revoked and a new cne made in favour of a gualified app!icant.zzg

2,753 Generally only parties to the proceedings may apply for

variation or revocation of the order. However:

fa} anyone may intervene for this purpose in proceedings

under the 1973 Act, although some will need leave;230

228 M.CLA. 1973, s. 42(7) {which also enables the court to suspend the
provisions of an order and revive the suspended provisions)
D.P.M.C.A. 1978, s. 21{1Ha) and (3) and 5. 14{3); G.M.A. 1971, ss.
{4}, 10€2), 11{cY and 5. 18A(5) and (6), and G.A. 1973, 5. 5{2).  The
distinction between a variation of an existing oider and the making
of a new order Is not always clear, Perhaps the commonest case of
variation is where access is subsequently granted or its terms are
altered. Where the court transfers custody from one party to the
other it might be thought that it is in effect making a new order.
This seems to be the implication of D.P.M.C.A, 1978, 5. 21{!) which
enables the court on an application for variation of a custody order
under s. 8, 10 make “such other order ... under section 8 as it thinks
fit™, Similarly, G.M.A. 1971, s. 10{2) gives a power to make a
custody order "at any time’.

229 Tre order may however be varied by making an access order, which
is variable: C.A. 1975, s. 353(3) and (4).

230 See para. 2,18 and n. 51 above.
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(b} a parent who is not a party to the marriage in guestion
may apply to vary or revoke a custody or access
{including a grandparent's access) ‘order made under the
1978 Act;??!

{c) a guardian may apply to vary or revoke a custedy .or
access order ynade under section 1) of the 1971 Act and
also an access order made in favour of a grandparent

232

after the death of a parent; the same appiies to a

third party granted legal custody under that Act;

{d¥ a custodianship order may be revoked upon the
application of the custodian, the mother or father of the

child, or any local authoritv.233

(Q531Are the provisions as to cevocation or variation of, or

substitution of new, orders acceptable?

Duration of orders

2.76 A custody order cannot continue in effect after the child's

234

eighteenth birthday. There are also certain special provisions for

cessation:

231 D.P.M.C.A. 1978, ss. 21(7) and 15(3}.
232 G.M.A. 1971, ss. 54, LE(A NG,
233 C.A. 1975, s. 35(1).

234 DP.M.CLA. 1978, ss. 3(5) and 14(2); G.M.A, 1971, s. 11A({3); C.A.
1975, 5. 35(6); see also M.C.A. s. 62{1), {2) and (6L
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(a) a custody order made in conjunction with an order for
financial provision under section 27 of the 1973 Act has
effect "only as respects any period when an order is in

235 and thus not, presumably,

force™ under that section
where the order is for a lump sum which has been paid;
however, financial provision may be ordered for the
applicant spouse or a child and as long as there is such an

order, any perscn may have custody;

(b}  where actual custody is given to one of the spouses by an
order {including an interim order) under the 1978 Act, or
to cne of the parents under the 1971 Act, the order
ceases to have effect if they continue to live together,
or resume living together, for a continuous period of
more than six :'e'nc*nths.;236 there is no equivalent

provision in the 1973 Act;

{c}  an access order for grandparents made in conjunction
with an order for legal custody under either the 1971 Act
or the 1978 Act ceases to have effect if the principal
order ceases to have effect, and any order for access
made in conjunction with a custodiaﬁship order ceases to

have effect if the custodianship order is revoked.237

235
236

237

M.C.A. 1973, 5. 42(2).

D.P.M.C.A. 1978, 5. 25(1) G.A. 1973, s. 5A(1). These provisions
were recommended in Law Com. No. 77 [op. cit. at n. 20}, paras.
5.109 and &.33 on the basis that where the parents are cohabiting
the order is of no practical utility.

D.P.M.CLA. 1978, 5. 18(5); G.M.A. 1971, 5. 15A(8); C.A. 1975, s.
35(5}.
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{Q34)Should a custody order made in conjunction with an
application for financial provision under the 1973 Act have
efiect irrespective of whether an order for such provision is in

force?

(Q55) Should the provisions for cessation of orders where the
parties or parents live together for more than six months be
abolished or made applicable also under the 1973 Act?

{Q56) Should access orders in favour of grandparents continue
in force whether or not the original custody order Is still in

efiect?

Overiapping orders

2.77

access under the 1978 Act if there is in force a custody order relating to
238

. A magistrates' court cannot make an order for custody or

the same child made by any court in England and Wales. There are no

equivalent provisions in any of the other enactments, so that in theory any

court has jurisdiction to make an order which supersedes a previous order

23%

of either a higher or lower court. However, it has been held that,

although there is jurisdiction to do so, a magistrates' court should not

make an adoption order which is inconsistent with a custody order made in

240

a higher court and it seems probable that a similar restraint should be

233 D.P.M.C.A, 1978, s. 8(7)al.

239 Certainly a later order by a divorce court supersedes an earlier
order under the 1971 or 1978 Acts, see Practice Note, 18 June 1975,
Rayden on Divorce l4th ed. {1983), p. 3913.3914. Where a lower
court has a new basis of jurisdiction its orders can supersede those
of a higher court; see Law Com. No. 138, Scot.Law Com. No. 91
{op. cit. at n. 177}, para. 4.115. o

240 ReB.[1975] Fam. 127, 142.
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exercised in relation to custody. In the Children Act 1975, however, it is
expressly provided that a custedianship order will suspend the tight of any
other person to legal custody, which right will revive if the custodianship
order is roe:w:aked.zzll Clearly, therefore, there is jurisdiction to make an
order which is inconsistent with a custody order made by another, possibiy
higher, court, although once again restraint may be exercised in practice.
The 1975 Act also gives jurisdiction, inter alia to magistrates’ courts, to
make or vary access orders or to revoke custodianship orders made in

other ct.'nurts.zq2

2.78 Similarly, it is clear that a custodianship order will suspend
rather than supersede a care order made under the Children and Young
Persons Act 1969.2"3 The effect of custady orders made under the other
enactments is less clear. A custody order may be made under the 1973
Act while a child is in care,zw but the effect is probably to determine
who is to have custody when the care order is discharged, rather than 1o

supersede the care order i*et‘nal{.zl}5 The same may be true, at least for

241 C.A. 1975, s, B8(1).

2462 C.A. 1975, s. 1607,

243  Any parental powers and duties not contained in legal custody will
remain with the local authority, as is also the case where an
authority has assumed parental rights by resolution under s. 3, Child
Care Act 1930,

244 M. v. Humberside County Council [1979]) Fam, 114, 119,

2465 Horsman, "Custody Orders for Children in Care" (1979 143 3.P. 517;
Lowe, "Wardship or Custody for Children in Care™ {1930) 43 M.L.R.
586.
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magistrates' courts, under the 1971 Act.zz“é

There is authority, however,
that a divorce court, like the High Court, may in exceptional
circumstances make a custody order which will supersede an existing care

order and thus remove the child from compulsory care.zw

2.79 As we have already nmantio.-ned,243 the Review of Child Care
Law has recommended that a court hearing care proceedings or
discharging a care order should have power to make a custody order. It
was clearly contemplated that, just as a care order may be inconsistent
with a custody order made previously in another court, so mignht a custody
order made in care proceedings be inconsistent with a custody order
made, for example, on divorce.

(Q56A) In what circumstances should one court have power to
make custody l{or other) orders inconsistent with orders made
in another?

{Q568) What should be the effect of such orders? Shouid they
supersede ot merely suspend the order with which they are
inconsistent?

246 1t is unlikely that the 1971 Act could be used so as to appeal against
a care order. In A. v. Liverpoel City Council {1932] A.C. 362 and
Re W. [1985]1 A.C. 791 the House of Lords declared that the
wardship jurisdiction was not to be used so as to supervise the
exercise of discretion within the field committed by statute to local
authorities. The same policy would probably apply to the 1971 Act.
However there are situations where a custody order could be made.
For example in R. v. Oxford Justices ex parte H. [1974] Z All E.R.
356 it was held that the father of an illegitimate child could apply
under the 1971 Act for custody of a child in respect of whom the
local authority had assumed the mother's parental rights under s, 3
of the Child Care Act 1980,

247 E. v. E. and Cheshire County Council Neo. 2 {i979) 1 F.L.R. 73;
normally, however, an order would have the same effect as under
other enactments; see H. v. H. [1973] Fam. 62.

248 Para. 2.7 above,
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H. Who represents the child?

2.30 In custody proceedings, the parties are almost always the
adults involved and the interests of the child must for the most part be
ascertained from the evidence which they put before the court. However,
in some cases, the child may be separately represented or be made a fuil
party to the proceedings; and it is almost always open to the court to call

for an independent welfare officer’s report,

2.31 Both the High Court and the county court have power to direct
that the child be made a pe:.rty.zt“9 The Court of Appeal has said that in
many cases this is unnecessary, particularly where a child is not old
enough 1o express a view as to his future, and that children should not be
made parties unless there are special reasons for doing 50.250 A child
who is a party will always have a guardian ad litem who must act through

a so!icitor.zjl

in proceedings under the 1973 Act, however, the court
may appoint a guardian ad litem for any child who ought to be separately
represented, without making the child a party.252 A guardian ad litem
under these rules may be the Official Solicitor or any other proper person
{pravided in each case that he consentslh. There is no provision for the
child to become a party or be separately represented in magistrates'

domestic c:ourts.253

249 R.5.C. 0.90, r. 6f1%; C.C.R. 0.15, r, | {which attracts the provisions
of R.S5.C. O.15,r. 6.

250 P.v. P, (19811 (19821 C,L.Y, 452; Re F. (1982} 3 F.L.R. 101, Re C.
(1984 F.L.R. L19; l';"ractice Direction, 8 December 1981 (19321 @
w.L.R, 113,

251 R.S.C.06.80, r. A1Yand (6); C.C.R, 0.14, r. 12}
252 Matrimonial Causes Rules {977, r. 115{1}, (2},

253 The question of child representation in magistrates' courts was
considered in Law Com. No. 77 {op. cit. at n. 20}, paras. [0.25 -
10.36. However, no recommendations for such representation were
made because it was considered that it would involve an
unacceptably heavy burden on welfare services, and because
Parliament had just given the matter "very full consideration" in
debating the Children Bill {which became the Children Act 1975}
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2.82 These rules apply even where it is contemplated that the child
be committed to the care of a local authority. In care proceedings under
the Children and Young Persons Act 1969, on the other hand, the child is
invariably a par-ty and entitled to legal! representation; in some cases
there wiil also be a guardian ad litem, from a panel of specialists set up
under the Children Act 1975.25# The child may also be made a party to
proceedings under the Child Care Act 1980 relating to the assumption of
parental rights by resolution or to the denial of access to his g::arents.255
The Review of Child Care Law has recommended that consideration be
given to applying the same #rovisions where committal to care is

contemplated in custody proceedings;256

this obviously raises the
question of whether any distinction can or should be made depending upon

the type of order sought.

2.83 In most proceedings in which a custody order may be made,
the court may call for a welfare report, in proceedings under the 1973 Act
irom the Court Weliare Officer and in other cases from a Probation

257

Oificer or the local social services authority. The exceptions are

disputes between parents and guardians under the 1971 Af.:t,zs8
applications relating to the removal of a child from the jurisdiction under
the 1971 or 1978 Acts where these are made after the custody order has

been mac!e-,zj9 applications for the variation or revocation of a care crder

254 Children and Young Persons Act 1969, ss. 32A and 32B, inserted by
. Children Act 1975; see aiso 1975 Act, s. 103,

255 Child Care Act 1980, s5. 7 and 12F. ﬂ

236 Para. 14.18 {op. cit. at n, 22).

257 D.P.M.C.A. 1978, ss. 12(3), (4), (5, {6}, (7}, 13(3}, 18{8) and 21{5%
Matrimonial Causes Rules 1977, r. 95; C.A. 1975, 5. 39; G.A. 1973,
s. 63 G.M.A. 1971, s. LEA(7).

258 G.M.A. 1971, ss. 4(4) and 7.

259. G.M.A, 1971, s. 13A; D.P.M.C.A. 1978, 5. 36,
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under the 1971 Act260 and {probably} applications for an interim custody

order under the 1978 Act.zel

2.8% The criterion for ordering a welfare report is not identical in
all cases. Under the 1973 Act the court “"may at any time refer to a
court welfare officer for investigation and report any matter arising in
matrimonial proceedings which concerns the welfare of a chi!d".262 Under
the 1971 and §975 Acts the court may order a repart "with respect to any
specified matter ... appearing relevant to the app!ication".263 Under the
1978 Act, a similar criterion applies, but the power is only exercisable
“when the court ... is of the opinion that it has not sufficient information®

to exercise its powers.zs‘}

2.85 In custodianship applications, in addition to the court's
discretionary powers the lacal social services authority must always be
notified and prepare a report on the matters prescribed by regulation265
and any other matter which seems reievant.266 Beifore revoking a
custedianship order the court must unless it has sufficient information
call for a report, from a probation officer or the local authority, on the
desirability of the child returning to the legal custody of any

individual.267

260 G.A. 1973, s. 2{2Hb)

261 D.P.M.C.A. 5. 12(3); the power of the court to order a report is for
deciding "whether to exercise its powers under sections 8 to 106",

262 Matrimonial Causes Rules, r. 95{(1),
263 G.A. 1972, 5. 6{1); C.A, 19735, 5. 39{1).
264 D.P.M.CLAL 1978, 5. 12(3)

265 Tne Custodianship {Reports) Regulations 1985 (S.I. No. 792 amended
by S.0. 1985 No. 1494},

266 C.A, 1975, 5. 4G,

267 C.A, 1975, 5. 36{4).

73



2.86 A judge in proceedings in the High Court or county court may
interview the child in private, although care must be taken to -observe the
rules of natural ju.'r.tice.268 Magistrates have no power to interview the
child and in most cases it may be thought preferable for the child's views
to be sought and put before the court by means of the welfare officer's

re:;'tf:.\rt.zs9 1t appears that this is also generally thought preferable to

ordering separate representation for the nr:hild.270

{Q57)Should it be possible in all proceedings either to make
the child a party or to order that he be separately
represented?

(Q58)1f so, should the criteria for making such orders be

specified?

{Q59)H the child becomes a party ot is separately represented,
should this ental! both a guardian ad litem and a lawyer?

(Q60)If the court is contemplating committing the child to
care, should the provisions relating to the representation of

the child be the same as those in care proceedings?

268 See e.g. Re K.[1963] Ch, 381, 406, 411.

269 In his evidence to the House of Commons' Social Services
Committee {Children in Care p. 593), Sir John Arnold P. said he
would like to see a change in the law 10 enable magistrates to
interview children in private. However, in Law Com. No. 77 fop.
cit, at n. 20}, paras. 10.37-10.83, it was thought that magistrates
should not be able to interview the children: it would mean the
child being interviewed by three justices and a justices' clerk which
would be intimidating and a magistrate might find greater difficuity
than a judge in deciding what course to adopt 50 as to ensure
fairness to all parties. It considered that magistrates could
adequately discover the child's wishes from a social worker.

270 Law Com. No. 77 {ibid.), para. 10.36; see also Practice Direction, 8
December 1981 [1982] 1 W.L.R. 118,
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{Q6li s there a case for extending those provisions, if not to
all custody proceedings, at least to custodianship?

(Q62)Should the courts have the same power to call for a
welfare officer's report in all proceedings?

{Q&3}5hould the courts have greater powers to seek
information on their own initiative, for example, by

interviewing the child or calling witnesses?

L The criteria for custody decisions

2.37

foliows:-

Section 1 of the Guardianship of Minors Act 1971 is as

""Where In any proceedings before any court {whether or not a
court as defined in section 15 of this Act) -

{a) the legal custody or upbringing of a minor; or

fb} the administration of any property belonging to or held
on trust for a minor, or the application of the income

thereot,

"is in question, the couwrt, in deciding that question, shall
regard the welfare of the minor as the first and paramount
consideration, and shall not take into consideration whether
from any other point of view the claim of the father, in
vespect. of such legal custody, upbringing, administration or
application is superior to that of the mother, or the claim of
the mother is superior to that of the father.
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2.88 Although this provision (commonly called "the welfare
principle® appears to apply to all the jurisdictions under review he-ra-vl
some of the enactments conferring custedy jurisdiction expressly attract
it,272 and the custody provisions of the Guardianship of Minors Act 1971
itself {sections 9, 10 and 11} also'require the court to "have regard to the
welfare of the minor™. Moreover it is not strictly applicable to certain
orders made after a custodianship order is revoked: as we have s.ee-n,z73
there are_circumstances in which the court, on revoking a custodianship
order, is obliged to make a supervision order or a care order, and this is so
whether or not the welfare of the child is best served by an order in

favour of some individual.

2.89 The majority of the enactments provide no other criterion by
which questions concerning custody are to be decided, However, in tt;e
particular case of an application by a parent under section 1) of the
Guardianship of Minors Act 1971 the court is also reguired to "have regard
to the conduct and wishes of the mother and father“.zm By contrast, in
adoption cases, the courts are required to ascertain the c¢hild's own wishes
and feelings, insofar as this is practicable, and gi\?e due consideration to

them, having regard to his age and unde:rstau-uﬁng.”5

271 Presumably the principle applies in adoption proceedings for the
purpose of interim or final custody orders {(see paras. 2.31-2,32
above and Bevan and Parry, The Children Act 1975 {1979} para. 274,
although the principle applied "in reaching any decision relating to
the adoption of the c¢hild" is to “have regard to all the
circumstances, first consideration being given to the need to
safeguard and promote the welfare of the child through his
childhood” {Children Act 1975, s. 3L For a discussion of the
principle in adoption, see Cretney, Principles of Family Law 4th ed.
{1984), pp, 426-4238.

272 D.P.M.C.AL 1978, 5. 15; C.LA. 1975, 5. 33(9L.
273 See para. 2.61 above.

274 This inconsistency would be removed were the amendments to the
1971 Act recornmended in our Report on Illegitimacy, Law Com. No.
118 (ep. cit, at n, 3}, to be enacted.

275 C.AL 1975, 8.3,
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{Q64) Should the criteria applicable to custody decisions be the .

same in all cases?

{Q65)1s there a need for greater guidance in the application of

the “welfare principie™?

(Q66) In particular, should the court be reguired to ascertain

and consider the child's own wishes and feelings?

N Conclusion

2.90 This discussion has raised a great many questions on which
there is doubt or criticism or where the existing statutory provisions are
inconsistent with one another. This in itself presents, in our view, an
unanswerable case for reform. However, both consistency and the
resolution of doubts and criticisms could be achieved without collecting
all the relevant provisions Into a single code.  We shall examine the
arguments for and against such a code in Part VII, To some extent,
however, the answer to that question, as to many of the others Dosed
here, depends upon the answers to some more fundamental questions,
about the nature of the courts' role in monitoring the welfare of children
whose parents separate or are divorced, about the orders which shouid be
available between them, and about the circumstances in which non-
parents should be able to seek or be granted similar orders relating to
other people's children. Tt is to those questions which we now turn.
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PARTH

THE OBJECTIVES OF A CUSTODY LAW

3.1 As we said earlier, ouwr objective is not only to rationalise and
simplify the law but also to ensure that it accords as best it can with the
“first and paramount consideration” of the children’s weifare, This is
already the law, once any question relating to custody or upbringing has to
be decided by a coqrt.l As we shall see in Part Vi, the welfare principle
was adopted during the gradual process of according egual status to the
rnéthers_ of legitimate children and would seem the obvious means of
resolving disputes between people whose claims might otherwise be
thought identical. Even so, operating the principle is no easy matter, for
it involves making value judgments as to the best outcome for a particular
child and predictions as to what course will achieve it.

3.2 However, the "welfare principle® is not the only relevant
criterion even under the present law. There is some suggestion that
pareats and others are expected to apply it when making decisions about a
childfs upbringing.z_ Of course, they can only be expected to do so among
the available alternatives: the best may not be availabie to them or oply
available at considerable cost to others. Further, in many matters of
day-to-day living, it is simply not practicable to expect parents alway_s.to
give priority to their chiidren's interests. A more realistic criterion

might be that laid down for local authorities in the exercise of their

1 Guardianship of Minors Act 1971, 5. 1; {irst enacted as Guardianship
of infants Act {925, s, 15 see further Part VI,

2 Gillick v. West Norfolk and Wisbech Area Health Authority [1986]
A.C. 112, at pp. 173 and 18%.
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parental responsibilities towards children in «':are:3 to give first
consideration to the need to safeguard and promote the welfare of the
child throughout his childhood, and where practicable to ascertain the
child's own “wishes and feelings® and give due consideration to them,

having regard to his age and understanding.

3.3 Nevertheless, if parents fall short even of this standard, the
State {in the shape of a local authority) will usually interfere only if the
child is neglected, ill-treated or beyond their contro!.k It is generally
accepted that the State should not intervene between parent and child
simply because it could provide or arrange something better than the
parents can provide, but only if the parents are falling so far below an
acceptable standard that their children are suffering harm as a cesult.”

3.8 We must also have in mind the increasing recognition given by
the law to the point of view of the child himself, not only in the statutory
principle mentioned earlier, but also in decisions culminating in that of
the House of Lords in Gillick v. West Noriclk and Wisbech Area Health

Aurhori:z.s If custody is a "dwindling right"? which gives way to the
child's own capacity to rnake up his mind, then the court may also have o
recognise this when allocating custody between the a.dults.8

3 Child Care Act 1980, 5. i13{1}%; see also Review of Child Care Law
("R.C.C,L." (1985), para, 2.18,

4 Children and Young Persons Act 1969, s. 142hL

5 R.C.C.L. fop. cit.), para. 2.13 and Ch. 13,

& [1986] A.C. 112,

7 Hewar v. Bryant [1970] ! Q.B. 357, 369 per Lord Denning M.R.

b3 See Eekelaar, "Gillick in the Divorce Court" (1986} 136 N.L.J. 134,
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3.5 These matters will become still more relevant in our review of
the wardship jurisdiction, in which the “welfare principle” has been
appiied to upset decisions by parents on single issues of upbringing,9 to
award care and conirol to people who are not parents,l to place a child

in the care of a local au.ith{:n‘i'c)r,ll

and to attempt some control over
childrer who are nearing maiority.!z We shall consider the scope and
effect of the welfare principle further in Part VI, but for the moment we
can assume that it will remain the governing criterion for most if not all

of the decisions made in the jurisdictions under review here.

3.6 Even where it may be right in principle, determining what will
best serve the interests of a child is fraught with difficulty. A great deal
is already known about the growth and development of norimal healthy
children. Something is also known of the effects on that process of
various types of upheaval or dislocation in the family and recently
researchers have paid more specific attention to u:ji\r»t:m:‘.t*:.'ll3 Such
evidence can provide us with valuable informarion and pointers towards
the most desirable outcomes and how these might be achieved, but it can
never provide the whole answer. First, the outcome considerad "best" in
the long term must depend upon social and cultural values rather than
uvpon scientific judgments: it is for society to decide, for examble,
whether the child's present happiness should be put before his aduilt

character and career, and to which aspects of adulthood it attaches most

%  ReD.[1978] Fam. 185,

18 3. v. C.I197C] A.C, 668,

il Re C.B.[1981]1 W.L.R. 379.

12 ReS.W.[1986]1 F.L.R. 24,

13 For a review of the research literature, see Richards and Dyson,

Separation, Divorce and the Development of Children: A Review
{19382),
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importance. Secondly, while "there are numerous competing theories of
human behaviour ... no theory at all is considered widely capable of
generating reliable predictions about the psychological and behavioural
consequences of alterpative dispositions for a particular child“:w
scientists, therefore, will {ind it just as difficult as judges to know how to
achieve the best possible ocutcome in a particuiar case. Thirdly, the
conclusions drawn from theory or empirical observation may differ so
widely that their usefulness in terms of legal policy is difficult to
determine: a common understanding of the importance of established
attachments, for example, may lead one to argue that custody dispositions
should be final and unconditionalij and another that links with both sides
of the family shouid be preserved and encouraged to the greatest extent

possible, 16

3.7 Nevertheless we believe it necessary to devise some vardsticks
against which to judge whether proposed reforms in the law will indeed
promote the welfare of the child as the first and paramount consideration.
These vyardsticks must be applicable, not oniy in the relatively smail
proportion of cases in which there is some dispute as to the person with
whom the child is to live, but also in the much larger proportion where
there is not.17 Providing a criterion for the court's decisions is not, by
itself, sufficient to secure that first, let alone paramount, consideration is
given to the welfare of children who are involved in litigation. The whole

b4 - Mnookin, ®Child Custody Adjudication: Judicial Functions in the
Face of Indeterminacy” {1975) 39 L.C.P. 226, at p. 258.

15  Goldstein, Freud and Solnit, Beyond the Best Interests of the Child
(1973}, p. 37-39.

16 Wallerstein and Kelly, Surviving the Break-up: How Children and
Parents cope with Divorce 119303, p. 310,

17 See para, 4.1 below,
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precess of legal intervention, including the role of the court itseli, the

orders which are available to it, the effect of those orders, and the

method of deciding upor them, is equally important. We suggest that

more precise objectives for the law of custody might be formulated thus:

}

—

(i

{ii}

{iig)

{iv)

{v)

to separate, as far as it is possible, the issues relating to
the children from those relating to any remedies sought
between the parents or other adults invalved, and to give

pricrity to the former;

1o recognise and maintain the beneficial relationships
already established between the child, other children in
the family and his parents or other adults who have been
important to him and to encourage the continuation of
these relationships to the maximum extent possible in

the light of changed family circumstances;

to promote a secure and certain environment for the
child while he is growing up, in which the confidence and
security of the person who is bringing him up may be an

important element;

to protect the child from the risk of harm to his physical
or mental health, his proper physical, intellectual, social
or emotional development, or his general well-being;

to recognise, to the greatest possible extent, the chiid's
own point of view, by ascertaining his wishes and
feelings wherever practicable and . giving due
consideration to them, according to his age and
understanding;
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{vi} to ensure that, where parental responsibility is divided or
shared, the pecple concerned understand what legal
responsibilities and powers they can and should exercise

in relation to the child;

{vii} to secure that, to the greatest extent possible, the legal
allocation of powers and responsibilities reflects a state
of affairs which is workable and sensible in everyday

fife.

3.3 We recognise that it may be impossible to achieve all of these
objectives in every case. In particular, the reconciliation of aims (ii) and
(iil) in the preceding paragraph can cause great difficulty; if it cannot be
done, and they are evenly balanced, we suggest that priority should be
given to {kii).  Not only do we think this right in principle, once it has
been determined where the child will have his home; we also believe that
it is easier to predict what will promote the child's security in that home,
which should not be put at risk for more speculative long-term aims. We
nevertheless hope that the law can be so framed as to encourage rather
thar te impede the achievement of both objectives. We would also be
grateful for comments on and suggested additions to the cbjectives we

have put forward,
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PART IV

THE ALLOCATION OF CUSTODY BETWEEN PARENTS

4.1 By far the most common cccasion on which the custody of
children arises between parents is on divorce. COrders made in such
proceedings represent some 80% of the total.l The number of cases in
which the issue arises, however, is greater than those in which an
application or order is made, because before a decree c¢an be made
absolute the arrangements for the children must always be '::cmsic!ered.2
Thirty years ago only some 20,000 children were involved in divorce.3 In
198% there were 134,501 divorces and 58% of these invelved one or more
chiidren under the age of 16: in total 148,600 chiidren.z‘ However, the
number of divorces per year has remained broadly constant since 1'9805
while the child population has fal]en,6 so that the absclute numbers of

1 In 1985 approximately 90,000 custody orders were made in the High
Court and county courts, 87,000 of which were made under the
Matrimonial Causes Act 1973: see Lord Chancellor's Department
statistics set out in the Supplement to this paper {(Priest and
Whybrow, Custody Law in Practice in the Divorce and Domestic
Courts {1986)). In magistrates' courts 17,890 custody and access
orders were made in guardianship and matrimonial proceedings in
1934: Home COffice Statistical Bulletin 24/85, Table 2.

2 M.C.A. 1973, 5. 41} see para. &.4 et seq. below.

3 Royal Commission on Marriage and Divorce 1951-1955 (1956) Cmd.
2678, Chairman: Lord Morton of Henryton (the "Morton Report™,
para. 360

4 O.P.C.5. Monitor FM2 85/1, Tables i, 5b and 7. (These figures
include 755 arnulments of marriage.}

5 Although there has been an increase in 1985 due to the reduction of
the time bar on petitioning, ibid., Table 1.

3 Q.P.C.5. Monitor FM2 84/1, page 2; Population Trends 43 {1986),
Table 9, points to a levelling off of the decline in 1984 and the
beginning of an upturn but the latter may be largely attributable to
changes in the law, the effect of which is probably temporary.

&4



children involved have also fallen.7 Nevertheless it has been forecast
that, if present rateg of divorce and fertility are maintained, one in 22
children will experience their parents' divorce by the age of five, and one
in {ive by the age of sixteen; and that one in three marriages will
eventually end in c!iwarce.8 There are, therefore, a considerable number
of children whe are involved in some rearrangement of parental
responsibility as a result of divorce and the largest proportion of these are
{according to recent figures) between the ages of five and ten.

4.2 Numbers alone might appear to justify concern for the fate of
these children, However, a2 system designed for the exceptional
circumstances in which divorce used to arise is not necessarily
appropriate once it becomes such a widespread experience. it is
important to emphasise here that the proportion of cases in which there is
a contested hearing between the parties is very low, of the order of 6%.10
This still represents a large number of children,“ and the criteria

employed by the courts in determining their future are likely to affect the

7 Q.P.C.5. Menitor FM 2 85/1, Table 7.

3 Haskey, "Children of Divorcing Couples” {1983) Population Trends
31, pp. 20, 25 and "The Proportion of Marriages Ending in Divorce"
{1982} Population Trends 27, p. 4.

9 in 1984 38% of children under 16 whose parents divorced were aged
3-10, 32% were aged 11-15 and 30% were 0-4: O.P.C.S. Monitor,
FM2 85/1, Table &,

10 See Maidment, Child Custody and Divorce (1984), pp. 61-62 and the
sources therein.

11 Using the figure of 6%, approximately 9,000 children would have
begn subject to contested custody proceedings during their parents’
divorce in 1985, which approaches twice the number of children
committed to care in civil proceedings pec annum (Children in Care
in England and Wales (1983), Table A3).
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decisions made by the parties themselves in other cases.lz They will be
considered further in Part VI, The usual question on divorce, however, as
in other cases of parental separation, is how best the law can provide for
those children whose future is not in dispute,

4.3 There are two aspects of the law to consider, The first is the
role of the court and the second, the nature of the orders which the court
should make. These are closely related. If it were thought that the
court should not, in general, intervene in private family arrangements
then it might also be thought that it was not necessaty for the court to
make orders 'relating to the child save where there is an issue to resolve,
and that the orders available should reflect this minimalist appreoach. A
more interventionist policy, however, might require the court both to
initiate action and to make orders governing every aspect of the child's.

life.

A. The roie of the court

4.4 Proceedings for divorce, nullity and judicial separation are
unique in requiring the parties to submit to the court for approval the
arcangements to be made for all children of the iami!y13 vnder sixteen
and some of those who are older: those under eighteen who are receiving
education or being trained for a trade, profession or vecation, whether or
not they are also employed, and those of any age whom the court has
directed should be included because there are special circurnstances {for
example a mental or physical handicap} which make it desirable in their
awn interests.m At present, the petitioner is required to file a separate
written statement setting out the arrangements proposed for the children

12  See Mnookin, "Bargaining in the Shadow of the Law: The Case of
Divorce" {19791 C.L.P, 65.

13 As defined by M.C.A.1973, 5. 52(1); see para. 2.13.

14 Ibid., s. 4141) and (5,
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in the event of a decree being gremted.15 Under the usual procedure,
these are discussed with the judge at a private appointment after the
decree nisi has been pronounced. The judge must then declare that
arrangements have been made for the welfare of each child and are either
satisfactory or the best that can be devised in the circumstances, or that
it is impracticable for the parties to make any arrar‘agemems..16 "Welfare"
includes not only custedy and education, but also financial prcwisim;17
however, the court may sometimes be able 1o approve the arrangements
even though these matters have not vet been 1'es,c'.~l\.|'e'd.18 Alternatively,
the court may declare that there are special circumstances making it
desirable that the decree should be made absolute without delay even
though such a declaration cannot yet be made.]L9 Without a declaration,
a decree of divorce or nullity cannot be made absolute. In judicial
separation cases, the declaration must be made before the decree.zo Ha
decree is made or made absolute in the absence of a declaration, it is

void; however i the declaration was made by mistake and, for example,

i3 Matrimonial Causes Rules 1977, r, 8{2) and Appendix i, Form 4. See
further Rayden on Divorce 14th ed. {1983}, p. 535 et seq.

16 M.C.A. 1973, s. 51{1)bL
17 Ibid,, s, 21{6).

18 As to the financial arrangements not being settled: Cook v. Cook
(1978] 1 W.L.R. 99%; Hughes v. Hughes [1984] F.L.R. 70 and Yeend
v. Yeend [1984] F.L.R. 937. A declaration may be granted pending
resolution of a custody contest: A, v. A. {19791t W.L.R, 533.

19 M.CLA. 1973, s, §1{1Kch If so, either or both parties must
undertake to bring the future of the children before the court within
a specified time, s. 1{2L

20 Ibid., s 41Q1),
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not all the relevant children were named, or if undertakings given have

not been observed, the decree cannot subseguently be challenged.21
4.5 This requirement arose from a recommendation of the Royal
22

Commission on Marriage and Divorce which reported in 1956. The
Commission thought it essential that everything possible should be done to
mitigate the effect upon children of the disruption of family liie.23 They
referred to a "wealth of testimony" as to the effects on children of the
breakdown of normal family relationships, where there was always the
risk of a failure to meet fully the child's need for security and affection,
which could result in emotional disturbance and anti-social behavicur.zu
The evidence they received suggested that there could be no guarantee
that parents would always make the best arrangements for their children,
particularly at a time when their own feelings were disturbed by the
cli\.ror'::e-.25 A court confronted by an unopposed application for custody
wouid, In most cases, have little justification in refusing, yet the parents'
apparent agreement might reflect a bargain between themselves rather
than a desire to safeguard the child's interests.26 On the other hand,
parents were usually the best judges of their children's welfare and the

2}  Ibid., s. $1(3) Scott v. Scott{1977) 121 5.]. 391; Healey v. Healey
[1984] Fam. 111. Void was preferred to voidable, see Report on
Financial Provision in Matrimonial Proceedings {1969) Law Com, No.
25, paras. 45-86, and for following conflicting case authority, see

Rayden on Divorce {op. cit. at n. £5), p. 1100,

22  Seen. 3 above,
23 Para. 362

24  Para. 361,

25 Para. 366(iiil.

26 Para. 366tiiL.
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arrangements made would always be limited by what was avai!able.z?
Hence the Commission decided that a procedure was needed which wauld,
first, ensure that parents themselves gave full consideration to the
question of their children's welfare, even to the extent that they might
decide not to pursue the divorce, and, secondly, enable the control of the
court over the welfare of the children to be made more effv.et:ti\we.z8 The
Denning Committee before them had recommended that the divorce
petitions be accompanied by a statement of the arrangements for the
chi!d.29 Having being embodied in the Matrimonial Causes Rules 1947,
this proved ineffective because the matters in question were not in issue
before the cowrt and the court had no means of enforcing compliance.

The Royal Commission therefore recommended that approval of the
arrangernents for the children be made a condition precedent to obtaining
a cii\mrce.31 The possibilities of supervision or committal to local
authority care in exceptional cases were also an essential part of the
scheme,32 which was first enacted in the Matrimonial Proceedings
{Children) Act i958.33
arrangements now appears, largely unaltered, in section 41 of the

The procedure for consideration and approval of

Matrimonial Causes Act 1973,

27  Para. 371.
28  Para. 372,
2%  Final Report of the Committee on Procedure in Matrimonial Causes

(1947}, Cmd. 7024, See Murch, Justice and Welfare in Divorce
{19791, Ch. 12,

36 See the Morton Report {op. cit. at n. 3}, para. 379,
31  Para. 373,
32  Paras. 395 and 396.

33 Sections 5 and 6.
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4.6

bes-

4.7

The original aims of section 41 could, thereiore, be said to

(i} to discourage or prevent divorce;
{ii)- to ensure, by encouragement or court order if
necessary, that parents who do divorce make the

"best arrangements they can for their children; and

(iii) to identify cases of particular concern where

protective measures may be needed.

The operation of this provision has been the subject of

research and criticism.% Although we cannot reproduce the details

nere, we will inevitably draw on this very valuable work in setting out

what we believe to be the main argurents for and against the procedure.

34

Hal}, Arrangements for the Care and Upbringing of Children
(Section 33 of the Matrimonial Causes Act 1963} (i968) Law
Commission Working Paper No. 135 Eiston, Fuller and Murch,
"Judicial Hearings of Undefended Divorce Petitions” (1975} 38
M.L.R. 609; Maidment, "A Study in Child Custody” {1976) 6 Fam.
Law 195, 236; Eekelaar and Clive with Clarke and Raikes, Custody

After Divorce {1977) Family Law Studies No. 1, Centre for Socic-

Legal Studies, Wolison College, Oxford; Eekefaar, "Children in
Divorce: Some Further Data” [1932] 0.1.L.S. 63; Dodds, #Children
and Divorce” [1983] 3.5.W.L. 228; Davis, MacLeod and Murch
“Undefended Divorce: Should Section 41 of the Matrimonial Causes
Act 1973 be Repealed?" {1983) 46 M.L.R. 12i; Seale, Children in

Divorce (1984) Central Research Unit, Scottish Office; see also the

Australian institute of Family Studies, Survey of Practices: Section
63, Family Law Act 1975 {1983). For further discussion of section

47 see Matdment, {op. cit. at n. 10), Chs. 3 and 6 and "The
Matrimonial Causes Act, s. %1 and the Children of Divorce:
Theoretical and Empirical Considerations” in State, Law and the
Family Critical Perspectives ed. by Freeman (1984} Eekelaar,

Family Law and Social Policy 2nd ed. {1984), Ch. 4 and Freeman,

The Rights and Wrongs of Children (19833, Ch. 6.
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Section &1 arguments

4.3

The arguments which can be advanced in favour of the system

recommended by the Royal Commission are as follows:

(a}

The fundamental justification is the special risk of harm to all
children whose parents divorce.35 It is generally thought best for
children to be brought up by their own united parents in a stable and
secure environment.36 A process which brings that state of affairs
to an end inevitably carries a risk that the child's best interests will
not be served, and In many cases there is a possibility of more
serigus harm. At the very least, there is evidehce that many
children are surprised and shocked by their parents' separation,
having themselves been happy despite the unhappiness of their
parents, and some will persist for years in the hope that the family
will be reunited.37 These risks in themselves are sufficient to

justify special measures in an attempt to minimise them.33

35

36

37

38

For reviews of the literature, see Richards and Dyson, Separation,
Divorce and the Development of Children: A Review {1982} and
Maidment (op. cit. at n. 10), Ch. 6.

See the Morton Report {op. ¢it. at n.3}, para, 361; and in the words
of the trial! judge in a recent coniested case: "all the court can do is
to find what is second best because the proper situation and the onrly
satisfactory situation is that those who bring children into the world
should both help, together to look after them™, quoted by Oliver L.J.
in B, v. B. [1985] F.L.R. 166, 172, See also Goldstein, Freud and
Solnit, Beyond the Best interests of the Child (1973}, pp. 37-38,

Wallerstein and Kelly, Surviving the Break Up: How Children and
Parents Cope with Divorce {1930); Mitchell, Chiidren in the Middle

{1985} and Walczak with Burns, Divorce: The Child's Point of View
(1984},

See the conclusion of Davis, MacLeod and Murch {op. ¢it. at n, 38),
PR, 142-3.
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{c)

The procedure therefore ensures that the arrangements made by the
parents are subject to some cutside scrutiny, so as to identify those
cases in which the parents' arrangements could be improved.” The
whole process has been ennanced by the introduction of the special
procedure in divorce,w which has reduced the formality in the
hearings and made communication between parents and judges
easier-“ This has been coupled in many courts with an increased
use of court welfare officers who can in'vestigate, mediate and

assist in the identification of difficuit -:ases.“2

Cnce those cases have been Iidentified, the parties can be
encouraged or obliged to make more suitabie arrau'\ge.-r'."uar:ts,!“3 for
otherwise they cannot be divorced. It is, for example, usual
practice for courts to refuse to approve the arrangements where the
parties are still living under the same roof and this will ercourage
them to rescolve ancillary matters as quickly as possible, and with

the housing needs of their children cleariy in mind.“

39

40
41
42

43
4y

See the Morton Report {op. cit. at n. 3), paras. 370 and 379; Davis,
MacLeod and Murch {op. cit, at n. 34), pp. 137-9 and 145; see also
Richards, "Behind the Best Interests of the Child: An Examination
of the Arguments of Goldstein, Freud and Solnit concerning Custody
and Access at Divorce" [1986] 7.5.W.L. 77.

Matrimonial Causes Rules 1977 rr. 33 and 4#8; now in fact the usual
procedure,

Murch {op. cit. at a. 29), Ch. 13; Davis, MacLeod and Murch (op.
cit. at n. 34}, pp. [33-136 and Dodds {op, _cit. at o, 34), p, 231,

See Eekelaar ((1982) op. cit. at n. 34), and Davis, Macl.eod and
Murch (op. cit. at n. 3%}, p. 138-9.

Davis, MacLeod and Murch {op. cit. at n. 34), pp. 137-9.

Eekelaar and Clive {op. cit. at n. 34}, para. 4.4.
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(e}

L

The section also provides a valuable opportunity to identify those
children who are suffering such harm that the intervention of a local
authority or welfare officer is r!.v.&ede&:l.g'5 The fact that in
matrimonial proceedings about 500 children are committed to the
care of local authorities and about 3000 put under their supervision
annually indicates that section 41 plays a role in identifying and

protecting such a:l'\il::ln'-:n.k6

Even if compulsory measures of protection are not reguired, the
procedure provides a valuable means of help to parents who are
having difficuity with their children or with making arrangements
for themn, by putting them In touch with the appropriate social
services and other a.f_!,em:ies.l‘7

The procedure can also be used to mediate between the parties.
Where there are disputes, the requirement to appear in court can
give the judge the opportunity to suggest solutions and to assist in
reaching agreement. A judge may be able to achieve in a very

45

46

47

But see Davis, Macleod and Murch {op. cit. at n. 34}, p. 133.9,
Dodds {op. cit. at n. 34), p. 237,

in 1982-1983 there were 440 committals to care under M.C.A. 1973,
s, 43(1}  Such committals form 9% of all committals to care by
civil courts {excluding interim orders), 6% of all court committals
texcluding remand and interim orders) and 1.3% of all admissions to
care each year (Children in Care in England and Wales, {1983}, Table
A3, A similar return has been found since 1971, but between 1966
{50 orders) and 197} there was a substantial increase. D.H.S.5.
statistics show that in 1982-3 2,680 children were made subject to
the supervision of English local authorities under section &4{1) of the
1973 Act and that the total number of children subject to such
orders in that financial year was 14,877. The statistics are
discussed further in the Supplement to this paper {op. cit. at n. 1),

Davis, MacLeod and Murch {op. cit. at n. 34), p. 139-40 and Eekelaar
{£{1982) op. cit. atn. 34l
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shiort time what might take a skilled social worker several weeks.ks

Even if the parties are agreed on the basic issue of where the child
should live, the appointrment provides an invaluable opportunity to
establish desirable patterns of access and to promote co-operation
between the parents in the future. The court may be abie to secure
joint custedy and other orders for which the parties had not thought
to ask. In some courts, procedures have been devised very much
with these aims in mind, using the section far more positively than

had been originally intended.

If the law insists that the first and paramount consideration be the
welfare of the child, it cannot sit back and let this be decided by the
parents, They are likely tc be pre-occupied with their own
concerns at a time of severe emotional stress and often great
practical upheaval. Parents should at least be reminded of their
responsibilities towards their c!'iilciren.g9 This reminder also serves
to demonstrate the concern of the whole community that the well-
being of children should receive special consideration.sﬁ There is
evidence that divorcing parents understand this concern and

welcome rather than resent it. :

Such a reminder is in fact a means of enhancing rather than
undermining the responsibility of parents. The procedure stops

short of requiring an independent investigation in every case, but

43
49

50

3t

Davis, MacLeod and Murch {op. cit. at n. 34), p, 146.

See the Morton Report (op. cit. at n.3), para. 376 and Davis,
MacLeod and Murch {op. cit. at n. 34}, pp. 138 and 146,

As with maintenance agreements see Hyman v. Hyman [1929] A.C.
801 and Sutton v. Sutton [1984] I Ch. 184, 196: the court must
consider the issue on behalf of the community at large.

Davis, MacLeod and Murch top. cit. at n.. 34Y, pp. 135-6 and 138,
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4.9

informs the parents that they are expected to think of their children
as well as themselves. The arrangements which they devise can be

expected to be better in consequence.

Finally, if this reminder causes the parents to reconsider their
decision to divorce, this can only be of benefit to them, their

children and the community as a whole.52

The foliowing peints can be made in opposition to each of the

arguments in favour of the present system:

{a)

There is no conclusive evidence to substantiate the premise that
divorce is more harmiul to children than many other events which
may befall them.53 Much of the earlier research indicating adverse
effects upon the development and behaviour of children from
"broken homes" failed to distinguish the different circumstances in
which these arose.sa It is also possible that the effects were
caused as much by conflicts within the home as by the separation
when it «:n::(:m‘reci.55 Differing social expectations must now be
taken into account, as the experience of divorce in the 19505 will

56

have been very different from that in the 1980s. There are also

families in which divorce must be positively beneficial for the adults

52
53

5%

55

56

Morton Report {op. ¢it. at n. 3), paras. 33-4 and 371,
Davis, MacLeod and Murch (op. Cit. at n. 34), pp. 182-143.

Maidment (op. cit. at n. 13}, pp. 161-176 and Richards and Dvyson
top. cit. at n. 335}, especially pp. 30-2,

Rutter, Maternal Deprivation Reassessed 2nd ed, (1981), for
example, p. 131,

Richards and Dyson fop. cit. at n. 35), p. 10-11.
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and children alike, for example, in cases of \riolenece.57 Thus
although there are undoubtedly children who suffer deepiy, not only
in the short term but also for a long time thereafter, it is irmpossible
to say that these constitute such a large proportion of those who
now undergo divorce as to justify special measures for their
protection,

There is little reason to believe that the current procedures are
effective in identifying those cases in which the parents’

8 This would require a full

arrangements could be improved.5
investigation of all the circumstances in every case. The Royal
Commission considered; but rejected, a proposal that the court
should always have available an independent report upon the
proposed home and surrounding t.‘.ircum$'cances.59 The information
which is currently availabie to the court is very lis'r'lit!z:{:i.é0 The
statement of arrangements itself is a standard form which seeks to
elicit only basic facts about the children and very brief details of
custody, access and maintenance arrar:gements.61 in some cases,

perhaps inevitably, the questions are wrongly, carelessly or

57

58

59
60

61

See also Maidment [op. cit. at n. 10), p. 171 and the sources therein
and Mitchell {op. cit. at n. 37}, Ch. 55 but see Richards {op. cit. at
n 39}, esp. at p. 49,

Davis, MacLeod and Murch {op. cit. at n. 34}, pp. 137-9, and Dodds
{op. cit. at n. 34), p, 236.

Morton Report {op. cit. at n. 3}, para. 377,

Although in Dodds’ survey 76% of divorce court judges felt that they
receive all the information they want on which to make a decision

‘op. cit. at n. 34), p. 232

Matrimonial Causes Rules 1977 Appendix I Form 4, Some courts
require further information even at this early stages Davis,
MacLeod and Murch {op. cit. at n. 3%}, p. 123,
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evasively answered.62 Further the statement is usually {iled by the
petitioner on!y,63 irrespective of whether he or she has actual
custody of the children, and is completed at an early stage in the
proceedings often before proper thought can be given to the matters
in question.sq Only the petitioner is specifically regquired to attend
the appointment.65 Although both parties are sent notice of the
time and date and in seme courts respondents are encouraged to

66 Thus the judge is often

attend, overal! only a minority do so.
only able to ask questions of one of the parties. To supplement the
information given the court does have power to call for a welfare
report or for further information,67 but this appears to be done in

only 10% of _cases,es although there is 2 wide variation in practice

62

53

&4

63

66

67

68

Dodds, p. 230; Davis, MacLeod and Murch, p. 137; Hall, pp. 27-30,
37-38; Eekelaar (1982}, pp. 70-1; Seale, Ch. 2 for the position in
Scotland: all op. cit. at n. 34.

The respondent has the option of filing a statement, Matrimonial
Causes Rules 1977, r. 50,

The statement of arrangernents must accompany the petition {ibid.),
r. &{2), '

Form D84,

Dodds fop. cit. at n.34) found that both parties attended in 28% of
cases, although in the court which asked both to attend, 55% did so,
p. 230. Davis, MacLeod and Murch fop. cit. at n. 34} found a dual
attendance rate of 21%.

Matrimonial Causes Rules 1977, rr. 92{7) and 95. Davis, MacLeod
and Murch {ibid.) found that 3 ocut of 7 courts referred the names of
the parties to the probation and/or social services, as part of the
checking mechanism, p. 128-9,

Eekelaar and Clive {op. cit. at n. 32), paras. 4.4-4.6, They
conciuded that “courts take their protection role seriousiy™.
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as to the number of welfare reports,69 the circumstances in which
they are made and the purposes for which they are sought.m The
general impression is that reports are cnly obtained in unusual cases,
perhaps, where the child has some medical problem or where there
are difficulties, for example, with access.?l in some courts it is
usual for a welfare officer to be present or available but in others
this is rarely, if ever, the case.72 Further the judge may be
hampered by the lack of time.” On average most appointments
last around five minutesn and that is barely time for anything other
than a perfunctory examination to take place.” Hence it has been
said that the greatest weakness of the procedure Is that it can give
the impression of 5uperficiality.76' The changes introduced under
the “special procedure® have not necessarily been sufficient to
correct this.

69

70

71
72
73

- 75

75

76

Eekelaar and Clive {ibid.) found welfare reports in 8.2% of cases,
frequency in the courts in their survey ranging from 18.4% to 3.1%
ibid, para. 4.6 and Table 31. Davis, MacLeod and Murch and Dodds

_ fop. cit. at n. 3%, pp. 129 and 233, respectively) found welfare

reports in an average of 5% of cases.

Eekelaar and Clive {ibid.}, para, &.7; Maidment {op, cit. at n. 10},
op. 73-78; James and Wilson, "Reports for the Court: The Work of
the Divorce Court Welfare Officer” T1982] J.S.W.L. 82 and
Wilkinson, Children and Divorce (1921) for detailed discussion of the
work of divorce court welfare officers,

Dodds {op. cit. at n. 34), p. 234.
Davis, MacLeod and Murch {ep. cit. at n. 34), p. 133._

In one survey the average [isting per haif day was 22.5
appointments: Davis, MacLeod and Murch {ibid.), p. 123-4.

Ibid. and Dodds {op. cit. at n. 34}, p. 229, although the judges he
interviewed did not see time as a problem.

Dodds {ibid.}, pp. 229-30.

Hall {op, cit. at . 34), p. 38.
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{c

Even if it is clear that the arrangements are less than satisfactory,
the extent to which the judge can seek to improve them is strictly
limited. As the Royal Commission itself observed, "the alternative
to leaving the ¢hild in the charge of the parent would be to try to
find a suitable relative or friend who is willing to undertake the care
of the child or, failing that, that the local authority should receive
the child into care; and it is obvious that conditions would have to
be really bad before one of these courses could be justiﬁ.ed".77
Whnere the parents are agreed between themselvas, the court _cann’c;t
do rauch to oblige thern to change their minds, nor is it likely to be
in the child's best interests to do so. Hence researchers have
concluded that the practical power of the c.'.)urt7 sto produce different

autcomes from those proposed is very small, The evidence is
clear that in the vast majority of cases the court sanctions the
existing arrangements and very rarely is there any change \in the

. . . 79
child's residence as a result of the court proceedings. More_[over,

77
78

79

Morton Report (op. cit. at n. 3), para. 371.

Eekelaar and Clive {op. cit. at n. 34), paras. 13.29-13.30; Hall {op.
cit, at n. 34), Part 9; Maidment {op. cit. at n. 10}, Ch. 3.

in uncontested cases in Eekelaar and Clive's study the child’s
residence differed from what it was at the time of the petition in
2% of cases. In most of those the court sanctioned a change which
had occurred before the final order {op. cit. at n. 34), para. 5.3. Of
the 6% of contested cases, in only 2 {out of 39} did the court itself
cause & change in the child's residence, although a welfare report
was ordered in 53% of those cases and 62% of them were adjourned,
Of the 2 cases of change, the one was made without a welfare
report, the other was contrary to the officer’s recommendation
{ibid.}, Ch. 6, Similar results were found by Maidment in a smaller
study {OF. cit, at n. 34). A higher degree of intervention was found
by Eekelaar in his follow-up study of cases which had been referred
to welfare officers: 23% invoived court-srdered change in residence
(7 cut of 31 cases in which custody was contested at the hearing

(L1982) op, cit. at n. 34), p.76).  The data were thought to be more

reliable although the cases are 'difficult' {ibid.}), pp. 64 and 78, See
also Maidment {op. cit. at n. 10}, pp. 61-68.

%9



{d)

once the arrangements have been approved there is no practicable
means of ensuring that they are observed.so it is always open to
the parties to depart from them, whether or not the circumstances
change, and it is not easy to understand why they should not do so.
Supervision may play a part in encouraging and lmproving the
approved arrangements but it can only be made available in a small
minority of cases where there is a particvlar problem to be
resol\re{i.31

There is also little reason to believe that the procedure is either
necessary or effective to protect the few children who are at
special risk.82 Committals to care in matrimonial proceedings are
still 2 small proportion of all committals and a tiny proportion of
the children whose parents divorce._83 Any increase may weil be
accounted for by the increased availability of divorce to all sections

_of society, Many of the children so committed are already in the

care of the local authority and most others will be known to the
authorities in one way or another.su if they are not, it is probably
a matter of chance whether they are identified by means of the

20
81

32

83
84

Hall {op. cit. at n, 34}, pp. 40-41.

The number of supervision orders per annum is a matter of some
doubt: see n. 46. .

See para. 4.9{b} above and n. 3% in particular. Eekelaar and Clive
comment il the proper solution lies in committing the ¢hild 'to the
care of a local welfare authority, it is arguable that the jurisdiction
to do this already exists under the child welfare law ..." (op, cit. at
n, 34}, para. 13.25.

See n, §6.

See n. 67. See also the Supplement to this paper (op. git. at n. 1.
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£

current prcw:edure.85 In any event, these children are most unlikely
to be suffering special harm as a result of the divorce itself, but
rather because of underlying social or personal problems within the

home.,

if families need to be put in touch with social and other services,
there are several less elaborate and more effective means of doing
50.86 information and addresses could be distributed, in busier
courts officers of the local authority and [L.H.S.5. could attend, and
all parents could be offered an interview with a court welfare
officer if desired. These could be a much more effective use of
scarce resources than the investigation of every case, particularly
as this can only be done properly by using more of the court weifare
officers' time, which may be better spent in mediation and
investigation in contested cases than in pursuing further inquiries

into families where no obvious difficelties have ansen.8

The functions of mediating between parties who are in dispute and
of promoting co-cperation in the future are indeed of crucial
impertance. It may be argued, however, that they are incompatible
with the functions of a judge-.s'8 The process of mediation requires
both time and sensitivity if the agreement reached is to be genuine
and the parties are not to feel that they have been "rail-roaded” into

35

35

&7
83

A matter of "guesswork and instinct®, in the view of one judge
quoted by Dodds {op. cit, at n. 34}, p. 236.

See the suggestions of Eekelaar and Clive {op. cit. at n. 3%), paras.
13,26-27 and Davis, MacLeod and Murch {op. Cit. at n, 34}, pp, 142-
46,

See n. 42.

See Murch {op. cit. at n. 29), Ch. 13,

tol



8 s

matters are in dispute it may be inconsistent with judicial

solutions which they cannot accept or put into operation.

impartiality for the judge to express a view in an attempt to achieve
a resolution without a full hearing.go The parties are bound to feel
that the matter has been pre-judged. Furthermore, if the judge
tries to promote a particular policy or view of the best
arrangements, for example with regard to joint custody or the level
of access, this couid be thought incompatible with the requirement
that each case be judged on its own individual merits in the light of
all the circumstances.gl There is even a risk {albeit not seen to
have materialised) that particular “hobby horses" will be ridden
without outside scrutiny or a real opportunity to challer‘tge.92
Essentiaily, therefore, these functions are more suitable for skilled
welfare officers or social workers and should not be expected of
judges whose main task is to adjudicate upon disputes. There is
evidence that, while some judges take a very positive and
constructive view, others would find difficulty in reconciling such an
approach with their more usual judicial Iunctions.93

89

30

91

92

93

See Davis and Bader, *In-Court Mediation: The Consumer View"
{1985) 15 Fam, Law 42, 82.

Murch (op. cit. at n, 29, p. 216,

Hence the Report of the Matrimonial Causes Procedure Committee
(1983) Chairman: The Honourable Mrs. Justice Booth (The "Booth
Report"), para. #.132, rejected the suggestion that there be a
presumption in favour of joint custody,

Murch {op. cit. at n. 29), p. 214,

Davis, MacLeod and Murch {op. cit. at n. 34}, pp. 133-36.
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{g)

It is not clear that without the procedure parents would not act
responsibly and make perfectly satisfactory arrangements for
themseives. The Royal Commission accepted that "in the great
majority of cases parents are the best judges of their children's
welfare”, so that where they are agreed upon the arrangements,
"very strong evidence indeed would be reguired to justify setting
aside their [.)rf.)|:)os::11s.“c‘Ml The present procedure is not able to
discover that evidence or to devise suitable alternatives in all but a
tiny minority of cases. Furthermore, although leaving children
entirely to the mercy of their parents may put them at risk of
becoming pawns in the divorce proceedings, it is equally arguable
that making arcangements for the children a procedural requirement
of the divorce will put them similarly, if not more, at risk of the
parents' proposing an arrangement simply to achieve their ends
without particular regard to the interests of the children.95 In any
event, the law may be expecting too much. If the aim is to achieve
arrangements which the judge thinks "satisfactory” in as many cases
as possible, this is to impose upon divorcing parents a standacd
which may not he attained by many who are happily married.96 it
is all too easy for the courts to adopt a hypercritical attitude
towards farnilies simply because they appear in court. There is also
doubt about the meaning of the current statutory targets. If the
court certifies that the arrangements are the "best that can be
devised in the circumstances", is this better or worse than

9%

93

96

Morzon Report {op. cit. at n. 3), para. 371, and see Mnookin, "Child
Custody Adjudication: Judicial Functions in the Face of
Indeterminacy” {1975) 39 L.C.P. 226, particulariy pp. 264-3.

See Mnookin {op. cit, at n. 12).
And it is not the policy of the law that a child may be removed from

his parents simply because he would be batter off elsewhere:
Review of Child Care Law {"R.C.C.L.*) 1985, para. 15.10.
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“satisfactory®? =~ The section clearly regards this as second best, but
that is not necessarily how it will appear to the parties. And how
does either relate to the court's general duty to regard the child's
welfare as the first and paramount consideration?

The two main aims of the Royal Commission were themselves
contradictory.  Onr the one hand they wished to foster parental
responsibility yet on the other to make the control of the court
more effective. The result is an unhappy compromise in which the
parents think that the court settles the arrangements and the court
thinks that the parents do. Above all, however, it is wrong to single
cut parents who divorce as necessarily more irresponsible than
others, just as it may be wronrg to single out divorce itself as a
greater occasion for concern than many other events causing
distress or upheaval, such as the death or serious illness of a parent,
separations arising in other circumstances, or the remarriage of a
single parent, in none of which events are special measures taken.97

The law has long recognised that there is little point in preserving
the empty legal shell of a marriage and that once the relationship

_has irretrievably broken down the marriage should be dissolved "in a

way that is just to all concerned, including the children as well as )
the spouses, and which causes them the minimum of embarrassment
and humiliatior:'!.98 This objective of good divorce law is just as
valid today as when it was first postulated in 1966 and is just as

applicable to the interests of the children invoived as it is to their

parents. Section 41 has clearly {ailed in its attempt to discourage
divorce, and it has never been the policy of the law to make the

97

98

See the discussion in Maidment (op. cit. at n. 10}, pp. 161-176.

The Field of Choice {1966} Law Com. No. &, Cmnd. 3123, para. 17.
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availability of divorce depend upon the presence or interests of the
children.99 Moreover, the relief of divorce may be most needed in
precisely those cases in which satisfactory arrangements are most
difficult to devise, because of the desperate situation of the family
cancerned;  in those cases the existence of a procedure which
assumes that the interests of children are always best served by the
maintenance of the marital unit may deny them the very protection

to which they are or should be entitied,

4,10 To sum up, the evidence suggests that the procedure has not
been successful in any of its declared aims. it certainly has not
noticeably discouraged or prevented divorce, nor has it demonstrated any
clear ability to secure better arrangements for the children of divorcing
parenis thah the parents themselves would have devised. it may have
identified cases of concern that would not have been picked up by some
other agency, but such cases are very rare. Davis, Murch and MacLecd
also concluded that as a means of offering help with personal or social

problems or to mediate in disputes section 41 could be more effective.wo

its most discernible virtue appears to be symbolic and incidental.ml
Given these findings, the case for some reform of section %1 would appear
unassailable, but the direction in which it should go depends upon the

balance of the arguments presented above.

99 Time Restrictions on Presentation of Divorce and Nuillity Petitions
(1982) Law Com. No, 116, paras. 2.34-2.35 and Working Paper No.
76, paras. 84-87.

100 Op. cit, at n. 34, p. 145,

101 Indirect benefits have been found in a study of the Austraiian
equivalent, which also found that merely getting both parents
together to discuss whatever problems exist between them in the
courtroom setting can produce a speedy resolution of the issue:
Australian Institute of Famnily Studies, Survey of Practices: Section
63 Family Law Act 1975 {1983), p. 18.
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The options for reform

4,11 There would appear to be four broad options for reform:-
(i) to abolish the requirement altogether;

(ii} to improve the procedure while leaving the substance

intact;
{iii} to strengthen both the substance and the procedure; and
(iv} to modify the substance so0 as to reflect more modest
aims,

{ Abolition

4,12 in principle, section 41 could probably bhe aboiishet‘l."02

The
premises upon which it is based can no longer be substantiated and, to the
extent that the procedure is superficial or ineffective, it may bring the
law into disrepute. Abolition could, however, create the impression that
the faw no longer puts value on protecting the interests of children and we
certainly would not wish to be thought of as encouraging parents to be
irresponsible or not to consider the interests of their children when they
divorce., It is an important function of the law to provide a model of
behaviour which is generally believed to be desirable. This gives peopie
an indication of what is expected of them and a framework in which they
can negotiate between themsetves. %% Thus even a provision which has

only symbolic usefulness may be of some \falue.lm The procedure may

102 Davis, MacLeod and Murch fop. cit. at n. 34), pp. t43-5.

103  Mnookin {op. cit. at n. 12); Richards, "Post-Divorce Arrangements
for Children: A Psychological Perspective" [1982] 1.5.W.L. 133.

184 Davis, MacLeod and Murch {op. cit. at n. 34), pp. 141-2 and Dodds
{op. cit. at n. 38), p. 237.
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also give much needed protection to a few specially vulnerable children.
The Booth Committee have expressed the view that section 41 should not
be repealed unless something is put in its Diace.mj On balance, this is

also our view.

{ii} Improving the procedure

4.13 The Booth Committee have made several proposals for
improving the procedure, The statement of arrangements should contain
much fuller information about the present and proposed arrangemernts,
together with a statement of the claims made by the applicant in respect
of the chiidren.ms The respondent should be encouraged either to file
the statement jointly with the applicant or to send in his own, particularly
if he wishes to claim custody or access.lm 1n all cases where there are
children to whom the section applies, an initial hearing before a registrar
should be fixed at which, if the decree is granted, it should be possible for
the court to satisfy himself as to the arrangements propOSed.mg Thus
the arrangements for children would be considered in much more detail
and at an earlier stage in the proceedings than at the moment. These
proposals would meet some of the criticisms listed above, but they might
compound others. It would certainly be helpful if the same procedure
could be adopted throughout the country. It might also be useful if the
court could do more to put parents in touch with whatever support
services, conciliation, mediation, and social services, are available in the

a\re.‘at.109 Improving upon the indirect effects of the court's duty would

1G5 Op. cit. at n. 91, para. 2.24.
166 Ibid., paras. 4.35 and 4.37.
167 Ibid., paras. 4.37 and 4.51.
108 1bid., paras. 4.75 and 4.69.

10% Eekelaar and Clive {op. cit. at n. 34), paras. 13.26-27.
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appear & more effective use of the resources available than strengthening

its investigative functions.

(iii} Strengthening the substance
k.14 The provision could be replaced by some continental style bar
to divorce if a divorce will substantially prejudice the interests of the
children.“o Such proposals have, however, always been rejected in the
past because the effect of this on the children could be more harmiul than
divorce itself and we do not propose to consider them further here.l“
Alternatively, it might be possible to strengthen section &1 by giving the
court powers of investigation and continuing control over the child's
upbringing similar to those exercised by the court in wardship
proceedings,  This would be extremely expensive in resources and, we
think, unjustifiable piven the number of cases which can be identified as
giving cause for concern and the limited scope which the court has for

propaosing alternative arrangements.

(iv) A more modest alternative?
4,15 At the other end of the spectrum the provision could be
replaced by a mere injunction in the rules for parents to consider the
interests of their children, perhaps by stating the proposed arrangements
1o the court as part of their petition. This, however, was unsuccessfully
tried in 1947 and we accept that such aspirations need the support of
some positive duty in the court. This duty could be to identify those
children who require special protection, on similar grounds to those
iustifying the intervention of a local authority In care proceedings. This
would, however, reguire as much, if not more, investigation and

assessment than takes place at present, while carrying the unwarranted

110 In France, Germany and Belgium it is a bar to divorce if the
dissolution of the marriage would prejudicially affect the children.

i1 Seen, 99,
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implication that all children whose parents divorce are at such grave risk
of harm. A more practicable solution could be to replace section 41 with
a provision similar to that In section 8 of the Domestic Proceedings and
Magistrates' Courts Act 1978, whereby the court's duty is to decide
whether there are circumstances reguiring an order to be made. At
present the magistrates’ court decides whether to make an order on the
basis of the child's best interests. Thus the court would only need to
examine whether there is a prima facie case for an order and would not
have to express a view as to how satisfactory a solution could be
achieved., One merit of this approach is that it emphasises that the court
need not make any order at all unless the circumstances require it, and we

1z At the sarme time the formal

discuss this issue further below.
scrutiny of the arrangements could provide a valuabie opportunity to
direct services towards those families and children who reguired them. In
asserting the community's interest in the welfare of children, it would
also hope to influence the approach of the parents themselves but without
denying them the relief which may be as beneficial to the children as to

them.

4,18 Hence our provisional view is that section &1 couid be brought
into line with section B{1} of the 1978 Act. Although there is evidence
that that section cannot effectively be applied under the present
procedures available in magistrates’ domestic courts, there is no reason to
suppose that it could not be corbined with 1mpfoved procedures in the
divorce courts aiong the lines proposed by the Booth Committee. We
doubt, . however, whether there is any longer any need to apply the
procedure to chiidren who have reached 16. For many school-leavers, it
is a matter of chance whether they are employed, unemploved or on a
training programme at the time of the hearing and it is certainiy not

obvicus why the last should be singled out as in special need of attention.

112 Paras. 4.17-4.20 below.
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in practice, the court is only likely to intervene in the most exceptional
cases, as the extent of parental power over children who are old enough to
make their own decisions is now extremely limited.“3 For the rare,
perhaps handicapped, adult child who might at present be included as a
special case, it is difficulr to see how the court can help, given the lack of
any power to make orders relating to custody or care, for financial
matters can be and are dealt with independently of the duty in section 41,

B. The need for any order at all

§.17 The guestion here is whether it is necessary or desirable for
the court to make an order in every case. There are some cases at
present in which no order is made, but usually, it seems, becavse there is
a pre-existing magistrates’ court order or the child is not the child of both

parties.lm Otherwise, and sometimes even then, it is usually assurmed

that some order should be made-.l 13

413 In the past, custody orders were an important feature of
divorce proceedings simply because the father was sole guardian of a
legitimate child and the mother could only acquire parental powers and

responsibilities by court order or deed of separation.“6

As mothers
were the preferred custodians in so many cases, orders may have become
the normal practice, even where they were strictly unnecessary. This

tendency has continued, although married parents now have equal rights

113 Hall v. Hall {1946) 175 LT, 355,
11% See Eekelaar and Clive {op. Cit. at n. 34}, paras. 3.11-5.19.

115 See the Supplement to this paper {op. cit. at n. 1) ard, for example,
Laxton v. Laxton and Eaplan [1966] 1 W.L.R, 1079, a contested
case. Davies L.]. said that the court should make an order,
although the decision could be postponed here for three months.

il6 See Working Paper No. 91, Part 1 and Maidment (op. cit. at n, 10},
Ch. 5. .

no



and authority over their children. The question now arises as to whether

it should continue to be the normal practice to interfere in the status of

the parties siimply because they are separated or divorced. 7

4.19

{a)

(o}

There are several arguments in favour of the usuval practice:

As the court has a duty to oversee the arrangements made in the
interests of the children, it should ratify those arrangements by
means of court orders wherever possible; this makes it far more
likely that the arrangements will be observed and, to some extent,
preserves the court's ability to oversee them in the future, for

example when applications are made for variation or revocation.

A regime of court ordery is necessary in corder to provide security
and confidence for the éhildren and the parent with whom they are
I’u.ving.l 13 The propbrtion of relatively amicable divorces may have
increased, now that they are much more common and founded upon
the irretrievable breakdown of the marriage rather than the
commis,,sicfﬁ of a matrimonial! offence. Nevertheless, divarce is
almost always a time of great disruption and emotional upheaval and
it is understandably comiorting to have the child's situation
determined, clarified and protected by court order. There is still
acrimony between the parties in a large number of cases and the

proporticn in which there is or has been violence is remarkably

117

I8

See Cretney, Principles of Family Law &th ed. {1984), p. 402 and
Maidment {op. cit. at n. 10}, particularly Ch. 12,

See, for example, Goldstein, Freud and Solnit, Beyond the Best
interests of the Child {(1973).

il



{c)

{d)

9 120

high.!}
may be continually fearful that they will be taken away by the

The children usually live with their mother and she
father or that he will seek to interfere in their upbringing in other
ways. The children's interests cannot be well served if the person
with whom they are living and who is carrying the main burden of
responsibility for them finds that her ability to go on doing so is

threatened in such a way.

Court orders are also necessary in order to provide a structure
12 Where

the parents no longer live together, the children will normally have

which clarifies the respective positions of both parents.

to make their home with one or the other; cases in which their time

can be more evenly divided than it is at present may' increase but

122

will remain a minority for the foreseeable future. The parties

" need 1o khow where that home will be and how the children’s time is

to be divided. They also need to know what will be the children's
relationship with the other parent, whether and when he will be able
to see them and what other parental responsibilities he will be able
to exercise. Leaving matters unclear is likely to increase rather

than decrease animosity and litigation.

For as long as court orders remain the normal practice, these

advantages can be secured without the risk of increasing acrimony.

119

120

121

122

See Cretney {op. cit. at n. 117), p. 234 n, 7 and the sources therein
cited.

in approximately 30% of cases: see the Supplement {op. cit. at n. L)

See, for example, Richards {op. cit. at n. 103}, p. 148 and {op. cit. at
n. 39), p. 90,

See, for example, Maidment {(op. cit. at r, 10}, p. 261.
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{e}

&.20

if, however, it became normal practice for orders to be made only
when expressly sought and there was special reason to do so, an
application could be seen as a hostile step even between parents who

23 Even if the parent with whom the

were relatively amicable.l
children were living had good reason for seeking an order, she might
be deterred by this extra hurdle. [t would also place her in a less
favourable position when bargaining for other Ieatures of the
divorce settlement as a whole, in that she might be inclined to
concede property and financial support {even on behaif of the
children) in order to achieve a clear and secure right to custodv.lzh
i so, the children's own interests could be damaged as much as

those of their parent.

Finally, it is not only necessary that the children and parties should
know their respective legal positions. Others, in particular housing
authorities, schools and education authorities, doctors and other
health service professionals, as weli as the D.H.5.5., may need to
know with whom the child will be living and what, if any,

. . . 125
responsibility remains with the other parent.

There are, however, counter-arguments favouring a different

approachs

123 For a discussion of the conseguences of introducing statutory

preferences for certain results in c¢hild custody adjudications see
Schulmann and Pitt, "Second Thoughts on Joint Custody: Analysis of
Legisiation and Its Impact for Women and Children" (1982) 12
Golden Gate University Law Review 539, drawn on by Weitzman,
The Diverce Revolution {1985), p. 245,

124  Ibid. and Mnookin lop. ¢it. at n. 120,

125 See the Supplement {op. cit. at n. 1)
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(a)

{b}

We have already argued that the court's existing duty to approve the
arrangements shouldd be replaced with a less stringent

126

requirement. The court's ability to ensure that the approved

k27 The parents

arrangements are kept is in any event limited.
should not feel inhibited in changing their arrangements if it is
necessary or desirable to do so, it is no more practicable or
sensible to require them 10 go back 10 court every time they decide,
for example, that a child will see more of his other parent than it is
when the child changes schools or the custodial parent moves house.
Some parents probably understand this, but others may feel obliged
to clontinue the arrangements ordered by the court even if they are

united in wishing to change them.

While it is certainly necessary in some cases to provide security for
the children and the parent with whi)_m they are living, in others this
may have positively harmful effects. Where a child has a goed
relationship with both parents, the law should interfere with this as
little as possible. Qrders allocating custody and access can have
the effect of alienating a child from one or other of his parents, and
the evidence is that this is rarely what the child himself wants.128
It is always difficult for the parent with whom the child is no longer
129 This will be

exacerbated if the orders made encourage the parent with whom the

living to continue to behave like a parent.

child is living to "stand upon her rights". Nor should the law give

126
127
128

129

Para. .16 above.
See para. &.%(c} above.
See the sources at n. 37,

See para. %.32 below.
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{c)

{d)

(e

the impression that custody of children is one of the spoils to be won

or iost in the war of divorce.lg'o

The present orders available do not clarify the posi‘&ion.l31 Afthough
they could probably be improved, it is doubtful whether they could
ever be made sufficiently precise to allow parents to know exactly
where they stand upon every point about which they might disagree.
if so, it might be better to interfere as little as possible, and use
court orders simply to decide those matters which are in dispute or
to ratify the broad outlines of what has been arranged. Anything
else could be a recipe for more bitterness and disagreement.

In most cases, orders of some sort will still be desirable, There is
therefore no reason to believe that the need to make application for
one will be seen as a hostile step or place the parent who wishes for
an order in a less favourable bargaining position. 1f this were to be
the case, however, it would undoubtedly be a serious objection to

any change in the existing law or practice.

The courts' practice in allocating responsibility between parents
should be governed by the needs of the children and not by
administrative convenience. In particular, it is inappropriate for
the courts to be used as a2 means of determining questions such as
eligibility for social security benefits or local authority housing
when otherwise there would be no need for a particular order to be

made.

136G

131

Parkinson, "Joint Custody" (1981 7 O,P.T, 14, 13,

See paras. 2.3%2-2.50 above and 4,23 et seq below.
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4,21 In our view, these arguments favour a {lexible approach in
which the court does not assume that [t is necessary to make
comprehensive orders for the re-allocation of every aspect of parental
responsibility but equally is ready to make whatever orders will be most
helpful in the particular casés before it. However desirable it may be to
interfere as little as possibie in parental relationships, the security and
comfort of the child may depend upon the security and confidence of the
parent with whom the child Is living and who is carrying the day-to-day

132 There remains,

burden of responsibility, and should be given priority.
however, the question of what orders should be available and whether

there should be any statutory preference between them.

C. The ocders available

4.22 We have already seen that only two types of order are
commonly made by divorce courts at present, These are:

(i) sole custody to one or other parent {the mother in 77 per
cent of cases and the father in 9 per cent of cases)
usually with access to the other;

HY custody to mother and father jointly {13 per cent of
cases) usually with care and control to one and access to
133
the other.

The so-called "split order" in which custody was given to one parent and

care and conirol to the other is now rarely made and has, for the reasons

132 See for example, M. v. J. (1977) 3 F.L.R. 19, 26 per Balcombe J.

133 See paras. 2.34-2.50 above and, for the Statistics, the Supplement to
this paper {op. cit. at n. 1k
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explained earlier, been judicially described as undesirable.l3 4 Under the

Domestic Proceedings and Magistrates’ Courts Act 1978 and the
Guardianship of Minors Act 1971, therefore, the court cannot separate
legal from actual custody; nor can it make a joint custody order as such,
although it may allow the party deprived of legal custody to retain some
or_all of the rights it contains, apart irom actual custody, sharing them
with the custodial parent.uj In addition to this discrepancy, each of the
orders available has its difficulties and disadvantages.

Sole custody
4,23 The main difficulty with a sole custody order under the

Matrimonial Causes Act 1973 is that its legal eifect is no longer clear. It
may appear to grantl36 the custodial parent control over almost every
aspect of the child’s iife, with the specilic exceptions of changing his
surname and taking him abroad.'>”  However since the decision in Dipper

V. Dig&rns it is not clear whether:

fa) the custodial parent may exercise responsibility over each aspect of

the child's upbringing {with those tweo exceptions) unless the other

'parent applies to the c::c'aurt;139 or
134 Dipper v, r [1981] Fam. 31, 45 per Ormrod L.J. and Caifell v.

Caffell [198-’4 F L R. 169, 171 per Ormrod L.3., but see Jane v. Jane
{1983} 4 F.L.R. 712 and para. 2.2 above.

135 See paras. 2.45-2.47 above.

136 Although the diverce court's order is in terms of retaining custody:
see Forms D61 and D53 which are used by the divorce registries. A
similar form appears in Rayden on Divorce {op. cit. at n. 15}, p.
4140, c.f. Magistrates' Courts {(Matrimonial Proceedings) Rules 1280
Schedule, Form 13 "legal custody .... be given™.

137 See paras. 2,51 and 2.38 above,
138 [198t] Fam. 31.

t39 Guardianship Act, s. {1} C{. Dipper v. Dipper {ibid.} and Jane v.
Jane {1983)4 F.L.R. 712,
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(b)

{c)

{d)

&.25

she may exercise responsibility over each aspect unless the other

parent has signified disapproval, in which case she must apply to the

court;”o and

if {b) is the case, it applies only to major matters of upbringing; i

141

50, what those major matters are; and whether {a) applies to the

rest; and

in any event, she must consult the non-custodial parent before
taking major decisions, so that he may object or apply to the court

as the case may be. 142

Were it not for the observations of the Court of Appeal in

Dipper v. Dipper the answer to these questions would be governed by

whether or not the independent power of action conferred upon each

parent by section I{1) of the Guardianship Act 1973 had been made

subject to the power of veto contained in section 85{3) of the Children

143

Act 1975, It is doubtful whether this effect was ever intended,
although it may well have been accomplished,

140

14]

142

143

Children Act 1975, s. 35(3.

In Dipper Ormrod L.J. spoke of "the education of the children, or
their re%lgious upbringing or any other major matter in their lives",

{op. cit. at n. 138}, p. 45,

In Dipper Cumming Bruce L.J. said that both parents are "entitled”
to know and be consulted about the future education of the chiidren
and any other major matters® {ibid.), p. 48. Ormrod L.J. said that
“neither parent has any pre-emptive right over the other” (ibid.}), p.
45,

See para. 2.2 above.
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5.25 Following Dipper v. Dipper the effect of a sole custody order
is almost certainly to confer upon the custodial parent a power of
independent action with regard to day-to-day matters or care and
contm!,wq but it may be that the non-custodial parent has a veto power
over other “more strategic matters™. Yet if it were thought appropriate
for each of united parents to be able to take decisions about the child
without reference to the other, it must in some cases be even more
appropriate for a sole parent to do so. The number of marital
breakdowns in which one spouse has behaved in such a way as to call in
question his fitness 1o play a large part in bringing up the children should
not be underestimated.mj Alternatively, he may be uninterested,
irresponsible, or so nhostile that he would be likely to exercise a veto
power in a way which made Bife extremely difficult for the child and the
custedial parent.  They cannot be expected 1o go back 1o court every
time a decision has to be taken about wmatters in dispute. As we have
already z‘.aid,m6 where preserving the stability and security of the child's
home conflicts with preserving every aspect of the legal relationship with

his other parent, the former should prevail.

4,26 Even in these cases, however, it may be appropriate for the
non-custodial parent to maintain a voice in some matters, whether by way
of veto or by way of a requirement of consent. The latter appreoach is
already taken with respect to changes of surname and taking the child out
of the country, These may be the most irmpertant, in that each can have
a particularly serious effect upon the relationship between the child and

his other parent. The courts appear more prepared to approve a move

144 1In Caifell v, Caffell [1984] F.L.R. 169, 171, Waller L.J]. said that
"the mother who has the care and control and is mainiy responsible
for the daily upbringing of the two children should have custody™.

45 Seen. 119,

146 Para. 3.8 above.
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147

abroad, which can seriously disrupt contact between parent and child,

than to sanction a change of s.umame,”‘8

which need have no such effect,
although it will be open to the child to adopt whatever surname he likes
when he comes of :age.m9 There are obvicus advantages in spelling out

. in the order itself those matters over which the non-custodial parent is to
retain some control and the method of that control.  Indeed, this is one
advantage of the provision for sharing specified rights under the 1978 and
1971 Acts.

Access

4,27 Whatever the arguments in favour of giving the custodial
parent independent power of action, there are also arguments in favour of
pteserving the relationship between the child and the non-custodial
parent.l50 The usual means of doing this is an access order, which will
be granted unless it is cleacly contrary to the child's interests. Numerous

5tudies,15 k

however, testify to the problems which access can cause, for
both of the parents and for the child, and it is known that there are far
more disputes, and far greater difficulties of enforcement, in access than

in custody itself. The studies also reveal a tendency for access to

147 Poel v. Poel [1970] 1 W.L.R. 1469 and Chamberfain v. de la Mare
{19321 4 F.L.R, 434,

158 W. v. A. (Child: Surname}[198t] Fam, 14,

149 He may change his name informally below that age but at 16 may
enrol a deed poll evidencing his change of name, Enrolment of Deeds
(Change of Name) Regulations 1983 5.1. 680.

150 Wallerstein and Kelly (op. cit. at n. 37); Leupnitz, Child Custedy: A
Study of Families After Divorce (1982); see further Maidment {op.
cit. at a. 10), Ch. 10 and the sources therein.

151 See, most recently, Maidment {ibid.); Richards {op. cit. at n's. 39
and 103); Eekelaar {{198%)op. cit. at n. 34Y, pp. 70-72; Wilkinson
{op. cit. atn. 70), Ch. 45 Mitchell {op. ¢it. at n. 37), Ch. 6.
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diminish, often quite gquickly after the divorce, and in a substantial
groportion of cases it ceases altogether within two or three years of the

separation. 152

4,28 In earlier studies, more attention was given to the problems
which access might bring to the custodial parent and to the chi!d.153 it
can revive unhappy memories of a marriage she would like to forget.
Both parents may be temnpted to renew hostilities through their
children.lsq There may be resentment that the non-custodial parent is
better-off, ar is able to provide treats and gifts, while the custodial
parent carries the day-to-day burdens alone. Regular arrangements may
cause inconvenience, while irregular arrangements or those which are not
kept will cause disappointment and upset. The custodial parent may see
only the immediate unsettling effect on the child and {ind the more

speculative long-term benefits difficult to appreciate.

4.29 From the child's point of view, there Is no doubt that access

can be unsettling and ui:;settilr';g.[55 Children are cften unaware of the

152 Maidment (ibid.}, p. 238-9, referring to Maidment {op. cit. at n. 34},
Eekelaar and Clive (op. cit. at n. 34}, Murch {op. cit. at n. 34}, For
experience elsewhere see Ahrons and Sorenson, "Father-Child
involvement” in Cseh-3z2ombathy et al {ed), The Aftermath of
Divorce - Coping with Family Change, An Investipation in Eight
Countries {1985},

153 Maidment (ibid.), p. 236 and sources therein cited; see also
Maidment, "Access Conditions in Custody Crders" {1975 2 B.J. Law
and Soc. 182, pp. 185-147,

154 1t has been found that children under sole custody arrangements may
be more prone than joint custody children to being used in parental
power games, for example in the withholding of support and access:
Grief, "Fathers, Children and Joint Custody" {1979} 4% American
Journal of Orthopsychiatry 314,

i35 See the sources at n. 37 and n. 151.
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, problems in their parents’ matriage and feel let down or abandeoned when
one of them goes. Loyalty conflicts can easily arise, having adverse
effects on the relationship with both parents. They may be subject to
spoken or unspoken pressure from either parent and can eventually react
by refusing to see the non-custodial parent at all. Hence it has been
argued that children have such difficulty in maintaining positive
relationships with both parents that "the non-custodial parent should have
no legally enforceable right to visit the child, and the custedial parent
should have the right to decide whether it is desirable for the child to

have such \risits."156

4.30 The more general view, however, is in accordance with that of
Latey 3. in M. v. M. (Child:_Accessi:'>’

... where the parents have separated and one has the care of
the child, access by the other often results in some upset in
the child. These upsets are usually minor and superficial.
They are heavily outweighed by the long-term advantages to
the child of keeping in touch with the parent concerned, so
that they do not become sirangers, so that the child later in
life does not resent the deprivation and turn against the parent
who the child thinks, rightly or wrongly, has deprived him, and
so that the deprived parent loses interest in the child and
therefore does not make the material and emotional
contribution to the child's development which that parent by
its companionship and otherwise would make."

Thus it will benefit the child to continue to have two parents; not to feel
that one has abandoned or been denied to him; to know properly rather
than to fantasise about the other parent; to learn to live in two different

househoids and to cope with and enjoy two different sets of relations and

156 Goldstein, Freud and Solnit {op. cit. at n. 36), p. 38; c.f. Richards
and Dyson {op. cit. at n. 35}, p. 64 and Richards {op. cit.-at n. 39}

157 [1973]2 Al E.R. 81, 88,
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expectations: to enlarge rather than confine his experiences. Such
evidence as there Is supports the view that continued contact is

associated with the best long-term outcomes for the child, 138

4.31 However convinced we may be of the benefits of continued
contact, it is difficult to know how best the law can encourage it. The
children who benefited from it might have done so whether or not there
was a legally enforceable right to access, because of positive attitudes in
both parents. Without such attitudes, the law is often powerless. If the
custodial parent, or the children themselves, are implacably opposed,
there is little the court can do unless a change of custedy is a realistic
alternative.ljc} Perhaps more important, there is at present nothing the
court ¢an do to require the non-custodial parent to keep in touch. Despite
these difficulties, we believe that the law should continue to recognise, in
appropriate cases, the right of a2 non-custedial parent to continued
contact with his child, if only to set standards for the whole family. We
would welcome suggestions as 1o what further steps could be taken to
persuade both parents of the merits of this,

4,32 In part, this depends upon why so many non-custodial parents
iose 'ccol.:ch.160 There are many reasons about which the law can do fittle.
For example, socme may be uninterested. Others may believe, wrongly,
that ¥ they do not see their children they will not have to pay
maintenance or, conversely, that if they are not paying maintenance they

are not entitied to access. Some are inhibited by the considerable

158 Richards and Dyson {op. cit. at n. 33}, sources at a's. 156 and 151,
Murch fop. cit. at n. 29% and Ahrons and Sorenson {op. cit. at n.
152y

159 See para. 2,57 above.

16G  See particularly Richards {op. cit, at n. 103} Murch {(op. cit. at n.
29, Ch. &,
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practical difficulties involved, particulariy if they have moved to another
part of the country or cannot arrange for staying access or are in
financial difficulties. Above all, perhaps, the exercise of access itself can
be difficult and painful for the non-custodial parent. It is hard to
maintain a parent-like relationship with a child who is only seen from
time to time, the more 30 the shorter or less frequent the access is or if it
cannot take place in the parent’s own home. This can produce the
unnatural “Father Christmas” syndrome, in which the relationship does
indeed depend upon treats and gifts. Paradoxically, therefore, the more
the non-custodial parent cares about the child, the more painful access
may become; the more, indeed, he may be tempted to believe that it is
better for the child if he keeps away.

4.33 There may be two ways in which the law could make a greater
contribution towards solving these problems. First, there is at present
little or no guidance as to what constitutes “reasonable access®. To
devise guidelines would be a task of some difficulty, for there is a great
diversity of proiessional opinion on the malt'cer.161 There is also a risk of
interfering unnecessarily in arrangements which the family have made to
their own satisfaction. However, there may be a tendency to assume
that if access is not working well, it should be rvz‘.-dl.K:e':j,‘!62 whereas some
of the factors mentioned earlier would point in the opposite direction.
Provided that the parent with whom the child is not living is not tempted
to carry on the marital battle by putting pressure on the child, they are

161 Cf. e.g. Richards and Dyson {op. cit. at n. 33} pp. 52-53 and Justice
Report on Parental Rights and Duties and Custody Suits (1975}, p.
54; in Norway, there is an express preference for visits once a
week, one aiterncon a week, every second weekend, two weeks in
the summer holidays and during Christmas or Easter holidays, see
Moxnes in Cseh-Szombathy {op. cit. at n. 152), p, 202.

162 See Richards {op. cit. at n. 39X

124



more likely to maintain a healthy parent child relationship the more they
see of one another, and this could apply most strongly to younger children
who have more difficulty in appreciating abstract relationships and

retaining them during separatian.163

.34 Secondly, the law might do more to recognise the continued
parental status of the parent during access, so that he does not feel
inhibited in exercising the normal responsibilities of care and control.
One means of doing this, which is becoming increasingly popular, is the
joint custody order.

Joint Custody
4.35 A number of factors have contributed to the rise in popularity

of joint custody orders in this country and elsewhere. First, there has
been an increasing recognition that the task of bringing up children is not
the exclusive responsibility of one parent but a shared responsibility of

them both.lsq if this is the case in fact, then it shouid also be the case
in law.
4.36 Secondly, for the reasons already given, it is widely thought

that continued contact with both parents is the best way of promoting the
children's welfare. If so, joint custody may encourage the parent with

163  Which could explain why they seem to suffer more rather than less
from a maritzl breakdown: see Wallerstein and Kelly {op. cit. at n.
7. '

164  For a review, see Rapoport, Rapoport and Strelite, Fathers, Mothers
and Others (1977}
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‘whom the children are no longer living to play a greater mie.165 it

avoids the "public acknowledgernent and notice that the role of the non-
custodial parent is expected to be redm:eci".l66 At the very least, it
should improve his position during access and perhaps his willingness to
exercise access at all. [t avoids the hurtiul "winner takes all* impression

which a sole custody order may give.m?

.37 Thirdly, the increase in divorce, its relative acceptability and
the wider range of circumstances in which it may be granted have perhaps
increased the number of cases in which there is the possibility of close co-
operation between the parents following their divorce. These facts may
also have contributed to the view that the "once and for all" disposition
which was appropriate when divorce was a rare {and perhaps a shameful}
event is no longer appropriate when it is the experience of so many
.children. They should be able to feel that their -lives have been disrupted
as little as possible by their parents’ separation.

165 Caffell v. Caffeli [1984] F.L.R. 169 and Hurst v. Hurst 119853 F.L.R.
867. Support for this proposition may be found in Wallerstein and
Keity {op. cit. at n. 37); Leupnitz {op. cit. at n. 153} Roman and
Haddad, The Disposable Parent: The Case for Joint Custody (1978
see further Parkinson {(op. cit. at n. {30}, Maidment {op. cit. at n.
10} pp. 262-265, and Cseh-Szombathy {op. cit. at n. 152, pp. 175
and 21%,. As to the applicability of American research in this
country see Richards and Dyson (op. cit. at n. 35), pp. 10-11,

166 Richards (op. cit. at n. 103}, p. 148,

167 Some non-residential parents clearly value the joint custedial status,
Leupnitz {op. cit. at n. 1507 p. 40. Some custody disputes may be
caused by the perceptions of divorcing parents: custody terms may
have the potential to "discourage parental co-operation and increase
the likelihood of conflict”™  Patrician, "Child Custody Terms:
Potential Contributers to Custody Dissatisfaction and Conflict"
(1984) Mediation Quarterly %1, 54. See aiso Chapman, "Custody"”
{1985} } N.Z. Law Bulletin 30,

126



4.38 This may have been further encouraged by the reduction in the
relevance of matrimonial fault, both in the ground for divorce and in the
allocation of custedy in disputed cas._es.mg There is an understandable
desire to treat each parent equitably, and in some cases perhaps to award
joint custody as a "consolation prize™ to the parent, usually the Iather,
with whom the children will no longer be living. In one smdy169 it
appeared that joint custody was more commonly awarded where custody
had originally been contested. Although this Is probably less so today, it
may be a tempting means of achieving a settlement, which in itself can be
in the best interests of children who would otherwise suifer from the

delay, uncertainty and bitterness engendered by a contest.

4.39 In England and Wales joint custody commonly means that legal
responsibility for taking "strategic" decisions as to the child's upbringing
is shared, while one parent has day-to-day care and control and the other
has access. The strict legal effect is to render section 833 of the
Children Act 1975 undoubtedly applicable, so that over the matters not
contained in "care and control" either party may act unless the other
signifies disapproval. Both parents are thus deprived of the totally
independent power of action which they may previpusly have enjoyed
under the Guardianship Act 1973, put the parent without care and control
acquires both a decision-making power and a veto power which he would
not otherwise have had, Although such orders snould usualiy be made
only where there is a reasonable prospect of co-operation between the

parties, courts do not always insist upon rhislm or upon the consent of

163 .For example, Re K, [1977] Fam. 179.

169 Eekelaar and Clive {op. cit. at n. 34), para. 6.6; Caffeil v. Cafiell
{19341 F.L.R. 169 could be an example.

170 Jussa v. Jussa [1972] ! W.L.R. 881, as interpreted by the Court of
Appeal in Caffell and Hurst {op. cit. at n. 185
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both pawa-nts..171 Ioint custody orders are not, however, desirable where

there is a potential for conilict which could put the child at risk.}”?

&40 Although these orders have gained in popularity in some parts
of the country {largely in the south), in others (largely in the north) they

are still quite reu-ef_”’3

The attitudes and expectations of courts, legal
practitioners and the'parties themselves must play some part in this. In
any event, these orders clearly have disadvantages. The main benefit
appears to be purely symbolic, in recognising the continued parental
status of the other parent. But this is not a genuine sharing of parental
responsibility, for all the major burdens of looking after and bringing up
the child are still carried by the parent with whom the children are living.
To the extent that it may encourage the other parent to interfere in day-
to-day matters it is cbviocusly undesirable.”u_ Lack of clarity about the
division between "strategic" and "day-to-day" matters can only make this

worse,

171 R.v. R.[1983]1 C.L.Y, 336,
172 Jane v. Jane {1983} 4 F.L.R, 712,
173 See the Supplement {op. cit. at n. 1.

174 Schulman and Pitt (op. cit. at n, 123); Wilkinson {ibid.}, pp. 34-33;
Brophy and Smart, Women-in-Law: Exploration in Law, Family and
Sexuality (19853) Ch. 5. Research seems to point to the promotion
of co-operation rather than conflict through joint custody: Leupnitz
fop. cit. at n. 150} p. 150; Maidment {op. cit. at n. 10), p. 261, 266,
c.f. Weitzman {op. cit. at n. 123}, p. 255-256. Similacly
disagreement exists as to relitigation rates following joint and sole
custedy orders: Ilfeld et al, "Does Joint Custody Work? A First
Lock at Outcome Data of Relitigation® (1982} 139 American Journal
of Psychiatry p. 62 c.f, Weitzman {ibid,). However it seems clear
that hostility at the time of separation and divorce need not rule out
“successful joint custody: Parkinson {op. cit. at n. 130), Goldzband,
Consuiting in Child Custody (1982}, p. 35.
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/3 | Furthermore, it is in many cases almost impossible to separate
strategic decisions from the day-to-day responsibilities of care and
control. If the parent with whom the children are no longer living is able
to play an equal part in deciding where they shall go to school or to
church, it is the parent with whom they live who will usually have to put
this decision into practice, by taking the children there or insisting that
they go. Ewven “strategic® responsibilities cannot in practice be exercised
without also having care and control of the child, There is thus a
considerable danger that joint custody will becorne either “power without

responsibility” or, what may be worse, responsibility without power,

842 Research indicates that the majority of joint custody orders
result in the mother taking care and control where otherwise she would
have obiained sole custv:)dy.l7j The traditional division of responsibility,
in which the mother carries the day-to-day burden but the father is able
o exercise some control over how this is done, may thus be perpetuated.
Yet the more popular such orders become, the more difficult the mother

may find it to resist one even when it is not so appropriate in her case.

5.43 Finally, there are still cases in which the needs of the child
and the custodial parent to feel secure and free from even the unlikely
threat of interference must be put before the symbolic advantages of
joint custody, even if this also increases the risk of the child and the non-

custodial parent losing touch with one another,

Shared custody
G448 The objections to joint custody according to the mode!l in

England and Wales might not apply so strongly were care and control

175 See the Supplement (op. cit, at n. i) and for California, Weitzman
lop. cit. at n. 123} p. 253 and more generally Ahrons and Sorenson

fop. cit, at n, 152},
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itself to be shared or more .evenly divided, In the United States of
America, the reaction against divisive custody dispositions which give the
non-custodial parent "little chance to serve as a true object for love, trust
and identification since this role is based on being available on an
uninterrupted day to day basis",”6 has been answered by a movement
towards joint physical custody which zims to provide ™hat physical
custody of the children somehow be shared in such a manner as to ensure
frequent and continuing contact between the children and both
parents".”? There ‘has been much research, albeit of limited general
applicability, which points to the success of joint custody after divorce in
providing for emotional centinuity and a network of support for
childrer‘t."78 Some States have therefore enacted a presumption in
favour of joint custody, which includes joint physical custody, which can

on occasions be applied irrespective of the wishes of the |:aa.nants.l79

.45 We see the force of the arguments in favour of joint custody in

the sense of sharing the benefits and burdens of being a parent.lao

176 Goldstein, Freud and Selnit (op. cit. at n. 36}, p. 38.
177 Goldzband {op. cit. at n. 174}, p. 34,

178 See Johnston, "Shared Custody After Parental Separation” [1982]
N.Z.L.3. 8; Ahrons, "The Continuing Co-Parental Relationship
between Divorced Spouses" {19813 51 American Journal of
Orthopsychiatry 415; Leupnitz {op. cit. at n. 152) and Maidment {op.
cit. at n. 10), Ch. 11,

179 E.g. California Civil Code 84600, 4600.5 and Welitzman (op. cit. at
n. 1233, Table C-7; under New Zealand law, joint custody means
joint physical custody: Johnston (ibid.). Shared care and control is
also relatively common in some Scandinavian countries: Moxnes {op.
cit. at n. 152), —

180  As one father said "it's a lot better to have 10G percent of the
responsibility 50 percent of the time than 50 percent of the
responsibility 100 percent of the time", quoted in Leupnitz {op. cit.
at n. 150), p. 43, .
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However, although on occasion it may be difficult to distinguish from sole
custedy with liberal staying access,ml it seems that shared care and
control is most exceptional on thils side of the Atlantic. There are strong
doubts as to whether joint physical custody in the American sense is
generally practicable. It particularly relies on the feasibility of jeint
child care to which society is not generally gearl&d.l82 Also the
imposition of joint custody in cases where one parent is reluctant may
cause much stress and practical difficulty for the child and ;)art‘:nt‘s..ls3
For some children the dividing of time between two homes may be against
their best interests,ls# particutarly if it involves switching between
schools and friends. A child who moves between two families may not
regard himseli, or be regarded, as a full member of either. For his
parents, running two homes may duplicate expenditure and add to their
financial problems. It has thus been argued that it could lead o
decreased maintenance for the mother, whose fixed costs nevertheless
remain as high as #f she had sole custody.lgs Finally, if the sharing does
not turn out to be equal the order may be little different from joint

custody in the English sense.

181 See Goldzband (op. cit. at n. 17%), p. 35 and Steinman, "The
Experience of Children in a Jeint Custody Arrangement” (1981) 51
American Journal of Orthopsychiatry 403,

182 Brophy and Smart (op. cit. at n. 174); Roman and Haddad fop. cit.
at n. 165},

183 Steinman {op. cit. at n. 181} Lewupnitz {op. cit. at n. 130} and
Goldzband {op. cit. at n. 1740,

184  See, for examole, R. v. R, {1986} The Times, 28 May 1986.
185 1t is sald that joint custody arrangements permit fathers to seek
lower levels of child support.  Hence an income-sharing rather than

a cost-sharing scheme for calculating child support is advocated:
Weitzman fop. cit. at n. 123}, p, 361, 391-395.
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&.46 In conclusion, most commentators have warned of the need to
approach each custody decision case by case, and therefore that the case
for a legal presumption in favour of joint custody has not been made
0ut.186 Further, research has not pointed out what marks an appropriate
case lor joint custody: conflicts between parents at the time of the
divorce does not mean that ioint custody is unworkable and the degree of
co-pperation between parents is not necessarily the same before and after

a divorce. 187

The options for reform

4.47 Some reform is clearly required, because of the uncertainties
surrounding the existing law of custody under the Matrimonial Causes Act
and the discrepancies between that Act and the other enactments. There

appear to be threge main options:-
{i3 to leave the courts a completely free choice;

(i to provide for essentially the same orders as at present

but to clarify their effects; and
(iii} to attempt a new approach.

{i) A free choice i .
L.48 The court in all jurisdictions might simply be given power to
make such order relating to the parental powers and responsibilities as it

sees _iit.188 This would retain both the generality and the flexibility

186 S3ee, for example, Steinman {op. cit, at n. 81

187 Ibid., Goldzband {op. cit. at n. 174), p. 36, auoting Benedek and
Benedek and Ahrons and Sorenson {op. cit. at n. 152) pp. 183-134;
see also Rlcnards fop. cit. at n. 39), Dp. 27-90.

1288 See Law Reform (Parent and Child) (Scotland) Act, s. 3t1h  This s
also the position in Maine,
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hitherto achieved under the Matrimonia! Causes Acts. Unfortunately, it
would carry exactly the same risk of uncertainties arising as has happened
under the present law. Furthermore, courts would in practice have to
devise common forms of order, and it would be difficult for them to

achieve both clarity and consistency in their effects,

{ii) Clarifying the present orders
4,49 Under this model, the present doubts and inconsistencies would
be removed, but the options would remain breoadly those discussed above.
Thus the court might order:

{a} Sole custody

This would give the custodial parent power and responsibility over
every aspect of the child's upbringing save any matter expressly
dealt with in the order {such as taking the child abread or changing
his name). The other parent would always be able to apply to the
court if he disagreed with any decision, and the order might specify
matters of which the custodial parent had to keep him informed
(such as changes of address or schooll

() Joint custody, with sole care and control
This would give one parent power and responsibility over the child's
everyday life, but would give them both power and responsibility
over certain long-term matters; it would be desirable for the law to
clarify which matters feli into which category, and this might pose
- difficuities; it would also be desirable to spell out whether each
retained an independent power of action or was subject to the
other's veto on long-term matters; once again the order might
specify matters on which each had to keep the other informed or on

which consent of the leave of the court was reguired.
{c}  Joint custody, with shared care and control

This would be as above, but the child would divide his time between
the two, either as agreed between them or as specified by the court
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{although if such specification were required, it is perhaps unlikely
that the order would be appropriatel. Alternatively, the court
might make no order at all; however, in the aftermath of diverce,

some couples may find rerms such as *joint custody” reassuring.

(dd  Access

Along with orders (a) or (b}, but not {c), the court might also order
that the child be permitted to see, visit or have such other contact,
as the court may specify with the parent with whom he is not living.
The ordér could be phrased in this "child centred" rather than
“parent centred” way. We invite views as to whether further
guidance on what is "reasonable” should be given, either by the law
or by the court in appropriate cases; the latter could be done by
ihdicating whether day-time, overnight or staying visits were
reasonable, or by suggesting a minimum or maximum within which
the parties might seek to make their arrangements; it could,
however, be difficult to do this without hearing more evidence than
is at present usual in uncontested cases, so that the dangers of pre-
judging might outweigh the advaniages of setting a framework for
the parties’ own discussions.

4.50 There are many advantages in this approach. The old “split
crder" would not be revived, but the court would have a range of cptions
to meet the many different circumstances which can arise. Terms which
are now "well enough" understood, despite their technical uncertainties,
couid be retained and clarified. Legal and actual custody, as defined by
the Chitdren Act 1975, would, however, be replaced by the terms as
described above. There would be no presumption as to which was most
appropriate in any one case, and thus any pressure on the parent with
whom the child is living for most of the time would be kept to a minimum.
Spelling out the options in the legislation might, however, provide some
incentive for those who do not currently consider alternatives to sole
custody to do so, On the other hand, the disadvantages of “joint custody”
would remain essentially untouched and confusien might be caused by

giving siightly new meanings to current terms.
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{iii) A possible alternative
&.51 It may be a mistake to see custody, care and controi and
access as differently-sized bundles of powers and responsibilities in a
descending hierarchy of importance. A parent who is exercising access,
for whatever period of time, must have all the responsibility of someone

189 If, for example, a child spends the weekend with

with actual custody.
his father on an access visit his father {and also the father's new wife if
he has one) will have full responsibility for and power to decide what the
child eats, when he goes to bed, whether and where he goes to church,
what he does with his time, to summeon medical artention in the event of
an accident or iliness, and so on.  The legal efiect of the mother's
disapproval of any of these things is uncertain and could only be resolved
by returning to court.wo Cbvicusly the range of powers and
responsibilities will vary according to the period of time involved, but for
s¢ long as the child is with the parent that parent will have all the‘day-to-
day care and control status that the parent with "custody" or "care and
conirol” has when the child is with her. Perhaps, therefore, the division
of responsibility between parents with custody and care and control or

access, respectively, is temporal rather than qualitative.

4.52 If this is right, the arrangement Is more one of "time sharing”
than an allocation of specific bundles of powers and responsibilities to one
or other. There is some support for this approach to parental
responsibility in the views of Lords Fraser and Scarman in Giliick v. West
Noriolk Areg Health At.n:hcarity,l91 to the effect that a parent's rights

flow from his duty to protect the child and thus arise primarily from his

189 Children Act 1975, s. 87(1) and {2).
190 See para. .23 above.

191 [1986] A.C. 112, 170 per Lord Fraser, 184 and 185 per Lord Scarman.
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phys_ical custody, rather than parental status as such. = The task of the

court could therefore be to decide, in general terms, the allocation of the

child’s time between his parents, each of which should have care and

control while he is with them,

4,53

There are several advantages in regarding post-divorce

arrangements in this light:-

{a)

(b}

{c)

{d¥

it would not be necessary to make invidious allocations of powers
and responsibilities between parents. It need not be suggested that
one parent is better or more {it than the other, sirply that the child
is able to spend more time with one ot the other.

implicitly, there may be some encouragement towards a more equal
distribution of time and with it the day-to-day responsibility for the
child, We believe that such arrangements should be encouraged
where they are desired by both parents, although they should never
be Imposed upon the unwilling.

The upgrading of access should in any event reduce some of the
difficulties faced by the parent who is exercising .

Parental powers and responsibilities would be given substance by the

fact of care and control. I we are to think in terms of parental

responsibilities rather than parental rights, as we think we
2 N ceps

shou]d,lg and accept that such responsibilities are difficuit to

exercise properly in the absence of care and control, power and

responsibility should go hand in hand and largely "run with the

192

See Iliegitimacy (1982} Law Com. No. 118, para. 4,13 and Working
Paper No. 91, para. [.11.
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{e)

4,54

child®, This should be preferable to the current type of joint
custody order in which one parent has physical care and contro! but
the other has some ill-defined powers of intervention or decision.

Each parent would retain his parental status and with it his power of
independent action, just as each has {or at least should have) during
marriage. In the event of a dispute, recourse could be made to the
court, again just as it can by parents during their marriage.

However, there will always be some matters in respect of

which this cannot provide the complete answer. Questions which can

arise independently of care and control are 1o some extent already dealt

with by statute or rules of court:

{a)

(o}

Change ¢f surname and leaving the country require consent or leave
of the court, unless the court has directed otherwise. [t might be
considered whether a consultation and veto power were not rore
sensible in each case, but these are matters which may be so

tmportant that positive consent is appropriate.

The reguirement of agreement to adoption is unaffected by divorce

or the reallocation of custody, although in certain circuemstances it

193

may be dispensed with. it may however be questioned whether

the same should not also apply to the gualifications for
custodianship. Certainly the matter should be considered in the

context of third party rights generally.l%

193 Children Act 1975, 35. 12 and 14,

194 See paras. 5.20 - 5,26 and 5.35 below.
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{c) The policy of the Marriage Act 1949 seems to be to remove the

power to consent to marriage from the non-custodial parent but to
preserve it where the child's time is divided between the pantmts.l‘i’5
This matter could perhaps be dealt with in the court order rather
than the statute, 50 as to preserve the parent's power in appropriate

Cases.

(d} The parents' rights and duties in relation to state education are
coverad by the Education Acts, and are not expressty affected by a
custody order,l% although it seems that some education authorities
are willing only to deal with the custodial parent unless there is a
joint custody order. Once again, this matter need not be affected
by a court order, unless dealt with expressly, Where private
education is concerned, the power of the purse is usually sufficient
to ensure that the other parent is consulted, but in aporopriate cases

this could be expressiy provided for in the order.

4.55 In our view, the sensible methed of dealing with each of those
decistons which can arise irrespective of care and control is by individual
express provision appropriate to the matter in question. This would leave
each parent and third parties knowing exactly where they stood, It would
also, on some if not ail matters, aliow the court's order to be tailored to

meet the needs of the individual case.

195 See para. 2.52 above.

186 Although "parent" is defined in s. 114{1} Education Act 1944 as
including a guardian and everybody who has. the actual custody of
the child the parents' duty to secure the child's education is not
limited by the fact that the child is not living with the parent or is
in the actual custody of someone eise: Renpie v. Boardman (19i4)
111 LT 713 and London School Board v. Jackson {1881} 7 GBD 502,
and either parent may be liable, whether or not they are living
together: Woodward v. Oldfield [1928] 1 KB 204 and Plunkett v.
Atker [1954T1 OB 420.
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4,56 There may be no other matters which require to be dealt with

in this way, but there are at least two possible candidates:

{a) In some, but by no means all, cases it may be appropriate to require
consent or permit a veto upon changing the child's religion. In
practice, however, It is particularly difficult to separate religious
observance from care and control and if the dispute is sufficiently

serious the matter will have to be decided by the court in any event.

(b} [t may, very occasionally, be appropriate to preserve the power to
consent to serious redical treatment, perhaps in cases where the
parent with care and control has religious objections to blood
transfusions or operations. It is less easy to see how a power of
veto, over and above the usual power to refer disputed Guestions to
court, could be beneficial, as the treatment should in any event be

medically indicated in the best interests of the child.w?

&.57 Under this model, therefore, the equality of parental powers
conferred by the Guardianship Act 1973 would be preserved or, to the
extent that it has been modified by the Children Act 1975, restored. The
normal order on divorce or separation would allocate only care and
contrel as appropriate in the particular case, Any restrictions,
qualifications or conditions upon the exercise of parental responsibilities
during care and control would be dealt with by statute or spelled out in
the order. We do not doubt that there will be cases where it will be
appropriate for a parent to have care and control only for limited periods
of time and on condition that he or she does not interfere, for example,
with the child’s established habits of religious observance or medical
treatment or deliberately flout the other parent's wishes in respect of
some particular matter.

197  Gillick v. West Norfolk and Wisbech Area Health Authority [1986]
A.C LE2,
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D. Conclusion

4.58 We provisionally favour the new approach outlined in the
immediately preceding paragraphs. Although the discussion has hitherto
concentrated largely on divorce, we see no reason why it should not be
applied to all jurisdictions in which custody is currently allocated between
parents. The reasons for encouraging parents to share as much of their
responsibility as is possible following their separation apply just as, if not
more, strongly to separations falling short of diverce.

4,59 Hence the final scheme could have the following main
features:

{ Parents who were married 1o one another when the child was
born or conceived would have equal parental powers and
responsibilities and be able to act independently of one

ancther at any time, unless and until otherwise provided.

(i} A court before which any of a list of matrimonial remedies
was claimed would be under a duty to make such investigations
of the arrangements made or proposed for the children of the
parties under 16 as would enable the court to decide whether
to make an order with respect to the patental powers and
responsibilities, and if so which, Rules of court would make

more detailed requirements in relation to each procedure.

{iii) In any such proceedings, or on the application of the mother or
father of a child, the court should have power:

{a} 1o share care and control of the child between themn for
such periods or in such a manner {for example, between
residential care and contro! and visiting care and

control) or subject to such conditions as it sees fit;
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{iv)

v}

b)Y further to specify the nature or times of visiting care
and control, for example as day-time, over-night or

nolidays, as it sees [it;

(¢} to specify those matters over which the parent who for
the time being has care and control is not to retain the
independent power of action; the more common of these

could be provided for in rules of court;

{d) to resolve any particular gquestion arising between the
parents as to the exercise of their parental powers and

responsibilities.

It should be made clear that, except where provided for in any
such order, the parents were to retain their parental status

and powers of independent action.

It should also be made clear that, unless specifically prohibited
by the court, the parties remain ifree to modify the
arrangements by agreement between them, although such an
agreement would not be enforced if the court were of the
opinion that it would “not be for the benefit of the child to

give effect to it."lgs

198

This is the wording currently adopted in relation to the enforcement
of agreements between husband and wife in the Guardianship Act
1973, 5. 102

141



PART Y

THE ALLOCATION OF CUSYODY AND ACCESS TO NON-PARENTS

3.1 In Part iV we were able to assume that parents should have
unrestricted access to the courts for the purpose of seeking custody of or
access fo their children. The issues were therefore confined to the role
of the courts! and the orders which might be available to thelr\"n.2 These
issues also arise in relation to the award of custody or access to non-
parents, but the prior question concerns the circumstances in which the
courts should have power to make such awards, whether in the course of
proceedings initiated by others or at the instance of the non-parent
concerned. By “non-parent” we mean anyone other than the child’s
natural or adoptive mother and father, such as step-parents, reiatives,
people who have taken a child into their family by private arrangement
with the parents, foster parents with whom a child has been boarded-out
by a local authority or voluntary organisation, or indeed anyone else who
may have an interest in the child or be concerned for his welfare,
Although these may seem -useful categories in practice, they are not
consistently employed by the law. Indeed, it is difficult to discover any
consistent principle now underlying the complexities of the law in this

area.

A. Who may be granted custody or access?

3.2 At present, there are three broad categories of people other
than parents who may be granted custody of a child:

| See paras. 4.%4-4.16 above.

2 See paras. 4.22-4.57 above.
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(i)

tii

{iii}

spouses who have treated the child as a member of their
family for the purpose of matrimonial praceedings

between those spouses; 3

people who are gqualified to apply for custodianshipq or

for adoption;5 and

people to whom the court wishes to grant custoady in the
course of r'raa1:rir'nc:ar|ial6 or Guardianship of Minors Act7
proceedings initiated by spouses or parents.

5.3 There are three, rather different, categories of people who

may be awarded access:

ti)

{ii}

spouses who have treated the child as a member of their
family may be granted access, not only in matrimonial
proceedings between themselves,s but also i a
custodianship order is made;9

grandparents may be granted access if a custody order is
made in proceedings between spouses umnder the

M.C.A, 1973, ss. 42 and 52(1); D.P.M.C.A. 1978, ss. 8 and 88(1): see

paras. 2.13-2,15 ahove.

4 C.A. 1975, 5. 3330 see paras. 2.24-2.27 above.

above,

C.A. 1975, ss. 10 and 11 [Adoption Act 1976, ss. 14 and 15}

M.CLA. 1973 s. 82y D.PMUCLA, 1978, 5. 3(3: see paras. 2,18-2.19

7 C.A. 1975, s 37(3}; G.M.A. 1971, ss. 181} and 11{a): see paras.
2.21-2.22 above.

8 M.C.A. 1973, s. 42; D.P.M.C.A, 1978, 5. 8.

C.AL 1975, 5. 34(1)(a) and {2).
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Domestic Proceedings and Magistrates’ Courts Act
1978~ of between parents under the Guardianship of

Minors Act 1971“
diedlz or if a custodianship order is made;!3

or if the parent who is their child has

{itiy any person, if given leave to intervene, may be granted
access to a child of the family in divorce or other
proceedings under the Matrimonial Causes Act 197 3, 1%

5.4 The reasons for each of these categories may readily be
understocd in the particular context in which they arose, but, taken as
whole, they produce anomalies and inconsistenciesls which it is difficult
either to understand or to justify.

Spouses

3.5 By far the most common occasion upon which courts could
grant custody or access to non-parents is in divorce or other matrimonial
proceedings. In practice, of course, the great majority of the spouses
involved will be step-parents. 32,048 of the 144,501 marriages dissolved

10 Section i4,

11 Section 1&4A{1).

12 Section L4A{2).

13 C.A. 1975, s. 38{]1)a).

14  See para. 2.18 above and Matrimonial Causes Rules 1977, r. 92(3), A
guardian, step-parent, a person who has custody or control of the
child under a court order or a local authority having care or
supervision of the child by an order under the M.C.A. does not need
leave to intervene.

t5 See paras, 2.13-2.33 above.
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in 1984 were second marriages for one or both patrtie.-s.16 In one
samp!e,” 8.7% of the children involved in divorce were from a previous
relationship. Second marriages in younger age-groups {where there are
perhaps more likely to be such children) carry a greater risk of breaking
down than do first marriages or second marriages of older Cfaup.les.18 It
is not known how many of the "children of the family" involved in divorce
proceedings are not the child of either party to the marriage, but the

proportion is likely to be very small.

5.6 When their marriage breaks up, spouses who have treated a
child as a member of his family are themselves treated almost like
parents, with regard to custody, access, financial provision and the court's
duty te approve the arrangements made for the child. The only
difference is that, in awarding [mancial provision, the court must take
into account whethet, 1o what extent and on what basis the spouse
assumed financial responsibility for a child who was not his own, whether
he did so knowing that the child was not his, and the liability of anycne

else to maintain the (;r‘eild.19

Furthermore, any person in relation to
whom a child was treated as a child of the family may be granted access

or ordered to make financial provision if a custodianship order is rriade.20

e  O.P.C.5, Monitor FM2 85/1, Tables { and 2.

17 From our own survey of & courts' figures for 1985: see the
supplement to this Wotking Paper: Priest and Whybrow, Custody
Law in Practice in the Divorce and Domestic Courts {1926).

18  Haskey, "Marital status before marriage and age at marriage: their
influence on the chance of divorce” {1983) Population Trends 32, p.
4.

19 M.C.A. 1973, s, 25(%) and D.P.M.C.A, 1978, 5. 34},

20 C.A. 1975, s. 31 )a) and {b), 5. 34(2).
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Similarly, under the inheritance (Provision for Family and Dependants)
Act 1975, provision may be ordered out of the estate of a deceased person
for anyone whom the deceased has treated as a child of the family in

relation to any marriage to which he was a [:.valrt*;,r.21

5.7 This state of affairs appears the natural evolution of the
powers of divorce courts to provide for the welfare of all the children who
might be affected by the break-up of a particular marriage. Courts
hearing divorce and other matrimonial causes were first given power to
make orders relating to children who were not the legitimate, legitimated
or adopted children of both parties to the marriage by the Matrimonial
Proceedings (Children) Act 1958.22  The Morton Commission had
recommended an extension to legitimate or illegitimate step~children who
were living in the family when the home broke up, and alse to "other
children {excluding boarded-out children} who were living in the family
with the spouses and maintained by one or both of them at the time when
the home broke up.“23 These children were just as much in need of the
Commission’s recommended procedure for investigating the arrangements
for their wellare as were children of the marriage. Once the court was
given that task, it could scarcely be denied the power to make the orders

necessary 1o secure what it belleved to be the best available cutcome.

5.8 The coroflary, however, was the potential imposition of a

liability to maintain, and there were clearly doubts about how far such a

21 Section 1{1)d).
22 Section 1{1).

23 Royal Commission on Marriage and Divorce 1951-1955 {1956) Cmd.
9678, para. 393.
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new departure should be taken.z'? In the 1958 Act, therefore, the court's
powers were limited to children of one party who had been "accepted" by
the other {i.e. to certain step-chilcimn).25 Later case-law made it clear
that although acceptance involved the co-operation of both parties, 2 man
could not be said to have accepted a child whom ke wrongly believed to be

his own.26

5.9 In 1967, however, the matter was reconsidered by the Law
Commission in the particular context of financial provision in mateimenial
prcceedings.27 {t was there pointed out that "To say that a man should
not have to maintain a child unless he is related to the child by bicod or
adoption can be justified logically., But once one goes beyond that, there
is no togical or just stopping place short of acceplance into the family, It
makes no sense to couple that with a relationship by blood or adoption to

the other party to the marriage."28 Responsibilities may have been

24 lllegitimare children of one of the parties to the marriage were
excluded from the original Bill because It was thought that it would
be necessary to armend the existing !aws for maintenance if they
were included {Hansard (H.C.) vol. 581, col. 1495%  These children
were eventually included by a clause inserted during the Standing
Commitiee stage {Standing Committee C, 12th March 1958 {1957-8)
vol. 11, col. 45 et seq.) after criticism of their exclusion during the
debate of the Bill in the House of Commons,

23  Children who are not the children of either of the parties to the
marriage were excluded because "it will not only give rise to
difficulties as to responsibility for maintenance but to difficuities in
connection with impending legisiation to revise the whole of the
powers of the magistrates' courts ..., in relation to separation and
maiptenance’: Report of the Standing Committee {ibid.), col. 50.
The matter is not, however, referred to in the Report of the
Departmental Committee on Matrimonial Proceedings in
Magistrates' Courts {1959}, Cmnd. 638.

26 R.v.R.[19681P. 414 and B. v. B. and F. [1969] P. 37,

27  Working Paper No. 9, Matrimonial and Reiated Proceedings.
Financial Relief, paras. 165-173.

2%  Ibid., para. 168,
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assumned and relationships established whenever a chiid is treated as a
member of the family, as for examplie when a step-parent assumes
responsibility after the death of a parent, remarries and then the
subsequent rarriage breaks up: the children's needs for custody, access
and financial provision will be just the same on the break-up of the second
marriage as they were on the ﬁrst.29

5.10 Hence, in 1969 the Commission recommended the present
definition.3g It was agreed that the Morton Commission's suggested
litnitation to children who were currently living in the family (and, for
those other than step-children, being maintained by one or both) could not
be justified, as those who were not might be the most in need of the
court's protection. The key was how both spouses had behaved towards
the child and one party's knowledge of the facts {although relevant to
financial provision} should not affect the court's power to do what was
best for the child: the cases had revealed that such a party might well be
anxious to maintain contact with children whom he had regarded as his for
SQ lcw‘ag.31 Children boarded out by a local authority or wvoluntary
organisation should be exciuded, as they were the responsibility of the
child care agency. Other foster children would be covered if they had
indeed been treated as members of the family, and not, for example, as
relatives coming to stay for school holidays while parents were abroad.
However, orders made on divorce would not affect the rights and

liabilities of natural parents,32 whereas those relating to step-children

29  See the example at para, 169 {ibid)

30 Financial Provision in Matrimonial Proceedings {1969), Law Com.
No. 25, para. 30.

31 Ieid., paras. 27-29; see B. v, B. and F.[1969] P. 37.

32 Ibid,, para. 31,
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would continue to bind a parent who was made a party to the
prot:u‘ee.-ding,gsﬁ3

5.1 These proposals were enacted in what is now the Matrimonial
Causes Act 1973,34 and subsequently extended to matrimonial
proceedings in magistrates’ courts™> (although It appears that orders made
there will affect the rights of parents if they have been given an
opportunity to be heard).36 Once it had been accepted that there could
be financial liabilities towards children who were not one's own, a similar
approach could be adopted towards family provision on death, but here it
was thought that the obligation of the deceased should depend only on how
he himself had behaved towards the child and not, as in divorce, upon

what both spouses had d{me.37

5.12 By these steps, therefore, spouses who have treated a child as
a member of their family have acquired almost the same status in legal
proceedings as have parents. Their position is not, of course, identical, in
that they have no automatic parental status and cannot initiate
proceedings for custody or access alone, as can parents under section 9 of
the Guardianship of Minors Act 1971. Further, if a parent doas initiate
such proceedings, a spouse who has treated the child as a c¢hild of his
family camnot be granted access, although he could be granted legal
custedy by means of a "custodianship diro.=:cti¢:n"t",38 and he could be

33  See paras. 2.16 and 2.17 above,
3% Sections 42(5) and 52(1),

35 D.P.MCA. 1978, 5. 88(10.

36  See para. 2,17 above.

37 Inheritance (Provision for Family and Dependants) Act 1975, s.
${13d).

38 C.AL 1975, s 3703
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granted access if a -parent were granted custody in proceedings between
spouses under the Domestic Proceedings and Magistrates' Courts Act 1978

or if a third party became custodian.39

5,13 The provisions just discussed all operate when the spouses'
reiationship has in some way come to. an end, by death, divorce or
separation, Before that, it may sometimes be possible to acqguire
parental status in relation to a child who is not one's own., If the child
has been named as a "child of the family” in previous divorce proceedings,
usually between his parents, then any person may seek leave to intervene
in the divorce suit to acquire custody and a step-parent may do so without
ieave.qo The law encourages step-parents to do this rather than to seek
aa.c.lop‘iti<m,l"l byt it appears that very few do 30.92 Adoption is well
understood and gives the step-parent and custodial parent {and often the
non-custodial parent too} all they want, whereas returning to the divorce
court to seek joint custody may seem a great deal of trouble for little
gain. We have already raised, in our Guardianship paper, the possibjlity
of custodial parents appointing step-parents guardians to share their

L . 43
parental responsibilities in such circumstances.

39 Section 3(2)b)

40  See para. 2.18 above.

41 C.AL 1975, s5. 10(3) and 11(8): see para. 2,32 above.

42  Masson, Norbury and Chatterton, Mine, Yours or Qurs? (1933}, p.

85; Priest, "Step Parent Adoptions: What is the Law?" [1982]
3.5.W.L. 285.

43  Working Paper No. 91 {1985), paras. 4,15-4.19.
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5.14 However, if there have been no divorce proceedings in which
the child was involved, the only way in which a step-parent or indeed any
other person who has taken a child into his family can apply for custedy
{before his own marriage ends} is by qualifying for custodianship.% He
cannot apply for access at all. Thus the step-parent of a child whose
birth parents were not marcied to one another of whose other parent has
died is in a less favourable position than the step-parent of a child whose
parents are divorced. On the other hand, if a gquite different person is
granted a custodianship order, a person in refation to whom the child was
treated as a child of the family may not only apply for access but may
also be ordered to make {inancial pr'(wisioar't.g5 Furthermore, any
applicant who has to qualify for custodianship must have the child living
with him at.the time of the applicat1{m,q6 whereas a person who may

initiate or intervene in divorce proceedings need not.

Custodians

5.15 Custedianship was devised to meet two distinct needs. The
Houghton Committee on the Adoption of Childrenw was  mainiy
concerned to provide an alternative to adoption by step-parents (which

had by then become very common, especially after divorce)as ar by

44 C.A. 1975, s 33.

G5  C.A. 1973, s. 34%{1¥Xa) and {b); s. 34(2).

46  C,A. 1975, s, 33(3)

47 Report of the Departmental Committee on the Adoption of Children
{1972) Cmnd. 5107, Chairman {until November 1971} Sic William
Houghton (the "Houghton Committee™,

48  Ibid., paras. 97 and 103 to 1i0. See also Masson, Norbury and
Chatterton, Mine, Yours or Ours? (1983}, pp. i to 3.
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relatives such as gramd;;»arents.'l“9 Both will sever the child’s legal
relationship with one side of his family, which may be detrimental in
emotional and financial terms.50 Both also carry the risk of confusion
and distress to the child, through the distortion of his relationship, not
only with the adopters but also with his parents. Grandparent adoption,
which makes the grandparent a parent and the parent a sibling, is a vivid
example of this. The risk of damage caused by later discovery of the

truth might also be greater than in more conventional adopticns.sl

5.16 Hence the Committee recommended that relatives and step-
parents already caring for a child should be able to apply for
"gl.:arcliar::r.t';i|::",52 in order to give them a secure legal status without
severing or distorting other relationships. Adoption should not be banned,
because it might be appropriate where the other parent was right out of
the picture, but the court should first consider whether guardianship
would be l'mtter.j3 No recommendation was made as to the period for
which a relative or step-parent should have had care of the ¢hild, but at
that time an adoption order could not be made unless the child had been
with the applicant for at least three months {after the age of six weeks)
The Committee expressly rejected any provision for parental consent, as
the order could be reviewed at any time and the court would always take
the parents' wishes into acccunt.jq The Committee might also have

49  Ibid., paras. 97 and 111 o0 114,

30 Ibid., paras. !1] and 123,

31 Ibid., para. 11,

52 Ibid., para. 120 and recommendation 21,

53  Ibid., paras. 107 to 109 and 112 and recommendation 20.

54 Ibid., para. 125.
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observed that it was already possible for step-parents of children whose
parents were divorced {and indeed others) to be awarded custody in the
divorce proceedings and that in most cases there would be nothing to
prevent a parent who objected to the application from removing the child
before the hearing.

5.147 Secondly, the Commnittee had in mind the need to provide
security and status for some foster parents, in particular where “the
parents are out of the picture, and the {oster parents and the chiid wish to
legalise and secure their relationship and be independent of the local
authority or child care agency, but the child is old enough to have a sense
of identity and wishes to keep this and retain his own narne".5 3 There
might alse be cases where the parents were still in touch but recognised
that they would never be able to provide a home for the child.56 Finally,
some foster parents might not be able to afford to adopt, but could

. i : . . 57
become guardians if financial assistance were availabile.

5.18 However, although once again the Committee did not propose
formal provision for parental consent, some restrictions were
recommended in order to spare the parents the anxiety of fruitless
applications. The Committee proposed a qualifying period of twelve

55  Ibid., para. 121.
56 Ibid.

57  Ibid. The views of the Houghton Committee were reinforced by the
research carried out by Rowe and Lambert {Children Who Wait
{1973) which showed that of 7,080 children in the long term care of
focal authorities or voluntary organisations, 3,000 required a secure
legal relationship short of adoption which did not entirely sever
their links with their natural parents.
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months' care, in line with their recommendation for ad(aptienn5 8 {although
it is not clear whether the proposed reduction to three months where the

>3 was also proposed for

child was placed by an adoption ageacy
guacdianship). The parents would retain their right to remove the child
beforehand and thus effectively frustrate the application, as would the
focal authority i the child were in care unless {as was also recommended

for adoption) the child had been with the foster parents for five yea.rs.60

5.19 In the event, while the Committee's recommendations for
adoption were implemented without significant t’.‘ha-n"lge,61 further
qualifications were imposed for "custodianship™. It might have been
argued that no special quaiifications were needed, as the courts would be
able to take all the relevant factors into account when deciding what
would best promote the child's welfare, However, that would have
increased the courts’ powers to review the placement decisions made by
local authorities. Such an ‘open door' might aiso have added to the
concern that parents would lose their confidence in the child care
service,62 and that foster parents {and others) would be encouraged to

exclude rather than work with the natural parents, to the detriment of the

533 Ibid., pera. 122 and recommendation 2l. See also Adoption of
Children, Working Paper of the Departmental Committee on the
Adoption of Children {1970), paras. 106 to 111.

39  Ibid., para. 91.

60 ibid., para. 126.

6! InPart] of the Children Act 1975.

62  See, for example, Hoiman, "Why Custodianship is Such a Paradox",

Community Care, 7 May 1975 pp. 18 and 19; and Hansard (H.L.} vol,
336, cols. 25, 64 and &9.
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child’s relationships and sense of identity.63

Further, it could have been
and subsequently has been argued that if a permanent substitute home is
required nothing short of adoption ¢an provide the necessary security and

. . 64
commitment on both sides.

3.20 in the eventual Bill,sj therefore, it was provided that relatives
and step-parents with whom the child had had his home for three months
before the application, and others with whom he had lived for a totai of
twelve months inciuding the preceding three, could apply but only with
the consent of a person having legal custody.“’ The periods of care are
broadly in line with those required before an adoption order can be
made.67 The requirement of consent was introduced to reassure parents
who needed to make use of short term foster care and who might

otherwise be deterred from making arrangements which were in their

63 Holman, "The Place of Fostering in Social Work"™, {1975) 5 British
Journal of Social Work 3, pp. 8-14, pointed to “inclusive fostering”
which draws into the Yiostering situation” its component elements
including the natural parents. 3ee alse, Holman, "In Defence of
Parents”, New Saciety, 1 May !975 pp. 268 and 269 and Thorpe,
“Experience of Children and Parents Living Apart®, in Triseliotis
{ed.}, Rew Developments in Foster Care and Adopticn {1930}, pp. 87-
95.

64  Adcock, “Alternatives to Adoption”, Adoption and Fostering, vol, 8
(1984), pp. 12-15 expressed concern that custodianship wouid be used
to avoid facing up to the painful issues raised by adoption to the
ultimate detriment of the child's need for security.

65 The Children Bill, introduced in the House of Lords on 12 December
1974,

66  See C.A. 1973, 5. 33(3Xa) and (bl

67  Ibid., s. 9(1) and (2).
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children's best interests.68 it is not clear why the consent of only one
person having legal custody was required, for it can scarcely be reassuring
to a mother who fosters her child during a period of iliness to think that
the father could consent to an application. I1i, on the other hand, it was
thought that to require the consent of only one person would "water down®
the requirement, it is not clear why it is right to do so where there are
two parents with legal custedy but not where there is only one.

5.21 There is no provision for dispensing with this consent, Save
that those shorter qualifying periods apply without the need for consent if
69

The
reasons for these exceptions can readily be understood, but the lack of a

there is no person with legal custody or none who can be found.

dispensing power means that applicants may be able to adopt when they
cannot apply for custodianship.  This seems contrary to the declared
policy of making custodianship more readily avaiiable than adoption, as it
is so much less final and serious a step for all concerned.70 One possible
reason, however, j5 that consent is reguired only to the application for
custodianship. Thus the case may proceed even though consent is
withdrawn and even, presumably, if a person with legal custody removes
the child before the hearing, for the qualifying period would run oniy up to
the making of the application.

5.22 No consent is required, however, if the child has had his home
with the applicant for a total of three years, including the previous three
months,?l and where such an application is pending, the child cannot be

6% Hansard (H.L.} vol. 356, col. 26 and Hansard (H.C.) vol. 893, col.
i335.

6% C.A. 1975, s. 33{6}.
70 Hansard {H.C.) vol. 893, col, 1335,

71 C.A. 1975, s, 3303
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vemoved from the applicant without his consent or the court's leave {or
other statutory authority).n Three years was apparently chosen, instead
of the five recommended by the Houghton Committee,73 because of the
less drastic nature of custedianship and in fine with the provision {also
introduced by the Children Act 1975) allowing local authorities to assume
parental rights over children who had been continuously in their care for
three Years.n In the event, however, the position in adopticn is often
more faveourable to the applicants. Although a general probibition
against removal applies teven before an adoption application is made) only
when the child has had his home with the applicants for a total of five
years, once an application is made to the court, a parent wno has given
formal agreement to the adoption cannot remove the child without
consent or leave of the court,75 and neither can a local authority which
had the child in care.”®

5,23 Hence it would appear that the qualifications for custodianship
do not entirely meet any of their declared cbjectives. They are not
consistently less stringent than those for adoption. They cannot
invariably spare parents the pain of unwarranted applications. For
example, an application by a relative, such as an aunt, in respect of a
niece staying with her during a mother's temporary illness or absence

abroad would generally be regarded as unwarranted. Yet the "home”

72 Ibid., section bi{i1}: see para. 2.71 above.

73 Para. 126.

7% See now Child Care Act 1980, 5. 3{i}d)

75  Adoption Act 1358, sl. 34: see alsoRe T. [1986} 1 Al E.R. 817,

76  Ibid., ss. 35(2) and 36.
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requirernent would probably be satisfied and the consent requirement
could be supplied by an estranged father who had abandoned the child and
mother years earlier, For the same reason, the qualifications cannot
rellably reassure parents who make use of the local authority child care
service.

5.24 At the same time, while there are obvious advaniages in
relying on fixed periods of care these can easily be arbitrary or unduly
restrictive. It is not obvious, for example, why any distinction should be
drawn between relatives and step-parents, on the one hand, and other
people. In practice, family friends may have a closer relationship with
the child than de aunts and uncles, Furthermore, while “others” may on
occasion be local authority foster parents, children in care are also
frequently boarded out with relatives. If any distinction between
boarded-out children and others is appropriate, therefore, this is not the

way to achieve it.

5.23 The qualifications also exclude some applications which might
be thought entirely appropriate. For example, where a parent is
considering putting a child into local authority care, or fostering him
privately, or even placing him for adoption, it may sometimes be quite
reasonabie for a relative or close family friend to be able to seek custody.

5.26 Finally, these qualifications are difficult to reconcile with the
much less stringent requirements where there happen to be other
proceedings on foot. With the current incidence of divorce,77 the
chance of there being proceedings in which an interested party could seek

to intervene, perhaps vears after the event, are much increased.

77  See para. 4.1 above,
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Other third parties
3.27 Cases in the 19th <:t:nturv,r78 established the courts’ powers to

grant custody to third parties where matrimonial Droceedings were
initiated between spouses {who would at that stage also be parents) or
Guardianship of Minors Act proceedings between parents. [t would be
sucprising if a court hearing such a case, and aware that an order in
favour of a third party would be the best available means of safeguarding
and promoting the child's welfare, were unable to make one.

3.28 Nevertheless, there are still gaps and inconsistencies. Not all
proceedings concerning the family or even the upbringing of children
enable the court to consider granting custody or access. For example,
although injunctions under the Domestic Violence and Matrimonial
Proceedings Act 1976 can be granted to protect a child "living with” the
applicant, no order can be made about the future upbringing of the child
in those proceedings.79 Secondly, in some cases the power to make an
order depends upon whether or not a financial order or other relief has
been granted while in other cases it does not.80 Thirdly, as we have
already seen, the effect upon parents’ rights of an order made in favour of

. . 3i
a non-parent difiers between the various enactments.

The opticns for reform

5.29 Given the complete lack of any guiding principle in the present
law, it must operate capriciously and so present a strong case for reform.
There appear to us to be at least four possible approaches to reform:

78  See for example, March v. March and Palumbo (i867) L.R.1 P. & D,
460; Godrich v. Godrich {1873} L.R.3 P. & D, 134 and Chetwynd v.
Chetwynd {1865} 4 Sw, & Tr. 151,

79  See para. 2.9 above, and ss. H{1¥b} & 2{1XD) of the 1976 Act.
30 See, for example, para. 2.11 above.

81  See paras. 2.16, 2.17 and 2,28 above.
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£ to extend the rights currently enjoyed by those who have
treated a child as a member of their family;

(11) to rationalise the qualifications for custodianship; and

{iid) to remove all restrictions on applying for or being
granted custody or access, but perhaps to impose other
restrictions in the shape of the grounds upon which
orders may be made; and in any event

fiv} to make special provision for children in local autnority

care.

{i} The "“child of the family"
5.30 1t would now be quite impracticable and unacceptable to turn
back the clock and sugpest that courts hearing matrimonial proceedings
shouid no longer have power to consider and deal with the future of
children other than children of the marriage. A more practical course
might be to take this development to its logical conclusion and allow any
persen to make application for custody of or access to any child who has
been treated as a child of the family in relation to any marriage to which
he has been party, without at the same time having to apply for

matrimonial relief.

5.31 It would, however, be necessary to resolve the present
discrepancy between the 1973 and 1978 Acts as to the effect upon the
position of parents.82 Provided that the parents are given an opportunity
of taking part in the proceedings, there seems to be no good reason why

an order should not be binding upon them. There is little point in

82 See paras. 2.16-2.17 above,
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determining custody or access between people who otherwise have no
claim to it and certainly little logic in the current distinction in the 1973
Act between cases which involve one natural parent and cases which do
not. In either case the rights of a person who is not a party to the

rharriage in question may be affected.

5.32 The impact of such an apgarently small development from the
existing law would, however, be considerable. There would be little, if
any, need to retain the present provision for custodianship, as those who
qualify now would almost certainly have treated the child as a member of
their family. Indeed, the category of potential applicants would be
considerably extended, as it would no longer be necessary that the child
“nave his home” with the appticant at the time of the application.

5.33 Such a broad qualification would be entirely consistent with
the objective of recognising and maintaining those relationships which are
tor may be) important to the child, in particular by means of access
orders, However, treatment as a2 mermnber of the family is not a "self-
proving™ fact so that there would be greater uncertainty for applicants,
parents and chiidren alike. It would also be necessary to reconsider the
present exclusion of boarded-out children, as custodianship was partly
designed with local authority foster parents in mind.83 A different
approach for them would be consistent, not only with the policy of
maintaining confidence in the child care service, but also with the
parental responsibilities of the local authorities themselves, and so we
shall gliscuss these children separately.ga Finally, it would be necessary

to consider whether the concept of treating a child as a member of the

83  See paras. 5,17-5.18 above.

8%  See paras. 5.41-5.48 below.
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family could be extended to single people or unmarried coupies. There is
no obvious reason why aunts, uncles, grandparents, older brothers or
sisters or cohabiting couples should be excluded, as they may well gqualify
for custedianship.

(ii} The qualified custodian
5.34 There would be fewer anomalies if the qualifications for
custodianship approximated more closely to the Houghton Committee's
rec:on'wnenclan:ions.s5 In particular, the removal of any residential
qualification for relatives and step-parents would have. several
advantages. The discrepancy between "post-death”, "post-tllegitimacy™
and ‘“post-divorce" rights of application by step-parents would be
removed.86 Step-parenthood is “self-proving", whereas treatment as a
child of the family is not; it does not depend upon the attitude of the
other spouse, who may have tried to exciude the step-parent from playing
any role in relation to the children; it also gives clearer recognition to
the role of step-parents who are married to non-custodial parents and who
mmay play a very important part in the children's lives, for example during
access visits. Similar considerations apply to relatives, who presumably
often treat a child as a member of their family even if the child is not
living with them and may be very well qualified to assume custody in

cases of need.

3.35 Similarly, if there were no consent requirement, the
curiosities of the current provisions would disappear and the discrepancies
between adoption and custodianship would be less apparent. In practice,
there may be little reason to require such consent as a parent who opposes
the application can usually remove the child and (in effect if not in law)
frustrate matters. On the other hand, sudden removal will often not be

85 See paras. 5.15-5.18 above.

86  See para. 5.1% above.
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in the child's best interests, any more than it is just before an arbitrary
time limit elapses. While there is little reason to believe that the
introduction of time limits in the child care field37 has led to precipitate
actions by parents, notice of an application for custody might be more
likely to do so. In an appropriate case, of course, this can already be

deait with by means of an interim ordta-r.83

5.36 If the qualifications for custodianship were to be relaxed,
however, it would be necessary to consider whether special provision were
required for children in the care of local authorities. Otherwise,
relatives with whom the child was boarded-out might apply immediately
and others after, say, twelve months. We discuss these cases separately

bv.=.‘lc'u\.v.89

{ii1) An open door
5.37 The simplest way of removing the arbitrariness, gaps and
inconsistencies in the present law is to allow non-parents the same rtights
to apply for custody as have parents, They already have the right to
apply for care and comtrel in wardship proceedings, so that no new
principle is involved in extending the statutory procedures to them, Given
the large numbers of children who have experienced divorce,ge after
which in theory any person can intervene to seek custody f{or indeed
access), it might not be such a radical step in practice as it at first sight

appears.

87  Cnild Care Act 1980, ss. 3{1Xd} and 13(2).
88  See paras. 2,70-2.7] above.
89  Paras. 5.41-5.48 below.

90 See para. &.1 above.
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5.38 It seems that very few people other than parents and spouses
are granted custody in divorce prm:eedings.91 and there is no evidence
that third parties abuse their right to intervene in those proceedings.
Simitarly, apart from local authority cases, only a small proportion of
wardships are initiated by ﬂcm--panentst'_)2 and the number of successiul
applications by grandparents for access may suggest that they rarely
exercise their statutory rights to apply for it.9-3 This is scarcely

a1 Qur analysis of statistics provided by the Lord Chancellor's
Department revealed that in 1983 at most 300 orders relating to the
custody of children made by county court registries in divorce cases
were in favour of a person other than a spouse: see the Supplement

fop. cit, at n. 17),

92  Qur analysis of a sample of 703 1985 wardship cases in the Principal
Registry of the Family Division revealed that (apart from the 32,5%
of cases initiated by local authorities) only 14.6% of all cases were
initiated by a non-parent. They broke down as follows -

Grandparents 63 =61.2% {8.9% all cases;
Aunt/Uncle 14 = 13.6% {2% all cases)h
Foster parents 9 - 8,7% {1.3% all cases)
Friends 5= 49% {0.7% all casesk
Adoptive parents 3 = 2,9% {0.4% all cases);
Step parents 3=2.9% {0.4% all cases);
Second cousin 1=1.0% {0.1% all cases);
Cohabitee i=1.0% {0.1% all casesk;
Health authority 1 = 1.0% {0.1% all cases);
Step parent 1 =1.0% {0.1% all cases);
Half brother 1=1.0% (C.1% all cases); and
Other 1= 1.0% {0.1% all caseskh:
TOTAL 163 {14.6% all cases)

93 In 1984, only 100 orders were made in magistrates’ courts granting
access to grandparents under section 14 of the Domestic
Proceedings and Magistrates' Courts Act 1978 and section 14A of
the Guardianship of Minors Act (971 (Home Office Statistical
Bulletin, Issue 24/85) and our analysis of statistics provided by the
Lord Chancellor's Department shows that in the county courts in
1985 only 21 access orders were granted to grandparents under
section {4A of the 1971 Act: see the Supplement to this paper {op.
cit. at n. 17).
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surprising, as few would be anxious to take the speculative and sometimes
costly step of litigation without a very good reason, nor would those who
required it be granted legal aid unless they could demonstrate that there

L
were reascnable grounds for the action.

5.3% It may therefore be that a requirement of leave, which
currently applies to most interventions in divorce suits,95 would be a
sufficient deterrent against unwarranted applications and would allow the
court to judge whether the applicant stood a reascnable prospect of
success in the light of all the circumstances of the case. The application
could be made ex parte to prevent unnecessary disturbance to a family's
life where the action was clearly unmeritorious. Such requirements are
familiar in the High Court and county courts and by no means unknown in
the magistrates’ domestic jurisdictim,96 The arbitrariness of the present

law would thus be avoided and a few children might benefit as a result.

94 Section 7{3} and (5A) of the Legal Aid Act 1974 provides that
“A person shall not be given legal aid ... unless he shows that
he has reasonable grounds for taking, defending or being a
party [to proceedings])®
and
"A person may be refused legal aid if ... it appears -
{a) unreasonable that he should receive it ..."%,

93  See para. 2.18 above,

96  For example, the statute leaves it to the court to decide, in effect,
whether to entertain the prospect of granting legal custody to a
third party under section 3(3) of the Domestic Proceedings and
Magistrates' Courts Act 1978 when hearing an application for

financial relief under that Act. See also, for example, section 371}
and (3} of the Children Act 1975,
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There would, however, be some risk of inconsistencies between different
courts, perhaps even that some would take a more restrictive approach

than the present law.

5.40 Cnce again, however, special consideration must be given to
the case of local authority foster parents. An unrestricted right of
access to the courts would be a new departure in principle for them, as
the High Court has consistently refused to allow them to use the wardship
procedure in order to challenge the placement decisions of local
authorities.97 Oniy if the local authority is effectively out of the

99

picture,gs or has asked for the court’s aid, may the wardship

jurisdiction be invoked, not only by foster parents but also by anyone else

in respect of a child in local authority care.wﬁ

{iv) Children in care
5.41 - As already seen, children in care are treated differently from
others in beoth the matrimonial and wardship jurisdictions and the
restrictions in custodianship have been devised partly with their special
circumstances in mind. Most children are received into care under
section 2 of the Child Care Act 1980 without any compulsory measures
against them or their parents. It is important to maintain the confidence
of parents in this system and indeed the Review of Child Care Law has

97 Re M.[1961] Ch. 328; Re T. (A.3.7.}[1970] Ch. 688.
98 Re J.f1984]1 AHLE.R. 29.
99 Re G.11963]) 1 W.L.R. 1169; Re B.[1975] Fam. 36.

100 See Re H.[1978] Fam. 65; M. v. Humberside County Council [1979]
Fam, Li%; Re W. [1980] Fam. &0; A. v. Liverpool City Council
[1982] A.C. 363, Re W.{19851 A.C. 791." The same reasoning applies
when care proceedings are pending: Re E. {1983} 4 F.L.R, 668, and
even when a local authority is simply intending to take the child into
care: W. v. Nottinghamshire County Council {1985} The Times, 16
November [983.
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made several recommendations designed, not only to increase the degree

101

of partnership between parents and local authorities but also 1o extend

the same legal provisions to other children who are living away from home

in local authority accommodation but not technically in care.m2 tUnder

the present law, the local authority can only acquire the parents’ rights by

163

means of care proceedings or the procedure for assuming parental

rights by resolution;m# in hoth cases specific conditions have to be

fulfilled in additicn to the general welfare test.ws Under the Review's
recommendations, local authorities would only compulsorily acquire
parental rights I they could show, not only that they could do better than
the parents, but alse that the child was suffering or was likely to suffer

106 It would therefore be

harm as a result of shertcomings in his home.
surprising if local authority foster parents could acguire the parental right

of custedy more readily than could the authority.

181 Review of Child Care Law ("R.C.C.L."1{198%), Chs. 7 and 9.
102 Ivid., Ch. 4.

103 Children and Young Persons Act 1969, s. 1,

104 Child Care Act 1980, 5, 3.

105 In care proceedings under section 1 of the Children and Young
Persons Act 1969 the court, having satisfied itself that the
conditions for an crder exist may, "if it thinks fit" make one of the
available orders. That final discretion appears 1o be governed by
the weliare principle in section ! of the Guardianship of Minors Act
1971 which requires the child’s welfare 10 be treated as the "first
and paramount” consideration {Re C {1981} 2 F.L.R. 62, 65} In
parental rights resolution cases under section 3 of the Child Care
Act 1930 the local authority in deciding whether to pass a resolution
must give only "first consideration to the need to safeguard and
promote the welfare of the child...”. However, if a resolution is
challenged in court, the court may only confirm the resolution if "it
is in the interests of the child to do so" {section 3{6){c}), which the
Review of Child Care Law considered "has a similar effect to
applying section 1 of the 1971 Act™ (op. cit. at n. 101}, para. 15.7.

106 R.C.C.L, libid.), para. 15.25.
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5.42 The ungualified right in foster parents to apply for custody
could also be seen as an unprecedented interference in the child care
responsibilities of the local authority. As has recently been emphasised,’
both by the Review of Child Care Law and by the report of the inquiry
team in the Jasmine Beckiord case, it is important to strengthen rather
than to undermine the responsibility of local authorities to make the best

possible provision for each child in their care.m7

H foster parents were
able to challenge their placement decisions in the courts, there would

clearly be even greater pressure to allow parents to do so.

5.43 The custedianship provisions were clearly influenced by such
_ considerations, although it was decided not to impose any special
requirements for chiidren in care. Indeed, recent research103 into long
term fostering suggests that few local authority foster parents will see
custodianship as a desirable solution. There will be some financial
sacrifice, unless the authority decide to continue the full boarding-out

allowance. 109

Like step-parents after divorce, they may also be
reluctant to go through an intrusive and speculative legal procedure for
advantages which are not so readily understood as are those of

adoption. 110

5.54 A further consideration is that the Review of Child Care Law

has recommended that custodianship and adoption be used, instead of the

167 |Ibid., paras. 2.24, 8.3 and 8.12: and A Child in Trust {1985}, pp. 16
and 21, i

102 Rowe, Cain, Hundleby and Keane, Long Term Foster Care (1985},
pp. 152, 171 and 200 1o 201,

109 C.A. 1975 s, 34(6).

110 Masson, Norbury and Chatterton, Mine, Yours or Ours? (1983), p. 85
and Priest, "Step-parent Adoptions: What is the Law?" [1982])
15, W.1. 285, 291,
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assumption of parental rights by resolution, to provide a secure and
permanent home for children In care who could not in future be the
subject of care proceedings because they are not at risk of harm from

i A substantial retaxation in the present gualifications

their parents.!
for custodianship would therefore have a greater impact upon the child

care system than might otherwise have been the case.

345 It would, of course, produce further inconsistency if under an
“open door” policy people who were not already caring for a child could
apply to the courts but foster parents of children in care could not do so.
Nevertheless the considerations above are sufficiently powerful to
persuade us that some restriction in the case of children in care must be

retained.,

5.46 In devising such a restriction, first consideration should be
given to the welfare of the children involved. The security and stability
which might be gained from a custodianship order must be set against the
difficuliies which premature applications might cause in the making and
realisation of the local authority’s plans, particularly for children who
have been compulsorily removed from inadeguate homes, Current child
care practice places great emphasis upon planning a secure and permanent
home for children who might otherwise have to grow up in care. This
may be achieved either through making strenuous efforts to soilve the
family’s problems and reach a position where parents and child may be
reunited or through finding an alternative family which can provide the
sort of care which is best suited to the child’s needs. Such plans may
obvicusly take some time te formulate and put into effect. The risks of
deterring parents from wusing the voluntary child care service and
resorting to other arrangements which may be much less satisfactory

111 R.C.CL. {op. cit. at n. 101}, paras. 15.28 to 15.33.
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must also be borne in mind. Neither problem arises where the local
authority or, where the child is in voluntary care, the parents, have given
their consent to the application,

5.7 Where such consent is not forthcoming, however, the present
law requires that the child has had his home with the applicants for a
total of three years. There is always a risk in any arbitrary time limit
that the child will be prematurely removed In order to frustrate a possible
application, thus destroying the very securily which the procedure is
intended to confer. We do not believe, however, that any local authority
would terminate an otherwise satisfactory and stable p!acemenf for such
a reason nor does experience of the time limits introduced into child care
faw by the 1975 Act suggest that parents would be tempted to do so. The
period of residence must therefore be such as to suggest that the
application might have a chance of success, even without the consent of
parent or local authority, sufficient to justify any possible interference
with the authority’s plans, particularly for reuniting the child with his
family, or damage to the parents' confidence in the system. The present
period of three years is so long in the life of a child, particularly a young
child, that an application is almost bound to succeed. Bearing in mind
that the local authority will always report to the court and be a party to
the proceedings, there may well be a case for reducing the period to one
year where there may stili be a good chance that it will be in the child's
best interests for an order to be made.

5.48 Hence we provisionally propose that the foster parents of a
child who has been boarded out by a local authority should be able to
apply (a) with the consent of the local authority if the child is in
compulsory care, or {(b) with the consent of each parent if the child is In

1i2

voluntary care under section 2 of the Child Care Act 1930, Where no

112 It nas been recommended that "shared care" replace reception into
voluntary care under section 2: R.C.C.L. {ibid.}, Ch. 7.
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such consent is given, we would welcome views upon (a) whether the
period for which the child has had his home with the applicants could be
reduced from three years, and (b} if so, whether to one or to two years, ot
indeed to any other period.

Two possible alternatives

5.49 Instead of restricting the circurnstances in which non-parents

may apply for custody, it might be possible to achieve similar objectives:

{iJ by imposing a substantive consent reguirement, similar
to that in adeption, which could be dispensed with on

similar grounds;! 13 or

{ii} by requiring grounds other than the "first and paramount

consideration" of the child's weliare.l ta

5.50 The advantage of a substantive consent requirement is that it
would provide apparently better protection to parents, while a dispensing
power would avoid the arbitrariness of the present conditions. The most
common ground for dispensing with parental agreement to adoption is that
it is being wnreascnably Withheld.lls Whereas parents may be quite
reascnable in refusing to agree to the total severance of legal ties with
children who are being brought up by someone else, it is rauch more
difficult to see how they could be reasonable in withholding agreemens to

a custody order when it was in the child's best interests to remain where

113 C.A. 1975, 5. 12 [Adoption Act 1976, 5. 16).
11 G.MAL L1971, s. 1.

115 Second Report to Parliament on the Children Act 1975 {1984/85)
(H.C. 200,
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he was., Yet it would be difficuit to justify having grounds for dispensing
with consent to custodianship which were different from or more
stringent than those for adoption.

3.51 It is much more tempting to suggest that, in principle, the
grounds for depriving a parent of custedy in favour of a third party should
be the same as those for depriving him of similar parental rights in favour
of a local authority. Were the grounds for care proceedings

recommended by the Review of Child Care Law“6

to prove acceptable,
this approach would have much to commend it where non-parents were
seeking to remove a child from unsatisfactory parents or to prevent a
¢hild returning to them. It would not, however, provide a solution to the
problemn for which custodianship was primarily designed, of the need to
formalise and secure a relationship between the <child and his
“psychological parents“l” even though this is not at present threatened
by his naturai parents. Furthermore, given that the courts have been
able to apply the welfare principle in such cases for at least 15 ',n.ears,l 18
it would be difficult to deny them the power to do what they thought best

for the child in the future. We return to this question in Part Vi,

B. The orders available

5.52 The present scheme of orders available when awarding custody

to non-parents is subject to exactly the same criticisms as that available

119

between parents. There is inconsistency between the Matrimonial

116 R.C.C.L. fop. cit. at n. 101), para. 15.25,

117 Goldstein, Freud and Solnit, Beyond the Best Interests of the Child
{1973}, pp. 17-20. '

118 3. v. C.[1970] A.C. 668,

119 See paras. 4.22-4.26 and 2,34-2,50 above.
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Causes Act and the other enactments and doubt about the meaning of
"custody” under the former in particular, Under the other enactments,
non-parents {apart from spouses invelved in matrimonial proceedings) can
only be awarded legal custody by way of a custodianship order.  This
means that there is only one “bundle of powers" which may be granted to
themn and that parents cannot be allowed to retain specified rights to

share with them.lzo

3.53 There is, however, one major difference between parents and
non-parents, in that non-parents have no parental powers and
responsibilities unless and until they are awarded some by a court. The
options for reform cannot, therefore, be identical to those canvassed for

;)aro.ent:r.."':Zl Once again, three possibilities arise:

(i} a completely flexible approach;

(it} clarification and modification of the existing orders; and
£iii) a new scheme to complement that for parents.
5.54 Objections 1o a completely flexible approach in this context
122

are just as powerful as they are between parents, and the risks of

inconsistency are probably greater.

5.53 The main features of the existing scheme could be retained, in
that custody could be granted to sole or joint custodians, giving them

powers of action over most aspects of the child's upbringing, while access

126 C.A. 1975, s. 441 see also paras. 2.29 and 2.49 above,
121 See paras. 4.487-57 above.

122 See para. 4.48 above.
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could be granted to parents. Possible modifications would include the
power to spell out in the order certain steps which could not be taken
(such as changing the child's surname or taking him abroad) without leave
of the court or parentai consent,123 or, more significantly, a power to
order that parents retain specified rights, apart from the right to actual
custody, holding them jointly with the custudian.lzq Thus a grandmother
could be granted custody of her grandchild, but the mother might also
retain her voice in the more strategic decisions in that child's fife, as

under a divorce court joint custody order between parents.125

5.56 This approach assumes, as does the Children Act 1975,126 that
the person granted actual custody should always have legal custody, even
if some strategic powers may be shared with another person. There could
be a case for distinguishing between parents and non-parents, and allowing
courts simply to grant actual custody or care and contro! to a non-parent,
leaving longer-term decisions to the parents or a local authority having
parenta! rights. We believe, however, that this would not be satisfactory,
as it is so difficult to separate the responsibilities of day-to-day care
from the longer-term decisions which are also required.

3.57 More difficult is whether the scheme for sharing out the

child's time127 which we have canvassed for parents might also be used

where non-parents ate involved. There are obviously attractions in doing

123  As in divorce cases: see paras. 2.51 and 2.58 and 2,59 above.

124  As in G.M.AL 1971, s. 11A(D) and D.P.M.C.A, 1978, 5. B8{4) see
paras. 2.45-2.47 above.

125 See paras. 2.42-2.4% and 4.35-%.43 above.
126 Section 44{1).

127 Paras. 4.51-4.57 above.
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so where the court is asked to give joint custody to a parent and step-
parent following divorce. It would be necessary, however, not only to
grant the step-parent care and control but also to clarify his parental

status. One means of doing this would be guardianship,lzs which catries

with it almost all the powers and responsibilities of parenthood.lzg

5.58 The Houghton Committee itself recommended the use of the
term '"guardianship" for what subsequently became custodianship,no
althougn it clearly had in mind the extension of the courts' powers to

award custody rather than appoint guardians. The difference is that

131

custedians have no powers over the child’s property, nor do they

acquire exactly the same statutory position as a guardian: for example,
their consent is required to the child's ma\rriagv.e,132 but not to his
«e;.«:kmt'u:‘r't.133 There is much to be said for employing the concept of
guardianship for al! non-parents who stand in the place of parents,
although it may alsc be appropriate to allow the court to limit their

powers over certain matters {such as property) in individual cases.n&

128 Working Paper No. 91, paras. 4,15-4,19 and 4.32-39.
129 Ibid., paras. 2.21-2.35.
13¢  Op. cit. at n. 47, Ch. 6; see also Working Paper No. 91, para. .38,

i3l See the definition of legal custody in s, 86 C.A, 1975 and paras.
2.40-2.41 above; the Government was concerned that guardianship
"would give rise to many problems regarding property law and other
matters™: Standing Committee A, 24 July 1975 {1974-1975) vol. 1,
col. 504; c.f. Bevan and Parry, Children Act 1975 (1979), para. 206.

132 See para. 2.52 above and Marriage Act 1949, Second Schedule, Part
i,

133 C.A, 1975, 5. 12(1 )t} [Adoption Act 1976, s. 16{1}b)).

134 See Working Paper No. 9!, paras. 3.2-3.6, 3.82-3.85 and Part IV
generally.
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5.59 Under this approach, therefore, non-parents would be granted
guardianship of the child. The court would be able to place specific
limitations on their powers. It would also be able to order that some or
all powers should be retained by the parents and shared with the guavrdian
and further that the parentﬁ should have temporary care and control
during access visits,

5.60 This scheme could be as appropriate for step-parents who
share care and control with one of the parents .as for other types of
custodian. It could alse be accompanied by the scheme for private
appointments of guardians to share a sele parent's status which was

canvassed in our earlier paper on Guardianship.!”

C. Access

5.61 The present powers of the courts to grant access to non-
parents are, if anything, even more arbitrary than their powers to grant

136 The current restrictions in the rights of grandparents to

custody.
apply for access are particularly difficuit to c:lefend.137 indeed, once a
right of access is granted to any person other than a parent, there is no
logical stopping-place short of aliowing it to all those with whom it is in
the interests of the child to keep in touch. On the other hand, there may
be a much greater risk that parents wili be troubled by unwarranted
claims for access than for custody, so that some restriction to the people
most likely to be important to the chiid may be desirable. The obvious

candidates are those who have treated the child as a member of their

135 Working Paper No, 91, paras. 4.9-4.31.
136 See paras. 2,55-2.57 above.

137 Paras. 2.20, 2.21 and 2.23 above.
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family, including any who have previously had custody under a court
order, and relatives within the current definition (i.e. grandparents,
brothers and sisters, uncles and amr'nts).lg'8 The very little use which is
made of the present powers indicates that parents would have little to

fear from such an extension.

5.62 if our new approach to the allocation of custody between
parents were accepted, it would be necessary to decide whether access by
non-parents should, as we have proposed as between parents, also be
classified as temporary care and control. Without the accompanying
parental status, which would enhance the responsibilities of a parent
during access, the position of non-parents would be little different from
the present. There may well, however, be advantages in drawing a clear
distinction between people who have some responsibility for a child's
upbringing and those who merely wish to retain some contact with the
child. For the most part, the child will be seeing these people because it
is in his interests to see them, and not because it is in his interests that
they maintain a parental responsibility for his future, In our view,

therefore, a simple visiting order would be more appropriate.

D. Conclusion

3.63 We hesitate to make proposals for reform when changes fiest
provided for in 1975 have only just been brotght into force. Nevertheless,

some conclusions seem to us justified:

(i} There is little reason to believe that to allow non-
parents wishing for custody open access to the courts,
perhaps with a rceguirement of leave, would expose

parents or children to any significant risk of unwarranted

138 See Adoption Act 1958, 5. 60; C.A. 1975, 5. 107(1) and para. 2.27
above,
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applications, but there is a good case for making special
provision for chi!dre;’r in local authority care and we
would welcome views as to the precise form which this
should take.i”

{1t} There are good grounds for suggesting that the present
confusion of orders should be replaced with a single
scheme allowing courts to appoint non-parents guardians,
perhaps with additional powers both to impose specific
lLimitations and to order the retention of certain
responsibilities {including temporary care and control} by
the parents.

{iii) There is a good case for confining the concept of access
by non-parents {unless they are also guardians} to visiting
rights, but the courts' powers to make a visiting order
could be severed from their present connection with
other proceedings and extended to relatives as well as to
those who have treated the child as a member of their
family.

5.64 Such a scheme would be capable of applying to all the current
cases in which custody Or access may be granted to non-parents and would

therefore represent a considerable simplification in a complex area,

139 See paras. 5.46-5.38 above.
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PART VI

THE WELFARE PRINCIPLE

A. The present law
6.1 Section ! of the Guardianship of Minors Act 197! provides
that:

"... Where in any proceedings before any court ...

{a) the legal custody or upbringing of a minor; or

{b} the administration of any property belonging to or heid
on trust for a minor, or the application of the income
thereof,

is in question, the court, in deciding that question, shail regard

the welfare of the minor as the {irst and paramount

consideration, and shall not take into consideration whether

from any other point of view the claim of the father, in

respect of such legal custody, upbringing, administration or

application is superior to that of the mother, or the claim of

the mother is superior o that of the father.”

This lays down the basic rule that courts are under a duty to further the
"best interests” of the child.

6.2 The origins of this provision lie in the equitable jurisdiction of
the Court of Chancery, where the judges tentatively began to develop it
during the late 18th and 19th centuries, for example, in relation to the
appeintment and removal of guardians! and the denial of custody to a
father o©on grounds of unfitness or inability.z This trend coincided

i Johnstone v. Beattie (1843) 10 CI. & Fin, 42, 152 per Lord Langdale;
Stuart v. Marquis of Bute (1861} 9 H.L.C, 440, 464 per Llord
Campbell L.C., 472 per Lord Wensleydale, 474 per Lord Cheimsford;
Re McGratn {1893} 1 Ch. 143, 148 per Lord Lindley.

Cox 242; Ex p. Warner (1792} 4 Bro. C.C. 10i; Wellesley v,
Beaufort {1827} 2 Russ 1; Anon {1851} 2 Sim. {N.5.} 5’1&.

2 Powel v. Cleaver {1789} 2 Bro C.C. 499; Creuze v. Hunter (1790) 2
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with the development of remedies whereby the mother of a legitimate
child could claim custody or access from the father.3 The weifare of the
child was first prescribed by statute as a relevant consideration, along
with the conduct and wishes of the parents, in the Guardianship of Infants
Act 1886.4 it was subsequently held that this placed mother and father
3 The
Guardianship of Infants Act 1925 completed this trend, by prociaiming the

on an equal footing in the allocation of custody between them.

equality of the mother's and father’s claims and formulating the weifare
test in its present language. This test was later held to be declaratory of
the then existing law, not only as between the parents of a legitimate
child, but also as between pavrents and others.6

6.3 Hence, the idea that the child's welfare could override
parental claims was at once the cause and effect of two other
developments. One was equality between the parents. When mothers
were first permitted to seek custody or access from fathers, it was the
welfare of the child rather than the claims of the mother which became
the justification for interfering with his righ!s.7 Once mothers had

3 Custody of Infants Acts 1839 and 1873, Matrimonial Causes Acts
1857 and 1878, Guardianship of Infants Act 1836,

4 Section 3; since consolidated as section 9{1), Guardianship of
Infants Act 1971,

5 Re A. and B. 1189711 Ch. 786,

6 3. v. C.[1976] A.C. 663 relying, inter alia, on the contemporaneous
appeal to the House of Lords in the “the irish case of Ward v. Laverty
[1925] AC 101, 108 in which Viscount Cave stated that

"the wishes of the father only prevail if they are not displaced
by considerations relating to the welfare of the chiidren
themselves®.

7 Re Flynn (1848} 2 De G. and Sm. 457, 47% per Lord Knight Bruce; Re
Curtis (1859) 28 L.J. Ch. £58.
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achieved fully equal status, however, the same criterion could be
employed for judging between the parents. In matrimonial disputes, the
courts were for some time inclined to regard matrimonial conduct as the
deciding factor, but in the course of the 20th century it was recognised
that priority should be given to the children's interests over those of the
ads.:its.3 This in itself may be attributed to the second development,
which was the recognition of the status of the chiid as a person in his own
right, rather than the object of the rights of others.9 The 19th century
had seen a growing awareness of the need, not only te protect children
from the abuses to which they might be subjected both at home and in the
outside worid,lo but also to provide thern with the education and other
care required for them to become healthy and useful members of
society.“ It was not only in their interests but also in those of society
as a whole to promote their welfare, sometimes at the expense of the
welfare or wishes of their parents. The welfare principle or variations of
it has been widely adopted in other common law jurisdictions, in the

3 For the devejopment of the law see Clout v. Clout and Hollebone
{1861) 2 Sw. & Tr. 391; Bent v. Bent and Footman {1861} 2 Sw. and
Tr. 392; Re A. and B. (13977 1 Cn. D. 785; Mozley-Stark v. Mozley-
Stark and Hitchins 119103 P. 190; Allen v. Allen 11948] 2 All E.R.

413; Witloughby v. Willoughby [195{T P. 14; Wakeham v. Wakeham
(195471 W.L.K. 366; Re K.[1977] Fam, 179,

9 See Freeman, The Rights and Wrongs of Children (1984}, Ch, 1, for
the evolution of this concept,

10 As demonstrated by, e.g. the Infant Life Protection Act 1372,
Prevention of Cruelty to and Protection of Children Act 1389,
Prevention of Cruelty to Children Act 1904, Children Act 1908 and
Children and Young Persons Act 1933,

11 As demonstrated by, e.g. the Elementary Education Acts 1370 and
1876 and the Maternity and Child Welfare Act 1918,

181



United States and the Commonweaith and also within Western Europe.
The Council of Europe has recently reaffirmed that “the welfare of the
child is of overriding importance in reaching decisions concerning his

custody". 12

When does section 1 apply?

6.4 Section i governs any proceedings in which the legal custody
or upbringing of the child or the administration of a child's property is in
question, including wardship cases and matrimonial causes (principally
divorce), disputes under the Guardianship Acts, the matrimonial
jurisdiction of magistrates,13 and in custodianship proc:eedings.lq
Although section 1 refers to proceedings in which certain matters in’
relaﬁon to the child are "in gquestion", the paramountcy rule is not only
applicable In cases of dispute, It applies equally, for example, in
exercising the statutory duties imposed by section 41 of the Matrimonial
Causes Act 1973 in reviewing the arrangements for chiidren after divorce
and in considering whether or not to make a custody or access order under
section 3{!} of the Domestic Proceedings and Magistrates' Courts Act
1978.

i2 The preamble to the European Convention on Recognition and
Enforcernent of Decisions Concerning Custedy of Children and on
Restoration of Custody of Children (26 May 1980}, Further, "any
decision of the comgpetent authority concerning the attribution of
patental responsibilities or the way in which these responsibilities
are exercised shouid be based primarily on the interests of the
child®, Principle 2 of Parental Responsibilities, Recommendation
No. R{84) adopted by the Committee of Ministers of the Council of
Europe on 28 February 1984,

13 D.P.M.C.A. 1978, s. 15,

14 C.A. 1973, 5, 33(9),
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6.5 Even within matrimonial disputes, however, it was heid in

13

Richards v. Richards™” that the paramountcy rule will only apply where

the child's welfare is “directly in question”. The House of Lords, by a
majority, decided that in an application for an ouster injunction, the
upbringing of a child was only an incidental matier, and was only one of
the factors to be considered by the court, as provided by section 1{3) of
the Matrimonial Homes Act 1983, Lord Scarman, dissenting, heid that the
paramountcy rule should be applied because the making of an ouster order
could not be considered without having regard to the question of custody.
The welfare test does not, moreover, permit the courts to review the
exercise of the statutory powers of local authoritiesl6 and considerations
of public policy may dictate a course of action other than that which is
strictly best for the chi!d.17

6.6 in our Report on Illegitimacy we have i’ecc';rnrnende-d18 that it
should be made clear that the welfare test applies to non-marital children
in the same way as to marital children, thus putting bevond doubt that the
legal relationship between a child's parents is irrelevant in determining
what is the child's best interests. That Report also recc’amnt'soands19 that
the provision in section 9(1} of the 1971 Act, requiring the court to have
regard to the conduct and wishes of the father and mother as well as the
_welfare of the child be removed and with it any gioss on the paramountcy
rule.

15 [1984] A.C. i74, 223 per Lord Brandon.

16  A.v.Liverpool City Council [1982] A.C. 363; Re W[1985] A.C. 791.

17 Re Mchamed Arif[1968] ) Ch. 643, and Re X. {1975} Fam. 47.

18 {1982} Law Com. No. 118, paras. 7.22-7.23 and Ci. 2 of the Family
Law Reform Biil annexed.

19 1bid., paras. 7.23-24 and Cl. 5 of the Family Law Reform Bill.
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6.7 The duty laid down in section I is vested in the coutt.
However, recent dicta have suggested that first and paramount
consideration must also be given to the child’s weifare by parents,
irrespective of court proceedings. Thus Lord Scarman in Gillick v. West
Norfolk and Wisbech Health Authority said that "parental right must be

exercised in accordance with the welfare principle and can be challenged,

20 As we have already iru:iicated,‘?1 in

even overridden, if it be not®.
practice there are limits to what can be expected of parents in everyday
life. Nor is there power under the custody jurisdictions, with which we
are concerned in this paper, to submit single issues of upbringing for
decision by the courts, save between parents of those who hold custody
j(:»in'ely.22 It is clear, however, that the welfare test will apply to the

resolution of those issues.

6.8 Section 1 also applies to care proceedings once the statutory
pre-conditions in section 1 of the Children and Young Persons Act 1369
have been fuifilled.>> Section 3 of the Children Act 1975 lays down a

20 [19861 A.C. 1i2, 184,
21 See para. 3.2 above.
22 G.A. 1573, 5. 1(3); CLA. 1975, 5. 38; D.P.M.CLA, 1978, 5. 13000

23 Re C. (1379} 2 F.L.R. 62, 65; 5. %(1) of the Children and Young
Persons Act 1933 applies where a child is brought before the court
in care proceedings, but has apparently been overtaken by the
paramountcy rule, which expressiy applies as to access to children in
care:  Child Care Act 1980, s 12F(1) I the statutory
preconditions cannot be fulfilled, local authorities may resort to
wardship to secure the welfare of the child, Re C.B. [1981]1 W.L.R.
379 and Hectfordshive County Council v. Doiling {1981) 3 F.L.R, 423,
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different criterion for adoption.zg In criminal cases it seems that
section 44{1) of the Children and Young Persons Act 1933, which pravides
for “regard" to be had to the child's welfare, is intended to provide room
for the public interest in controlling criminal activity to outweigh what

may be best for the individual chi.!d.25

What does the rule mean?

6.9 The most often quoted exposition of the paramountcy rule is
26

that of Lord MacDermott in J. v. C.."" It means

"mere than that the child's welfare is to be treated as the top
item in a list of items relevant to the matters in question.
[The words] connote a process whereby, when all the relevant
facts, relationships, claims and wishes of parents, risks,
choices and other circumstances are taken into account and
weighed, the course to be followed will be that which is most
in the interests of the child's welfare as that term has now to
be understood. That is the first consideration because it is of
first importance and the paramount consideration becauwse it
rules upon or determines the course to be followed"”.

His Lordship therefore makes it plain that the decision of the court must
be "that which is most in the interests of the child's welfare®. Hence the
court need only take into account considerations which are relevant to the
child’s welfare and all other factors, including the way in which married

parents have behaved towards one another, are relevant only insofar as

2k That "... fiest consideration (be} given to the need to safeguard and
promote the welfare of the child throughout his childhood ... The
presence of two tests, giving different weight to the child's welfare,
may cause difficulty. In Re C, (1979) 2 F.L.R. 177, where the court
had to consider the adoption of a child in wardship proceedings, the
approach taken was to do what was in the best interests of the child
and the difference between the tests was not considered.

25 See Lord Wilberforce in A. v. Liverpool City Council [1982] A.C.
363, 372.

26 J.v.C.11970] A.C. 668, 710-711.
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they cast light upon that welfare.27 In other words the rule of
paramountcy must be applied "without qualification, compromise or
g!c:-ss".28 Previpusly, the additional use of the word "first” had led some
courts to believe that they might balance other considerations against the
welfare of the child, but since J. v. C. that view does not seerm to be
tenable.29 "First" is therefore now superfluous and its retention could

.30
cause confusion.

6.10 The welfare of the child is 1o be assessed in its widest sense.
In 1893, it was said that: '

"he welfare of the child is not to be measured by money alone
nor by physical comfort only ... The moral and religious
welfare of the child must be considered as well as its physical
well-being. Nor can the ties of affection be disregarded".?!

27 S.(B8.D.J)v. 5. (D.J)[1977]1 Fam. 109.

28 Re C, (i979} 2 F.L.R. 177, 184 per Roskill L,J.; see also Danckwerts
T.J. in Re Adoption Application No. 41/61 {19631 Ch. 3135, 329,

29 See e.g. Re Thain{1926] Ch. 676, Re L. f1962] 1 W.L.R. 886 and Re
F.[1969]Z Ch 238, 241; c.f. Re K. [1977] Fam. 179 and S, (B.DJ v,
S. (D.3.) (19771 Fam. 109,

30 In the Australian Family Law Act 1975 the word "first" was omitted.
Section 23{1} of the Guardianship Act 1968 in New Zealand restricts
the court’s cognisance of parental conduct “to the extent only that
such conduct is relevant to the welfare of the child” The English
formula has been described as an example of "draftsman's duplicity
{now obsoletey: Bennion, “First Consideration: A Cautionary Tale"
{1976} 126 N.L.J. 1237,

31 Lindiey L.J. in Re McGrath {18931 1 Ch. 143, 148. InRe A.[1963}1

i W.L.R. 231, 23% Cross J. equated welfare with "benefit”, although
material benefit will usually be of "little weight": Stephenson v.
Stephenson [19851 F.L.R. 1140, 1148 per Wood 3.
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More recent accounts would give much greater weight to the ties of

affection, as in this example from New Zealand:

6.11

"Welfare' is an all-encompassing word. It includes material
welfare, both in the sense of an adequacy of resources to
provide a pleasant home and a comiortable standard of fiving
and in the sense of an adeguacy of care to ensure that good
health and due personal pride are maintained. However, while
material considerations have their place, they are secondary
matters. More important are the stability and the security,
the loving and understanding care and guidance, the warm and
compassionate relationships, that are essential for the full
development of the child's own character, personality and
talents,"

A child's welfare may be viewed In the long and short term.

Section 1 refers to a "minor® and reported cases clearly concentrate on

both the immediate ties and environment of the child. They do anticipate

future contingencies such as parental acquisition of employment

33 and

rema.rriag.‘a.34 As to the child's own development, regard will be had to

furthering his character and educa.ti(.‘:r\.35 The position was summarised

thus in an Australian case:

"There will be cases where the extreme youth of the chiid
gives immediacy to the parental bond ... (and) where iliness or
temporary separation require an order geared to a short term.
Where however, the child is beyond the stage of babyhood and
is capable of forming those relationships which will give it *a
good start in life’, the court is obliged to attempt predictions
into the longer term".

32

33
34
35

36

Hardie Boys J. in Walker v. Walker and Harrison noted in[1981] N.Z.
Recent Law 257.

E.g. B. v. B.[1985] F.L.R. 462 and Re D.W, {1983} 14 Fam. Law 17,

E.g. 5. {B.D.} v. 5, D.3.}[1977] Fam. 109.

E.g. May v. May [1986] F.L.R. 325.

Raby and Raby {1976} 12 A.L.R. 669, 679,
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Gther provisions” refer to the neéd to safegﬁard and promote the child's
welfare "throughout his childhood”, but decisions taken during childhood
may clearly be designed to promote his welfare as an adult. iIndeed, the
paramountcy rule suggests that, for as long as he is a child, he should be
given the best opportunity to develop his own potential, even if the
benefit will be enjoyed when he is adult and at some cost to other adults,

in particular his parents.

6.12 Beyond that, it is not necessary for us to go for the purposes
of the present discussion. There are, of course, many reported decisions
casting light upon the factors to be taken into account in assessing a
child's welfare.38 In some, there may be detected a tendency to develop

“ryies of thumb” as to what coutrse will indeed be most in the interests of

39

a particular child’s weifare. Nevertheless, it has freguently been

stressed that there are no other rules:

“although one may of course be assisted by the wisdom of
remarks made in earlier cases, the circumstances in infant
cases and the personalities of the parties concerned being
infinitely wvariable, the conclusions of the court as to the
course which should be followed in one case are of little
assistance in guiding one to the course which ought to be
followed in another case."

~

37  C.A. 1975, s. 3 [Adoption Act 1976, s. 6]; Child Care Act 1980, s.
2.

38 See Cretney, Principles of Family Law 4th ed. {1984}, ch, 12.

39  For example in cases concerned with a mother's claim for custedy of
younger children see Re K. [1977] Fam. {79, 189 per Stamp L.1. and
at p. 191 per Ormrod L.J. See also L. v. L. {1930) 2 F.L.R. 43,
Plant v. Plant (1982} 4 F,L.R. 305, Ee W. (1982) 4 F.L.R, 492,
Bowley v. Bowiley [198%] F.L.R. 791, Pountney v. Morris [1984]
F.L.R. 381, 8, v, B, [1985] F.L.R. 166 and Stephenson v. Stephenson
(19851 F.L.E. 1140, '

40 Re K.[1977] Fam. 179, 183 per Stamp L.J.
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B. Is paramountcy the right rule?

6,13 The present rule gives absolute priority to the welfare of the
child, Although the courts will take account of a wide range of matters
for their bearing on the child's interests, the absolute standard could in
theory produce resuits which might be considered undesirable. If the
interests of the child before the court are given priority over the interests
of other children, other members of his family and the public, a relatively
minor advantage for that child would have to be pursued by the court in
spite of what may be seriously deleterious consequences for other people,
It might, for example, be marginally better for a child to be brought up by
his father and step-mother, but the resulting hurt and loss to his mother
could be devastating. In practice, the strength of the mother's feelings
and commitment would be an important factor in the child's welfare.
Moreover it may not be in the child's interests for serious harm to another
to be caused to promote his own slight advantage. It may be, therefore,
that so stark a dilemma will rarely arise,

6.14 As we have alvready seen,ul the claims of each parent are now
assumed to be equal before the couwri. We could not suggest that the law
should return to its former preference for the claims of the father. Nor
would we suggest that the claims of the mother should be given any
greater priority than they tend already to enjoy by virtue of the welfare
test itself. In most families, the mother still carries the main burden of
looking after the children, is better able to continue doing so, and will
oiten {depending upon their ages and personalities) have formed a closer
relationship with them. if this is not the case, the fact that she gave
birth to them may well be thought insufficient to justify giving her any

preferential claim.

41  See para. 6.2 and paras. 2.2 and 2.5 above.
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6.15 An alternative solution might be to enable the court to
consider the welfare, not only of the individual child concerned, but also
of each member of the famify. This is not the same as requiring the
court to consider the "welfare of the family": such a2 criterion could
tncrease the risk of children being used as weapons in the matrimonial
battle between their parents,ﬁz and would be, we consider, as retrograde
a step as a return to any automatic preference between the parents.
Rather, the court could be asked to consider the impact of any possible
decision upon both of the parents and upon the other children in the
family.

6,16 We see the merit of this as far as the other children of the
‘family are concerned, although we have found no case in which the court
was expressly faced with the dilernma of promoting the interests of one
child at the expense of those of another. Usually the courts have treated
the children's interesis as interdependent rather than mutually
exr:lusi\.re.!‘l3 Nevertheless, whereas a child's interests may be paramount
over those of ail aduilts, there can be no justification for making the
interests of one child paramount over those of any other,  This may
already be the position, as a child's upbringing may be "in question” even

if he is not the subject of the particular dispute before the court.

6.17 Where the adults’ interests are concerned, moreover, the case
against diluting the paramountcy rule is strong. It provides an important
statement of principle, modification of which could put at risk the
welfare of children. The indications are that the paramountcy of the

child's welfare needs to be strengthened and supported rather than.

42 Seee.g. ReL.[1962]1 W.L.R. 836.

43  E.g. Adams v. Adams [1984] F.L.R. 768; for a case where children
were spiit see Re 0. 119621 | W.L.R. 724,
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replaced.“ Any other approach would run counter to the whole trend of

modern development in this country and elsewhere.

6.18 A further largely theoretical problem arises if the court is
asked to rule in a dispute over a particular aspect of upbringing, such as
medical treatment, schooling, or even, whom the child should be able to
see. These questiohs most commonly are raised in wardship, although
they may also arise following divorce or wherever persons hold parental
pawers jointly. Such decisions are usually made by the parent with whom
the child lives, Unless a parent is also required to regard the child's
welfare as paramount, which is not clear at prcat;ta-i"lt,“5 the court, in
reaching its decision, will apply a standard different from that which the
parent would be expected to follow in putting that decision into effect. It
might, therefore, be suggested that a different criterion should apply to
questions of "management" as opposed to custody., One possibility would
be to require both court and parents merely to give "first™ consideration
to the child's welfare, as is the case with local authorities.% Another
would be to permit the court to review such parental decisions only if
they were outside the bounds of those which a reasonable parent might

take.‘"7

6.19 There are, however, serious objections to such an approach, It
would be difficult to define which decisions are "managerial" and which

44 Law Com. No. 118 (op. cit. at n. 18), paras. 7.22-2% and e.g. A Child
in Trust, (1985}, Chs, 2, 20 and 3).

25  See para., 3.2 above,
46  Child Care Act 1980, 5. 18(1).

47 As where agreement to adoption may be dispensed with if
unreasonably withheld: Re W.[19711A.C. 682,
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“eustodial®, Access, for example, might be regarded as either.
Furthermore, there are some apparently “managerial® decisions in which
it is reasonable to expect both courts and parents to regard the welfare of
the child as the paramount consideration. OQur law has long taken the
view, for example, that a parent’s duty to provide adequate medical aid
for his chifd outweighs any religious or other scruples he maty_I';awe.q8 Any
other criterion could clearly put the child at risk.“g Further, any
‘alternative approach would leave unclear the precise weight to be given

to the child's welfare and introduce a further element of uncertainty.

6.20. There may still be doubts whether the child's "best interests”
should determine the issue between parents and non-parents. Respect for
family life is guaranteed under the European Convention on Human
Rightsso and parents may require protection from unwarranted
interference. Local authorities are not permitted compulsorily to
‘intervene in the care of children simply because they could provide
something better, but only where specific shortcomings in the home or the
parents can be 1:ar<:n.*ed.51 in adoption, parental agreement is required,
unless it can be dispensed with on defined grounds, and the child's weliare
is only the "first" rather than the "paramount® conside-raticm.52 In

relation to custody and upbringing, however, the House of Lords decided

48 R, v. Senior {1899} 1 Q.B. 283.

49 E.g Re B, [19811 1 W.L.R. 1421, where the court overruled the

' parents' withholding of consent to an operation to remove a
potentially fatal intestinal blockage in their Downs syndrome baby;
and see Re D). [1976] Fam, 135.

50  Article 8.

51 Children and Young Persons Act 1969, s. 12} Child Care Act 1980,
s. 3{ly see also Review of Child Care Law {"R.C.C.L.™ (1935},
para. 2.13 and ch. 13, where this principle is reaftirmed.

52 C.A. 1975, 5. 3[Adoption Act 1976, 5. 6).
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in J. v _(_;;53 that there is ne presumption in favouwr of even the

"unimpeachable® natural parents of the child, although their relationship
with the child will often carry great weight as they “can be capable of

ministering to the total welfare of the child in a special way“.sq

6.21 Although we recognise that this is a difficult guestion, several
arguments persuade us that the present position in English law should be
maintained, First, the child may have a much closer relationship with
someone other than his "patural® parent. The emotional and
psychological bonds which develop between a child {(especially a very
young child) and those who are bringing him up are just as "natural® as are
his genetic ties. To give preference over such a "psychelogical" 1::‘an.ent55
to one whose interest may be based solely on a blood tie could on occasion
be highly detrimental to the child. Secondly, the anzlogy with
intervention by local authorities is not exact. By definition, the
authority cannot be or become such a “psychological” parent. Whereas a
non-parent applicant will usually be seeking to secure the child's existing
home and an established relationship, the local authority will usually be
seeking to remove him from such a home in favour of an unspecified
alternative. Unlike a case between private individuals, the court is not
faced with a choice between two {or morel identifiable homes. There are

also strong objections in principle to the authority of the State being used

53  [1970] A.C. 683.

54 Ibid,, Lord MacDermott at p. 715; c.f{. Lord Upjohn at p. 724, "the
natural parents [theyl have themselves a strong claim to have their
wishes considered as normally the proper persons to have the
upbringing of the child they have brought into the worid."

55  Goldstein, Freud and Soinit, Beyond the Best interests of the Child
{i973) pp. 17-20. See B.R. v. Ealing London Borough [1985] F.L.R.
999 for a discussion of the weight to be given to 'psychological’
parenthood.
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to impose standards upon families unless it can be shown that the children

are suffering, or are likely to suifer, unacceptable ha.i.'m.s6

6.22 We conclude, therefore, that the weifare of eacn child in the
family should continue to be the paramount consideration whenever their
custody or upbringing is in question between private individuals. The
welfare test itseif is well able to encompass any special contribution
which natural parents can make to the emotional needs of their child, in
particular to his sense of identity and self-esteem, as well as the added
commitment which knowledge of their parenthood may bring.57 We have
already said that the indications are that the priority given to the weliare
of the child needs to be strengthened rather than l.iru‘jerr'ﬂined.58 We
could not contemplate making any recommendation which might have the
-efiect of weakening the protection given to children under the present

law.

€. Could the operation of the welfare test be improved?

6.23 Decision-making in custody cases presents difficuities quite
uplike those of ordinary adjudicatiun.59 Although past events are
sometimes in dispute, more commonly the court is concerned to evaluate
the characters and personalities of the various people involved, including

56 Mnookin, "Child Custody Adjudication Judicial Functions in the Face
of Indetermiracy”™ (1975} 3% L.C.P. 226, 260-262, and R.C.C.L. {op.
cit. at n. 51}, para. 15.10.

57 Lord Simon of Glaisdale in Re D, [1977] A.C. 602, 638C said that
"courts of matrimonial jurisdiction in general proceed nowadays, on
the basis that it i5 in the best interests of the child to grow up o
know, and if possibie to respect and love, both the naturai parents”.
See also M. v. 1. [1977] 3 F.L.R. 19, Re C. (M.A)) fi966] 1 W.L.R.
646 and Re EAPJ119681 1 W.L.R. 19213

58  See para. 6.17 above.

59  Mnookin {op. cit. at n. 36), pp. 249-262,
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the child. 1t will then have to predict how the various participants will
react ¢ one ancther and to future events, including the court's own
decision. Above all, it must decide what cutcome it wishes 1o secure for
the child and what course will best promote it.  All of these involve
considerable uncertainty and often value judgments, as to which opinions

may understandably difter.60

6.2 There are obvious risks in such a state of affairs. Although
courts have repeatedly stressed that “individual cases are infinitely
varied® and it is "unwise to rely upon any rule of thumb",él it is
undeniable that ”propositions“62 akin to rules of thumb have from time to
time been developed and applied. Statements that, for example, effect
should be given to the “dictates of nature that the mother is the natural
guardian, protector and comiorter of very young children"63 have clearly
played a part in resolving not only the case in guestion but others too.
The great majority of custody cases are uncontested, and the parties must
to some extent have based their negotiatiohs upon their own or their

advisers’ understanding of how such propositions might be app!ied.ég

60  Ibid., pp. 260-262; see e.g. May v. May (19861 F.L.R, 325,

61 Pountney v. Morris [1984] F.L.R. 381, 33% per Dunn L.J.

62 Ormrod L.]. in Bowley v. Bowley [1984] F.L.R. 791 at p. 795 and see
Townson v, Mahon 1198¢] F.L.R. 690,

63 Re K.{1977] Fam, 179, 189 per Stamp L.J.; see also Ormrod L.J. at
p- 191, ¥l cannot imagine any court deciding to give children of 53
and 2% to the father when a perfectly competent mother is abie to
oifer them, physically speaking, a perfectly satisfactory home."
See also cases cited at n. 39 above.

6%  Mnookin, "Bargaining in the Shadow of the Law: The Case of
Divorce™ {1979 C.L.P. 65. See also the Supplement to this paper,
Priest and Whybrow, Custody Law in Practice in the Divorce and
Domestic Courts {1986)
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6.25 The advantage of such informal propositions is that they may
be developed in line with current developments in professional as well as
public opinion.“ They need not remain fixed in the understanding or
values of a previous age. The .disadvantage is that they may not, in fact,
represent the standards of the community as a whole or of the particular
families involved, but only of a certain section. They have never been
subject to Parliamentary scrutiny and if they were might well prove
controversial. Their nature, content and effect remains uncertain,
because, in theory, they are no more than comrﬁon sense obsevations,
usually to be applied "when all else is equal”.G6 '

6.26 On the other bhand, without such propositions, there is an
obvious risk that, given the large number of cases and the many different
courts in which they may be heard,67 essentiaily the same sort of case
will be approached in a very different way, or according to very different
standards or values, from court to court, As It is, although the appellate
cowts have attempted to guide lower courts in the application of section
1, their role is inevitably limited by the recognition that each case is
different, precedents are generaily unhelpfu!,68 and all generalisations
must be qualified.®’

65 Contrast Re Thain [1926] Ch 676, with J. v. C. [1970] A.C. 668,
Lord MacDermott in the latter case, at p. 715, stressed that Eve 3.5
opinion expressed in Re Thain that a change of custody for a young
child would resuit in merely transient upset has been superseded by
Ygrowing experience ... that serious harm even to young children
may, on occasion, be caused."

66  B.v.B.[1985] F.L.R. 166, 182 per Oliver L.J.

67 SeePartl, n. 6. .

68 Re K.[1977]Fam. 179, 183 per Stamp L.3.

69 " Re W.(1982) 5 F.L.R. 492, 504 per Cumming-Bruce L.J.
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6,27 In atternpting to solve or at least to reduce some of the
difficuities, there are two main approaches which might be considered and
have indeed been adopted in some other jurisdictions:

{i} a set of statutory objectives, or guidelines, interpreting

what constitutes a child's best interests; or

{ii} a statutory checklist or a list of factors which the court
should be obliged to consider.

Although these two approaches may resuit in similar statutory
expressions, they can be distinguished in principle. The former sets out
substantive or prescriptive rules which will guide the courts' decision.
The iatter lays down matters to which consideration should be given in the
process of reaching a decision,

(i} Guidelines

6.28 it could be argued that, as in several American States,m
Parliament should decide upon and set down clearly the direction in which
it is desired that the courts should go. At their most firm, guidelines
could become rules of law, as, for example, in some Latin American

71

countries. Less firm guidelines could operate as presumptions, which

7¢  Alabama, California, Georgia, Kansas, Louisiana, and Texas.

71 Where the courts may rely on fixed rules. In some countries
custody is awarded to the 'innocent' spouse following a ‘*fault’
divorce le.g. Brazil and Venezeula)., in Bolivia if the parties cannot
agree, custody is decided on the basis of either custody of girls
being granted to their mothers, and boys to their fathers, or on the
basis of custody of children under 7 being granted to their mothers
and those over 7 to their fathers., In Argentina custody of children
under 5 is given to the mother; otherwise custody is given to the
party best able to provide for education.
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would determine the cutcome unless they could be rebutted on the facts
of each case: as, for example, in those of the United States which have
provided for joint custody72 or for a preference in favour of natural

73
parents.

6.29 Such guidelines might well provide relative certainty and
consistency of outcome. Hence they could reduce stressful litigation,
which is “deeply damaging to the parents and their relationship, rubbing
off generally in damage to the children involved“.n Guidelines might
also encourage the parties and courts to reach final decisions, rather than
tentative solutions which may require reconsideration later. In Australia,
for example, the court is directed to make the order which is least likely
to lead to the institution of further proceedings.75

6.30 Two diificu'lties, however, are framing acceptable guideiines
and the fact that the guidelines may conflict in a given case. In Part iil
of this paper, we tentatively proposed seven "yardsticks"” against which to
judge proposed reforms in the law, not only in the resolution of contested
cases but alse in the design of the system as a whoie.76 With a little
adaptation, those yardsticks might be .tumed into guidelines of the sort
under discussion here. We would very much welcorme views as to whether

they might prove acceptable and what modifications could be proposed.

72  E.g. California, Florida, Kansas, Louistana, and Nevada.

73 California, Georgia, Kansas, Louisiana, Oregon (in favour of the
family home) and Texas.

7%  B.v.B.[1985]F.L.R. 166, 185 per Cymining-Bryce L.J,

75 Family Law Act 1975, s. 64{1}ba), as amended by the Family Law
Amendment Act 1983,

76  See paras. 3.7-3.8.
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6.31 The main problem with pguidelines, however, is that it is
difficuit to frame them in such a way that they do not undermine the
paramountcy rule itseif. This is well ilustrated by the three guidelines
which have been suggested as being the only ones which can be justified

by the prevailing state of knowledge about the needs of children:77

Gy not putting the child at risk of harm,

(it} preferring a “psychological® parent over any other

claimant, and

(i) subject to the two previous rules, preferring the natural

parents.

There are also obvicus difficulties in defining what constitutes
"psychological parenthood” and "fitness” for this purpese. Furthermore,
such guidelines would not assist a court in resolving that most typical of
disputes, between two parents to whom the child is equally attached, who
are equally committed to him, and who can orovide equally good homes
for him.

6.32 In our view, the only guidelines which could be developed to
resolve such cases would have potentially arbitrary and undesirable
results, and place the party against whom they run at an unfair
disadvantage. It is known, for example, that the courts are usually
reluctant to disturb the child's existing home,78 even where the other
parent may have had at least as good a relationship with the child and

77 Mnookin {op. cit. at n. 56), pp. 282-287,

78  Re C.(1980) 2F.L.R. 163; B. v. B.[1985] F.L.R. i€6.
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have an equally satisfactory alternative home to offer. Any guideline to
that eifect, however, would be advantageous to a parent who was able to
delay proceedings or a parent who had made life intolerable and caused
the other to leave and give up care of the child during the interim period.
On the other hand, preferences based upon the sex of the parent or of the
child, aithough they still exist in other jurisdictions, are unlikely to prove
acceptable here. © They "have been tried historically and are now being
discarded ... because they reflect value judgments and sexual stereotypes

that our society is in the process of rejecting”.79

6,33 These considerations lead us to conclude that each case should
continue to be approached without any proposition in favour of a
particular result. Section 1 itself adds that the court shall not take inte
account "from any other point of view" than the child's welfare whether
the claim of either parent is superior to that of the other. In New
Zealand and in several of the United States, the legislature has gone
further, to provide that "there shall be no presumption that the placing of
a child in the custody of a particular person will, because of the sex of
that persoen, best serve the welfare of the child“.go A further provision
which is found in New Zealand.and some American statute:s.81 is that the
court shall have regard to the conduct of any parent only insofar as it is
relevant to the welfare of the child. Although we doubt whether

79 Mnookin {op. cit. at n. 56), p. 284.

80 New Zealand Guardianship Act 1968, s. 23{1A). It has been said
that this ¥appears ... 10 be superflyous window-~dressing inserted to
placate dissident and obstinate elements who considered themselves
unable to accept the law as it was being administered previously™:
Webb, Family Law 1986 Style {1986), p. 138, In North America, see
e.g. Arizona, California, Colorado, Florida and Kentucky.

81 E.g. in the States of Colorado, Kentucky, Oregon, South Dakota, and
the Virgin Islands.

200



these are sirictly m=.-c:ess..atry,82 we invite views as to whether such specific
provisions would counteract the tendency towards sub-rules which
undoubtedly exists at present.

{iil} Checklist

6.34 A checklist of matters for the court to take into account is a
common means in other jurisdictions of assisting the court in operating
the welfare principle. Some of these may be more akin to guidelines and
thus open 10 the criticisms mentioned above. More usually, however, a
checklist recites the relevant factors to be taken into consideration, as
does section 25{2) of the Matrimonial Causes Act 1973 in relation to
financial provision and property adjustment after divorce, without
indicating the result to be achieved. An example of a recently enacted
checklist is found in the Austraiian Family Law Act 1975, as amended by
the Family Law Amendment Act 1983, Section 64{1¥bb} provides that
the court shall take the following matters into account:

i) the nature of the relationship of the child with each of
the parents of the child and with other persons;
fii} the effect on the chiid of any separation from -

{A} either parent of the child; or

{(B) any child, or other person, with whom the child has

been living;

(iii) the desirability of, and the eifect of, any change in the
existing arrangements for the care of the child;

(v} the attitude to the child, and to the responsibilities and
duties of parenthood, demonstrated by each parent of
the child;

82 Since J. v. C. [1970] A.C. 688 the meaning of the paramountcy

principle has been clear. See para. 6.9 above.
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(v} the capacity of each parent or of any other person, to
provide adequately for the needs of the ¢hild, including
the emotional and intellectual needs of the childs

{vi) any other fact or circumstance {including the education
and upbringing of the child} that, in the opinion of the
court, the welfiare of the child requires to be taken into
account.,

A checklist may be used in addition to guidelines. As we have already
mentioned, the Family Law Act combines this list with a general
objective of making the order which is “least likely to lead to the

institution of further proceedings" with respect to the t:hilc!.a3

6.35 Checklists are found in nearly ali the Canadian Provinces and
several American States. There are clear advantages in establishing a
non-exhaustive set of relevant factors which in no way ham.pers the
development of substantive case law or risks creating a bias in favour of
certain parties. It simply aims to ensure that all the relevant
considerations are taken fully into account and also, perhaps, to provide
some consistency from court to court and case to case.

6.36 The existing lists differ considerably in both content and style.
in Canada, for example, there are seven Provincessg with long lists of
factors to be taken into account in determining the best interests of the
child but the onily factor commeon to all is the views and preferences of
the child, to tll.e extent that these can be ascertained. All of the lists
also refer to the mental, emotional and physical needs of the child, but
not in exactly the same terms. Most of them refer to the quality of the
child’s existing relationships with parents, brothers and sisters, and others;

83 Family Law Act 1975 5. 64(1)(ba), as amended by the Family Law
- Amendment Act 1983,

8% British Columbia, Manitoba, New Brunswick, Newfoundland,

Ontario, Prince Edward Island and Saskatchewan {including
checklists used in child welfare legislation}.
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to the capacity of each party to discharge the obligations of a parent and
sometimes to their future plans; and to the ability of the child to achieve
his full potential in the home proposed.  Somewhat surprisingly, the
effect upon the child of disruption in bhis existing home appears in only
three of the lists and the security or stability of the future home in only
TWOo. His cultural and religious background features in three, and
provision for his "spiritual well-belng" in another. Other factors
mentioned include relationship by blood or adoption and the effect on the
chiid of any delay in a final order.

6.37 Possibie disadvantages of such lists are that they could not
hope te be definitive and it may be misleading to highlight certain
matters to the exclusion of others. Further, the weording may inevitably
be general and thus not of any great assistance. Despite the differences
in style, however, there is sufficient common ground between those which
we have mentioned to suggest that an acceptable checklist could be
devised here were it thought helpful to do so.

6.38 On the basis of the current approach of the English courts, we
suggest that the court might be required to take into account ail the
relevant circumstances in assessing the child's welfare, including the

following:

{1} the quality of the love, affection and other emotional

ties existing between the child and each of the parties:.-r.;isj

85 For a recent example see Stephenson v. Stephenson [1985) F.L.R.
114G, 1148, where there was a "lack of true bonding between this
raother and the child” {per Wood 1.).
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(2) the nature of the emotiona) ties existing between the
child and any person other than the parties;86

(3} the efiect upon the child of separation from either party
or from any other person with whom he has been
Iiving;87

{#} the capacity and disposition of each of the parties to

provide for the child's emotional needs in the future.-,88

including the recognition of his ties with other people;89

(5} the length of time the child has lived in his existing
environment and the effect of any change, including
changes of neighbourhood, school, local activities and
access to relatives and friends;%

86

87

38

89

90

E.g. an extended family and “a perfectly splendid stepmother-to-
be": Stephenson v. Stephenson (ibid.), pp. 1146 and 1147,

“Where ... a child of 2 years of age has been brought up without
interruption by the mother {or a mother substitute) it should not be
removed from her care unless thers are strong counterveiling
reasons for doing so” D. v. M, {1983] Fam. 33, &) per Ormrod L.J.
See also 1. v. C, (19707 A.C. 868 and B.R. v. Ealing London Borough
[1985] FI.R. 999. C.f. where the continuity of care has been
broken: Re C.{1930) 2 F.L.R. 183,

The “"capacity of the grown-ups who are put forward as claimants
for care and contro! is of immense importance in proving their
capacity for forming affectionate, loving relationships with the
child ...* Re W. (1982) ¢ F.L.R, 492, 504, per Cumming-Bruce L.J.
As to a child's need to know his natural parents, see n. 57.

The willingness of one parent to provide the child's access fo the
other is ar important consideration: D. v, M. [1983] Fam. 33, 41. Tn
some North American states, for example California, an express
preference is given to such a 'friendly' parent.

“She has been able to put down roots and to form happy relationships
with all those about her”; Stephenson v. Stephenson {op. cit. at n.
851, p. 1146 per Wood J.
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(6} the capacity (bearing in mind any financial provision or
property adjustrnent which may be ordered} and
disposition of each of the parties to provide properly for
the child's ae:v:elrm'rsc;da'ciors,91 hygiene, food, medical
care, appropriate supervision92 and companionship and

otherwise for his physical needs and deve!opment;93

(7} = the capacity {bearing in mind any f{inancial provision
which may be ordered} and disposition of each of the
parties to provide properly for the child's education and
intellectual development both at home and at schooi;%

{8) the capacity and disposition of each of the parties to
provide properly for the child's social and ethical

deve!opment;95

(9} where relevant, the ethnic, cultural or religious%
background of the child and each of the parties;97

21

92

93

94

5 -

96

97

Re F.[1969] 2 Ch. 238, 243 but in most cases “disadvantages of a
material sort must be of little weight™: Stephenson v. Stephenson
{ibid.), p. 1148,

For a child to have his time divided between 3 or 4 adults including
a child-minder and relatives is to be avoided if possible: D. v. M.
[1983) Fam. 33, 41. See also Re K,[1977] Fam. 179,

For an example of a general discussion of a parent's capacity and
disposition, see Re B.A. [1985] F.L.R, 1008; as to medical care see
Jane v. Jane (1983} 4 F.L.R. 712.

May v, May [1986] F.L.R. 325.

C.f. e.g. S. v. 5. (1978) 1 F.L.R. 143; Re P. (1982) 4 F.L.R. 401; Re
B. and G.[1985] F.L R, 493,

Re M. [1967] 3 All E.R. 1071, Re C. {MA}[1966] 1 W.L.R. 646; Re
. (1975Y 2 F.L.R. 239 and Wright v. Wright (1980} 2 F.L.R. 276.

|

Jussa v. Jussa [1972] | W.L.R. 321, Haleem v. Hafeem {1975) 5 Fam.
Law 184,
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(10) the quality of the relationship existing or likely to exist
between the child and any other member of each
household and the likely effect of that member upon the
capacities and dispositions of each of the parties in
paragraphs {4}, (6}, {7} and (8} al}u;wt‘:;g8

{11) any risk of ill-treatment by either party or by any
. 99
present or likely member of that party's household;

{12) any other special circumstances, inciuding any particular
aptitude or disability of the child;

(13) the wishes and feelings of the enita. 100

6.39 Such a checklist is designed for cases where the allocation of
guardianship or care and control is in question. Nevertheless, it could be
used for the determination of more precise issues of upbringing even if
some factors wouid play little part in many cases. Cur provisional
conclusion is that, while guidelines should not be adopted, a checklist of
relevant factors might be helpful. We welcome views upon the general
question and upon the list which we have tentatively proposed.

D. The wishes and feelings of the child

.50 One relevant factor which is common to all the checklists we
have found and is often prescribed in countries which have no such lists is
the views of the child himself. In adoption cases, the court is required to

98 For the benefits of a stable step-family, see Stephenson wv.
Stephenson [1985]1 F.L.R. 1140, Re C. {1980) 2 F.L.R, 163 and Re
D.W. (1983) 14 Fam, Law 17.

99 E.g. L. v. L. (1980} 2 F.L.R. 48, where the father was alleged to
have over-severely chastised the child.

160 See paras. 6.40-6.4% below.
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ascertain the "wishes and feelings™ of the child so far as this is
practicable, and give due consideration to them "nhaving regard to his age

o 101

and understanding™. There is no such requirement in custody law.

However, the court will rarely, if ever, make a custody order which is

contrary to the wishes of a child who has reached 16.102

Below that age,
his views mmay be taken into account but will be treated with some
c:auticxn;m3 not should the child be placed in the invidious position of

having to choose between his parents.m

6.41 There is clearly a strong case for inciuding the adoption
formula in custody cases. By referring to the child’s "feelings", it allows
his views to be sought indirectly, without subjecting him to any pressure
to choose between his parents, or between his parents and others. At the
same time, it recognises that the child, not the aduit parties, is the

central person in the case and entitied to consideration in his own right.

6.42 This point has been reinforced by the decision of the House of
Lords in Giilick v. West Norfolk and Wisbech Area Health Authority.ws

101 C.A. 1975, s. 3[Adoption Act 1976, s. 6).

102 Hall v. Hall [1946] 175 L.T. 355, In New Zealand a custody order
Shall not be made in respect of a 16 vear old unless there are special
circumstances: s. 24(1), Guardianship Act 1968. A custody order
made under that age expires once a chiid reaches 16 unless the court
has otherwise ordered "in special circumstances™ s. 24¢2) of the
1968 Act. Custody in New Zealand means the right to care of the
child: s. 3 of the 1963 Act.

163 D. v. D. [1958] C.L.Y. 931 Re §. {19671 1 W.L.R. 396; Guery v.
Guerzr982] 12 Fam. Law 18%4; Re D.W. {1983) 14 Fam, Law. 17.

104  Adams v. Adams[1984] F.L.R. 768. The Australian Family Law Act
1975 imposed a duty to consider the child's wishes but has recently
been amended to clarify that the child may not be compelled to
express a view (ss. 64{01)(b) and (1A}

105 [1986] A.C. L2,
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Indeed, it could be argued that, just as the parent's power to decide what
medical treatment his child should have gives way to the child's right to
make that decision for himself once he is competent to do s0, so also does
the parent's power to decide where the child should live.ms if so, an
order for custody or care and coatrol might be ineffective against an
older child, unless it was made clear that the court could insist where the
parents could not. As such, the order would impinge upon the child's own
rignts, and the case for recognising his wishes as an Independent

consideration alongside his welfare would become even stronger.

6.43 Any such change in the substantive law inevitably raises the
questions of when and how the child's own views should be put before the
court. There would have to be some means of doing so independently of
the case presented by the adult parties. In adoption and custodianship
there is invariably a report, either from a guardian ad litem or from the
adoption agency or from the local guthority, in which this can be done.m?
In other custody cases, there is usually a welfare officers' report if the
issue is contested, and it is normal practice to interview the child,
although officers differ as to the minimum age at which this can be
attemlzatezci.ms
the chiid in private. In uncontested cases, however, welfare officers'

The judge {but not & magistrates' court] rnay interview

166 See Eekelaar, "Gillick in the Divorce Court" {1986} 136 N,L.J3, 134.
Children should be consulted, if their degree of maturity permits,
when the court takes a decision “relating to the attribution or
exercise of parental responsibilities and affecting {their) essential
interests", Principle 3 of Parentai Responsibilities,
Recommendation, No. R84} adopted by the Committee of
Ministers of the Counci! of Europe on 28 February 1984,

167 As to adoption see C.A. 1975, s. 18 and the Adoption Rules 1984, rr.
13 and 22, As to custodianship see paras. 2.80-2.82,

108 See Eekelaar, "Children in Divorce: Some Further 'Data” (1982) 2
0.3.L.5. 63, 84,
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reports are relatively rare, as is the child's attendance at the section #!
appointment. Requiring the court to canvass the child's wishes and
feelings in every case would entail a considerable change from current
practice and, given the numbers irwolw.n&-d,m9 a considerable increase in
costs. Such procedural questions are outside the scope of this paper, but
we invite views as to whether the substantive law might be modified to
take account of the practical difficulties in uncontested cases.

&.54 Similarly, the issue of how the child's point of view can best be
ascertained and represented to the court is subsidiary to the question of
whether the substantive law should require this to be done. The cholce
between the various methods outlined in Part I is a difficuit one and we
do not intend to rehearse the arguments here. For the time being, our
provisional view is that the court in custody cases should be reguired to
ascertain and consider the wishes and feelings of the child concerned. We
would welcome views as to whether this should be made an independent
provision in its own right, or simply appear as part of the checklist
suggested earlier.

109 See para. 4.1 above,
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PART VII

CONCLUSION

7.1 We conclude by pulling together some of the proposals made in
this paper and in our earlier paper on Guarcliau'tshi[.‘:l in order to give an
outline of a possibie new scheme for the allocation of parental
responsibilities and to discuss the statutory form which it might take.
Cur aim52 are 1o eliminate the present gaps, Iinconsistencies and
anomalies; to produce a simple system which can beé readily understood
by the people involved; and above all to promote the interests of the
children concerned in accordance with the objectives which we put
forward in Part IIl. We should emphasise that these are only tentative
proposals and that on each point other options are canvassed in the paper.
These are summarised before the new scheme is outlined,

A. Summary of the options

7.2 We begin by examining, in the light of the available research
evidence and other material, the arguments for and against the divorce
courts’ present duty to approve the arcangements proposed for the
children of the family.3 The procedure has not been noticeably
successful in achieving any of its original aims and we discuss four

possible options for reform:z"

1 Working Paper No. 91 {1985},
See paras. 1.2, 1.3 and 3.7,

Paras. 4.8 to 4.i0.

= W N

Para. 4.11.
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(i) abolition;

(ii} improving the procedure;

(iii} strengthening both substance and procedure;

(iv} modifying the substance so as to reflect more modest
aims,
7.3 We provisionally conclude, as did the Booth Committee, that

this provision cannot be abolished without putting something in its place,
because it stresses the need to give special attention to the children
whose homes are breaking up and nothing should be done to detract from
this..5 The Booth Committee's recommendations should make the
procedure more effective in discovering the parties' proposals and
directing appropriate services and conciliation towards those families who
could benefit from them. These improvements should reinforce the
responsibility of the parents themselves.6 That responsibility could,
however, be undermined by the courts' present duty to be satisfied with

their arrangements, when in most cases there is little alternative.

7.4 Hence we suggest 2 modified formula which wouid enable the
court to consider the information put before it but with a view to
discovering whether there is a prima facie case for an order and, if so,
which, rather than deciding that the arrangements are "satisfactory" or
“the best that can be devised in the circumstances“.7 We also examine

the arguments for and against making any order in those divorce cases

5 Para. 4.12.
& Para. 4.13.

7 Para, 4.15-4.16.
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where the parties are on relatively amicable terms and wish to continue
to co-operate over their children's future. We conclude that a flexible
approach is likely to be most helpiul.8 It is not always necessary to make
an order to sanction the parents' arrangements and they should remain
free to modify them by agreement.9 There will still be cases, no doubt
the majority, where a court order is needed to give security and stability
to child and parents alike.

7.5 We then examine the merits and demerits of the orders
commonly made between parents, for sole custody to one with reaschable
access to the other,m or for joint custody“ with care and control to one
and reasonable access to the other, and other possible orders under the
present system.lz The present law is confusing, uncertain and

unnecessarily restrictive. There appear to be three options for reform:13

{i) to leave the court to allocate parental responsibilities as

it sees iit;Ml

(i to clarify and harmonise the effects of the present

orders;15 and

.3 Para. 4.21.

9 Para. 4.59%(v.

10 Paras. .23 to 4.26,
Ll Paras; 4.35 to §.43,
12 Paras. %.4% to 4,346,
13  Para. 4.47.

15 Para. 5,48,

15 Paras. .49 to 4.50.
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{iis) to attempt a new approach, in which parents retain their
equal parental status and share their child's time

between 'chern.16

7.6 As it appears to us that parents have responsibilities rather
than rights and that children often benefit from a real rather than a
largely symbolic sharing of those responsibilities we tentatively faveur
the third of these options, which could be applied to all the jurisdictions in
which custody is allocated between parents. As it forms the core of our
new scheme we shall explain it further below.

7.7 At present, three categorles of people may be granted custody
of children who are not their own: spouses who have treated the ¢hild as
a member of their family, people qualified to apply for custodianship, and
third parties who intervene or are identified by the court in matrimonial
or custody proceedings begun by 'c:ther&;.17 Each of these categories has
been developed in a different context and for a different reason. The
result is a system with no consistent theme or guiding principle in which it
can be a matter of chance whether a non-parent can be pgranted
custc:dy.l8 . This is particulacly apparent in the case of step-parents,
whose position differs according to whether the natural parents were
unmarried, or divorced or one of them has died, and according to whether

the step-parent’s own marriage to the parent has broken down.

7.8 We canvass three possible approaches to defining the people
who tnay apply for or be granted custody:

16  Para. 4,51 to .57,
17  Para. 5.2.

13 Para. 5.29.
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i) allowing any person to apply for custody of a "child of
the family” without having to apply for matrimonial
relief; the concept could be extended beyond married
couples and thus replace the present qualifications for

c:ustoclianship;19

(ii} modifying the residential and consent requirements for
custodianship so as to approximate more closely to the
recommendations of the Houghton Committee which
proepesed the pr(:u.‘.edt.u'e;z{:l

{iii) allowing non-parents the same rights to apply for
custody as parents have, perhaps with leave of the

COU?I.ZL

7.9 It would not be possibie to remove or curtail the present rights
of spouses in relation to children of the family, so that it would be
difficult to achieve a consistent and simplified system while their position
co-exists with the custodianship regime. There seems, however, littie
reason why non-parents should not have the same rights to apply as have
parents, subject perhaps 1o the need to obtain the leave of the court, This
is already possible in a large number of cases and there is little reason to
suppose that it would expose the child or his parents to the risks of
unwarranted claims. In practice most who might wish to apply to assume
fuli-titne responsibility for a child will already have a close relationship
with him. We conciude, therefore, that provided that unwarranted claims

19 Paras. 5.30 to 5.33.

20 Paras. 3.3% to 35.36. For the Houghton Commitiee's
recommendations see paras. 5.15 to 5.18.

21 Paras. 5.37 to 5.30.
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can be excluded artificial barriers should not be errected against securing

the cutcome which will be best for the child.22
7.10 The same considerations cannot apply to access or to other
more limited questions of upbringing. Access is a less onerous

responsibility than custody and a completely "open door" couid subject
parents and children to claims from "interfering busybodies®. We think,
therefore, that applications for access shouid be restricted to people who
are likely to have been important to the child. We do, however, suggest
that the present categories {rather different from those who can apply for
or be granted custody) could be rationalised and extended.z

7.11 Nor do the same considerations apply to children in local
authority care,zq where the arguments in favour of open access must be
balanced against the need to maintain the willingness of parents to use
the voluntary child care system, particularly if it is to be extended to
other categories of children in the future, and also against the need to
strengthen rather than to undermine the responsibilities of local
authorities themselves to make the best provision and plan the best future
for their children, particularly those in compulsory care. We conclude,

therefore, that some restriction is necessary in the case of children in

care.25
7.12 Once again, there are three possible options as to the orders
avai!able:26

22 Ibid., and para. 5.63(.

23 Paras. 5.57 and 5.60; for details see para. 7.33 below.
24 Paras. 5.41 to 5.48.

23 Para. 5.48; for details see para. 7.3% below,

26  Para. 5.53.
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(i} to leave the court to allocate parental responsibilities as
it sees iit;27

(1) to clarify and harmonise the effects of the present

28
orders; or

(i} a new approach to complement that for parénts, whereby
non-parents would wusually be appointed guardians,
sharing care and control with one another or with
parents as ap::'ropriatoa.29

Once again, we tentatively favour the new approach, which we explain in
more detail below,

7.13 Finally, we discuss the rule that, in any proceedings where the
custody or upbringing of a child is in question, his welfare shall be the
first and paramount consideration. There are various arguments for
modifying the paramountcy rule, but the indications are that it needs to
be strengthened rather than the reverse. It is an important statement of
the principle that adults are expected to put the children's weifare before
their own and any modification could put the welfare of children seriously

at risk.30

27 Para. 5.54.
28 Paras. 5.55-5.56,
29  Paras. 5.57 to 5.60.

30 Para. 6.22.
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7.8 There is, however, some risk of inconsistency and subjectivity
in applying the welfare test31 and other countries have sought to mitigate
this by laying down statutory guidelines as o what will be of benefit to a
child, We consider, however, that such guidelines would be inaccurate,
arbitrary or unfair, and could undermine the paramountcy rule itse!f.32
On the other hand, a "checklist” of factors to be taken into account in
assessing the child's welfare has proved helpiul in other jurisdictions and
might also be adopted here.33 Whether or not such a checklist is
adopted, a factor which should always be considered is the wishes and
feelings of the child himself to the extent that this is appropriate in view

of his age and understanding.%

B.  An outline of the possible new scheme

Parenthood

7.15 Parenthood would become the primary legal concept in the

allocation of responsibility for bringing up a child.35 Parents36 who are

3t Para. 6.26.

32 Para. 6.31 and 6.33.

33  Paras. 6.34 t0 6.39; {or details see para. 7.38 below.
3% Paras. 6.50 to 6.44.

35 See Working Paper No. 91, para. 3.4,

36 At present "parent”™ usually means the man whose sperm or the
woman whose ovum contributed to the embryo formed; in our
Report on Illegitimacy (1982) Law Com. No. 118, para. 12.9, we
have recommended that a child conceived by A.L.D, with the consent
of the mother's husband should be treated in law as her husband's
child; a fortiori the woman in whom is implanted the ovum of
ancther, fertilised elsewhere, should be treated in law as the child's
mother; this probably requires no legislation, but could be clarified.
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married to one another when or after the child is conceived should
continue to have equal responsibilities. Others, including a father who is
not married to the mother at or after the child's conception,37 would only
acquire such responsibility through guardianship or court order.

7.16 Parenthood would entail a primary claim and a primary
responsibility to bring up the child. It would not, however, entail
parental "rights" as such. The House of Lords, in Gillick v. West Norfolk
and Wisbech Area Health Authority,38 has held that the powers which
parents have to control or make decisions for their children are simply to

the necessary concomitant of their parental duties. This confirms our
view that "to talk of parental 'rights' is not only inaccurate as a matter of
39 We
suggest, therefore, that the expression should no longer be used in

juristic analysis but also a misleading use of ordinary language".
legisiation.

717 A further consequence of this, we also suggest,qo is that the
exercise of most parental responsibilities cannot be separated from the
care and control of the child. The actual care of the child will carry with
it the responsibility to ook after him and to bring him up and it will also
carry the power to contro! him in order to do this properfy. Hence, in our
proposed new scheme of orders, parental powers and parental
responsibilities are not opposites but go hand in hand. For the most part,

37  This would confirm the policy recommended in Law Com, No. 118
{ibid.}, and cl. 34 of the draft Family Law Reform Bill annexed.

38 [1986] A.C. 112,
39 Law Com. No. 118, para. 4.18; Working Paper No. 91, para. 1.11.

&G See paras. 4.31 to §.53.
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they also Yrun with the child™, We do not believe it to be either
practicable or in the interests of children for those who are looking after
them to be unable to do what they believe to be best for the child at the
time that it has to be done.

7.18 in most families, of course, the parents are living together and
able to share these responsibilities between them. Once a relationship
has been established between parent and child, we believe that the law
should disturb it as little as possible. Hence unless and unti! a court
orders otherwise, parents will have equal responsibilities and will be able

“1 rhey will also remain

to exercise them independently of one another.
free to agree between themselves as to the exercise of any of their
responsibilities, although this would not be enforced if it were not for the

child's benefit to do 50.42

749 There are some families who can continue to operate in this
way even though the adults are separated for all or most of the time.
There should be no assumption that it is necessary to reallocate parental
responsibilities by court order simply because there are other proceedings
between the parents. The court should have a discretion as to whether or
not to make crders, depending upon the circumstances of the case. The
security of the child, and of the parent with whom he will be spending
most of bhis time, should, however, be important factors in that

c!ns:a::isim.z"3

&1  See paras. 2.2 and 4,57,
42  Paras. 2.3 and 4.59{v).

43  Para. 4.21.
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The duty of the court

7.20 In specified matrimonial proceedings, the parties should be
under a duty to furaish particulars to the court as to the present and
future upbringing of the children. The court should be under a duty not
to conclude the proceedings between the adults unti! it has decided what
order, if any, should be made about the children. These duties should
apply in divorce, nuliity and judicial separation proceedings under the
Matrimonial Causes Act 1973 and in proceedings for {inancial relief under
that Act and under the Domestic Proceedings and Magistrates' Courts Act
19784

7.2} We invite views as to whether they should also apply in
proceedings for personal protection orders under that Act, or for
injunctions under section 1 of the Domestic Violence and Matrimonial
Proceedings Act 1976, or for orders under the Matrimonial Homes Act
1983,

would be necessary to extend them from "children of the family" to

If they are to be applied to proceedings under the 1976 Act it

children “living with” the applicant.% in any event, the duty couid be

contined to children under 16.%

The powers of the court

7.22 The court should have power to make crders in respect of the
upbringing of children, of its-own motion or upon application in the course
of any relevant proceedings, irrespective of the outcome of the case

44  Para. 4.16.

45  See paras. 2.% and 2.10.

46  This expression is used in sections | and 2 of the 1976 Act,
presumably because they cover unmarried coupies, to whom the

expression "child of the family" cannot at present apply.

47  See para. #.16.
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between the adult parties. Relevant proceedings would include all the
matrimonial proceedings referred to above as well as applications to
resolve any question relating to parental responsibilities. The orders

available would be as follows:

(i}  Guardianship

7.23 A guardianship order would be used to confer parental
responsibility upon a non-parent acting in loco Earentis.qs It would
replace the present powers to confer custody or legal custody upon step-
parents, custodians and unmarried fathers, as well as the proposed power
to confer parental rights and duties upon unmarried fatho:':rs."‘9 it would
enable a step-parent or unmarried father to share parental responsibility
with a parent. It would normally comprise all the responsibilities of a
parent, but exceptions or restrictions could be specified in the order.
"Guardianship” is preferred to "custodianship®, not only because we see no
reason why responsibility for any property the child may have should
automatically be excluded,so but also because it emphasises our view that
the status invelves commitment to and responsibility for the child rather
than entitlement,

(it} Care and control

7.24 A care and contro! order could be used to allocate the child's
time between people with parenthood or gm;\rciiamsl':i|:a.5l Muost

commonly, this would be between parents foliowing divorce or separation,

48  Working Paper No. 91, para. 4.38 and para. 5.38 above.

%9 Law Com. No. 113 {op. cit. at n. 36}, paras. 7.26 to 7,33.

30 For the uncertain state of the law relating to the powers of parents
and guardians in this respect, see Working Paper No. 91, paras.
2.32 to 2,34,

51  See paras. 4.51 et seq. above.
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but it could also apply between guardians, or between parent and
guardian. 1t would replace the present powers to award custody, legal
custody, actual custody and access as between these peopie.

7.25 Care and control would be capable of being shared even where
the parents or guardians were living in different households, but in such
cases the court would probably make no order at all, Where an order is
required care and control would be allocated by tirme. Both parents
would retain their parentai status but parental responsibilities would
iargely "run with the child": the parent with care and control would thus
be able and obliged to exercise those responsibilities while the child was
with him.

7.26 The court would have power to signify for what perlods of
time or in what manner care and control should be shared, It would also
be able to attach cc_mditions, specifying matters in respect of which one or
other parent was not to have the power of independent action.52 Change
of name, leaving the country, adoption and marriage would continue to be
dealt with specifically by statute or rules of court.

7.27 Care and control couid often be allocated between parents on
the basis of their continuing equal status, even though one might have the
child for a much greater proportion of time than the other. The other
parent would not be able to restrict or interfere in the exercise of
parental responsibility by the parent who had the child, unless this was
provided for in the order, but would retain his parental status with respect
to third parties, so that for example he could ask for school reports and
other information. The same would apply in reverse while the child was
with him, so that his status and responsibility as a parent would be clearly
recognised during what is currently called access.

52  See paras. 4.5% 10 4,56 for examples and discussion.
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7.28 However, the allacation could be such that one parent had only
very limited time with the child and was restricted in what he could do
while the child was with him.>>  Thus it would still be possible to Limit
one parent's role to the equivalent of access under the present law. If
our analysis of parenthood is right, there is no need to go further in
securing the position of the parent who is carrying the main burden of
responsibility for the child. We invite views, however, as 10 whether the
court should additionally have power to confer sole guardianship upon one
parent, thus divesting the other of almost all responsibility for the

chitd,”?
7.29 The same considerations would apply as between parents and
non-patent guardians, The appointment of a guardian with care and

control for most of the child’s time would not deprive the parent of his
status but for most of the time the guardian would be exercising parental
responsibilities. Particular restrictions could, however, be tailored to the
individual case, where for example the child had an established religious
faith or was being educated in a particular way.

(iii} Visiting
7.30 Visiting orders would be used where the visitor was not the
child's parent or guardian but a grandparent or other person who might at
present be awarded ac:t:e.-ss.s5 Such a person would have the
responsibility, which anyone has, to protect and care for the child while
the child is with him but would not be able to take any step which would
interfere with the child's usual way of life. The same would apply to
parents if it were thought necessary to retain a power to deprive them of

parental powers and responsibilities in some cases.

53  See paras. %.57 and £.59.
54  See Working Paper No. 31, paras. #.36 and 4.37,

35 Para. 5.61-5.62.
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{iv} Particular questions

7.31 Finally the court would have a general power to resclve any
particular question relating to the upbringing of a child arising between
parems or guardians,

Who may appiy?

7.32 For the reasons already explained, parentls would be able to
apply for any of the orders outlined above56 and so would a father who
had not been married to the mother at or at any time after the child's
conception.57

7.33 Our provistonal view is that other people should also be able to
apply to the court for guardianship with care and control, zlthough in
some cases it would be desirable to require those first to obtain leave of
the court.58 Applications could be made ex parte to aveid causing
needless anxiety to parents or children in cases where there was no
reasonable prospect of success. This approach would Imean that there
was no need to rrake special provision for people who had treated the
child as a member of their family or for the position after cne or both

parents had diecl.s9

36 Including an order relating to a particular aspect of upbringing even
if he no longer had guardianship or had only limited care and
control.

57  This is the effect of the recommendation in Law Com. No. 118 {op.
cit. at n. 36} that he should be able to apply to share specific
"rights" with the mother.

38  See para. 3.39 ahove,

39  See Working Paper No. 91, paras. 3.48 to 3.50.
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7.34 Where the child is in the care of a local authority, however,
people with whom the child is boarded-out should only be abie to apply (2}
with the consent of the local authority or, if the child is in voluntary care,
of each of his parents, or {b} where the child had his home with them for a
certaln length of time. Currently this is three years and we invite views

as to whether this might be reduced and if so to what period.60

7.35 The only non-parents who could apply for or be granted
visiting orders, however, would be those who had treated the child as a
member of their family, those who had previcusly been allocated parental
respensibilities over him, and grandparents, uncles and aunts, or brothers
and sisters {of the whole or hali-blood, whether traced through marital or

non-marital relaticn'lshi;‘.'sl.61

7.36 The only non-parents who could apply for particular questions
to be resolved might be those who had already been allocated
responsibility over that ar'v.=.-a.62 We invite views, however, as to whether
those with a visiting order might also be given that right. There are
obvious risks that concerned grandparents might take too seriously the
complaints of a child about particular matters (that risk already exists
between parents on access visits) but they will also be better placed than
most to know when something is seriously wrong., However, the same

would apply where they were able to visit without a court order.

The criteria for decision

7.37 In reaching any decision relating to the custody or upbringing
of a child, the court should regard the welfare of the child as the

60  Paras. 5.41 to 5.48.
61 Para. 5.61-3.62,

62  As is the present law: see para. 2.50.
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paramount cunsideration.63 it should also have to take into account the

weliare of any other children "affected" [in the family]“ and {at least in

contested cases) to ascertain the wishes and feelings of the child and give

due consideration to them having regard to his age and und(-:rstamding.E'5

7.38

In assessing the child's weifare, at least where guardianship or

care and control is in issue, the court might be advised to have regard to

the following factors along with all the circumstances of the case:

66

{1} the quality of the love, affection and other emotional
ties existing between the child and each of the parties;

(2} the nature of the emotional ties existing between the
chiid and any person other than the parties;

{3} the effect vpon the child of separation from either party
or from any other person with whom he has been living;

i4) the capacity and disposition of each of the parties to
provide for the child's emotional needs in the future,
including the recognition of his ties with other people;

(5) the length of time the child has lived in his existing
environment and the effect of any change, including
changes of neighbourhood, school, local activities and
access 1o relatives and friends;

63

645

65

66

Para. 6.22.
Para. 6.16.
Paras. 6.40-6.44,

Para. 6.38.
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(6

N

{3

(A

(10

{11}

{i2)

(13

the capacity {bearing in mind any financial provision or
property adjustment which may be ordered) and
disposition of each of the parties to provide properly for
the child’s accommodation, hygiene, foed, medical care
appropriate supervision and companionship and otherwise
for his physical needs and development;

the capacity {bearing in mind any financial provision
which may be ordered) and disposition of each of the
parties 1o provide properly for the chiid's education and
intellectual development both at home and at school;

the capacity and disposition of each of the parties to
provide properly for the chiid's social and ethical

development;

where relevant the ethnic, cultural or religious

background of the child and each of the parties;

the guality of the relationship existing or likely to exist
between the child and any other member of each
household and the likely effect of that member upon the
capacities and dispositions of each of the parties in
paragraphs (4}, {6), {7} and {3) above;

any risk of ill-treatment by either party or by any
present or likely member of that party's household;

any other special circumstances, including any particular
aptitude or disabllity of the ¢hild;

the wishes and feelings of the child,

227



Private appointments

7.39 The scheme outlined in our paper on Guardianship for
permitting parents to appoint a guardian private.ly67 could readily be
incorporated in the above structure. Thus a parent would be able by deed
or will to appoint a guardian:

H to replace him after his death;

(ii) to replace him temporarily during a period of illness or

absence abroad; or

(i) to share his responsibilities where he was sole guardian
of the child,

7.40 Such a guardian would share the same responsibilities as one
appointed by the court, Neither would have power to appoint a
gua.rdian,68 save that an unmarried Iather who had been granted

guardianship would retain his present power to do so.

Other matters

7.41 Qur main purpose in this paper has been to discuss the general
shape of the substantive law. We have not dealt with all the issues raised
by the analysis of the existing law in Part i{l. Some of these will fall by
the wayside if our preferred approach is adopted. Others cannot be
properly considered unti! the broad outlines of the substantive law are

67  Working Paper No. 91, paras. 4.% to 4.31.

68  Ibid., para. 3.74 invites views on this issue.
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known or Iinitiatives elsewhere which could affect them are more

advanced.69

7.42

A number of such issues have been raised by the Review of

Child Care Law or are connected with its proposals. These are:

{1} representation of the child, not only when committal to
local authority care is contemplated but also in other

7
cases; 0

{2} the procedural implications of assimilating the grounds
and effects of committal to care in family proceedings

with those of care orders made in care proceedings;n

(3) the powers of the court to make interim orders, where
comsnittal to care is contemplated or in other t':a.'.s.es;72

{4) the grounds for and effects of supervision orders made in

farmily proceed'mgs;73

&9

70

71

72

73

E.g. research currently being carried out on benalf of D.H.5.5. by
the Socio-Legal Centre for Family Studies at Bristol University into
the representation of children in civil proceedings and the
Consultation Paper published by the Interdepartmental Review of
Family and Domestic Jurisdiction, May 1986,

See para. 2.80 ro 2.86 and 6.40 to 6.44; Review of Child Care Law
(*R.C.C.L.%} (1985}, para. 14.18, recommended that the Commission
should consider representation where committal fo care is
contemplated.

See para. 2.68 and R.C.C.L., para. 16,41},

For Interim custody orders, see paras. 2.70 and 2.7!; there is at
present no power to make an interim care order and the matter is
not covered by R.C.C.L.

See paras, 2,60 to 2.64% and R.C.C.L., paras. 18.26 to 18.29.
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{5) the proposed power of a court in care proceedings to
make custody and related <:arders.:Ml

We plan to return to these issues later in our review and to discuss them
in the light of, among other things, the Government's White Paper in

response to the Review of Child Care I..aw.75

C. The form of the new scheme

7.43 The final aspect of the possible new system which we have yet
to discuss is whether or not it should take the form of a single code.76
This is far from a purely technical or presentational matter and requires
consideration against the overall objectives of the law in this area, By a
“code”, in this context, we do not mean a defipitive or immutable
statement of all the law relating to children but a set of coherent and
comprehensive statutory provisions which should remain consistent
despite amendments. The main arguments for and against a code are as
follows:-

The advantages of a code

7.44 (I}I The allocation of parental responsibilities, and the courts'
powers to deal with those responsibilities in private law, would
be brought together in a single statute. All inconsistencies of
policy and terminology would be removed.  Where it was
necessary to draw distinctions, for example between parental
and third party clalms, these could be more clearly structured
and expressed.,

78 See paras. 2.7 and 2.79 and R.C.C.L., paras. 19.7 t0 19.9, 19.1] and
20.27.

75  See Hansard {H.C.} vol. 96, Written Answers, cols. 472 and 473,

76  See para. 1.2 above.

230



{2)

LEH

(4)

(5

(6}

Inconsistencies arising because of amendments to one statute
but not to others should no longer arise,

The reallocation of parental responsibility would be seen to be
a single jurisdiction, rather than several, There would be no
duplication of provisions and the compiicated incorperation of
provisions by reference would be eliminated. Matters such as
the effect of over-lapping order577 could readily be clarified,

Such an exercise would itseif constitute an incentive towards
greater simplicity.

The consolidation of the Guardianship of Minors Act 1971,
Guardianship Act 1973 and relevant parts of the Children Act
1975 is in any event desirable; the number and complexity of
enactments will be increased if the Child Custody Bi[l78 and

Family Law Reform Bi!l79 become law,

Thne severance of questions of parental responsibility from
other issues belween the adults should emphasise that the
future of children is important in its own right and not simply

as an anciliary matter in matrimonial and other disputes.

77
72

79

See paras. 2,77 to 2.79.

Annexed to Custody of Children - Jurisdiction and Enforcement
within the United Kingdom (1985) Law Com. No. 138, Scot.Law
Com, No, 91, now Part i of the Family Law Bill 1986.

Annexed to Law Com. No. 113 {op. cit, at n. 36),

23}



7

The existence of a matrimonial dispute between spouses should
not, of itself, provide a greater occasion for interfering in
parental responsibilities than would otherwise exist. A single

~code would provide the opportunity to rationalise the

occasions upon which a duty to give special consideration to
the children's future should arise.

The disadvantages of a code-

745

7.46

{1

2y,

3

It is certain to remain the case that the guestion of custody
will often arise in the course of matrimonial proceedings;
despite its great importance, custody is only part of the
family’s problems; isolating it from that context may serve 0

confuse rather than to clarify matters.

In particular, i the courts are 1o retain their responsibility to
consider the arrangements made for the children when a
marriage breaks up, confusion will be caused i such duties are
separated from the matrimonial jurisdictions in which they
arise, or, on the other hand, from the powers to.make orders in
consequence,

The provisions relating -to financial support and eroperty
adjustment in favour of children would cause particular
difficulty, Financial provision for children is part of their
welfare, and if not brought within the single statute, the

statute would be incompliete. Yet the severance of provision

for the children from provision for the adults would be equaily
artificial and could cause difficulties in practice. It is now the
faw that, in determining provision for both the adults and the
children involved, the court must give first consideration to

the welfare of the children.

Conclusion

There appear to us, therefore, to be three main options:

232



)]

(i

faii}

to collect into a single statute the provisions of the
Guardianship Act 1973, the Guardianship of Minors Act
1971, and the portions of the Children Act 1975 dealing
with custodianship and the expiaration of concepts, and
to amend the Matrimonial Causes Act 1973 and
Domestic Proceedings and Magistrates' Courts Act 1978

to achieve such consistency as is possible;

to collect all the provisions dealing with custody, access
and related matters, but to set out the court's duty to
consider the arrangements for chifdren involved in
divorce and other matrimonial proceedings, and perhaps
the provisions dealing with firancial relief and property
adjustment for them in the statutes relating to those

proceedings; and

to collect all the provisions relating to children into a

single, comprehensive and consistent code.

7.47 To some extent, the choice between these courses depends

upon the nature of the reform which is eventually adopted, 1f the system

outlined above were to find favour, the case for option (iii} would be

enhanced; if, on the other hand, for example, it were thought that the

powers of divorce courts should remain radically different from those in

the othet jurisdictions, the case for a single statute would be diminished.

Qur provision preference, therefore, lies between {ii) and {iii),
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