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DISTRESS FOR RENT 

Summary 

I n  t h i s  Working  P a p e r ,  t h e  Law Commiss ion  e x a m i n e s ,  a s  

p a r t  o f  i t s  programme f o r  t h e  m o d e r n i s a t i o n  and  

s i m p l i f i c a t i o n  o f  t h e  l aw o f  l a n d l o r d  and  t e n a n t ,  t h e  

law r e l a t i n g  t o  d i s t r e s s  f o r  r e n t .  The p a p e r  p r e s e n t s  
f o u r  p o s s i b l e  d i r e c t i o n s  f o r  r e f o r m :  t h a t  t h e  e x i s t i n g  

law s h o u l d  b e  r e s t a t e d - i n  a s i n g l e  modern s t a t u t e ;  t h a t  

t h e r e  s h o u l d  b e  r e f o r m  i n  a l i m i t e d  number o f  a r e a s ,  

which  were c a u s i n g  t h e  most s e r i o u s  c o n c e r n ;  t h a t  t h e r e  

s h o u l d  b e  f u n d a m e n t a l  r e f o r m  l e a d i n g  to  a s i m p l e  modern 

s t a t u t o r y  c o d e  c o n t a i n i n g  a l l  t h e  r e l e v a n t  l a w ;  and 

t h a t  t h e  remedy o f  d i s t r e s s  for r e n t  s h o u l d  b e  

a b o l i s h e d .  The Law Commiss ion  p r o v i s i o n a l l y  recommends 

a b o l i t i o n ,  b u t  t h e  p u r p o s e  of t h e  p a p e r  is t o  o b t a i n  

t h e  w i d e s t  p o s s i b l e  r a n g e  o f  v i e w s  on  a l l  a s p e c t s  of 
r e f  orm. 

v i  



THE LAW COMMISSION 

LANDLORD AND TENANT 

D I S T R E S S  FOR RENT 

PART I 

INTRODUCTION 

1.1 D i s t r e s s  f o r  r e n t  is a summary remedy which  

e n a b l e s  l a n d l o r d s  t o  r e c o v e r  r e n t  a r r e a r s ,  w i t h o u t  
g o i n g  t o  t h e  c o u r t ,  by t a k i n g  g o o d s  f rom t h e  d e m i s e d  

p r e m i s e s  and  s e l l i n g  them.  Rescous, p o u n d b r e a c h  and  

r e p l e v i n  a r e  s p e c i a l  r e m e d i e s  p u r s u e d  i n  t h e  c o u r t s  
when w r o n g s  a r e  c o m m i t t e d  i n  t h e  course o f  a d i s t r e s s .  

The l a n d l o r d ' s  remedy a g a i n s t  t h e  t e n a n t ,  or o t h e r  
p e r s o n ,  who w r o n g f u l l y  r e t a k e s  d i s t r a i n e d  goods w i l l  be 

e i t h e r  i n  r e s c o u s  or p o u n d b r e a c h .  R e p l e v i n  is a 
p r o c e d u r e  a v a i l a b l e  t o  a p e r s o n ,  n o t  n e c e s s a r i l y  a 

t e n a n t ,  who c la ims  t h a t  h i s  g o o d s  h a v e  b e e n  i l l e g a l l y  

d i s t r a i n e d  or t a k e n .  The c o u r t  o r d e r s  t h e  r e t u r n  o f  

t h e  g o o d s  t o  h im,  p e n d i n g  t r i a l  o f  t h e  issues .  

1 . 2  The remedy o f  d i s t r e s s  f o r  r e n t  h a s  s u r v i v e d  

f rom a n  a g e  when t h e  c o n c e p t  o f  t h e  l ease  was i n  i t s  
i n f a n c y ,  and  t h e  s y s t e m  o f  c i v i l  l i t i g a t i o n  i n  t h e  

c o u r t s  had  h a r d l y  begun to d e v e l o p .  Over  t h e  c e n t u r i e s  

o f  i t s  e x i s t e n c e  some c h a n g e s  h a v e  b e e n  made,  a t  f i r s t  

to  i n c r e a s e  t h e  powers o f  a d i s t r a i n i n g  l a n d l o r d ,  b u t  

1 



l a t t e r l y  to g i v e  some p r o t e c t i o n  t o  t e n a n t s  and  o t h e r s  

a f f e c t e d  by r e n t  d i s t r e s s .  B u t  t h e  law h a s  n o t  
d e v e l o p e d  i n  s t e p  w i t h  t h e  main  body o f  t h e  law. O t h e r  

r e m e d i e s  a r e  now a v a i l a b l e  a g a i n s t  d e f a u l t i n g  t e n a n t s ,  

a n d  seem to b e  p r e f e r r e d  i n  t h e  m a j o r i t y  o f  cases .  
D i s t r e s s  a s  a remedy o f f e r s  spec ia l  a d v a n t a g e  t o  

l a n d l o r d s ,  b u t  is g e n e r a l l y  r e g a r d e d  a s  a n a c h r o n i s t i c ,  
d i f f i c u l t ,  and  e v e n  d i s t a s t e f u l .  The c o n t i n u e d  
e x i s t e n c e  o f  d i s t r e s s ,  w i t h  t h e  r e s u l t i n g  s p e c i a l  

p o s i t i o n  o f  l a n d l o r d s ,  i s  a t  l e a s t  q u e s t i o n a b l e  i n  a n  

a g e  when s e l f - h e l p  r e m e d i e s  g e n e r a l l y  a r e  n o t  r e g a r d e d  

w i t h  f a v o u r .  I t s  c o n v e r s i o n  to  a modern  remedy would  
b e  a n  e n o r m o u s  t a s k .  I t  c o u l d  b e  i m p r o v e d  by 

s i m p l i f i c a t i o n ,  or by making  i t  a b e t t e r  i n s t r u m e n t  o f  

j u s t i c e ,  a n d  so more a c c e p t a b l e .  The  u s e  o f  d i s t r e s s  

h a s  a l r e a d y  b e e n  r e s t r i c t e d  i n  some c i r c u m s t a n c e s ,  and  

modern  a t t i t u d e s  would demand t h a t  t h e r e  b e  more 
r e s t r i c t i o n s .  T h a t  would mean a g r e a t e r  r o l e  f o r  t h e  

c o u r t ,  a n d  i n e x o r a b l y  b r i n g  d i s t r e s s  c loser  t o  t h e  

e x i s t i n g  j u d i c i a l  r e m e d i e s .  C o n t i n u e d  e x i s t e n c e  o f  t h e  

remedy e v e n  i n  a n  i m p r o v e d  f o r m  may b e  d i f f i c u l t  to 
j u s t i f y .  

1 . 3  ' T h i s  p a p e r  s e t s  o u t  to  e x a m i n e  t h e  d e f e c t s  i n  

t h e  p r e s e n t  law r e l a t i n g  to  t h o s e  r e m e d i e s ,  and  t h e  

p o s s i b i l i t i e s  o f  r e f o r m i n g  t h e m ,  f o r  t h e  p u r p o s e  o f  
i n v i t i n g  t h e  v i e w s  o f  l a n d l o r d s ,  t e n a n t s  a n d  o t h e r s  who 

may b e  i n v o l v e d  i n  d i s t r e s s  f o r  r e n t .  

1.4 T h i s  is t h e  s e c o n d  t i m e  t h a t  w e  h a v e  

c o n s i d e r e d  t h e  p o s s i b l i t y  o f  r e f o r m i n g  d i s t r e s s  f o r  

r e n t .  I tem V I 1 1  o f  o u r  F i r s t  Programme recommends:  

2 



" t h a t  a n  e x a m i n a t i o n  b e  made o f  t h e  b a s i c  l a w  o f  
l a n d l o r d  a n d  t e n a n t  w i t h  a v i e w  t o  i ts  
m o d e r n i s a t i o n  and  s i m p l i f i c a t i o n  a n d  t h e  
c o d i f i c a t i o n  o f  s u c h  p a r t s  a s  may a p p e a r  
app ropr i a t e " .  

D i s t r e s s  f o r  r e n t  w a s  o n e  of t h e  b r a n c h e s  o f  l a n d l o r d  

a n d  t e n a n t  l a w  recommended f o r  e x a m i n a t i o n  and  i t  was 

o n e  o f  t h e  f i r s t  t o  b e  c o n s i d e r e d ,  l e a d i n g  t o  t h e  
p u b l i c a t i o n  o f  a n  i n t e r i m  r e p o r t  i n  1966.l I t  was 

r e c o g n i s e d  t h a t  t h e  l aw  h a d  become u n d u l y  c o m p l e x ,  

h a v i n g  d e v e l o p e d  o v e r  s e v e n  c e n t u r i e s 2  and  b e i n g  b a s e d  
3 o n  "scores o f  s t a t u t e s  a n d  a mass  of c a s e s " .  

F u r t h e r m o r e ,  t h e  j u s t i f i c a t i o n  f o r  r e t a i n i n g  t h i s  s e l f -  

h e l p  remedy u n d e r  p r e s e n t - d a y  s o c i a l  c o n d i t i o n s  had  

b e e n  c a l l e d  i n t o  q u e s t i o n .  

1 . 5  We c o n s i d e r e d  a f t e r  c o n s u l t a t i o n  t h a t  t h e r e  

was a case f o r  t h e  i m m e d i a t e  a b o l i t i o n  o f  t h e  r emedy ,  

b u t  t h a t  t h e  r e a l  demand was f o r  a r e v i e w  o f  t h e  
r e m e d i e s  for  non-payment  O E  r e n t  and  t h e  p r o v i s i o n  of 

a n  e f f e c t i v e  m a c h i n e r y  f o r  d e b t  c o l l e c t i o n .  Our 
r e c o m m e n d a t i o n  was  t h a t ,  p e n d i n g  s u c h  r e v i e w ,  t h e  

1 I n t e r i m  Report o n  D i s t r e s s  f o r  R e n t  ( 1 9 6 6 1 ,  Law 

2 T h e r e  a r e  e l e v e n  e x t a n t  s t a t u t e s ,  d a t e d  b e t w e e n  
1 2 6 7  a n d  1 9 0 8 ,  w h i c h  r e l a t e  more O K  less 
e x c l u s i v e l y  t o  d i s t r e s s .  T h e r e  a r e  a l s o  n u m e r o u s  
o t h e r  s t a t u t e s  w h i c h  c o n t a i n  s e c t i o n s  e x p r e s s l y  
d e a l i n g  w i t h  d i s t r e s s .  Many o f  t hem were p a s s e d  
i n  t h e  n i n e t e e n t h  c e n t u r y ,  b u t  a s i g n i f i c a n t  
number o f  t h e m  h a v e  b e e n  i n t r o d u c e d  d u r i n g  t h e  
p r e s e n t  c e n t u r y ,  e . g .  t h e  R e n t  A c t s .  Most of t h e  
r e l e v a n t  case law d a t e s  f r o m  t h e  n i n e t e e n t h  
c e n t u r y  O K  e a r l i e r .  

Com. N o .  5.  

3 ( 1 9 6 6 ) ,  Law Com. No. 5 ,  pa ra .  1. 
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remedy o f  d i s t r e s s  s h o u l d  b e  r e t a i n e d  w i t h  two minor  

mod i f  ica t i o n s .  We f u r t h e r  c o n c l u d e d  t h a t  i f  t h e  

remedy of d i s t r e s s  for  r e n t  w e r e  t o  b e  r e t a i n e d  i n  t h e  

l o n g  term, t h e r e  was a s t r o n g  case for a c o d i f i c a t i o n  

i n  modern terms of t h e  a n c i e n t  a n d  more r e c e n t  s t a t u t e s  

a n d  of t h e  p r i n c i p l e s  l a i d  down i n  t h e  d e c i d e d  cases. 
I n  s u c h  a c o d i f i c a t i o n  t h e  p r e s e n t  a r c h a i s m s  and  
a n o m a l i e s  c o u l d  be e l i m i n a t e d  a n d  a d j u s t m e n t s  made  to 

b r i n g  t h e  law i n t o  c o n f o r m i t y  w i t h  p r e s e n t - d a y  n e e d s .  

1 . 6  E n f o r c e m e n t  m a c h i n e r y  was t h e n  u n d e r  

c o n s i d e r a t i o n  by t h e  P a y n e  C o m m i t t e e ,  w h i c h  

s u b s e q u e n t l y  made p r o p o s a l s 5  w h i c h  would  h a v e  i n v o l v e d  

t h e  a b o l i t i o n  o f  d i s t r e s s  and  t h e  e s t a b l i s h m e n t  o f  a 

n o v e l ,  u n i f o r m  d e b t  e n f o r c e m e n t  s y s t e m .  None o f  t h e  

r e l e v a n t  proposals h a s  b e e n  i m p l e m e n t e d ,  and  t h e r e  h a s  

b e e n  no  s i g n i f i c a n t  c h a n g e  i n  t h e  law of d i s t r e s s  f o r  

r e n t .  R e s c o u s ,  p o u n d b r e a c h  a n d  r e p l e v i n  were a l s o  
c o n s i d e r e d  for r e f o r m  i n  1 9 6 6 .  We c o n c l u d e d  t h a t  

t h o s e  r e m e d i e s  were more s u i t a b l e  t o  b e  d e a l t  w i t h  i n  

t h e  c o n t e x t  o f  d i s t r e s s  f o r  r e n t  t h a n  as  s e p a r a t e  

m a t t e r s .  

4 i .e .  t h a t  t h e  c o u r t ' s  l e a v e  to d i s t r a i n  s h o u l d  b e  
r e q u i r e d  i n  t h e  case o f  a l l  r e s i d e n t i a l  l e t t i n g s ,  
a n d  t h a t  s u c h  l e a v e  s h o u l d  e n t i t l e  t h e  l a n d l o r d  t o  
d i s t r a i n  f o r  a r r e a r s  a c c r u e d  w h i l e  h i s  a p p l i c a t i o n  
was p e n d i n g ,  see i b i d .  para .  26 .  

5 R e p o r t  o f  t h e  C o m m i t t e e  o n  t h e  E n f o r c e m e n t  o f  
J u d g m e n t  D e b t s  (1969), Cmnd. 3909.  
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1 . 7  O t h e r  f o r m s  o f  d i s t r e s s  h a v e  d e v e l o p e d  f rom 

d i s t r e s s  f o r  r e n t  b u t  now d i f f e r  f rom i t  i n  s e v e r a l  

i m p o r t a n t  ways .  T h e r e  a r e  s t a t u t o r y  powers  to  d i s t r a i n  

f o r  r a t e s ,  for income and  v a l u e  added  t axes  and  f o r  

c e r t a i n  p a y m e n t s  o r d e r e d  i n  m a g i s t r a t e s ’  cou r t s .  They  

a r e  n o t  e x e r c i s a b l e  i n  f a v o u r  of p r i v a t e  i n d i v i d u a l s ,  

o n l y  by t h e  p u b l i c  a u t h o r i t i e s  c h a r g e d  w i t h  e n f o r c i n g  

p a r t i c u l a r  p a y m e n t s .  A c o u r t ’ s  a u t h o r i t y  is r e q u i r e d  
6 e x c e p t  i n  d i s t r e s s  f o r  t a x e s .  I n  t h e i r  r e c e n t  r e p o r t  

on  t h e  e n f o r c e m e n t  p o w e r s  o f  r e v e n u e  d e p a r t m e n t s ,  t h e  

K e i t h  Commi t t ee  c o n s i d e r e d  and  r e j e c t e d  s u g g e s t i o n s  

t h a t  d i s t r e s s  f o r  t a x e s  s h o u l d  b e  a b o l i s h e d ,  or made 

s u b j e c t  t o  j u d i c i a l  o v e r v i e w .  They  d i d ,  however ,  

recommend’ t h a t  t h e  s t a t u t o r y  p r o v i s i o n s  b e  r e v i s e d  

w i t h  a v i e w  t o  i n c o r p o r a t i n g  more modern t e r m i n o l o g y  

and  p r o c e e d i n g s ,  a s  w e l l  a s  p r o v i d i n g  f u r t h e r  

s a f e g u a r d s  f o r  t a x p a y e r s .  

1 . 8  A s  i t  is now o v e r  1 5  y e a r s  s i n c e  t h e  Payne  
Commi t t ee  r e p o r t e d ,  w e  d e c i d e d  to  re -open  o u r  

e x a m i n a t i o n  of t h i s  a r e a  of t h e  l aw .  I t  is i n  a most 
u n s a t i s f a c t o r y  s t a t e .  T h e r e  h a v e  b e e n  no i m p r o v e m e n t s  

8 s i n c e  t h a t  a s s e s s m e n t  was made i n  o u r  I n t e r i m  R e p o r t .  

The minor  r e f o r m s  recommended t h e r e  h a v e  n o t  been  

implemen ted , ’  a n d  t h e  o p p o r t u n i t y  f o r  major r e f o r m ,  

6 Commi t t ee  o n  E n f o r c e m e n t  Powers  o f  t h e  Revenue  
D e p a r t m e n t s  ( 1 9 8 3 ) ,  Cmnd. 8822 .  

7 A t  p a r a .  24 .2 .31 .  

8 S e e  n .  1. 

9 One of t h e  recommended r e f o r m s  was l a t e r  p r o p o s e d  
a s  an  amendment t o  a H o u s i n g  B i l l ,  see p o s t ,  p a r a .  
2 .30 .  
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p r e s e n t e d  by t h e  P a y n e  R e p o r t , ”  a p p e a r s  t o  h a v e  

l a p s e d .  T h e r e  were s u g g e s t i o n s  t h a t  t h e r e  m i g h t  h a v e  

b e e n  some i n c r e a s e  i n  t h e  u s e  o f  d i s t r e s s  a f t e r  many 

y e a r s  o f  d e c l i n e .  C o m p l a i n t s  were st i l l ,  b e i n g  v o i c e d  

a b o u t  t h e  s u r v i v a l  o f  t h i s  a n t i q u a t e d  and  o b s c u r e  

remedy a n d  a b o u t  some l a n d l o r d s ’  o p p r e s s i v e  u s e  o f  i t .  
Dis t ress  and  i t s  a n c i l l a r y  r e m e d i e s  had  n o t  d e v e l o p e d  
t o  k e e p  up w i t h  c h a n g e s  i n  o t h e r  a r e a s  of l a w  or i n  
s o c i a l  c o n d i t i o n s .  M e a n w h i l e  o t h e r  r e m e d i e s ,  n o t  

n e c e s s a r i l y  e x c l u s i v e  to  l a n d l o r d  and  t e n a n t ,  were f a s t  

d e v e l o p i n g  a n d  m i g h t  s u p e r s e d e  d i s t r e s s  f o r  r e n t . ”  W e  
c o n c l u d e d  t h a t  w e  s h o u l d  f o l l o w  u p  o u r  p r e v i o u s  s t u d y  

of t h e  law o f  d i s t r e s s  p r o v i d e d  i t  d i d  n o t  demand a 
d i s p r o p o r t i o n a t e  commitment  o f  t i m e  a n d  r e s o u r c e s .  

1 . 9  P a r t  I1 o f  t h i s  p a p e r  e x a m i n e s  t h e  p r e s e n t  

law a n d  some o f  t h e  c r i t i c i sms  l e v e l l e d  a t  i t ,  w i t h  a 
v iew to  i d e n t i f y i n g  t h e  major a r e a s  o f  c o n c e r n .  W e  

h a v e  n o t  s e p a r a t e d  t h e  comment f r o m  t h e  s t a t e m e n t . o f  

t h e  law a s  is our more u s u a l  p r a c t i c e .  One of t h e  

p a r a m o u n t  cri t icisms of d i s t r e s s  law is t h a t  s u c h  

n u m e r o u s  a n d  d i v e r s e  t e c h n i c a l  f l a w s  and  b l e m i s h e s  

10 ( 1 9 6 9 )  Cmnd. 3 9 0 9 .  

11 For i n s t a n c e ,  s i n c e  t h e  g r o w t h  of t h e  Mareva  
i n j u n c t i o n ,  l a n d l o r d s  a n d  o t h e r  c r e d i t o r s  c a n  
a p p l y  to  t h e  c o u r t  f o r  a n  o r d e r  f r e e z i n g  asse ts  o f  
t h e  d e b t o r  p e n d i n g  t r i a l ,  w h e r e  t h e r e  is r e a s o n  t o  
b e l i e v e  t h a t  h e  w i l l  d i s p o s e  of h i s  a s s e t s ,  so 
t h a t  t h e y  w i l l  n o t  b e  a v a i l a b l e  to s a t i s f y  t h e  
j u d g m e n t  l i k e l y  t o  b e  made a g a i n s t  h im,  see R.S.C. 
0. 2 9 ,  r .  1. Under  t h e  Torts ( I n t e r f e r e n c e  w i t h  
Goods)  A c t  1 9 7 7 ,  t h e  c o u r t  h a s  b e e n  g i v e n  a 
s p e c i f i c  j u r i s d i c t i o n  to o r d e r  d e l i v e r y  up o f  
g o o d s  w h i c h  a re  or may become t h e  s u b j e c t  o f  
c e r t a i n  k i n d s  o f  p r o c e e d i n g s .  
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e x i s t  i n  every corner  of t he  law. We thought t h a t ,  t o  

reduce the  need for  c r o s s  r e fe rences ,  i t  would be more 

convenient for  t he  reader t o  f ind  the  c r i t i c i s m s  

a longs ide  the  c r i t i c i s e d  s ta tements  of the  law. P a r t  
I1 concen t r a t e s  on t e c h n i c a l  d e f e c t s  and shortcomings 

i n  t he  law. P a r t  I11 exp lo res  the  s o c i a l  and economic 

arguments i n  favour of and a g a i n s t  the  remedy. I n  
Pa r t  IV we cons ider  what measures of reform might be 

f e a s i b l e .  We concluded t h a t  t he  op t ions  a v a i l a b l e  

were ( i )  a modern res ta tement  of the  e x i s t i n g  law; ( i i )  

reform of s e l e c t e d  p a r t s  considered t o  be the  most 
u rgen t ly  i n  need of reform; ( i i i )  fundamental reform 

and ( i v )  p a r t i a l  o r  t o t a l  a b o l i t i o n .  

1 . 1 0  We would ask consu l t ees  t o  weigh not only the  

r e l a t i v e  mer i t s  of t he  a v a i l a b l e  o p t i o n s ,  b u t  a l s o  the  

resources  which each would demand. I n  cons ider ing  the  

f e a s i b i l i t y  of reform, one r e s t r i c t i n g  f a c t o r  is always 

t h a t  r e sources  a r e  l i m i t e d .  Proposa ls  w h i c h  would make 
s u b s t a n t i a l  demands on the  a v a i l a b l e  resources  cannot 

be implemented un le s s  p r i o r i t y  fo r  those  demands can be 
j u s t i f i e d .  T h i s  a p p l i e s  both to the  resources  requi red  

a t  the  s t a g e  of reform, i . e .  t he  manpower w h i c h  m u s t  be 

devoted t o  working on the  d e t a i l e d  reforms requi red  and 

t h e i r  s t a t u t o r y  expres s ion ,  and to  t h e  resources  w h i c h  

would be taken up a s  a r e s u l t  of the  reforms, s u c h  a s  
use of cour t  t ime, and the  maintenance of any 

r egu la to ry  bodies s e t  up a s  p a r t  of t he  reform. 

1.11 D i s t r e s s  f o r  r e n t  appears  t o  be a remedy used 

by only a r e l a t i v e l y  smal l  minor i ty  of those en t i t . l ed  

t o  use i t .  I t  has l a r g e l y  f a l l e n  i n t o  d i s r e p u t e  a s  

well  a s  d i suse .  I t  would t h e r e f o r e  be d i f f i c u l t  t o  



recommend a reform p r o j e c t  w h i c h  demanded resources  

un le s s  such reform is l i k e l y  to  inc rease  the  use made 

of the  remedy. T h u s  i t  is j u s t  a s  important €or a 

reform proposa l  t o  meet s o c i a l  c r i t i c i s m s  of the  
remedy, and to remove d e f e c t s  seen t o  cause i n j u s t i c e s ,  

a s  i t  is t o  modernise the  remedy i n  pure ly  l e g a l  terms. 
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PART I1 

THE PRESENT LAW A N D  SOME CRITICISMS OF I T  

2 . 1  T h e  e s s e n c e  o f  t h e  law o f  d i s t r e s s  f o r  r e n t  

c a n  b e  e x p r e s s e d  w i t h  d e c e p t i v e  s i m p l i c i t y .  I t  e n a b l e s  

a l a n d l o r d  who is owed r e n t  t o  t a k e  g o o d s  f r o m  t h e  

d e m i s e d  premises a n d  s e l l  t h e m ,  r e t a i n i n g  f o r  h i m s e l f  

s u f f i c i e n t  o f  t h e  p r o c e e d s  o f  s a l e  to  s a t i s f y  t h e  

a r r e a r s  o f  r e n t ,  p l u s  t h e  cost o f  u s i n g  t h e  r e m e d y .  

Despi te  t h e  a p p a r e n t  s i m p l i c i t y  o f  t h a t  s t a t e m e n t ,  e a c h  

p a r t  o f  i t  m u s t  be q u a l i f i e d .  T h e r e  a r e  c o m p l e x  b o d i e s  

o f  r u l e s ,  t o  b e  f o u n d  s c a t t e r e d  t h r o u g h  c e n t u r i e s ’  o f  

case law a n d  s t a t u t e  b o o k s ,  g o v e r n i n g  t h e  c o n d i t i o n s  

f o r  e x e r c i s e  a n d  e v e r y  s t e p  o f  t h e  p r o c e d u r e ,  s u c h  as  
who may e x e r c i s e  t h e  r e m e d y ,  to  r e c o v e r  w h a t  a m o u n t  o f  

r e n t ,  u p o n  w h i c h  g o o d s ,  when a n d  how t h e  d i s t r a i n o r  may 

a c t ,  a n d  so  o n .  T h e  p r e s e n t  l a w  i s  s u m m a r i s e d  b e l o w  

t o g e t h e r  w i t h  some i l l u s t r a t i o n  of  t h e  e x i s t i n g  d e f e c t s  

a n d  d i f f i c u l t i e s .  E v e n  a s h o r t  o u t l i n e  s u f f i c e s  t o  
d e m o n s t r a t e  t h e  i n t r i c a c y  a n d  i n a d e q u a c y  o f  t h e  law o n  

d i s t r e s s ,  a l t h o u g h  i t  is n o t  p o s s i b l e ,  i n  a b r i e f  

s u m m a r y ,  t o  d r a w  a t t e n t i o n  t o  a l l  t h e  d i f f i c u l t i e s  

w h i c h  h a v e  a r i s e n  or  w h i c h  c o u l d  a r i s e .  

1 N u m e r o u s  cases o n  d i s t r e s s  were d e c i d e d  a n d  
r e p o r t e d  i n  p r e v i o u s  c e n t u r i e s .  I t  d o e s  n o t  
n e c e s s a r i l y  f o l l o w  f r o m  t h e  d e a r t h  o f  r e c e n t  
r e p o r t e d  d e c i s i o n s  t h a t  n o  d i f f i c u l t i e s  a r i s e  when 
t h e  r e m e d y  is e x e r c i s e d  t o d a y .  T h e r e  a r e  o t h e r  
poss ib l e  r e a s o n s .  T h e  r e m e d y  is n o t  i n  v e r y  
common u s e ,  a n d  i t  may be t h a t  t h o s e  p a r t i c i p a t i n g  
a r e  s i m p l y  n o t  aware t h a t  a c t s  d o n e  d u r i n g  t h e  
c o u r s e  o f  a d i s t r e s s  h a v e  b e e n  u n l a w f u l  o r  o f  
d u b i o u s  v a l i d i t y .  A l t e r n a t i v e l y ,  i t  may b e  t h a t  
d i s p u t e s  d o  come b e k o r e  t h e  c o u r t s  b u t  a r e  r a r e l y  
r e p o r t e d  b e c a u s e  t h e y  a r e  h e a r d  i n  t h e  C o u n t y  
C o u r t .  
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T h e  L a n d l o r d  

2 . 2  The  remedy is o n l y  a v a i l a b l e  to o w n e r s  o f  

p h y s i c a l  premises. T h i s  e x c l u d e s  l a n d o w n e r s  who g r a n t  

o t h e r  r i g h t s  o v e r  t h e i r  l a n d ,  s u c h  a s  l i c e n c e s  t o  
o c c u p y  or u s e  l a n d ,  a n d  r i g h t s  o f  way a n d  o t h e r  

i n c o r p o r e a l  r i g h t s .  I t  a l s o  e x c l u d e s  o w n e r s  whose  

premises had  b e e n  l e t ,  u n d e r  t e n a n c i e s  wh ich  h a v e  come 
t o  a n  e n d .  T h u s ,  t h e  l a n d l o r d  who d e t e r m i n e s  t h e  

lease,  OK g r a n t s  a new o n e ,  may n o t  t h e r e a f t e r  d i s t r a i n  
2 f o r  r e n t  w h i c h  a c c r u e d  d u e  u n d e r  t h e  o r i g i n a l  t e n a n c y .  

A l t h o u g h  h e  is s t i l l  t h e  t e n a n t ' s  l a n d l o r d  o f  t h e  same 
premises,  h i s  l a n d l o r d  s t a t u s  is n o  l o n g e r  d e r i v e d  f r o m  

t h e  t e n a n c y  u n d e r  w h i c h  t h e  a r r e a r s  w e r e  p a y a b l e .  

2 . 3  T h e r e  is o n e  s t a t u t o r y  e x c e p t i o n ,  w h i c h  

e n a b l e s  l a n d l o r d s  t o  d i s t r a i n  f o r  a r r e a r s  w i t h i n  t h e  

p e r i o d  o f  s i x  m o n t h s  a f t e r  a n y  t e r m i n a t i o n ,  o t h e r  t h a n  
3 a f o r f e i t u r e ,  i f  t h e  t e n a n t  c o n t i n u e s  i n  p o s s e s s i o n .  

The  e x c e p t i o n  o n l y  a p p l i e s  w h e r e  t h e  t e n a n t  is " h o l d i n g  

o v e r "  a n d  d o e s  n o t  a p p l y  i f  a new t e n a n c y  h a s  b e e n  

g r a n t e d , l  o r  t h e  l a n d l o r d  h a s  e l e c t e d  t o  t r e a t  t h e  

t e n a n t  a s  a t r e s p a s s e r .  A t  common l a w ,  a t e n a n t  

h o l d i n g  o v e r  i n .  p o s s e s s i o n  a f t e r  t h e  d e t e r m i n a t i o n  of 

t h e  c o n t r a c t u a l  t e n a n c y  wou ld  n o t  n e c e s s a r i l y  b e  a 

2 W i l k i n s o n  v .  Peel [ 1 8 9 5 ]  1 Q.B. 516 .  

3 L a n d l o r d  a n d  T e n a n t  A c t  1 7 0 9 ,  s .  6 .  

4 W i l k i n s o n  v .  Peel [ 1 8 9 5 ]  1 Q.B. 516. 

5 B r i d g e s  v .  Smyth  ( 1 8 2 9 )  5 B i n g .  410 .  
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t respasser .6  He c o u l d  b e  c o n t i n u i n g  i n  p o s s e s s i o n  a s  a 
t e n a n t  a t  s u f f e r a n c e  ( i . e .  w i t h o u t  t h e  l a n d l o r d ' s  
c o n s e n t )  or a s  a t e n a n t  a t  w i l l  ( i . e .  w i t h  t h e  
l a n d l o r d ' s  c o n s e n t )  or p u r s u a n t  to  a new g r a n t ,  e x p r e s s  
or i m p l i e d .  

2.4 The p r e s e n t  c e n t u r y  h a s  b r o u g h t  t h e  
i n t r o d u c t i o n  and g r o w t h  o f  s t a t u t o r y  s e c u r i t y  o f  
t e n u r e ,  so t h a t  t e n a n t s  w i l l  now o f t e n  " h o l d  o v e r "  
p u r s u a n t  to  t h e i r  s t a t u t o r y  r i g h t s .  I t  h a s  n o t  been  

made c lear  wha t  e f f e c t  t h e  s t a t u t o r y  m o d i f i c a t i o n s  o f  
t h e  l a n d l o r d  and t e n a n t  r e l a t i o n s h i p  w i l l  h a v e  on  a 
l a n d l o r d ' s  r i g h t  t o  d i s t r a i n  f o r  p r e v i o u s l y  a c c r u e d  
a r r e a r s .  Whe the r  t h a t  r i g h t  w i l l  l a p s e  i m m e d i a t e l y ,  or 
a f t e r  s i x  mon ths ,  or w h e t h e r  i t  w i l l  c o n t i n u e  u n a l t e r e d  
by t h e  e f f e c t  o f  t h e  s t a t u t e ,  m u s t  depend  on  t h e  
w o r d i n g  by.  wh ich  t h a t  s t a t u t e  c o n f e r s  s e c u r i t y .  

S e v e r a l ,  w h o l l y  d i s t i n c t  m e t h o d s  a r e  i n  c u r r e n t  u s e .  
A s t a t u t e  may c o n t i n u e  t h e  t e n a n c y ,  r e g a r d l e s s  o f  t h e  
e n d i n g  of t h e  c o n t r a c t u a l  t e r m ,  u n t i l  d e t e r m i n a t i o n  i n  

a c c o r d a n c e  w i t h  spec ia l  s t a t u t o r y   provision^.^ I t  may 
e n t i t l e  t h e  t e n a n t  to demand a new t e n a n c y  or a n  

6 The t e n a n t  h o l d i n g  o v e r  is i n  some c i r c u m s t a n c e s  
l i a b l e  t o  a n  a c t i o n  for d o u b l e  v a l u e  or f o r  d o u b l e  
r e n t ;  see L a n d l o r d  and T e n a n t  A c t  1 7 3 0 ,  s. 1 and 
L a n d l o r d  and T e n a n t  A c t  1 7 3 7 ,  s. 1 8 .  Doub le  v a l u e  
c a n n o t  b e  d i s t r a i n e d  for. 

7 V a r i a t i o n s  o f  t h i s  d e v i c e  a re  u s e d  i n  t h e  L a n d l o r d  
and T e n a n t  A c t  1 9 5 4 ,  P a r t  I f o r  l o n g  p r i v a t e  
r e s i d e n t i a l  t e n a n c i e s  a n d  P a r t  I1 f o r  b u s i n e s s  
t e n a n c i e s ;  i n  t h e  A g r i c u l t u r a l  H o l d i n g s  A c t  1 9 4 8  
f o r  t e n a n c i e s  o f  a g r i c u l t u r a l  h o l d i n g s ;  t h e  
Hous ing  A c t  1 9 8 0 ,  P a r t  I1 f o r  a s s u r e d  t e n a n c i e s ,  
i n  t h e  p r i v a t e  r e s i d e n t i a l  sector ;  and  P a r t  I V  o f  
t h e  Hous ing  A c t  1 9 8 5  for p u b l i c  sector "secure 
t e n a n c i e s "  . 
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8 .  e x t e n s i o n  to  t h e  e x i s t i n g  t e n a n c y ;  it may create  new 
9 s t a t u t o r y  r i g h t s  s imi l a r  t o  t h o s e  o f  a t e n a n c y ,  

p r o l o n g  t h e  p e r i o d  s p e c i f i e d  i n  a n o t i c e  to q u i t , "  or 
g i v e  t h e  c o u r t s  power to  make s u s p e n d e d  p o s s e s s i o n  
o r d e r s .  I t  may b e  assumed t h a t  t h e  d i s t r e s s  r i g h t s  
e x e r c i s a b l e  by a l a n d l o r d  o f  b u s i n e s s  p r e m i s e s  would 
c o n t i n u e  u n a f f e c t e d  d u r i n g  t h e  s t a t u t o r y  c o n t i n u a t i o n  
o f  t h e  c o n t r a c t u a l  t e n a n c y , 1 2  and m i g h t  c o n t i n u e  f o r  
s i x  m o n t h s  i f  t h e  t e n a n t  s t a y e d  i n  t h e  p r e m i s e s  a f t e r  

a n  e f f e c t i v e  t e r m i n a t i o n ,  b u t  would c e r t a i n l y  b e  lost 
i f  t h e  l a n d l o r d  g r a n t e d  a new t e n a n c y ,  w h e t h e r  or n o t  
p u r s u a n t  t o  a n  o r d e r  o f  t h e  c o u r t .  T h a t  loss  would 
n o t ,  o f  c o u r s e ,  a f f e c t  h i s  r i g h t  to d i s t r a i n  f o r  s u c h  
a r r ea r s  a s  m i g h t  a r i s e  u n d e r  t h e  new t e n a n c y .  

2 .5  S e c u r i t y  o f  t e n u r e  i n  p r i v a t e  r e s i d e n t i a l  
premises g e n e r a l l y  t akes  a c o m p l e t e l y  d i f f e r e n t  f o r m ,  
wh ich  d o e s  n o t  p u r p o r t  t o  p r o l o n g  t h e  c o n t r a c t u a l  term. 

8 V a r i a t i o n s  o f  t h i s  d e v i c e  a r e  u s e d  i n  t h e  L a n d l o r d  
and  T e n a n t  A c t  1 9 5 4 ,  P a r t  I1 f o r  b u s i n e s s  
t e n a n c i e s ;  t h e  L e a s e h o l d  Reform A c t  1967  f o r  l o n g  
p r i v a t e  r e s i d e n t i a l  t e n a n c i e s  where  a n  e x t e n d e d  
lease is demanded;  and  t h e  Hous ing  A c t  1 9 8 5 ,  P a r t  
V f o r  p u b l i c  sector r e s i d e n t i a l  t e n a n c i e s  o f  
f l a t s ,  where  t h e r e  is a " r i g h t  t o  buy" a l o n g  
lease.  

:.g. 9 by P a r t  I o f  t h e  R e n t  A c t  1977  f o r  R e n t  A c t  
p r o t e c t e d "  t e n a n c i e s .  

10  e .g .  u n d e r  t h e  A g r i c u l t u r a l  H o l d i n g s  A c t  1 9 8 6 ,  and 
f o r  " r e s t r i c t e d  c o n t r a c t s "  g r a n t e d  b e f o r e  November 
1 9 8 0 ,  see R e n t  A c t  1 9 7 7 ,  P a r t  V I I I .  

11 S e e  e s p e c i a l l y  R e n t  A c t  1 9 7 7 ,  ss. 1 0 0 ,  106A. 

1 2  I f  t h e  c o u r t  d e t e r m i n e s  a n  i n t e r i m  r e n t  u n d e r  
s. 24A o f  t h e  L a n d l o r d  and  T e n a n t  A c t  1 9 5 4 ,  t h a t  
i n t e r i m  r e n t  is deemed to  b e  t h e  r e n t  p a y a b l e  
u n d e r  t h e  t e n a n c y .  
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Upon t h e  t e r m i n a t i o n  o f  a R e n t  A c t  p r o t e c t e d  t e n a n c y ,  
t h e  t e n a n t  may h a v e  s t a t u t o r y  r i g h t s ,  i n c l u d i n g  a r i g h t  
o f  o c c u p a t i o n  a s  a " s t a t u t o r y  t e n a n t " ;  b u t  t h e  
s t a t u t o r y  t e n a n c y  is n o t  a t r u e  " t e n a n c y "  i n  t h e  common 
l a w  s e n s e ,  b e c a u s e  t h e  " t e n a n t "  h a s  no  e s t a t e  O K  

i n t e r e s t  i n  t h e  l a n d . 1 3  I t  is c l e a r  f r o m  t h e  w o r d i n g  
o f  t h e  R e n t  A c t  t h a t  l a n d l o r d s  d o  h a v e  powers o f  

1 4  d i s t r e s s  d u r i n g  t h e  c u r r e n c y  o f  a s t a t u t o r y  t e n a n c y ,  
b u t  i t  is n o t  c l e a r  w h e t h e r  t h e  l a n d l o r d  to a s t a t u t o r y  
t e n a n c y  c a n  d i s t r a i n  f o r  a r r e a r s  wh ich  a c c r u e d  d u e  
d u r i n g  t h e  p r e c e d i n g  p r o t e c t e d  s t a g e  o f  t h e  t e n a n c y .  

2 .6  The  l a n d l o r d  loses h i s  r i g h t  to d i s t r a i n  f o r  
a c c r u e d  a r r e a r s  when h e  a s s i g n s  t h e  r e v e r s i o n ,  b u t  t h e  
a s s i g n e e  c a n  d i s t r a i n  f o r  t h o s e  a r r e a r s .  P e r s o n a l  
r e p r e s e n t a t i v e s  o f  t h e  r e v e r s i o n e r  c a n  d i s t r a i n  f o r  
a r r e a r s  a c c r u e d  d u e  b e f o r e  h i s  d e a t h , 1 5  a n d ,  i n  some 
c i r c u m s t a n c e s ,  t h e  l a n d l o r d ' s  m o r t g a g e e  may e x e r c i s e  
t h e  r emedy .  1 6  

13  J e s s a m i n e  I n v e s t m e n t  C o .  v .  S c h w a r t z  I19781 Q.B. 
264. 

1 4  S .  1 4 7 .  

1 5  A d m i n i s t r a t i o n  of E s t a t e s  A c t  1 9 2 5 ,  s. 2 6 ( 4 ) .  

1 6  Moss v .  Gallimore ( 1 7 7 9 )  1 Doug. K.B. 279.  
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The Bailiff 

2.7 . The landlord can exercise the remedy in 
person, or he may employ the services of a certificated 
bailiff. Thus an incorporated body, which cannot act 
in person, must employ a bailiff.17 It is an offence 
to act as a bailiff 'levying rent distress without 
certification by the County Court. l8 NO certificate 
can be granted to any court officer. The certificates 
are either special certificates limited to a particular 
operation or general certificates issued 
up to a year authorising levy anywhere 
Wales. Security must be provided, and 
power to cancel any certificate issued 
forfeiture of the security. 

for periods of 
in England or 
the court has 
and to order 

2.8 An application for a certificate must be made 
to the County Court in whose district the applicant 
resides or carries on his business, and must be in the 
prescribed form, which requires the applicant to give 
information as to his previous applications and 
certificates, judgments against him, and -convictions. 
The rules require this statement to be verified on 
oath, but do not call for the personal attendance of 
the applicant. It is of course open to the court to do 

17 Hogarth v. Jennings [1892] 1 Q.B. 907. 

18 Law of. Distress Amendment Act 1888, s.  7; and 
Distress for Rent Rules 1983/1917. 
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so. The court is not required to check the veracity of 
the information provided, and there is no body 
designated to marshal objections to applications or to 
put reported complaints against certificated bailiffs 
to the court. Nor is there any central register’’ of 
the applications and matters pertinent to them, even 
though a general certificate granted by any County 
Court authorises the bailiff to levy distress anywhere 
in England o r  Wales. The application may be refused on 
the ground that the applicant is not a fit and proper 
person to hold a certificate, or that he carries on the 
business of buying debts. 

2.9 There are no further rules for the conduct of 
applications, and none for consideration of complaints. 
False statements in applications and contraventions of 
the statutory rules are obvious potential grounds for 
refusing or cancelling certificates. It may reasonably 
be thought that some conduct which does not, strictly, 
contravene any rule, such as drunkenness or an 
oppressive manner in the course of distraining, ought 

19 Some records of certificates granted, refused or 
cancelled are kept. A central register of County 
Court judgments is maintained pursuant to s .  73 of 
the County Courts Act 1984. The Register of 
County Court Judgments Regulations 1985/1807 have 
permitted the contracting out of responsibility 
from the Lord Chancellor‘s Department to a body 
corporate known as Registry Trust Ltd. 
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to be ground for cancellation or refusal of a 
certificate. Such conduct may seem a more compelling 
ground than minor technical infringements which cause 
no anxiety and no hint of prejudice or oppression. 
While it would be undesirable to place fetters on the 
judges' discretion, we understand that the absence of 
guidelines as to procedure and factors to be taken into 
account (for both complaints and ordinary applications) 
has already caused divergence in the practices used in 
different County Courts. 20 

2.10 The opportunities for a bailiff to abuse his 
position are obvious. H i s  duties regularly involve the 
handling of cash and valuables, and the entry onto 
private premises, including residential premises and 
unattended property. Tenants are not likely to be 
aware of the limitations on his powers, and they are 
quite likely to regard him as some sort of court 
official. The controls appear to be seriously 

20 e.g. one judge may require the personal attendance 
of the applicant, while another may not. One 
application was refused recently when it became 
apparent that the applicant misunderstood the 
scope of certification. He believed it would 
enable him to execute County Court warrants in the 
same manner as a County Court bailiff. The 
misunderstanding might not have come to light so 
soon if the judge had not required the applicant 
to attend an interview with the Registrar and to 
be present when the judge considered the 
application. 
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inadequate, both as regards assessment of applicants' 
suitability as bailiffs, and the superintendence of 
their conduct of levies. The certificate does, after 
all, authorise a bailiff to offer distraining services 
for hire. Yet applicants for bailiffs' certificates do 
not have to claim, let alone prove, any knowledge of 
the relevant rules and principles, and there is no 
prescribed complaints procedure. It is true that the 
tenant, or other aggrieved party, can take advice as to 
whether there was an impropriety for which he may have 
a civil remedy; but there is no encouragement, nor 
indeed any obvious facility, to draw the certificating 
court's attention to any misconduct of bailiffs. 

2.11 No doubt the introduction and maintenance of 
any more stringent control procedure would add very 
significantly to the cost of certification, and there 
must be reservations about making that extra cost a 
burden on the public purse. On the other hand, if the 
cost were to be paid by those making use of the 
certification process, i.e. bailiffs directly, and 
landlords indirectly, then distress might well lose one 
of its main attractions, namely that it is inexpensive. 
Self-regulation by bailiffs might prove less expensive 
than public regulation, but, however efficient, is less 
likely to inspire public confidence. Self-regulation 

21 We would not suggest that each individual levy 
should be overseen. Only that the system should 
encourage bailiffs to act as if they all were, so 
that loose practices were discouraged. 
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by p r o f e s s i o n a l  b o d i e s  seems now more l i k e l y  t o  be 
22  phased o u t  t h a n  i n c r e a s e d .  

D i s t r a i n t  by l a n d l o r d s  a c t i n g  i n  p e r s o n  

2.12 T h e r e  c a n  s t i l l  be minor d i f f e r e n c e s  between 
d i s t r e s s  l e v i e d  by l a n d l o r d s  p e r s o n a l l y ,  and d i s t r a i n t  
by b a i l i f f s .  For i n s t a n c e ,  a b a i l i f f  is a l w a y s  
r e q u i r e d  to  s e r v e  n o t i c e  of d i s t r e s s  i n  a p r e s c r i b e d  
form,  which d o e s  n o t  a p p l y  t o  l a n d l o r d s .  The r e a s o n  is 
s i m p l y  t h a t  t h e  p r e s e n t  s t a t u t o r y  r u l e s  r e g u l a t i n g  
b a i l i f f s '  d i ~ t r a i n i n g ~ ~  a re  made under a s t a t u t o r y  
power which is s p e c i f i c  t o  b a i l i f f s  and t h e r e f o r e  
c a n n o t  be used t o  r e g u l a t e  t h e  c o n d u c t  o f  l a n d l o r d s  
d i s t r a i n i n g  i n  p e r s o n .  W e  d o  n o t  know how many 
d i s t r a i n i n g  l a n d l o r d s  d o  a c t  i n  p e r s o n .  I t  may be 
t h o u g h t  i n c o n g r u o u s  t h a t  t h e  s a f e g u a r d s  c o n s i d e r e d  
n e c e s s a r y  for r e g u l a t i n g  b a i l i f f s '  d i s t r e s s  s h o u l d  n o t  
a l so  a p p l y  to  l a n d l o c d s  c h o o s i n g  to  d i s t r a i n  i n  p e r s o n .  
Apar t  from t h e  added expense  o f  b a i l i f f s '  f e e s ,  t h e r e  
is no e s s e n t i a l  d i f f e r e n c e  i n  t h e  n a t u r e  o f  t h e  l e v y ,  
or t h e  e f f e c t  on t h e  t e n a n t .  Going one s t e p  f u r t h e r ,  
it c o u l d  be a r g u e d  t h a t  i t  is u n d e s i r a b l e  t o  allow a 
l a n d l o r d  to  d i s t r a i n  u n l e s s  he  h o l d s  a b a i l i f f ' s  
c e r t i f i c a t e .  T h a t  argument  would be  r e i n f o r c e d  i f  
b a i l i f f s  f a c e d  s t r i c t e r  r e q u i r e m e n t s  f o r  c e r t i f i c a t i o n .  
On t h e  o t h e r  hand,  i t  might  be  s a i d  t h a t  t h e  l a n d l o r d ' s  

22 S e e ,  f o r  i n s t a n c e ,  t h e  new c o n t r o l s  o v e r  e s t a t e  
a g e n t s  i n t r o d u c e d  by t h e  E s t a t e  Agents  A c t  1979 
and o v e r  i n s o l v e n c y  p r a c t i t i o n e r s  by t h e  
I n s o l v e n c y  A c t  1985.  

23 i .e .  t h e  Distress  f o r  Rent  R u l e s  1983 S . I .  
1983/1917 made under  s. 8 o f  t h e  Law o f  Distress 
Amendment A c t  1888.  
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l i b e r t y  to  d i s t r a i n  would  b e  u n f a i r l y  c u r b e d  by s u c h  
r e s t r i c t i o n s .  M o r e o v e r ,  t e n a n t s  m i g h t  a l s o  s u f f e r  i f  
t h e  r e s u l t  were t o  f o r c e  l a n d l o r d s  t o  u s e  u n n e c e s s a r i l y  
more e x p e n s i v e  p r o c e d u r e s .  

The  R e n t  

2 .13  The  remedy o f  d i s t r e s s  f o r  r e n t  is o n l y  

e x e r c i s a b l e  t o  e n f o r c e  a n  o b l i g a t i o n  t o  p a y  r e n t  

r e s e r v e d  by a lease or t e n a n c y . 2 4  When t h e  remedy was 
f i r s t  e x e r c i s e d ,  t h e  r e n t  o b l i g a t i o n  was more o f t e n  a n  
o b l i g a t i o n  to p e r f o r m  s e r v i c e s ,  s u c h  a s  k n i g h t  s e r v i c e  
or a g r i c u l t u r a l  s e r v i c e s ,  t h a n  t o  p a y  money, b u t  f o r  

c e n t u r i e s  p a s t  t h e  o b l i g a t i o n  h a s  b e e n  a m o n e t a r y  
o n e .  25  T h e r e  seems to  b e  no  r e a s o n  why r e n t  s h o u l d  

24 I n  t h e o r y ,  t h e  remedy is a l so  a v a i l a b l e  f o r  t h e  
r e c o v e r y  o f  r e n t c h a r g e s ,  whose  a l r e a d y  d i m i n i s h e d  
i m p o r t a n c e  w i l l  b e  y e t  f u r t h e r  d i m i n i s h e d  a s  t h e  
e x t i n g u i s h m e n t  p r o v i s i o n s  o f  t h e  R e n t c h a r g e s  A c t  
1 9 7 7  t a k e  e f f e c t ,  b u t  e s t a t e  r e n t c h a r g e s  may w e l l  
s u r v i v e  p e r m a n e n t l y  s u b j e c t  to t h e  i m p l e m e n t a t i o n  
o f  o u r  r e c o m m e n d a t i o n s  i n  The  Law of P o s i t i v e  a n d  
R e s t r i c t i v e  C o v e n a n t s  (1983), Law Com. N o .  1 2 7 ,  
wh ich  .proposes t h e  i n t r o d u c t i o n  of a n  e n t i r e l y  new 
s y s t e m  o f  l a n d  o b l i g a t i o n s ;  see e s p e c i a l l y  p a r a s .  
24 .39-24 .45 .  

25  R e n d e r i n g  o f  s e r v i c e s  c a n  s t i l l  c o n s t i t u t e  r e n t ,  
b u t  t h a t  is e x c e p t i o n a l ,  see B a r n e s  v .  Bar ra t t  
[19701 2 Q.B. 657 .  
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not be reser!ved in a foreign currency,26 but it is not 
apparent how distress for arrears would operate. 27 

2.14 Until fairly recently, there would have been 
little difficulty in ascertaining which sums payable to 
the landlord qualified as rent and could therefore be 
distrained for. As recently as 1979, Templeman L.J. 
said, in T. & E. Homes Ltd. v. Robinson [19791 1 W.L.R. 
452, 459: 

"Of course, in order to be a rent, a receipt by a 
landlord must be a payment made to him in 
consideration of the enjoyment by a tenant of land 
belonging to the landlord . . . ' I  

If that is an essential feature of "rent" in all 
contexts, doubt may be cast upon the efficacy of the 
modern practice whereby other payments, most commonly 
service charges, and reimbursements of insurance 

I 

26 In Multiservice Bookbinding Ltd. v. Marden [1979] 
Ch. 84, Browne-Wilkinson J. held that it was not 
contrary to public policy to link mortgage 
payments in sterling to the rate of exchange 
between sterling and a foreign currency, and in 
Miliangos v. George Frank (Textiles) Ltd. [1976] 
A.C.  443, the House of Lords held that an English 
court was entitled to give judgment for a sum of 
money expressed in foreign currency. It may be 
deduced from these decisions that there is no 
principle which would invalidate a reservation of 
rent in a foreign currency. 

27 The main difficulty would be in determining the 
date upon which the rate of exchange ought to be 
fixed. 
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premiums,  a r e  d e f i n e d  i n  leases a s  r e n t .  28 The 
t e n a n t ' s  c o n t i n u e d  e n j o y m e n t  of t h e  l a n d  may i n  
p r a c t i c e  depend  on  payment  of s u c h  s u m s ,  b u t  t h e y  a re  
more d i r e c t l y  a t t r i b u t a b l e  to s o m e t h i n g  o t h e r  t h a n  
e n j o y m e n t  o f  ' l a n d .  S i m i l a r l y ,  l a n d l o r d s  commonly 
r e s e r v e  t h e  r i g h t ,  when t e n a n t s  a r e  i n  d e f a u l t  i n  
p e r f o r m i n g  t h e i r  o b l i g a t i o n s ,  s u c h  a s  a n  o b l i g a t i o n  to 
r e p a i r ,  to c a r r y  o u t  t h e  r e q u i r e d  ac t s  t h e m s e l v e s ,  and  
c h a r g e  t h e  costs t o  t h e  t e n a n t s .  Such costs  a re  
sometimes d e s c r i b e d  a s  r e n t ,  and  q u i t e  o f t e n  a re  
e x p r e s s l y  made r e c o v e r a b l e  as  i f  t h e y  were r e n t .  The 
answer  is p r o b a b l y  t h a t  t h e  term " r e n t "  c a n  h a v e  
d i f f e r e n t  m e a n i n g s  i n  d i f f e r e n t  c o n t e x t s .  The c o n c e p t  

of " d i s t r a i n a b l e  r e n t "  may h a v e  q u i t e  n a r r o w  
l i m i t a t i o n s .  

2 .15  The i n h e r e n t  r i g h t  t o  d i s t r a i n  f o r  r e n t  

(wh ich  a p p l i e s  w i t h o u t  a n y  e x p r e s s  m e n t i o n )  d o e s  n o t  
n e c e s s a r i l y  a t t a c h  to  a l l  sums d e s c r i b e d  i n  t h e  lease 
a s  " r e n t " .  I t  is t r u e  t h a t  c o n t r a c t i n g  p a r t i e s ,  
w h e t h e r  or n o t  l a n d l o r d  and  t e n a n t ,  c a n  s t i p u l a t e  i n  
t h e i r  a g r e e m e n t  t h a t  s u m s  d u e  may b e  r e c o v e r e d  by 
d i s t r e s s ,  and i t  seems t h a t  t h e  p r a c t i c e  was o n c e  q u i t e  

common. 29 However ,  t h o s e  c o n t r a c t u a l  r i g h t s  o f  

28 N.B. t h a t  u n d e r  t h e  R e n t  A c t  1 9 7 7 ,  s. 5 ( 4 )  
i n s u r a n c e  r e n t ,  and  s e r v i c e  c h a r g e s  e t c . ,  a re  
d i s r e g a r d e d  f o r  t h e  p u r p o s e  o f  a s c e r t a i n i n g  
w h e t h e r  t h e  t e n a n c y  is a t  a l o w  r e n t ,  b u t  o n l y  i f  
t h e y  a re  d e s c r i b e d  a s  p a y a b l e  i n  respect o f  r a t e s ,  
s e r v i c e s ,  e tc .  I t  h a s  b e e n  h e l d  t h a t  r e n t  wh ich  
i n c l u d e s  a n  e l e m e n t  f o r  t h e  u s e  o f  f u r n i t u r e  is 
d i s t r a i n a b l e :  see Rousou v.  P h o t i  [1940]  2 K.B. 
379.  

29 S e e  e . g .  R e  W i l l i s ,  e x  par te  Kennedy  
Q.B.D. 384.  

(1888) 21 
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d i s t r e s s  c l e a r l y  f a l l  s h o r t  o f  t h e  r i g h t s  e n j o y e d  by 
l a n d l o r d s  i n  d i s t r a i n i n g  f o r  r e n t .  For i n s t a n c e ,  

u n l i k e  d i s t r e s s  f o r  r e n t ,  t h e  c o n t r a c t u a l  d i s t r e s s  
c o u l d  n o t  a f f e c t  t h e  r i g h t s  o f  s t r a n g e r s  upon whose 
g o o d s  a l a n d l o r d  c a n  d i s t r a i n  f o r  r e n t r 3 '  and t h e  
p a r t i e s  p r o b a b l y  c o u l d  n o t  u s e  a n y  o f  t h e  c o u r t  
p r o c e d u r e s  p e c u l i a r  t o  r e n t  d i s t r e s s ,  s u c h  a s  r e s c o u s  
and p o u n d b r e a c h ,  a l t h o u g h  s o m e  near e q u i v a l e n t s  fo r  t h e  

c i v i l  r e m e d i e s  m i g h t  b e  f r amed  i n  c o n t r a c t .  I t  f o l l o w s  
t h a t  a l a n d l o r d  c o u l d  r e s e r v e  r i g h t s  c l o s e l y  a n a l o g o u s  
t o  r e n t  d i s t r e s s  for " r e n t s "  o t h e r w i s e  n o t  
d i s t r a i n a b l e .  I t  may n o t  f o l l o w ,  however ,  t h a t  t h e  
c o u r t  would i n f e r  s u c h  a n  i n t e n t i o n  m e r e l y  f rom t h e  
d e s c r i p t i o n  o f  s u c h  sums a s . r e n t .  

2.16 O t h e r  sums which  m i g h t  f a i l  to  q u a l i f y  as  
d i s t r a i n a b l e  r e n t ,  a re  r e n t  b a l a n c e s  made p a y a b l e  
r e t r o s p e c t i v e l y  a f t e r  a n  upward r e n t  r e v i e w .  T h i s  c a n  
h a p p e n  when, a l t h o u g h  an  i n c r e a s e d  r e n t  is made p a y a b l e  
as  from a c e r t a i n  d a t e ,  t h e  amount  o f  t h e  i n c r e a s e  h a s  
n o t  b e e n  f i x e d  i n  t i m e  f o r  payment  o n  t h a t  d a t e .  I t  

h a s  b e e n  s u g g e s t e d  t h a t  s u c h  i n c r e a s e s  d o  n o t  meet t h e  
r e q u i r e m e n t  o f  c e r t a i n t y  on  t h e  d a t e  f i x e d  f o r  paymen t ,  
so a s  to  q u a l i f y  a s  d i s t r a i n a b l e  r e n t .  31 A t  t h e  same 
time it  was acknowledged  t h a t  a s  r e n t  c a n  b e  p a y a b l e  
r e t r o s p e c t i v e l y  i n  s u c h  c i r c u m s t a n c e s ,  it is a n o m a l o u s  

32 t h a t  t h e  remedy o f  d i s t r e s s  may n o t  b e  a v a i l a b l e .  

30 S e e  pos t ,  para.  2.32 e t  seq. 

3 1  U n i t e d  S c i e n t i f i c  H o l d i n g s  L t d .  v .  B u r n l e y  Borough  
C o u n c i l  [1978] A.C. 904. 

32 S e e  i b i d ,  e s p e c i a l l y  a t  pp. 9 3 5 ,  947. 
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D e d u c t i o n s  f rom r e n t  

2 . 1 7  T r a d i t i o n a l l y ,  t h e  t e n a n t  was n o t  e n t i t l e d  t o  
m a k e  a n y  d e d u c t i o n s  f rom r e n t  b e f o r e  h e  p a i d ,  and t h e  
l a n d l o r d  c o u l d  d i s t r a i n  f o r  a n y  u n p a i d  p a r t  o f  t h e  s u m  
r e s e r v e d  . Some d e d u c t i o n s  h a v e  been  e x p r e s s l y  
a u t h o r i s e d  by s t a t u t e ,  s u c h  a s  some amoun t s  wh ich  may 
b e  p a i d  by t h e  t e n a n t  t o  meet t h e  l a n d l o r d ' s  l i a b i l i t y  
to  p a y  r a t e s  or t a x e s  on  t h e  demised  premises.33 T h e r e  
a r e  c e r t a i n  o t h e r  paymen t s  which t h e  t e n a n t  c a n  m a k e ,  

and wh ich  s h o u l d  b e  t a k e n  i n t o  a c c o u n t  a s  who le  or p a r t  
s a t i s f a c t i o n  o f  r e n t  d u e ,  i n  a n y  r e n t  e n f o r c e m e n t  
p r o c e e d i n g s ,  i n c l u d i n g  d i s t r e s s .  T h e s e  paymen t s  
i n c l u d e  r e n t c h a r g e s  and r e n t s  p a y a b l e  u n d e r  s u p e r i o r  
l eases .  The l a n d l o r d  i m p l i c i t l y  a u t h o r i s e s  t h e  t e n a n t  
to  m a k e  t h e  paymen t s  and t o  t r e a t  them a s  s a t i s f a c t i o n  
p r o  t a n t o  o f  t h e  r e n t  d u e .  34  I t  i s ,  however ,  q u i t e  
common t o  s p e c i f y  i n  t h e  c o v e n a n t  t h a t  payment  o f  r e n t  
s h a l l  b e  made w i t h o u t  a n y   deduction^,^' and some leases  
now p r o v i d e  t h a t  payment  s h a l l  b e  made w i t h o u t  a n y  se t -  
off . 3 6  

2 .18  I t  h a s  r e c e n t l y  been  r e c o g n i s e d  t h a t  a t e n a n t  
may c ross  claim a g a i n s t  a l a n d l o r d  who sues f o r  r e n t  
a r r e a r s ,  where  t h e  e q u i t y  o f  t h e  cross-claim g o e s  to  
t h e  f o u n d a t i o n  o f  t h e  l a n d l o r d ' s  c la im f o r  r e n t .  The 
cross-claim m u s t  a t  l e a s t  a r i s e  u n d e r  t h e  lease i t s e l f  

33 See G e n e r a l  R a t e  A c t  1 9 6 7 ,  s. 58 .  

34 Graham v .  A l l s o p p  ( 1 8 4 8 )  3 Exch.  186.  

35 S e e  B r a d b u r y  v .  W r i g h t  ( 1 7 8 1 )  2 Doug. K.B. 264. 

36 S e e  p o s t ,  p a r a .  2 . 1 9 .  

23 



or d i r e c t l y  f r o m  t h e  r e l a t i o n s h i p  o f  l a n d l o r d  and 
t e n a n t  c r e a t e d  by t h e  l ease ,  b u t  i t  is n o t  n e c e s s a r y  

37 f o r  t h e  cross-claim t o  b e  f o r  a l i q u i d a t e d  amoun t .  
A l t h o u g h  n o t  c a l l e d  upon to d e c i d e  w h e t h e r  a cross- 
claim c o u l d  b e  a n  answer  to  a d i s t r e s s ,  F o r b e s  J. 
commented t h a t  " t o d a y ,  e v e n  i n  r e p l e v i n  cases, t h e  
a n a c h r o n i s m  o f  t h e  spec ia l  remedy o f  d i s t r e s s  would or 
s h o u l d  n o t  i n h i b i t  a c o u r t  f r o m  a p p l y i n g "  s i m i l a r  

e q u i t a b l e  p r i n c i p l e s .  I n  a n  e a r l i e r  case3* Megar ry  

V.-C. s a i d :  

" I f  a l a n d l o r d  had a c la im for €1 ,000  a g a i n s t  a 
t e n a n t ,  and t h e  t e n a n t  had  a claim f o r  € 1 , 0 0 0  
a g a i n s t  t h e  l a n d l o r d  f o r  b r e a c h  o f  t h e  r e p a i r  
o b l i g a t i o n s ,  i t  would b e  r e m a r k a b l e  i f  t h e  
l a n d l o r d  c o u l d  r e c o v e r  h i s  €1 ,000  i n  f u l l  f rom t h e  
t e n a n t  u n d e r  O r d e r  1 4 ,  and  l e a v e  t h e  t e n a n t  to 
c la im h i s  €1 ,000  a g a i n s t  t h e  l a n d l o r d  and  r e c o v e r ,  
n o t  €1 ,000  b u t ,  by r e a s o n  o f  t h e  l a n d l o r d ' s  
i n s o l v e n c y ,  s a y  a mere l o p  i n  t h e  E .  The 
i n s o l v e n c y  o f  t h e  l a n d l o r d  seemed to ra i se  
i m p o r t a n t  i s s u e s .  " 

2 .19  I t  would b e  j u s t  a s  r e m a r k a b l e  i f  t h e  t e n a n t  
were a b l e  t o  u s e  h i s  € 1 , 0 0 0  cross-claim to  r e s i s t  t h e  
l a n d l o r d ' s  c o u r t  a c t i o n  f o r  r e n t  b u t  n o t  t o  r e s i s t  
d i s t r a i n t  by t h e  l a n d l o r d .  T o d a y ' s  cour t s  m i g h t  u p h o l d  

cross-claims a g a i n s t  r e n t  d i s t r e s s  b u t ,  u n l e s s  and  
u n t i l  t h e y  a r e  a s k e d  to  d o  so, t h e  p o i n t  is u n c e r t a i n .  
The e f f e c t s  o f  c o v e n a n t s  to p a y  r e n t  w i t h o u t  s e t - o f f ,  
r e f e r r e d  to a b o v e ,  is a l s o  u n c e r t a i n .  T h e r e  is n o  

37 B r i t i s h  A n z a n i  ( F e l i x s t o w e )  L t d .  v .  I n t e r n a t i o n a l  
M a r i n e  Management ( U . K . )  L t d .  [ 1 9 8 0 ]  Q.B. 1 3 7 .  

38 Asco D e v e l o p m e n t s  L t d .  v .  Gordon ( 1 9 7 8 )  248 E.G. 
683 ,  685.  
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s p e c i a l  p r o c e d u r e  f o r  s e t t i n g  up  s u c h  a cross-claim. 
The t e n a n t  would p r e s u m a b l y  h a v e  t o  s t a r t  a r e p l e v i n  
a c t i o n  or seek a n  i n j u n c t i o n ,  b u t  t h i s  is n o t  w h o l l y  
s a t  i s f a c t o r y .  

ways t o  t e s t  cross-claims 

2 . 2 0  R e p l e v i n  is a s p e c i a l  p r o c e d u r e  a v a i l a b l e  

i n i t i a l l y  i n  t h e  C o u n t y  C o u r t  o n l y , 3 9  t o  t e n a n t s  and  
o t h e r s  who a l l e g e  t h a t  t h e i r  g o o d s  h a v e  been  i l l e g a l l y  
d i s t r a i n e d  or o t h e r w i s e  t a k e n  f rom them. I t  is o n l y  
when d i s t r e s s  i s  i l l e g a l 4 '  t h a t  t h e  t e n a n t  OK o t h e r  
owner o f  g o o d s  may use t h e  remedy.  R e p l e v i n  is a t w o -  
s t a g e  p r o c e s s  whereby t h e  p e r s o n  who c l a i m s  to  b e  owner 
o f  t h e  g o o d s  o b t a i n s  a n  o r d e r  f rom t h e  C o u n t y  C o u r t  f o r  
t h e  r e t u r n  o f  h i s  g o o d s ,  on  h i s  p r o v i d i n g  a l t e r n a t i v e  
s e c u r i t y ,  and t h e n  p r o c e e d s  ( a s  he  mus t  u n d e r t a k e  t o  
d o )  i n  a n  a c t i o n  t o  p r o v e  t h e  i l l e g a l i t y  o f  t h e  
d i s t r a i n t ,  and h i s  r i g h t  t o  t h e  g o o d s .  The s e c u r i t y  
must  b e  s u f f i c i e n t  t o  c o v e r  t h e  a l l e g e d  r e n t  a r r e a r s  
and p r o b a b l e  costs o f  t h e  r e p l e v i n  a c t i o n .  The cour t  
h a s  no d i s c r e t i o n  a s  t o  t h e  s e c u r i t y  r e q u i r e m e n t ,  
e x c e p t  a s  t o  t h e  amount  o f  i t .  The d i s t r a i n o r  mus t  
a l w a y s  allow f i v e  c l e a r  d a y s  f o r  r e p l e v i n  a f t e r  t a k i n g  
d i s t r e s s ,  u n l e s s  t h a t  p e r i o d  is s h o r t e n e d  by c o n s e n t  
or e x t e n d e d  to u p  t o  f i f t e e n  d a y s  a t  t h e  r e q u e s t  o f  t h e  
p e r s o n  t a k i n g  t h e  a c t i o n  ( g i v i n g  s e c u r i t y  f o r  a n y  
a d d i t i o n a l  c o s t ) .  

39 S e e  Coun ty  C o u r t s  A c t  1984, s. 144, Sch. 1. 

40 A s  o p p o s e d  t o  i r r e g u l a r  or e x c e s s i v e .  The 
d i s t i n c t i o n  is e x p l a i n e d  i n f r a ,  p a r a .  2 .66  e t  s e q .  
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2 . 2 1  The  c o u r t s  h a v e  b e e n  r e l u c t a n t  to g r a n t  

i n j u n c t i o n s  t o  i n t e r f e r e  w i t h  t h e  l e g a l  p r o c e s s  o f  
d i s t r e s s  and  h a v e  t e n d e d  t o  g r a n t  i n t e r l o c u t o r y  
i n j u n c t i o n s  o n l y  on  terms e q u i v a l e n t  t o  t h o s e  wh ich  a r e  
m a n d a t o r y  i n  r e p l e v i n ,  i . e .  by r e q u i r i n g  payment  i n t o  
c o u r t  o f  t h e  amount  c l a i m e d . 4 1  J The i n j u n c t i o n  is 

u n d o u b t e d l y  a more f l e x i b l e  remedy t h a n  r e p l e v i n ,  u n d e r  
w h i c h  t h e  c o u r t  must r e q u i r e  w h a t e v e r  s e c u r i t y  i t  

c o n s i d e r s  s u f f i c i e n t  to c o v e r  t h e  who le  amount  c l a i m e d  
p l u s  cos t s ,  however  w e a k  t h e  claim may seem. B u t  w h i l e  

t h e  c o u r t  a b i d e s  by t h e  same p r i n c i p l e s ,  t h e  a d v a n t a g e s  
o f  t h e  f u l l  d i s c r e t i o n  i n  i n j u n c t i o n  p r o c e e d i n g s  would 
n o t  b e  r e a l i s e d .  

2 . 2 2  W h i l e  o n l y  a cour t  c a n  a d j u d i c a t e  
s a t i s f a c t o r i l y  o n  a cross-claim se t  up  a g a i n s t  a 
d i s t r e s s ,  t h e  p r o c e d u r e  mus t  i n  t h e  f i r s t  i n s t a n c e  b e  
summary. Were it  o t h e r w i s e ,  t h e  n a t u r e  of t h e  remedy 
o f  d i s t r e s s  would b e  los t .  Summary r e m e d i e s  and 
p r o c e d u r e s  a r e  u s u a l l y  d e s i g n e d  t o  meet cases where  
t h e r e  is n o  a r g u a b l e  d e f e n c e  to t h e  c l a im,  and t h e y  a r e  
n o t  i d e a l l y  s u i t e d  t o  cases where  t h e r e  a r e  bona f i d e  
cross claims.  A s  t h e  remedy o f  r e p l e v i n  s t a n d s ,  t h e  
r e p l e v i s o r  is n e v e r  p e r m i t t e d  t o  r a i se  a n y  issue 
a g a i n s t  t h e  d i s t r a i n o r  u n l e s s  h e  e f f e c t i v e l y  g u a r a n t e e s  
payment  o f  t h e  d i s t r a i n o r ' s  h i g h e s t  ( a l b e i t  f a n c i f u l )  

4 1  S e e  S a n x t e r  v .  F o s t e r  ( 1 8 4 1 )  C r .  & Ph.  3 0 2 ,  and 
C a r t e r  v .  Sa lmon  ( 1 8 8 0 )  43 L . T .  490.  
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c l a i m  f o r  r e n t  d u e .  T h i s  h i g h l i g h t s  t h e  d i f f i c u l t y  o f  

a d m i t t i n g  c r o s s - c l a i m s  a g a i n s t  d i s t r e s s .  I f  cou r t  
p r o c e e d i n g s  g o  beyond a summary s t a g e ,  a s u b s t a n t i a l  

p e r i o d  may b e  i n v o l v e d .  I f  t h e  g o o d s  r e m a i n  s e i z e d ,  or 
f u l l  s e c u r i t y  h a s  t o  b e  g i v e n ,  t h e  b u r d e n  on an  

u l t i m a t e l y  s u c c e s s f u l  t e n a n t  i s  s e v e r e ,  and g r e a t e r  

t h a n  h e  s u f f e r s  i f  t h e  l a n d l o r d  o p t s  f o r  a n y  o t h e r  

p r o c e d u r e .  However ,  i f  t h e  g o o d s  a r e  r e l e a s e d  w i t h o u t  

s e c u r i t y ,  t h e  l a n d l o r d  c o m p l e t e l y  loses  t h e  b e n e f i t  o f  

d i s t r e s s .  W h i l e  t h e  remedy is a v a i l a b l e ,  a s u c c e s s f u l  

l a n d l o r d  c o u l d  j u s t i f i a b l y  b e  a g g r i e v e d  a t  t h a t  

outcome. 

2 . 2 3  An a g g r i e v e d  t e n a n t  o r  o t h e r  owner who is 
a b l e  t o  a l l e g e  " w r o n g f u l  i n t e r f e r e n c e "  w i t h  h i s  g o o d s ,  

w i t h i n  t h e  meaning o f  t h e  T o r t s  ( I n t e r f e r e n c e  w i t h  

Goods)  A c t  1 9 7 7 ,  c o u l d  a p p l y  f o r  i n t e r l o c u t o r y  r e l i e f  

u n d e r  s e c t i o n  4 of  t h a t  A c t .  The t o r t s  i n c l u d e d  a r e  
c o n v e r s i o n  o f  g o o d s ,  t r e s p a s s  t o  g o o d s ,  and n e g l i g e n c e  
and o t h e r  t o r t s  r e s u l t i n g  i n  damage t o  g o o d s  or an  

i n t e r e s t  i n  g o o d s .  The c o u r t  c a n  o r d e r  d e l i v e r y  of t h e  
g o o d s  t o  t h e  p l a i n t i f f  on  s u c h  t e r m s  and c o n d i t i o n s  a s  
i t  t h i n k s  f i t .  However ,  a t t e m p t s  t o  u s e  t h a t  p r o c e d u r e  
a r e  l i k e l y  to  r a i s e  some s i m i l a r  q u e s t i o n s  to  t h o s e  

which would a r i s e  i n  r e p l e v i n ,  e . g .  w h e t h e r  t h e  

p l a i n t i f f ' s  a l l e g a t i o n s  o f  wrong a r e  s u f f i c i e n t  t o  
b r i n g  him w i t h i n  t h e  s e c t i o n ,  whose o b j e c t  i s ,  n o t  so 
much to p r o d u c e  a n  o r d e r  r e s t r a i n i n g  a p a r t y  f rom 

s e i z i n g  g o o d s ,  b u t  r a t h e r  to p r o d u c e  a p o s i t i v e  o r d e r  

f o r  t h e  d e l i v e r y  up  of t h o s e  g o o d s .  

27 



2 . 2 4  Another aspect w h i c h  fur ther  makes replevin a 
pa r t i cu la r ly  inappropriate remedy when the issue 
between the pa r t i e s  is a cross-claim, (especial ly  an 
unliquidated cross-claim) is tha t  replevin only l i e s  
against  i l l e g a l  d i s t r e s s .  Not a l l  wrongful d i s t r e s s e s  
a re  i l l e g a l  as  some are  c l a s s i f i ed  a s  i r regular  and 

some as  merely excessive.42 The d i s t i n g u i s h i n g  rules  
a re  not easy or obvious, and would provide yet another 
unnecessary hurdle to a tenant attempting to  use 
replevin to  s e t  up h i s  cross-claim. A d i s t r e s s  does 
not become i l l e g a l  by reason only tha t  an excessive 
amount is claimed. Moreover, the t enan t ' s  remedies for 

merely excessive d i s t r e s s  a re  somewhat l imited and are  
4 3  not designed to provide a very persuasive de te r ren t .  

On the other hand the d i s t r e s s  i l l e g a l  i f  no rent  is 
owed, and the e f f e c t  of admitting cross-claims i n  some 
cases is tha t  the cross-claim would neut ra l i se  the rent  
claim so tha t  no ren t  was owed. T h i s  would make the 
d i s t r e s s  i l l e g a l .  Yet the d is t ra in ing  landlord m i g h t  
be unaware of the existence of the cross-claim. 

4 2  See pos t ,  para. 2.66 e t  seq. 

43 See pos t ,  para. 2.66. 
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T h e  A r r e a r s  

2 . 2 5  T h e  l a n d l o r d  may d i s t r a i n  f o r  a n y  a r r e a r s  o f  

r e n t  a c c r u e d  d u e  u n d e r  t h e  c u r r e n t  l e a s e  d u r i n g  t h e  
4 4  p e r i o d  o f  s i x  y e a r s  e n d i n g  o n  t h e  d a y  b e f o r e  l e v y .  
45  F o r  a g r i c u l t u r a l  h o l d i n g s ,  t h e  p e r i o d  is o n e  y e a r ,  

a n d ,  i f  t h e  t e n a n t  is  a d j u d i c a t e d  b a n k r u p t ,  t h e  

l a n d l o r d  c a n n o t  d i s t r a i n  f o r  a r r e a r s  a c c r u e d  d u e  m o r e  

t h a n  s i x  m o n t h s  b e f o r e  t h e  a d j u d i c a t i o n  o r d e r .  46 I t  

m a k e s  n o  d i f f e r e n c e  w h e t h e r  t h e  r e n t  is p a y a b l e  i n  
a d v a n c e ,  or i n  a r r e a r .  T h e  l a n d l o r d  c a n n o t  u s u a i l y  

d i s t r a i n  m o r e  t h a n  o n c e  f o r  t h e  same a r r e a r s  u n l e s s  

i n s u f f i c i e n t  g o o d s  w e r e  f o u n d  o n  t h e  p r e m i s e s  a t  t h e  

f i r s t  a t t empt .47  H e  c a n n o t  u s e  a n y  p r o c e e d s  o f  s a l e  t o  
s a t i s f y  r e n t  a c c r u e d  d u e  a f t e r  t h e  l e v y  h a s  b e e n  made .  

W h i l e  l a n d l o r d s  s h o u l d  o b v i o u s l y  n o t  b e  e n c o u r a g e d  to  
s e i z e  g o o d s  b e y o n d  t h e  v a l u e  i m m e d i a t e l y  n e e d e d ,  i t  

d o e s  seem f u t i l e  t o  r e q u i r e  t h e  l a n d l o r d  to  h a n d  o v e r  

s u r p  u s  p r o c e e d s  t o  a t e n a n t  who h a s  a l r e a d y  f a l l e n  

i n t o  a r r e a r  a g a i n ,  t h u s  e x p o s i n g  h i m  t o  a new d i s t r e s s  
w i t h  more costs .  A p r i n c i p a l  j u s t i f i c a t i o n  f o r  the 

spec a 1  r e m e d y  of d i s t r e s s  is t h e  v u l n e r a b i l i t y  of t h e  
l a n d l o r d  a s  a c r e d i t o r  w h e r e  t h e  d e b t  keeps r e c u r r i n g ,  

a n d  t h i s  a spec t  of t h e  p r o c e d u r e  seems t o  i g n o r e  r e n t ' s  
r e p e t i t i v e  n a t u r e .  

4 4  L i m i t a t i o n  A c t  1980, s. 1 9  

4 5  A g r i c u l t u r a l  H o l d i n g s  A c t  1986 ,  s. 1 6 .  

46 B a n k r u p t c y  A c t  1 9 1 4 ,  s.  3 5 ( 1 ) .  

47 Wal l i s  v .  S a v i l l  ( 1 7 0 1 )  2 L u t .  1 5 3 2 .  T h e r e  a r e  
o t h e r  e x c e p t i o n s ,  s u c h  a s  w h e r e  t h e r e  h a s  b e e n  a 
r e a s o n a b l e  mi s t ake  i n  v a l u e ,  or f a i l u r e  to r e a l i s e  
f u l l  m a r k e t  v a l u e .  
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P r e l i m i n a r i e s  

2 . 2 6  Under t h e  common law,  o n c e  t h e  power o f  
d i s t r a i n t  h a s  become e x e r c i s a b l e ,  t h e  l a n d l o r d  may 
p r o c e e d  s t r a i g h t  t o  t h e  l e v y  w i t h o u t  a n y  a d v a n c e  n o t i c e  
to t h e  t e n a n t  and w i t h o u t  o b s e r v i n g  a n y  o t h e r  
p r e l i m i n a r y  f o r m a l i t y .  T h e r e  a r e  now some i n s t a n c e s  
where  s t a t u t e  s p e c i f i c a l l y  p r o h i b i t s  d i s t r e s s  w i t h o u t  
t h e  l e a v e  o f  t h e  c o u r t , 4 8  b u t  o t h e r w i s e ,  t h e  r u l e  is 
s t i l l  t h a t  n o  n o t i c e  need  b e  g i v e n .  A d i s t r a i n i n g  
b a i l i f f  m u s t ,  o f  c o u r s e ,  h a v e  t h e  l a n d l o r d ' s  a u t h o r i t y  
to  a c t ,  wh ich  is u s u a l l y  g i v e n  i n  t h e  fo rm o f  a w r i t t e n  
w a r r a n t ,  b u t  t h e r e  is no r e q u i r e m e n t  i n  l a w  f o r  w r i t t e n  
a u t h o r i t y .  

2 . 2 7  One o f  t h e  s e v e r e s t  s o c i a l  c r i t i c i sms ,  which  

h a s  f o r  many y e a r s  b e e n  l e v e l l e d  a t  r e n t  d i s t r e s s ,  is 
t h e  a b s e n c e  ( i n  most cases) o f  a n y  a d v a n c e  w a r n i n g  t o  
t h e  t e n a n t ,  l e t  a l o n e  a n y  p r e l i m i n a r y  c h e c k  on  t h e  

An o b v i o u s  e a r l y  v a l i d i t y  o f  t h e  claim. 
j u s t i f i c a t i o n  was t h a t  f o r e w a r n e d  t e n a n t s  m i g h t  s i m p l y  
move t h e i r  g o o d s  away. T h a t  j u s t i f i c a t i o n  s t i l l  h a s  
f o r c e ,  b u t  p e r h a p s  d i m i n i s h e d  f o r c e  where  t e n a n t s  f i n d  
t h a t  t h e i r  s t a t u t o r y  s e c u r i t y  o f  t e n u r e  is more 
v a l u a b l e  t h a n  t h e  g o o d s  a t  r i s k ,  or t h a t  t h e  
i n c o n v e n i e n c e  of v o l u n t a r y  r e m o v a l  is g r e a t e r  t h a n  t h e  
r i s k  of d i s t r e s s .  The a r g u m e n t s  i n  f a v o u r  o f  r e q u i r i n g  
n o t i c e  a re  a l s o  p o t e n t .  A s  d i s t r e s s  is a l e g a l  r emedy ,  
which d o e s  n o t  need  to  b e  r e s e r v e d ,  or e v e n  m e n t i o n e d  
i n  t h e  lease or t e n a n c y  a g r e e m e n t ,  many t e n a n t s  may b e  

4 9  

48 S e e  i n f r a ,  para.  2 .28 .  

49 The a b s e n c e  o f  a n y  a d v a n c e  n o t i c e  r e q u i r e m e n t  is 
n o t  a d e f e c t  i n  a n y  l e g a l  s e n s e .  
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unaware  t h a t  t h e r e  is s u c h  a remedy which c a n  b e  u s e d  
a g a i n s t  them. 5 0  Some may b e l i e v e  t h a t  d i s t r e s s  f o r  

r e n t  is so a r c h a i c  t h a t  i t  is e x t i n c t .  One answer  
c o u l d  b e  to  make e x p r e s s  r e s e r v a t i o n  a p r e r e q u i s i t e  t o  
t h e  e x e r c i s e  o f  d i s t r e s s ,  b u t  t h e r e  m u s t  b e  some d o u b t  
a s  t o  w h e t h e r  t e n a n t s  would t h e r e b y  b e  more 
e n l i g h t e n e d .  Advance n o t i c e  o f  d i s t r e s s  is f a r  more 
l i k e l y  t o  r e g i s t e r ,  and t o  s e n d  u n i n f o r m e d  t e n a n t s  i n  
s e a r c h  o f  i n f o r m a t i o n .  I t  c o u l d  w e l l  be  t h a t  n o t i c e  o f  
i n t e n d e d  d i s t r e s s  would be  s u f f i c i e n t  i n  many cases to 
h a s t e n  paymen t .  I f  so,  much e x p e n s e  c o u l d  b e  a v o i d e d .  
The n o t i c e  would c e r t a i n l y  b e  c h e a p e r ,  and m i g h t  b e  
j u s t  a s  e f f e c t i v e  a s  s e n d i n g  i n  t h e  b a i l i f f s  t o  i n d u c e  
d e f a u l t e r s  to c l e a r  t h e i r  a r r e a r s .  Notice would a l so  
g i v e  t e n a n t s  t h e  o p p o r t u n i t y  t o  seek a d v i c e  and to t a k e  
a v o i d i n g  s teps  where  t h e r e  a r e  g e n u i n e  d o u b t s  o r  
d i s p u t e s  a s  t o  t h e  a r r e a r s  or t h e  r i g h t  to  d i s t r a i n .  
W h i l e  t h e  c o e r c i v e  e f f e c t  o f  n o t i c e s  m i g h t  b e  used  to  
h a r a s s  t e n a n t s ,  t h a t  p r a c t i c e  would b e  s u b j e c t  to  t h e  
e x i s t i n g  c o n t r o l s  o v e r  h a r a s s m e n t  o f  d e b t o r s .  5 1  

The C o u r t  

2 .28 L e a v e  t o  d i s t r a i n  is r e q u i r e d  i f  t h e  t e n a n t  
is a company which is b e i n g  wound up by t h e  c o u r t , 5 2  or 
i f  t h e  t e n a n t  h a s  been  c a l l e d  up to p e r f o r m  a s e r v i c e  

50 A d e f e n d a n t  t o  c o u r t  p r o c e e d i n g s  will almost 
a l w a y s  l e a r n  o f  j e o p a r d y  b e f o r e  e x e c u t i o n .  

5 1  A d m i n i s t r a t i o n  o f  J u s t i c e  A c t  1 9 7 0 ,  s.  4 0 .  

52 Compan ies  A c t  1 9 8 5 ,  ss. 5 2 5 ,  607.  
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i n  t h e  a rmed f o r c e s .  5 3  L e a v e  is a l s o  r e q u i r e d  w h e r e  

t h e  p r e m i s e s  a r e  l e t  on  a p r o t e c t e d  t e n a n c y ,  or a r e  

s u b j e c t  to  a s t a t u t o r y  t e n a n c y  u n d e r  t h e  R e n t  A c t  

1 9 7 7 , ~ ~  and  w h e r e  t h e y  a r e  s u b j e c t  t o  a p r o t e c t e d  

o c c u p a n c y  or s t a t u t o r y  t e n a n c y  w i t h i n  t h e  mean ing  o f  
t h e  R e n t  ( A g r i c u l t u r e )  A c t  1 9 7 6 .  55 A p p l i c a t i o n s  f o r  

l e a v e  a r e  made i n t e r  p a r t e s .  

2 . 2 9  The  l e a v e  o f  t h e  c o u r t ,  now r e q u i r e d  f o r  

d i s t r e s s  a g a i n s t  R e n t  A c t  t e n a n t s , 5 6  e n s u r e s  t h a t  most 
p r i v a t e  r e s i d e n t i a l  t e n a n t s  a r e  g i v e n  b o t h  a d v a n c e  

n o t i c e  and  a n  o p p o r t u n i t y  t o  p r e v e n t  t h e  d i s t r e s s  o n  

t h e  g r o u n d  o f  i t s  i n v a l i d i t y  or o n  o t h e r  g r o u n d s ,  s u c h  

a s  f i n a n c i a l  h a r d s h i p .  O u t  o f  o n l y  o n e  h u n d r e d  and  

t w e n t y - s i x  a p p l i c a t i o n s  f o r  l e a v e  i n  1 9 8 4 ,  a b o u t  a 
t h i r d  were g r a n t e d .  W e  u n d e r s t a n d  t h a t  many l a n d l o r d s  

who a r e  p r i m a  , f a c i e  e n t i t l e d  t o  d i s t r a i n  a r e  d e t e r r e d  

by t h e  costs  a n d  d e l a y s  o f  c o u r t  a p p l i c a t i o n s ,  p e r h a p s  

l i n k e d  w i t h  p e s s i m i s t i c  a s s u m p t i o n s  a s  t o  l i k e l y  

ou tcome .  I t  may b e  t h a t  i n  some cases t h e  mere t h r e a t  
o f  a n  a p p l i c a t i o n  is e f f e c t i v e  i n  e n c o u r a g i n g  p a y m e n t ,  

so t h a t  no  a p p l i c a t i o n  f o l l o w s .  

53 R e s e r v e  and  A u x i l i a r y  F o r c e s  ( P r o t e c t i o n  of C i v i l  
I n t e re s t s )  A c t  1951,  s. 2.  

54  R e n t  A c t  1 9 7 7 ,  s. 1 4 7 .  

55 R e n t  ( A g r i c u l t u r e )  A c t  1 9 7 6 ,  s. 8. 

56 B u t  n o t  t e n a n t s  u n d e r  r e s t r i c t e d  c o n t r a c t s .  
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2.30 I n  o u r  1966 I n t e r i m  R e p o r t 5 7  o n e  immedia t e  

r e f o r m  recommended was t h e  e x t e n s i o n  o f  t h e  l e a v e  

r e q u i r e m e n t  t o  a l l  r e s i d e n t i a l  l e t t i n g s ,  b u t  t h e  

r ecommenda t ion  h a s  n o t  been  implemen ted .  I n  s e v e r a l  

o t h e r  common l a w  j u r i s d i c t i o n s  d i s t r e s s  on r e s i d e n t i a l  

p r e m i s e s  is p r o h i b i t e d .  58 A l t h o u g h  loca l  a u t h o r i t y  

h o u s i n g  t e n a n t s  d o  now have  o t h e r  r i g h t s 5 9  s i m i l a r  to  
t h o s e  e n j o y e d  by p r i v a t e  r e s i d e n t i a l  t e n a n t s ,  a 
p r o p o s a l  t o  g i v e  them s i m i l a r  p r o t e c t i o n  f rom d i s t r e s s  

was r e j e c t e d .  T h u s ,  i n  t h e  m a j o r i t y  of t e n a n c i e s ,  

e x c l u d i n g  R e n t  A c t  t e n a n c i e s ,  t h e  l a n d l o r d  is s t i l l  
e n t i t l e d  t o  make u s e  o f  t h e  e l e m e n t  of s u r p r i s e ,  which 
i n  some c a s e s  may s e r v e  to  a v o i d  d e f e a t  o f  t h e  remedy 

by a b s c o n d i n g  t e n a n t s .  N e v e r t h e l e s s ,  i t  may w e l l  b e  

t h o u g h t  t h a t  t h e  e l e m e n t  o f  s u r p r i s e ,  which is s t i l l  

a v a i l a b l e  i n  a l a r g e  p r o p o r t i o n  of r e n t  a r r e a r s  cases ,  
is  o n e  of t h e  main f a c t o r s  c o n t r i b u t i n g  t o  t h e  

o p p r o b r i u m  w i t h  which d i s t r e s s  for r e n t  i s  r e g a r d e d  i n  
some q u a r t e r s .  

2 . 3 1  The e f f e c t  o f  d i s t r a i n i n g  h a s  some s i m i l a r i t y  

to  t h e  e f f e c t  o f  a Mareva i n j u n c t i o n , 6 1  namely t h a t  t h e  

c r e d i t o r  c a n  r a p i d l y  e n s u r e  t h a t  a s s e t s  a v a i l a b l e  to  

57 

58 

59 

60 

6 1  

I n t e r i m  Report on  D i s t r e s s  f o r  R e n t  ( 1 9 6 6 ) ,  Law 
Com. No. 5 .  

e . g .  N e w  Z e a l a n d  ( 1 9 5 2 ) ,  O n t a r i o  ( 1 9 7 0 ) ,  B r i t i s h  
Co lumbia  ( 1 9 7 0 ) ,  M a n i t o b a  ( 1 9 7 0 )  and P r i n c e  Edward 
I s l a n d  ( 1 9 7 2 ) .  

S e e  t h e  p r o v i s i o n s  of t h e  Hous ing  A c t  1985 .  

S e e  H a n s a r d  ( H . L . ) ,  30 J u n e  1 9 8 0 ,  v o l .  4 1 1 ,  cols. 
205-210. 

R.S.C., 0. 29 ,  r .  1. S e e  P.C.W. ( U n d e r w r i t i n g  
A g e n c i e s )  L t d .  v .  Dixon [19831 2 A l l  E.R.  1 5 8 .  
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s a t i s f y  h i s  d e b t  s h a l l  n o t  b e  d i s s i p a t e d .  B u t  t h e  

Mareva a p p l i c a n t  m u s t  s a t i s f y  t h e  c o u r t  t h a t  t h e r e  is 
r e a s o n  t o  s u p p o s e  t h a t  t h e  asse ts  would n o  l o n g e r  b e  
a v a i l a b l e  when judgmen t  was e n t e r e d .  A Mareva 
i n j u n c t i o n  m i g h t  b e  a n  a p p r o p r i a t e  s u b s t i t u t e  for 

d i s t r e s s  i n  some cases ,  b u t  i n  o t h e r s  i t  would b e  
w h o l l y  i n a p p r o p r i a t e .  Fo r  i n s t a n c e ,  i t  m i g h t  b e  s e e n  
a s  u s i n g  a s l edgehammer  t o  c rack  a n u t  i f  u s e d  a g a i n s t  
a r e s i d e n t i a l  t e n a n t  o f  modes t  premises who would n o t  
d e l i b e r a t e l y  remove a s se t s  t o  a v o i d  judgmen t  b u t  m i g h t  
b e .  u n d e r  p r e s s u r e  f r o m  o t h e r  c r e d i t o r s .  The Mareva 
i n j u n c t i o n  d o e s  n o t  a c t u a l l y  g i v e  t h e  c r e d i t o r  a 

p r i o r i t y  claim o v e r  t h e  p r e s e r v e d  assets. 

The Goods 

2.32 . The  b a s i c  r u l e  a t  common law is t h a t  a n y  

a r t i c l e  p h y s i c a l l y  s i t u a t e  on  t h e  premises for which  
r e n t  is d u e ,  is l i a b l e  to b e  t a k e n  by t h e  d i s t r a i n i n g  
l a n d l o r d .  T h u s ,  t h e  d i s t r a i n o r  may d i s t r a i n  on  g o o d s  
which b e l o n g  t o  t h i r d  p a r t i e s ,  e v e n  when h e  knows t h a t  

t h o s e  g o o d s  a re  n o t  t h e  p r o p e r t y  of t h e  t e n a n t .  6 2  I n  
s e v e r a l  o t h e r  j u r i s d i c t i o n s ,  t h e  d i s t r e s s  remedy is now 

62  Cf. t h e  r u l e s  g o v e r n i n g  e x e c u t i o n  of money 
j u d g m e n t s ,  wh ich  allow o n l y  t h e  d e b t o r ' s  own g o o d s  
t o  b e  t a k e n ;  see Glasspoole v.  Young ( 1 8 2 9 )  
9 B. & C. 696 and  C o u n t y  C o u r t s  A c t  1 9 8 4 ,  s. 8 9 ,  
and t h e  r u l e s  g o v e r n i n g  d i s t r e s s  f o r  ra tes  or 
t a x e s .  The t e s t  i n  t h o s e  cases is u s u a l l y  w h e t h e r  
t h e  g o o d s  a r e  t h e  p r o p e r t y  of t h e  d e b t o r ,  wh ich  
may n o t  b e  a p p a r e n t  o n  i n s p e c t i o n ,  so t h a t  it is 
n e c e s s a r y  to m a k e  p r o v i s i o n  g o v e r n i n g  cases where  
t h e  seizor  is m i s l e d ,  or o t h e r w i s e  m a k e s  a 
r e a s o n a b l e  m i s t a k e  a s  to  o w n e r s h i p .  L i k e w i s e  a 
t h i r d  p a r t y ' s  g o o d s  a re  n o t  t a k e n  i n  s a t i s f a c t i o n  
of a n o t h e r ' s  d e b t  i n  b a n k r u p t c y  and  c o m p a n i e s '  
w i n d i n g  u p ,  o t h e r  t h a n  i n  e x c e p t i o n a l  
c i r c u m s t a n c e s .  
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l i m i t e d  t o  t h e  g o o d s  o f  t h e  t e n a n t .  6 3  T h e r e  a r e ,  

h o w e v e r ,  n u m e r o u s  e x c e p t i o n s  to  t h e  b a s i c  r u l e ,  some o f  

w h i c h  r e l a t e  e x c l u s i v e l y  t o  t h i r d  p a r t y  g o o d s ,  w h i l e  
o t h e r s  c a n  OK m u s t  r e l a t e  to  t h e  t e n a n t ' s  own g o o d s .  

T h e  b a s i c  r u l e  h a s  t h e  m e r i t  o f  s i m p l i c i t y ,  i n  t h a t  t h e  

d i s t r a i n o r  c a n  r e l y  o n  h i s  own i n s p e c t i o n  o n  s i t e  to  
j u d g e  w h e t h e r  g o o d s  a r e  prima f a c i e  a v a i l a b l e  f o r  
d i s t r a i n t .  T h i s  i s  i n  s h a r p  c o n t r a s t  to  t h e  o t h e r  

i n s t a n c e s  w h e r e  a d e b t o r ' s  g o o d s  a r e  s e i z e d  a n d  s o l d  to  

meet h i s  d e b t s .  

T h e  l o c a t i o n  o f  t h e  q o o d s  

2 . 3 3  D i s t r e s s  c a n  b e  l e v i e d  o n  g o o d s  a n d  c h a t t e l s  

f o u n d  a n y w h e r e  o n  t h e  d e m i s e d  p r e m i s e s .  A l t h o u g h  t h e  

r u l e  i s  s t r a i g h t f o r w a r d ,  i t  is n o t  a l w a y s  e a s y  t o  
d e c i d e  w h e t h e r  O K  n o t  g o o d s  a r e  w i t h i n  t h e  premises 

w h i c h  h a v e  b e e n  l e t .  T h i s  is  u s u a l l y  b e c a u s e  t h e  

e x t e n t  o f  t h e  premises h a s  n o t  b e e n  p r e c i s e l y  d e f i n e d  
i n  t h e  t e n a n c y  a g r e e m e n t .  I n  t h e  a b s e n c e  of a c l e a r  

p lan  it  may n o t  b e  a p p a r e n t  w h e t h e r  l a n d  o u t s i d e  t h e  
main  b u i l d i n g  or u n i t  is i n c l u d e d  i n  t h e  l e t t i n g ,  a n d  

6 3  T h e  a p p r o a c h e s  a r e  b y  n o  m e a n s  u n i f o r m .  I n  many 
o f  t h e  U n i t e d  S t a t e s  o f  America t h e  r e m e d y  is 
l i m i t e d  to  t h e  t e n a n t ' s  own c h a t t e l s ,  b u t  i n  N e w  
Z e a l a n d  i t  e x t e n d s  t o  t h e  goods  o f  o t h e r  p e r s o n s  

i n c l u d e  a c o m p a n y  o f  w h i c h  t h e  t e n a n t  is a major 
s h a r e h o l d e r ,  b u t  n o t  a l o d g e r ) .  I n  s e v e r a l  
C a n a d i a n  p r o v i n c e s ,  o n l y  t h e  g o o d s  o f  t h e  " t e n a n t "  
may be t a k e n ,  b u t  t h e  d e f i n i t i o n  o f  " t e n a n t "  is 
v a r i o u s l y  e x t e n d e d  t o  i n c l u d e  e . g .  s u b t e n a n t s ,  a n d  
o t h e r s  i n  " a c t u a l  o c c u p a t i o n " .  

I O  i n  ' p o s s e s s i o n "  ( w h i c h ,  c o n f u s i n g l y ,  seems t o  
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t h a t  c a n  cause p rac t i ca l  d i f f i c u l t i e s  i n  d i s t r e s s :  v e r y  
o f t e n  a motor ca r  p a r k e d  o u t s i d e  t h e  premises may b e  
t h e  most v a l u a b l e  and most m a r k e t a b l e  a s s e t  b e l o n g i n g  
to  t h e  t e n a n t .  64 Sometimes, however ,  t h e  p o s i t i o n  may 
b e  u n c e r t a i n  b e c a u s e  t h e  terms o f  t h e  t e n a n c y  allow t h e  

t e n a n t  to  u s e  some l a n d  i n  a p a r t i c u l a r  way, p e r h a p s  i n  
common w i t h  o t h e r s  - a n  o b v i o u s  example  b e i n g  t h e  u s e  
of a c a r  p a r k .  I t  does n o t  a p p e a r  t o  h a v e  b e e n  dec ided  

w h e t h e r  s u c h  l a n d  c a n  b e  r e g a r d e d  a s  p a r t  o f  t h e  
d e m i s e d  p r e m i s e s  i n  t h e  c o n t e x t  of d i s t r e s s .  6 5  

2.34 I n  some c i r c u m s t a n c e s ,  t h e  d i s t r a i n o r  is 
p e r m i t t e d  to  take g o o d s  f rom o t h e r  premises, e . g .  
premises to which  t h e  t e n a n t  h a s  removed h i s  g o o d s  i n  
o r d e r  to a v o i d  d i s t r e s s , 6 6  or common l a n d  where  h i s  

64 The g e n e r a l  p r e s u m p t i o n  t h a t  t h e  owner o f  l a n d  
a d j o i n i n g  a r o a d  is t h e  owner of t h e  so i l  of o n e  
h a l f  o f  t h e  r o a d  may sometimes a p p l y ,  a t  l e a s t  i n  
r e l a t i o n  t o  p r i v a t e  r o a d s .  The p r e s u m p t i o n  was 
a p p l i e d  i n  a n  i s o l a t e d  case, to allow d i s t r a i n t  on  
a v e h i c l e  l e f t  on  t h e  h ighway  b o u n d i n g  t h e  d e m i s e d  
premises, e v e n  t h o u g h  t h e  S t a t u t e  o f  M a r l b o r o u g h  
1267  g e n e r a l l y  p r o h i b i t s  d i s t r e s s  on  t h e  h ighway ;  
see Hodges v .  Lawrance  ( 1 8 5 4 )  18 J . P .  347.  
B e c a u s e  o f  c h a n g e s  i n  t h e  h ighway  law,  it c a n n o t  
b e  s t a t e d  w i t h  a b s o l u t e  c o n f i d e n c e  w h e t h e r  or n o t  
t h a t  s i t u a t i o n  c o u l d  o c c u r  a g a i n .  

65 The  e x t e n t  o f  t h e  d e m i s e d  p r e m i s e s  c o u l d  t h e n  
depend  on  w h e t h e r  a d e s i g n a t e d  p a r k i n g  space had 
b e e n  l e t  t o  t h e  t e n a n t ,  or w h e t h e r  h e  was s i m p l y  
e n t i t l e d  to  u s e  space w i t h i n  a car p a r k i n g  area.  

66 Distress  f o r  R e n t  A c t  1 7 3 7 ,  s. 1. 
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c a t t l e  a r e  g r a z i n g , 6 7  b u t  t h e s e  a r e  n o t  p e r h a p s  t r u e  
e x c e p t i o n s  t o  t h e  g e n e r a l  r u l e  t h a t  o n l y  g o o d s  s i t u a t e  

on  t h e  d e m i s e d  p r e m i s e s  a r e  l i a b l e  to  b e  t a k e n  f o r  r e n t  

d i s t r e s s .  

The  q u a n t i t y  o f  g o o d s  

2 . 3 5  I t  d o e s  n o t  f o l l o w ,  of c o u r s e ,  t h a t  b e c a u s e  a 

r a n g e  of g o o d s  is  a v a i l a b l e  f o r  d i s t r e s s ,  t h e  

d i s t r a i n o r  may t a k e  them all. I t  is up  to  t h e  

d i s t r a i n o r  to  assess t h e  v a l u e  of t h e  g o o d s  so  t h a t  h e  

d i s t r a i n s  upon t h e  r i g h t  amount  to  c o v e r  t h e  a r r e a r s  

p l u s  r e c o v e r a b l e  costs. I n  t h e  a b s e n c e  of a s p e c i f i c  

r e q u e s t  by t h e  t e n a n t ,  t h e r e  is no  r e q u i r e m e n t  f o r  a n  
i n d e p e n d e n t  v a l u a t i o n .  68 

The  P r i v i l e g e s  

2 .36  W h i l e  t h e  bas i c  r u l e  i n  d i s t r e s s  t h a t  a l l  

g o o d s  may be t a k e n  is s t r a i g h t f o r w a r d ,  t h e  m u l t i p l i c i t y  
of e x c e p t i o n s  is a m a j o r  c o m p l i c a t i o n . 6 9  The d i v e r s i t y  

and  number of t h e  e x e m p t i o n s  or p r i v i l e g e s  a r e  s u c h  

t h a t  c o n s i d e r a b l e  u n c e r t a i n t y  mus t  abound .  Many o f  t h e  

e x e m p t i o n s  h a v e  u t t e r l y  l o g i c a l  b a s e s  (some n o  l o n g e r  

67 D i s t r e s s  f o r  R e n t  A c t  1 7 3 7 ,  s. 8 .  

6 8  For t h e  p r o v i s i o n s  a s  to  a p p r a i s e m e n t ,  see i n f r a ,  
p a r a .  2 .56 .  

69 For a summary of t h e  e x c e p t i o n s ,  see i n f r a ,  paras .  
2 .37-2 .44 .  The  v a r i o u s  c lasses  o v e r l a p :  t h e  tools 
of a m a n ' s  t r a d e ,  for e x a m p l e ,  m i g h t  b e  c a p a b l e  of 
q u a l i f y i n g  f o r  e x e m p t i o n  u n d e r  t h r e e  t o t a l l y  
d i f f e r e n t  h e a d s ,  and  more i f  t h e y  a r e  n o t  h i s  own 
p r o p e r t y .  
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a p p a r e n t  on  f i r s t  s i g h t )  b u t  o t h e r s  h a v e  s u r v i v e d  

beyond t h e  c o n d i t i o n s  wh ich  g a v e  r i s e  to and  j u s t i f i e d  
them. The  e x e m p t i o n s  or p r i v i l e g e s  c a n ,  f a i r l y  
c o n v e n i e n t l y ,  b e  d i v i d e d  i n t o  t h r e e  c a t e g o r i e s .  

Q u a l i f i e d  p r i v i l e g e  

2.37 The  n a r r o w e s t  c a t e g o r y  is t h a t  o f  q u a l i f i e d  
p r i v i l e g e .  T h i s  c a t e g o r y  i n c l u d e s  g o o d s  and c h a t t e l s  
wh ich  a re  p r i v i l e g e d  b e c a u s e  t h e y  a r e  items ( o f t e n  some 
fo rm o f  l i v e s t o c k )  w i t h i n  a p a r t i c u l a r  d e s c r i p t i o n .  
They c a n  o n l y  b e  t a k e n  i f ,  w i t h o u t  t hem,  t h e r e  would 
n o t  b e  s u f f i c i e n t  d i s t r a i n a b l e  g o o d s  on  t h e  premises t o  
r a i s e  t h e  sum r e q u i r e d .  The p r i v i l e g e  d o e s  n o t  u s u a l l y  
depend  on  t h e  o w n e r s h i p  of t h e  items. W i t h i n  t h i s  
c a t e g o r y  a re :  

( i )  a l l  t h e  tools  and i m p l e m e n t s  o f  a m a n ' s  
t r a d e 7 '  ( n o t  n e c e s s a r i l y  t h e  t e n a n t ' s  own 

p r o p e r t y )  : 

( i i )  s h e e p  and b e a s t s  wh ich  " g a i n "  t h e  l a n d  (wh ich  
7 1  seems to mean beas ts  o f  t h e  p l o u g h ) ;  

( i i i ) a g i s t e d  a n i m a l s , 7 2  i . e .  a n i m a l s  wh ich  b e l o n g  

to t h i r d  p a r t i e s  and  h a v e  b e e n  t a k e n  i n  
c o m m e r c i a l l y  by t h e  t e n a n t  to b e  f e d ;  and  

70 N a r g e t t  v .  Nias ( 1 8 5 9 )  1 E. & E. 439.  

7 1  S t a t u t e s  of t h e  E x c h e q u e r  (Temp. i n c e r t . ) ,  see 
S impson  v. Hartopp ( 1 7 4 4 )  Willes 512. 

72 A g r i c u l t u r a l  H o l d i n g s  A c t  1 9 8 6 ,  s. 18. 
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( i v )  g r o w i n g  c r o p s  which h a v e  a l r e a d y  been  s e i z e d  
1 3  and s o l d  i n  e x e c u t i o n .  

2 .38 E x c e p t  f o r  t h e  f i r s t ,  a l l  t h e  a b o v e  

p r i v i l e g e s  a p p l y  o n l y  i n  a n  a g r i c u l t u r a l  c o n t e x t .  

T h e s e  a g r i c u l t u r a l  p r i v i l e g e s  a r e  c o n s i s t e n t  w i t h  a n  
o b j e c t i v e  o f  p r e v e n t i n g  d i s t r e s s  f rom i n t e r f e r i n g  w i t h  

good h u s b a n d r y .  The p i e c e m e a l  g r o w t h  o f  d i s t r e s s  law 
is n i c e l y  i l l u s t r a t e d  by t h e  law r e q u i r i n g  t h e  

d i s t r a i n o r  to  s e p a r a t e  t h e  s h e e p  from t h e  cows, b u t  

a p p a r e n t l y  r e m a i n i n g  s i l e n t  a s  t o  w h e t h e r  h e  must  

s e p a r a t e  t h e  s h e e p  f rom t h e  g o a t s .  

2 . 3 9  The s p e c i a l  c a t e g o r y  o f  q u a l i f i e d  p r i v i l e g e ,  

w h i l e  p e r h a p s  l o g i c a l  i n  o r i g i n ,  h a s  n o t  d e v e l o p e d  i n  a 
u s e f u l  manner .  I t  c o n f e r s  l i m i t e d  p r o t e c t i o n  on  n a r r o w  

c lasses  o f  p r o p e r t y ,  and t h e  o n u s  o f  p r o o f  t h a t  

i n s u f f i c i e n t  o t h e r  p r o p e r t y  c a n  b e  found l i e s  on t h e  
d i s t r a i n o r ;  b u t  t h e  t e n a n t  is g i v e n  no choice a s  t o  

which ,  i f  a n y ,  o f  t h e  p r i v i l e g e d  items s h o u l d  b e  
l e f t .  7 4  Moreover  t h e  items w i t h  q u a l i f i e d  p r i v i l e g e  

a r e  o n l y  d i s t i n g u i s h e d  a t  t h e  l e v y  s t a g e .  Once t h e y  

h a v e  been  d i s t r a i n e d  o n ,  t h e  d i s t r a i n o r  is u n d e r  no 

o b l i g a t i o n  to  k e e p  them back  to  see w h e t h e r  t h e  o t h e r  

g o o d s  t a k e n  w i l l  y i e l d  s u f f i c i e n t  p r o c e e d s  t o  c o v e r  t h e  
d e b t  and costs. The i m p o r t a n c e  of q u a l i f i e d  p r i v i l e g e  

13 L a n d l o r d  and T e n a n t  A c t  1851,  s. 2. 

74 C f .  S c o t t i s h  " h y p o t h e c "  wh ich  g i v e s  t h e  t e n a n t  a 
c h o i c e ,  up t o  a c e r t a i n  v a l u e .  
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is much r e d u c e d  t o d a y ,  e s p e c i a l l y  a s  s e v e r a l  o f  t h e  
c a t e g o r i e s  a r e  p a r t i a l l y  d u p l i c a t e d .  For i n s t a n c e ,  t h e  
q u a l i f i e d  p r i v i l e g e  f o r  tools  of a t r a d e  is p a r t l y  
d u p l i c a t e d  by  a n o t h e r  r u l e  w h i c h  c o n f e r s  a b s o l u t e  
p r i v i l e g e  o n  tools  u p  t o  a c e r t a i n  v a l u e . 7 5  T h e  w h o l e  

c o n c e p t  o f  q u a l i f i e d  p r i v i l e g e  a p p e a r s  now to b e  e i t h e r  
u n n e c e s s a r y  or u n n e c e s s a r i l y  e l abora t e .  

A b s o l u t e  p r i v i l e g e  

2 . 4 0  T h e  s e c o n d ,  most d i v e r s e ,  c a t e g o r y  c o v e r s  

g o o d s  w h i c h  a r e  e x e m p t  Erom s e i z u r e ,  a n d  w h o s e  
e x e m p t i o n  c o u l d  b e  a n t i c i p a t e d  a s  a matter o f  common 
s e n s e .  A g a i n ,  o w n e r s h i p  is n o t  t h e  e s s e n t i a l  
c r i t e r i o n ;  t h e  p r i v i l e g e d  a r t i c l e s  w i l l  sometimes, b u t  
n o t  n e c e s s a r i l y ,  b e  t h e  p r o p e r t y  o f  t h e  t e n a n t .  T h i s  
c a t e g o r y  i n c l u d e s :  

( i )  W i l d  a n i m a l s 7 6  w h i c h ,  by  d e f i n i t i o n ,  d o  n o t  
b e l o n g  t o  a n y o n e ,  u n l e s s  t h e y  a re  
d o m e s t i c a t e d  or kept  i n  c a p t i v i t y .  

( i i )  P e r i s h a b l e  a r t i c l e s , 7 7  a n d  o t h e r  a r t i c l e s  
w h i c h  c a n - n o t  b e  r e s t o r e d  to t h e  t e n a n t  i n  t h e  
same c o n d i t i o n  a s  t h e y  were t a k e n .  

7 5  See i n f r a ,  para .  2 . 4 0 ( v i ) .  

7 6  , Co.  . L i t t .  4 7 a .  

77 e.g.  Morley v .  P i n c o m b e  ( 1 8 4 8 )  2 E x c h .  101. 
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( i i i )  F i x t u r e s , 7 8  w h i c h  a r e  t h e  l a n d l o r d ' s  own 

p r o p e r t y  a n y w a y ,  e v e n  i f  t h e y  a r e  w i t h i n  t h e  

c a t e g o r y  commonly  d e s c r i b e d  a s  " t e n a n t ' s  

f i x t u r e  s" . 

( i v )  Money,  u n l e s s  i t  is i n  a c l o s e d  p u r s e  or 
b a g , 7 9  b e c a u s e  i t  c a n n o t  be g u a r a n t e e d  t h a t  

loose c o i n s  a n d  n o t e s  w i l l  r e m a i n  
d i s t i n g u i s h a b l e  f r o m  o t h e r s  i n  t h e  

d i s t r a i n o r ' s  p o s s e s s i o n ,  so t h a t  t h e  same 
o n e s  c a n  b e  r e t u r n e d  t o  t h e  t e n a n t .  

( v )  T h i n g s  i n  a c t u a l  use8 '  a t  t h e  t i m e  when t h e  

l a n d l o r d  seeks t o  d i s t r a i n ,  s u c h  a s  t h e  

v e h i c l e  or h o r s e  b e i n g  r i d d e n  by t h e  t e n a n t ,  
t h e  t o o l s  h e  is u s i n g ,  a n d  t h e  c l o t h e s  h e  is 

w e a r i n g .  T h i s  p r i v i l e g e  o n l y  l a s t s  a s  l o n g  

a s  t h e  u s e ,  so t h a t  g o o d s  c a n ,  a p p a r e n t l y ,  b e  

t a k e n  a s  s o o n  a s  t h e r e  is a p a u s e  i n  t h e  u s e ,  

e . g .  when c l o t h e s  a r e  t a k e n  o f f  a t  n i g h t .  

7 8  Pitt v. Shew ( 1 8 2 1 )  4 B. &i A l d .  2 0 6 .  

79  E a s t  I n d i a  Co.  v .  S k i n n e r  (1695)  1 B o t t S  P . L .  259 .  

8 0  B i s s e t t  v. C a l d w e l l  ( 1 7 9 1 )  P e a k e  35. 
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( v i )  Wear ing  a p p a r e l  and  b e d d i n g  o f  t h e  t e n a n t  and 

h i s  f a m i l y , 8 1  up t o  t h e  v a l u e  of € 1 0 0 ,  and 

tools  and i m p l e m e n t s  o f  h i s  t r a d e  up t o  €150.  

T h i s  p r i v i l e g e  is d i r e c t l y  l i n k e d  to t h e  

s t a t u t o r y  e x e m p t i o n  o f  s u c h  g o o d s  f rom 

s e i z u r e  i n  e x e c u t i o n .  The p r i v i l e g e d  v a l u e s  

a r e  v a r i e d  f rom time t o  time by o r d e r  and 

were l a s t  i n c r e a s e d  i n  1980 .  

8 2  

f o r  i n s t a n c e  b e c a u s e  t h e y  h a v e  b e e n  s e i z e d  i n  

e x e c u t i o n  and n o t  a b a n d o n e d .  A l t h o u g h  s u c h  

g o o d s  a r e  p r i v i l e g e d  from d i s t r e s s ,  t h e  

l a n d l o r d ' s  c la im f o r  a r r e a r s  is by s t a t u t e  
sometimes g i v e n  some p r i o r i t y ,  and t h e  

o f f i c e r  e n f o r c i n g  a n  e x e c u t i o n  may b e  c a l l e d  

upon to l e v y  d i s t r e s s  f o r  r e n t  a r r e a r s .  

( v i i )  Goods a l r e a d y  i n  t h e  c u s t o d y  o f  t h e  law, 

2 . 4 1  The r u l e s  e x e m p t i n g  p e r i s h a b l e  a r t i c l e s ,  
f i x t u r e s  and loose money a l l  o r i g i n a t e d  b e f o r e  t h e r e  

8 3  was a n y  power to  s e l l  d i s t r a i n e d  g o o d s .  U n t i l  1 6 8 9 ,  

t h e  scheme o f  r e n t  d i s t r e s s  was t h a t  t h e  l a n d l o r d  would 

s e i z e  g o o d s  and h o l d  them a s  a p l e d g e  u n t i l  t h e  t e n a n t  

8 1  Law o f  D i s t r e s s  Amendment A c t  1 8 8 8 ,  s. 4 ;  C o u n t y  
C o u r t s  A c t  1 9 8 4 ,  s. 8 9 ( 1 ) ;  A d m i n i s t r a t i o n  o f  
J u s t i c e  A c t  1 9 5 6 ,  s. 3 7 ( 2 ) ;  and P r o t e c t i o n  f rom 
E x e c u t i o n  ( P r e s c r i b e d  V a l u e )  O r d e r  1980 /26 .  

8 2  L a n d l o r d  and  T e n a n t  A c t  1 7 0 9 ,  s. 1; E x e c u t i o n  A c t  
1 8 4 4 ,  s. 6 7 ;  C o u n t y  C o u r t s  A c t  1 9 8 4 ,  s. 102;  
B a n k r u p t c y  A c t  1 9 1 4 ,  ss. 3 5 ,  41 ;  and L a n d l o r d  and 
T e n a n t  A c t  1 8 5 1 ,  s.  2. 

8 3  D i s t r e s s  f o r  R e n t  A c t  1 6 8 9 ,  wh ich  f i r s t  g a v e  
l a n d l o r d s  power t o  s e l l  d i s t r e s s .  
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p e r f o r m e d  h i s  r e n t a l  o b l i g a t i o n s .  T h u s  i t  was l o g i c a l  
t h a t  t h e  remedy s h o u l d  b e  l i m i t e d  t o  g o o d s  wh ich  c o u l d  
b e  r e t u r n e d  t o  t h e  p r e m i s e s  i n  t h e  same c o n d i t i o n  a s  
t h e y  were  t a k e n .  The e x e m p t i o n  of loose money was 
l o g i c a l l y  s e n s i b l e  when d i s t r e s s  was o n l y  a fo rm o f  
p l e d g e ,  b u t  i t  h a s  now become n o n s e n s i c a l .  I t  is t r u e  
t h a t  t h e  l a n d l o r d  c a n n o t  g u a r a n t e e  to  res tore  t h e  c o i n s  
and n o t e s  a c t u a l l y  t a k e n ,  e .g .  i f  t h e r e  is r e p l e v i n ,  
b u t  t h e r e  is r e a l l y  no r e a s o n  why he  s h o u l d  d o  so. The 
whole p u r p o s e  of t h e  e x e r c i s e  is t o  o b t a i n  c a s h  to  meet 
a d e b t ,  and i f  t h e r e  is c a s h  a v a i l a b l e  ( a v o i d i n g  t h e  
e x t r a  e x p e n s e  o f  s t o r i n g  and s e l l i n g  g o o d s )  t h e r e  is no 
r e a s o n  why t h a t  c a s h  s h o u l d  n o t  b e  a p p l i e d  d i r e c t l y  
and i m m e d i a t e l y  to  t h e  o u t s t a n d i n g  d e b t .  The p r i v i l e g e  
f o r  p e r i s h a b l e  g o o d s  s t i l l  m a k e s  p r a c t i c a l  s e n s e ,  i f  
o n l y  b e c a u s e  some d a y s  m u s t  p a s s  b e f o r e  t h e  d i s t r a i n o r  
is p e r m i t t e d  to s e l l ,  and t h e r e  is a r e a l  r i s k  t h a t  
p e r i s h a b l e  g o o d s  would d e t e r i o r a t e  i n  t h a t  time. T h e i r  
v a l u e  would t h e n  b e  r e d u c e d ,  w h e t h e r  t h e y  were 
u l t i m a t e l y  r e s t o r e d  to  t h e  o w n e r ,  or s o l d  a t  a p r i c e  

e q u i v a l e n t  p r o t e c t i o n  f o r  g o o d s  whose r e m o v a l  f rom t h e  
p r e m i s e s ,  or s e p a r a t i o n  f r o m  o the r  g o o d s  on  t h e  

p r e m i s e s ,  may h a v e  a d v e r s e  e f f e c t s  on  v a l u e ,  s u c h  as  
t h i n g s  whose v a l u e  is e n h a n c e d  by t h e i r  s e t t i n g ,  or 
sets  whose v a l u e  l i e s  i n  t h e i r  c o m p l e t e n e s s .  Nor is 
t h e r e  a n y  p r o t e c t i o n  f o r  g o o d s  whose r e m o v a l  may 
a d v e r s e l y  a f f e c t  t h e  c o n d i t i o n  or v a l u e  o f  t h o s e  l e f t  
b e h i n d ,  s u c h  a s  a p p l i a n c e s  d e s i g n e d  to k e e p  o t h e r  
t h i n g s  a t  a s t e a d y  t e m p e r a t u r e ,  w h e t h e r  warm or c o l d .  
Such a p p l i a n c e s  m i g h t  sometimes q u a l i f y  f o r  a w h o l l y  
d i f f e r e n t  p r i v i l e g e ,  s u c h  a s  t h a t  a t t a c h i n g  t o  t h i n g s  
i n  a c t u a l  u s e ,  b u t  t h e y  would n o t  i n e v i t a b l y  d o  so. 

r e f l e c t i n g  t h e  d e t e r i o r a t i o n .  T h e r e  i s ,  h o w e v e r ,  n o  
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2.42  T h e  t r e a t m e n t  o f  s o - c a l l e d  t e n a n t ' s  f i x t u r e s  

r e v e a l s  s o m e t h i n g  o f  a n  a n o m a l y .  T h e s e  f i x t u r e s  a r e  
p a r t i c u l a r  k i n d s  o f  p e r s o n a l  c h a t t e l s ,  s u c h  a s  p e t r o l  

8 6  p u m p s , 8 4  window b l i n d s , 8 5  a n d  p u b l i c  h o u s e  f i t t i n g s ,  
w h i c h  t h e  t e n a n t  h a s  a f f i x e d  to  t h e  premises.  T h e y  
become pa r t  o f  t h e  premises, so t h a t  t h e  l a n d l o r d  h a s  
l e g a l  t i t l e ,  b u t  t h e  t e n a n t  h a s  power to d e t e r m i n e  t h a t  
t i t l e ,  by  s e v e r i n g  a n d  r e m o v i n g  t h e  f i x t u r e s  b e f o r e  (or 
sometimes w i t h i n  a r e a s o n a b l e  t i m e  a f t e r )  t e r m i n a t i o n  
o f  t h e  lease.  T h u s ,  w h i l e  t h e  t e n a n t  may e l ec t  d u r i n g  
t h e  term t o  t r e a t  t h o s e  f i x t u r e s  a s  t h e  t e n a n t ' s  own 
p e r s o n a l  c h a t t e l s ,  t h e  d i s t r a i n i n g  l a n d l o r d  may n e v e r  
d o  so. 

2 . 4 3  T h e  p r i v i l e g e  f o r  t h i n g s  i n  a c t u a l  u s e  a l so  
h a d  a v e r y  s o u n d  a n d  p r a c t i c a l  bas i s .  I t  was i n t e n d e d  
to a v o i d  b r e a c h e s  of t h e  peace p r o v o k e d  b y  a t tempts  t o  
wrest a w a y  f r o m  s o m e o n e  items w h i c h  h e  was, f o r  
i n s t a n c e ,  h a n d l i n g  or w e a r i n g .  H o w e v e r ,  i t  was n e v e r  
e x p r e s s e d  a s  e x e m p t i n g  o n l y  t h o s e  t h i n g s  w h o s e  r e m o v a l  
m i g h t  p r o v e  to  b e  p r o v o c a t i o n ,  a n d  i t s  ambit  is n o  

l o n g e r  c l e a r .  M o d e r n  t e c h n o l o g y  h a s  o u t s t r i p p e d  t h e  
r u l e ,  l e a v i n g  u n c e r t a i n t y  a s  to w h e t h e r  a r t i c l e s  " i n  

u s e "  i n  o r d i n a r y  p a r l a n c e ,  s u c h  a s  e l e c t r i c a l  a n d  g a s  
a p p l i a n c e s ,  or e v e n  m e c h a n i c a l  d e v i c e s ,  s h o u l d  be 

r e g a r d e d  a s  p r i v i l e g e d .  

8 4  S m i t h  v .  C i t y  P e t r o l e u m  Co. L t d .  [ 1 9 4 0 1  1 A l l  E.R. 
260 .  

85 C o l e g r a v e  v .  Dias S a n t o s  ( 1 8 2 3 )  2 B. 6 C. 76. 

8 6  E l l i o t t  v .  B i s h o p .  ( 1 8 5 4 )  1 0  E x c h .  4 9 6 .  
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A b s o l u t e  p r i v i l e g e  f o r  t h i r d  p a r t y  g o o d s  

2 . 4 4  The t h i r d  c a t e g o r y ,  which h a s  t h e  w i d e s t  
p r a c t i c a l  e f f e c t ,  comprises a r a n g e  of t h i r d  p a r t y  
g o o d s  wh ich  a r e  a b s o l u t e l y  p r i v i l e g e d .  Here, o w n e r s h i p  
is t h e  e s s e n t i a l  c r i t e r i o n .  A l m o s t  a l l  o f  t h e s e  
p r i v i l e g e s  a r e  c o n f e r r e d  by s t a t u t e ,  a t t a c h i n g  to g o o d s  
by v i r t u e  o f  t h e  i d e n t i t y  of t h e  owner ,  and s e v e r a l  o f  
t h e m . a r e  a l s o  r e s t r i c t e d  to g o o d s  o f  a p a r t i c u l a r  k i n d .  
T h e r e  is no s u c h  r e s t r i c t i o n  a f f e c t i n g  t h e  most r e c e n t  
and u n d o u b t e d l y  t h e  most s i g n i f i c a n t  p r i v i l e g e ,  which 
c a n  a t t a c h  t o  t h e  g o o d s  o f  u n d e r t e n a n t s ,  l o d g e r s  and 
o t h e r  s t r a n g e r s  t o  t h e  t e n a n c y . 8 7  A s  t h e i r  p r i v i l e g e d  
n a t u r e  is n o t  a l w a y s  a p p a r e n t  on  i n s p e c t i o n ,  it is 
i n e v i t a b l e  t h a t  p r i v i l e g e d  g o o d s  may sometimes b e  t a k e n  
a l t h o u g h ,  s t r i c t l y ,  t h e y  a re  n o t  d i s t r a i n a b l e .  S e v e r a l  
o f  t h e  s t a t u t e s  c o n f e r r i n g  p r i v i l e g e  a l s o  p r o v i d e  a 
s p e c i a l  p r o c e d u r e  whereby  t h e  owner c a n  seek 
r e s t o r a t i o n  o f  h i s  w r o n g l y  s e i z e d  p r o p e r t y .  The 
p r i v i l e g e s  w i t h i n  t h e  t h i r d  c a t e g o r y  a r e :  

( i )  P u b l i c  t r a d e  p r i v i l e g e ,  wh ich  a p p l i e s  t o  
t h i n g s  wh ich  h a v e  b e e n  d e l i v e r e d  to a p e r s o n  
e x e r c i s i n g  a p u b l i c  t r a d e ,  f o r  t h e  purpose of 
h a v i n g  s o m e t h i n g  d o n e  t o  them i n  t h e  course 
o f  t h a t  t r a d e ,  s u c h  a s  r e p a i r ,  c a r r i a g e ,  
s a l e ,  or s t o r a g e .  The p r i v i l e g e  is e v i d e n t l y  
f o u n d e d  on  p u b l i c  p o l i c y  f o r  t h e  s u p p o r t  o f  
t r a d e  and  commerce. The e x t e n t  of t h i s  
p r i v i l e g e  is f a r  f rom c l e a r ,  n o t  l eas t  
b e c a u s e  o f  t h e  u n c e r t a i n t y  a s  to w h e t h e r  a 

87 Under t h e  Law o f  Dis t ress  Amendment A c t  1908; see 
pos t ,  s u b - p a r a .  ( v ) .  
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p a r t i c u l a r  t r a d e s m a n  h a s  b e e n  c a r r y i n g  o u t  a 
p u b l i c  t r a d e .  A l t h o u g h  t h e  r e p o r t e d  cases 
p r o v i d e  some i l l u s t r a t i o n s r  t h e y  were d e c i d e d  
when soc ia l  a n d  t r a d e  c o n d i t i o n s  were  v e r y  
d i f f e r e n t  f r o m  t o d a y ' s .  The  a s s i s t a n c e  to b e  
d e r i v e d  f r o m  them now is o b v i o u s l y  l i m i t e d .  
Thus, f o r  i n s t a n c e ,  f u r n i t u r e  d e p o s i t e d  i n  a 
t e n a n t ' s  w a r e h o u s e  f o r  s t o r a g e  is 
p r i v i l e g e d , 8 8  a s  is wine  t a k e n  to t h e  t e n a n t  
for b o t t l i n g ,  b u t  w ine  l e f t  w i t h  him to b e  
m a t u r e d  i n  p r o p e r  b i n s  a t  t h e  p oper 
temperature h a s  b e e n  h e l d  to b e  n o t  
p r i ~ i l e g e d . ~ '  A c a r r i a g e  s t a n d i n g  a t  1 v e r y  
is d i s t r a i n a b l e r g O  w h e r e a s  o n e  p u t  on  show 

w i t h  a v i e w  to s a l e  is n o t .  9 1  

( i i )  C o n s t i t u t i o n a l  immuni ty .  The immuni ty  o f  t h e  
Crowng2 and o f  p e r s o n s  a c c o r d e d  d i p l o m a t i c  
s t a t u s g 3  f r o m  s u i t  and  l e g a l  p r o c e s s ,  a l s o  
p r e d i c t a b l y  r e n d e r s  t h e i r  p r o p e r t y  immune 
f rom d i s t r e s s .  

88 Miles v .  F u r b e r  ( 1 8 7 3 )  L.R. 8 Q.B.  77 .  

89 R e  R u s s e l l  ( 1 8 7 0 )  18 W.R. 753.  

90 F r a n c i s  v. W y a t t  ( 1 7 6 4 )  3 B u r r .  1 4 9 8 .  

9 1  F i n d o n  v. M'Laren ( 1 8 4 5 )  6 Q.B. 891.  

92 S e c r e t a r y  of S t a t e  f o r  War v. Wynne [19051 2 K.B. 
845 .  

93  Diplomatic P r i v i l e g e s  A c t  1 9 6 4 ,  s.  2 ,  S c h .  1. 
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( i i i )  P r i v i l e g e  f o r  m a c h i n e r y  and  o t h e r  t h i n g s  u s e d  
i n  c o n n e c t i o n  w i t h  a g r i c u l t u r e  and  p a r t i c u l a r  
t r a d e s .  Most mater ia l s  and m a c h i n e r y  used  i n  
t e x t i l e  i n d u ~ t r i e s , ~ ~  m a c h i n e r y  and b r e e d i n g  
stock on  a g r i c u l t u r a l  h o l d i n g s , ”  and a l so  
r a i l w a y  r o l l i n g  stockg6 ( i f  t h e  o w n e r s h i p  is 
c l e a r l y  i n d i c a t e d )  c a n n o t  b e  d i s t r a i n e d  upon 
u n l e s s  t h e y  a r e  t h e  p r o p e r t y  of t h e  t e n a n t .  
The t r a d e  m a c h i n e r y  p r i v i l e g e s  a r e  q u i t e  
n a r r o w  and s p e c i f i c ,  e v i d e n t l y  owing t h e i r  
o r i g i n s  t o  t h e  demands o f  t h e  i n d u s t r i a l  
r e v o l u t i o n .  I t  is c l e a r l y  a n o m a l o u s  now to 
g i v e  s p e c i a l  t r e a t m e n t  to  t h e  tools  of 
a g r i c u l t u r e  and  a few u n r e p r e s e n t a t i v e  
m a n u f a c t u r i n g  p r o c e s s e s .  

( i v )  P r i v i l e g e  f o r  t h e  e q u i p m e n t  of t h e  p r i n c i p a l  
s t a t u t o r y  u n d e r t a k e r s .  F i t t i n g s ,  i n c l u d i n g  
meters, p i p e s ,  wires and a p p l i a n c e s  owned by 

t h e  s t a t u t o r y  g a s , 9 7  e l e c t r i c i t y ,  and 
waterg9 u n d e r t a k e r s  a r e  a b s o l u t e l y  p r i v i l e g e d  
p r o v i d e d  t h a t  t h e y  a r e  c l e a r l y  marked w i t h  a n  
i n d i c a t i o n  t h a t  t h e  u n d e r t a k e r  i s  t h e  owner .  
T h e s e  p r i v i l e g e s  may b e  r e g a r d e d  a s  

94 

95 

96 

97 

98 

99 

H o s i e r y  A c t  1 8 4 3 ,  s. 18. 

A g r i c u l t u r a l  H o l d i n g s  A c t  1 9 8 6 ,  s .  1 8 .  

R a i l w a y  R o l l i n g  S t o c k  P r o t e c t i o n  A c t  1 8 7 2 ,  ss. 3 ,  
5. 

Gas A c t  1 9 4 8 ,  S c h .  3 ,  para.  38. 

E l e c t r i c  L i g h t i n g  A c t  1 8 8 2 ,  s. 25;  E l e c t r i c  
L i g h t i n g  A c t  1 9 0 9 ,  s. 1 6 ;  and E l e c t r i c i t y  A c t  
1 9 4 7 ,  s. 57, S c h .  IV. 

Water A c t  1 9 4 5 ,  s. 35.  
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e x e m p l i f y i n g  t h e  s p e c i a l  p o s i t i o n  o f  t h e  
s t a t u t o r y  c o r p o r a t i o n s  o f  t h e  n i n e t e e n t h  
c e n t u r y .  The c o n t i n u e d  a p p l i c a t i o n  of t h e  
p r i v i l e g e s  is i n  p a r t  t o  b e  j u s t i f i e d  on  t h e  
g r o u n d s  of p u b l i c  i n t e r e s t  , e s p e c i a l l y  
s a f e t y ,  i n  so f a r  a s  t h e  r e m o v a l  o f  s u p p l y  

c o n d u i t s  by l a n d l o r d s  c o u l d  b e  s e v e r e l y  
d i s r u p t i v e  and  e v e n  d o w n r i g h t  d a n g e r o u s .  
However ,  t h e  s a f e t y  j u s t i f i c a t i o n  c o u l d  

e q u a l l y  w e l l  b e  a p p l i e d  to  many t h i n g s  wh ich  
are  n o t  now, and n e v e r  h a v e  b e e n ,  p r i v i l e g e d ,  
s u c h  a s  a p p l i a n c e s  wh ich  h a v e  b e e n  c o n n e c t e d  
to g a s  or e l e c t r i c i t y  s u p p l i e s  w i t h o u t  
becoming f i x t u r e s ,  and t e l e p h o n e  wires and 
e q u i p m e n t  whose i n e x p e r t  r e m o v a l  c o u l d  cause 
d a n g e r .  I n  a n y  e v e n t  i t  is more d i f f i c u l t  to  
j u s t i f y  t h e  p r e s e n t  p r i v i l e g e s  where  t h e r e  
c a n  b e  n o  s a f e t y  e l e m e n t ,  and t h e  e f f e c t  is 
m e r e l y  to  d i s c r i m i n a t e  b e t w e e n  s t a t u t o r y  
u n d e r t a k e r s  ( w h e t h e r  or n o t  p r i v a t i s e d )  and 
t h e i r  p r i v a t e  c o m p e t i t o r s ,  e .g.  i n  h i r i n g  o u t  
a p p l i a n c e s .  

( v )  P r i v i l e g e  f o r  t h e  g o o d s  of u n d e r t e n a n t s ,  
l o d g e r s  a n d  s t r a n g e r s .  Goods b e l o n g i n g  to  
u n d e r t e n a n t s  who p a y  r e n t  ( h i g h e r  t h a n  t h e  
r a t e a b l e  v a l u e )  , q u a r t e r l y  or more o f t e n ,  or 
b e l o n g i n g  to l o d g e r s  or to  o t h e r  p e r s o n s  n o t  
b e n e f i c i a l l y  i n t e r e s t e d  i n  a n y  t e n a n c y  o f  t h e  
premises, are  p r i v i l e g e d  u n d e r  t h e  Law o f  

Dis t ress  Amendment A c t  1908 .  The  p r i v i l e g e  
is a b s o l u t e  i n  t h e  s e n s e  t h a t  it d o e s  n o t  
depend  on  t h e r e  b e i n g  s u f f i c i e n t  o t h e r  g o o d s  
on  t h e  premises. I t  is c o n d i t i o n a l  i n  t h e  

s e n s e  t h a t  i t  d e p e n d s  on  some p o s i t i v e  s t eps  



b e i n g  t a k e n  by t h e  owner  o f  t h e  g o o d s .  The 

A c t  d o e s  n o t  a p p l y  to  pro tec t  t h e  g o o d s  u n t i l  

t h e  owner  h a s  s e r v e d  on  t h e  d i s t r a i n o r  a 
d e c l a r a t i o n  i n  w r i t i n g  to  t h e  e f f e c t  t h a t  h e  
owns s p e c i f i e d  g o o d s  i n  wh ich  t h e  t e n a n t  h a s  

no p r o p e r t y .  I f  t h e  owner is a n  u n d e r t e n a n t  
or l o d g e r ,  h e  mus t  a l s o  g i v e  d e t a i l s  o f  h i s  
own r e n t  and u n d e r t a k e  t o  m a k e  f u t u r e  
p a y m e n t s  t o  t h e  d i s t r a i n o r  u n t i l  t h e  r e l e v a n t  
a r r ea r s  are  c l e a r e d .  A l t h o u g h  t h e  A c t  h a s  
e n c r o a c h e d  e n o r m o u s l y  on  t h e  o r i g i n a l  b a s i c  
r u l e  t h a t  o w n e r s h i p  was i r r e l e v a n t ,  t h e r e  a r e  
s t i l l  t h i r d  p a r t y  g o o d s  wh ich  a r e  n o t  
p r o t e c t e d ,  e i t h e r  b e c a u s e  t h e y  d o  n o t  f a l l  
w i t h i n  t h e  s t a t u t o r y  d e f i n i t i o n  a t  a l l ,  or 
b e c a u s e  t h e y  a r e  e x p r e s s l y  e x c e p t e d .  Goods 
wh ich  c o u l d  n o t  f a l l  w i t h i n  t h e  d e f i n i t i o n  
would b e  t h o s e  b e l o n g i n g  to a n  u n d e r t e n a n t  

p a y i n g  r e n t  l ess  o f t e n  t h a n  q u a r t e r l y  ( e . g .  
100  a n n u a l l y  or h a l f - y e a r l y )  or a t  a l o w  r a t e .  

E l e v e n  c a t e g o r i e s  o f  g o o d s  and c h a t t e l s  
a re  s p e c i f i c a l l y  e x c l u d e d  f r o m  t h e  

100  s. 1. P r e s u m a b l y  t h e s e  u n d e r t e n a n t s  a r e  n o t  
i n c l u d e d  b e c a u s e  t h e i r  u n d e r t a k i n g s  to p a y  r e n t  
d i r e c t  to  t h e  d i s t r a i n i n g  l a n d l o r d  would b e  o f  
less p r a c t i c a l  v a l u e  t o  him.  
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p r i v i l e g e .  lo' They a r e ,  f o r  t h e  most p a r t ,  
g o o d s  b e l o n g i n g  to p e r s o n s  c o n n e c t e d  w i t h  t h e  
t e n a n t ,  b u t  a lso i n c l u d e  g o o d s  i n  h i s  r e p u t e d  
o w n e r s h i p ,  and some g o o d s  i n  h i s  p o s s e s s i o n  
u n d e r  h i r e  p u r c h a s e  or o t h e r  c r e d i t  
a g r e e m e n t s .  1 0  2 

2.45 A p a r t i c u l a r  h a n d f u l  o f  t h i r d  p a r t i e s  a r e  
w h o l l y  d i s q u a l i f i e d  f r o m  c l a i m i n g  t h e  p r i v i l e g e  f o r  
t h e i r  g o o d s .  lo3 Some may c o n s i d e r  i t  a p p r o p r i a t e  t h a t  
t h e  p r o p e r t y  o f  t h e  t e n a n t ' s  spouse,1o4 and o f  p e r s o n s  

10 1 

1 0  2 

10  3 

10  4 

By s.  4. The  1 9 0 8  A c t  r e p e a l e d  i t s  p r e d e c e s s o r ,  
t h e  L o d g e r s '  Goods P r o t e c t i o n  A c t  1 8 7 1 ,  o n l y  
" w h e r e v e r  and  so f a r  a s "  t h e  new A c t  a p p l i e d ,  
wh ich  may mean t h a t  some l o d g e r s '  g o o d s  wh ich  
would h a v e  b e e n  p r i v i l e g e d  u n d e r  t h e  o l d  A c t  c a n  
s t i l l  b e  p r i v i l e g e d  e v e n  where  t h e y  appear to b e  
e x c l u d e d  f r o m  p r i v i l e g e  by s. 4 o f  t h e  new A c t .  

S e e  s. 4A o f  t h e  1908  A c t ,  added  by t h e  Consumer 
C r e d i t  A c t  1 9 7 4 ,  s. 1 9 2 ,  S c h .  4 .  T h i s  r e c e n t  
m o d i f i c a t i o n  f u r t h e r  complicates a n  a l r e a d y  
d i f f i c u l t  a r ea .  

i .e.  T h o s e  e x c l u d e d  by t h e  L a w  o f  Dis t ress  
Amendment A c t  1908  ( a s  a m e n d e d ) ,  ss .  4,4A. 

A t  p r e s e n t ,  t h e  law e x c l u d e s  t h e  s p o u s e ' s  p r o p e r t y  
f r o m  t h e  p r i v i l e g e  w h e t h e r  or n o t  t h e  s p o u s e  is 
l i v i n g  w i t h  t h e  t e n a n t ,  b u t  d o e s  n o t  e x c l u d e  o t h e r  
r e l a t i o n s  or p e r s o n s  who may d e r i v e  a s  much (or 
e v e n  more) b e n e f i t  f r o m  t h e  d e m i s e d  premises a s  a 
r e s i d e n t  s p o u s e .  We c a n  see n o  r e a s o n  f o r  
d i f f e r e n t i a t i n g  b e t w e e n  t h e  s p o u s e  and  o t h e r  
p e r s o n s  who a r e ,  or who a re  t r e a t e d  a s ,  members of 
t h e  t e n a n t ' s  f a m i l y ,  or who a re  o t h e r w i s e  i n  
o c c u p a t i o n  u n d e r  a d o m e s t i c  a r r a n g e m e n t .  The 
d i s t i n c t i o n  seems to  h a v e  b e e n  made o r i g i n a l l y  
b e c a u s e  " u n h a p p i l y ,  t h e  v e r y  happy  r e l a t i o n s h i p  of 
marriage had b e e n  made a s h o c k i n q  i n s t r u m e n t  o f  
f r a u d  - a g a i n s t  c r e d i t o r s " ;  see H a n s a r d  (H.C.) , 3 
J u l y  1 9 0 8 ,  v o l .  1 9 1 ,  col.  1104 .  
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c o n n e c t e d  w i t h  him i n  b u s i n e s s ,  s h o u l d  n o t  b e  
d i s t i n g u i s h e d  f r o m  h i s  own p r o p e r t y  e v e n  t h o u g h  t h a t  
d i s t i n c t i o n  is most f i r m l y  drawn i n  o t h e r  c o n t e x t s  s u c h  
a s  e x e c u t i o n  and  b a n k r u p t c y .  I n  t h e  c o n t e x t  o f  r e n t  
d i s t r e s s ,  s u c h  p e r s o n s  may b e  r e g a r d e d  a s  d e r i v i n g  some 
b e n e f i t  f r o m  t h e  t e n a n t ' s  l ease ,  s h a r i n g  o c c u p a t i o n  
p e r s o n a l l y ,  or a t  l e a s t  t h r o u g h  t h e i r  g o o d s  b e i n g  on  
t h e  p r e m i s e s ;  f u r t h e r ,  t h e  p r o p e r t y  o f  s u c h  p e r s o n s  and 
o f  t h e  t e n a n t  is l i k e l y  to  b e  mixed or s h a r e d ,  
i n c r e a s i n g  t h e  i n c i d e n c e  and c o m p l e x i t y  o f  o w n e r s h i p  
d i s p u t e s ,  w h i l e  p r o p e r t y  a r r a n g e m e n t s  or d e v i c e s  t o  
a v o i d  d i s t r e s s  m i g h t  b e  e n c o u r a g e d .  N e v e r t h e l e s s ,  i n  
no o t h e r  c o n t e x t  a r e  s u c h  a r g u m e n t s  r e g a r d e d  a s  
j u s t i f i c a t i o n  f o r  t a k i n g  t h e  g o o d s  o f  o n e  t o  s a t i s f y  
t h e  l i a b i l i t y  o f  a n o t h e r .  The same a r g u m e n t s  c a n n o t ,  
i n  a n y  e v e n t ,  b e  a p p l i e d  to  t h e  g o o d s  o f  t h o s e  
u n d e r l e s s e e s  who f a i l  to  q u a l i f y  f o r  p r i v i l e g e ,  or to 
g o o d s  h e l d  on  v a r i o u s  consumer  c r e d i t  terms. T h e r e ,  
t h e  r e l a t i o n s h i p  be tween  t h e  owner and t h e  t e n a n t  is 
l i k e l y  t o  b e  a commercial o n e ,  w h o l l y  a t  arm's l e n g t h .  
Also t h e  concept of r e p u t e d  o w n e r s h i p  may h a v e  y i e l d e d  
p rac t i ca l  r e s u l t s  when a m a n ' s  p o s s e s s i o n  of g o o d s  
would n o r m a l l y  h a v e  j u s t i f i e d  a n  i n f e r e n c e  of 
o w n e r s h i p ,  lo5 b u t  h i r e  p u r c h a s e  a g r e e m e n t s  ( and  
r e t e n t i o n  o f  t i t l e  c l a u s e s l o 6 )  a re  now so p r e v a l e n t ,  
t h a t  t h e  i n f e r e n c e  s h o u l d  r a r e l y  b e  drawn.  

105  S e e  R e  Fox, e x  par te  The  O u n d l e  a n d  T h r a p s t o n  
R.D.C. v .  T r u s t e e  [19481 Ch. 4 0 7 ,  414. 

106  A s  i n  e . g .  Aluminium I n d u s t r i e  V a a s s e n  B.V. v. 
Romalpa Aluminium L t d .  [1976]  1 W.L.R. 676.  
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The  Time 

2.46 Distress  c a n  b e  l e v i e d  on  t h e  d a y  a f t e r  t h e  
r e n t  f a l l s  d u e ,  e v e n  i f  t h e  r e n t  is p a y a b l e  i n  a d v a n c e .  
I t  c a n  o n l y  b e  d o n e  i n  t h e  h o u r s  o f  d a y l i g h t  b e t w e e n  
s u n r i s e  and  s u n s e t .  lo7 T h o s e  time r e s t r i c t i o n s  stem 
f rom t h e  c e n t u r i e s  b e f o r e  t h e  i n t r o d u c t i o n  o f  e f f i c i e n t  
a r t i f i c a l  l i g h t i n g  s y s t e m s .  Today ,  however ,  h o u r s  
o u t s i d e  some of t h e  p r e s c r i b e d  h o u r s  may sometimes b e  
c o n s i d e r e d  to b e  a s  r e a s o n a b l e  and e v e n  more r e a s o n a b l e  
for d i s t r a i n i n g  t h a n  t h e  p r e s c r i b e d  h o u r s  o f  d a y l i g h t .  
For i n s t a n c e ,  a b u s i n e s s  wh ich  o p e r a t e s  o n l y  d u r i n g  t h e  
n i g h t ,  or i n  t h e  e v e n i n g ,  is l i k e l y  to  b e  u n a t t e n d e d  
d u r i n g  t h e  d a y ,  and  n o r m a l  b u s i n e s s  h o u r s  f o r  o f f i c e s  
and s h o p s  a re  r e g u l a t e d  by t h e  clock r a t h e r  t h a n  t h e  
s u n .  Even  i n  t h e  c o n t e x t  o f  r e s i d e n t i a l  p r e m i s e s ,  a 
dawn a t t e n d a n c e  i n  midsummer would p r o b a b l y  now b e  
r e g a r d e d  a s  more u n r e a s o n a b l e  t h a n  a m i d - a f t e r n o o n  
a r r i v a l  o n  a d a r k  w i n t e r ' s  d a y .  A t e s t  o f  
r e a s o n a b l e n e s s  would b e  more a p t  t h a n  f i x e d  h o u r s  now, 
e v e n  t h o u g h  r e a s o n a b l e n e s s  and u n r e a s o n a b l e n e s s  a r e  
less a b s o l u t e  v a l u e s  t h a n  are  d a y l i g h t  h o u r s ,  and c o u l d  
g i v e  r i s e  to  more d i s p u t e s .  Dis t ress  mus t  n o t  b e  
l e v i e d  o n  a Sunday .  108  

The T a k i n g  

2.47 The  process o f  d i s t r a i n i n g  c o n s i s t s  o f  t h r e e  
s t a g e s ,  t h e  e n t r y  i n t o  t h e  premises, and t h e n  t h e  

1 0 7  T u t t o n  v. Darke ( 1 8 6 0 )  5 H .  & N. 647.  

108  Wer th  v .  London a n d  W e s t m i n s t e r  Loan a n d  D i s c o u n t  
,. . . 

- Co. ( 1 8 8 9 )  5 T.L.R. 521.  
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s e i z u r e ,  f o l l o w e d  by t h e  impounding o f  t h e  d i s t r a i n e d  

goods.  I n  p rac t ice ,  t h e  s e i z u r e  and impounding may b e  
b a r e l y  d i s t i n g u i s h a b l e ,  b u t  t h e y  are  b o t h  s t i l l  
e s s e n t i a l  p a r t s  o f  d i s t r a i n i n g .  T h u s  i f  g o o d s  a r e  
s e i z e d  w i t h o u t  b e i n g  impounded,  t h e  d i s t r e s s  is 
i n c o m p l e t e .  The l a n d l o r d  h a s  n o t  p u t  t h e  g o o d s  i n t o  
t h e  c u s t o d y  o f  t h e  law,  and h e  h a s  n o  power to s e l l  
them. The t e c h n i c a l  d i s t i n c t i o n  be tween  t h e  two s t a g e s  
a l s o  h a s  c o n s e q u e n c e s  r e l a t e d  to t h e  a n c i e n t  r e m e d i e s  
o f  r e s c o u s  and p o u n d b r e a c h  and t o  t h e  e f f e c t  o f  a 
t e n a n t  t e n d e r i n g  t h e  r e n t  d u e ,  b u t  i ts  s u r v i v a l  mus t  b e  
q u e s t i o n e d .  log I t  is n o t  h e l p f u l  i n  a n s w e r i n g  t h e  
e s s e n t i a l  p r a c t i c a l  q u e s t i o n  o f  when t h e  g o o d s  h a v e  
been  d i s t r a i n e d  upon.  

( a )  The e n t r y  

2 . 4 8  T h e r e  is no d o u b t  t h a t  t h e  l a n d l o r d  is, i n  
some c i r c u m s t a n c e s ,  e n t i t l e d  to  e n t e r  t h e  d e m i s e d  
premises for t h e  purpose of d i s t r a i n i n g ,  and t h a t  o n c e  

h e  h a s  a c h i e v e d  a l a w f u l  e n t r y ,  he  c a n n o t  b e  t r e a t e d  a s  
a t r e s p a s s e r  and c a n n o t  b e  e j e c t e d .  Y e t  t h e  law g i v e s  
him n o  r i g h t  to e n t e r  by f o r c e .  The source o f  t h e  
l a n d l o r d ' s  a u t h o r i t y  t o  e n t e r  t h e  premises is o b s c u r e ,  
b u t  i t  is q u i t e  i n d e p e n d e n t  o f  t h e  u s u a l  r e s e r v a t i o n  of 

109 S e e  i n f r a ,  paras .  2.54 and 2.63. 

110  C f .  d i s t r e s s  f o r  t a x e s ,  where  t h e r e  is a power to 
m a k e  f o r c i b l e  e n t r y .  The K e i t h  Commi t t ee ,  (1983) 
Cmnd. 8822, recommended t h e  r e t e n t i o n  o f  t h a t  
power, b u t  t h a t  i t  s h o u l d  o n l y  b e  u s e d  u n d e r  
a u t h o r i t y  o f  a m a g i s t r a t e ' s  w a r r a n t .  A t  p r e s e n t ,  
t h e  w a r r a n t  o f  a g e n e r a l  c o m m i s s i o n e r ,  or 
col lec tor  o f  c u s t o m s  and e x c i s e ,  s u f f i c e s .  
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a r i g h t  o f  r e e n t r y  i n  t h e  c o n t e x t  o f  f o r f e i t u r e .  I t  

h a s  been s u g g e s t e d  t h a t  t h e r e  is a n  i n h e r e n t  r i g h t  t o  
e n t e r  f o r  d i s t r e s s ,  a l t e r n a t i v e l y  t h a t  t h e r e  is a n  
i m p l i e d  c o n s e n t  on  t h e  p a r t  o f  t h e  t e n a n t .  N e i t h e r  
e x p l a n a t i o n  is w h o l l y  c o n v i n c i n g .  The " i n h e r e n t  r i g h t "  
c a n n o t  b e  e x e r c i s e d  a g a i n s t  a t e n a n t  who s e c u r e s  t h e  
p r e m i s e s  a g a i n s t  e n t r y ,  and t h a t  p r o c e s s  o f  s e c u r i n g  
would also o p e r a t e  as t h e  w i t h d r a w a l  o f  any  impl ied  
c o n s e n t .  The s u g g e s t e d  p r i n c i p l e s  a re  n o t  r e a l l y  
c o n s i s t e n t  w i t h  t h e  c a s e s ,  e .g .  it is n o t  r e a l i s t i c  to 

suppose  t h a t  t h e  t e n a n t  i m p l i c i t l y  a g r e e s  t o  a n  e n t r y  
a c h i e v e d  by c l i m b i n g  o v e r  t h e  g a r d e n  w a l l  and through a 
window l e f t  s l i g h t l y  open f o r  v e n t i l a t i o n . ' "  A l s o ,  an 
i n h e r e n t  r i g h t  which t h e  t e n a n t  c o u l d ,  a p p a r e n t l y ,  
f r u s t r a t e  a t  w i l l ,  is a s t r a n g e  r i g h t  o f  l i m i t e d  
u t i l i t y .  The p r e s e n t  p o s i t i o n  is u n s a t i s f a c t o r y  
b e c a u s e  t h e r e  a re  no fundamenta l  p r i n c i p l e s  u n d e r l y i n g  
t h e  cases, and,  a l t h o u g h  t h e r e  a r e  numerous r e p o r t e d  
cases d e c i d e d  on more and less u n u s u a l  f a c t s ,  it is 
i m p o s s i b l e  to t e l l  from them what d e c i s i o n  would be  
made on t h e  n e x t  u n u s u a l  s e t  o f  f a c t s .  

2.49 Under . no c i r c u m s t a n c e s  is t h e  l a n d l o r d  
p e r m i t t e d  to m a k e  h i s  i n i t i a l  en t ry112 by f o r c e ,  b u t  
t h e  ru l e s  a s  to  what may c o n s t i t u t e  f o r c i b l e  e n t r y  a re  
somewhat d i s o r d e r e d .  The d i s t r a i n o r  m u s t  n o t  b r e a k  

111 Cf. Long v.  C l a r k e  [18941 1 Q.B. 119 and Southam 
v. - Smout (19641 1 Q.B. 308. 

112 Although he c a n  b r e a k  back i n ,  i f  e x c l u d e d  a f t e r  a 
l a w f u l  e n t r y ,  and c a n  sometimes b r e a k  i n t o  o t h e r  
p r e m i s e s .  S e e  E l d r i d g e  v.  S t a c e y  (1863)  1 5  
C.B.N.S. 458 and p o s t ,  p a r a .  2.62. 
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o p e n  t h e  o u t e r  d o o r ,  b u t  h e  may e n t e r  by  i t  i f  i t  is 
o p e n  or capable of b e i n g  o p e n e d  by  n o r m a l  means  f r o m  

o u t s i d e .  H e  c a n  e n t e r  t h r o u g h  a window or s k y l i g h t  
i f  i t  is o n l y  s l i g h t l y  o p e n ,  or a p p a r e n t l y  by 
r emov ing  a p a r t i t i o n  b e t w e e n  t h e  d e m i s e d  premises a n d  

o t h e r  p r e m i s e s .  Once  i n s i d e ,  h e  c a n  b r e a k  down 
i n t e r n a l  d o o r s  and  p a r t i t i o n s .  For a b u i l d i n g  s u c h  
a s  a b l o c k  o f  f l a t s ,  or c o n v e r t e d  h o u s e ,  t h e  " o u t e r "  
d o o r  or d o o r s  o f  t h e  d e m i s e d  p r e m i s e s  w i l l  commonly b e  
i n s i d e .  However ,  t h e  e f f e c t  of t h e  e n t r y  r u l e s  i n  t h e  
common modern  c o n t e x t  o f  b u i l d i n g s  i n  m u l t i p l e  
o c c u p a t i o n  h a s  y e t  to  be f u l l y  e x p l o r e d  by t h e  E n g l i s h  
c o u r t s .  '17 N e i t h e r  d o e s  t h e r e  a p p e a r  to b e  a n y  
a u t h o r i t y  a s  t o  w h e t h e r  a l a n d l o r d  would  b e  p e r m i t t e d  
to  e f f e c t  e n t r y  by u s i n g  a key  k e p t  i n  h i s  p o s s e s s i o n ,  
w i t h  or w i t h o u t  t h e  t e n a n t ' s  knowledge  or h i s  s p e c i f i c  
i n s t r u c t i o n  a s  t o  when t h e  key  c o u l d  b e  u s e d  ( e . g .  f o r  
emergency  u s e  o n l y ) .  The  a b s e n c e  o f  a n y  p r o p e r l y  
d e f i n e d  r i g h t  o f  e n t r y  is a major d e f e c t  i n  t h e  s y s t e m ,  
a s  i t  makes  t h e  e f f e c t i v e n e s s  o f  t h e  remedy d e p e n d e n t  
o n  t h e  c o - o p e r a t i o n  or (more p r o b a b l y )  t h e  i g n o r a n c e  of 

t h e  t e n a n t .  One way t o  e n s u r e  e n t r y ,  b u t  l i m i t  i t  t o  
r e a s o n a b l e  c i r c u m s t a n c e s ,  would  b e  to g i v e  t h e  c o u r t s  
power to a u t h o r i s e  i t .  W h i l e  i t  may be t h o u g h t  
l o g i c a l  t h a t  t h e  c o u r t ' s  a s s i s t a n c e  s h o u l d  n o t  b e  
a v a i l a b l e  to  t h o s e  u s i n g  e x t r a - j u d i c i a l  r e m e d i e s ,  it 

1 1 3  Ryan v .  S h i l c o c k  ( 1 8 5 1 )  7 Exch .  72. 

114  C r a b t r e e  v.  R o b i n s o n  ( 1 8 8 5 )  15  Q.B.D. 312 .  

115 Gou ld  v.  B r a d s t o c k  ( 1 8 1 2 )  4 T a u n t .  562. 

116  B r o w n i n g  v.  ( 1 7 3 5 )  B u l l e r ' s  N.P. ( 7 t h  ea . )  
81c. 

117  B u t  see v .  G a n s e l  ( 1 7 7 4 )  1 Cowp. 1, and  t h e  
C a n a d i a n  case Welch  v .  K r a c o v s k y  [1919]  3 W . W . R .  
361 .  
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s h o u l d  b e  b o r n e  i n  mind ( i )  t h a t  t h e  e x t r a - j u d i c i a l  

n a t u r e  o f  t h e  remedy d o e s  n o t  p r e v e n t  t h e  d i s t r a i n o r  
f rom c a l l i n g  o n  t h e  c o u r t ' s  a s s i s t a n c e  i n  o t h e r  s t a g e s  
o f  t h e  process, and ( i i )  t h a t  t h e  o f f i c e r  s e i z i n g  
g o o d s  i n  e x e c u t i o n ,  a f t e r  (or as  p a r t  o f )  j u d i c i a l  
process, is f a c e d  w i t h  a s i m i l i a r  a b s e n c e  o f  a b s o l u t e  
r i g h t  to e n t e r .  1 1 9  

(b) The s e i z u r e  

2.50 T h e r e  c a n  b e  a c t u a l  s e i z u r e ,  when t h e  
l a n d l o r d  e x p r e s s l y  d e c l a r e s  t h a t  h e  is d i s t r a i n i n g  on  
p a r t i c u l a r  g o o d s ,  wh ich  h e  may i d e n t i f y  by t o u c h i n g ,  or 
c o n s t r u c t i v e  s e i z u r e  when h i s  i n t e n t i o n  is a p p a r e n t  
f r o m  h i s  a c t i o n s .  Once t h e r e  h a s  b e e n  impound ing ,  
pr ior  s e i z u r e  c a n  b e  i n f e r r e d .  1 2 0  B u t  s e i z u r e  d o e s  n o t  
imp ly  t h a t  a n  impound ing  f o l l o w s .  

118 

1 1 9  

120  

e . g .  when t h e  t e n a n t  moves h i s  g o o d s  to a v o i d  
d i s t r e s s ,  see para. 2.62 i n f r a ,  and for  t h e  cases 
where  t h e  c o u r t ' s  l e a v e  is p r e r e q u i s i t e ,  see p a r a .  
2.28 s u p r a .  

Vaughan v. McKenzie [1969]  1 Q.B; 557.  I n  o t h e r  
c o n t e x t s ,  t h e  c o u r t s  h a v e  r e c e n t l y  ove rcome  t h e  
a b s e n c e  o f  r i g h t s  of e n t r y  by o r d e r i n g  d e f e n d a n t s  
to permit p l a i n t i f f s  to  e n t e r ,  a s  i n  t h e  fo rm o f  
i n j u n c t i o n  known a s  a n  "Anton P i l l e r "  o r d e r  f r o m  
A n t o n  P i l l e r  ( K . G . )  v. M a n u f a c t u r i n g  P r o c e s s e s  
L t d .  [ 1 9 7 6 ]  Ch. 55. I f  t h e  o r d e r  is n o t  o b e y e d ,  
t h e d e f e n d a n t  is i n  c o n t e m p t  o f  c o u r t ,  b u t  n o  
e n t r y  may b e  f o r c e d .  T h i s  a p p r o a c h  h a s  n o t  b e e n  
a p p l i e d  to e x e c u t i o n  or d i s t r e s s .  

Swann v. F a l m o u t h  ( 1 8 2 8 )  8 B. & C. 456. 
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( c )  The i m p o u n d i n q  

2 . 5 1  The impound ing  c a n  t a k e  a number o f  d i f f e r e n t  
fo rms .  The g o o d s  may b e  p h y s i c a l l y  t a k e n  away to  a 
pound f o r  s t o r a g e  p e n d i n g  sa le  or e a r l i e r  r e d e m p t i o n .  
They may b e  c o l l e c t e d  up  and s e c u r e d  i n  a p a r t  of  t h e  
p r e m i s e s .  They may b e  p u t  i n  close p o s s e s s i o n ,  
which means t h a t  t h e y  a re  l e f t  where  t h e y  are w i t h  a 
r e p r e s e n t a t i v e  o f  t h e  l a n d l o r d  t o  g u a r d  them a g a i n s t  
r emova l .  

( d )  Walk ing  p o s s e s s i o n  

2 . 5 2  P r o b a b l y  t h e  most common s o l u t i o n  is a 
w a l k i n g  p o s s e s s i o n  a g r e e m e n t  whereby t h e  g o o d s  are  l e f t  
u n d i s t u r b e d  on  t h e  t e n a n t ' s  u n d e r t a k i n g  n o t  t o  remove 
or d i s p o s e  o f  them. The f o r m  o f  w a l k i n g  p o s s e s s i o n  
a g r e e m e n t  f o r  u s e  by b a i l i f f s  is p r e s c r i b e d  by 

s t a t u t o r y  i n s t r u m e n t .  The g e n e r a l  a c c e p t a n c e  o f  
w a l k i n g  p o s s e s s i o n  s h o w s  a complete r e v e r s a l  i n  t h e  

w o r k i n g s  of r e n t  d i s t r e s s .  The  e f f e c t i v e n e s s  o f  t h e  
e a r l y  d i s t r e s s  remedy d e p e n d e d  on  i n c o n v e n i e n c i n g  t h e  
t e n a n t  by r emov ing  g o o d s  f r o m  h i s  p o s s e s s i o n  to i n d u c e  
him to  meet h i s  r e n t a l  o b l i g a t i o n .  N o w ,  t h e  power to 
se l l  d i s t r a i n e d  g o o d s  means t h a t  t h e  l a n d l o r d  d o e s  n o t  
need  to  i n d u c e  t h e  t e n a n t  to p a y  h i s  r e n t .  They b o t h  
know t h a t  t h e  l a n d l o r d  c a n  u s e  t h e  g o o d s  t o  r a i s e  t h e  
money. A c c o r d i n g l y ,  t h e r e  is l i t t l e  p o i n t  i n  

1 2 1  S i n c e  t h e  Dis t ress  f o r  R e n t  A c t  1 7 3 7 ,  s. 1 0 .  
P r e v i o u s l y  g o o d s  c o u l d  o n l y  b e  impounded on  t h e  
premises w i t h  t h e  t e n a n t ' s  c o n s e n t .  

1 2 2  Dis t ress  f o r  R e n t  R u l e s  1 9 8 3 ,  S . I .  1983/1917.  
Append ix  11, Form 6 .  
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i n c o n v e n i e n c i n g  t h e  t e n a n t  p e n d i n g  t h e  s a l e  or payment  
by r emov ing  t h e  g o o d s ,  u n l e s s  i t  is a p p a r e n t  t h a t  a 
w a l k i n g  p o s s e s s i o n  a g r e e m e n t  is l i k e l y  to b e  b r o k e n .  

2 .53  I t  is n o t  c lear  w h e t h e r  a w a l k i n g  p o s s e s s i o n  

a g r e e m e n t  operates  a s  a fo rm o f ,  or as  a c o n v e n i e n t  
s u b s t i t u t e  f o r ,  impound ing .  T h i s  u n c e r t a i n t y  m a k e s  t h e  

c o n s e q u e n c e s  o f  a b r e a c h  o f  t h e  a g r e e m e n t  u n c l e a r .  I n  
Ab ingdon  R.D.C. v .  O'Gorman 123 t h e  owner of a 
t e l e v i s i o n  s e t  h i r e d  t o  t h e  t e n a n t  took back  h i s  
p r o p e r t y  w i t h o u t  knowing t h a t  t h e  t e n a n t  had e n t e r e d  
i n t o  a w a l k i n g  p o s s e s s i o n  a g r e e m e n t  w i t h  t h e  l a n d l o r d ' s  
b a i l i f f .  The  l a n d l o r d  c l a i m e d  t r e b l e  damages  a g a i n s t  

t h e  owner  , for p o u n d b r e a c h .  124 Lord  Denning M.R. was 
p r e p a r e d  to h o l d  t h a t ,  a s  a g a i n s t  s t r a n g e r s ,  g o o d s  were 
n o t  v a l i d l y  impounded u n l e s s  t h e y  were s e c u r e d  i n  s u c h  
a way t h a t  it was m a n i f e s t  t h a t  t h e y  s h o u l d  n o t  b e  
t a k e n  away. H e  s a i d  t h a t  w a l k i n g  p o s s e s s i o n  m i g h t  b e  
s u f f i c i e n t  a g a i n s t  t h e  t e n a n t  who a g r e e d  to i t ,  b u t  n o t  
a s  a g a i n s t  a s t r a n g e r  who knew n o t h i n g  o f  i t .  D a v i e s  
L . J .  t h o u g h t  t h a t  t h e  t r u e  a n a l y s i s  was t h a t  t h e r e  had 
b e e n  n o  a c t u a l  impound ing  ( w h i c h ,  t e c h n i c a l l y  would 
p r e c l u d e  p o u n d b r e a c h ) ,  b u t  t h a t  t h e  a g r e e m e n t  p r e v e n t e d  
t h e  t e n a n t  f r o m  s a y i n g  so. R u s s e l l  L . J . ,  however ,  was 
f i r m l y  o f  t h e  v i e w  t h a t  w a l k i n g  p o s s e s s i o n  d i d  amount  
to a n  impound ing  on  t h e  premises, e v e n  t h o u g h  a 
s t r a n g e r  i g n o r a n t  o f  t h a t  impound ing  would n o t  b e  
g u i l t y  o f  p o u n d b r e a c h .  

1 2 3  119681 2 Q.B. 811. 

124  S e e  i n f r g ,  para,., 2.63. 
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2 . 5 4  T h e  d i s t i n c t i o n  b e t w e e n  t h e  a n a l y s e s  h a s  a 

p a r t i c u l a r  s i g n i f i c a n c e  i n  d i s t r e s s  f o r  r e n t ,  w h i c h  

d o e s  n o t  a r i s e  i n  o t h e r  c o n t e x t s  w h e r e  w a l k i n g  

p o s s e s s i o n  is u s e d .  I t  g o e s  to  t h e  root  o f  t h e  r e m e d y ,  
a s  i t  may a f f e c t  t h e  l a n d l o r d ' s  a b i l i t y  t o  pass  g o o d  

t i t l e  o n  s a l e .  I n  e x e c u t i o n ,  t h e  g o o d s  a r e  t a k e n  i n t o  

t h e  c u s t o d y  o f  t h e  law a s  s o o n  a s  t h e y  a r e  s e i z e d  b y  

t h e  b a i l i f f ,  or o t h e r  e x e c u t i n g  o f f i c e r ,  who r e p r e s e n t s  

t h e  c o u r t .  T h e r e  is n o  r e q u i r e m e n t  f o r  i m p o u n d i n g  or 
a n y  e q u i v a l e n t  i n t e r m e d i a t e  s t a g e .  T h u s  w a l k i n g  

p o s s e s s i o n  is j u s t  o n e  o f  t h e  f o r m s  o f  possession i n  
w h i c h  t h e  o f f i c e r  may h o l d  t h e  g o o d s  a f t e r  s e i z u r e  a n d  

p e n d i n g  e i t h e r  r e d e m p t i o n  o r  s a l e .  125 I n  d i s t r e s s ,  

h o w e v e r ,  i f  t h e r e  is n o  i m p o u n d i n g ,  t h e r e  is p r o b a b l y  

n o  c o m p l e t e d  d i s t r e s s ,  a n d  t h e r e f o r e  n o  p o w e r  to  s e l l  

or pass  t i t l e  t o  t h e  g o o d s  i n  q u e s t i o n .  T h e  

l a c o n i c a l l y  e x p r e s s e d  s t a t u t o r y  power126 p e r m i t s  s a l e  

o f  g o o d s  w h i c h  h a v e  b e e n  d i s t r a i n e d ,  a n d  i m p o u n d i n g  h a s  

a l w a y s  b e e n  r e g a r d e d  a s  a n e c e s s a r y  p a r t  o f  a l e g a l  

d i s t r e s s .  T h u s ,  i f  w a l k i n g  p o s s e s s i o n  d o e s  n o t  a m o u n t  
to  a f o r m  o f  i m p o u n d i n g ,  t h e  d i s t r a i n o r ' s  p o s i t i o n  may 

b e  much w e a k e n e d .  H e  h a s  n o  power to s e l l ,  or pass  
g o o d  t i t l e .  I f  h e  p r o c e e d s  n o t w i t h s t a n d i n g  t e n d e r  of  
t h e  r e n t  d u e ,  h i s  d i s t r e s s  b e c o m e s  i l l e g a l ,  127 w h i c h  

h a s  much more s e r i o u s  c o n s e q u e n c e s  t h a n  d i s r e g a r d i n g  a 

1 2  5 

126 

1 2 7  

N a t i o n a l  C o m m e r c i a l  Bank o f  S c o t l a n d  L t d .  v .  A r c a m  
D e m o l i t i o n  a n d  C o n s t r u c t i o n  L t d .  [ 1 9 6 6 ]  2 Q . B .  
5 9 3 .  

D i s t r e s s  f o r  R e n t  A c t  1 6 8 9 ,  c. 11, w h i c h  p r o v i d e s  
t h a t  a f t e r  a p p r a i s e m e n t ,  t h e  p e r s o n  d i s t r a i n i n g  
" s h a l l  a n d  may l a w f u l l y  s e l l  t h e  g o o d s  a n d  
c h a t t e l s  so d i s t r a i n e d  f o r  t h e  b e s t  p r i c e  c a n  b e  
g o t t e n  f o r  t h e  same", w i t h o u t  e x p a n d i n g  o n  t h e  
m e a n i n g  of " d i s t r a i n e d "  or t h e  e x t e n t  o f  t h e  
s e l l e r ' s  powers r e l a t i n g  to t h e  t i t l e  of g o o d s .  

V e r t u e  v .  B e a s l e y  (1831)  1 Mood. & R .  2 1 .  
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p o s t - i m p o u n d i n g  t e n d e r .  128 F u r t h e r ,  a n  owner  is 
p r o b a b l y  e n t i t l e d  to  t a k e  back  h i s  own unimpounded 

g o o d s ,  and is c e r t a i n l y  n o t  l i a b l e  i n  p o u n d b r e a c h  i f  h e  
d o e s  so w i t h o u t  n o t i c e  o f  t h e  w a l k i n g  p o s s e s s i o n  
a g r e e m e n t .  I t  may b e  p o s s i b l e  to a c h i e v e  r e s u l t s  
n e a r l y  e q u i v a l e n t  t o  impounding on  t h e  b a s i s  o f  
e s t o p p e l s .  The p r e s e n t  s t a t e  o f  u n c e r t a i n t y  is most 
u n s a t i s f a c t o r y ,  and t h e  d i f f e r e n c e s  b e t w e e n  t h e  

j u d g m e n t s  i n  Ab ingdon  R.D.C. v O'Gorman i n d i c a t e  t h a t  
t h e  c o u r t s  w i l l  f i n d  i t  d i f f i c u l t ,  i f  n o t  impossible,  

to  r e a c h  a n  a u t h o r i t a t i v e  r e s o l u t i o n  o f  t h e  s t a t u s  o f  
w a l k i n g  p o s s e s s i o n  i n  t h e  c o n t e x t  o f  d i s t r e s s  f o r  r e n t .  

(e)  The n o t i c e  

2.55 B a i l i f f s  a r e  r e q u i r e d  by t h e  r u l e s  129 to 
d e l i v e r  or l e a v e  n o t i c e  of d i s t r e s s  i n  p r e s c r i b e d  fo rm 
s e t t i n g  o u t  t h e  a m o u n t s  f o r  wh ich  d i s t r e s s  is l e v i e d ,  
a n  i n v e n t o r y  o f  g o o d s  d i s t r a i n e d  o n ,  and t h e  a u t h o r i s e d  
sca les  and  c h a r g e s  f o r  costs  etc.  By a s e p a r a t e  
s t a t u  t o r y  r e q u i r e m e n t  130 a l l  d i s t r a i n o r s ,  i .e .  b o t h  
b a i l i f f s  and l a n d l o r d s  a c t i n g  i n  p e r s o n ,  mus t  g i v e  

n o t i c e  o f  t h e  d i s t r e s s  to  t h e  t e n a n t s ,  b e f o r e  s e l l i n g  
t h e  g o o d s .  I t  a p p e a r s  t h a t  t h e  r e q u i r e m e n t  to  p r o v i d e  
a n  i n v e n t o r y  is s a t i s f i e d ,  w i t h o u t  a l i s t ,  by a 
d e s c r i p t i o n  s u c h  a s  " a l l  t h e  g o o d s  o n  t h e  premises" 
f r o m  which  i t  c a n  b e  s a i d  ( b y  t h e  t e n a n t  or t h e  
d i s t r a i n o r )  o f  a n y  item, w h e t h e r  or n o t  i t  is 

1 2 8  A l l e n  v .  B a y l e y  ( 1 6 9 8 )  2 L u t .  App. 1594  and see 
para. 2.70 post .  

1 2 9  Distress  f o r  R e n t  R u l e s  1 9 8 3 ,  r .  1 2  ( 2 ) .  

130 Distress f o r  R e n t  A c t  1 6 8 9 ,  s. 11. 
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i t s  u s e  

d i s t r e s s .  

imp1 ica  t 
d o e s  n o t  

which pr 

m u s t  o f t e n  

132 I t  may 

o n ,  o n l y  t o  
embrace  p r i v  

v i l e g e  c o u l d  

t h e  1 9 0 8  A c t ) .  Even 

i n c l u d e d .  13' T h a t  f o r m u l a  h a s  become p o p u l a r  a l t h o u g h  

amount  to  impounding e x c e s s i v e  

b e  t h a t  t h e  f o r m u l a  a p p l i e s ,  by 

d i s t r a i n a b l e  g o o d s ,  so t h a t  i t  

l e g e d  g o o d s  ( o t h e r  t h a n  t h o s e  fo r  

b e  b u t  h a s  n o t  been  c l a i m e d  u n d e r  

i f  t h a t  is c o r r e c t ,  t h e r e  c a n  b e  

few l a n d l o r d s  o r  t e n a n t s  who c o u l d  s a y  w i t h  c e r t a i n t y  

w h e t h e r  or n o t  t h e  f o r m u l a  i n c l u d e d  g o o d s  w i t h  

q u a l i f i e d  p r i v i l e g e .  I t  is a r g u a b l e  t h a t  t h e  " a l l  

g o o d s "  f o r m u l a ,  a l t h o u g h  r e g a r d e d  a s  s l a p d a s h  by some, 
is a c c e p t a b l e  to  t e n a n t s  b e c a u s e ,  i n  p r a c t i c e ,  it 

a v o i d s  t h e  need  to t a k e  an  i n v e n t o r y ,  and so causes n o  

r e a l  i n c o n v e n i e n c e  ( e s p e c i a l l y  i f  t h e r e  is w a l k i n g  

p o s s e s s i o n ) ,  and u n n e c e s s a r y  costs  a r e  a v o i d e d .  

The S a l e  

2 .56 .  The l a n d l o r d  is n o t  unde r  a n y  c o m p u l s i o n  to  
s e l l  d i s t r a i n e d  g o o d s ,  133 b u t  w i l l  n o r m a l l y  u s e  h i s  

s t a t u t o r y  power to  d o  so. H e  can s e l l  a f t e r  t h e  

p r e s c r i b e d  w a i t i n g  p e r i o d  o f  f i v e  c l e a r  d a y s ,  d u r i n g  

which t h e  t e n a n t  is e n t i t l e d  t o  commence r e p l e v i n  

p r o c e e d i n g s ,  h a s  e l a p s e d  w i t h o u t  e i t h e r  r e p l e v y  or 
a c c e p t a b l e  a r r a n g e m e n t s  f o r  paymen t .  The r e p l e v i n  

131  D a v i e s  v .  P r o p e r t y  L R e v e r s i o n a r y  I n v e s t m e n t s  
C o r p o r a t i o n  L t d .  [ 1 9 2 9 ]  2 K.B. 222. 

132  See i n f r a ,  para.  2.66.  

133 P h i l p o t t  v .  L e h a i n  ( 1 8 7 6 )  35 L .T .  855.  
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p e r i o d  may b e  e x t e n d e d  f rom f i v e  to  up t o  f i f t e e n  d a y s  

i f  t h e  t e n a n t  so r e q u e s t s ,  on h i s  g i v i n g  s e c u r i t y  f o r  
134  a n y  e x t r a  e x p e n s e s  o c c a s i o n e d  by t h e  e x t e n s i o n .  

F o r m e r l y ,  e x p e r t  " a p p r a i s e m e n t "  ( v a l u a t i o n )  o f  
d i s t r a i n e d  ' g o o d s  was o b l i g a t o r y  b e f o r e  s a l e ,  b u t  t h e  
r e q u i r e m e n t  now o n l y  a p p l i e s  i f  t h e  t e n a n t  r e q u e s t s  

a p p r a i s e m e n t  a t  h i s  own expense135 or i f  g r o w i n g  crops 
h a v e  been  d i s t r a i n e d .  136 T h e r e  a r e  n o  r u l e s  

p r e s c r i b i n g  a n y  p a r t i c u l a r  mode, p l ace137  or f o r m a l i t y  
o f  s a l e ,  b u t  t h e r e  is a d u t y  to  s e l l  a t  t h e  b e s t  p r i c e  
a v a  i l a  b l e  . 138 T h i s  seems t o  mean t h e  b e s t  n e t  p r o c e e d s  
r a t h e r  t h a n  t h e  h i g h e s t  s e l l i n g  p r i c e ,  so t h e  
d i s t r a i n o r  o u g h t  n o t  t o  se lec t  a n  e x p e n s i v e  method o f  
s a l e  u n l e s s  t h e  e x t r a  e x p e n s e  is more t h a n  c o m p e n s a t e d  
by enhancemen t  o f  t h e  s a l e  pr ice .  The l a n d l o r d ,  b e i n g  
t h e  s e l l e r  e x e r c i s i n g  a s t a t u t o r y  power o f  s a l e ,  h a s  n o  
power to  p u r c h a s e  a n y  o f  t h e  d i s t r a i n e d  g o o d s  e v e n  i f  
he  o f f e r s  a h i g h e r  p r i c e  t h a n  a n y  o t h e r  p u r c h a s e r .  14 0 

134  

1 3 5  

1 3 6  

137 

138 

1 3 9  

140 

Law o f  D i s t r e s s  Amendment A c t  1888,  s.  6 .  

Law of Distress  Amendment A c t  1 8 8 8 ,  s. 5 

Dis t ress  f o r  R e n t  A c t  1 7 3 7 ,  s. 8 .  

The p r o v i s i o n s  o f  t h e  S t a t u t e  o f  M a r l b o r o u g h  1 2 6 7 ,  
c. 4 ,  p r o h i b i t i n g  t h e  d r i v i n g  of d i s t r e s s  o u t  of 
t h e  c o u n t y  where  i t  was t a k e n ,  h a v e  n o t  b e e n  
r e p e a l e d .  The e f f e c t  seems, however ,  to h a v e  b e e n  
t a k e n  a s  l i m i t e d  to t h e  d r i v i n g  o f  c a t t l e .  

Distress f o r  R e n t  A c t  1689  s. 11. 

I n  a r e c e n t  u n r e p o r t e d  C o u n t y  C o u r t  case, b a i l i f f s  
were c r i t i c i s e d  f o r  making i t  almost s t a n d a r d  
p rac t ice  to b r i n g  d i s t r a i n e d  g o o d s  to London f r o m  
a l l  o v e r  E n g l a n d ,  a s  t h e y  d i d  n o t  s a t i s f y  t h e  
c o u r t  t h a t  h i g h e r  p r i c e s  i n  London o u t w e i g h e d  t h e  
i n c r e a s e  i n  r e m o v a l  costs .  

King v. E n g l a n d  ( 1 8 6 4 )  4 B. & S. 7 8 2 .  
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2 . 5 7  T h e  s a l e  may b e  h e l d  o n  t h e  d e m i s e d  premises,  
b u t  t h e  t e n a n t  is e n t i t l e d  to  r e q u i r e  t h e  g o o d s  t o  be 

r e m o v e d  f o r  s a l e  to  a p u b l i c  a u c t i o n  room o r  some o t h e r  

s p e c i f i e d  f i t  a n d  proper p l ace ,  u p o n  h i s  b e a r i n g  t h e  

e x t r a  costs a n d  a n y  d a m a g e  r e s u l t i n g  Erom t h e  

r e m o v a l .  14' Any o v e r p l u s  p r o c e e d s  s h o u l d  s t r i c t l y  b e  

l e f t  i n  t h e  h a n d s  o f  t h e  s h e r i f f  or c o n s t a b l e ,  b u t  t h e  
o v e r p l u s  i s ,  i n  p r a c t i c e ,  u s u a l l y  p a i d  d i r e c t  to  t h e  

t e n a n t .  I n  d i s t r e s s ,  u n l i k e  m o r t g a g e  law,  t h e r e  is n o  

p r i o r i t y  €OK o t h e r  c r e d i t o r s ;  t h u s ,  e v e n  i f  t h e  

o v e r p l u s  r ep resen t s  p r o c e e d s  o f  s a l e  o f  a t h i r d  p a r t y ' s  

u n p r i v i l e g e d  g o o d s ,  t h a t  o w n e r  appears to h a v e  n o  
s p e c i a l  claim a g a i n s t  t h e  f u n d .  

1 

2.58  I t  h a s  n e v e r  b e e n  d o u b t e d  t h a t  t h e  l a n d l o r d ' s  

s t a t u t o r y  power O E  s a l e  e n a b l e s  h i m  t o  c o n f e r  g o o d  

t i t l e  o n  a p u r c h a s e r  of d i s t r a i n e d  g o o d s .  T h e  o n l y  

q u a l i f i c a t i o n  is t h a t  t h e  g o o d s  s o l d  m u s t  h a v e  b e e n  

d i s t r a i n e d  o n ,  so t h a t  t h e  power d o e s  n o t  a p p l y  i f  t h e  
p u ~ p o r t e d  d i s t r e s s  w a s  i l l e g a l ,  a n d  t h e r e f o r e  a 
n u l l i t y .  Mere i r r e g u l a r i t i e s ,  or excessive d i s t r e s s e s ,  

d o  n o t  i n v a l i d a t e  sa les .  142 S a l e  u n d e r  d i s t r e s s  is a n  

u n u s u a l  e x c e p t i o n  to t h e  r u l e  t h a t  nemo d a t  q u o d  n o n  

h a b e t  ( n o - o n e  can pass t i t l e  to  p r o p e r t y  w h i c h  h e  d o e s  

n o t  own)  i n  t h a t  t h e  e x c e p t i o n  was c r e a t e d ,  a n d  s t i l l  
s t a n d s ,  b y  i m p l i c a t i o n  f r o m  t h e  b a r e  w o r d s  c o n f e r r i n g  
t h e  power of s a l e .  A t  t h e  t i m e  when t h e  power was 

1 4 1  D i s t r e s s  f o r  R e n t  A c t  1 7 3 7 ,  S. 10. 

1 4 2  Dis t ress  for R e n t  A c t  1 7 3 7 ,  s.  1 9 .  
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c o n f e r r e d ,  l a n d l o r d s  were e n t i t l e d  to  d i s t r a i n  on  a l l  
g o o d s  found on  t h e  d e m i s e d  p r e m i s e s ,  w h e t h e r  t h e y  
b e l o n g e d  to t h e  t e n a n t  or to a s t r a n g e r .  T h u s ,  i t  
f o l l o w e d  ' t h a t  when power was g i v e n  to s e l l ,  t h e r e  mus t  
b e  power to  pass t i t l e  n o t  o n l y  to d i s t r a i n e d  g o o d s  
wh ich  b e l o n g e d  t o  t h e  t e n a n t  b u t  a l s o  t o  s t r a n g e r s '  

g o o d s .  

2.59 T h e r e  h a v e  b e e n  s u r p r i s i n g l y  f e w  r e p o r t e d  
cases c o n c e r n i n g  ma t t e r s  of t i t l e  a t  t h i s  s t a g e  o f  
d i s t r e s s ,  b u t  t h e  few cases which  h a v e  r e a c h e d  t h e  
r e p o r t s  show t h a t  t h a t  i s  n o t  b e c a u s e  t h i s  aspect  o f  
d i s t r e s s  is s t r a i g h t f o r w a r d .  F o r  i n s t a n c e ,  i t  a p p e a r s  
t h a t  i f  t h e  l a n d l o r d  se l l s  d i s t r a i n e d  g o o d s  b e f o r e  t h e  
e x p i r y  o f  t h e  r e p l e v i n  p e r i o d ,  t h e  t e n a n t  h a s  n o  cause 
o f  a c t i o n  e v e n  f o r  i r r e g u l a r i t y  u n l e s s  a c t u a l  damage 
h a s  b e e n  s u f f e r e d ,  b u t  t h e  s a l e  is a n u l l i t y  and t h e  
d i s t r e s s  i l l e g a l  a s  a g a i n s t  a t h i r d  p a r t y  o w n e r ,  who is 
d e p r i v e d  by t h e  p r e m a t u r e  s a l e  of h i s  f u l l  o p p o r t u n i t y  
to pro tec t  t h e  g o o d s  u n d e r  t h e  1908  A c t .  143 N e i t h e r  
d o e s  i t  a p p e a r  f r o m  t h e  cases t h a t  t h e  d e p r i v e d  owner  

would n e c e s s a r i l y  h a v e  a n y  cause o f  a c t i o n  a g a i n s t  t h e  
t e n a n t ,  whose d e b t  h a s  swa l lowed  up  t h e  g o o d s ,  a s  e a c h  
case w i l l  d epend  upon i t s  f a c t s .  

1 4 3  S h a r p  v. Fowle  ( 1 8 8 4 )  1 2  Q.B.D. 385 ( d e c i d e d  u n d e r  
t h e  r e p e a l e d  L o d g e r s ' .  Goods P r o t e c t i o n  A c t  1 8 7 1 ,  
wh ich  was r e p l a c e d  by t h e  1908  A c t .  S e e  s u p r a  n. 
1 0 1 ) .  
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The C o s t  

2.60 The f e e s ,  c h a r g e s  and e x p e n s e s  i n  and 
i n c i d e n t a l  t o  d i s t r e s s  f o r  r e n t  a r e  r e g u l a t e d  by 

144 is s t a t u t o r y  r u l e s .  The e f f e c t  o f  t h e  p r e s e n t  r u l e s  

t h a t  t h e  d i s t r a i n o r  c a n n o t  r e c o v e r  f e e s  a g a i n s t  t h e  
t e n a n t  f o r  a c t s  d o n e  u n l e s s  t h e y  a r e  shown on  t h e  t a b l e  
O E  p e r m i t t e d  fees o r  o t h e r w i s e  a u t h o r i s e d  by t h e  r u l e s .  

For  p a r t i c u l a r  s t a g e s  i n  t h e  d i s t r e s s  h e  c a n n o t  C h a r g e  
more t h a n  t h e  f i x e d  r a t e s .  T h e s e  r e s t r i c t i o n s  p r o b a b l y  
c a n n o t  b e  c i r c u m v e n t e d  by i n c l u d i n g  i n  t h e  l ea se  a 

c o v e n a n t  on t h e  p a r t  o f  t h e  t e n a n t  t o  pay  h i g h e r  r a t e s  
o f  d i s t r e s s  e x p e n s e s ,  or by p r o v i d i n g  t h a t  s u c h  sums 
s h o u l d  b e  p a y a b l e  a s  r e n t .  When a b a i l i f f  l e v i e s  
d i s t r e s s ,  he  m u s t  se t  o u t  t h e  f e e s ,  c h a r g e s  and 
e x p e n s e s  a u t h o r i s e d  by t h e  r u l e s ,  i n  t h e  n o t i c e  wh ich  
h a s  t o  b e  l e f t  on  t h e  p r e m i s e s  or s e r v e d  on  t h e  t e n a n t .  
The C o u n t y  C o u r t  R e g i s t r a r  h a s  power to s e t t l e  
d i f f e r e n c e s  by t a x a t i o n .  T h e r e  is now no l i m i t  on  t h e  
amount which a b a i l i f f  may c h a r g e  t h e  l a n d l o r d .  145 A S  

t h e  Eees c h a r g e a b l e  to t h e  t e n a n t  a r e  s e t  a t  low 

l e v e l s ,  i t  is common f o r  b a i l i f f s  to  c h a r g e  a d d i t i o n a l  
fees to  t h e  l a n d l o r d .  

The Remed ies  

2 .61.  The r e m a i n i n g ,  and by n o  means l e a s t  complex ,  
area of d i s t r e s s  law c o n c e r n s  the r e m e d i e s  a v a i l a b l e  to 

144  Distress f o r  R e n t  R u l e s  1983/1917.  

1 4 5  A l t h o u g h  t h e  p r e v i o u s  r u l e s  had been  c o n s t r u e d  a s  
r e s t r i c t i n g  t h e  feeS.  c h a r g e a b l e  to  l a n d l o r d s ,  a s  
w e l l  a s  t h o s e  c h a r g e a b l e  t o  t e n a n t s ,  see Day v .  
D a v i e s  [1938]  2 Q.B.  74.  
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t h o s e  who become i n v o l v e d  i n  t h e  e x e r c i s e  o f  a 
d i s t r e s s ,  and h a v e  c a u s e  to  c o m p l a i n  a b o u t  a n o t h e r ' s  
c o n d u c t  , 

The l a n d l o r d ' s  r e m e d i e s  

2.62 The l a n d l o r d  c a n n o t  c a l l  upon t h e  a s s i s t a n c e  
o f  t h e  c o u r t  i f  t h e  t e n a n t  h a s  u s e d  l a w f u l  means to  
a v o i d  d i s t r e s s ,  s u c h  a s  by s e c u r i n g  t h e  d e m i s e d  
premises a g a i n s t  e n t r y ,  or by r e s t r i c t i n g  t h e  v a l u e  o f  
t h e  g o o d s  k e p t  t h e r e .  I f ,  however ,  t h e  t e n a n t  r emoves  
h i s  g o o d s  f r o m  t h e  premises a f t e r  t h e  r e n t  is d u e ,  w i t h  
t h e  i n t e n t i o n  o f  a v o i d i n g  d i s t r e s s ,  t h e  l a n d l o r d  c a n  
f o l l o w  t h e  g o o d s  and  d i s t r a i n  on  them w i t h i n  t h i r t y  
d a y s  a f t e r  t h e i r  r e m o v a l .  H e  c a n  e v e n  m a k e  a f o r c e d  
e n t r y  i n t o  o t h e r  premises,  a f t e r  s w e a r i n g  a n  o a t h ,  
b e f o r e  a J u s t i c e  of t h e  P e a c e ,  o f  a r e a s o n a b l e  g r o u n d  
f o r  b e l i e v i n g  t h a t  t h e  g o o d s  a r e  t h e r e .  146 H e  c a n  
c la im d o u b l e  v a l u e  o f  t h e  removed g o o d s  a g a i n s t  t h e  
t e n a n t  e v e r y  p e r s o n  w i l f u l l y  a s s i s t i n g .  The 
s t a t u t e  c o n f e r r i n g  t h a t  power o f  f o r c i b l e  e n t r y  d o e s  
n o t  s t a t e  w h e t h e r  t h e  l a n d l o r d  h a s  t o  s p e c i f y  or p r o v e  
t h e  r e a s o n a b l e  g r o u n d ,  n o r  w h e t h e r  t h e  m a g i s t r a t e  h a s  

power to  v e t o  t h e  l a n d l o r d ' s  p r o p o s e d  e n t r y .  

2.63 I f  t h e  t e n a n t  or a n y  o t h e r  p e r s o n  t a k e s  b a c k  
t h e  g o o d s  a f t e r  t h e y  h a v e  b e e n  s e i z e d  by t h e  

d i s t r a i n o r ,  b u t  b e f o r e  t h e y  h a v e  b e e n  impounded,  t h e  
l a n d l o r d ' s  remedy d e p e n d s  o n  t h e  c o r r e c t n e s s  o f  h i s  own 
ac ts .  I f  h i s  d i s t r a i n i n g  was i l l e g a l ,  t h e n  t h e  r e s c u e  

1 4 6  Distress  f o r  R e n t  A c t  1 7 3 7 ,  S. 1. 
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147 o f  t h e  g o o d s  b e f o r e  impound ing  is a l a w f u l  ac t .  

Where t h e  d i s t r e s s  was n o t  i l l e g a l ,  e v e n  i f  i t  was 
i r r e g u l a r  or  e x c e s s i v e ,  t h e n  t h e  p re - impound ing  rescue, 
or "rescous",  is b o t h  a c i v i l  wrong ,  f o r  which t h e  

l a n d l o r d  c a n  r e c o v e r  t r e b l e  damages ,  and a c r i m i n a l  

o f  f e n c e .  148 Once t h e  g o o d s  h a v e  been  v a l i d l y  

impounded,  e v e n  i f  t h e y  h a v e  b e e n  d i s t r a i n e d  w i t h o u t  

cause,  no p e r s o n  is e n t i t l e d  t o  remove them o u t  o f  t h e  

c u s t o d y  of t h e  law. A p e r s o n  who t akes  them t h e n ,  

commits t h e  o f f e n c e  and t h e  c i v i l  wrong o f  p o u n d b r e a c h  

a n d ,  a g a i n ,  t r e b l e  damages  c a n  b e  c l a i m e d .  14' I t  had 
been  t h o u g h t  t h a t  rescous and  p o u n d b r e a c h  were o f f e n c e s  

o f  s t r i c t  l i a b i l i t y ,  and c o u l d  t h e r e f o r e  b e  commi t t ed  

u n w i t t i n g l y ,  b u t  t h a t  now seems u n l i k e l y .  150  

2.64 Under t h e  g e n e r a l  l a w ,  e x e m p l a r y  or p u n i t i v e  

damages  w i l l  now o n l y  b e  awarded  i n  t o r t  where  t h e  

p l a i n t i f f ' s  i n j u r y  h a s  b e e n  a g g r a v a t e d  by t h e  manner i n  

which t h e  d e f e n d a n t  h a s  a c t e d ,  a s  when t h e r e  h a s  been  
o p p r e s s i v e  a c t i o n  by Government  s e r v a n t s ,  or t h e  

d e f e n d a n t ' s  c o n d u c t  i n  c y n i c a l  d i s r e g a r d  o f  t h e  
p l a i n t i f f ' s  r i g h t s  h a s  b e e n  c a l c u l a t e d  to  secure f o r  

h i m s e l f  a g a i n  g r e a t e r  t h a n  t h e  p l a i n t i f f ' s  

1 4 7  B e v i l ' s  Case ( 1 5 8 5 )  4 Co.  R e p .  6 a .  

1 4 8  D i s t r e s s  f o r  R e n t  A c t  1 6 8 9 ,  S .  I V .  

1 4 9  Distress  for R e n t  A c t  1 6 8 9 ,  s .  I V .  

150 i . e .  i n  f a c e  o f  t h e  v i e w s  e x p r e s s e d  i n  Abingdon 
R.D.C. v. O'Gorman sup ra ,  b u t  i t  is s t i l l  r e m o t e l y  
p o s s i b l e  t h a t  a p e r s o n  u n w i t t i n g l y  i n t e r f e r i n g  
w i t h  f o r m a l l y  impound.ed goods c o u l d  b e  l i a b l e .  
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c o m p e n s a t a b l e  loss .  15' P u n i t i v e  damages  a r e  n o t  
awarded i n  c o n t r a c t .  T h e r e  a r e  a few cases where  
s t a t u t e  requires  t h e  award o f  p e n a l ,  m u l t i p l e  damages ,  
and t h e s e  cases seem a l l  t o  b e  found  i n  t h e  f i e l d  o f  
l a n d l o r d  and t e n a n t ,  and a l l  b u t  o n e  i n  t h e  c o n t e x t  o f  

d i s t r e s s  . 152 I n  t h e s e  cases ,  t h e  p e n a l  m u l t i p l e  award 
is p r e s c r i b e d  w h a t e v e r  t h e  c i r c u m s t a n c e s ,  g i v i n g  t h e  
c o u r t  n o  d i s c r e t i o n  t o  award a lesser  s u m .  T h e s e  

p r o v i s i o n s  a r e  c l e a r l y  o u t  o f  s t e p  w i t h  t h e  modern 
a p p r o a c h  to p e n a l  damages  g e n e r a l l y .  

R e l a t i o n s h i p  to  o t h e r  r e m e d i e s  

2.65. A l a n d l o r d  who h a s  d i s t r a i n e d  f o r  r e n t ,  
c a n n o t  s u e  f o r  a n y  p a r t  o f  t h e  same r e n t  u n t i l  t h e  
d i s t r e s s  h a s  b e e n  c o m p l e t e d ,  whereupon h e  may s u e  f o r  
a n y  s h o r t f a l l .  H e  c a n n o t  d i s t r a i n  f o r  a n y  r e n t  i n  

1 5 3  r e s p e c t  o f  wh ich  h e  h a s  a l r e a d y  o b t a i n e d  a judgmen t .  
Dis t ress  c a n n o t  b e  l e v i e d  a f t e r  f o r f e i t u r e ,  and i t  may 
b e  t h a t  e v e n  a n  u n p r o d u c t i v e  d i s t r e s s  f o r  r e n t  p a y a b l e  
i n  a d v a n c e  would d e b a r  f o r f e i t u r e  f o r  non-payment o f  

t h a t  r e n t .  154  

~ _ _ _ _ _  ~~ 

1 5 1  Rookes v. B a r n a r d  119641 A.C.  1129 .  

1 5 2  S e e  Distress  f o r  R e n t  A c t  1689  and Distress  f o r  
R e n t  A c t  1 7 3 7 ,  s. 1 8  ( d o u b l e  r e n t  where  t h e  t e n a n t  
g i v e s  n o t i c e  to q u i t  b u t  f a i l s  to  v a c a t e ) .  

1 5 3  C h a n c e l l o r  v . ' W e b s t e r  ( 1 8 9 3 )  9 T.L.R. 568.  
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The t e n a n t ' s  r e m e d i e s  

2 .66  The r e m e d i e s  a v a i l a b l e  to a n  a g g r i e v e d  t e n a n t  

depend  upon w h e t h e r  t h e  d i s t r e s s  is u n l a w f u l ,  i n  which 

case i t  is v o i d  a b  i n i t i o ,  OK i r r e g u l a r ,  OK e x c e s s i v e .  

I f  t h e  d i s t r e s s  was e x c e s s i v e ,  t h e  t e n a n t ' s  o n l y  remedy 

a t  l a w  is a n  a c t i o n  a g a i n s t  t h e  l a n d l o r d  or t h e  b a i l i f f  

f o r  damages .  155 H e  may r e c o v e r  damages f o r  t h e  

t e m p o r a r y  d e p r i v a t i o n  o f  h i s  goods,156 b u t  i f  t h e  g o o d s  

h a v e  been  s o l d ,  t h e  measure w i l l  b e  t h e  v a l u e  o f  t h e  

g o o d s ,  a f t e r  d e d u c t i n g  t h e  r e n t  and p r o p e r  e x p e n s e s ,  

which seems t o  add l i t t l e  to  t h e  t e n a n t ' s  r i g h t  to 
r e c e i v e  t h e  o v e r p l u s .  157 P r e s u m a b l y  a n  i n j u n c t i o n  

would b e  g r a n t e d  b e f o r e  s a l e  i n  a s u i t a b l e  case. 

2.67 I f  t h e  d i s t r e s s  is i r r e g u l a r ,  i . e .  c o n d u c t e d  

i r r e g u l a r l y  a f t e r  a n  i n i t i a l l y  l a w f u l  l e v y ,  a g a i n  t h e  

t e n a n t ' s  o n l y  l e g a l  remedy 158 is a claim for t h e  

1 5 5  T h e r e  is  a s p e c i a l  summary p r o c e d u r e  whereby 
m a g i s t r a t e s  c a n  o r d e r  payment  of t h e  g o o d s '  v a l u e  
to  t h e  t e n a n t  or  t h e  r e t u r n  of u n s o l d  d i s t r e s s  
when t h e r e  h a s  b e e n  w r o n g f u l  d i s t r e s s  w i t h i n  t h e  
M e t r o p o l i t a n  P o l i c e  D i s t r i c t .  T h e r e  a r e  
l i m i t a t i o n s ,  h o w e v e r ,  s u c h  as  t h e  l i m i t a t i o n  o f  
c o m p e n s a t i o n  p a y a b l e  i n  d e f a u l t  o f  c o m p l i a n c e  w i t h  
t h e  c o u r t ' s  o r d e r  to € 1 5 ,  which r e n d e r  t h e  s p e c i a l  
p r o c e d u r e  o b s o l e t e  i n  p r a c t i c e .  S e e  M e t r o p o l i t a n  
P o l i c e  C o u r t s  A c t  1 8 3 9 ,  s. 39 .  

156  Baylis v. Usher  ( 1 8 3 0 )  4 M .  & P. 790.  

157 Wells v .  Moody ( 1 8 3 5 )  7 C.  & P. 59 .  

1 5 8  S e e  s u p r a ,  n.  1 5 5 .  
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s p e c i a l  damage s u f f e r e d , 1 5 9  w i t h  t h e  p o s s i b i l i t y  of a n  

i n j u n c t i o n ,  where  a p p r o p r i a t e .  

2 .68 .  The  d i s t r e s s  w i l l  b e  i l l e g a l  i f  t h e  l a n d l o r d  

(or o t h e r  p e r s o n )  was n o t  e n t i t l e d  to d i s t r a i n  a t  a l l ,  
e . g .  where  t h e r e  were n o  a r r e a r s ,  or t h e r e  had been  a 
v a l i d  t e n d e r ,  or i f  t h e r e  h a s  b e e n  s o m e  i r r e g u l a r i t y  a t  

t h e  o u t s e t ,  e . g .  where  t h e r e  h a s  b e e n  a f o r c e d  e n t r y ,  
or p r i v i l e g e d  g o o d s  h a v e  b e e n  t a k e n .  I n  s u c h  a case,  
t h e  d i s t r a i n o r  is a t r e s p a s s e r ,  and s e v e r a l  r e m e d i e s  
may b e  a v a i l a b l e  to t h e  t e n a n t  or o t h e r  owner of s e i z e d  
g o o d s .  The  t e n a n t ,  or o t h e r  o w n e r ,  is e n t i t l e d  to  

1 6 1  r e s c u e  t h e  g o o d s  a t  a n y  t i m e  b e f o r e  impound ing ;  
t h u s  t h e r e  would b e  n o  c r i m i n a l  o r  c i v i l  l i a b i l i t y  f o r  

rescous. H e  c a n  r e p l e v y .  T h e r e  is a p o t e n t i a l  
claim f o r  d a m a g e s ,  i n  respect o f  t h e  p e r i o d  o f  
d e p r i v a t i o n  a n d / o r  t h e  f u l l  v a l u e  o f  t h e  g o o d s ,  i n  
t r e s p a s s  or c o n v e r s i o n  w i t h o u t  a n y  d e d u c t i o n  f o r  

1 5 9  Dis t ress  f o r  R e n t  ' A c t  1 7 3 7 ,  s. 1 9  and L u c a s  v .  
T a r l e t o n  ( 1 8 5 8 )  3 H .  & N. 1 1 6 .  

160 S p e c i a l  r e m e d i e s  a r e  a v a i l a b l e  u n d e r  t h e  Law o f  
Dis t ress  Amendment A c t '  1 8 9 5 ,  s. 4 ( r e s t o r a t i o n  or 
c o m p e n s a t i o n  when g o o d s  p r i v i l e g e d  u n d e r  s.  4 of 
t h e  1888  A c t  h a v e  b e e n  t a k e n )  and t h e  Law o f  
Dis t ress  Amendment A c t  1 9 0 8 ,  s. 2 ( r e s t o r a t i o n  o f  
t h i r d  p a r t y  g o o d s  p r i v i l e g e d  u n d e r  t h e  A c t ) .  

1 6 1  B e v i l ' s  Case ( 1 5 8 5 )  4 C o .  Rep. 6 a .  

1 6 2  S e e  s u p r a ,  para.  2 .20 .  

7 0  



r e n t .  A s  t h e  d i s t r e s s  is v o i d  a b  i n i t i o ,  t h e  
d i s t r a i n o r  c a n  p a s s  n o  t i t l e  on s a l e ,  and t h e  owner c a n  
p r o c e e d  a g a i n s t  t h e  p u r c h a s e r  i n  c o n v e r s i o n .  164 I f  n o  
r e n t  was i n  a r r e a r ,  t h e  t e n a n t  c a n  r e c o v e r  d o u b l e  t h e  
v a l u e  o f  h i s  s o l d  g o o d s .  165 The e f f e c t  o f  a t e n a n t ' s  

cross-claim, d i s c u s s e d  e a r l i e r ,  166 o b v i o u s l y  may b e  
c r u c i a l  i n  t h i s  c o n t e x t .  

2 .69 The d i s t i n c t i o n  be tween  i l l e g a l  and m e r e l y  
i r r e g u l a r  d i s t r e s s e s  is somewhat a r t i f i c i a l ,  a s  i t  d o e s  
n o t  depend  a t  a l l  on  t h e  s e r i o u s n e s s  o f  t h e  l a n d l o r d ' s  
or b a i l i f f ' s  i n f r i n g e m e n t .  I n s t e a d ,  s u b j e c t  to minor  
e x c e p t i o n s ,  t h e  e f f e c t  d e p e n d s  upon w h e t h e r  t h e  
l a n d l o r d  was e n t i t l e d  to d i s t r a i n  and p r o c e e d e d  w i t h o u t  
a n y  i r r e g u l a r i t y  a t  t h e  o u t s e t .  The e x c e p t i o n s  a r e  ( i )  
t h a t  p r o c e e d i n g  w i t h  d i s t r e s s  o f  g o o d s  wh ich  a r e  t h e  
s u b j e c t  o f  a d e c l a r a t i o n  u n d e r  t h e  Law o f  Dis t ress  
(Amendment) A c t  1908167 r e n d e r s  t h a t  d i s t r e s s  i l l e g a l ,  
a l t h o u g h  it  may h a v e  b e e n  p e r f e c t l y  l a w f u l  a t  t h e  
outset and  u n t i l  t h e  d e c l a r a t i o n  w a s  s e r v e d ,  and ( i i )  

t h a t  c e r t a i n  a c t i o n s  d o n e  d u r i n g  t h e  d i s t r e s s  and  
p u r p o r t i n g  to b e  p a r t  of t h e  p r o c e s s  may b e  i l l e g a l  

1 6 3  A t t a c k  v. Bramwell ( 1 8 6 3 )  3 B. & S. 520.  

164  Menn ie  v .  B l a k e  ( 1 8 5 6 )  6 E.  & B. 842 .  

1 6 5  Distress f o r  R e n t  A c t  1 6 8 9 ,  s. V. T h e r e  a re  v e r y  
few r e p o r t e d  d e c i s i o n s  u n d e r  t h e  s e c t i o n ,  whose 
word ing  d o e s  n o t  a p p e a r  to p r e v e n t  t h e  t e n a n t  f rom 
r e c o v e r i n g  t h e  g o o d s  f r o m  t h e  p u r c h a s e r  a s  w e l l  a s  
r e c o v e r i n g  d o u b l e  v a l u e  f r o m  t h e  d i s t r a i n o r .  

1 6 6  S e e  s u p r a ,  para.  2.18.  

167  S e e  s u p r a ,  para.  2 . 4 4 ( v ) .  

7 1  



b e c a u s e  t h e y  a r e ,  i n  f a c t ,  o u t s i d e  t h e  p r o c e s s ,  e . g .  

where  t h e  d i s t r a i n o r  s e l l s  g o o d s  wh ich  were n o t  

impounded,  O K  wh ich  were n o t  i n c l u d e d  i n  t h e  i n v e n t o r y .  

2.70 The d i s t i n c t i o n  b e t w e e n  i l l e g a l  and i r r e g u l a r  

d i s t r e s s  was f i r s t  made by sect ion 1 9  o f  t h e  Dist ress  
for Rent  A c t  1 7 3 7 .  I t  w a s  i n t r o d u c e d  to a v o i d  t h e  
a p p a r e n t  h a r d s h i p  t o  l a n d l o r d s  whose d i s t r e s s e s  were  

i n v a l i d a t e d ,  a t  common l a w ,  by minor  i r r e g u l a r i t i e s  

d u r i n g  t h e  process.  The p r a c t i c a l  r e s u l t  is much 

c o n f u s e d ,  h o w e v e r ,  r e q u i r i n g  s c a r c e l y  l o g i c a l  

d i s t i n c t i o n s  t o  b e  made. T h u s ,  i f  t h e  d i s t r a i n o r  

p r o c e e d s  a f t e r  a v a l i d  t e n d e r  o f  t h e  a r r e a r s ,  h i s  a c t  
is i l l e g a l  i f  t h e  d i s t r e s s  was begun  a f t e r  t h e  

t e n d e r , 1 6 8  b u t  may b e  o n l y  i r r e g u l a r  i f  t h e  t e n d e r  was 
made a f t e r  s e i z u r e .  L i k e w i s e  a s e c o n d  d i s t r e s s  f o r  

t h e  same r e n t  is u s u a l l y  i l l e g a l  and t h e r e f o r e  v o i d ,  

b u t  t h e  s e c o n d  a t tempt  is n o t  i n v a l i d  i f  t h e  f i r s t  

a t t e m p t  was i l l e g a l  and t h e r e f o r e  o f  n o  e f f e c t .  

R e p l e v i n  p r o c e d u r e  is o n l y  a v a i l a b l e  to s t a y  a n  i l l e g a l  

d i s t r e s s .  

Remed ies  o f  t h e  t h i r d  p a r t y  

2 .71 .  A t h i r d  p a r t y  a g g r i e v e d  i n  a d i s t r e s s  h a s  

o n l y  s l i g h t l y  more e x t e n s i v e  r e m e d i e s  t h a n  t h e  t e n a n t .  

I f  t h e  d i s t r a i n o r  t a k e s ,  OK t h r e a t e n s  t o  t a k e ,  h i s  

g o o d s  wh ich  a re  e l i g i b l e  f o r  p r i v i l e g e  u n d e r  t h e  Law o f  

1 6 8  B e n n e t t  v. B a y e s  (1860)  5 H .  & N. 391.  
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D i s t r e s s  Amendment A c t  1908, he  c a n  a c t i v a t e  t h e  

p r i v i l e g e  by s e r v i n g  t h e  a p p r o p r i a t e  d e c l a r a t i o n  and  

i n v e n t o r y .  1 7 0  I f  t h e  d i s t r a i n o r  t h e n  l e v i e s ,  o r  
p r o c e e d s  w i t h  a d i s t r e s s ,  on t h o s e  g o o d s ,  t h e  d i s t r e s s  

is i l l e g a l ,  and t h e  owner may a p p l y  to  a j u s t i ce  o f  t h e  

p e a c e  f o r  r e s t o r a t i o n  o f  t h o s e  g o o d s .  17' I n  a d d i t i o n ,  

t h e  owner o f  g o o d s ,  OK a n y  p e r s o n  h a v i n g  t h e  e n j o y m e n t  

and u s e  of them,  c a n  claim damages ,  OK p r o c e e d  i n  

r e p l e v i n ,  w h e r e v e r  t h e  t e n a n t  c o u l d  h a v e  d o n e  so a s  t h e  

owner o f  t h e  g o o d s .  

2.72 One o b v i o u s  d e f e c t ,  f rom t h e  p o i n t  o f  v i ew o f  

t h e  t h i r d  p a r t y  o w n e r ,  is t h a t  h e  h a s  no remedy a g a i n s t  

a d i s t r a i n o r  who h a s  s o l d  h i s  g o o d s  w i t h  a s t r o n g  

s u s p i c i o n  O K  e v e n  f u l l  knowledge  o f  t h e  t r u e  o w n e r s h i p .  

H e  may h a v e  a remedy a g a i n s t  t h e  t e n a n t ,  b u t  t h e  

e x i s t e n c e  o f  s u c h  a remedy w i l l  n o t  b e  a c e r t a i n t y .  

T h a t  w i l l  d epend  upon t h e  c i r c u m s t a n c e s  u n d e r  which t h e  

g o o d s  a r e  l e f t  on  t h e  d e m i s e d  premises. A t h i r d  p a r t y  
owner is also u n d e r  p r a c t i c a l  d i s a d v a n t a g e s  n o t  u s u a l l y  

s h a r e d  by t h e  t e n a n t .  N e i t h e r  l a n d l o r d  nor t e n a n t  is 
n o r m a l l y  u n d e r  a n y  d u t y  to  n o t i f y  him t h a t  h i s  g o o d s  

h a v e  b e e n ,  or a r e  u n d e r  t h r e a t  o f  b e i n g ,  t a k e n .  T h u s ,  

h e  may b e  d e p r i v e d  o f  a n  o p p o r t u n i t y  to  c la im p r i v i l e g e  

u n d e r  t h e  1908 A c t ,  O K  to p r e v e n t  h i s  o t h e r w i s e  

p r i v i l e g e d  g o o d s  f rom b e i n g  s e i z e d  and s o l d  w i t h o u t  

t race .  H e  w i l l  r a r e l y  b e  i n  a s  good a p o s i t i o n  a s  t h e  

t e n a n t  to  d e t e c t  and p r o v e  i l l e g a l i t i e s  or 
i r r e g u l a r i t i e s  wh ich  c o u l d  e n t i t l e  him t o  i n t e r v e n e ,  or 
a t  l e a s t  claim c o m p e n s a t i o n .  

170 S .  1. 
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S ummar y 

2.73 I t  w i l l  b e  u s e f u l  b r i e f l y  to l ist  t h o s e  
a s p e c t s  o f  r e n t  d i s t r e s s  wh ich  a p p e a r  to b e  
u n s a t i s f a  t o r y  e i t h e r  b e c a u s e  t h e y  a re  now u n f a i r  or 
i n a p p r o p r  a t e ,  or b e c a u s e  t h e y  a re  d e f e c t i v e  i n  l a w .  

I t  is n o t  c l ea r  how f a r  t h e  l a n d l o r d ' s  r i g h t  
to d i s t r a i n  is a f f e c t e d  when t h e  t e n a n t  s t a y s  

i n  p o s s e s s i o n  e n j o y i n g  s t a t u t o r y  s e c u r i t y  o f  
t e n u r e .  

( p a r a g r a p h s  2.4-2.5)  

The p r e s e n t  r u l e s  on  c e r t i f i c a t i o n  o f  
b a i l i f f s  p r o v i d e  i n a d e q u a t e  c o n t r o l  o v e r  t h e  
a u t h o r i s a t i o n  and c o n d u c t  o f  d i s t r a i n i n g  
b a i l i f f s ,  and n o  p r o c e d u r e  for c o m p l a i n t s .  

( p a r a g r a p h s  2.8-2.11)  

I t  is n o t  c lear  w h e t h e r  t h e r e  is a n y  
r e s t r i c t i o n  a s  t o  t h e  l i a b i l i t i e s  wh ich  t h e  
l a n d l o r d  c a n  c a l l  " r e n t " ,  so t h a t  h e  c a n  

d i s t r a i n  to e n f o r c e  them. 
( p a r a g r a p h s  2.14-2.16) 

Modern r e c o g n i t i o n  t h a t  a n  o b l i g a t i o n  to p a y  

r e n t  c a n  b e  m e t  by a t e n a n t ' s  cross-claim h a s  
n o t  p r o v i d e d  a n y  i n d i c a t i o n  w h e t h e r  t h e  
cross-claim c a n  c a n c e l  o u t  t h e  r e n t  claim OK 

o t h e r w i s e  b e  u s e d  by t h e  t e n a n t  to i n h i b i t  or 
h a l t  t h e  d i s t r e s s  process. 

( p a r a g r a p h s  2.17-2.19)  

The d i s t i n c t i o n s  b e t w e e n  i l l e g a l ,  i r r e g u l a r  
and e x c e s s i v e  d i s t r e s s  t e n d  to  b e  d i f f i c u l t  
t o  u n d e r s t a n d ,  and to j u s t i f y .  

( p a r a g r a p h s  2.66-2.70)  
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R e p l e v i n  is a n  i n f l e x i b l e  remedy, a v a i l a b l e  

o n l y  when i t  is a l l e g e d  t h a t  t h e  d i s t r e s s  is 
i l l e g a l ,  and a l w a y s  r e q u i r i n g  f u l l  s e c u r i t y  
pending  t r i a l ,  r e g a r d l e s s  o f  meri ts  or 
background.  

( p a r a g r a p h s  2.20-2.22 and 2.24) 

I t  is u n h e l p f u l  t o  p r o h i b i t  t h e  a p p l i c a t i o n  
o f  s u r p l u s  p r o c e e d s  of s a l e  t o  meet any  

a r r e a r s  a c c r u i n g  a f t e r  t h e  l e v y .  
( p a r a g r a p h  2.25) 

The remedy may o f t e n  be  e x e r c i s e d  a g a i n s t  
t e n a n t s  who a r e  n o t  even aware o f  i t s  
e x i s t e n c e ,  l e t  a l o n e  i t s  d e t a i l e d  r u l e s .  

( p a r a g r a p h  2.27) 

A l a n d l o r d  c a n  u s u a l l y  l e v y  d i s t r e s s  w i t h o u t  
g i v i n g  any advance  warning to t h e  t e n a n t ;  
even when advance  warning would n o t  p r e j u d i c e  
t h e  e f f e c t i v e n e s s  of t h e  remedy. 

( p a r a g r a p h  2.27) 

(10) With some e x c e p t i o n s ,  t h e  remedy c a n  be  used 
w i t h o u t  t h e r e  b e i n g  any  p r i o r  j u d i c i a l  
c o n s i d e r a t i o n  o f  t h e  v a l i d i t y  of t h e  c l a i m ,  
or o f  a n y  o t h e r  meri ts .  

,-.. ( p a r a g r a p h  2.27) 

(11) There  is d o u b t  whether  v e h i c l e s  parked  i n  a 
p r i v a t e  s t r ee t  or car  p a r k  by a t e n a n t e d  
b u i l d i n g  are  p r o p e r l y  a v a i l a b l e  f o r  d i s t r e s s .  

( p a r a g r a p h  2.33) 

( 1 2 )  I t  may b e  q u e s t i o n e d  whether  a l a n d l o r d  
s h o u l d  be  a b l e  to  t ake  a t h i r d  p a r t y ' s  goods ,  
even knowingly,  to s a t i s f y  a d e b t  owed by t h e  
t e n a n t .  

( p a r a g r a p h  2.32) 
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( 1 3 )  The  p r i v i l e g e  f o r  t h i r d  p a r t y  g o o d s  u n d e r  t h e  

D i s t r e s s  f o r  R e n t  Amendment A c t  1908 is 
s u b j e c t  t o  e x c e p t i o n s  wh ich  may b e  
c o n s i d e r e d  i n a p p r o p r i a t e .  I t  demands 
p o s i t i v e  a c t i o n s  f r o m  t h e  a f f e c t e d  o w n e r ,  
w h i l e  n o t  o b l i g i n g  e i t h e r  l a n d l o r d  or t e n a n t  
to report  t h e  j e o p a r d y  o f  h i s  g o o d s .  

( p a r a g r a p h s  2 . 4 4  ( v ) ,  2 . 4 5 )  

(14) G e n e r a l l y ,  t h e r e  a r e  so many e x c e p t i o n s  t o  
t h e  b a s i c  r u l e  a l l o w i n g  a l l  g o o d s  on  t h e  
premises to  b e  s e i z e d ,  t h a t  c e r t a i n t y  w i l l  

o f t e n  n o t  b e  a c h i e v e d .  
( p a r a g r a p h s  2 . 3 6 - 2 . 4 5 )  

(15)  Many o f  t h e  r u l e s  e x e m p t i n g  g o o d s  f rom 
d i s t r e s s  e i t h e r  c o n d i t i o n a l l y  or a b s o l u t e l y  
c o n t a i n  a m b i g u i t i e s  and  u n c e r t a i n t i e s .  

( p a r a g r a p h s  2 . 3 6 - 2 . 4 5 )  

( 1 6 )  Many o f  them a r e  s e r i o u s l y  o u t - o f - d a t e ,  

e i t h e r  b e c a u s e  t h e y  a re  i n h e r e n t l y  
i n a p p r o p r i a t e  to  modern c o n d i t i o n s  or b e c a u s e  
t h e y  h a v e  n o t  b e e n  m o d i f i e d  to  m a i n t a i n  t h e i r  
o r i g i n a l  p u r p o s e s .  

( p a r a g r a p h s  2 . 3 6 - 2 . 4 5 )  

( 1 7 )  The h o u r s  d u r i n g  wh ich  d i s t r e s s  may ?e l e v i e d  
a re  n o t  n e c e s s a r i l y  t h e  most r e a s o n a b l e .  

( p a r a g r a p h  2 . 4 6 )  

(18) The  r u l e s  g o v e r n i n g  l a w f u l  e n t r y  by t h e  
l a n d l o r d  a r e  v e r y  numerous  w i t h o u t  
i l l u s t r a t i n g  a n y  u n d e r  l y i n g  p r i n c i p l e .  

( p a r a g r a p h s  2 . 4 8 - 2 . 4 9 )  
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( 1 9 )  As t h e r e  seems t o  b e  no power to  o v e r r i d e  t h e  
t e n a n t ' s  r e f u s a l  o f  e n t r y ,  t h e  remedy c o u l d  

b e  r e d u c e d ,  i n  p rac t ice ,  to o n e  e x e r c i s a b l e  
o n l y  w i t h  t h e  t e n a n t ' s  c o n s e n t .  

( p a r a g r a p h  2 .49 )  

( 2 0 )  Walk ing  p o s s e s s i o n  a g r e e m e n t s  u n d o u b t e d l y  
m i n i m i s e  t h e  i n c o n v e n i e n c e  o f  d i s t r e s s e s ,  b u t  
a s  t h i n g s  s t a n d  t h e y  may i m p a i r  t h e  
l a n d l o r d ' s  power t o  s e l l  d i s t r a i n e d  g o o d s .  

( p a r a g r a p h s  2.53-2.54)  

( 2 1 )  The r e q u i r e m e n t  to a t t a c h  a n  i n v e n t o r y  to  a 
n o t i c e  o f  d i s t r e s s  is a p p a r e n t l y  s a t  

v a g u e ,  g e n e r a l  d e s c r i p t i o n s  wh ich  
s e r v e  l i t t l e  u s e f u l  p u r p o s e  b u t  
e f f e c t i v e l y  e n c o u r a g e  e x c e s s i v e  d i s t  

s f i e d  by 
p r o b a b l y  

i n s t e a d  

a i n i n g .  
( p a r a g r a p h  2 . 5 5 )  

( 2 2 )  The l a n d l o r d ' s  power to c o n f e r  t i t l e  to 
d i s t r a i n e d  g o o d s  on a p u r c h a s e r  is  c r e a t e d  

almost by d e f a u l t  and is i n s u f f i c i e n t l y  
d e f i n e d  . 

( p a r a g r a p h  2 .59 )  

( 2 3 )  T h e r e  is l i t t l e  p o i n t  i n  r e t a i n i n g  r e s c o u s  
and p o u n d b r e a c h  a s  sepa ra t e  wrongs  i n  c i v i  
or c r i m i n a l  law. 

( p a r a g r a p h  2 .63  

( 2 4 )  P r e s c r i b i n g  p e n a l  damages  i n  r e s p e c t  of t h o s e  
w r o n g s ,  w i t h o u t  a n y  e l e m e n t  of d i s c r e t i o n ,  
d o e s  n o t  c o n f o r m  w i t h  modern p r a c t i c e .  

( p a r a g r a p h  2 .64 )  
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PART I11 

SOCIAL AND ECONOMIC ARGUMENTS 

3.1 The question of whether d i s t r e s s  for rent  
should be modified, or indeed retained a t  a l l ,  has been 
argued by some on grounds qu i t e  separate  from i t s  l ega l  

i n t r i c a c i e s  and inadequacies. I n  view of t h i s  debate,  
we do not consider t ha t  the case for law reform can 
properly be considered on l ega l  grounds i n  i so la t ion .  
I n  t h i s  pa r t  of the Working Paper we consider the 
soc ia l  and economic arguments for and against  the 
continued a v a i l a b i l i t y  of d i s t r e s s  a s  a remedy for 
landlords.  Elsewhere, we ask for views on changes i n  
the l ega l  ru l e s  for technical  and p r a c t i c a l  reasons. 
Equally, we should welcome comments from readers who 
favour, or oppose, changes i n  the law on soc ia l  and 
economic grounds. 

How Widespread is the Use of Distress?  

3.2 To some exten t ,  s u c h  recommendations a s  we 
may make concerning the reform of .  d i s t r e s s  m u s t  depend 
upon the extent  t o  w h i c h  it is s t i l l  used a s  a remedy. 

1 A s  has  been mentioned e a r l i e r  i n  t h i s  Working Paper, 
p r iva te  landlords of r e s iden t i a l  property make l i t t l e  

1 See supra,  para.  2.29. 



a c t u a l  u s e  of d i s t r e s s .  I t  was s u g g e s t e d  to u s  i n  t h e  
c o u r s e  o f  c o n s u l t a t i o n  d u r i n g  t h e  p r e p a r a t i o n  of o u r  
I n t e r i m  Report on  Dis t ress  t h a t ,  b e c a u s e  t h e  l a n d l o r d  
of a p r o t e c t e d  t e n a n c y  h a s  t o  g e t  a c o u r t  o r d e r  b e f o r e  
l e v y i n g  d i s t r e s s , 2  s u c h  a l a n d l o r d  is more l i k e l y  to 
seek a p o s s e s s i o n  o r d e r ,  a mere o r d e r  p e r m i t t i n g  
d i s t r a i n t  n o t  b e i n g  w o r t h  t h e  t r o u b l e  and e x p e n s e  of 
c o u r t  p r o c e e d i n g s . 3  T h i s  a p p a r e n t  p o s i t i o n  may, of 
c o u r s e ,  c o n c e a l  a much more w i d e s p r e a d  u s e  o f  t h e  
t h r e a t  of d i s t r e s s  a s  a means of s e c u r i n g  ~ a y m e n t . ~  We 
would welcome v i e w s  and  e v i d e n c e  a s  t o  w h e t h e r  or n o t  
t h i s  is t h e  case. 

3 . 3  S t a t i s t i c s  p u b l i s h e d  by t h e  A u d i t  Commission 
for Local A u t h o r i t i e s  i n  E n g l a n d  and Wales i n  t h e i r  
r e c e n t  r e p o r t  on  c o u n c i l  h o u s e  r e n t  a r r e a r s 5  i n d i c a t e  
t h a t  t h e  f r e q u e n c y  w i t h  wh ich  loca l  a u t h o r i t i e s  h a v e  
r e s o r t  to d i s t r e s s  v a r i e s  g r e a t l y  be tween  a u t h o r i t i e s .  

6 Most m a k e  n e g l i g i b l e  use o f  i t ,  b u t  o n e  London borough  
used  t h e  remedy on 600 o c c a s i o n s  i n  t h e  y e a r  s u r v e y e d  

2 S e e  R e n t  A c t  1 9 7 7 ,  s.  1 4 7 .  

3 I n  p rac t ice ,  t h e  ou tcome  o f  p o s s e s s i o n  p r o c e e d i n g s  
is f r e q u e n t l y  e f f e c t i v e l y  a n  o r d e r  f o r  payment  o f  
a r r ea r s  and  c u r r e n t  r e n t  wh ich  may or may n o t  b e  
accompan ied  by a s u s p e n d e d  o r d e r  f o r  p o s s e s s i o n .  

4 S e e  i n f r a ,  para.  3.17. 

5 B r i n g i n g  C o u n c i l  T e n a n t s '  Arrears  u n d e r  C o n t r o l  
( H . M . S . O . ,  1 9 8 4 ) .  

6 The report  s u r v e y e d  a l l  London b o r o u g h s  and  
s e l e c t e d  a u t h o r i t i e s  o u t s i d e  London. The report  
d i d  n o t  i d e n t i f y  t h e  a u t h o r i t i e s  c o n c e r n e d .  
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and a n o t h e r  on 451  o c c a s i o n s ,  w h i l s t  one  m e t r o p o l i t a n  

d i s t r i c t  used it 1 , 5 0 0  t imes.7 Some a u t h o r i t i e s  never  
u s e  d i s t r e s s ,  a s  a matter o f  p r i n c i p l e ,  b u t  many r e t a i n  
it as a n  o p t i o n ,  and u s e  it i n  a p p r o p r i a t e ,  i f  
i n f r e q u e n t ,  cases. 8 

3.4 Much of t h e  d i s c u s s i o n  c o n c e r n i n g  t h e  u s e  of 

d i s t r e s s  i n  r e s p e c t  o f  r e s i d e n t i a l  p r e m i s e s  h a s  c e n t r e d  

on i ts  u s e  by l oca l  a u t h o r i t i e s ,  who d o  n o t  need to 
o b t a i n  a c o u r t  o r d e r  b e f o r e  l e v y i n g  d i s t r e s s .  A t t e m p t s  
were made to  i n t r o d u c e  such  a r e q u i r e m e n t  i n t o  t h e  B i l l  

t h a t  became t h e  Housing A c t  1980,’ b u t  were 
s u c c e s s f u l l y  r e s i s t e d  by t h e  Government,  who a r g u e d  
t h a t  n o t h i n g  s h o u l d  a t  t h a t  time b e  done  t o  hamper 
loca l  a u t h o r i t i e s  i n  t h e i r  e f f o r t s  to  r e d u c e  c o u n c i l  
house  r e n t  a r r e a r s . ”  S i n c e  t h e n ,  t h e  l e v e l  o f  a r r e a r s  
h a s  c o n t i n u e d  to r i s e  and c o n t i n u e s  to b e  a major  
s o u r c e  o f  c o n c e r n .  11 

7 

8 

9 

10 

11 

The r e p o r t  d o e s  n o t  m a k e  i t  c l e a r  whether  g o o d s  
were a c t u a l l y  s e i z e d  and s o l d .  

I n  a t e l e p h o n e  s u r v e y  c o n d u c t e d  i n  1978,  S h e l t e r  
found t h a t  o n e  t h i r d  o f  a u t h o r i t i e s  a s k e d  used 
d i s t r e s s :  see I n  Distress  o v e r  Rent :  A S h e l t e r  
report o n  d i s t r a i n t  ( 1 9 7 8 ) .  Duncan and Kirby  
( P r e v e n t i n g  Rent  Arrears (H.M.S.O., 1 9 8 3 ) )  found 
t h a t  a lower P r o p o r t i o n  o f  t h e i r  sample 
a u t h o r i t i e s  ( 5  o u t - o f  -30) used  d i s t r e s s .  

A c l a u s e  to t h i s  e f f e c t  d i d ,  however ,  a p p e a r  i n  
t h e  Housing B i l l  1979,  a measure promulga ted  by 
t h e  t h e n  Labour Government.  

S e e  Hansard  (H.L.) ,  30 J u n e  1980,  v o l .  411, cols. 
205-210. 

Arrears now s t a n d  a t  5 .7% of t o t a l  c o l l e c t a b l e  
r e n t s :  see Hansard  ( H . C . ) ,  1 9  F e b r u a r y  1986,  V o l .  
92,  cols. 221-258. 



3 .5  We have no firm evidence concerning the 
frequency of the use of d i s t r e s s  against  business 
tenants.  We do know, however, tha t  the remedy is 
regular ly  used against  business tenants ,  and indeed we 
have heard complaints of i r r e g u l a r i t i e s  i n  such cases.  
There are  a t  present some 800 ce r t i f i ca t ed  b a i l i f f s  i n  
England and Wales, and some ac t ive ly  and regular ly  
advert ise  for the business of landlords of commercial 
and indus t r i a l  premises. We are  aware t h a t ,  while it 
used to  be the case tha t  landlords sought fo r f e i tu re  a s  
the i r  primary remedy, changes i n  the market for some 
types of business property have made the recovery of 
possession una t t rac t ive .  Landlords have therefore  
concentrated on t h e  recovery of ren t ,  e i ther  by act ion 
or d i s t r e s s .  We should welcome evidence a s  t o  the 
extent of i ts  use by landlords of t h i s  type of 
property,12 including d e t a i l s  of typ ica l  s u m s  for w h i c h  

d i s t r e s s  is levied,  and pa r t i cu la r s  of the frequency 
w i t h  which the remedy proves successful ( e i the r  before 
or a f t e r  the sa l e  of the goods se ized) .  

The Case for Dis t ra in t  

3.6 I t  has been argued tha t  landlords (whether 

they be landlords of business or of r e s iden t i a l  
p roper t ies )  are  pecul iar ly  vulnerable c red i to r s  and 
therefore  deserve the ex t ra  protect ion afforded by 
spec ia l  remedies such as  d i s t r e s s .  l3 The debts they 

1 2  I t  w i l l  be appreciated tha t  many loca l  au tho r i t i e s  
are  landlords of business premises. 

1 3  See, e.g. ,  para. 18 of the Interim Report. 
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are  owed - p r i m a r i l y  r e n t  - accrue r e g u l a r l y  by t h e  
mere p a s s a g e  o f  time. U n l i k e  most o t h e r  c r e d i t o r s ,  a 
l a n d l o r d  c a n n o t  e a s i l y  w i t h h o l d  or withdraw t h e  
" s e r v i c e "  he  is p r o v i d i n g ,  b u t  m u s t  u n d e r t a k e  
p o s s e s s i o n  p r o c e e d i n g s  to remove t h e  t e n a n t .  Not o n l y  
may such  p r o c e e d i n g s  p r o v e  t o  b e  c o s t l y  and p r o t r a c t e d  

b u t  t h e y  may a lso f a i l  t o  a c h i e v e  t h e  d e s i r e d  r e s u l t .  
Even i f  t h e  l a n d l o r d  is g r a n t e d  a n  order for p o s s e s s i o n  
and s u c c e e d s  i n  e n f o r c i n g  i t  he  may - depending  upon 
t h e  p r e v a i l i n g  marke t  c o n d i t i o n s  - be  u n a b l e  t o  r e l e t  

t h e  p r o p e r t y  and so s u f f e r  f u r t h e r  f i n a n c i a l  loss. I f  
t h e  l a n d l o r d  is a loca l  a u t h o r i t y ,  e v i c t i o n  of a 

r e s i d e n t i a l  t e n a n t  may make t h a t  p e r s o n  "homeless"  and 
so g i v e  r i s e  to  a d u t y  on t h e  p a r t  o f  t h e  a u t h o r i t y  t o  

14 r e h o u s e  t h e  former t e n a n t .  

3 .7  Distress  is a f a s t ,  s i m p l e  and e f f e c t i v e  way 
to secure t h e  payment o f  a r r e a r s  by t e n a n t s  who have 
t h e  a b i l i t y  to pay b u t  who w i l f u l l y  r e f u s e  to  d o  so. 

14 See  Housing A c t  1985,  P a r t  111. The Code o f  
Guidance on h o m e l e s s n e s s  i s s u e d  by t h e  S e c r e t a r y  
o f  S t a t e  f o r  t h e  Environment  s t a t e s  ( i n  p a r a .  
2 .15)  t h a t  a p e r s o n  who loses  h i s  or h e r  home 
" b e c a u s e  o f  w i l f u l  and p e r s i s t e n t  r e f u s a l  t o  pay 
r e n t ,  would i n  most cases b e  r e g a r d e d  a s  having  
become homeless  i n t e n t  i o n a l l y "  , p r o v i d e d  t h e  
p e r s o n  i n  q u e s t i o n  had f u l l  knowledge o f  t h e  
l i k e l y  c o n s e q u e n c e s  o f  a r r e a r s .  I t  g o e s  on to 
s t a t e ,  however, t h a t  r e n t  a r r e a r s  c a u s e d  by " r ea l  
p e r s o n a l  or f i n a n c i a l  d i f f i c u l t i e s "  which l e a d  to 
t h e  loss of a home s h o u l d  n o t  be  t r e a t e d  as  cases 
o f  i n t e n t i o n a l  h o m e l e s s n e s s .  Local hous ing  
a u t h o r i t i e s  a re  o b l i g e d  to  have r e g a r d  t o  t h e  
S e c r e t a r y  o f  S t a t e ' s  g u i d a n c e  ( s .  7 1  o f  t h e  1985 
A c t ) .  b u t  thev , .a re .  n o t  bound to f o l l o w  it i n  a l l  . .  
cases (see D e  F a l c o  v. Crawley B.C. [1980]  Q.B. 
460,  4 7 7 - 4 7 8 , ~  Lord Denning M.R.). 
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( a )  Speed of  r e l i e f  

/ 

3 . 8  Distress, i t  is a r g u e d ,  a f f o r d s  f a s t  r e l i e f  
to  t h e  l a n d l o r d :  a s  e x p l a i n e d  above ,  no warning need be  
g i v e n  to  t h e  t e n a n t  b e f o r e  goods  a r e  s e i z e d ,  and t h e  
l a n d l o r d  may proceed  to s e l l  t h e  g o o d s  a f t e r  f i v e  d a y s .  
Speed is p a r t i c u l a r l y  i m p o r t a n t  i f  t h e  l a n d l o r d  f e a r s  
t h a t  t h e  t e n a n t  is l i k e l y  to abscond,  be  d e c l a r e d  
b a n k r u p t  o r ,  i n  t h e  case o f  a c o r p o r a t e  t e n a n t ,  g o  i n t o  

l i q u i d a t i o n .  Speed o f  r e c o v e r y  is a l s o  i m p o r t a n t  to 
t h e  cash- f low o f  t h e  l a n d l o r d  company. 

( b )  S i m p l i c i t y  o f  p r o c e d u r e  

3 . 9  I t  is s i m p l e  i n  t e r m s  o f  p r o c e d u r e  and even 
t h e  l aw ' s  c o m p l e x i t i e s  need n o t  unduly t r o u b l e  t h e  
l a n d l o r d  i f  a r e p u t a b l e  f i r m  of c e r t i f i c a t e d  b a i l i f f s  
is engaged.  I t  is a l so  c h e a p ,  p a r t i c u l a r l y  i f  t h e  
b a i l i f f  is a b l e  to r e c o v e r  h i s  costs from t h e  t e n a n t  
( a s  he  is l e g a l l y  e n t i t l e d  to d o ) .  The l a n d l o r d  d o e s  
n o t  have t o  d e v o t e  r e s o u r c e s  to  t h e  p r e p a r a t i o n  of 
l i t i g a t i o n  or to a p p e a r a n c e s  i n  c o u r t .  I n  a d d i t i o n ,  no 
costs a r e  imposed on t h e  p u b l i c  p u r s e  i n  cases where 
t h e  l a n d l o r d  is e n t i t l e d  t o  d i s t r a i n  w i t h o u t  a cour t  
o r d e r .  15 

1 5  However, where b a i l i f f s  d i s t r a i n  upon e s s e n t i a l  
household  items, such a s  cooking  and h e a t i n g  
f a c i l i t i e s ,  t h e  t e n a n t  may b e  e n t i t l e d  to 
s u p p l e m e n t a r y  b e n e f i t  to p u r c h a s e  r e p l a c e m e n t s :  
see Supplementary  B e n e f i t s  ( S i n g l e  Payments)  
R e g u l a t i o n s  1981,  S.I. 1981/1528. Thus,  an 
i n d i r e c t  burden  may b e  p l a c e d  on p u b l i c  money. 
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(c)  E f f e c t i v e n e s s  

3.10 Distress  is a l so  a n  e f f e c t i v e  remedy:  o f t e n  
t h e  mere t h r e a t  o f  d i s t r a i n t  is s u f f i c i e n t  to s e c u r e  
payment  and  e v e n  i f  g o o d s  a r e  s e i z e d  payment  is 
f r e q u e n t l y  f o r t h c o m i n g  b e f o r e  t h e  a d d i t i o n a l  costs 
e n t a i l e d  i n  s e l l i n g  them a re  i n c u r r e d .  I t  c a n  a l s o  
p r e v e n t  t h e  a c c r u a l  of f u r t h e r  a r r e a r s ,  by a c t i n g  as a 
d e t e r r e n t  to f u r t h e r  d e f a u l t .  

3 .11  On t h e s e  g r o u n d s ,  many would a r g u e  t h a t  
d i s t r e s s  is a n  i n d i s p e n s a b l e  remedy f o r  l a n d l o r d s .  
Some would add to t h i s  t h e  c a v e a t  t h a t  a d e q u a t e  c o n t r o l  
mus t  b e  m a i n t a i n e d  o v e r  t h e  c i r c u m s t a n c e s  and manner i n  

17 wh ich  d i s t r e s s  is u s e d .  

1 6  S e e  t h e  s t a t i s t i c s  p r o v i d e d  by t h e  A s s o c i a t i o n  o f  
C e r t i f i c a t e d  B a i l i f f s  q u o t e d  i n  t h e  I n t e r i m  
Report, a t  p. 20. S e e  a l so  Duncan and  K i r b y ,  
P r e v e n t i n g  R e n t  Arrears ( H . M . S . O .  , 1 9 8 3 )  a t  p a r a .  
5 .58.  

1 7  The A s s o c i a t i o n  of D i s t r i c t  C o u n c i l s  h a s  p r e p a r e d  
g u i d e l i n e s  f o r  t h e  u s e  o f  d i s t r a i n t  i n  respect o f  
c o u n c i l  h o u s e  t e n a n c i e s  (A.D.C.  C i r c u l a r  N o .  
1 9 8 0 / 2 0 4 ) .  Under t h e  g u i d e l i n e s ,  t h e  A s s o c i a t i o n  
recommends t h a t  d i s t r e s s  s h o u l d  n o t  b e  u s e d  a s  a n  
e a r l y  s t a g e ,  or e v e n  a r o u t i n e  s t a g e ,  i n  a r r e a r s  
c o n t r o l ,  b u t  o n l y  i f  i t  is r e a s o n a b l y  c lear  t h a t  
t h e  t e n a n t  i n  q u e s t i o n  h a s  e i t h e r  t h e  a b i l i t y  to 
p a y  or h a s  s u f f i c i e n t  n o n - e s s e n t i a l  g o o d s  wh ich  
may b e  s e i z e d  to meet t h e  d e b t .  The g u i d e l i n e s  
(see n o t e  11) recommend t h a t  a c o u n c i l  o f f i c e r  
accompany b a i l i f f s  i f  t h e r e  is d o u b t  a s  to t h e  
r e c t i t u d e  o f  t h e i r  me thods .  For j u d i c i a l  c o n t r o l  
o v e r  b a i l i f f s  t h r o u g h  t h e  c e r t i f i c a t i o n  p r o c e d u r e ,  
see i n f F a ,  par,?.. 4,.40 e t  seq. 
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The Case a g a i n s t  D i s t r a i n t  

3 .12  Some m a i n t a i n  t h a t  d i s t r e s s  is wrong i n  
p r i n c i p l e ,  a r g u i n g  t h a t  i t  is a b r u t a l  remedy,  l a c k i n g  
j u d i c i a l  c o n t r o l  and w h o l l y  o u t  o f  place i n  a modern 
l e g a l  s y s t e m .  A s t u d y  c o n d u c t e d  on  b e h a l f  o f  t h e  
D e p a r t m e n t  o f  t h e  E n v i r o n m e n t 1 8  r e p o r t e d  t h a t  some 
loca l  h o u s i n g  a u t h o r i t i e s  r e j e c t e d  t h e  u s e  o f  d i s t r a i n t  

' I . . .  on p r i n c i p l e  a s  a n  a r c h a i c  m e d i e v a l  r e l i c ,  
o u t  o f  p l a c e  i n  t w e n t i e t h  c e n t u r y  h o u s i n g  
management . . . * ' 1 9  

3 .13  A number o f  a r g u m e n t s  h a v e  b e e n  advanced  to 
s u p p o r t  t h e  c o n t e n t i o n  t h a t  d i s t r e s s  is o u t d a t e d .  
F i r s t ,  i t  is a r g u e d ,  " s e l f - h e l p "  r e m e d i e s  s h o u l d  b e  
d i s c o u r a g e d  a s  a mat te r  o f  p r i n c i p l e ,  s i n c e  i t  g i v e s  
t h e  a d v a n t a g e  to " m i g h t "  r a t h e r  t h a n  " r i g h t " .  O t h e r  
" s e l f - h e l p "  r e m e d i e s  h a v e  b e e n  c u r t a i l e d :  f o r  e x a m p l e ,  
t h e  r i g h t s  o f  l a n d o w n e r s  t o  e v i c t  t respassers  were more 
p r e c i s e l y  l i m i t e d  by s e c t i o n  6 o f  t h e  C r i m i n a l  Law A c t  

1 9 7 7 .  S e c o n d ,  it is a r g u e d  t h a t  d i s t r e s s  d o e s  n o t  
a c c o r d  w i t h  t h e  modern r e a l i z a t i o n  t h a t  it is 
c o m p a r a t i v e l y  ra re  f o r  d o m e s t i c  d e b t  to b e  c a u s e d  by 
e x t r a v a g a n c e  or d e l i b e r a t e  non-payment by t h e  d e b t o r ,  
b u t  is u s u a l l y  t h e  r e s u l t  of l o w  income c o u p l e d  w i t h  
poor management of scarce r e s o u r c e s ,  or is b r o u g h t  
a b o u t  by f i n a n c i a l  c r i s e s ,  s u c h  a s  mar i ta l  b reakdown,  

18 - Duncan and K i r b y ,  P r e v e n t i n g  R e n t  Arrears 
(H.M.S.O. ,  1 9 8 3 ) .  

1 9  I b i d . ,  para.  5 . 5 7 .  
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s i c k n e s s  or unemployment.  2o T h i r d ,  d i s t r e s s  is o u t  o f  
s t e p  w i t h  modern l e g i s l a t i o n  aimed a t  p r o t e c t i n g  
t e n a n t s  and d e b t o r s  from h a r a s s m e n t .  21 F o u r t h ,  i t  
g i v e s  no o p p o r t u n i t y  f o r  a j u d i c i a l l y  s a n c t i o n e d  
agreement  f o r  t h e  repayment  o f  a r r e a r s .  22 The courts  
a l so  h a v e  c e r t a i n  powers  to  a d j o u r n  p r o c e e d i n g s  or 
p o s t p o n e  e x e c u t i o n  where a mor tgagee  is s u i n g  f o r  
p o s s e s s i o n  o f  mortgaged p r o p e r t y .  23 Thus  i t  is 
p a r t i c u l a r l y  u n f a i r  to t h e  t e n a n t  whose f i n a n c i a l  
d i f f i c u l t i e s  are  t e m p o r a r y  and who, g i v e n  t i m e ,  would 
b e  a b l e  to pay  o f f  t h e  a r r e a r s .  

/ 

( a )  I n t r u s i v e n e s s  

3.14 One argument  r a i s e d  a g a i n s t  d i s t r e s s  is t h a t  
t h e  p r o c e s s  o f  e n t e r i n g  a p e r s o n ' s  home and removing,  
or t h r e a t e n i n g  to  remove, p e r s o n a l  p o s s e s s i o n s  is, to 
p u t  i t  m i l d l y ,  d i s t a s t e f u l ,  and s h o u l d  n o t  b e  t o l e r a t e d  
i n  modern s o c i e t y .  I t  is f u r t h e r  a r g u e d  t h a t  t h e  

20 

21 

22 

23 

S e e ,  f o r  example ,  A l p r e n ,  The C a u s e s  o f  S e r i o u s  
Rent  Arrears,  p u b l i s h e d  by Housing C e n t r e  T r u s t  
( 1 9 7 6 ) ;  Behind  w i t h  t h e  R e n t ,  N a t i o n a l  Consumer 
C o u n c i l  (1976)  : Duncan and K i r b y ,  P r e v e n t i n g  Rent  
Arrears ( H . M . S . O . ,  1 9 8 3 ) .  

S e e ,  e .g .  , P r o t e c t i o n  from E v i c t i o n  A c t  1977;  
A d m i n i s t r a t i o n  o f  J u s t i c e  A c t  1970,  s. 40 .  

An example o f  s u c h  a n  agreement  is a n  
a d m i n i s t r a t i o n  o r d e r  made by a County C o u r t  j u d g e  
or R e g i s t r a r :  see County C o u r t s  A c t  1984,  ss. 
112-117 and County C o u r t  R u l e s ,  0. 39. 

A d m i n i s t r a t i o n  o f  J u s t i c e  A c t  1970,  s. 36. 
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i n h e r e n t  u n p l e a s a n t n e s s  o f  t h e  d i s t r e s s  process is 
f r e q u e n t l y  worsened  by o u t r a g e o u s  and  o f t e n  i l l e g a l  
b e h a v i o u r  by b a i l i f f s .  S h e l t e r  r e p o r t e d  a case which 
came to  t h e  i r a t  t e n t  i o n  : 

' I . . .  a h o u s e w i f e  had h e r  h o u s e  r a n s a c k e d  by 
b a i l i f f s  w h i l e  s h e  was o u t .  Mrs. Mann was 
summoned f rom w o r k  by h e r  f o u r t e e n  y e a r  o l d  s i s t e r  
s a y i n g  t h a t  men had b r o k e n  i n t o  h e r  home. When 
s h e  r e t u r n e d  s h e  found  h e r  who le  h o u s e  t u r n e d  
u p s i d e  down and a w a l l  u n i t  wrenched  from i ts  
f i t t i n g s .  Wall l amps  had b e e n  smashed i n  t h e  
p r o c e s s  and p e r s o n a l  o r n a m e n t s  dumped a l l  o v e r  t h e  
f l o o r .  The b r e a k - i n  had b e e n  by b a i l i f f s  ... 
i n s t r u c t e d  by t h e  ... C o u n c i l .  They had p i c k e d  
t h e  f r o n t  door lock to  g e t  i n  ( i l l e g a l l y )  and t o  
r e c o v e r  h e r  f u r n i t u r e  a n o t h e r  €60 was b e i n g  
demanded ... A s i m i l a r  s i t u a t i o n  arose i n  
C a l d e r d a l e ,  where  a f a m i l y  who had a l r e a d y  c l e a r e d  
o f f  t h e i r  a r r e a r s  n e v e r t h e l e s s  had t h e i r  f u r n i t u r e  
t a k e n  away by b a i l i f f s  who employed a l o c k s m i t h  to  
b r e a k  i n t o  t h e i r  h o u s e  w h i l e  t h e y  were a t  w o r k .  
T h e i r  f u r n i t u r e  w i l l  now o n l y  b e  r e t u r n e d  i f  t h e y  
pay  E56 costs .  T h i s  p u b l i c  a c t i o n  by t h e  b a i l i f f s  
was v e r y  h u m i l i a t i n g  f o r  t h e  c h i l d r e n .  The f a m i l y  
is now a t t e m p t i a n g  t o  sue,  t h o u g h  l e g a l  costs a r e  
a g a i n  a d e t e r r e n t .  "24 

Such c r i t i c i sms  a p p l y  p a r t i c u l a r l y  t o  t h e  u s e  o f  
d i s t r e s s  a g a i n s t  r e s i d e n t i a l  t e n a n t s ,  b u t  b u s i n e s s  
t e n a n t s  h a v e  b e e n  t h e  v i c t i m s  o f  o p p r e s s i v e  b e h a v i o u r  
on t h e  p a r t  o f  b a i l i f f s .  

3 .15  I t  h a s  a l so  been  c l a i m e d 2 5  t h a t  l a n d l o r d s  a r e  
a p t  to h a v e  r e s o r t  to d i s t r a i n t  when t h e  a r r e a r s  a r e  
c o m p a r a t i v e l y  l o w .  I n d e e d ,  it h a s  been  s u g g e s t e d  26 

24 I n  Distress o v e r  R e n t  ( S h e l t e r ,  1 9 7 8 ) ,  p.  10.  

25 S e e ,  e . g . ,  I n  Dis t ress  o v e r  R e n t  ( S h e l t e r ,  1 9 7 8 ) .  

26 Duncan and K i r b y ,  P r e v e n t i n g  R e n t  Ar rea r s  
(H.M.S.O., 1 9 8 3 ) ,  para .  5 .58 .  
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t h a t ,  f o r  loca l  a u t h o r i t i e s ,  it is e s s e n t i a l  t h a t  when 
d i s t r a i n t  is used a g a i n s t  r e s i d e n t i a l  t e n a n t s  t h e  
a r r e a r s  b e  less t h a n  €100 because  t h e r e  is l i t t l e  
c h a n c e  o f  f i n d i n g  g o o d s  w o r t h  more t h a n  t h a t  on t h e  

p r e m i s e s .  A l s o ,  it is a r g u a b l e  t h a t  i t  is uneconomic 
f o r  l a n d l o r d s  to  p u r s u e  small d e b t s  t h r o u g h  t h e  c o u r t s ,  
so t h e i r  o n l y  chance  of r e c o v e r i n g  a r r e a r s  is t h r o u g h  
d i s t r a i n t .  The  problems of r e c o v e r i n g  s m a l l  d e b t s  

a re ,  however, f a c e d  by a l l  b u s i n e s s e s ,  and t h e  s t r e n g t h  
of t h e s e  a rguments  would seem t o  depend upon t h e  

a rguments  o u t l i n e d  above27 t h a t  l a n d l o r d s  d e s e r v e  
g r e a t e r  p r o t e c t i o n  t h a n  o t h e r  c r e d i t o r s .  W e  would 
welcome views  a s  to  whether  t h e r e  s h o u l d  be  a minimum 
sum f o r  a r r e a r s  imposed, below which i t  w o u l d  be  
u n l a w f u l  to  d is t r a  i n .  

( b )  Dis t ress  c a u s e s  h a r d s h i p  

3.16 The view h a s  been e x p r e s s e d ,  ,even by t h o s e  
who a d v o c a t e  t h e  u s e  o f  d i s t r a i n t ,  t h a t  t h e  remedy is 
i n a p p r o p p r i a t e  and ,  i n d e e d ,  may be  p o s i t i v e l y  h a r m f u l  
i n  hous ing  management terms i n  cases where a r r e a r s  have  
a r i s e n  t h r o u g h  a g e n u i n e  i n a b i l i t y  to pay.  *' The u s e  
of d i s t r a i n t  i n  such  cases, it h a s  been a r g u e d ,  mere ly  
e x a c e r b a t e s  t h e  t e n a n t ' s  f i n a n c i a l  p roblems and r a r e l y  
y i e l d s  p r o p e r t y  s u f f i c i e n t  to  meet t h e  a r r e a r s .  
However, c r i t i c s  o f  d i s t r e s s  a r g u e  t h a t ,  i n  p r a c t i c e ,  

27 S e e  s u p r a ,  p a r a .  3.6. 

28 S e e ,  e .g . ,  M u r r e l l ,  "Rent  Arrears:  you have to b e  
c r u e l  to b e  k i n d " ,  M u n i c i p a l  and P u b l i c  S e r v i c e s  
J o u r n a l ,  9 December 1977,  a t  pp.  1244-1245. 
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i ts  u s e  h a s  n o t  b e e n  c o n f i n e d  to w i l f u l  n o n - p a y e r s  and 
t h a t  d i s t r e s s  is o f t e n  l e v i e d  i n  cases o f  g e n u i n e  
h a r d s h i p .  T h e r e  is e v i d e n c e ,  a l b e i t  a n e c d o t a l ,  to 
s u p p o r t  t h i s  c o n t e n t i o n . 2 9  On t h i s  b a s i s  i t  h a s  been  
a r g u e d  t h a t  t h e  power t o  l e v y  d i s t r e s s  s h o u l d  b e  

c o m p l e t e l y  removed f rom l a n d l o r d s ,  a t  l e a s t  i n  r e s p e c t  
o f  r e s i d e n t i a l  p r o p e r t y .  30 

3.17 D i s t r e s s ,  it h a s  f u r t h e r  b e e n  a r g u e d ,  is 
o b j e c t i o n a b l e  b e c a u s e  i t  e f f e c t i v e l y  allows a l a n d l o r d  
to coerce t h e  t e n a n t  i n t o  payment  o f  a r r e a r s  w i t h o u t  
r e g a r d  to  t h e  t e n a n t ' s  means or to t h e  claims o f  o t h e r  
c r e d i t o r s .  I t  is to b e  e x p e c t e d  t h a t  a t e n a n t  f a c e d  
w i t h  t h e  p r o s p e c t  o f  b e i n g  d e p r i v e d  o f  h i s  or h e r  
p e r s o n a l  b e l o n g i n g s  or t h e  r e m o v a l  o f  g o o d s  n e c e s s a r y  
to  t h e  c o n d u c t  o f  h i s  or h e r  b u s i n e s s  w i l l  g o  to  g r e a t  
l e n g t h s  to  p r e v e n t  t h e i r  loss. T h i s  may i n c l u d e  
d e f a u l t i n g  o n  o t h e r  p a y m e n t s  ( s u c h  a s  g a s  or 
e l e c t r i c i t y  b i l l s )  or b o r r o w i n g  money, p e r h a p s  a t  
p u n i t i v e  i n t e r e s t  r a tes .  Distress (or t h e  t h r e a t  of 

i t )  may t h e r e f o r e  worsen  t h e  t e n a n t ' s  f i n a n c i a l  
p o s i t i o n  a n d ,  by p u t t i n g  p r e s s u r e  on  t h e  t e n a n t  to 
s e t t l e  h i s  or h e r  r e n t  a r r e a r s  a t  t h e  e x p e n s e  o f  o t h e r  
f i n a n c i a l  commi tmen t s ,  g i v e s  t h e  l a n d l o r d  a n  a d v a n t a g e  
v i s  a v i s  t h e  t e n a n t ' s  o t h e r  c r e d i t o r s .  I n  cases to  
which s e c t i o n  1 4 7  o f  t h e  R e n t  A c t  1 9 7 7  d o e s  n o t  a p p l y ,  
t h e r e  is n o  j u d i c i a l  c h e c k  p l a c e d  upon i ts  e x e r c i s e  and  
t h e r e f o r e  n o  p r i o r  o p p o r t u n i t y  f o r  t h e  t e n a n t  to 

29 S e e  I n  D i s t r e s s  o v e r  R e n t  ( S h e l t e r ,  1 9 7 8 ) .  

30 I b i d .  
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c h a l l e n g e  t h e  l a n d l o r d ' s  c la im f o r  a r r e a r s  which  may, 
f o r  e x a m p l e ,  h a v e  b e e n  i n f l a t e d  by c l e r i c a l  e r ror  or b e  
t h e  s u b j e c t  o f  a g e n u i n e  d i s p u t e  or m i s u n d e r s t a n d i n g  
b e t w e e n  l a n d l o r d  and t e n a n t .  

(c)  Distress  a g a i n s t  b u s i n e s s  t e n a n t s  

3 . 1 8  The soc i a l  a r g u m e n t s  a g a i n s t  t h e  l e v y i n g  of 
d i s t r e s s  a g a i n s t  b u s i n e s s  t e n a n t s  a r e  p e r h a p s  weaker 

t h a n  t h o s e  a g a i n s t  d i s t r e s s  i n  a r e s i d e n t i a l  c o n t e x t .  
T h e r e  is a g e n e r a l  f e e l i n g  t h a t  r e n t  a r r ea r s ,  l i k e  

o t h e r  b u s i n e s s  d e b t s ,  a re  s i m p l y  o n e  o f  t h e  r i s k s  r u n  
when s e t t i n g  up  i n  b u s i n e s s  and  t h a t  a l a n d l o r d  is 
e n t i t l e d  to pro tec t  h i s  own i n t e r e s t s  a s  b e s t  h e  c a n  i f  
h i s  t e n a n t  d e f a u l t s .  D i s t r e s s  a g a i n s t  b u s i n e s s  t e n a n t s  
c a n ,  however ,  b e  c r i t i c i z e d  on  t h e  s p e c i f i c  g r o u n d  t h a t  
t h e  s e i z u r e  o f  g o o d s  - f o r  e x a m p l e ,  o f f i c e  m a c h i n e s ,  
mach ine  tools,  raw mater ia l s ,  v e h i c l e s  or stock - c o u l d  
i n  many s i t u a t i o n s  p r e c i p i t a t e  t h e  c o l l a p s e  o f  a n  
e n t e r p r i s e ,  by d e n y i n g  i t  t h e  means t o  c o n t i n u e  

t r a d i n g  . 31 

31 The  same may r e s u l t  f rom f o r f e i t u r e .  
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OPTIONS FOR REFORM 

4.1 T h e r e  c a n  b e  l i t t l e  d o u b t  t h a t  t h e  r e m e d y  i n  

i t s  p r e s e n t  f o r m  i s  w h o l l y  u n s a t i s f a c t o r y ,  a n d  t h a t  

some m e a s u r e  of r e f o r m  is l o n g  o v e r d u e .  I t  is n o t  o n l y  

t h a t  so much o f  t h e  p r e s e n t  law is a n c i e n t ,  o b s c u r e ,  

a n d  i n  many w a y s  o u t m o d e d .  T h e r e  a r e  f u n d a m e n t a l  

d e f e c t s ,  a s  w e l l  a s  a r e a s  w h e r e  d i s t r e s s  l a w  h a s  l a g g e d  
b e h i n d  t h e  d e v e l o p m e n t  o f  t h e  g e n e r a l  law,  so t h a t  

r e c o n c i l i a t i o n  b e t w e e n  t h e m  is d i f f i c u l t ,  i f  n o t  

imposs i b l e  . 

4 . 2  N e v e r t h e l e s s ,  i n  j u d g i n g  w h a t  to  d o  a b o u t  

r e f o r m i n g  t h e  law,  i t  is n e c e s s a r y  to  c o n s i d e r  t h e  

c u r r e n t  i m p o r t a n c e  o f  d i s t r e s s ,  a n d  w h a t  r e s o u r c e s  i t  
w o u l d  b e  app ropr i a t e  to d e v o t e  t o  a r e f o r m  p r o j e c t .  
N e c e s s a r i l y ,  t h e  f i r s t  a n d  f u n d a m e n t a l  q u e s t i o n  is 
w h e t h e r  t h e  r e m e d y  s h o u l d  c o n t i n u e  t o  be a v a i l a b l e  a t  

a l l .  T h i s  is a matter more f o r  s o c i a l  a n d  p r a c t i c a l  
j u d g m e n t  t h a n  s o m e t h i n g  d e p e n d e n t  o n  p u r e l y  l e g a l  

c o n s i d e r a t i o n s .  We s h o u l d  b e  i n t e r e s t e d  t o  h a v e  v i e w s  

o n  w h e t h e r  t h e  r e m e d y  s h o u l d  b e  a b o l i s h e d .  H o w e v e r ,  

b e f o r e  t h o s e  m i n d e d  to  s u p p o r t  a b o l i t i o n  f o r m u l a t e  
t h e i r  v i e w s ,  w e  h o p e  t h a t  t h e y  w i l l  c o n s i d e r  t h e  meri ts  
a n d  d r a w b a c k s  o f  t h e  o t h e r  o p t i o n s  c a n v a s s e d  b e l o w ,  

p a r t i c u l a r l y  t h e  p o s s i b i l i t i e s  o f  i m p r o v e m e n t  to t h e  

r e m e d y ,  or d i s c o n t i n u i n g  t h e  u s e  o f  d i s t r e s s  o n l y  i n  

c lasses  of cases w h e r e  i t  seems p a r t i c u l a r l y  

i n a p p r o p r i a t e ,  OK o p e n  to a b u s e .  
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4 . 3  

opt i o n s  : 

(1) 

( 2 )  

( 3 )  

( 4 )  

4 . 4  

We propose t o  c o n s i d e r ,  i n  t u r n ,  f o u r  r e f o r m  

r e s t a t e m e n t  of t h e  e x i s t i n g  law i n  a s i n g l e ,  
modern s t a t u t e ;  

r e c t i f i c a t i o n  o f  t h e  main a reas  o f  c o n c e r n :  

f u n d a m e n t a l  r e f o r m  o f  t h e  remedy a s  a who le ;  

a b o l i t i o n ,  c o m p l e t e  or p a r t i a l .  

(1) A SINGLE STATUTE 

I t  would b e  p o s s i b l e  to p r o v i d e  a modern 
s t a t u t o r y  r e s t a t e m e n t  o f  t h e  who le  o f  t h e  e x i s t i n g  law, 
drawn f r o m  and  r e p l a c i n g  a l l  t h e  f o r m e r  l e g i s l a t i o n  and 
common law o n  t h e  s u b j e c t ,  b u t  w i t h o u t  a l t e r i n g  it i n  
a n y  major way. The a d v a n t a g e s  would b e  t h a t  t h e  l a w  
would b e  eas ie r  to  f i n d ,  and t h e  l a n g u a g e  would b e  

e a s i e r  to u n d e r s t a n d ,  w i t h  some minor  a m b i g u i t i e s  
r e s o l v e d .  However ,  t h e  g r a v e s t  a m b i g u i t i e s ,  d e f e c t s ,  
i n c o n s i s t e n c i e s  and  u n c e r t a i n t i e s  would o n l y  b e  
p e r p e t u a t e d .  I n  v i e w  o f  t h e  r e s o u r c e s  demanded by a n  
u n d e r t a k i n g  of t h i s  s i z e ,  i t  c o u l d  n o t  i n  o u r  v i e w  b e  
j u s t i f i e d .  

( 2 )  REFORMING THE M A I N  AREAS OF CONCERN 

4 . 5  The  s e c o n d  o p t i o n  is to- i d e n t i f y  t h e  most 
t r o u b l e s o m e  i m p e r f e c t i o n s ,  and m a k e  improvemen t s  t h e r e ,  

w i t h o u t  making a n y  c h a n g e s  to  o t h e r  u n s a t i s f a c t o r y  
a reas  o f  less i m m e d i a t e  c o n c e r n .  The  areas  o f  law 
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which  were  n o t  r e f o r m e d  would b e  l e f t  u n t o u c h e d :  t h e y  
would c o n t i n u e  to  b e  found i n  a n c i e n t  s t a t u t e s  and 
common l aw.  I n  e f f e c t ,  t h i s  is t h e  s o l u t i o n  which h a s  
been  c h o s e n  f rom t i m e  to t i m e  i n  t h e  p a s t ,  r e s u l t i n g  i n  
numerous q u i t e  s h o r t  s t a t u t e s  which were  i n t r o d u c e d  to  
r e d r e s s  t h e  i m b a l a n c e s  o r  c h e c k  t h e  a b u s e s  o f  t h e  d a y .  
A l i m i t e d  r e f o r m  e x e r c i s e  o f  t h i s  n a t u r e  would n o t  b e  
a s  demand ing  o f  resources a s  f u n d a m e n t a l  r e f o r m .  I t  

c o u l d  s e r v e  a u s e f u l  p u r p o s e  by r emov ing  t h e  most 

e x t r e m e  p r a c t i c a l  o r  soc ia l  d e f e c t s ,  and ease t h e  
o p e r a t i o n  o f  t h e  remedy.  On t h e  o t h e r  h a n d ,  n o t  o n l y  
would some d e f e c t s  i n  t h e  law r e m a i n ,  b u t  t h e  r u l e s  
would a l so  s t i l l  b e  h a r d  to  f i n d ,  b e c a u s e  t h e  o r i g i n a l  
sources would r e m a i n  u n a l t e r e d .  T h i s  o p t i o n  i s  
d e s i g n e d  to  b e  a p r a c t i c a l  use o f  s u c h  r e s t r i c t e d  
r e s o u r c e s  f o r  law r e f o r m  a s  c a n  r e a s o n a b l y  b e  made 
a v a i l a b l e .  N e c e s s a r i l y ,  t h e r e f o r e ,  i t  m u s t  b e  
r e s t r i c t e d  to  a t t e n d i n g  to  t h e  major b l e m i s h e s  i n  t h e  
c u r r e n t  law r e l a t i n g  t o  d i s t r e s s .  The p a t c h w o r k  e f f e c t  
a c h i e v e d  by s u c h  " f i r s t  a i d "  would b e  less t h a n  
s a t i s f a c t o r y  t o  t h o s e  l o o k i n g  f o r  f u n d a m e n t a l  and 
m e t h o d i c a l  law r e f o r m .  We m u s t  a c c e p t  t h a t  i t  is by 
no means a n  i d e a l  s o l u t i o n .  

4 . 6  W e  a n t i c i p a t e  a p a r t i c u l a r ,  e a r l y  d rawback .  

P i e c e m e a l  r e f o r m  loses t h e  a d v a n t a g e  o f  economy i f  it 
is aimed a t  a r e a s  which a r e  too l a r g e  O K  too many. I t  

t h e n  becomes a n  i n f e r i o r  s u b s t i t u t e  f o r  f u n d a m e n t a l  
r e f o r m  w i t h o u t  n e c e s s a r i l y  b e i n g  a much smaller 
u n d e r t a k i n g .  The law o f  d i s t r e s s  h a s  so many 
r e c o g n i s e d  d e f e c t s  t h a t  i t  may w e l l  b e  d i f f i c u l t  to 
d e c i d e  wh ich  a r e  most u r g e n t l y  i n  need  o f  a t t e n t i o n .  
Nor would t h e r e  n e c e s s a r i l y  b e  a g r e e m e n t  a s  t o  wha t  

s h a p e  a n y  improvemen t s  s h o u l d  t ake .  

9 3  



4.1 W e  h a v e  formed Our own p r o v i s i o n a l  v i e w s  as  
to  which  p r o b l e m  a reas  m i g h t  s e n s i b l y  and u s e f u l l y  b e  
t a c k l e d  i n  t h i s  way. T h e s e  a r e :  

( i )  t h e  p r o t e c t i o n  of t h i r d  p a r t y  g o o d s ;  

( i i )  t h e  a s c e r t a i n m e n t  o f  t h e  s u m s  f o r  wh ich  
d i s t r e s s  c a n  be l e v i e d :  

( i i i )  t h e  outmoded c o m p l e x i t i e s  of r e s c o u s  and 
p o u n d b r e a c h :  

( i v )  t h e  e f f e c t  o f  w a l k i n g  possess 

and 

o n  a g r e e m e n t s ;  

( v )  t h e  s u p e r v i s i o n  and  c o n t r o l  o€ b a i l i f f s .  

W e  s e t  o u t  be low some . t e n t a t i v e  s u g g e s t i o n s  f o r  
p o s s i b l e  improvemen t .  F o r  r e a s o n s  e x p l a i n e d  l a t e r '  w e  
h a v e  n o t  set  o u t  a n y  d e t a i l e d  s t r u c t u r e  f o r  t h e  
i m p l e m e n t a t i o n  o f  t h e  s u g g e s t i o n s .  

4 . 8  We s u s p e c t  t h a t  e v e n  n a r r o w i n g  t h e  s e l e c t i o n  
down to f i v e  a reas  may p r o v e  to b e  n o t  n e a r l y  s e l e c t i v e  
enough .  W e  r e c o g n i s e  t h a t  o t h e r s  may r e a c h  v e r y  
d i f f e r e n t  c o n c l u s i o n s  o n  p r i o r i t i e s ,  and  t h a t  o t h e r  
b r a n c h e s  may b e  c o n s i d e r e d  s t r o n g ,  or s t r o n g e r  
c a n d i d a t e s  f o r  i n d i v i d u a l  r e f o r m .  W e  m i g h t  e x p e c t  
t h e s e  to  i n c l u d e :  . 

1 S e e  i n f r a ,  para.  4.71. 
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( v i )  t h e  complex  r u l e s  a s  to  which  g o o d s  ( o t h e r  

t h a n  s t r a n g e r s '  g o o d s )  may b e  t a k e n ;  

( v i i )  t h e  i n a d e q u a c y  of t h e  r e p l e v i n  remedy;  

( v i i i )  t h e  p o s s i b i l i t y  o f  p r o c e s s  a g a i n s t  t e n a n t s  

who d o  n o t  know t h a t  t h e y  a r e  v u l n e r a b l e ;  

( i x )  t h e  r i g h t  to  a c t  w i t h o u t  a n y  n o t i c e  O K  

i n d e p e n d e n t  a s s e s s m e n t  o f  t h e  m e r i t s ;  and 

( x )  t h e  s p e c i a l  p r o b l e m s  of d i s t r a i n i n g  on 
r e s i d e n t i a l  p r e m i s e s .  

W e  h a v e  i n d i c a t e d  be low some d i r e c t i o n s  which 

improvement  c o u l d  t a k e .  The r e m a i n i n g  i m p e r f e c t i o n s ,  

w h i l e  n o t  i n s i g n i f i c a n t ,  c o u l d  n o t  i n  o u r  v i ew b e  

r e g a r d e d  a s  p r i o r i t y  c a n d i d a t e s ,  b u t  w e  would b e  

i n t e r e s t e d  to  l e a r n  wha t  d i f f e r i n g  v i e w s  t h e r e  may b e .  

A .  Major P r o b l e m  Areas 

4 . 9  We now t u r n  t o  t h e  f i v e  a r e a s  which we 
c o n s i d e r  to b e  t h e  most u r g e n t l y  i n  need  o f  a t t e n t i o n .  

( i )  The P r o t e c t i o n  o f  T h i r d  P a r t y  Goods 

4 . 1 0  I t  may b e  c o n s i d e r e d  t h a t  t h e  remedy s h o u l d  

n o t  b e  e x e r c i s a b l e  a g a i n s t  t h i r d  p a r t y  g o o d s  a t  a l l .  
Why, i t  may b e  a s k e d ,  s h o u l d  t h i r d  p a r t i e s  s u f f e r  

b e c a u s e  t h e  t e n a n t  o f  t h e  p r e m i s e s  on  wh ich  t h e i r  g o o d s  

a r e  h a s  f a i l e d  to p a y  hi?s r e n t ?  On t h e  o t h e r  h a n d ,  a 
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l a n d l o r d  may b e  m i s l e d 2  a b o u t  a t e n a n t ' s  c r e d i t -  

w o r t h i n e s s  by t h e  q u a n t i t y  o f  t h i r d  p a r t y  g o o d s  which 

a r e  on t h e  p r e m i s e s ,  and wh ich  a p p e a r  to  b e  t h e  

t e n a n t ' s .  When t h e  l a n d l o r d  e n t e r s  t o  d i s t r a i n ,  he  may 
b e  u n a b l e  to  d i s t i n g u i s h  be tween  g o o d s  wh ich  b e l o n g  t o  
t h e  t e n a n t  and  t h o s e  wh ich  d o  n o t .  Apart  f rom t h o s e  

b e l o n g i n g  to o t h e r  o c c u p i e r s ,  t h e  g o o d s  may b e  on  l o a n ,  
l ea sed ,  on h i r e  p u r c h a s e  O K  s u b j e c t  to r e s e r v a t i o n  of 

t i t l e .  Argumen t s  a b o u t  o w n e r s h i p ,  wh ich  commonly 

f o l l o w  e x e ~ u t i o n , ~  c a n  c o n s i d e r a b l y  unde rmine  t h e  

s i m p l i c i t y  and s p e e d  o f  a summary remedy l i k e  d i s t r e s s .  
A l s o ,  v e s t i n g  o w n e r s h i p  o f  a l l  g o o d s  i n  a t r u s t e d  

associate  is a v e r y  s i m p l e  and o b v i o u s  method o f  

a v o i d a n c e ,  which may p r o v e  i m p o s s i b l e  to p r e v e n t .  4 

4 . 1 1  We f i n d  o u r s e l v e s  c o m p e l l e d  to a c c e p t  t h a t  

t h e  aim o f  p r o t e c t i n g  t h i r d  p a r t i e s '  g o o d s  is n o t  

c o m p a t i b l e  w i t h  t h e  aim t h a t  d i s t r a i n a b l e  g o o d s  s h o u l d  

b e  i n s t a n t l y  r e c o g n i s a b l e  by t h e  d i s t r a i n i n g  l a n d l o r d  

OK b a i l i f f .  T h a t  aim c o u l d  o n l y  b e  a c h i e v e d  by 

r e v e r t i n g  t o  t h e  r u l e  t h a t  a l l  g o o d s  found  on  t h e  

d e m i s e d  premises s h o u l d  b e  a v a i l a b l e  w i t h o u t  e x c e p t i o n ,  

2 i . e .  d u r i n g  t h e  term, and a f t e r  t h e  c r u c i a l  
a s s e s s m e n t  of c r e d i t w o r t h i n e s s  wh ich  w i l l  u s u a l l y  
b e  made b e f o r e  t h e  g r a n t .  

3 D i s p u t e s  a s  t o  t h e  a v a i l a b i l i t y  o f  p a r t i c u l a r  
g o o d s  f o r  e x e c u t i o n  c a n  b e  d i s p o s e d  o f  i n  
i n t e r p l e a d e r  p r o c e e d i n g s .  

4 U n l e s s  c a u g h t  by s .  1 7 2  o f  t h e  Law o f  P r o p e r t y  A c t  
1925 ( f r a u d u l e n t  c o n v e y a n c e s ) .  
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or s u b j e c t  to  t h e  e x c e p t i o n  o €  g o o d s  c l e a r l y  marked a s  
b e l o n g i n g  t o  t h e  t h i r d  p a r t y .  A s  n e i t h e r  r u l e  c a n  b e  

c o n s i d e r e d  a c c e p t a b l e ,  t h e  aim of i n s t a n t  r e c o g n i t i o n  

m u s t  b e  a b a n d o n e d .  

4 . 1 2  A l t h o u g h  t r a d i t i o n a l l y  t h i r d  p a r  t i e s '  g o o d s  

h a v e  been  d i s t r a i n a b l e  u n l e s s  c o v e r e d  by o n e  o €  t h e  

e x i s t i n g  p r i v i l e g e s ,  w e  see no c o m p e l l i n g  r e a s o n  why 

t h i r d  p a r t y  g o o d s  s h o u l d  c o n t i n u e  to  b e  a v a i l a b l e  to  a 

d i s t r a i n i n g  l a n d l o r d .  The a r r e a r s  o f  r e n t  a r e  t h e  

t e n a n t ' s  d e b t ,  and i t  is h i s  g o o d s  o n l y  which s h o u l d  b e  

d i s t r a i n a b l e  to  s a t i s f y  t h a t  d e b t .  T h e r e  may b e  a case 
f o r  a n  e x c e p t i o n  when t h e  owner h a s  a l l o w e d  h i s  g o o d s  

to  b e  u s e d  i n  m i s l e a d i n g  c r e d i t o r s .  T h a t  is a v e r y  
d i f f e r e n t  t h i n g  from t r e a t i n g  d i s t r e s s  i n  g e n e r a l  a s  a 

s p e c i a l  case where  an  owner o f  g o o d s  j e o p a r d i s e s  them 

s i m p l y  by a l l o w i n g  them t o  b e  p u t  i n  a p a r t i c u l a r  

p l a c e .  

Exempt ion  o f  a l l  t h i r d  p a r t y  g o o d s  

4 . 1 3  I f  i t  were d e c i d e d  to exempt  a l l  t h i r d  p a r t y  

g o o d s  f rom d i s t r e s s ,  i t  would b e  q u i t e  a s i m p l e  matter 
to  c h a n g e  t h e  b a s i c  r u l e ,  b u t  some a n c i l l a r y  r u l e  

c h a n g e s  would b e  c a l l e d  f o r  a t  t h e  same time. I t  would 
b e  e s s e n t i a l  t o  p r o v i d e  some s a v i n g s ,  to protect  
p u r c h a s e r s  who, a c t i n g  i n  good f a i t h ,  had m i s t a k e n l y  

d e a l t  w i t h  t h i r d  p a r t y  g o o d s .  W i t h o u t  some s u c h  

p r o t e c t i o n ,  t h e  remedy m i g h t  w e l l  f a d e  away f o r  lack o f  

w i l l i n g  p u r c h a s e r s ,  b e c a u s e  p u r c h a s e r s  c o u l d  neveg b e  

c o n f i d e n t  o f  g e t t i n g  a n y  t i t l e .  A s u i t a b l e  p r e c e d e n t  

c o u l d  b e  f o u n d ,  f o r  i n s t a n c e ,  i n  e x e c u t i o n  i n  t h e  

Coun ty  C o u r t ,  where  i t  is p r o v i d e d  t h a t  the p u r c h a s e r  
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a c q u i r e s  good t i t l e ,  and t h a t  n o  p e r s o n  c a n  r e c o v e r  
a g a i n s t  t h e  o f f i c i a l  who s o l d  t h e  g o o d s :  

" u n l e s s  i t  is p r o v e d  t h a t  t h e  p e r s o n  f rom whom 
r e c o v e r y  is s o u g h t  had n o t i c e ,  or m i g h t  by making 
r e a s o n a b l e  i n q u i r y  h a v e  a s c e r t a i n e d ,  t h a t  t h e  
g o o d s  were n o t  t h e  p r o p e r t y  o f  t h e  e x e c u t i o n  
d e b t o r " . 5  

4.14 T h a t  c h a n g e  i n  t h e  b a s i c  r u l e  would r e s u l t  i n  
a major s i m p l i f i c a t i o n  o f  t h e  law g o v e r n i n g  t h e  
a v a i l a b i l i t y  o f  g o o d s  €or l a n d l o r d s '  d i s t r e s s .  Some o f  
t h e  m i s c e l l a n e o u s  e x e m p t i o n s  n o t  d e p e n d e n t  on  t h i r d  

p a r t y  o w n e r s h i p  would r e m a i n ,  b u t  a s u b s t a n t i a l  number 
of p r i v i l e g e s  would b e  made e f f e c t i v e l y  r e d u n d a n t  and 
c o u l d  t h e r e f o r e  b e  a b o l i s h e d .  6 

( i i )  The Sums f o r  wh ich  Distress  Can B e  L e v i e d  

4.15 The c o n c e p t  o f  d i s t r a i n t  f o r  r e n t  p o s e s  two 
b a s i c  q u e s t i o n s .  F i r s t l y ,  f o r  wh ich  o f  t h e  t e n a n t ' s  
l i a b i l i t i e s  s h o u l d  t h e  remedy b e  a ~ a i l a b l e ? ~  S h o u l d  i t  
be  a v a i l a b l e  f o r  a n y  payment  e x p r e s s e d  a s  r e n t  i n  t h e  
lease,  or s h o u l d  it b e  a v a i l a b l e  o n l y  f o r  p a y m e n t s  
which f a l l  w i t h i n  a s t a t u t o r y  d e f i n i t i o n  o f  

d i s t r a i n a b l e  r e n t ?  S e c o n d l y ,  how f a r  s h o u l d  t h e  t e n a n t  
b e  a b l e  to  s a t i s f y  t h o s e  l i a b i l i t i e s  ( a n d  so r e d u c e  t h e  
d i s t r a i n a b l e  amount  ) o t h e r w i s e  t h a n  by making d i r e c t  
c a s h  p a y m e n t s  to  t h e  l a n d l o r d ?  I n  o t h e r  w o r d s ,  wha t  
d e d u c t i o n s  s h o u l d  t h e  t e n a n t  b e  a l l o w e d  to make? 

8 

5 C o u n t y  C o u r t s  A c t  1 9 8 4 ,  s.  9 8 ( 1 ) .  

6 i . e .  a l l  t h o s e  o u t l i n e d  i n  p a r a .  2.44 s u p r a .  

7 S e e  s u p r a ,  paras .  2.13-2.16. 

8 See s u p r a ,  p a r a s .  2.17-2.19. 
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( a )  L i a b i l i t i e s  

4 .16  The remedy has always been au tomat i ca l ly  
a v a i l a b l e  t o  enforce  payment of r e n t ,  i n  t h e  

t r a d i t i o n a l  sense  of payment for  the  use of t he  demised 
land. I t  has now become v i t a l  t o  c l a r i f y  whether 
d i s t r e s s  is t o  be au tomat i ca l ly  a v a i l a b l e  t o  enforce  
any o the r  payments w h i c h  a r e  due under the  l e a s e ,  bu t  
a r e  o u t s i d e  the  t r a d i t i o n a l  meaning of r e n t ,  such a s  
s e r v i c e  and insurance " r e n t s " .  I f  t he  remedy is i n  

f u t u r e  t o  be s t r i c t l y  confined t o  r e n t  i n  t h a t  
t r a d i t i o n a l  s ense ,  i t  w i l l  be necessary t o  provide an 
a u t h o r i t a t i v e  d e f i n i t i o n  of " d i s t r a i n a b l e  r e n t " .  The 
d e f i n i t i o n  would demonstrate t h a t  those o the r  s u m s ,  
whether or  not r e f e r r e d  t o  a s  r e n t ,  were o u t s i d e  the  
d e f i n i t i o n  of d i s t r a i n a b l e  r e n t ,  and could not a t t r a c t  
the  remedy. The d e f i n i t i o n  would a l s o  have t o  r e so lve  
the  e x i s t i n g  doubt a s  t o  whether amounts of r e n t  
payable r e t r o s p e c t i v e l y  ( a s  i n  some r e n t  reviews) 
should q u a l i f y  a s  d i s t r a i n a b l e  r e n t .  9 

Recurring payments 

4 . 1 7 .  The modern r e a l i t y  is t h a t  o the r  r ecu r r ing  

payments a r e  commonly r e f e r r e d  t o  and regarded. a s  r e n t  
for most purposes.  I t  is s i g n i f i c a n t  t h a t  i n  many 
modern l e a s e s ,  t he  t r a d i t i o n a l  r e n t  is only  one of 
s e v e r a l  reserved  " r e n t s "  and is not  n e c e s s a r i l y  t h e  

l a r g e s t  of them. One of the  p r i n c i p a l  j u s t i f i c a t i o n s  
of t he  remedy is t h a t  i t  compensates the  landlord  fo r  

9 See sup ra ,  para .  2 . 1 6 .  
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h i s  i n a b i l i t y  to  w i t h d r a w  c r e d i t .  T h a t  j u s t i f i c a t i o n  
c a n  e q u a l l y  s u p p o r t  a r i g h t  to d i s t r a i n  f o r  o t h e r  
r e c u r r i n g  p a y m e n t s .  T h e r e  t h e  l a n d l o r d  may h a v e  
l i t t l e ,  i f  a n y ,  more c o n t r o l  o v e r  t h e  e x t e n s i o n  or 
e n l a r g e m e n t  o f  a r e c u r r i n g  c r e d i t .  I t  w i l l  o f t e n  b e  
i m p r a c t i c a b l e ,  i f  n o t  i m p o s s i b l e ,  f o r  a l a n d l o r d  t o  
d i s c o n t i n u e  p r o v i d i n g  s e r v i c e s  when t h e  t e n a n t  f a i l s  t o  
pay  se rv ice  c h a r g e s .  L i k e w i s e ,  a p r u d e n t  l a n d l o r d  
w i l l ,  and sometimes m u s t ,  m a i n t a i n  v a l i d  i n s u r a n c e  
n o t w i t h s t a n d i n g  t h e  t e n a n t ' s  f a i l u r e  t o  r e i m b u r s e  him. 
The p r o v i s i o n  o f  a summary remedy i n  t h e s e  cases is n o  
less a p p r o p r i a t e  t h a n  i n  t h e  case o f  t r a d i t i o n a l  r e n t ,  
so t h e r e  is a c o g e n t  a r g u m e n t  f o r  a t t a c h i n g  t h e  
d i s t r e s s  remedy to a l l  r e g u l a r  or r e c u r r e n t  c a s h  
p a y m e n t s  r e q u i r e d  by t h e  p r o v i s i o n s  o f  t h e  lease.  I t  

would b e  i r r e l e v a n t  w h e t h e r  s u c h  p a y m e n t s  were c a l l e d  
or d e f i n e d  a s  r e n t  i n  t h e  lease.  

O t h e r  p a y m e n t s  

4.18 T h a t  j u s t i f i c a t i o n  is n o t  so a p t  t o  a l l  
p a y m e n t s  d u e  u n d e r  lease terms. I n  p a r t i c u l a r ,  it h a s  
l i t t l e  f o r c e  i n  t h e  c o n t e x t  o f  p a y m e n t s  r e q u i r e d  a s  
r e i m b u r s e m e n t  f o r  e x c e p t i o n a l  costs  or e x p e n s e s  
i n c u r r e d  by t h e  l a n d l o r d ,  or t o  c o m p e n s a t e  or r e i m b u r s e  
him when t h e  t e n a n t  h a s  d e f a u l t e d  i n  p e r f o r m a n c e  o f  
o b l i g a t i o n s  wh ich  d i d  n o t  i n i t i a l l y  c a l l  f o r  t h e  
payment  of money to t h e  l a n d l o r d .  We would n o t  
n e c e s s a r i l y  s u g g e s t  s u c h  sums c o u l d  n e v e r  b e  made 
d i s t r a i n a b l e .  W e  d o ,  however ,  c o n s i d e r  t h a t  i t  would 
b e  u n d e s i r a b l e  to  a t t a c h  a n  a u t o m a t i c  and  i m p l i c i t  
r i g h t  o f  d i s t r a i n i n g  to  e v e r y  c o n c e i v a b l e  paymen t ,  of 
w h a t e v e r  n a t u r e ,  wh ich  may b e  r e q u i r e d  p u r s u a n t  to  t h e  

p r o v i s i o n s  of t h e  lease.  

100 



W h e t h e r  o t h e r  s u m s  d i s t r a i n a b l e  b y  c o n t r a c t  

4 . 1 9  W h e t h e r  t h e  l a n d l o r d  s h o u l d  b e  e n t i t l e d  to 
s t i p u l a t e  f o r  d i s t r e s s  r i g h t s  i n  respect  o f  p a y m e n t s  

n o t  c a r r y i n g  a u t o m a t i c  r i g h t s  is a s e p a r a t e  q u e s t i o n .  

T h e  a n s w e r  d e p e n d s  l a r g e l y  on  t h e  e x t e n t  to  w h i c h  t h i r d  

p a r t y  r i g h t s  a r e  a f f e c t e d  b y  d i s t r e s s .  So l o n g  a s  
t h i r d  p a r t y  g o o d s  r e m a i n  g e n e r a l l y  v u l n e r a b l e  to  

d i s t r e s s ,  i t  c a n n o t  b e  a c c e p t a b l e  to  a l low t h e  p a r t i e s  

to  t h e  l e a s e  to  e x t e n d  t h e  f u l l  a m b i t  o f  t h e  r e m e d y  to  
o t h e r  d e b t s ,  a t  w i l l .  T h a t  w o u l d  b e  t a n t a m o u n t  to  
a l l o w i n g  a t e n a n t  to  v o l u n t e e r  o t h e r  peop le ’ s  g o o d s  a s  
s e c u r i t y  f o r  h i s  own o b l i g a t i o n s .  T h e  o w n e r  w o u l d  h a v e  

n o  s a y ,  a n d  p r o b a b l y  n o  n o t i o n  t h a t  h i s  g o o d s  were 
b e i n g  j e o p a r d i s e d  i n  t h i s  way.  

4 . 2 0  A p o s s i b l e  compromise w o u l d  b e  t o  a l low t h e  

t e n a n t  to  s u b j e c t  h i s  own g o o d s  ( a n d  t h o s e  o f  h i s  

s u c c e s s o r s )  to t h e  c o n t r a c t u a l  o r  e x t e n d e d  d i s t r e s s  b u t  
to d i s a l l o w  c o n t r a c t u a l  d i s t r e s s  o v e r  t h i r d  p a r t y  

g o o d s .  I n  p r a c t i c e ,  h o w e v e r ,  t h a t  w o u l d  c r e a t e  a two- 
t i e r  s y s t e m  o f  d i s t r e s s ,  p o s s i b l y  w i t h  b o t h  t i e r s  

o p e r a t i n g  a t  t h e  same t i m e ,  a n d  l e a d i n g  t o  e v e n  g r e a t e r  

c o n f u s i o n  a n d  u n c e r t a i n t i e s  t h a n  t h e  p r e s e n t  i m p e r f e c t  

s y s t e m .  

4 . 2 1  I f  a l l  t h i r d  p a r t y  g o o d s  a r e  to  b e  e x e m p t e d  

f r o m  d i s t r e s s , ”  w e  c a n  see n o  r e a s o n  to i m p e d e  t h e  

f r e e d o m  o f  c o n t r a c t  e n j o y e d  b y  t h e  l a n d l o r d  a n d  t e n a n t .  

1 0  As r e c o m m e n d e d  i n  para .  4 . 1 2  s u p r a .  
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The t e n a n t  would b e  e n t i t l e d  to s u b j e c t  h i s  own g o o d s  
t o  a c o n t r a c t u a l  e x t e n s i o n  o f  t h e  d i s t r e s s  remedy,  b u t  
t h a t  v o l u n t a r y  e x t e n s i o n  would n o t  a f f e c t  a n y  s t r a n g e r  
to t h e  l ease .  W i t h i n  t h o s e  l i m i t a t i o n s ,  t h e r e  need  b e  
no r e s t r i c t i o n  on  t h e  p a r t i e s '  r i g h t s  to  p r o v i d e  t h a t  
d i s t r e s s  s h o u l d  b e  a v a i l a b l e  to e n f o r c e  paymen t  o f  a n y  

d e b t  d u e  u n d e r  t h e  p r o v i s i o n s  o f  t h e  lease.  Distress  
c o u l d  t h u s  be e x t e n d e d  c o n t r a c t u a l l y  t o  d e b t s  w h i c h  

c o u l d  n o t  b e  d e s c r i b e d  a s  r e n t  a t  a l l ,  i n c l u d i n g  
t r a d i n g  d e b t s .  I n d e e d ,  t he re  is n o  l o g i c a l  r e a s o n  to 

c o n f i n e  c o n t r a c t u a l  d i s t r e s s  to  d e b t s  a r i s i n g  u n d e r  t h e  
terms o f  a lease.  The a l t e r n a t i v e  v i e w  is t h a t  a n y  
e x t e n s i o n  o f  d i s t r e s s  s h o u l d  b e  d i s c o u r a g e d ,  p e r h a p s  
e v e n  to t h e  e x t e n t  o f  p r o h i b i t i n g  a n y  d i s t r e s s  made 

o t h e r w i s e  t h a n  to  e n f o r c e  payment  o f  r e n t .  One 
d i s a d v a n t a g e  would b e  t h a t  d i s t r a i n a b l e  r e n t  would h a v e  
to b e  d e f i n e d ;  i t  would n o t  b e  e a s y  to  d r a w  t h e  l i n e  
be tween  t h e  sums p a y a b l e  u n d e r  t h e  l ease  for which  
d i s t r e s s  s h o u l d  b e  p e r m i t t e d  and  t h o s e  f o r  wh ich  it 
s h o u l d  n o t .  

(b) D e d u c t i o n s :  C r o s s - c l a i m s  

4.22 T h e r e  c a n  b e  no j u s t i f i c a t i o n  f o r  a l l o w i n g  a 
l a n d l o r d  to d i s t r a i n  f o r  a sum g r e a t e r  t h a n  h e  c o u l d  
r e c o v e r  by l i t i g a t i o n .  The t e n a n t  s h o u l d  b e  a b l e  to 
b r i n g  i n t o  a c c o u n t  a n y  a m o u n t s  owed t o  him w h i c h  c o u l d  

11 b e  u s e d  i n  e q u i t a b l e  s e t - o f f  to a n  a c t i o n  f o r  r e n t ,  

11 As i n  B r i t i s h  A n z a n i  ( F e l i x s t o w e )  L t d .  v. 
I n t e r n a t i o n a l  M a r i n e  Management ( U . K . )  L t d .  [1980] 
Q.B. 1 3 7 ,  and see paras.  2.18 and  2.19 s u p r a .  
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a s  w e l l  a s  t h o s e  p a y m e n t s  c u s t o m a r i l y  r e g a r d e d  a s  
1 2  d i s c h a r g i n g  h i s  l i a b i l i t y  to  p a y  r e n t .  A cross-claim 

w h i c h  g o e s  to  t h e  f o u n d a t i o n  of a r e n t  claim s h o u l d ,  i n  

o u r  v i e w ,  r e d u c e  t h e  r e n t  d e b t ,  so t h a t  t h e  l a n d l o r d ' s  

r e m e d i e s  a r e  l i m i t e d  to t h e  o u t s t a n d i n g  b a l a n c e ,  

w h e t h e r  h e  p r o c e e d s  i n  t h e  c o u r t  or b y  s e l f - h e l p .  

4 . 2 3  A g e n e r a l  s t a t e m e n t  t h a t  s u c h  c r o s s - c l a i m s  

s h a l l  b e  a l l o w a b l e  d o e s  n o t  g o  f a r  e n o u g h .  I t  is j u s t  

a s  i m p o r t a n t  to  p r o v i d e  m e c h a n i c s  € O K  how t h e  cross- 
claim s h a l l  b e  a l l o w e d ,  a n d  w i t h  e x a c t l y  w h a t  e f f e c t .  

4 . 2 4  O b v i o u s l y  i t  w o u l d  b e  o u t  of t h e  q u e s t i o n  

s i m p l y  t o  l a y  down a r u l e  m a k i n g  i t  u n l a w f u l  €OK t h e  
l a n d l o r d  to  d i s t r a i n  f o r  a n y  sum e x c e e d i n g  t h e  n e t  

a m o u n t  d u e .  I n  many c a s e s ,  t h e  l a n d l o r d  c o u l d  n o t  know 

a t  t h e  t ime o f  l e v y  t h a t  t h e  t e n a n t  p r o p o s e d  to make a 
c r o s s - c l a i m ,  l e t  a l o n e  how much of a n  u n q u a n t i f i e d  
cross-claim s h o u l d  u l t i m a t e l y  be b r o u g h t  i n t o  a c c o u n t .  

4 . 2 5  Some d e g r e e  o f  c o u r t  i n v o l v e m e n t  is t h e r e f o r e  

i n e v i t a b l e .  I t  c a n n o t  be e x p e c t e d  t h a t  t h e  p a r t i e s  
w o u l d  a l w a y s  b e  a b l e  to  w o r k  o u t  a g r e e d  terms to s t a y  

or c o n t i n u e  t h e  e f f e c t  o f  a d i s t r e s s  w h i l e  t h e y  a r e  
w a i t i n g  f o r  a t r i a l  o f  t h e  i s s u e s  b e t w e e n  t h e m .  We 
w o u l d  a n t i c i p a t e  t h a t  t h e  r e f e r e n c e  to  t h e  c o u r t  w o u l d  

u s u a l l y  b e  i n s t i g a t e d  b y  t h e  t e n a n t .  l3 I n t e r l o c u t o r y  

12 As to  when c o u n t e r c l a i m s  c a n  be u s e d  a s  s e t  o f f  
see H a n a k  v. Green [1958] 2 Q.B. 9. 

1 3  B u t  we see n o  r e a s o n  why a l a n d l o r d  r e a s o n a b l y  
a n t i c i p a t i n g  a d i s p u t e  s h o u l d  n o t  b e  e n t i t l e d  to  
make t h e  r e f e r e n c e .  
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o r d e r s  a r e  a common f e a t u r e  i n  a l l  l i t i g a t i o n ,  i n  cases 
where  o n e  p a r t y  seeks,  or o b j e c t s  t o ,  a n  i m m e d i a t e  
c h a n g e  i n  t h e  p a r t i e s '  r e s p e c t i v e  p o s i t i o n s .  T h e r e  is 
no r e a s o n  why l i t i g a t i o n  c o n c e r n i n g  t h e  p r o p e r t y  o f  a 

d i s t r e s s  s h o u l d  b e  a n  e x c e p t i o n ,  e v e n  t h o u g h  t h e r e  may 
b e  d o u b t  a s  t o  which is t h e  cor rec t  p r o c e d u r e  to u s e .  

We t h i n k  t h a t  t h e  s o l u t i o n  is to  g i v e  s t a t u t o r y  
d i r e c t i o n 1 4  a s  t o  t h e  i n t e r l o c u t o r y  p r o c e d u r e  ( w h e t h e r  

e x i s t i n g . o r  new) which o u g h t  to  b e  u s e d .  l5 To a v o i d  

t h e  c o n f u s i o n  o f  t e n a n t s  n o t  a p p r e c i a t i n g  how t h e y  c a n  
use t h e i r  cross-claims t o  r e s i s t  d i s t r e s s ,  t h e i r  
a t t e n t i o n  s h o u l d  b e  drawn t o .  t h a t  a p p r o p r i a t e  
p r o c e d u r e .  T h a t  may r e a d i l y  b e  a c h i e v e d  by r e q u i r i n g  
t h e  l a n d l o r d  t o  s e r v e  n o t i c e  o f  d i s t r e s s  c o n t a i n i n g  t h e  

, T h a t  would b e  c l o s e l y  r e l e v a n t  i n f o r m a t i o n .  
a n a l o g o u s  to  t h e  r e q u i r e m e n t  f o r  c e r t a i n  i n f o r m a t i o n  to 
b e  s e t  o u t  on  a v a l i d  n o t i c e  to q u i t  r e s i d e n t i a l  
premises. 

16 

1 7  

14  The d e t a i l e d  p r o c e d u r e s  would b e  most c o v e n i e n t l y  
set o u t  i n  r u l e s  made by s t a t u t o r y  i n s t r u m e n t  
p u r s u a n t  to t h e  s t a t u t e  s p e c i f y i n g  t h e  a p p r o p r i a t e  
method o f  p r o c e e d i n g .  

1 5  We t a k e  t h e  v i e w  t h a t  none  o f  t h e  p r o c e d u r e s  
p r e s e n t l y  a v a i l a b l e  is e n t i r e l y  s u i t a b l e ,  and  
s u g g e s t  t h e  i n t r o d u c t i o n  o f  a new p r o c e d u r e .  S e e  
p a r a .  4 .29 i n f r a .  

1 6  i.e. i n  a d d i t i o n  to t h e  i n f o r m a t i o n  now r e q u i r e d  
t o  b e  g i v e n  see supra,  para.  2.55. 

1 7  i . e .  u n d e r  t h e  P r o t e c t i o n  f r o m  E v i c t i o n  A c t  1 9 7 7 ,  
s. 5 and t h e  Notices t o  Q u i t  ( P r e s c r i b e d  
I n f o r m a t i o n )  R e g u l a t i o n s  1 9 8 0 ,  S . I .  1 9 8 0 / 1 6 2 4 ) .  
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O t h e r  d e f e n c e s  

4 .26  A t  t h i s  s t a g e  w e  p a u s e  to  c o n s i d e r  w h e t h e r  i t  

would  b e  a p p r o p r i a t e  f o r  t h e  same p r e s c r i b e d  p r o c e d u r e  
to b e  a v a i l a b l e  when t h e  t e n a n t  c la ims to  h a v e  a 
d e f e n c e  or p a r t i a l  d e f e n c e  o t h e r  t h a n  s e t - o f f .  T h e r e  
h a s  a l w a y s  b e e n  t h e  p o s s i b i l i t y  o f  t e n a n t s  d i s p u t i n g  
t h e  r e n t - c l a i m s ,  i n  w h o l e  O K  i n  p a r t ,  and  l i t t l e  
p r o v i s i o n  h a s  e v e r  b e e n  made f o r  r e s o l u t i o n  o f  s u c h  
d i s p u t e s .  Y e t  i t  seems t o  u s  t h a t  t h e  s c o p e  f o r  
d i s p u t e  h a s  b e e n  g r e a t l y  e n l a r g e d  i n  r e c e n t  y e a r s .  
When o n l y  t r a d i t i o n a l  r e n t s  were  p a y a b l e ,  t h e  most 
l i k e l y  d i s p u t e  c o n c e r n e d  t h e  f a c t s  o f  paymen t  or non- 
paymen t .  I t  is  now j u s t  a s  l i k e l y  t h a t  t h e  t e n a n t  
would  d i s p u t e  t h e  l a n d l o r d  ' s i n i  t i a l  q u a n t i f i c a t i o n ,  
e . g .  where  t h e  e f f e c t i v e n e s s  o f  a r e n t  r e v i e w ,  o r  
c o m p u t a t i o n  o f  a s e r v i c e  c h a r g e ,  is i n  i s s u e .  D i s p u t e  
may b e  e v e n  more l i k e l y  i f  a l a n d l o r d  is d i s t r a i n i n g  
f o r  paymen t  o r  c o m p e n s a t i o n  i n  r e s p e c t  o f  some o t h e r  

d e f a u l t .  We see no  r e a s o n  i n  p r i n c i p l e  why a s y s t e m  

n o t  a l s o  b e  a f a i r  way of  d e a l i n g  w i t h  d i s p u t e s  on  t h e  
o r i g i n a l  c la im.  I t  may f u r t h e r  b e  a r g u e d  t h a t  a t e n a n t  
s h o u l d  b e  a l l o w e d  t o  r a i s e  a n  u n r e l a t e d  c o u n t e r c l a i m  to 
r e d u c e  t h e  amoun t  o f  d i s t r a i n a b l e  r e n t .  W h i l e  s u c h  a 
c o u n t e r c l a i m  would  n o t  n o r m a l l y  q u a l i f y  as  a d e f e n c e  to 
a n  a c t i o n ,  a t e n a n t  c o u n t e r c l a i m i n g  i n  t h e  c o u r t s  may 
n e v e r t h e l e s s  b e  a b l e  t o  a v o i d  e n f o r c e m e n t  u n t i l  h i s  
c o u n t e r c l a i m  h a s  b e e n  t a k e n  i n t o  a c c o u n t .  I t  seems to 
u s ,  h o w e v e r ,  t h a t  w h i l e  f a i r n e s s  c a l l s  f o r  a p r o c e d u r e  
to p r e v e n t  d e f e n c e s  f r o m  b e i n g  d i s c o u n t e d ,  it would  n o t  
be appropriate  to e x t e n d  t h e  p r o c e d u r e  to c o v e r  
u n r e l a t e d  c o u n t e r c l a i m s  . 

cons ide red  f a i r  for d e a l i n g  w i t h  c ross -c la ims  s h o u l d  
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E f f e c t s  o f  r e f e r e n c e  t o  t h e  c o u r t  

4 . 2 7  We h a v e  c o n c l u d e d  t h a t  t h e  t e n a n t  a l l e g i n g  a 
cross-claim or o t h e r  d e f e n c e  m u s t  r e f e r  t h e  i s s u e  to 
t h e  c o u r t ,  b u t  i t  is s t i l l  n e c e s s a r y  to  d e c i d e  wha t  
e f f e c t  t h a t  r e f e r e n c e  s h o u l d  h a v e .  I n  t h e o r y ,  t h e  
ea s i e s t  s o l u t i o n  would b e  t o  p r o v i d e  t h a t  t h e  t e n a n t ' s  
r e f e r e n c e  to t h e  c o u r t  should n u l l i f y  a landlord's 

r i g h t  t o  d i s t r a i n , 1 8  a t  l e a s t  i n  respect  o f  t h e  
d i s p u t e d  p a r t  o f  h i s  c l a im.  The l a n d l o r d  would t h e n  b e  
o b l i g e d  to  p u r s u e  h i s  r e n t - c l a i m  by c o u r t  a c t i o n .  T h a t  
s o l u t i o n  would cause some p r a c t i c a l  d i f f i c u l t i e s  and  
w a s t e d  e x p e n d i t u r e  i f  t h e  d i s t r e s s  had p r o g r e s s e d  
beyond t h e  p r e p a r a t o r y  s t a g e .  B u t  t h e  i n s u p e r a b l e  
o b j e c t i o n  would b e  t h a t  i t  would i n v i t e  a b u s e  by 
t e n a n t s .  A t e n a n t  w i t h  no bona f i d e  or a r g u a b l e  

answer  c o u l d  n e v e r t h e l e s s  t ake  a d v a n t a g e  o f  t h e  s y s t e m  
and h a l t  t h e  p r o c e s s .  

4 . 2 8  The  i n e s c a p a b l e  c o n c l u s i o n  is t h a t  t h e  cour t  
must  g i v e  some c o n s i d e r a t i o n  t o  t h e  mer i t s .  An 
i m m e d i a t e  f i n a l  d e t e r m i n a t i o n  o f  t h e  i s sues  would b e  
t h e  U t o p i a n  s o l u t i o n ,  b u t  i t  would b e  q u i t e  
u n r e a s o n a b l e  t o  g i v e  t h a t  d e g r e e  o f  p r i o r i t y  to a 
p a r t i c u l a r  class of p r i v a t e  l i t i g a t i o n .  I n  a n y  e v e n t ,  
some d e l a y  would b e  i n e v i t a b l e  w h i l e  t h e  p a r t i e s  
p r e p a r e d  t h e i r  cases. T h u s ,  some s o r t  o f  i n t e r l o c u t o r y  

18 S i m i l a r l y ,  a t h i r d  p a r t y ' s  r e f e r e n c e  would t a k e  
t h e  a f f e c t e d  g o o d s  o u t  o f  t h e  a m b i t  of d i s t r e s s .  

19 And a n y  t h i r d  p a r t i e s  i f  t h e i r  g o o d s  a r e  n o t  
exempt .  
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p r o c e e d i n g  w i t h  v e r y  s p e e d y  access t o  t h e  c o u r t  would  
h a v e  t o  b e  u s e d .  We would  a n t i c i p a t e  t h a t  t h e  f i r s t  
s t e p  would  u s u a l l y  b e  a n  i n t e r l o c u t o r y  a p p l i c a t i o n  by  
t h e  t e n a n t  o n  n o t i c e  to t h e  l a n d l o r d .  I n  u r g e n t  cases,  
where  e v e n  a s h o r t  d e l a y  c o u l d  b e  p r e j u d i c i a l ,  t h e  
c o u r t  would  b e  a b l e  t o  h e a r  e x  p a r t e  a p p l i c a t i o n s  and  
make i n t e r i m  o r d e r s ,  p e n d i n g  a n  i n t e r l o c u t o r y  h e a r i n g .  
The p e r m u t a t i o n s  and  b a l a n c e s  b e t w e e n  t h e  p a r t i e s  a r e  
i n f i n i t e ,  and  t h e  c o u r t  s h o u l d  h a v e  a w i d e  d i s c r e t i o n  
as  t o  t h e  o r d e r s  wh ich  c a n  b e  made, and  t h e  c o n d i t i o n s  
wh ich  c a n  b e  i m p o s e d ,  a t  a n y  s t a g e  p e n d i n g  t h e  f i n a l  
h e a r i n g .  R e p l e v i n  i n  i t s  e x i s t i n g  f o r m  would  b e  
i n a d e q u a t e ,  f o r  t h e  r e a s o n s  a l r e a d y  d i s c u s s e d ,  20 '  and  

t h e  i n t e r l o c u t o r y  p r o c e d u r e  u n d e r  t h e  T o r t s  
( I n t e r f e r e n c e  w i t h  Goods)  A c t  197721 is n o t  c o m p l e t e l y  
s u i t a b l e .  The  g e n e r a l  j u r i s d i c t i o n  to  g r a n t  
i n j u n c t i o n s  i s ,  s u b j e c t  to  t h e  l i m i t a t i o n s  i n  t h e  
C o u n t y  C o u r t , 2 2  s u f f i c i e n t l y  f l e x i b l e .  B u t  i t  m i g h t  
n o t  b e  u t i l i s e d ,  or p r o p e r l y  u t i l i s e d ,  u n l e s s  t h e r e  
were some e x p r e s s  i n d i c a t i o n  t h a t  t h e  f u l l  f l e x i b i l i t y  
s h o u l d  be a v a i l a b l e  i n  d i s t r e s s  cases.  Mere a b o l i t i o n  

of a n  e s t a b l i s h e d  r i g i d  s y s t e m  s u c h  a s  r e p l e v i n  would  
n o t  n e c e s s a r i l y  i n d i c a t e  t h a t  a less r i g i d  a p p r o a c h  is 

e x p e c t e d  . 

20 See s u p r a ,  p a r a s .  2 .20  t o  2 .24 .  

2 1  See s u p r a ,  p a r a .  2 .23 .  

22 The  C o u n t y  C o u r t  c a n  o n l y  g r a n t  a n  i n j u n c t i o n  i f  
i t  is ( a )  a n c i l l a r y  to a c la im f o r  money or o t h e r  
r e l i e f  w i t h i n  t h e  s u b s t a n t i v e  j u r i s d i c t i o n  o f  t h e  
c o u r t  or ( b )  i n  r e s p e c t  o f  or r e l a t i n g  t o  a n y  
l a n d ,  or t h e  p o s s e s s i o n ,  o c c u p a t i o n ,  u s e  or 
e n j o y m e n t  o f  a n y  l a n d ;  see C o u n t y  C o u r t s  A c t  1 9 8 4 ,  
ss. 22 ,  3 8 ,  and  B y r n e  v .  H e r b e r t  [1966] 2 Q.B. 
1 2 1 .  
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Special  j u r i s d i c t i o n  

4.29 On b a l a n c e ,  w e  t h i n k  t h a t  it would b e  
p r e f e r a b l e  to c o n f e r  spec ia l  j u r i s d i c t i o n  by s t a t u t e ,  
i n  s imilar  f o r m  to  s e c t i o n  4 o f  t h e  T o r t s  ( I n t e r f e r e n c e  
w i t h  Goods)  A c t  1 9 7 7 .  I t  would b e  made c lear  t h a t  t h e  

c o u r t  would h a v e  a w i d e  d i s c r e t i o n  to m a k e  i n t e r i m  and 
i n t e r l o c u t o r y  o r d e r s ,  s u b j e c t  or n o t  to c o n d i t i o n s ,  i n  
a n y  p r o c e e d i n g s  r a i s i n g  i s s u e s  a s  t o  t h e  v a l i d i t y  o f  a 

d i s t r e s s ,  t h e  v a l i d i t y  o f  a r e n t - c l a i m  or t h e  
a d m i s s i b i l i t y  and  v a l i d i t y  o f  a cross-claim. We see n o  
r e a s o n  f o r  c o n f e r r i n g  e x c l u s i v e  j u r i s d i c t i o n  o n  e i t h e r  
t h e  C o u n t y  I C o u r t  (whose R e g i s t r a r  p r e s e n t l y  h a s  
e x c l u s i v e  j u r i s d i c t i o n  a t  t h e  i n t e r l o c u t o r y  s t a g e  o f  
r e p l e v i n ) 2 3  or t h e  High C o u r t .  The d i s c r e t i o n  would b e  
more a p t l y  e x e r c i s a b l e  i n  w h i c h e v e r  c o u r t  is t h e  
a p p r o p r i a t e  v e p u e  f o r  t h e  s u b s t a n t i v e  p r o c e e d i n g s .  
O b v i o u s l y  t h e  spec ia l  j u r i s d i c t i o n  would b e  e x e r c i s a b l e  
i n  a much w i d e r  r a n g e  o f  cases t h a n  r e p l e v i n  is, b u t  i t  
would c o v e r  a l l  d i s t r e s s  cases now c o v e r e d  by r e p l e v i n  
( a l b e i t  more f l e x i b l y ) .  T h u s ,  r e p l e v i n  c o u l d  p r o b a b l y  
b e  a b o l i s h e d .  One o b j e c t i o n  is t h a t  r e p l e v i n  is n o t  

p a r t i c u l a r l y  c o n f i n e d  to d i s t r e s s  cases;  i n  t h e o r y  i t  
is a l so  a v a i l a b l e  i n  o t h e r  cases o f  u n l a w f u l  s e i z u r e .  

C l e a r l y  t h e  remedy mus t  n o t  b e  a b o l i s h e d  c o m p l e t e l y  
w i t h o u t  f u r t h e r  c o n s i d e r a t i o n  a s  t o  which  o t h e r  
u n l a w f u l  s e i z u r e s  now j u s t i f y  t h e  u s e  o f  r e p l e v i n ,  
w h e t h e r  a n y  a l t e r n a t i v e  remedy is a v a i l a b l e  a n d ,  i f  
n e c e s s a r y ,  w h e t h e r  s u c h  o t h e r  cases c o u l d  b e  b r o u g h t  
w i t h i n  t h e  p r o p o s e d  new j u r i s d i c t i o n .  

23 C o u n t y  C o u r t s  A c t  1 9 8 4 ,  S c h .  1. 
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( i i i )  R e s c o u s  a n d  P o u n d b r e a c h  

4.30 I t  is e s s e n t i a l  t o  t h e  e f f e c t i v e n e s s  o f  t h e  
remedy t h a t  g o o d s  wh ich  h a v e  b e e n  t a k e n  f o r  d i s t r e s s  
c a n n o t  l a w f u l l y  b e  s n a t c h e d  back by t h e  t e n a n t .  T h i s  
g a v e  r i s e  to d i f f i c u l t i e s  i n  t h e  e a r l y  y e a r s  o f  
d i s t r e s s  b e c a u s e  t h e  p r o c e s s  d i d  n o t  d i v e s t  t h e  t e n a n t  
o f  h i s  t i t l e  u n t i l  t h e  g o o d s  were a c t u a l l y  s o l d ;  
t h e r e f o r e  h e  c o u l d  n o t  b e  l i a b l e  i n  t respass  f o r  re- 
t a k i n g  them b e f o r e  sa le .  The s t a n d a r d  p r a c t i c e  was f o r  
t h e  g o o d s  t o  b e  removed f rom t h e  demised  p r e m i s e s  to a 
p u b l i c  o r  p r i v a t e  pound.  W h i l e  t h e  g o o d s  were e n  r o u t e  
to t h e  pound ,  t h e y  were b e i n g  moved u n d e r  t h e  l a w f u l  
a u t h o r i t y  o f  t h e  l a n d l o r d .  Once t h e y  had a r r i v e d ,  t h e y  
were u n d i s p u t a b l y  i n  t h e  c u s t o d y  o f  t h e  law. S e v e r a l  
c o m p l e x i t i e s  i n  d i s t r e s s  law a r i s e  o n l y  b e c a u s e  o f  t h e  
breakdown o f  t h e  l e v y  i n t o  t h e  t w o  s t a g e s ,  s e i z u r e  and 
impound i n g  . 24 The prime example  is t h e  e x i s t e n c e  o f  

25 t h e  two p a r a l l e l  w r o n g s  o f  r e s c o u s  and  p o u n d b r e a c h ,  
a c c o r d i n g  t o  w h e t h e r  t h e  o f f e n d e r  a c t e d  b e f o r e  or a f t e r  
t h e  impound ing .  W e  d o  n o t  t h i n k  t h a t  t h e  b reakdown 

s e r v e s  a n y  u s e f u l  p u r p o s e  now, e s p e c i a l l y  a s  t h e  
" impound ing"  u s u a l l y  t a k e s  p l a c e  i n  no more f o r m a l  

s u r r o u n d i n g s  t h a n  t h e  demised  premises t h e m s e l v e s .  
I n t e r f e r e n c e  w i t h  a l a w f u l  d i s t r e s s  s h o u l d  o b v i o u s l y  
r e m a i n  a n  a c t i o n a b l e  wrong ,  b u t  t h e  d i s t i n c t i o n  b e t w e e n  
r e s c o u s  and  p o u n d b r e a c h  h a s  become v e r y  a r t i f i c i a l ,  and 
i n  o u r  v i e w  s h o u l d  now b e  d i s p e n s e d  w i t h .  

24 S e e  s u p r a ,  paras .  2 .47 ,  2.50 e t  seq. 

25 S e e  s u p r a ,  para .  2.63. 
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4 .31  I t  would b e  i n  a c c o r d a n c e  w i t h  modern 
t h i n k i n g  to  r e g a r d  t h e  p r e s e n t  t w o  s t a g e s  a s  a s i n g l e  
process. I f  separate  impounding were n o  l o n g e r  a 
n e c e s s a r y  e l e m e n t  o f  d i s t r e s s ,  i t  would f o l l o w  t h a t  
t h e r e  s h o u l d  b e  o n l y  o n e  remedy f o r  w r o n g f u l  r e t a k i n g  
or i n t e r f e r e n c e  w i t h  d i s t r e s s ,  r e p l a c i n g  rescous and  
p o u n d b r e a c h .  Even i f  t h e  t w o  s t a g e s  o f  l e v y  a re  
r e t a i n e d ,  t he re  is s t i l l  a s t r o n g  case for  s u b s t i t u t i n g  
a s i n g l e ,  s i m p l i f i e d  remedy f o r  w r o n g f u l  i n t e r f e r e n c e  
i n s t e a d  o f  t h e  e x i s t i n g  c o m p l i c a t e d  and d r a c o n i a n  
p a r a l l e l  r e m e d i e s .  W e  would n o t  c o n t e m p l a t e  t h a t  t h e  
o r d i n a r y  r e m e d i e s  f o r  i n t e r f e r e n c e  w i t h  p o s s e s s i o n  o f \  
g o o d s  would a p p l y .  

A c r i m i n a l  o f f e n c e  

4.32 A t  p r e s e n t ,  b o t h  r e s c o u s  and  p o u n d b r e a c h  a re  
i n d  ic t a b l e  o f f e n c e s  , 26 a s  w e l l  a s  c a r r y i n g  p e n a l  
c o n s e q u e n c e s  i n  c i v i l  law. I t  d o e s  n o t  n e c e s s a r i l y  
f o l l o w  t h a t  a s u r v i v i n g  or s u b s t i t u t e  wrong s h o u l d  
c o n t i n u e  to  b e  a c r i m i n a l  wrong.  I t  m i g h t  now b e  
c o n s i d e r e d  i n a p p r o p r i a t e  t o  i n v o k e  s a n c t i o n s  o f  
c r i m i n a l  law t o  a s s i s t  i n  a s e l f - h e l p  remedy.  
N e v e r t h e l e s s ,  w e  f e e l  t h a t  t h e  c r i m i n a l  remedy s h o u l d  

26 P o u n d b r q a c h  is c e r t a i n l y  i n d i c t a b l e ,  r e s c o u s  
p o s s i b l y ,  see & v.  Bradshaw ( 1 8 3 5 )  7 C.  & P. 233 
and & v. B u t t e r f i e l d  ( 1 8 9 3 )  1 7  Cox C.C. 598.  
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b e  r e t a i n e d ,  b e c a u s e  t h e r e  is a p u b l i c  i n t e r e s t  i n  
m a i n t a i n i n g  t h e  i n t e g r i t y  o f  l e g a l  process, w h e t h e r  
e x e m p l i f i e d  b y  c o u r t  orders27 or b y  r e c o g n i s e d  e x t r a -  
j u d i c i a l  process.  2 8  

4 . 3 3  T h e  e x i s t i n g  p r o v i s i o n s  c o u l d  be c o n s t r u e d  as  
c r e a t i n g  a b s o l u t e  c r i m i n a l  o f f e n c e s ,  w h i c h  c o u l d  b e  
c o m m i t t e d  u n w i t t i n g l y  by  t e n a n t s  or o t h e r s .  29 S t r i c t  

l i a b i l i t y  is c l e a r l y  i n a p p r o p r i a t e  i n  t h i s  c o n t e x t ,  a n d  
w e  w o u l d  s u g g e s t  t h e  p r e s e n t  p r o v i s i o n s  s h o u l d  b e  
r e p l a c e d  by  a s i n g l e  o f f e n c e  o f  k n o w i n g l y  i n t e r f e r i n g  
w i t h  a l a w f u l  d i s t r e s s . 3 0  T r i a l  o n  i n d i c t m e n t  d o e s  n o t  

27 

28 

29 

30 

A p e r s o n  who r e s c u e s  or attempts to r e s c u e  a n y  
g o o d s  s e i z e d  i n  e x e c u t i o n  u n d e r  process of a 
C o u n t y  C o u r t  is l i a b l e  to a f i n e  or i m p r i s o n m e n t  
o n  summary  c o n v i c t i o n ,  a n d  c a n  be committed by  t h e  
C o u n t y  C o u r t  j u d g e :  see C o u n t y  C o u r t s  A c t  1 9 8 4 ,  
s. 9 2 .  T h i s  l i a b i l i t y  w o u l d  appear t o  b e  
a b s o l u t e .  A l s o ,  a p e r s o n  who r e s i s t s  or 
i n t e n t i o n a l l y  o b s t r u c t s  a C o u n t y  C o u r t  b a i l i f f  i n  
e x e c u t i n g  a p o s s e s s i o n  o r d e r  a g a i n s t  a t respasser  
is g u i l t y  of a n  o f f e n c e ,  C r i m i n a l  Law A c t  
1 9 7 7  s. 1 0 .  

T h e  K e i t h  C o m m i t t e e ,  ( 1 9 8 3 )  Cmnd. 8 8 2 2 ,  
c o n s i d e r i n g  d i s t r e s s  f o r  t a x e s  was s y m p a t h e t i c  to 
t h e  C u s t o m s  a n d  E x c i s e  D e p a r t m e n t ' s  r e p r e s e n t a t i o n  
t h a t  i t  s h o u l d  be made a n  o f f e n c e  t o  permit 
d i s t r a i n e d  g o o d s  t o  be r e m o v e d  w i t h o u t  a u t h o r i t y .  
T h e  e x i s t i n g  r e m e d i e s  were f o u n d  t o  be n o t  
p a r t i c u l a r l y  p r ac t i ca l .  S e e  paras .  2 4 . 2 . 1 7  a n d  
2 4 . 2 . 3 2 .  

See A b i n g d o n  R.D.C. v .  O 'Gorman [ 1 9 6 8 ]  2 Q.B. 811, 
8 2 8 .  

T h e  t e n a n t ' s  p r e s e n t  r i g h t  to r e t a k e  i l l e g a l  
d i s t r e s s  u p  t o  t h e  time o f  i m p o u n d i n g  c o u l d  be 
e n l a r g e d ,  e n t i t l i n g  h i m  t o  u s e  s e l f - h e l p  a t  a n y  
s tage.  T h a t  w o u l d  p e r p e t u a t e  t h e  r i s k  o f  
c o n f u s i o n  a s  to  w h e t h e r  a d i s t r e s s  was i l l e g a l  or 
i r r e g u l a r .  W e  t h i n k  t h a t  it w o u l d  be p r e f e r a b l e  
e i t h e r  to r e m o v e  t h e  r i g h t  a l t o g e t h e r ,  or to 
s p e c i f y  i n  d e t a i l  t h e  c i r c u m s t a n c e s  w h i c h  w o u l d  
j u s t i f y  a r e t a k i n g .  
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seem to  u s  appropriate  f o r  s u c h  a n  o f f e n c e .  I t  s h o u l d  

b e  a summary o f f e n c e , 3 1  wh ich  m i g h t  b e  p u n i s h a b l e  w i t h  
a maximum p e r i o d  o f  p e r h a p s  o n e  month,  or a s u i t a b l e  
f i n e .  I f  t h e  i n t e r f e r e n c e  j u s t i f i e s  a h i g h e r  p e n a l t y ,  
some o t h e r  o f f e n c e  w i l l  h a v e  b e e n  c o m m i t t e d .  

T o r t i o u s  l i a b i l i t y  

4.34 L i a b i l i t y  i n  t o r t  f o r  rescous and  p o u n d b r e a c h  
was a l so  c o n s i d e r e d  to b e  a b s o l u t e 3 2  so t h a t  i g n o r a n c e  
o f  t h e  d i s t r e s s  was n o  d e f e n c e ,  u n t i l  s t r o n g  d o u b t s  

were e x p r e s s e d  i n  Ab ingdon  R.D.C. v. O ' G ~ r m a n . ~ ~  A g a i n  
we would propose t h a t  t h e  p r e s e n t  p r o v i s i o n s  s h o u l d  b e  
r e p l a c e d  by a s i n g l e  t o r t  o f  i n t e r f e r i n g  w i t h  l a w f u l  
d i s t r e s s  i n  wh ich  knowledge  would b e  a n  e s s e n t i a l  
i n g r e d i e n t . 3 4  A c t i o n  would l i e  o n l y  a t  t h e  i n s t a n c e  o f  

31 The  l e v e l  o f  p e n a l t y  would r e q u i r e  some 
c o n s i d e r a t i o n ,  e .g .  as  to  w h e t h e r  f i n e s  c o u l d  b e  
r e l a t e d  to t h e  v a l u e  o f  t h e  g o o d s  i n v o l v e d .  Under 
s. 9 2 X f - t h e  C o u n t y  C o u r t s  A c t  1984  (see n. 27 
s u p r a )  t h e  maximum p e n a l t y  is o n e  m o n t h ' s  
i m p r i s o n m e n t  and a f i n e  n o t  e x c e e d i n g  l e v e l  4 on  
t h e  s t a n d a r d  scale. 

32 S e e  L a v e 1 1  & Co. L t d .  v. O ' L e a r y  [ 1 9 3 3 ]  2 K . B .  
200 ,  222.  

33 [ 1 9 6 8 ]  2 Q.B. 811. 

34 W e  appreciate t h a t  t o r t i o u s  l i a b i l i t y  f o r  
i n t e r f e r e n c e  w i t h  a n o t h e r ' s  p r o p e r t y  r i g h t s  d o e s  
n o t  u s u a l l y  d e p e n d  o n  t h e  t o r t f e a s o r ' s  knowledge  
o f  t h e  o t h e r  p e r s o n ' s  r i g h t s ,  b u t  w e  c o n s i d e r  t h a t  
d i s t r e s s  mus t  create  a spec ia l  c a t e g o r y  i n  wh ich  
knowledge  is t a k e n  i n t o  a c c o u n t .  T h i s  is b e c a u s e  
t h e  o w n e r ' s  a b s o l u t e  r i g h t  i n  h i s  p r o p e r t y  may 
become s u b j e c t  to d i s t r e s s  r i g h t s  w i t h o u t  h i s  
knowledge .  The p o i n t  is o f  p a r t i c u l a r  i m p o r t a n c e  
so l o n g  a s  t h i r d  p a r t y  g o o d s  c a n  b e  t h e  s u b j e c t  o f  
d i s t r e s s ,  b u t  i t  is a l so  q u i t e  p o s s i b l e  f o r  t h e  
t e n a n t  h i m s e l f  to b e  i g n o r a n t  t h a t  h i s  own g o o d s  
h a v e  b e e n  s u b j e c t e d  to  d i s t r e s s .  
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a l a n d l o r d  who had s u f f e r e d  a c t u a l  loss  or damage, 
which would p r o v i d e  t h e  measure o f  r e c o v e r a b l e  damages. 
There  would no l o n g e r  be any p r e s c r i b e d  p e n a l  
damages. 35 

( i v )  Walking P o s s e s s i o n  

4.35 The p r i n c i p a l  f l a w  i n  t h e  walk ing  p o s s e s s i o n  
agreement  is t h e  u n c e r t a i n t y  of i t s  e f f e c t  on t h i r d  
p a r t i e s . 3 6  I t  is now e ~ t a b l i s h e d ~ ~  t h a t  a t h i r d  p a r t y  
who t a k e s  back h i s  own goods  w i t h o u t  knowledge of t h e  
agreement38 w i l l  n o t  b e  l i a b l e  for poundbreach ,  
a l t h o u g h  t h e  e x a c t  r e a s o n  f o r  h i s  immunity is s t i l l  
u n c e r t a i n .  T h e r e  is a l s o  s t i l l  u n c e r t a i n t y  a s  to t h e  
p o s i t i o n s  o f  t h i r d  p a r t i e s  p u r c h a s i n g  goods  from a 
l a n d l o r d  who had t a k e n  o n l y  walking p o s s e s s i o n ,  o f  t h e  
t r u e  owners  (where n o t  t h e  t e n a n t )  o f  t h o s e  goods ,  and 
of t h i r d  pa r t i e s  p u r p o r t i n g  t o  buy from t h e  t e n a n t .  

35 A s  now p r o v i d e d  by t h e  Distress f o r  Rent  A c t  1689,  
s. I V .  

36 See  s u p r a ,  p a r a .  2.53. 

37 By Abingdon R.D.C. v .  O'Gorman [1968]  2 Q.B. 811. 

38 The d e c i s i o n  i n  Abingdon R.D.C. v. O'Gorman supra 
d o e s  n o t  n e c e s s a r i l y  mean t h a t  a p e r s o n  i n n o c e n t l y  
t a k i n g  goods  from any o t h e r  so r t  o f  pound would b e  
immune, a l t h o u g h  a c o n t r a r y  resu l t  seems u n l i k e l y .  
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4.36 Other p a r t i a l  reforms put forward e a r l i e r  i n  
t h i s  paper could have very s igni f icant  e f f e c t  here. I n  
par t icu lar  , i f  the impounding s tage is made 
redundant,39 it  w i l l  no longer be necessary to  consider 
whether walking possession is equivalent t o  impounding , 
so a s  t o  va l ida te  the landlord ' s  s a l e s .  As i n  

execution, the power to  s e l l  would then depend on a 
se izure ,  followed by a period of possession (of which 
walking possession is one example) without abandonment 

before sa l e .  40 There would no longer be any 
uncertainty a t  or a f t e r  the time of s a l e ,  a t t r i bu tab le  
to  the use of a walking possession agreement. I t  would 
nevertheless be des i rab le  to  r e s t a t e  the s t a tu to ry  
power of s a l e ,  indicat ing i n  which circumstances it  

41 provides an exception to  the nemo da t  quod non habet 
rule .  That becomes even more important i f  there  is t o  
be reform of the ru l e s  a f fec t ing  th i rd  par ty  goods so 
tha t  a l l  of or more of them w i l l  be exempt. 4 2  

4.31 There would nevertheless remain some 
uncertainty a s  t o  the r e s u l t  of deal ings w i t h  goods 
while they were subject  t o  a walking possession 
agreement, e.g. a t enan t ' s  s a l e  t o  a purchaser who 
knew, ought t o  have known, or d i d  not know of the 
agreement and its e f f ec t .  I t  is important t o  remember 
tha t  a person 's  l i a b i l i t y  or non- l iab i l i ty  i n  t o r t  w i l l  

not necessar i ly  be conclusive on questions of t i t l e  t o  
goods. 

39 See supra,  para. 4.30 e t  seq. 

41 See an te ,  para. 2.59. 

42 See an te ,  para.  4.10 e t  seq. 
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A p r e s c r i b e d  fo rm 

4.38 We t h i n k  t h a t  i t  would b e  u s e f u l  to  p r o v i d e  a 
s t a t u t o r y  fo rm f o r  w a l k i n g  p o s s e s s i o n ,  whose u s e  would 

43 b e  c o m p u l s o r y  f o r  l a n d l o r d s  a s  w e l l  a s  f o r  b a i l i f f s ,  
and whose e f f e c t  ( a s  be tween  t h e  p a r t i e s  t h e m s e l v e s  and  

be tween  t h e  p a r t i e s  and o u t s i d e r s )  would b e  e x p l a i n e d  
i n  t h e  s t a t u t e .  The p r e s c r i b e d  form wou ld ,  i n t e r  a l i a ,  
s t a t e  t h a t  no t i t l e  c o u l d  p a s s  t o  p e r s o n s  d e a l i n g  w i t h  
a f f e c t e d  g o o d s  i f  t h e y  knew or o u g h t  r e a s o n a b l y  to h a v e  
known o f  t h e  a g r e e m e n t .  4 4  I t  c o u l d  d raw a t t e n t i o n  t o  
t h e  c r i m i n a l  and c i v i l  s a n c t i o n s  i n  r e l a t i o n  to 
w r o n g f u l  i n t e r f e r e n c e .  I t  c o u l d  se t  o u t  a number o f  
e f f e c t s  wh ich  d o  n o t  seem t o  h a v e  b e e n  c o n s i d e r e d  i n  
t h e  c o n t e x t  o f  w a l k i n g  p o s s e s s i o n .  For i n s t a n c e ,  t h e  
s i g n a t o r y ' s  u s u a l  p r o m i s e  n o t  t o  remove or allow 
r e m o v a l  o f  goods4 '  m i g h t  b e  s e n s i b l y  e x t e n d e d  t o  impose 
s t r i c t e r  d u t i e s ;  t h e r e  s h o u l d ,  w e  t h i n k ,  b e  a d u t y  to  
p r e s e r v e  t h e  g o o d s ,  to  i n s u r e  them, and n o t  t o  d o  a n y  
a c t  l i k e l y  to r e d u c e  t h e i r  v a l u e  or a f f e c t  t h e i r  

43 The Distress  f o r  R e n t  R u l e s  1983/1917 a l r e a d y  
p r o v i d e  ( b y  r .  2 )  a fo rm which  "may b e  u s e d  w i t h  
s u c h  v a r i a t i o n s  a s  t h e  c i r c u m s t a n c e s  may r e q u i r e " ,  
and t h a t  t h e  c h a r g e  f o r  w a l k i n g  p o s s e s s i o n  is 
p a y a b l e  o n l y  i f  a w a l k i n g  p o s s e s s i o n  a g r e e m e n t  i n  
t h a t  f o r m  h a s  b e e n  s i g n e d  by t h e  t e n a n t .  The 
r u l e s  d o  n o t  a p p e a r  t o  i n v a l i d a t e  t h e  u s e  of o t h e r  
fo rms .  

44 i .e.  t h e  same d e g r e e  o f  knowledge  a s  would r e n d e r  
t h e  p e r s o n  l i a b l e  for w r o n g f u l  i n t e r f e r e n c e .  

45 A s  i n  Form 6 ,  para.  3 ,  i n  Append ix  I1 to  t h e  
D i s t r e s s  f o r  R e n t  R u l e s  1983 .  
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a v a i l a b i l i t y  i f  t h e  d i s t r e s s  p r o c e e d s  t o  a sa le .46  AS 

some s i t u a t i o n s  would undoubtedly  c a l l  f o r  some 

m o d i f i c a t i o n  o f  such  a d u t y ,  it seems p r e f e r a b l e  to 
imply t h e  s t a t u t o r y  terms s u b j e c t  to t h e  p a r t i e s ‘  r i g h t  
to v a r y  them. 41 One m o d i f i c a t i o n  to a s t a n d a r d  form 
agreement  which might  be  i n  demand is t h a t  a t e n a n t  be  
e x p r e s s l y  p e r m i t t e d  to  remove a p a r t i c u l a r  a r t i c l e  f o r  
a specif ied purpose and for a l i m i t e d  t i m e .  For  
example,  t h e  t e n a n t  might  b e  p e r m i t t e d  to  d r i v e  h i s  car 
to  w o r k  on c o n d i t i o n  t h a t  h e  also d r i v e s  i t  b a c k  to t h e  

demised p r e m i s e s .  

4.39  The b a s i c  s t a t u t o r y  form o f  walk ing  
p o s s e s s i o n  c o u l d  b e  made o b l i g a t o r y  f o r  a l l  r e n t  
d i s t r e s s ,  p r o s c r i b i n g  a l l  t h e  o t h e r  forms o f  p o s s e s s i o n  
(or impounding). which are  now a v a i l a b l e .  However, w e  
t h i n k  t h a t  i t  would b e  u n r e a s o n a b l e  t o  m a k e  walk ing  
p o s s e s s i o n  t h e  u n i v e r s a l  form o f  p o s s e s s i o n ,  imposing 

46 An agreement  i n  Form 6 d o e s  n o t ,  for i n s t a n c e ,  
p r o h i b i t  t h e  t e n a n t  from consuming t h e  d i s t r a i n e d  
goods ,  e .g .  by b u r n i n g  t h e  coals,  or mixing 
d i s t r a i n e d  mater ia ls ,  i n  m a n u f a c t u r e ,  w i t h  
u n d i s t r a i n e d  g o o d s  b e l o n g i n g  to t h e  t e n a n t  or a 
t h i r d  p a r t y .  

47 e .g .  a newsagent  might  b e  a l l o w e d  (or bound) to 
s e l l  c u r r e n t  issues, w i t h  a c o n d i t i o n  t h a t  he  
c o n t i n u e  r e c e i v i n g  s u b s e q u e n t  issues which a r e  to  
b e  t r e a t e d  a,s s u b j e c t  to  t h e  walk ing  p o s s e s s i o n  
u n t i l  ‘sold.  V a r i a t i o n s  a re  l i k e l y  to b e  c lumsy,  
b u t  i t  is i n e v i t a b l e  t h a t  t h e y  w i l l  be  needed.  
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on t e n a n t s 4 *  new o b l i g a t i o n s  which t h e y  were u n w i l l i n g  
to  accept or u n a b l e  to o b s e r v e .  I t  c o u l d  a l s o  b e  

u n f a i r l y  p r e j u d i c i a l  t o  l a n d l o r d s  who had r e a s o n  to  
s u p p o s e  t h a t  t h e  g o o d s  would b e  u n l a w f u l l y  removed i f  
no g u a r d  were p l a c e d  on  them. The e f f e c t  would t h e n  b e  
to d e p r i v e  t h e  l a n d l o r d  o f  t h e  s e c u r i t y  wh ich  h e  had 
s e i z e d .  

( v )  C e r t i f i c a t i o n  o f  B a i l i f f s  

4.40 Of a l l  t h e  a s p e c t s  r e q u i r i n g  r e f o r m ,  
c e r t i f i c a t i o n  o f  b a i l i f f s  would p r o b a b l y  b e  t h e  most 
c o n v e n i e n t  to  b e  d e a l t  w i t h  i n d e p e n d e n t l y  o f  o t h e r  
a s p e c t s  o f  t h e  law. I n d e e d ,  i f  t h e  remedy is to  b e  
r e t a i n e d  a t  a l l ,  t h i s  r e f o r m  would p r o b a b l y  b e  r e g a r d e d  
a s  e s s e n t i a l .  The c e r t i f i c a t e  g r a n t e d  by t h e  Coun ty  
C o u r t  a l lows t h e  b a i l i f f  t o  o f f e r  h i s  s e r v i c e s  to 
l a n d l o r d s  w i s h i n g  t o  d i s t r a i n  f o r  r e n t  b u t  s e r v e s  n o  
o t h e r  p u r p o s e .  4 9  A s y s t e m  o f  c e r t i f i c a t i o n  s h o u l d  
e n s u r e  t h a t  o n l y  r e s p e c t a b l e  and r e s p o n s i b l e  p e r s o n s  
a r e  employed to c a r r y  o u t  d i s t r e s s .  The p r e s e n t  s y s t e m  
is i n a d e q u a t e  i n  o u r  v i e w ,  b e c a u s e  t h e  i n f o r m a t i o n  

48 

49 

A t  p r e s e n t ,  a w a l k i n g  p o s s e s s i o n  a g r e e m e n t  may b e  
e n t e r e d  i n t o  by a n y  r e s p o n s i b l e  p e r s o n  i n  
p o s s e s s i o n ;  see N a t i o n a l  Commerc ia l  Bank o f  
S c o t l a n d  L t d .  v .  A r c a m  D e m o l i t i o n  a n d  C o n s t r u c t i o n  
L t d .  [1966] 2 Q.B. 593. I t  c o u l d  n e v e r  b e  
a p p r o p r i a t e  to  impose  t h e  o b l i g a t i o n s  o f  " w a l k i n g  
p o s s e s s i o n "  upon s u c h  a p e r s o n  w i t h o u t  h i s  
c o n s e n t ,  or o n  a n  a b s e n t  t e n a n t  who h a s  n o  
knowledge  o f  w h a t  is h a p p e n i n g .  

A p e r s o n  d o e s  n o t  r e q u i r e  a b a i l i f f ' s  c e r t i f i c a t e  
to d i s t r a i n  f o r  r a t e s  or to c a r r y  o u t  a n y  o f  t h e  
o t h e r  f u n c t i o n s  wh ich  p r i v a t e  b a i l i f f s  commonly 
u n d e r t a k e .  C o u n t y  C o u r t  b a i l i f f s  a r e  Government  
e m p l o y e e s  a t t a c h e d  t o  t h e  c o u r t ,  and t h e  c o n t r o l s  
o v e r  them a r e  q u i t e  separate .  
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which  t h e  a p p l i c a n t  h a s  to  s u p p l y  w i l l  r a r e l y  b e  
s u f f i c i e n t  mater ia l  on  wh ich  t o  fo rm a j u d g m e n t  a s  t o  
h i s  s u i t a b i l i t y ,  t h e r e  a re  h a r d l y  a n y  f a c i l i t i e s  f o r  
c h e c k i n g  wha t  h e  s a y s ,  and t h e r e  is n o  e f f e c t i v e  
c o n t r o l  o v e r  h i s  c o n d u c t  i n  d i s t r a i n i n g  o n c e  h e  h a s  
b e e n  g r a n t e d  a c e r t i f i c a t e .  

4 .41  The  p r i n c i p a l  n e e d s  a r e  t h a t  a p p l i c a n t s  f o r  
b a i l i f f s '  c e r t i f i c a t e s  s h o u l d  b e  r e q u i r e d  t o  show t h a t  

t h e y  are  s u i t a b l e  p e r s o n s  w i t h  some e x p e r i e n c e  or a t  
l ea s t  knowledge  o f  d i s t r e s s ,  t h a t  t h e r e  s h o u l d  b e  
improved  f a c i l i t i e s  f o r  c h e c k i n g  t h e  i n f o r m a t i o n  t h e y  
s u p p l y  a n d ,  a b o v e  a l l ,  t h a t  t h e r e  s h o u l d  b e  a f a i r  and 
c o n v e n i e n t  way o f  d e a l i n g  w i t h  c o m p l a i n t s .  A r e a l l y  
e f f i c i e n t  c e r t i f i c a t i o n  and  m o n i t o r i n g  m a c h i n e r y  
r e q u i r e s  t h e  i n t r o d u c t i o n  o f  some body c h a r g e d  w i t h  
r e s p o n s i b i l i t y  f o r  u p h o l d i n g  s t a n d a r d s  and m a i n t a i n i n g  
r e c o r d s .  

M a c h i n e r y  

4.42 A t  f i r s t  s i g h t ,  a n  a t t r a c t i v e  p r e c e d e n t  is 
p r o v i d e d  by t h e  l i q u o r  l i c e n s i n g  p r o c e d u r e s  i n  t h e  
m a g i s t r a t e s '  c o u r t s ,  where  t h e  pol ice  p e r f o r m  t h e  role  
o f  i n d e p e n d e n t  r e s p o n d e n t s  , and  o t h e r  b o d i e s  and  
a f f e c t e d  i n d i v i d u a l s  a r e  e n t i t l e d  to m a k e  
r e p r e s e n t a t i o n s .  50 The p r e c e d e n t  a p p e a r s  less  u s e f u l  
o n  closer e x a m i n a t i o n ,  b e c a u s e  t h e r e  is n o  e x i s t i n g  
body o b v i o u s l y  s u i t e d  to  f i l l  t h e  r e s p o n d e n t  ro le ,  and  

50 S e e  t h e  L i c e n s i n g  A c t  1 9 6 4 .  
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the expense of s e t t i ng  up and maintaining a new body 
spec ia l ly  for tha t  purpose would be considerable and 
perhaps disproport ionate .  Nor is there  any equivalent 
loca l  catchment area for other persons l i ke ly  to  be 
affected,  and so e l i g i b l e  to  make representat ions 

4 . 4 3  A recent precedent, u s i n g  ex is t ing  bod es  to  
control  the a c t i v i t i e s  of persons engaged i n  a 
par t icu lar  k i n d  of work, is to  be found i n  the Estate  
Agents Act 1979 .  There, the Secretary of S ta t e  for 
Trade and Industry can make regulat ions requiring 
e s t a t e  agents t o  s a t i s f y  m i n i m u m  standards of 
competence, for which a degree of p rac t i ca l  experience 
w i l l  be taken a s  evidence of competence. The Act 

imposes du t i e s  on persons engaged i n  e s t a t e  agency 
work, and the enforcement of the Act is the 
respons ib i l i ty  of the loca l  weights and measures 
au tho r i t i e s ,  subject  t o  the supervision of the Director 
General of Fair  Trading. The Director can make a 
prohibi t ion order prohibi t ing a person from carrying on 

e s t a t e  agency work on the ground t h a t  h e  is u n f i t ,  or a 
warning order ,  warning the e s t a t e  agent tha t  r epe t i t i on  
of a par t icu lar  f a i l u r e  or prac t ice  would render h i m  
u n f i t .  Appeal l i e s  t o  the Secretary of S ta te .  The 
Director m u s t  e s t ab l i sh  and maintain a r eg i s t e r  of 
every order and decis ion he makes. 

4 . 4 4  That precedent may be adaptable for use i n  
c e r t i f i c a t i o n  of b a i l i f f s .  The loca l  consumer 
protect ion a u t h o r i t i e s  could be charged w i t h  

respons ib i l i ty  for ver i fying the (more extensive) 
information supplied by the appl icant ,  following up 

references,  records of experience, f inanc ia l  s t a n d i n g  
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etc.  They would cooperate i n  m a i n t a i n i n g  c e n t r a l  
r e c o r d s ,  so f a r  a s  p o s s i b l e ,  and  b e  t h e  p u b l i c i s e d  
r e c e i v i n g  p o i n t  f o r  a n y  comments and c o m p l a i n t s  a b o u t  
t h e  c o n d u c t  o f  d i s t r a i n i n g  b a i l i f f s .  T h e i r  ro le  would 
b e  p r i n c i p a l l y  a d m i n i s t r a t i v e ,  a imed a t  r e v e a l i n g  a n y  
p o s s i b l e  g r o u n d s  f o r  r e f u s a l  or c a n c e l l a t i o n  of 
c e r t i f i c a t e s  and  f o r f e i t u r e  o f  s e c u r i t y .  T h e r e  c a n  b e  
no d o u b t  t h a t  a n y  c o n t e s t e d  a p p l i c a t i o n  s h o u l d  be heard 

i n  t h e  C o u n t y  C o u r t .  I t  is a r g u a b l e  t h a t  i t  would b e  
w a s t e f u l  to  s p e n d  c o u r t  t i m e  o n  unopposed  a p p l i c a t i o n s .  
On t h e  o t h e r  h a n d ,  t h e  e x p e r i e n c e  o f  C o u n t y  C o u r t  
j u d g e s  i n  a s s e s s i n g  t h e  c h a r a c t e r  o f  w i t n e s s e s  is o f  
c o n s i d e r a b l e  v a l u e ,  and  is a n  a d v a n t a g e  wh ich  s h o u l d  
n o t  b e  l i g h t l y  w a i v e d .  

4.45 Wha teve r  m a c h i n e r y  may b e  p r e s c r i b e d  f o r  t h e  
h e a r i n g  of c o m p l a i n t s ,  w e  t h i n k  t h a t  i t  is e s s e n t i a l  
for  s u c h  m a c h i n e r y  to b e  d rawn  to t h e  a t t e n t i o n  o f  t h e  
p e r s o n s  l i k e l y  to  b e  a f f e c t e d  by t h e  a c t i v i t i e s  o f  
b a i l i f f s .  T h i s  may b e  a c h i e v e d  v e r y  s i m p l y  by 
r e q u i r i n g  t h e  b a i l i f f ' s  n o t i c e  o f  d i s t r e s s  to  s e t  o u t  

t h e  steps which  a n  a g g r i e v e d  r e c i p i e n t  may t a k e .  T h e r e  
are  many p r e c e d e n t s  f o r  t h i s .  51 

4.46 M a c h i n e r y  a l o n g  t h o s e  l i n e s  c o u l d  p o s s i b l y  b e  
d e v i s e d ,  b u t  w e  a re  v e r y  aware o f  t h e  i n c r e a s e  i n  
r e s o u r c e s  wh ich  i t  would demand. T h a t  demand c o u l d  b e  
r e f l e c t e d  i n  i n c r e a s e d  c e r t i f i c a t i o n  f e e s .  A modes t  
i n c r e a s e  i n  c e r t i f i c a t i o n  f e e s  or costs may p r o v e  to b e  
a smal l  pr ice  to  p a y  to  a c h i e v e  improvemen t  i n  t h e  

pract ice  and  t h e  p u b l i c  image o f  d i s t r e s s .  

51 See s u p r a ,  p a r a .  4 .38 .  
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Q u a l i f i c a t i o n s  

4 . 4 7  The q u e s t i o n  o f  how and how f a r  t h e  
r e q u i r e m e n t s  on a p p l i c a t i o n  s h o u l d  be  made more 
s t r i n g e n t  is q u i t e  s e p a r a t e  from t h e  q u e s t i o n  o f  
mach i n e  r y . W e  d o  n o t  t h i n k  t h a t  i t  would be  
u n r e a s o n a b l e  to  r e q u i r e  new a p p l i c a n t s  t o  spend a 
t r a i n i n g  p e r i o d  under  t h e  s u p e r v i s i o n  o f  an e s t a b l i s h e d  
b a i l i f f ,  and/or to  r e q u i r e  t h e  a p p l i c a t i o n  to be  
s u p p o r t e d  by an e s t a b l i s h e d  b a i l i f f  or o t h e r  c h a r a c t e r  
w i t n e s s  who c o u l d  b e  r e q u i r e d  to  a t t e n d  b e f o r e  t h e  
judge .  While  bonds a r e  a u s e f u l  form o f  s e c u r i t y ,  t h e  
amount s e t  may be  u n r e a l i s t i c a l l y  l o w .  52 The c o u r t  
s h o u l d  be  g i v e n  d i s c r e t i o n  to make o r d e r s  which a re  n o t  
s imply  g r a n t s ,  r e f u s a l s  or c a n c e l l a t i o n s  o f  
c e r t i f i c a t e s .  The c o u r t  might  c o n s i d e r  it a p p r o p r i a t e  
to r e q u i r e  a n  a p p l i c a n t  to p r o v i d e  a h i g h e r  s e c u r i t y  
t h a n  normal ,  or t o  impose o t h e r  c o n d i t i o n s  on a g r a n t ,  
or to issue a warning s i m i l a r  t o  t h e  warning o r d e r s  
which c a n  be  made by t h e  D i r e c t o r  a g a i n s t  e s t a t e  
a g e n t s ,  such  warning to be  noted  on t h e  c e n t r a l  

r e g i s t e r .  A second warning would a u t o m a t i c a l l y  l e a d  to  
d i s q u a l i f i c a t i o n ,  b u t  t h e r e  c o u l d  be  a d i s c r e t i o n  a s  to  
t h e  l e n g t h  o f  d i s q u a l i f i c a t i o n  and/or  t h e  e f f e c t i v e  
l i f e  o f  a warning on t h e  r e g i s t e r .  

52 S e c u r i t y  o f  € 2 , 5 0 0 ;  see Distress  f o r  Rent  R u l e s  
1983/1917, r .  6 .  
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B. O t h e r  Problem Areas 

4 . 4 8  We now t u r n  to  o t h e r  problem a r e a s  which 
might  b e  c o n s i d e r e d  s u i t a b l e  c a n d i d a t e s  f o r  i n d i v i d u a l  
re form.  These  a r e  t h e  a r e a s  t o  which w e  have a c c o r d e d  
lesser  p r i o r i t y  t h a n  t h o s e  mentioned above.  W e  
emphas ise  t h a t  O U T  s u g g e s t i o n s  a r e  i n t e n d e d  o n l y  to 
g i v e  a broad i n d i c a t i o n  of t h e  d i r e c t i o n s  w h i c h  w e  

t h i n k  t h a t  r e f o r m s  might  t a k e ,  w i t h o u t  any d e t a i l s  of 
how r e f o r m s  w o u l d  be implemented and what t e c h n i c a l  
problems might  have  to be  overcome. The d i r e c t i o n s  c a n  
be b r i e f l y  e x p r e s s e d ,  b u t  i t  s h o u l d  n o t  be assumed t h a t  
implementa t ion  would be  a s i m p l e  or s t r a i g h t f o r w a r d  
t a s k .  

( v i )  Goods A v a i l a b l e  f o r  Dis t ress  

4 . 4 9  Even i f  a l l  t h i r d  p a r t y  goods  (or most o f  
them) were to b e  exempted from d i s t r e s s ,  some o u t d a t e d  
and u n s a t i s f a c t o r y  r u l e s  a s  to t h e  a v a i l a b i l i t y  o f  
goods  would remain .  One p o s s i b l e  approach  to r e f o r m  
would b e  to a b o l i s h  a l l  t h e  e x i s t i n g  p r i v i l e g e s  o r  
e x e m p t i o n s ,  b u t  we d o  n o t  c o n s i d e r  t o t a l  a b o l i t i o n  t o  
be  a s a t i s f a c t o r y  s o l u t i o n .  I t  w o u l d  be  o p p r e s s i v e  t o  
sweep away a l l  t h e  p r i v i l e g e s ,  i n c l u d i n g  t h o s e  d e s i g n e d  
to p r e s e r v e  f o r  t h e  t e n a n t ,  and h i s  f a m i l y ,  some b a s i c  
n e c e s s a r i e s ,  and t h o s e  d e s i g n e d  to p r e v e n t  a v o i d a b l e  

53 i n t e r f e r e n c e  w i t h  t h e  t e n a n t ’ s  a b i l i t y  to e a r n  money. 

53 S e e  s u p r a ,  p a r a .  2.36 e t  s e q .  
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U n i f o r m i t y  

4 . 5 0  T h e  s e c o n d  p o s s i b i l i t y  w o u l d  b e  to  a b o l i s h  

t h e  e x e m p t i o n s  w h i c h  a p p l i e d  e x c l u s i v e l y  to  d i s t r e s s ,  

a n d  t o  a d o p t  t h e  g e n e r a l  (much s i m p l e r )  r u l e s  o f  

e x e m p t i o n  f r o m  e x e c u t i o n .  T h e  a d v a n t a g e  o f  

s u b s t i t u t i n g  a se t  o f  r u l e s  f r o m  a n  a n a l o g o u s  a r e a  o f  

law w o u l d  b e  t h e  a c h i e v e m e n t  o f  s i m p l i f i c a t i o n  a n d  

u n i f o r m i t y .  

4 . 5 1  On t h e  o t h e r  h a n d ,  i t  may b e  t h o u g h t  t h a t  

u n i f o r m i t y  f o r  i t s  own sake  is a p o o r  o b j e c t i v e ;  r u l e s  

f r o m  o t h e r  b r a n c h e s  o f  t h e  law s h o u l d  n o t  b e  a d o p t e d  
w h o l e s a l e  u n l e s s  d e m o n s t r a b l y  s u p e r i o r .  T h e  more 

p o s i t i v e ,  a n d  p r e f e r a b l e ,  a p p r o a c h  is t o  r e t a i n  t h o s e  

o f  t h e  p r i v i l e g e s  e x c l u s i v e  to  d i s t r e s s  w h i c h  a r e  
l o g i c a l l y  s o u n d  a n d  s e r v e  a u s e f u l  p u r p o s e .  A l l  t h a t  

is n e c e s s a r y  is t h a t  t h e y  s h o u l d  b e  b r o u g h t  u p  to  d a t e .  

T h e n ,  u n i f o r m i t y  m i g h t  s t i l l  b e  a c h i e v e d  b y  a p p l y i n g  
t h e  same e x e m p t i o n s ,  w h e r e  a p p r o p r i a t e ,  to  a l l  t h e  

a n a l o g o u s  p r o c e d u r e s  i n c l u d i n g  e x e c u t i o n  a n d  o t h e r  

f o r m s  of d i s t r e s s .  U n i f o r m i t y  w h i c h  r e t a i n s  a l l  t h e  

b e t t e r  f e a t u r e s  a n d  d i s c a r d s  t h o s e  w h i c h  a r e  i n f e r i o r  

is a more s e n s i b l e  o b j e c t i v e  t h a n  s u b s t i t u t i n g  o n e  s e t  
o f  u n s a t i s f a c t o r y  r u l e s  of w i d e  a p p l i c a t i o n  f o r  o n e  

w h i c h  h a d  n a r r o w  a p p l i c a t i o n  o n l y .  

M o d e r n i s a t i o n  

4 . 5 2  T h e  m o d e r n i s a t i o n  p o s s i b i l i t i e s  a r e  q u i t e  

n u m e r o u s  a n d  w e  d o  n o t  propose to d e t a i l  a l l  o f  t h e m .  

Some o u t l i n e  s u g g e s t i o n s  w o u l d  b e :  
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( i )  t h e  e n l a r g e m e n t  o f  q u a l i f i e d  p r i v i l e g e  
to  a b s o l u t e  p r i v i l e g e ; S 4  

( i i )  t h e  e x e m p t i o n  of d e f i n e d  b a s i c  

n e c e s s a r i e s  up  to a more r e a l i s t i c  
v a l u e ,  p a r t i c u l a r l y  i n  t h e  c o n t e x t  o f  
r e s i d e n t i a l  premises o c c u p i e d  by  t h e  
tenant and his family;55 

( i i i )  t h e  i n t r o d u c t i o n  o f  s o m e  e l e m e n t  o f  

c h o i c e  for t h e  t e n a n t ,  as  t o  which  g o o d s  
5 6  s h o u l d  be t a k e n :  

( i v )  t h e  e x e m p t i o n  of t h i n g s  whose  s e i z u r e  

was l i k e l y  t o  p r o v o k e  a b r e a c h  o f  t h e  
p e a c e ,  a s s u m i n g  t h a t  t h e  r e a c t i o n  o f  t h e  
t e n a n t  o r  o c c u p i e r  w i l l  b e  t h a t  of a 
r e a s o n a b l e  man; 5 1  

54 See s u p r a ,  paras .  2 .31-2 .39 .  

55 S e e  s u p r a ,  para .  2 . 4 0 ( v i ) .  Cf .  t h e  I n s o l v e n c y  A c t  
1 9 8 5 ,  s. 1 3 0 ( 2 )  wh ich  w i l l  e x c l u d e  f r o m  a 
b a n k r u p t ' s  e s t a t e  " s u c h  too ls ,  b o o k s ,  v e h i c l e s  a n d  
o t h e r  items o f  e q u i p m e n t  a s  a re  n e c e s s a r y  to t h e  
b a n k r u p t  f o r  u s e  p e r s o n a l l y  by h im i n  h i s  
employmen t ,  b u s i n e s s  or v o c a t i o n "  a n d  " s u c h  
c l o t h i n g ,  b e d d i n g ,  f u r n i t u r e ,  h o u s e h o l d  e q u i p m e n t  
and  p r o v i s i o n s  a s  a r e  n e c e s s a r y  f o r  s a t i s f y i n g  t h e  
basic  d o m e s t i c  n e e d s  of t h e  b a n k r u p t  a n d  h i s  
f a m i l y "  w i t h o u t  a n y  f i x e d  u p p e r  l i m i t  of v a l u e ;  
cf. t h e  B a n k r u p t c y  A c t  1 9 1 4 ,  s. 3 8 ( 2 )  u n d e r  wh ich  
t h e  u p p e r  l i m i t  o f  v a l u e  is now €250 .  

56 See s u p r a ,  para.  2 .39 .  

57 S e e  s u p r a ,  paras .  2 . 4 0 ( v )  a n d  2 .43 .  
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( v )  t h e  e x e m p t i o n  o f  t h i n g s  w h o s e  r e m o v a l  

w o u l d  h a v e  a s e v e r e  a n d  i m m e d i a t e  
a d v e r s e  e f f e c t  o n  t h e i r  own v a l u e  or o n  
t h e  c o n d i t i o n  or v a l u e  of t h i n g s  l e f t  
b e h i n d ;  t h u s ,  f o r  e x a m p l e ,  p e r i s h a b l e s  
w o u l d  b e  e x e m p t  u n l e s s  t h e  l a n d l o r d  
c o u l d ,  a n d  was w i l l i n g  to ,  keep t h e m  
w i t h o u t  d e t e r i o r a t i o n  u n t i l  a r e a s o n a b l e  
s a l e ;  58 

( v i )  t e n a n t ' s  f i x t u r e s  w o u l d  cease t o  b e  
59 e x e m p t .  

( v i i )  R e p l e v i n  

4 . 5 3  We h a v e  a l r e a d y  i n d i c a t e d  t h e  n e e d  t o  
s u b s t i t u t e  a more f l e x i b l e  r e m e d y  f o r  t h e  v e r y  l i m i t e d  

r e m e d y  o f  r e p l e v i n ,  i n  t h e  c o n t e x t  of cross-claims a n d  
o t h e r  d e f e n c e s .  6 o  We w o u l d  s u g g e s t  t h a t ,  e v e n  i f  
cross-claims a r e  n o t  t o  b e  p e r m i t t e d ,  t h e  s p e c i a l  
p r o c e d u r e  o u t l i n e d  i n  p a r a g r a p h  4 . 2 9  a b o v e  s h o u l d  
n e v e r t h e l e s s  b e  s u b s t i t u t e d  f o r  t h e  p r e s e n t  r e m e d y  of 
r e p l e v i n .  

( v i i i )  A w a r e n e s s  of t h e  Remedy 

4 . 5 4  We h a v e  a l r e a d y  e x p r e s s e d  o u r  d o u b t s  a s  t o  
t h e  u s e f u l n e s s  of r e q u i r i n g  t h e  r i g h t  t o  d i s t r a i n  to  b e  
e x p r e s s l y  r e s e r v e d  i n  a lease b e f o r e  i t  c a n  be 

5 8  See s u p r a ,  pa ra .  2 . 4 1 .  

59 S e e  s u p r a ,  pa ra s .  2 . 4 0 ( i i i )  a n d  2 . 4 2 .  

60 S e e  s u p r a ,  para .  2 . 2 0  e t  seq. 
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e x e r c i s e d .  61 The p u r p o s e  o f  s u c h  a r e q u i r e m e n t  would 
b e  to e n s u r e  t h a t  t e n a n t s  were f u l l y  aware o f  t h e  
l a n d l o r d ' s  r i g h t s  o f  s e l f  h e l p .  W e  d o u b t  w h e t h e r  t h e  
m a j o r i t y  o f  t e n a n t s  would f u l l y  u n d e r s t a n d  t h e  
i m p l i c a t i o n s  o f  a s h o r t  c l ause  s i m p l y  r e s e r v i n g  a r i g h t  
to  d i s t r a i n ,  b u t  we would c e r t a i n l y  n o t  a d v o c a t e  t h e  
i n c l u s i o n  o f  a d e t a i l e d  r e s e r v a t i o n  s p e l l i n g  o u t  t h e  
e f f ec t  of a r i g h t  to d i s t r a i n .  We t h i n k  t h a t  t h e  t i m e  

when a t e n a n t  is more l i k e l y  to b e n e f i t  f rom b e i n g  
e x p r e s s l y  warned a s  to t h e  a v a i l a b i l i t y  o f  d i s t r e s s  is 

t h e  time when d i s t r e s s  is imminen t .  

( i x )  Advance Notice or L e a v e  f rom t h e  C o u r t  

4.55 W h i l e  s e v e r a l  o f  t h e  soc i a l  c r i t i c i sms  o f  
d i s t r e s s  f o r  r e n t  would p r o b a b l y  b e  a n s w e r e d  by a 
u n i v e r s a l  r e q u i r e m e n t  t h a t  t h e  l e a v e  o f  t h e  c o u r t  b e  
f i r s t  o b t a i n e d ,  w e  t h i n k  it v e r y  l i k e l y  t h a t  s u c h  a 
r e q u i r e m e n t  would e f f e c t i v e l y  d e s t r o y  t h e  remedy.  
U n l e s s  t h e r e  were some e x p e d i t e d ,  p r i o r i t y  p r o c e d u r e  
f o r  a p p l i c a t i o n s ,  t h e  a d v a n t a g e  o f  s p e e d  would b e  l o s t .  
The c o u r t  c o u l d  h a r d l y  c o n s i d e r  t h e  a p p l i c a t i o n  w i t h o u t  
some c o n s i d e r a t i o n  o f  t h e  meri ts ,  a s  i n  a n  o r d i n a r y  
c o u r t  a c t i o n .  W e  t h i n k  t h a t  t h e r e  would b e  l i t t l e  

p o i n t  i n  p r e s e r v i n g  d i s t r e s s  a s  a n  i n d e p e n d e n t  remedy 
where  e v e r y  e x e r c i s e  mus t  i n v o l v e  a n  a p p l i c a t i o n  to t h e  

c o u r t ,  e s p e c i a l l y  i f  t h e  end  r e s u l t  is n o t  
s i g n i f i c a n t l y  d i f f e r e n t  f r o m  e x e c u t i o n  o f  a j u d g m e n t  

a g a i n s t  t h e  d e f e n d a n t ' s  g o o d s .  I t  would b e  p e r f e c t l y  

61 S e e  s u p r a ,  p a r a .  2.27. 
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p o s s i b l e ,  i f  t h o u g h t  d e s i r a b l e ,  to  p r e s e r v e  some 
d i f f e r e n c e s  b e t w e e n  l a n d l o r d s  and o t h e r  j udgmen t  
c r e d i t o r s ,  e . g .  by a l l o w i n g  l a n d l o r d s  t o  g o  a g a i n s t  
some t h i r d  p a r t y  g o o d s .  W e  c o n s i d e r ,  however ,  t h a t  
o n c e  c o u r t  i n v o l v e m e n t  were  made u n i v e r s a l ,  i t  would b e  
i n e x p e d i e n t  t o  p e r p e t u a t e  a n y  of t h e  p r e s e n t  
d i f f e r e n c e s .  

4 .56  A more e f f e c t i v e  d i r e c t i o n  f o r  r e f o r m  wou ld ,  

i n  our v i e w ,  b e  to  r e q u i r e  l a n d l o r d s  t o  s e r v e  a d v a n c e  
n o t i c e  o f  i n t e n d e d  d i s t r e s s .  We would b e  i n t e r e s t e d  
to l e a r n  w h e t h e r  d i s t r a i n i n g  l a n d l o r d s  would c o n s i d e r  
t h e m s e l v e s  p r e j u d i c e d  by a r e q u i r e m e n t  to  s e r v e  n o t i c e ,  
a n d ,  i n d e e d ,  how many d i s t r a i n i n g  l a n d l o r d s  d o  a l r e a d y  
g i v e  a d v a n c e  w a r n i n g  e v e n  t h o u g h  n o t  o b l i g e d  to  d o  SO. 

I f  i n  f a c t  t h e  r e q u i r e m e n t  would n o t  b e  s e e n  a s  
p r e j u d i c i a l  i n  t h e  m a j o r i t y  o f  cases ,  t h e  b e s t  s o l u t i o n  
m i g h t  b e  t o  r e q u i r e  a d v a n c e  n o t i c e  i n  e v e r y  case,  
u n l e s s  t h e  c o u r t  a g r e e s  (on  a n  e x  p a r t e  a p p l i c a t i o n )  t o  
d i s p e n s e  w i t h  i t .  A l t e r n a t i v e l y ,  a Mareva i n j u n c t i o n  
m i g h t  b e  c o n s i d e r e d  more a p p r o p r i a t e  i n  s u c h  a case.  
Q u i t e  a p a r t  f rom t h e  soc i a l  c o n s i d e r a t i o n s ,  w e  t h i n k  
t h a t  an  a d v a n c e  n o t i c e  r e q u i r e m e n t  c o u l d  v e r y  well  c u t  
down t h e  o v e r a l l  costs o f  d i s t r a i n i n g .  We would 
a n t i c i p a t e  t h a t  n o t i c e  would i n  many cases l e a d  t o  
immedia t e  payment  or a c c e p t a b l e  a r r a n g e m e n t s  f o r  
paymen t ,  and d i s p u t e s  would b e  r e s o l v e d  b e f o r e ,  i n s t e a d  
of a f t e r ,  t h e  commencement o f  a d i s t r e s s  wh ich  m i g h t  
p r o v e  t o  b e  u n l a w f u l .  

4 . 5 7  T h e r e  a r e  s e v e r a l  ways i n  which t e n a n t s  c o u l d  
b e  d i s c o u r a g e d  f rom t r e a t i n g  a d v a n c e  n o t i c e  a s  a n  

o p p o r t u n i t y  f o r  a v o i d i n g  d i s t r e s s .  One o b v i o u s  way is 
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t o  p r o v i d e  t h a t  a l l  d i s t r a i n a b l e  g o o d s  wh ich  were  on  
t h e  premises when t h e  n o t i c e  was s e r v e d ,  s h o u l d  s t i l l  
b e  d i s t r a i n a b l e  n o t w i t h s t a n d i n g  s u b s e q u e n t  r e m o v a l  and  

62 r e g a r d l e s s  o f  t h e  m o t i v e  o f  t h e  p e r s o n  r emov ing  them. 
Such a r u l e  would n o t  a l w a y s  a s s i s t  t h e  l a n d l o r d  i n  
p r a c t i c e ,  b e c a u s e  h e  m i g h t  n o t  know wha t  g o o d s  had b e e n  
on t h e  p r e m i s e s ,  or where  d i s t r a i n a b l e  g o o d s  had been  
t a k e n .  W h e t h e r  t h e  l a n d l o r d  s h o u l d  h a v e  a 

COKKeSpOnding power to f o l l o w  g o o d s  o n t o  a n o t h e r ' s  l a n d  
w i t h o u t  h i s  c o n s e n t  is n o t  an  e a s y  q u e s t i o n  to a n s w e r .  
P r o b a b l y  s u c h  a power s h o u l d  n o t  b e  a v a i l a b l e  e x c e p t  
t h r o u g h  t h e  c o u r t .  I t  may b e  c o n s i d e r e d  more 
a p p r o p r i a t e  f o r  t h e  cour t  to o r d e r  d e l i v e r y  up o f  t h e  
g o o d s  r a t h e r  t h a n  to a u t h o r i s e  f o r c e d  e n t r y .  

( x )  Dis t ress  and  R e s i d e n t i a l  L e t t i n g s  

4 . 5 8  We r e c o g n i s e  t h a t  t h e r e  is a d i s t i n c t i o n  
be tween  t e n a n c i e s  o f  r e s i d e n t i a l  premises and p r e m i s e s  
l e t  f o r  b u s i n e s s ,  a g r i c u l t u r a l  or o t h e r  p u r p o s e s ,  a s  
d i f f e r e n t  social  a r g u m e n t s  a p p l y .  63  For t h e  r e a s o n s  

62 C f .  t h e  e x i s t i n g  power to f o l l o w ,  where  t h e  
l a n d l o r d  mus t  p r o v e  t h a t  t h e  r e m o v a l  was 
c l a n d e s t i n e  O K  f r a u d u l e n t ,  see p a r a .  2 .62 .  The 
e f f e c t  of a n o t i c e  would t h e n  b e  a n a l o g o u s  to  t h e  
issue of a w r i t  or w a r r a n t  o f  e x e c u t i o n ,  wh ich  
b i n d s  t h e  d e b t o r ' s  g o o d s .  T h e r e a f t e r ,  a l l  
d e a l i n g s  w i t h  t h e  g o o d s  a r e  s u b j e c t  to t h e  
e n f o r c e m e n t  o f f i c e r ' s  r i g h t  to s e i z e  them,  u n l e s s  
t h e y  h a v e  b e e n  s o l d  i n  market o v e r t  or to a bona  
f i d e  p u r c h a s e r  f o r  v a l u e  w i t h o u t  n o t i c e .  

63  S e e  P a r t  111. 
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o u t l i n e d  a b o v e  i n  p a r a g r a p h  4 . 5 5 ,  w e  would n o t  b e  i n  

f a v o u r  of e x t e n d i n g  t h e  r e q u i r e m e n t  of o b t a i n i n g  t h e  

c o u r t ' s  l e a v e  t o  a n y  w i d e r  c l a s s  o f  t e n a n c i e s .  T h e r e  

i s ,  however ,  t h e  a l t e r n a t i v e  o f  e x c l u d i n g  a l l  

r e s i d e n t i a l  t e n a n c i e s  f rom t h e  a m b i t  o f  d i s t r e s s  

a l t o g e t h e r ,  which we c o n s i d e r  l a t e r  i n  t h i s  p a p e r  u n d e r  

t h e  h e a d i n g  " A b o l i t i o n " .  

( 3  ) FUNDAMENTAL REFORM 

4.59 I n  p r i n c i p l e ,  a c o d i f i c a t i o n  i n  modern t e r m s ,  
64 e l i m i n a t i n g  t h e  s u b s i s t i n g  a r c h a i s m s  and a n o m a l i e s ,  

would s t i l l  b e  t h e  b e s t  p o s s i b l e  way of r e f o r m i n g  t h e  

law o f  d i s t r e s s .  The b e t t e r  r u l e s  would b e  r e t a i n e d ,  

p e r h a p s  w i t h  some m o d i f i c a t i o n ,  b u t  t h e  c o d e  would 

b r i n g  i n  ma jo r  r e f o r m s  t h r o u g h o u t  d i s t r e s s  l a w .  I t  

would i n c o r p o r a t e  r e f o r m s  u n d e r  a l l  t h e  h e a d i n g s  

c o n s i d e r e d  a b o v e  a t  p a r a g r a p h s  4 .5  to  4.58 a s  p o s s i b l e  

c a n d i d a t e s  f o r  i n d i v i d u a l  r e f o r m .  The c o d e  would a l s o  
m a k e  improvemen t s  i n  r e s p e c t  of all the other matters 

whose need  f o r  a t t e n t i o n  is a p p a r e n t  f rom t h e  summary 
of t h e  p r e s e n t  law i n  P a r t  I1 of t h i s  p a p e r .  Reform 

would n o t  b e  c o n f i n e d  t o  t h o s e  p r o b l e m  a r e a s  which  h a v e  
a l r e a d y  g i v e n  t r o u b l e .  

64 A s  s u g g e s t e d  i n  I n t e r i m  R e p o r t  on  D i s t r e s s  f o r  
R e n t  ( 1 9 6 6 ) ,  Law Corn. No. 5. 
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4 . 6 0  E s t a b l i s h e d ,  s u c c e s s f u l  f e a t u r e s  f rom 

r e m e d i e s  or p r o c e d u r e s  ‘ cou ld  b e  a d o p t e d ,  or 
drawn on a s  m o d e l s .  A m b i g u i t i e s  and i n c o n s i s t e n c i e s  
would b e  e l i m i n a t e d ,  a l o n g  w i t h  t h e  o u t d a t e d  and 
a n o m a l o u s  p a r t s ,  t o  p r o d u c e  a n  e f f i c i e n t  and  f a i r  
modern s y s t e m  o f  law e n f o r c e m e n t .  

4 .61 A t  t h e  same time, t h e  r u l e s  a p p l i c a b l e  t o  
o t h e r  f o r m s  o f  d i s t r e s s , 6 6  and p e r h a p s  o t h e r  p r o c e d u r e s  
i n v o l v i n g  f o r c e d  s a l e  o f  p r o p e r t y  f o r  t h e  b e n e f i t  o f  
c r e d i t o r s , 6 7  c o u l d  a l s o  b e  r e v i s e d .  The r u l e s  c o u l d  
a l l  b e  b r o u g h t  i n t o  t h e  same s t a t u t o r y  c o d e .  The o n l y  
s u r v i v i n g  d i f f e r e n c e s  b e t w e e n  t h e  c o d i f i e d  p r o c e d u r e s  
would b e  t h o s e  r e f l e c t i n g  e s s e n t i a l  d i f f e r e n c e s  i n  
t a r g e t  O K  s u b s t a n c e .  68 

65 e . g .  e x e c u t i o n  a g a i n s t  g o o d s .  

66 i . e .  d i s t r e s s  f o r  r a t e s  and t a x e s  and f o r  c e r t a i n  
p a y m e n t s  o r d e r e d  to b e  made by m a g i s t r a t e s ’  
C o u r t S .  

67 e . g .  s a l e  by or a t  t h e  i n s t a n c e  o f  a m o r t g a g e e ,  
e x e c u t i o n  a g a i n s t  g o o d s ,  and p o s s i b l y  a l s o  sa l e s  
on  i n s o l v e n c y .  

68 e . g .  r u l e s  g o v e r n i n g  s a l e  o f  l a n d  and  o t h e r  
p r o p e r t y  c a n n o t  b e  i d e n t i c a l  b e c a u s e  d i f f e r e n t  
f o r m a l i t i e s  a r e  r e q u i r e d  u n d e r  t h e  g e n e r a l  law,  
some t h i r d  p a r t y  g o o d s  may s t i l l  b e  c o n s i d e r e d  
r i g h t l y  e l i g i b l e  f o r  d i s t r e s s  b u t  n o t  f o r  
e x e c u t i o n  and  so o n .  

130 



4.62 We t h i n k  t h a t  t h e r e  h a s  been  a p p r e c i a b l e  

g r o w t h  i n  t h e  u s e  of t h e  remedy s i n c e  1968 when Lord 

Denning M.R.  s a i d  t h a t :  

" I t  is v e r y  r a r e l y  t h a t  we h a v e  a case a b o u t  
d i s t r e s s  f o r  r e n t .  I t  is  a n  a r c h a i c  remedy which 
h a s  l a r g e l y  f a l l e n  i n t o  d i s u s e .  V e r y  f e w  
l a n d l o r d s  h a v e  r e s o r t  to  i t . " 6 9  

U n f o r t u n a t e l y ,  b e c a u s e  o f  t h e  e x t r a - j u d i c i a l  n a t u r e  o f  

r e n t  d i s t r e s s ,  t h e r e  a r e  no f o r m a l  s t a t i s t i c s7 '  to show 

how g r e a t  t h e  i n c r e a s e  i n  u s e  h a s  b e e n .  We would n o t  

e x p e c t  to f i n d  t h a t  t h e  i n c r e a s e  had been  s u f f i c i e n t  t o  
t r a n s f o r m  t h e  remedy i n t o  a common method of 
e n f o r c e m e n t .  I f  i t  c o u l d  b e  shown t h a t  t h e r e  had been  

a much s h a r p e r  i n c r e a s e  i n  demand f o r  a d i s t r e s s  remedy 

showing  a p r e s s i n g  need  f o r  m o d e r n i s a t i o n ,  t h e n  

c o d i f i c a t i o n  m i g h t  become a more f e a s i b l e  o p t i o n .  I t  

m i g h t  t h e n  w a r r a n t  t h e  major a p p l i c a t i o n  o f  resources 
which m o d e r n i s a t i o n  would demand. 

4 . 6 3  T h e r e  a r e  o t h e r  c o n s i d e r a t i o n s  which t e n d  t o  
p o i n t  away f rom t h e  o p t i o n  o f  c o d i f i c a t i o n .  Two r a t h e r  

s e r i o u s  o b j e c t i o n s  h a v e  become a p p a r e n t  d u r i n g  o u r  
f e a s i b i l i t y  s t u d y .  F i r s t l y ,  i t  would a p p e a r  t h a t  t h e  

t w o  a ims ,  o f  improved e f f i c i e n c y  and f a i r n e s s  on  t h e  

o n e  h a n d ,  and s i m p l i f i c a t i o n  and  s t r e a m l i n i n g  on  t h e  

69 I n  Abingdon R.D.C. v .  O'Gorman [1968]  2 Q . B .  8 1 1 ,  
a t  p. 819 .  

70 The o n l y  a v a i l a b l e  s t a t i s t i c s  r e l a t e  to 
a p p l i c a t i o n s  t o  t h e  c o u r t  where  l e a v e  is r e q u i r e d  
u n d e r  t h e  R e n t  A c t  1977 .  S e e  s u p r a ,  p a r a .  2 . 2 9 .  
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o t h e r ,  a r e  q u i t e  i n c o m p a t i b l e .  A r e a l l y  e f f i c i e n t  
s cheme ,  w i t h  s a t i s f a c t o r y  s a f e g u a r d s  a g a i n s t  a b u s e ,  
would n e c e s s i t a t e  a m a s s i v e  c o d e .  I t  would h a v e  t o  
c a t e r  f o r  an  e n o r m o u s l y  wide  r a n g e  o f  p o s s i b l e  
s i t u a t i o n s .  T o  t a k e  b u t  o n e ,  minor  e x a m p l e ,  t h e  
p r i v i l e g e s  a f f e c t i n g  l i v e ~ t o c k ’ ~  would h a v e  to  b e  
r a t i o n a l i s e d .  To sweep  t h o s e  p r i v i l e g e s  away would b e  
irresponsible as  the privileges prevent interruptions 

to good h u s b a n d r y .  T h e r e f o r e  i t  is n e c e s s a r y  f o r  t h e  
c o d e  to  r e t a i n  a body o f  r u l e s  r e l a t i n g  to  t h e  f e e d i n g  
and m a i n t e n a n c e  o f  a n i m a l s  w h i l e  t h e  d i s t r e s s  
c o n t i n u e s ,  and  a body o f  r u l e s  t o  i n d i c a t e  wh ich  
c a t e g o r i e s  o f  a n i m a l s  a r e  p r i v i l e g e d .  The simpler 
e x p e d i e n t ,  o f  e x e m p t i n g  a n i m a l s  g e n e r a l l y ,  would a v o i d  
t h a t  n e e d ,  b u t  would exempt  f a m i l y  p e t s ,  s tocks i n  p e t  

s h o p s ,  a n i m a l s  k e p t  f o r  show or b r e e d i n g  e tc .  wh ich  
c a n n o t  b e  j u s t i f i e d  o n  t h e  g r o u n d s  o f  good h u s b a n d r y .  
The cost o f  s i m p l i c i t y  seems to b e  u n f a i r  p r e f e r e n c e  t o  
some t e n a n t s .  The cost o f  f a i r n e s s  seems t o  b e  t h e  
a d o p t i o n  o f  r u l e s  wh ich  a re  a s  cumbersome a s ,  i f  n o t  

more cumbersome t h a n ,  t h e  e x i s t i n g  r u l e s .  

4.64 S e c o n d l y ,  t h e  o n l y  way o f  s a f e g u a r d i n g  

a g a i n s t  t h e  i n e v i t a b l y  i n h e r e n t  o p p o r t u n i t i e s  f o r  a b u s e  

is to  b u i l d  i n  a g r e a t e r  ro le  f o r  t h e  c o u r t s .  B e c a u s e  
s e l f - h e l p  r e m e d i e s  g e n e r a l l y  a re  now r e g a r d e d  w i t h  some 
s u s p i c i o n  and d i s f a v o u r ,  t h e  modern t r e n d  is t o  impose 
some d e g r e e  o f  j u d i c i a l  c o n t r o l  o v e r  them. W e l l  known 
e x a m p l e s  i n c l u d e  r e s t r i c t i o n s  o n  r e p o s s e s s i o n  o f  g o o d s  

7 1  S e e  s u p r a ,  paras. 2.37, 2.40. 
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s u b j e c t  to h i r e  p u r c h a s e  a g r e e m e n t s  w i t h o u t  t h e  c o u r t ' s  

l e a v e , 7 2  r e s t r i c t i o n s  o n  t a k i n g  p o s s e s s i o n  o f  l a n d  

o c c u p i e d  b y  r e s i d e n t i a l  o c c u p i e r s ,  7 3  a n d  i n d e e d  t h e  

e x i s t i n g  b a r s  t o  d i s t r a i n i n g  w i t h o u t  t h e  l e a v e  o f  t h e  

c o u r t .  7 4  We c o u l d  n o t  recommend t h e  c r e a t i o n  o f  a new 

d i s t r e s s  c o d e  i n  w h i c h  t h e  l e a v e  o f  t h e  c o u r t  was 
7 5  u n i v e r s a l l y  r e q u i r e d ,  f o r  t h e  r e a s o n s  a l r e a d y  g i v e n .  

B u t  w e  t h i n k  t h a t  i t  w o u l d  b e  e s s e n t i a l  f o r ' t h e  c o d e  to  

p r o v i d e  p r o m p t  a n d  e a s y  a c c e s s  t o  t h e  c o u r t s  w h e n e v e r  

t h e r e  was a d i s p u t e  o r  u n c e r t a i n t y  a s  to  t h e  p a r t i e s '  

r i g h t s .  T h a t  w e  c o n s i d e r  p a r t i c u l a r l y  i m p o r t a n t  i n  

r e l a t i o n  to  cross-c'laims a n d  o t h e r  d e f e n c e s  w h i c h  t h e  
t e n a n t  m i g h t  w i s h  t o  r a i s e , 7 6  a n d  w e  w o u l d  e x p e c t  t h e  

u s e  of s u c h  p r o c e d u r e  to  b e c o m e  f a i r l y  common. O t h e r  
m a t t e r s  w h i c h  m i g h t  b e  more o f t e n  b e f o r e  t h e  c o u r t s  a r e  

c o n t e s t e d  t h i r d  p a r t y  c l a ims ,  a n d  c o m p l a i n t s  a s  t o  
c o n d u c t  of d i s t r e s s e s ,  e i t h e r  a s  t o r t  a c t i o n s  o r  i n  t h e  

c o n t e x t  o f  b a i l i f f s '  c e r t i f i c a t e s . ,  A c o m p r e h e n s i v e  

c o d e  m i g h t  a l s o  e n l a r g e  t h e  l a n d l o r d ' s  r i g h t  o f  e n t r y  

so t h a t  t h e  c o u r t  c o u l d  a s s i s t  i n  s p e c i f i e d  
c i r c u m s t a n c e s .  7 7  T h e  emphas is  o n  i n c r e a s e d  access to  

a n d  u s e  o f  t h e  c o u r t s  m u s t  i n e v i t a b l y  a f f e c t  t h e  n a t u r e  

o f  t h e  r e m e d y .  I t  is n o  l o n g e r  a t r u l y  e x t r a - j u d i c i a l  

7 2  S e e  t h e  C o n s u m e r  C r e d i t  A c t  1 9 7 4 .  

7 3  S e e  t h e  P r o t e c t i o n  f r o m  E v i c t i o n  A c t  1 9 7 7  a n d  t h e  
A d m i n i s t r a t i o n  of J u s t i c e  A c t  1 9 7 0 ,  s.  36.  

74 S e e  s u p r a ,  pa ra .  2 . 2 8 .  

7 5  See s u p r a ,  para .  4 . 5 5 .  

7 6  S e e  s u p r a ,  pa ra .  2 . 2 0  e t  seq. 

1 7  A s  to  t h e  c o n f u s i o n  \and i n a d e q u a c y  of t h e  present  
law, see s u p r a ,  p a r a .  2 . 4 8  e t  seq. 
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o n e .  Then ,  a s  t h e  d e g r e e  o f  c o u r t  i n v o l v e m e n t  
i n c r e a s e s ,  so t h e  a r g u m e n t s  a g a i n s t  r e t e n t i o n  o f  t h e  
remedy become s t r o n g e r .  I f  c o u r t  time is b e i n g  t a k e n  
up anyway,  t h e  s u r v i v a l  o f  t h e  remedy d e p e n d s  on  t h e r e  
b e i n g  some o t h e r  o u t s t a n d i n g  a d v a n t a g e  o f  u s i n g  
d i s t r e s s .  W e  d o u b t  w h e t h e r  t h e r e  is s u c h  a n  a d v a n t a g e .  

4 .65 The enormous  sca le  o f  a f u n d a m e n t a l  r e f o r m  

e x e r c i s e  is r e a d i l y  a p p a r e n t .  The e x e r c i s e  would c a l l  
f o r  t h e  u s e  o f  a v e r y  s u b s t a n t i a l  s h a r e  o f  t h e  
resources a v a i l a b l e  f o r  law r e f o r m ,  and w e  h a v e  g r a v e  
d o u b t s  a s  t o  w h e t h e r  i t  c o u l d  b e  i n  t h e  p u b l i c  i n t e r e s t  
to  embark on  a p r o j e c t  o f  c o d i f i c a t i o n  now. We would 
n o t  s e e k  to  d e n y  t h e  need  f o r  m o d e r n i s a t i o n  i n  t e r m s  o f  
l a w  r e f o r m ,  b u t  w e  d o  n o t  b e l i e v e  t h a t  s u c h  a major 
p r o j e c t  would b e  e i t h e r  j u s t i E i a b l e  i n  terms of 
r e s o u r c e s ,  or p rac t i ca l  i n  t h e  i m m e d i a t e l y  f o r e s e e a b l e  
f u t u r e .  

( 4 )  ABOLITION 

t i)  Complete a b o l i t i o n  

4.66 A s  t h e  remedy is u n s a t i s f a c t o r y  i n  i t s  

p r e s e n t  fo rm,  and t h e  resources r e q u i r e d  f o r  a n y  
w o r t h w h i l e  r e f o r m  would seem t o  b e  d i s p r o p o r t i o n a t e  to 
t h e  u s e  made o f  i t ,  w e  a re  d rawn  to t h e  c o n c l u s i o n  t h a t  
a b o l i t i o n  may b e  t h e  b e s t  s o l u t i o n .  

4.67 I t  is to  b e  e x p e c t e d  t h a t  t h o s e  t e n a n t s  who 

a r e  aware of t h e  c o n t i n u e d  e x i s t e n c e  o f  t h e  remedy 
would welcome i ts  a b o l i t i o n .  I t  is e q u a l l y  to b e  
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e x p e c t e d  t h a t  t h o s e  l a n d l o r d s  who a r e  aware o f  i t ,  and 
a c t u a l l y  u s e  i t  (or t h r e a t e n  to  d o  so) w i l l  p ro tes t  a t  
b e i n g  d e p r i v e d  o f  o n e  o f  t h e  t r a d i t i o n a l  r i g h t s  o f  
l a n d l o r d s .  Argumen t s  to t h e  e f f e c t  t h a t  t e n a n t s  a l s o  
b e n e f i t  f r o m  t h e  e x i s t e n c e  o f  a s p e e d y ,  l o w  cost 
m a c h i n e r y  f o r  r e n t  e n f o r c e m e n t  t e n d  to r i n g  r a t h e r  
h o l l o w .  W e  would n o t  e x p e c t  a n y  t e n a n t s  t o  s u p p o r t  
r e t e n t i o n  on  t h a t  or a n y  o t h e r  g r o u n d .  Argumen t s  t h a t  
t h e  r e t e n t i o n  o f  a d i s t r e s s  remedy s a v e s  v a l u a b l e  c o u r t  
time, t h u s  k e e p i n g  down p u b l i c  e x p e n d i t u r e ,  c a r r y  more 
w e i g h t ,  b u t  w e  s u s p e c t  t h a t  t h e  cost o f  a n y  s u c h  s a v i n g  
i s , n o w  u n a c c e p t a b l e  i n  soc i a l  t e r m s .  

4 . 6 8  The a n s w e r  t o  t h e  a n t i c i p a t e d  l a n d l o r d s '  

o b j e c t i o n  i s  s i m p l y  t h a t  t h e  c o n c e p t  of d i s t r e s s  f o r  
r e n t  h a s  become f o r e i g n  to  modern n o t i o n s  o f  a c c e p t a b l e  
p rac t ices .  I t s  u s e f u l  l i f e  is now s p e n t  and  c a n n o t  b e  
r e s u s c i t a t e d  e x c e p t  a t  e x p e n s e  d i s p r o p o r t i o n a t e  t o  i t s  
v a l u e .  P e r f e c t l y  c o n v e n i e n t  a l t e r n a t i v e s  a r e  a v a i l a b l e  
to  l a n d l o r d s ,  making i t  d i f f i c u l t  t o  j u s t i f y  g i v i n g  

them a p r i v i l e g e  whereby  t h e y  a r e  a l l o w e d  t o  e n f o r c e  
m o n e t a r y  claims w i t h o u t  s u b m i t t i n g  a n y  claim t o  a n y  
cour t .  

4 . 6 9  L a n d l o r d s  c a n  a l w a y s  g o  t o  c o u r t  f o r  a money 
j u d g m e n t ,  wh ich  c a n  b e  e n f o r c e d  i n  a number of 
d i f f e r e n t  ways,  i n c l u d i n g  a t t a c h m e n t  of e a r n i n g s 7 '  and 
s e q u e ~ t r a t i o n , ~ ~  a s  w e l l  a s  c h a r g i n g  o r d e r s  a g a i n s t  t h e  

78 S e e  t h e  A t t a c h m e n t  of  E a r n i n g s  A c t  1971 ;  R.S.C., 
0. 105 and C.C.R. ,  0. 27.  

79 S e e  R.S.C., 0. 49;  C.C.R. ,  0 .  3 0 .  



t e n a n t ' s  r e a l  p r o p e r t y a 0  and e x e c u t i o n  a g a i n s t  h i s  

g o o d s .  I t  is t r u e  t h a t  n o t  a l l  g o o d s  a v a i l a b l e  f o r  
d i s t r e s s  a re  a l so  a v a i l a b l e  f o r  e x e c u t i o n ,  b u t  w e  would 
e x p e c t  t h e  d i v e r g e n c e  t o  b e  c o n s i d e r a b l y  na r rowed  i n  
a n y  r e f o r m  o f  d i s t r e s s .  I n  a n y  e v e n t ,  it is n o t  
n e c e s s a r y  to p r e s e r v e  d i s t r e s s  i n  o r d e r  to p r e s e r v e  t h e  

l a n d l o r d ' s  r i g h t  to  g o  a g a i n s t  g o o d s  n o t  u s u a l l y  
a v a i l a b l e  for e x e c u t i o n .  T h a t  d i v e r g e n c e  c o u l d  b e  
p e r p e t u a t e d  by a spec ia l  ru le  g o v e r n i n g  e x e c u t i o n  f o r  a 
r e n t  a r r ea r s  j u d g m e n t .  

8 2  4.70 L a n d l o r d s  w i l l  a l s o ,  almost i n v a r i a b l y ,  
h a v e  t h e  r i g h t  to f o r f e i t  t h e  l ease  o n  t h e  g r o u n d  of 

non-payment o f  r e n t .  T h e s e  r e m e d i e s  a r e  sometimes 
l i m i t e d  by c o u r t  o r d e r ,  e . g .  where  t h e  c o u r t  c a n  o r d e r  

payment  by i n s t a l m e n t s  83 or g r a n t  r e l i e f  f rom 
f o r f e i t u r e a 4  on  paymen t  o f  t h e  a r r e a r s .  R e l i e f  f rom 
f o r f e i t u r e  is n o t  g r a n t e d  u n l e s s  t h e  a r r e a r s  h a v e  b e e n  
p a i d  i n  f u l l ,  and i n s t a l m e n t  o r d e r s  a r e  made a f t e r  
c o n s i d e r a t i o n  o f  t h e  t e n a n t ' s  means.  Where t i m e  h a s  
b e e n  a l l o w e d  f o r  paymen t ,  t h a t  may p r o v i d e  a f a i r  
i n d i c a t i o n  of t h e  m e a g r e n e s s  o f  t h e  assets which  would 
h a v e  b e e n  d i s t r a i n a b l e .  

80 

8 1  

8 2  

8 3  

84 

S e e  t h e  C h a r g i n g  O r d e r s  A c t  1 9 7 9 ;  R.S.C., 0. 50 
and C.C.R., 0. 31.  

S e e  R.S.C., 0. 4 5 ,  0. 47 and C o u n t y  C o u r t s  A c t  
1 9 8 4 ,  s. 8 5  e t  seq. 

Few, i f  a n y ,  p r o f e s s i o n a l l y  drawn leases  w i l l  o m i t  
t h e  u s u a l  p r o v i s o  f o r  r e - e n t r y  i n  case o f  non- 
payment  o f  r e n t .  

e . g .  u n d e r  t h e  R e n t  A c t  1 9 7 7 ,  s.  100  and t h e  
H o u s i n g ' A c t  19x5;  s. 8 5 .  

Under t h e  Supreme  C o u r t  A c t  1 9 8 1 ,  s.  38 and t h e  
C o u n t y  C o u r t s  A c t  1 9 8 4 ,  ss. 1 3 8 ,  1 3 9 .  
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4 . 7 1  I t  is b e c a u s e  o u r  p r o v i s i o n a l  r ecommenda t ion  

is t h a t  t h e  remedy s h o u l d  b e  a b o l i s h e d ,  t h a t  w e  h a v e  
l i m i t e d  our c o n s i d e r a t i o n  o f  p o s s i b l e  i n d i v i d u a l  
r e f o r m s .  Our e x p l o r a t i o n  o f  t h o s e  a r e a s  is much less 
d e t a i l e d  t h a n  i t  m i g h t  h a v e  b e e n  i f  o u r  p r o v i s i o n a l  
r ecommenda t ion  had been  d i f f e r e n t .  We appreciate  t h a t  
e v e n  a b o l i t i o n  would m a k e  a s i g n i f i c a n t  demand on  
r e s o u r c e s .  The law o f  d i s t r e s s  h a s  n o t  d e v e l o p e d  i n  
i s o l a t i o n  o v e r  c e n t u r i e s ,  and i t  was i n e v i t a b l e  t h a t  
t h e  p r i n c i p l e s  s h o u l d  h a v e  become e n t w i n e d  w i t h  o t h e r  
b r a n c h e s  o f  t h e  law, e s p e c i a l l y  b u t  n o t  e x c l u s i v e l y  i n  
t h e  c o n t e x t  o f  l a n d l o r d  and  t e n a n t  l a w .  85 T h i s  means 
t h a t  a b o l i t i o n  c a n n o t  b e  a c h i e v e d  by a s i m p l e  repeal .  
A b o l i t i o n  w i l l  i n v o l v e  c o n s i d e r a t i o n  o f  a l l  t h e  
e x i s t i n g  s t a t u t e  and common law and i t s  e f f e c t s  o u t s i d e  
t h e  law o f  r e n t  d i s t r e s s .  We t h i n k  t h a t  t h i s  p r o p o s e d  
u s e  o f  r e l a t i v e l y  modes t  r e s o u r c e s  would b e  amply  
j u s t i f i e d  by t h e  r e m o v a l  o f  t h i s  outmoded and 
i m p o s s i b l y  c o m p l i c a t e d  remedy from t h e  law o f  l a n d l o r d  
and t e n a n t .  

( i i )  P a r t i a l  a b o l i t i o n  

4.72 An a l t e r n a t i v e  c o n c l u s i o n  is t h a t  t h e r e ,  is 
s t i l l  a place f o r  d i s t r e s s  i n  modern s o c i e t y ,  b u t  t h a t  
p l a c e  d o e s  n o t  c o v e r  a l l  t h e  d i f f e r e n t  k i n d s  o f  
t e n a n c y .  I n  p a r t i c u l a r ,  i t  may b e  c o n c l u d e d  t h a t  

85 e . g .  t h e  Dist ress  f o r  R e n t  A c t  1737, s. 1 6 ,  as  
amended by t h e  D e s e r t e d  T e n e m e n t s  A c t  1 8 1 7 ,  allows 
r e - e n t r y  o f  d e s e r t e d  premises on  wh ich  t h e r e  is 
i n s u f f i c i e n t  d i s t r e s s  t o  m e e t  r e n t  a r r ea r s .  Some 
Qf t h e  d i s t r e s s  f o r  r e n t  r u l e s  a p p l y  a l so  t o  o t h e r  
f o r m s  o f  d i s t r e s s  s u c h  a s  d i s t r e s s  f o r  r a t e s .  
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d i s t r e s s  is n o  l o n g e r  a n  a p p r o p r i a t e  remedy i n  t h e  
c o n t e x t .  o f  r e s i d e n t i a l  l e t t i n g s .  P r i v a t e  r e s i d e n t i a l  
l e t t i n g s  h a v e  b e e n  made i n t o  a s p e c i a l  c a t e g o r y  a l r e a d y  
by t h e  i m p o s i t i o n  o f  t h e  c o u r t ' s  l e a v e  r e q u i r e m e n t  f o r  
p r o t e c t e d  t e n a n c i e s .  86 The number of a p p l i c a t i o n s  is 
so l o w  t h a t  a b o l i t i o n  would n o t  b e  s u c h  a v e r y  g r e a t  
s tep.  T h i s  s o l u t i o n ,  h a s  a l r e a d y  b e e n  a d o p t e d  i n  N e w  
Z e a l a n d  and  s e v e r a l  A u s t r a l i a n  s t a t e s ,  and does i n  o u r  
v i e w  mer i t  s e r i o u s  c o n s i d e r a t i o n .  

4.73 I t  mus t  b e  b o r n e  i n  mind,  however ,  t h a t  t h e r e  
is n o  appropriate s t a t u t o r y  d e f i n i t i o n  o f  " r e s i d e n t i a l  
l e t t i n g " .  B u t  t h e r e  a re  many s t a t u t o r y  p r o v i s i o n s  
d e s i g n e d  to  p r o t e c t  p a r t i c u l a r  k i n d s  o f  r e s i d e n t i a l  
l e t t i n g 8 7  and t h e  c o u r t s  h a v e  o f t e n  b e e n  a s k e d  to 
d e c i d e  w h e t h e r  a p a r t i c u l a r  t e n a n c y  w i t h  a n  e l e m e n t  o f  
r e s i d e n c e  c a n  q u a l i f y .  The t a s k  h a s  n o t  a l w a y s  b e e n  
e a s y ,  and new, d i f f i c u l t  q u e s t i o n s  s t i l l  a r i s e  w i t h  
some r e g u l a r i t y .  88 The s p i r i t  o f  t h e  e n a c t m e n t  is n o t  
i n f r e q u e n t l y  t h e  d e c i d i n g  f a c t o r .  W e  d o  n o t  t h i n k  
t h a t  i t  would b e  a p p r o p r i a t e  t o  c o n f i n e  a n  e x e m p t i o n  
f r o m  d i s t r e s s  to  t e n a n c i e s  wh ich  a l r e a d y  h a v e  some 
s t a t u t o r y  p r o t e c t i o n ,  so t h a t  a d e f i n i t i o n  i n  a n  
e x i s t i n g  s t a t u t e  c o u l d  b e  a d o p t e d .  A s  a matter o f  

86 S e e  s u p r a ,  para. 2 .29 .  

87 I n  t h e  R e n t  A c t s ,  t h e  Hous ing  A c t s ,  t h e  L e a s e h o l d  
Reform A c t  1 9 6 7 ,  t h e  L a n d l o r d  and T e n a n t  A c t  1 9 5 4 ,  
etc. 

88 S e e  e . g .  Kavanagh v. L y r o u d i a s  [ 1 9 8 5 ]  1 A l l  E .R .  
560 and Hampstead Way I n v e s t m e n t s  L t d .  v. Lewis-  
Weare [19851 1 W.L.R. 1 6 4 ,  b o t h  u n d e r  t h e  R e n t  A c t  
1977 .  
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p o l i c y ,  w e  would t h i n k  t h a t  t h e  aim is t o  p r o t e c t  
r e s i d e n t i a l  o c c u p i e r s  e v e n  i f  t h e  r e s i d e n c e  is 
t e m p o r a r y ,  and w i t h o u t  r e g a r d  to t h e  i d e n t i t y  o f  e i t h e r  
l a n d l o r d ,  t e n a n t  or o t h e r  o c c u p i e r ,  or to  t h e  q u a l i t y  
o f  t h e  premises or l e v e l  o f  r e n t  p a y a b l e .  89 

4 . 7 4  A c c o r d i n g l y ,  t h e  i m p l e m e n t a t i o n  o f  t h i s  
a l t e r n a t i v e  would n e c e s s a r i l y  r equ i r e  t h e  i n t r o d u c t i o n  
o f  a c o m p l e t e l y  f r e s h  s t a t u t o r y  t es t ,  c u t t i n g  r i g h t  
a c r o s s  t h e  many o t h e r  s t a t u t e s  c o n f e r r i n g  p r o t e c t i o n  on  
r e s i d e n t i a l  t e n a n t s .  The e x t e n t  o f  t h e  r e s i d e n t i a l  
e x e m p t i o n  would b e  p u r e l y  a matter o f  p o l i c y  b u t  t h a t  
p o l i c y ,  and h e n c e  t h e  t e s t ,  mus t  b e  f r amed  w i t h  g r e a t  
p r e c i s i o n .  For i n s t a n c e ,  i t  m u s t  i n d i c a t e  w h e t h e r  
r e s i d e n c e  i n  p a r t  c o u l d  or would exempt  t h e  who le  o f  
t h e  d e m i s e d  p r e m i s e s ,  and w h e t h e r  r e s i d e n c e  i n  b r e a c h  
of c o v e n a n t  would q u a l i f y  t o  exempt  t h e  premises f rom 
d i s t r e s s .  S h o u l d  r e s i d e n c e  i n  a c a r e t a k e r ' s  f l a t ,  or a 
room u s e d  o c c a s i o n a l l y  f o r  s l e e p i n g  exempt  t h e  who le  o f  
a n  o f f ice  block; s h o u l d  r e s i d e n c e  i n  a f a r m h o u s e  exempt  
t h e  who le  f a r m ?  Examples  o f  mixed user p r o v i d e  
s t r i k i n g  i l l u s t r a t i o n s  o f  t h e  p o l i c y  p r o b l e m s .  W e  

would b e  i n c l i n e d  to r e s t r i c t  a n y  s u c h  e x e m p t i o n  t o  
t h a t  p a r t  o f  t h e  d e m i s e d  p r e m i s e s  wh ich  c o u l d  b e  
d e s c r i b e d  a s  a d w e l l i n g  h o u s e ,  b u t ,  s u b j e c t  to t h a t ,  to 
i n  t e r pr e t to  e x c l u d e  
o n l y  t h o s e  r e s i d e n t i a l  e l e m e n t s  wh ich  c o u l d  b e  
d e s c r i b e d  a s  m i n i m a l .  

/ 

" re s i d e n  t i a 1 " q u  i t e 1 i b e r  a 11 y , 

89 S t a t u t o r y  p r o t e c t i o n  f o r  r e s i d e n t i a l  t e n a n t s  is 
u s u a l l y  q u a l i f i e d  by r e f e r e n c e  to r a t e a b l e  v a l u e s  
a n d / o r  r e n t  l e v e l s .  
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4.75 A b o l i t i o n  o f  d i s t r e s s  i n  t h e  c o n t e x t  o f  
a g r i c u l t u r a l  h o l d i n g s  may a l so  b e  j u s t i f i e d ,  b u t  f o r  
q u i t e  d i f f e r e n t  r e a s o n s .  I f  equipment  and stock a r e  
t a k e n  f o r  d i s t r e s s  a t  a s e a s o n  when t h e y  would 
o t h e r w i s e  have been i n  u s e  on t h e  fa rm,  e . g .  seed  and 
s e e d i n g  equipment ,  t h e  l o s t  o p p o r t u n i t y  c a n n o t  be  made 
up immedia te ly ,  and a g r i c u l t u r a l  resources may be  
was ted .  T h a t  m u s t  b e  c o n t r a r y  to p u b l i c  p o l i c y ,  which 
is a l r e a d y  r e f l e c t e d  i n  p a r t  by e x i s t i n g  p r i v i l e g e s  

r e f e r a b l e  t o  a g r i c u l t u r a l  t e n a n c i e s . ”  Moreover ,  t h e  
a g r i c u l t u r a l  t e n a n t ’ s  s t a t u t o r y  s e c u r i t y  o f  t e n u r e  is 
a l r e a d y  d e p e n d e n t  on h i s  payment o f  a r r e a r s  w i t h i n  t h e  
p e r i o d  o f  two months a f t e r  demand. 91 T h i s  p l a c e s  
a g r i c u l t u r a l  l a n d l o r d s  i n  a s t r o n g  p o s i t i o n ,  so t h a t  
d i s t r e s s  may w e l l  have become a s u p e r f l u o u s  remedy to 
them. 

4.76 P a r t i a l  a b o l i t i o n  c a n n o t  be  r e g a r d e d  a s  an 
a l t e r n a t i v e  t o  re form.  I t  might  answer some s o c i a l  
cri t icisms o f  d i s t r e s s ,  b u t  would n o t  b e g i n  to answer 
t h e  more g e n e r a l  c r i t i c i s m s .  The law o f  d i s t r e s s  would 
s t i l l  a p p l y  t o  some t e n a n c i e s  so t h a t  t h e  need f o r  
r e f o r m  would be  unabated .  

90 See  s u p r a ,  p a r a .  2.37 and t h e  remedy is l i m i t e d  to 
one y e a r ’ s  a r r e a r s ,  i n s t e a d  o f  t h e  u s u a l  s i x :  
A g r i c u l t u r a l  H o l d i n g s  A c t  1986,  s.  16.  

9 1  A g r i c u l t u r a l  H o l d i n g s  A c t  1986,  s.  26. 
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4 . 1 1  A n o t h e r  p o s s i b l e  a p p r o a c h  is t o  make d i s t r e s s  

a v a i l a b l e  o n l y  t o  p u b l i c  a u t h o r i t i e s .  I n  t h i s  c o n t e x t ,  
92 i t  s h o u l d  b e  remembered t h a t  t h e  K e i t h  Committee 

c o n c l u d e d  t h a t  t h e  remedy o f  d i s t r e s s  f o r  u n p a i d  t a x e s  

was a c e n t r a l  and e s s e n t i a l  f e a t u r e  o f  t a x  r e c o v e r y ,  
and t h a t  t h e  power to d i s t r a i n  was n o r m a l l y  e x e r c i s e d  
o n l y  i n  a p p r o p r i a t e  c i r c u m s t a n c e s .  D i s t r a i n t  f o r  t a x e s  
is t h e  o n l y  o t h e r  fo rm o f  d i s t r e s s  wh ich  c a n  b e  u s e d  
w i t h o u t  s p e c i f i c  a u t h o r i t y  f rom t h e  c o u r t :  i n  p r a c t i c e  
i t  was o n l y  u s e d  a s  a l a s t  resor t ,  a f t e r  a p e r s o n a l  
c a l l  on  t h e  t a x p a y e r ,  i n v e s t i g a t i o n  a s  t o  a n y  s p e c i a l  
d i f f i c u l t i e s ,  and  w a r n i n g  o f  a n  i n t e n t i o n  to u s e  
d i s t r e s s .  I t  was c l e a r  t h a t  t h e  t h r e a t  o f  d i s t r e s s ,  
r a t h e r  t h a n  t h e  a c t u a l  l e v y ,  s e c u r e d  payment  i n  most 
cases ,  and t h e  Commi t t ee  was s t r u c k  by t h e  a b s e n c e  o f  
a n y  g r e a t  volume o f  c r i t i c i sm o f  t a x  d i s t r e s s .  G i v e n  
t h a t  a d i s t r e s s  remedy e x e r c i s a b l e  by s p e c i f i c  
Government  d e p a r t m e n t s  was found  t o  w o r k  more or less 
s a t i s f a c t o r i l y ,  i t  is a r g u a b l e  t h a t  Government  
d e p a r t m e n t s  and o t h e r  p u b l i c  b o d i e s  s h o u l d  r e t a i n  t h e  
r i g h t  to  d i s t r a i n  f o r  r e n t .  

4.78 We a n t i c i p a t e  s e v e r a l  d i f f i c u l t i e s  and  
o b j e c t i o n s  t o  a p a r t i a l  a b o l i t i o n  b a s e d  on  t h e  i d e n t i t y  

o f  t h e  l a n d l o r d .  F i r s t l y ,  it h a s  to b e  d e c i d e d  which 
b o d i e s  s h o u l d  q u a l i f y .  L o c a l  a u t h o r i t i e s  would 
p r e s u m a b l y  b e  i n c l u d e d  a s  would t h e  p r i n c i p a l  
Government  d e p a r t m e n t s ,  b u t  i t  is less o b v i o u s  w h e t h e r  
o t h e r  b o d i e s  l i k e  h a r b o u r  b o a r d s  and  q u a s i - p u b l i c  
b o d i e s  s u c h  a s  h o u s i n g  a s s o c i a t i o n s  and q u a n g o s  s h o u l d  

92 ( 1 9 8 3 )  Cmnd. 8822 .  
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q u a l i f y .  S e c o n d l y ,  t h e r e  a r e  some o c c a s i o n s  when a 
p u b l i c  b o d y ' s  ro le  is i n d i s t i n g u i s h a b l e  from a p r i v a t e  
i n d i v i d u a l ' s .  Thus ,  f o r  i n s t a n c e ,  some local  
a u t h o r i t i e s  are  major  commerc ia l  l a n d l o r d s  i n  a d d i t i o n  
to t h e i r  role  o f  p r o v i d i n g  p u b l i c  h o u s i n g .  T h e i r  
commercial l e t t i n g s ,  u n l i k e  t h e i r  r e s i d e n t i a l  o n e s ,  a r e  

n o t  e s s e n t i a l l y  d i f f e r e n t  from t h o s e  o f  p r i v a t e  
l a n d l o r d s .  T h e  a v a i l a b i l i t y  of d i s t r e s s  a g a i n s t  a 

commercial  t e n a n t  w i l l  t h e r e f o r e  depend on t h e  chance  
o f  whether  t h e  l a n d l o r d  €or t h e  t i m e  b e i n g  w a s  one o f  
t h e  b o d i e s  a l l o w e d  to  d i s t r a i n .  

4 . 7 9  T h e r e  a r e  a l so  major d i f f e r e n c e s  between t h e  

e s s e n c e s  o f  t h e  t w o  remedies .  Tax a u t h o r i t i e s  u s e  
d i s t r e s s  to r e c o v e r  s u m s  which would have p r i o r i t y  upon 
t h e  d e b t o r ' s  i n s o l v e n c y .  Warnings a r e  u s u a l l y  
e f f e c t i v e ,  so t h e y  o n l y  r a r e l y  need t o  g o  a s  f a r  a s  

l e v y i n g  and s e l l i n g  d i s t r e s s .  Rent  h a s  no p r i o r i t y  
o t h e r  t h a n  t h a t  g a i n e d  by d i s t r a i n i n g .  And w h i l e  t h e  
revenue  a u t h o r i t i e s  may o p e r a t e  schemes w i t h  b u i l t - i n  
s a f e g u a r d s ,  w a r n i n g s  and i n t e r n a l  r u l e s  o f  c o n d u c t ,  i t  

d o e s  n o t  f o l l o w  t h a t  o t h e r  p u b l i c  a u t h o r i t i e s  would 
n e c e s s a r i l y  d o  so. I n d e e d ,  i n  many c a s e s  t h e y  employ 
t h e  same p r i v a t e  b a i l i f f  s e r v i c e s  a s  d o  p r i v a t e  
l a n d l o r d s ,  and t h e  d i s t r a i n i n g  p r a c t i c e  is e x a c t l y  t h e  
same. 

4.80  I f  t h e  remedy were to  b e  r e t a i n e d  f o r  u s e  by 
p u b l i c  b o d i e s  o n l y ,  w e  would a n t i c i p a t e  t h a t  a t  l e a s t  
some o f  t h e  g e n e r a l  r e f o r m s  o u t l i n e d  above would be  
c a r r i e d  o u t ,  and t h a t  d e p a r t m e n t a l  g u i d e l i n e s ,  s i m i l a r  
to t h o s e  i n  revenue  matters,  would be  drawn up and form 
a n  i m p o r t a n t  p a r t  o f  t h e  d i s t r e s s  schemes. 
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Summary 

4.81 I t  w i l l  be useful  t o  summarise here the 
options which we have considered i n  Par t  I V :  

A s t a tu to ry  restatement of the ex is t ing  law 

i n  modern terms. 
(paragraph 4.4) 

Protection of th i rd  party goods. 
(paragraphs 4.10-4.14) 

Specif icat ion of s u m s  for which the remedy 

should be automatically avai lable .  
(paragraphs 4.16-4.18) 

Rest r ic t ions  on the addi t iona l  s u m s  which can 
be made d i s t r a inab le  by agreement between the 
pa r t i e s .  

(paragraphs 4.19-4.21) 

Reduct ion  of recoverable a r r ea r s  by a d m i t t i n g  
cross-claims. 

(paragraph 4.22) 

Procedure to  be used by tenants claiming 
r igh t s  of set-off or other defences to  ren t  
claims. 

(paragraphs 4.23-4.29) 

Abolition of impounding a s  a s tage necessary 
to  per fec t  a d i s t r e s s .  

(paragraphs 4.30-4.31) 

Replacement of rescous and poundbreach by a 
s ingle  wrong of interference w i t h  d i s t r e s s .  

(paragraphs 4.31-4.34) 
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( 9 )  C l a r i f i c a t i o n  o f  t h e  e f f e c t  o f  w a l k i n g  
p o s s e s s i o n .  

( p a r a g r a p h s  4.35-4.39)  

( 1 0 )  Review o f  t h e  p r o c e d u r e s  f o r  c e r t i f i c a t i o n  
and c o n t r o l  o f  b a i l i f f s .  

( p a r a g r a p h s  4.40-4.47)  

(11) M o d e r n i s a t i o n  o f  t h e  r u l e s  p r i v i l e g i n g  
s p e c i f i e d  g o o d s  f r o m  d i s t r e s s .  

( p a r a g r a p h s  4.49-4.52) 

( 1 2 )  Drawing t h e  t e n a n t ' s  a t t e n t i o n  t o  ( a )  t h e  
l a n d l o r d ' s  r i g h t s  a n d / o r  (b) t h e  l a n d l o r d ' s  
p r e s e n t  i n t e n t i o n  to d i s t r a i n .  

( p a r a g r a p h s  '4 .54-4.56)  

(13) R e q u i r i n g  t h e  l e a v e  o f  t h e  c o u r t  i n  a l l  cases 
o f  d i s t r e s s . .  

( p a r a g r a p h  4 . 5 5 )  

( 1 4 )  R e s t r i c t i o n s  o n  d i s t r e s s  i n  r e s i d e n t i a l  
premises. 

( p a r a g r a p h  4 . 5 8 )  

( 1 5 )  F u n d a m e n t a l  r e f o r m ,  to replace t h e  p r e s e n t  
outmoded and  u n s a t i s f a c t o r y  remedy w i t h  a 
simple and  e f f i c i e n t  modern remedy.  

( p a r a g r a p h s  4.59-4.65)  

( 1 6 )  T o t a l  a b o l i t i o n  o f  d i s t r e s s  f o r  r e n t .  
( p a r a g r a p h s  4.66-4.71)  

( 1 7 )  A b o l i t i o n  of t h e  remedy i n  r e s p e c t  o f  o n e  or 

( p a r a g r a p h s  4.72-4.76)  
more c lass  o f  t e n a n c y .  

(18) A b o l i t i o n  o f  t h e  remedy e x c e p t  i n  r e s p e c t  o f  

o n e  class o f  l a n d l o r d .  
( p a r a g r a p h s  4.77-4.80)  

144  



PART V 

PROVISIONAL CONCLUSIONS 

5 .1  We c a n  s u m m a r i s e  o u r  p r e s e n t  v i e w s  a s  
f o l l o w s :  

( I )  The  p r e s e n t  law o f  d i s t r e s s  for r e n t  is 
r i d d l e d  w i t h  i n c o n s i s t e n c i e s ,  u n c e r t a i n t i e s ,  
a n o m a l i e s  and  a r c h a i s m s .  Re fo rm is l o n g  
o v e r d u e ,  b u t  t h e  a p p a r e n t  d e c l i n e  i n  t h e  u s e  
o f  t h e  remedy h a s  b l u n t e d  a n y  s e n s e  o f  
u r g e n c y .  The  d e c l i n e  may now h a v e  b e e n  
h a l t e d ,  or e v e n  r e v e r s e d ,  wh ich  c a l l s  f o r  a 
r e v i e w  o f  t h e  u n s a t i s f a c t o r y  s t a t e  of t h e  
law. 

( 2 )  The  d e f e c t s  i n  t h e  p r e s e n t  s y s t e m  a r e  so 
f u n d a m e n t a l  and  w i d e s p r e a d  t h a t  v e r y  l i t t l e  
p u r p o s e  wou ld  b e  s e r v e d  by c o l l e c t i n g  u p  t h e  

e x i s t i n g  p r i n c i p l e s  f r o m  t h e  s t a t u t e s  and  
common law and  r e s t a t i n g  them i n  modern  terms 
i n  a c o d i f y i n g  s t a t u t e .  

( 3 )  I t  would  be possible  to  i n t r o d u c e  p a r t i a l  
r e f o r m s ,  to remove t h e  worst soc i a l  ot- 
t e c h n i c a l  d e f e c t s ,  u s i n g  r e l a t i v e l y  sma l l  
r e s o u r c e s .  Many s e r i o u s  p r o b l e m s  wou ld  
i n e v i t a b l y  r e m a i n ;  a n d  p a t c h w o r k  r e f o r m  c o u l d  
n o t  be a s a t i s f a c t o r y  l o n g - t e r m  s o l u t i o n .  

( 4 )  The  c r e a t i o n  o f  a n  e x h a u s t i v e  new code, 

w h e t h e r  or n o t  it embraced  o t h e r  f o r m s  o f  
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d i s t r e s s  and  s imi la r  p r o c e d u r e s ,  would b e  a 
project  o f  m a s s i v e  p r o p o r t i o n s .  I t  would g o  
f a r  beyond t h e  r e s o u r c e s  r e a s o n a b l y  availabl-e----- 
f o r  t h e  r e f o r m  o f  a remedy which  is 
s u p p l e m e n t a r y  t o  t h e  l a n d l o r d ' s  o t h e r  
r e m e d i e s  to e n f o r c e  paymen t  o f  r e n t ,  and 

seems to  b e  u s e d  by o n l y  a r e l a t i v e l y  small 
number of t h e m .  

( 5 )  W e  i n c l i n e  to  t h e  v i e w  t h a t  t h e  remedy o f  
d i s t r e s s  f o r  r e n t  is a r e l i c  f rom t h e  a n c i e n t  
laws of E n g l a n d  wh ich  h a s  n o  place i n  modern 
s o c i e t y  and  s h o u l d  t h e r e f o r e  b e  a b o l i s h e d .  

5.2 Our p r e l i m i n a r y  c o n c l u s i o n  is b a s e d  o n  a n  

a s s u m p t i o n  t h a t  t h e  p r e s e n t  demand and  need  f o r  a 
special  s e l f - h e l p  remedy f o r  l a n d l o r d s  is q u i t e  small .  
T h a t  a s s u m p t i o n  may b e  p r o v e d  wrong.  As t h e r e  a r e ,  
i n e v i t a b l y ,  n o  o f f i c i a l  s t a t i s t i c s  a s  to how o f t e n  
d i s t r e s s  is u s e d ,  and  who u s e s  i t ,  it would be v e r y  
h e l p f u l  i f  s u c h  i n f o r m a t i o n  were s u p p l i e d  by l a n d l o r d s ,  
t e n a n t s  and b a i l i f f s  who h a v e  e x p e r i e n c e  o f  t h e  remedy.  
I t  would a l so  b e  h e l p f u l  to  l e a r n  wha t  r e a s o n s  o t h e r  
l a n d l o r d s  may h a v e  f o r  c h o o s i n g  n o t  t o  u s e  d i s t r e s s .  

W e  would l i k e  t o  h e a r  wh ich  o f  t h e  p r o b l e m s ,  w h e t h e r  or 
n o t  t o u c h e d  on  i n  t h i s  paper,  a re  c o n s i d e r e d  to  b e  t h e  
most s e r i o u s  i n  p rac t ice ,  and  wha t  k i n d  o f  r e f o r m  m i g h t  
b e  s e e n  to s o l v e  them. W e  look f o r w a r d  g e n e r a l l y  to  
r e c e i v i n g  comments  and s u g g e s t i o n s  f rom t h o s e  who a r e ,  
h a v e  b e e n ,  or may b e  i n v o l v e d  i n  d i s t r e s s  f o r  r e n t .  

Printed i n  the United Kingdom for Her Majesty's Stationery Office 
Dd 289801 C3 1/88 

146 



HMSO publications are available from: 

HMSO Publications Centre 
(Mail and telephone orders only) 
PO Box 276, London, SW8 5DT 
Telephone orders 01-622 3316 
General enquiries 01-211 5656 

(queuing system in operation for both numbers) 

HMSO Bookshops 
49 High Holborn, London, WClV 6HB 01-211 5656 (Counter service only) 

258 Broad Street, Birmingham, B12HE 021-643 3740 
Southey House, 33 Wine Street, Bristol, BS1 2BQ (0272) 264306 

9-21 Princess Street, Manchester, M60 SAS 061-834 7201 
80 Chichester Street, Belfast, BT1 4JY (0232) 238451 
71 Lothian Road, Edinburgh, EH3 9AZ 031-228 4181 

HMSO’s Accredited Agents 
(see Yellow Pages) 

and through good booksekrs . -  

ISBN 0 11 7301 78 7 


