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F Judgment of ¥r, Justice Murohy delivered the 3rd day of Kovember 1983.
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John J. Colemen and his wife ¥Mary Coleman (the Plaintiffs) reside

at pumber 100 Qaklands Park in the town of Dundalk and County of Louth.

These premises were formerly known as 100 Cox's Dcmesne,

In the early 1950's the Defendant Council, displaying what would

appear to have been a commendadble degree of foresight und responsidbility,

drew up plans for the provision of some 1,500 houses by the construction

of a series of building estates. The overall plan wus desizned by ¥r.
F \Deemond Pitzgerald. 1In addition he acted as architect in connection

with the construction of the first of these estates, ranely, Harian Park

which was completed some time about 1958, The next sgtage in

!

implementing the Council's plans was the development of the urea known
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as "Cox's Demesne.” For the purposes of development this was divided
into four stages involving the sub-division of the demesne into four
sections kmown as A, B, C, and D. These four sections as well as the
other building estates are clearly identified on a plan which was put

in evidence and dated as of May 1983. Before buildine work commenced

on Cox's Demesne preliminary work had teen carried out between 1955

and 1956 by the installation by Hastinzs and Company under the direction
of the Defendant's engineers of a water and sewa=ze system and by the
construction in 1961 of part of the road system providing access %o the
estate,

Sometime in 1964 Mr. Oliver NMcCarron wasg apnointed consultant
architect in connection with the development of Section A of Tox's
Demesne., He prepared the site plans and drew up the specifiction of
the work to be done. The work was put to tender and the coniract
awarded ultimately to Hessrs McCaughey Brothers, who aprarently entered
into a form of contrzct to execute the works on the 16th of ¥ay 1965
having previously taken poassession of the site and ccmmenced the
preliminary site work at the end of 1964 or the beginning of 1965.

r, ﬁcCarron retired from private practice as an architect in 1965 to

take up an appointment with the Department of T,0zal fSovermmeni. He
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was replaced as consultant architect by Mr. Uinsean NcXeown who was
appointed to that position in January 1955. The resident engineer
in connection with the development was Mr. Patrick Dsavy. ije was

employed by the Dundalk Urban District Council as an engineer as of

the 13t November 1964. It was in the spring of 1965 - indeed about

the 17th of March 1965 ~ that he took up his duties as resident enginecer.

The.150 or so sites in section A were completed between the years 1965
and 1967. In February 1967 the Defendants made a lettins to Mr. John
Coleman of the premises in question on a weekly tenancy at 2z basic
weekly rent of 81 shillings. Subsequently the nremises were vested in
the Plaintiffs on and from the 18t day of October 1974 for.the term of
99 years from that date by virtue of a transfer order mude on the 15th
day of May 1978 pursuant to Section 90 of the Housine Act, 1966, Tho
vesting of the premises in the Plaintiffs was subject to the payment of
the purchase price of £2,370.00 (together with interest) by weekly
instalments of £5.13 over & period of 20 years from the 1st day of
October 1974 and sudject to the payment of the nominal rent of 5p per
annunm if demanded.

In 1976 serious cracks were observed in the premises.

proceedincs are concerned only with demzpe to the prnmiswu'occunied by
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the Plaintiffs evidence was also given of the fact thut similar darace

occurred in a number of other houszes comprised in the catate. Evidence
of this nature was relevant and material in considerins the cause of
the damage. Each of the Pleintiffs and some of their nei.zhbours rzve
evidence as to the nature and extent of these cracks. In the cuse of
the Plaintiffs the position may be summarised by sayving that there were
a great number of cracks on the ceiling and elsawhere ingide the
premises but more significantly there were four major cracks on the
ocutside of the front wall of the premises. These marticular cracks

had corresponding cracks on the interior of the front wall, The
inescapable inference is that the fissures extended throuch the depth
of the wall. Photographs of the adjoining houses indicnte the nature
of the cracking involved., In the case of the Pluintiffs' house the
cracking is at present disguised by the recent decorution of the
premises, It is not disputed by the Defendants that thes2 substaniiol
cracka have appeared and indeed that they have rrown worss over the
years. Ais & result of repregentations made by the Plaintiffs and other
residents the Defendanits treated the cracldng by inserting mastic in
the cracks. This treatment was ineffective as the cracks re-opencd or

extended., Perhaps more alarming iz the rmenner in which
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house has become distorted. Agein it i3 not disputed but $hint the
doorwaye and window opes in the house have bzcome deforned so much so
that Mr, Coleman removed a numnber of the doors and windows und re-shaped
them with a view to fitting them in the distorted frames. AS
illustrated by the photographs put in evidence this rewsdiul work has
achieved only a limited measure of success and the unconiradicted expert
evidence was to the effect that the distortion will continue so that the
exercise would require to be repeated in the future,

In these circumstances it is the Plaintiffs' contention that there

was an implied term of the 1967 agreement under which they bzcame tenants

and the 1974 agreement in pursusznce of which they bzcume tenant vurchasers

that the premises were of "a& substantial construction and free fronm
material latent defects and were in all respects suitable for habiiation
as a dwellinghouse and would have a nqrmal lifespan of a dwellinghouse
of its type and construction” and that the premises did not conform to
that Qtandard. In addition, or altematively, it waa c¢ontended the
the defects in the premises were due to the negligence and breach of
statutory duty of the Defendants their servants or orenta,

A8 I say it is not in fact disputed that the Pluintiffs' orenises

and thoose of some of the edjoining residents on the ¢
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in the manner described above. Furthermore the reason for thesze defects

emerging has now been clearly established and accepted by 211 parties.

e

As appears from the report of the Institute of Industrial Researeh and

Standards, dated tho 16th of February 1978, which was mt in evidence, |

(PR SupAryp-ier Do ety

the foundations of the houges in this part of the estate were located f

in what is described in that report as, "a mottled, grey/broun clayey

[P —

8ilt with fine roots and fine sand which was pgenerzlly stiff in situ."

Having so described the soil the Report then wont on to conclude:-
"The result of the site and leboratory tests carried out to
date indicate that the clayey silt, or silty c¢lay, sub-soil
on which the footings are predominantly located has more than
adequate bearing capacity for the applied leading in the main.®
Indeed that report went on to express a view that the crackdng which

had appeared at thet stage was not due to soil conditions. That view

was expressed at paragravh 5.3 of the Report in the following terms:-

AL s Ve

l "We have discovered no substantive evidence, as yet, thetf the
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problems with these structures are indeed due to found:tion
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However, detailed though the Report was, the I.I.R.S. whilst
re-a{firming their view proposed further tests as follows:-

"While the evidence to dato tends to suggest that foundation

movement or fajlure is not the probable cause of the damarge

incurred it is our intention to open a further number o:i itrial

holes and to examine the foundations and sub-soil more

extensively.”

As & regult of further searches conducted by the I.I,R.5. with
the essistance of specialist advisers - Geotechnicel Consulting Services
Limited - it was established by 8 further Report dated the 16th October
1979 and likewilse put in evidence - that the firm crust of silt ean which
the foundations were located wvas underlaid by a layer of soft clsy having
a depth between 1.2 and 8,3 metres, This soft clay consisted of an
alluvial deposit of organic nature and the settlement calculations showed
thet primary settlement could occur over a period in the order of 20 to
40 years duration, It was agreed thet it was this settlement which caused
and continues to cause danmage to the Plaintiffs' house,

It must be recognised, however, that these conclusicns were not

reached until 12 yesrs afier the houses had been erected, 3 years efter

the cracking had appeared, and indecd twelve months after the first

’
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Report of the I.I.R.3. had exculpated the soil conditions as a probable
cause of the damage. Again it is prover to add thet the 1.7.R.5. and
specialist advisers were engaged and their Reports obtained and provided
by the Defendants and not the Plaintiffs,
The law as it applies to the circumstances of the present case has
been autharitatively settled by the decision of the Supreme Court in

Siney .v. Corporation of Dublin, 1980 I.R. 400. That case isauthority

for the proposition that where a letting is made of a dwellinshouse
provided by a local authority under the Housing Act, 1966 that a
condition or warranty is to be implied in such letting that the
accommodation will be reasonably fit or suitable for hubitation by the
tenants at the commencement of the letting. In addition the Supreme
Court expressly decided that the failure of the local authority to
observe the statutory duty was in thzt case a purticular scurce of
negligence. I may also add thet the 3upreme Court rejected the contention
that the existence of a liability in contract excluded linbility in
negligence.

In the present case the Nefendants necessarily zccepted that it
was an implied term of the tenancy agreement that the pronises let to

Kr. Colemean would be reasonzbly it for habitution by him. The Defendants
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di@ correctly assert thet the implied condition or warranty required
that the premises should be fit for habitation at the commencement of
the tenancy rather than at a later date and that the criteria to be
applied in determining fitness for hzbitaticn was thet which would have
been eppropriate at the commencement of the letting.

Yere these premises fit for habitation by Mr. Colemen in February
1967? As appears from the judgment of the Chief Juctice in Zinevy .v.

Corvoration of Dublin (above) it was successfully zrrued on behalf of

the Plaintiff in that cese that the meaning to be attzched to the words
"fit for habitation” could be gleaned from the provisionc of the Fousing
Act, 1966 itself. The argument wus adumbrated in the judgment of the
Chief Justice at page 409 in the Tollowirg terms:-

"In considering whether a house was or was not fit for human
habitetion, the Defendant corporution {and every othor housing
authority) wos obliged to have regard to the extent to which
the house wes deficient as respects each of the nmutiers sat
out in the second schedule to the Act of 1956: see sub-section
(2) of section 66. Among the mntters mentioned in the zecond
schedule are "resigtent to rmoisture" and "gir snuce and

ventilation."
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In the present case the Plaintiffs' adopting the same appro
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referred to the second schedule of the 1966 Act and vointed cut that
the first matter to which regerd should be had zs svecified in that

¢

schedule was "stability." In my view thiz is ~ promer anproach to

the question. It seexs to me that the 1966 Act clearly recomises -

and T would be surprised if the position were otherwise - that s house
lacking the requisite degree of stabili£y would not be fit for human

habitation. Whilst it was not sugpgested that there is any daneer of
the premises collapsing and the Plaintiffs have not - unlike the

Plaintiff in the Siney case - vacated the premises it is common case

that the demage to the Plaintiffs' premises ia serious and boitokens
a very significant degree of settlement or subsidance which has centinued
and will continue for a number of years to come with the reault that
the existing cracking and distortion cannot be repaired effectively
unless and until radiceal changes are made in the sumport zvailable %o
the foundations., In these circumstances it scems to me that She proper
inference ig that the premises are not at the prezent time st any rate
reesonably fit for habitatiom.

The other question then is whether the rrenmicesvere likewise unfii

for habitation at the commencement of the lettinz. The simnificant fact
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in that context is that no cracking appeared for szome ten years afier
the commencement of the letting. The Pleintiffs made no compleint
and would have no reason to suspect that anything was nmizs during
that period, On the other hand the defective suk-s0il ccnditiens
existed; the subsidence was inevitable ond the damnse which did occur
wes bound to occur sooner or later. It seems to me, therefore, that
the premises were in fact defective in 1967 and that the fact that the
occupiers were unawere of the problema and that it did not panifest
itself for a consideratle period thereafier docs not alier the position.
The instability existed in 1967 and that of itself rerdered the house

unfit for habitation so0 as to comply with the implied ters of %he letting

agreement,

In reletion to the claim ir so far as it is grounded in negligence,
which was the issue to which the greater part of the ovidence uns
directed, the matter resolves itself o the auestion of whether or not
the Defendants or the experts whom they enpgaged should huve explored the
site by digging trial oxr bore holes for the Turrose of investiecating the

nature and condition of the sub-30il which we novw kmow, wi
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of hindsight, was the ceuse of the settlement. 1In fact the
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apecification prepared by #r. Oliver McCarron contains an express
provision {paragraph 31) in relation to trial holes which is in the
following terms:-

"The contractdr shall provisionally incluée for dim=ing no, 15
trial holes in positions as directed by the architect, in order
to ascertain the nature of the sub-soil for foundations."

No trial holes were in fact dug. On behzlf of the Plaintiffs it
was suggested that this represented a departure from the scheme which
Mr. McCarron had enviseged. This ¥r. Mcfarron vchemently denied., He
expleined that peragraph 31 was included in the specifications solely
for the purpose of ascertaining the cost of these cxcavations if it
should be decided at a later stage to carry them out. In this - and
I may say in all cther matters - I accept in full the intesrity of
this witness. However the inclusion of the puragraph aforesaid in the
specifications is helpful to some extent. 1Iis existence shows that in
1964 architects recognised that in certain circumstances it nizht be

D)

necessary or desirable to examine the nature of the sub-z0il. This i3z
important as the evidence established that this is a bronch of the art

in which considereble evolution has taken place over the mst 30 vears

or 80. The evidence showed that the scicnce of so0il mechinics had not
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been studied or understood as fully in the late 1950's as it is now,
Again the mothods of excavation and the evailability of heavy earth
moving equipment have changed significantly gince the late 1950's,

Indeed evidence was given to the effect that it was 1968 efore the

JCB earth moving equipnment was available for hire in the Dundalk area
which was helpful in putting the problem in its proper perspective.

Notwithstanding the cage nade by Tounsel for the Plaintiffs in the

course of cross-examiration, it seems to me that %he cley in which the
foundations for the development were immediately located was suitable

and adequate, Perhaps it would be more correct to say for the rurroses
of this judgment that there was no want of care in leying the foundations
of the type selected, that is to say, the strip foundeotions in the outer
crust which existed on the site. A1l of the engincers who had an
ovportunity of seeing the soil from which ihe trenches had bean taken

out and who gave evidence before me, thet iz to say, Messrs Oliv
MeCarron, Mr. Uinsean Mc¥eown and My, Patrick Deavy ruve cvidence to that
effect, Indeed their evidence was effectively confimed by the "eport

of the I.I.R.S. The rezl issue is whelher the trial holes sheuld
have been taken out with a view to ascertesining the nature of the

below the foundation level.
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There was a consideradle conflict of evidence as to what the

practice was in the mid 1960's with resard to the dieqgins of triel holes

in connection with the construction of various types of buildings. Doctor!

Bunni - a distinguished consulting engineer - gave evidence io the eoffect
that 2s far back as 1965 it would have been his practice ta tuke out triml

holes and to do soil tests Yefore laying the foundations even for a two

P AL

—

storey house, He explained that he would have taken out trigl holes

before the drawing stace and failin he would certainly have tested
the sub-goil before the work commenced. He cxplained that ons would
ordinarily hire a JC3 for scmething like £25,00 an hour which would
quickly excavate one or more holes to a depth of 10 feet from which a
compatent engineer could readily assess the quality of the sub-soil.
Hovwever Doctor Bunni did recognise that he had not practised his
profession in this country before 1969 so that he was not in & rosition
to give positive evidence as to the practice here bv2forz that date or
indeed evidence as to the availability of excavation equiprment.
Furthermore he himself expressed the view that there mish: b2 2 difference
between the practice adopted by consultant enrincera und the stundard

applied by locel authorities,

Mr. John Osborne, a civil enginecr, confirmed thut s0il twsting wus
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firmly established by the laie 1950's or zarly 1260's in this country
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but bhe did differ with Doctor Buani to the exitent that h

e himgel? would

not have dug 2 trial hole for a single dwellinghouse and would only

[Pt G A,

have done 3o for a building scheme. Furthersors he attachal the utmosat

sigificance to the ground conditions prevailing in %
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intended structure, The effect of the evidence giver by Mr. Timothy

Sullivan - another civil engineer who give evidence on behals of the

Plaintiffa - was that, havinz heard the cvidence in which Cox's Demesne

was deseribed prior to the dovelopment, he would on thnt bisin have

Y
opened trial holes had he bzen the engineer resvonsible for the job. ?L
Mr., McCarron's approach to the digzing of foundaziion: w:

Y wWas explpined in

[
the following terms:- 4ot

"You would start in the foundation trenches and 70 down to something

you are satisficd with: you do not dig trial holes. If the ot

foundations are set in suitable so0il T would b2 hnppy with that,n

-

] oy
This was supported by another engineer, Mr, TFierce MNeXenna, who ol

indicated that this was the correct practice in the period 1953/ 64,

A3 he recalled it, the procedure was

te take out trenches for foundantions

until) a firm bottom was reached. At that stage the ownor, here the

3
Local Authority, was notified of the condition of the Lottom of the A O




trench and given an opportunity to inspect and to puss i%t. If on the
other hand there was any indicetion of weakness or iInconsistency in the
bottom of the trench it became a case for re-inforcement. Xe confimed
that the crow-bar test, which it wi3 said had beaen used in thy present

case to test the firmness of the bottom of the founditien itrench, was

correct and a2ppropriate.
whilst there was, therefore, a considerable emount of discussion

as to the appropriate measures to be taken before laying the foundations

I do not think that the apparently conflicting views were as

as far apart

as at one stage appeared, ¢t one end of the spectrun I

to accept that there was an established practiee thot triul holes were
dug or that it was appropriate or necessary thet they should bhe dug in
connection with the construction of every dwellinghouse or indeed every

building estate. At the other extreme I would be equ=lly unwilling to

accept that the excavation of suitable trenches for foundations weuld
necessarily exclude the need to dig irial holes. The common body of
the ovidence given by all the distinguished expevris was to the e¢ffect

that there were a varisty of factors to bhe considered in relation to the

soil conditions and that a proper consideration ¢f those factors would

determine whether or not the excavation of trial pita wnn nn apnroprinte

I would be unwilling
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procedure. That this is the correct conclusicn is entirely supprorted by ?ﬁ
i
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the fact that by a happy coincidence the Deparizment of Local 7Jovernment, '?ﬁ
| | 3

as it then was, in a circular letter deted the 24th Nay 1765 resarding I

e
housing adviged - among other things - as follows:- Poag
"A careful exazmination should be made for evidence of the existence

of undesirable sub-s0il conditions, such as rock, bog, running sand

and soils affording voor drainage. Adjoining lands - whare there

1
I

may be cuttings of one ¥ind or another or ros¥ outcroo - should

- also be surveyed if there is no direct cvidence of the conditions

mentioned on the site itself, 1If any of these conlitions are

—3 T 13
s

", % . suspected, trial pits should be overned in order fo ascertain eit)
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»  that satisfactory sub-soil conditions exist or thant the condiiiong |-

present can be dealt with at reasonabla cont and w2l) not affect

the health, comfort or amenity of future rezidenis, Triel pits

or borings may not give an accurate nicture of sub-30il conditions

unless their locations are well chosen 2nd they uzre of sufficient

number and depth to cover all contingencies."

As all of the exverts accepted that the foreroins ssatement represen ted

——, -y e

the standard apnlied by prudent, competent architects and ensineersz in

T3 T3

1965 the issue in this case in so fnr as it is ~rounded in nccliccnco
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reduced itself further effectively to the guestion whether a reasonable
examination of the site by a competent expert would hauve disclosed the
existence of features such as those mentioned in the circular from the
Department of Local Govermment as would put such an expert on enquiry
a3 to the nature of the sub-soil and accordingly dictate the excavation
of trial pits or borings.

Again there was considerable controversy as to the condition of
section A of Cox's Demesne, Nr, John Cerroll, who had been femiliar with
the lend in his youth described 21l of Cox's Deresne in the 1940's, sezid
there were lakes on the land at that time. Xr. Kevin Fayes, who is also
a native of Dundalk and had known the site for somc time deascribed it as
ngvampy". He in fact worked on the site as an employee of the builders
and subsequently went to live there. He described the condition of the
site during the development work as being a "quaegmire” but I think it
must be accepted that the state of the site would depend very much upon
the neture of the operations being carried on and the stage ut which the
roads were ingstalled on the estate. However Mr. Hayes did sey that prior

to the top-soil being removed the ground was all bulrushes and indeed that

there was 8till a bulrush rresently srowing in his own back garden

fr. Brown wvho was a labourer emplayed Ly the builders and

on the site.
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subsequently a resident on the estate said that part of section
about one third of it - was boggy and murshy. Ié had, he said, large
ditches or shucks through it and he recalled two large tyres of lake
south-east and south-west of section A. Y¥r. 0'Mahoney, who had been
employed as an engineer by the Deferdants between 1960 ard 1966 was in
a position to say that he had beenm on the site before the development
took place and whilgt he accepted thet there were rushes growihg on
Cox's Demesne he placed those more in sections ¢ and D rather than
section A, Omn all of the sections, other than section 4, special
provision was made to cope with the problems of the site by constructing
the buildings on a2 raft type foundation. That procedure was adopted
even without trial holes being dug.

¥r, McCarron was placed in a particular difficulty ir gziving his
evidence. It was nearly 20 years since the events occurred in respect of
which he was asked to give evidence. Perhaps surprisingly he hed not
been asked to recall the matiter until 3 weeks before the hearings of the
Action. Koreover, he explained, in the circumstances he felt that it
was undesirable for him to review such documentntion as was available

because he felt there was a danger that he would re-—consirict rather than

recall his evidence of the material events. I% was not surprising,
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therefore, that Mr, #HcCarron found trimself in the position

3

Y
’
1
t
1
]
]
\
1

that freauently

he had to restrict his evidence to statements #35 to what he would have :

done rather than statements as to what in fzct he 2id, ¥r. Mele-ron wose D!
clear that he had gone to the site before embarkinz on the drawines.

Unfortunately, he had no clear recollection of the site itzelf at that

stege. All he could say with certainty wes that he had no recollection

of "any indicators that would alert me tc problemy existins on ;he site.” !f'::

El
The fact that he had provided in the specification “¢» %rizl holes wns {\ f
S -
not an indication that he would necensarily din such holes or that he had | r?
any particular reason to anticipate that they would he necessary, Indeed .
Mr. MeCarron prescribed a paricularly strons type of foundution - it
-
|
was described as an inverted T foundation - but thiz was prescribed simoly
57
to secure & better structure and was not dintated by anv shortcomings on L
the site itself. The evidence given by Mr, lcfarron on this iopic nny .
be summarised as follows:- SR .
ti e
"I would have walked the lands and T would have wnnid attention :
LA
1 ; '
to what I saw. If there wes & house in the vicinity I would f [éi
1
-
be interested if it had any cracks in it, 1§ there wers ‘
: . N : L]
excavations I would have been interested in them, 7T¢ ttare ! 1
P
vere reeds I would have been alerted. T would hnve znolren P -

g s o
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to the borough enginecer. A rreat deal of nebulous information
would have been available. The land 4id not rroduce any
suspicicus circumstance. I have a definite recollectien that

my suspicions were not aroused. T have no mmcollection of water
on the site. There were defiritcly drainage ditches there. ¥No
trial holes were dug. There was no reason for doing so.”

On belance I accept that the site was one which might proverly be
described as marshy or boggy and a2s such that it did warrcant Turther
investigation., Unquestionably the adjoininz land - and it will be
remembered that the circular from the Demriment of Local Joverament
expressly refers to adjoining land - gave a very nositive indication
of the existence of scme problenms which should be in

=

trial holes or borings. It does seem to me, however, to be fair to add

that the failure to investigate the site more thoroughly wus,
due to some extent to a breakdown in communications bziween the
end the various experts whom they encaged. I atiach imvoriance to the

fact that ¥r. MeCarron placed great reliance on the evidence available

to the Defendants. FHe recognised that they would have built up = bedy of

technical data as & result ol the ccenstruction of roaxdways and the

"

installation of water mains in the aren ng well ns the conatruction of

investisnted by sinking

I believe,

Deferdants
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the Marian Park estate to the north-west of Cox's Demesne. Without

in eny way seeking to cast blaze upon the Defendants or their permenent
employees it was implieit in his evidence that he relied strongly upon
the facts that such knowledge was aveilable to tho Defendants rather
than the fact that it was trensoitted to him. ‘hen usked why he had no
suspicions regarding the site he replied:-

"You walk the land with the town surveyor who hus a

background ¥mowledge of the site goins back years."

In fact the town surveyor - ¥r. Thomas Kenny -~ was not called to
give evidence but I am inclined to infer that each of the experts may
have been lulled into a false sense of security bv the beliaf that

the other of them had or would carry cut any investigetions that might

be necessary. It is not necessary for me in this case to decide where

the fault lies as between the two experts. In ciiher event the Defendants

would be liable. This was made clear in the decision of Henchy J.,

in Siney .v. Corporation of Dublin {see above), in his judsment at mge

418 where he explained the position as follows:-

"As the housing authority, the Defendants were exvected by the

legislature to ensure that the dwellings provided by them under
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resol

the Act would not have defects which would mnke ther uninhabitable.
While the Defendants may possibly have rinmhts against third parties,
the primary responsibility for the defective desimm falls on ther.
They cannot rid themselves of that respensibility by pleading that
they delegated the observance of their stziutory oblisntions to
others."

Moreover, it must be recognised that the cass itzelf can be and is

ved on the basis of the contractuzl respornsidbility of the Defendantis

to the Pleintiffs. I{ was originally argued on behalf of the Defendants

that

the full extent of their oblisntion was %o exercize reasonable care

to ensure that the premises were reasonably it for habitution. In other

vords that the contractuzl obligation was co-extensive with the duty in

tort,

However, having re-considered 4he lesal principlen the Defendants

did not pursue that line of argument. Tt wag, 2s I understand it,

accepted that there was an implied tern that the premises wouid be

reasonably fit for the particular purnose aforesnid znd i€ i4 wore not

go fit at the relevant time - for whtutever reason - thut the De"endants

were

liable in contract for the damares thereby cnuned,
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By agreement between the parties the icssu

to damages was postponed to 2 later date and ithe only evidence tendered
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in relation %o damages was such aa was adduced for the vurpose of

indicating the nature of the dameage and its probatls cause, Aitention

fyprs.y

wag, however, drawn to the fact that the operative date for deterzining

AN

Eaw

whether or not the premises were habiteble was the coonencement of the

letting in the first instance. A4s there was a subsecuent sele by wey of

gr——

lease of the premises by the Deferdarts to the Plaintiffs it would secen

[

ipescapable that a like term wos implied -in the s32le agreement as to the
ps ]

‘ : : H
fitness of the premises for habitation., In that case it would secen to N
1

me to follow that the implied covenant reisted buck to the period when

. . . . . ; o
the premises were first provided for occupation and no% the dzie of the :

agreement for sale or the date of the vesting of the promises in the

.

Pleintiffs, Eowever, that point was not the subject matter of argument
and a final decision thereon must be postponed until ihe question of

damages falls to be dealt with,
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