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HARTIN A. COPIMANE 
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JOHANNA VALSE 

Pla in t i f f  

Defendant 

I 
By a Memorandum of Agreement i n  the  standard form f o r  Sale by Private ' 

'Preatg made available by the Inaorporated Law Society of Ireland, a e  
1 

I 

r? 
Pla in t i f f  agreed t o  purchaae from the Defendant f o r  the sum of 66,000 I 

three parcele of land situate a t  Burnchurch, Co. Tippersry, as described i n l  

Paragraphe 1 , 2 and 3 of the Part iculam i n  the eeid Agreement. "I 

4 

The acreage of each paroel warr given i n  the  descriptive part iculars  

and the three parcel8 added together aomprised approximately 51a.3~. but 
"1 

the final sentence i n  the seotion marked "ParticulareH read am follows:- 
n 

''21he t o t a l  acreage beiw aold under t h i s  contract i e  believed t o  contain 

1 
54.2 acrea e t a tu t e  memure o r  thereaboutsen 

ml 

Thie obvioua dir~orepancy want unnoticed at the time of the execution I 

n 

of the Agreement and gave r i s e  to  aome d i f f i cu l ty  a t  a l a t e r  stage. 

The date of the Agreement was the 3rd April, 1981, and the Closing Date 7 

w a s  given aa the l e t  Elay, 1981. Time w a e  not expressed to be of the eesence - 
of the o o n t n c t  i n  re la t ion  to  the named date f o r  aloaing. Clause 28 of 

the Agreement provided aa fol low:-  
'I 



. b 

n28, Save where the Speoial Conditions provide t ha t  time shall be of 

the  essence of the  Contract i n  respect  of the  closing date t he  
\ .. 

following pmvis iona ehell apply:- 

(1 ) If the 8ale be not completed on o r  before the alosing da t e ,  e i t he r  

par ty  may on t h a t  da te  o r  at any time the r ea f t e r  (unlesa the 

Contraot shall  first have been rescinded o r  become void) give t o  

the other  party not ice  i n  w r i t i n g  t o  complete the  a a l e  i n  accordawcc 

with this condit ion,  but  euah not ice  shall be e f f ec t i ve  only if 

the party giving it shall then either be able, ready and willing 

t o  complete the   ale o r  i s  not eo ready by reaeon of the  default 
a 

or  midconduat of the  o ther  party. 

(2) Upon aervice  of such notioe t h e  party upon whom i t  haa been served 

e h a l l  complete t h e  sale within twenty eight day8 a f t e r  t he  date 

of suoh serrioe (excluding the day of aervice) and i n  respect  of 

auch period time shall be of t he  esaence of t he  oontract  (but 

without prejudice t o  aqy intermediate r i g h t  of resc i ss ion  by e i ther  

(3) If the Purohaeer does not comply with such not ice  within the 

s a i d  period (or w i t h i n  any a t e n s i o n  thereof which the Vendor may 

 erai it) he shall be desmed t o  have fa i led  to  comply with these 

Conditions in a material respect  and t h e  provisioas of Clawe 29 



hereof shal l  apply accordin(r1y. 

(4)  lf the Vendor does not comply with such an e f f ec t i ve  no t ice  7 
1 .- ' 

within the sa id  period (or within aqy extension thereof which the7  
I 

Purchaaer may then the Purchmer may eleot  either t o  7 

enforce against  the Vendor, without further notice, such r i gh t s  
1 

\ 

and remediea aa mw be available t o  the Purchaaer at l a w  or i n  

equity or  (without prejudice t o  any right of the  Purchaeer t o  
rn 

L 

damages) t o  g ive  notice in writing t o  t h e  Vendor for thwith  to I 

7 
repay t o  the  Purchaaer h i s  deposit and aqy money paid on amount 

of the purchaee price. If t h e  Pumhassr oerves suoh a not ioe  and 1 
* 

the Vendor makes 8uoh pqpent, the  Purchaser shall  no l o w e r  be 7 

e n t i t l e d  t o  specif'ic pelormanos of the Contract and shall return 7 

forthwith all document8 i n  his possession belonging t o  t h e  Vendor 7 

and (at the Vendor 'a axpenas) procure the c a m e l l a t i o n  diecharge 

o r  releaae of any entry r e l a t i n g  t o  the Contract in  aqy register. 

1 
1 

( 5 )  Ibe party serving a notioe under thb condit ion may st the request ' 

m 

of o r  with the consent of the  o ther  party extend the  term of the 

I not ice  f o r  one or  more spec i f ied  f u r t h e r  periods of t ime and in 

that oaee the t e r n  of the not ice  s h a l l  be deemed to expire on the 1 
1 laat dw of such extended period or  perioda and the no t ice  shall I 

operate as though such extended period had been specif ied in this 7 
! 



\ 

4 q33 
Condition i n  l i e u  of twenty e ighw days and time shal l  . 

be  of the essence in re la t ion  to  auch extended period." 

The Vendor uas se l l ing  i n  her capacity as pereonal representative of 

Patriak Reidy deceased. 'Pwo of the parcels of land, comprising in all  

48a.Or.25p,, were registered on Folio 40033 of the R e a s t e r ,  Co. Tipperary, 

and the third parcel of land aomprieing 3.234a,, was registered on Folio 

13155, Co. Tipperary. The Special Conditions skated that, "Bo requisi t ion 

o r  objection aha l l  be raieed arr to  the accuracy of the area in aale and 

Purchaser shall deem to  have inspected the proper* pr ior  to  completion of 

the Contract. " 

The Agreement, duly executod by the Purchaser, was returned to the 
I 

Vendor's ao l i c i to r s  , accompanied by deposit of &l6,500, bg l e t t e r  dated the 

8th April, 1981, but the copy contract document completed by the Vendor w a s  

not sent t o  the Purchaeer'e Solicitore u n t i l  the 5th May, 1981 , uhiah w a s  

l a t e r  i n  time than the o f f i c i a l  date fired f o r  the aloeing of the sale by 

the terms of the Agreement. In  the l e t t e r  emlosing same, the Vendort@ 

eo l io i to r s  referred to  the fact that nary Reidy decemed wae the registered 

ouner of the lando in Folio 13155, ehe having died in 1929, and t h a t  they 

were taldng ataps to have the t i t l e  reot i f ied with regard to  t h b  plot of  

ground, lh i a  evoked a reply from tho  Purcheser'8 s o l i c i t o r s ,  dated 7th nay, 

1981, enklosing Requirritiona on T i t l e ,  and referring to the delay which wae  



. b 

l i k e l y  to  arise in  r e l a t i on  t o  the  properQ reg i s te red  i n  Mary Reidyte namc 1 
B e y  swgeeted apportioning the purchase money. Ihey wrote again without 7 

I 

receiving a reply ,  on t he  20th May, 1 981 t 26th May, 1 981 , and 17th June, 7 

1981, although it  appeara t ha t  the s o l i c i t o r a  were i n  communication by 
""1 

I 

telephone a t  some stage during t ha t  period. It l a  accepted by the Purchasertr 
"1 

a o l i c i t o r e  t ha t  they did make an o f f e r  during the month of May, 1981 , t o  

i 
cloae tho s a l e  i n  r e l a t i on  to the two larger lots regis tered on Fol io  40033 

1 and to  leave over u n t i l  later  the alos ing of the s a l e  i n  r e l a t i o n  to  t he  sac,] 

7 parcel  comprised i n  Folio 13155, the purchaae money to  be apportioned f o r  I 

1 t h i s  purpose and pa r t  of it t o  be re ta ined  on j o in t  depoait u n t i l  clear , 
t i t l e  could be given t o  the third parcel  of land. lfiie o f fe r  was not taken7 

up at  that time by the Vendor 'a ao l io i t o r a  and appeara t o  have been left 1 j 

hanging i n  mid-air f o r  aome time afterwards. 'T 

l e t t e r  of the 15th July, 1 981 , the Purchaser's s o l i c i t o r a  complained 
"1 

t h a t  the aoreage whieh was being t ransferred did not amount t o  54.2a. as 

represented by the  Agreement f o r  sale, and on the 21 st A u g u s t ,  1981 , the 
1 
'7 

I 

Vendor I s  a o l i c i  t o m  rep l ied ,  drawing a t t e n t i o n  t o  the Special Conditions i n  

7 
r e l a t i on  t o  area. I 

"1 ~t some stage during the Swner the Purchaser entered on the land and I 

9 saved a crop of hay which he cut and baled and put in to  barns on t h e  land, ! 

so  it would eeem that at  that atage he w a s  a t i l l  filly committed t o  the idea 7 



of go* through with the purchase of the lands i n  spite  of the  delay i n  

cotnpletion which had already taken place. Ultimately, however, his patienoe I .. 

ran out Md on the 18th September, 1981 , his s o l i c i t o r s  wrote a l e t t e r  

invoking the provisions of Clause 28 of the Agreement f o r  Sale and ca l l ing  

on tho Vendor to  complete the s a l e  on o r  before the  19th October, 1981. 

Be the Vendor w a s  unable t o  eetablish a c lear  regieterod t i t l e  to  the landa 

i n  Folio 13155 within the t h e  specified, a fu r the r  l e t t e r  uacr writ ten on 

the 20th October, 1981 , requiring a re turn  of the depoait and these 

proceedbge are brought under the provieiona of the Vendor and Purahaser 

Act, 1874, claimiw a declaration that the Bgreement f o r  Sale has been 
* 

validly rescinded, and f o r  other anc i l la ry  relief. 

Ibe service of the 28-day notice did appear t o  galvanise the Vendor% 

Solicitore in to  action. lhey m o t e  a long l e t t e r  on the 30th September, 1981, 

purporting to  aocept on behalf of the  Vendor the offer  previously made t o  

camplete the tranefer of the major part of the propertg, to  which t i t le  could 

be ahown without any difficul.tg, and t o  postpone the t ransfer ,  and the payment 

of a s m a l l  apportioned pa r t  of the purchaee money, i n  respect of the  small 

parcel i n  Folio 13155, u n t i l  the Vendor could have herself  registered on 

the t i t l e .  lhie propoeal waa rejected by the Purchaserle ~ o l i c i t o r s  by l e t t e r  

dated 1 st Oo tober, 1981 . On the 13th October, 1981 , with the st ipulated 

time f o r  o l o s i w  fa8 t running out, the Vendorls ~ o l i c i t o r s  again wrote t o  say 



. b 

that the d i f f icu l t iee  regarding t i t l e  were well on the way to being clearec 1 
m 

up, by the extraction of a grant of Letters of Administration to the e a t ~ t c  ' 

of MsFy ~ e i d g  deceased, m e  Purchaser eo l ia i tora  replied on the 14th 
n? 

i 

October, 1981 , as f o l l o ~ 8  t 1 
"Thank you f o r  your l e t t e r  of the 13th ins t .  We look forward to 1 

receiving oopy of the Grant i f  and when It i a s ~ e e , ~  1 

The Vendor and her  eol ioi tora  might be forgiven f o r  thinking tbat that 
rr;) 

1 

terse communication indioated a ohange of hear t  on the part  of the Purchaser 

and hia solicitors , and that sorae fur ther  time was being allowed to  reaedy \ 

a flaw in the t i t l e  which raa a t  all times more technical than real, but thc I 
4 

-7 

l e t t e r  of the 20th October, 1981 , w a e  euff icient  to dispel  aqy illusions 
I 

that  m i g h t  have been l e f t  by the ea r l i e r  mesaage, 

Mr, wan fo r  the Defendant contended t h a t  the Pla in t i f f  had aa i l ed  hie r"l 

coloura firmly t o  the w e t  provided by Clause 28 of the dgreement f o r  Sale 7 

and that  unleae i t  could be shorn tbat there had been f u l l  compliance with 
1 

the requirements of that Clause, the claim could not succeed. I am by no 
rr) 

meam oonvinoed tha t  thia contention ia oorrect,  although the Indorsement 
r( 

\ 

of claim on the Special Summons refere  expresely t o  the provieions of Clause I 

1 
28, The claim i a  eeaentially one tha t  the Agreement for  Sale has been ! 

1 
validly rescinded, and ahould, I think, be Judged on thia baais without I 



neceaearily confining the P la in t i f f  to  the s t r i c t  rights conferred by 

Clause 28 of the Agreement, and excluding from consideration the  genera&; 

r ight  of a vendor or purchaser to-expect compliance with the tenns of an 

agreement f o r  the s a l e  of land within a reasonable time. 

In Woode and Othera .v. Mackeneie H i l l  Ltd., (1975) 2 AER 170, a 2 U a y  

notice aerved on a purchaaer was held to be defective and invalid aa it 

purported t o  be given by only two out of three vendore. Megarry J. held 

tha t  the eemice  of a completion notioe was not a prerequisite t o  the 

enforcement of a oontract whioh included express provieion f o r  the service 

of euch a notice,  and the inclueion of such a provision did not exclude the 
a 

contractual obligation t o  complete on the date fixed f o r  oompletion or  within 

a reasonable time thereefter.  

Turning t o  oonsider the validity of the notice served i n  the  present 

case, ia the l i g h t  of the proviaioae of Clause 28 of the Agreement f o r  Sale, 

which is invoked i n  the notice i t e e l f ,  i t  is challenged under two headings 

by Mr. Ryan, as Counsel f o r  the Defendant. I n  the first place i t  re i te ra tes  

the claim whioh had previously been made on behalf of the Purcheeer that 

his  entitlement woe to receive 54.2 acrea. It doe8 so i n  the following terms :- 

"In addition our c l i e n t  contracted t o  buy 54.2 acres and the purchase 

prioe agreed w a s  baaed on tha t  acreage. Our c l ien t  has instructed 



us to  ins i s t  that th is  i a  the acreage which he expec ta to purchsse anc / 
7 

which i n  f ac t  nust be handed over to  him on a w  aompletion of the sale 1. 
L .. , 

The Vendor w a s  not i n  a pos i t ion  to tranafer 54.2 acres, but only the 1 
_ I  

somewhat enraller acreage referred to a t  the outset, and the Special Condit ip  
I 

i n  my opinion, precluded the Purchaser from relying in aqy way upon the ema 7 i 

discrepancy which emerged between the stated total and the t o t a l  which war, 

offered by the Vendor, In  addition, the Puruhaaer, by adding together the 

1 
I 

acreage of the  three l o b  as described i n  the @cement for Sale, would have 

arrived a t  the, correot acreage whioh the Vendor was able  and w i l l i n g  t o  1 
transfer once the t i t l e  t o  Folio 131 55 had been regularised, Accordingly, j 

J accept Mr. w a n q *  euhisaion that the notice was not a valid not ios  under rr/ 
Clause 28 of the Agreement aiace it w a s  not served on behalf of a Pumhaaer 7 

who w a s  then "able, ready and will ing t o  complete the saleM i n  aocordancs 7 
w i t h  his  o m  obl igs t iona under the Agreement for  Sale. 7 

i 
I 

The notice bore the second uaueual feature that i t  purported to c a l l  
7 

upon the Vendor t o  complete the eale by the 19th October, 1981, but atated 
7 

a t  the same time that, "In view of the fac t  that  four months have paeaed 
m 

since the closing date out o l i e n t  resemea his right to  repudiate the contrac,' 

in full, since the length of time that hna paased ie excessive i n  a11 of 7 
the circumatancea... Aa stated above it should be noted that our olient 1 



reserve8 tho ri&t to  repudiate the Agreement in f u l l  should you be in a 

posit ion to  oomply with t h i s  notice on o r  before the expirg date." L ,- 

I n  my. opinion, a party aeeking to invoke the provisions of Clause 28 

of the Agreement for Sale m u s t  do ao i n  a clear and unequivocal manner. 

I consider that the terms of t h e  notice given i n  the present case are not 

conaistent with the form suoh notice should take in order t o  comply wit& 

the special procedure provided f o r  by Clauae 28, aad on this ground alao I 

hold tbat the notice w a a  invalid f o r  thie purpose. 

I f e e l ,  however, that I ahould alao consider whether, leaving the speoia: 

provisions of Clause 28 out of consideration altogether,  the Agreement w a e  

val idly rescinded because of unreasonable delay on the part of the Vendor i n  

completing the transfer of the laads. 

I have no heo i ta t ion  i n  finding that the Vendor and her ao l i c i t a r s  were 

extremely d i la tory  i n  the way the aale was dea l t  with between May and 

October, 1981, but the correspondence does not auggest tbat  the delay w a s  

a aource of great annoyance o r  upset t o  the Purchaser a t  the time. %he offer 

was made i n  the month of Hay t o  aloae the aa le  i n  respect of the greater 

part of the landa, leaving over u n t i l  later the tr-fer of the amall parcel 

i n  Folio 13155, and th ie  offer w a ~  never formally wi thdray  u n t i l  a f t e r  the 

Vendor's eo l io i tore  had wri t ten on the 30th September, 1981, expreeeing fhe 



vendor 'a villingneee to  put througfi the s a l e  i n  this  manner. !J!he offor  I 

when made remained open u n t i l  it w a s  withdrawn, o r  u n t i l  i t  would be 1 . .  7 
m 

unreaeonable to hold the Purchaser t o  it am longer because of the length 1 
of time wbich had elapaed without acceptance, What i e  a reasonable 1 
time is a question of f a c t  depending on the circumstances of each 1 

particular crae. (see, bm8#~at9 Hotel Co. .v. Hontefiore, (1866 111 1 Ex,10~l). 

In the present cwe ,  because of the r a the r  caeual approach adopted by both , 

part ies  to the time f o r  closing of the sa le ,  and the i r  early agreement that 

1 
i 

they would have to  proceed on the baei.8 of a good deal of delay in 

straightening out the t i t l e  to  Folio 13155, I would reg- the o f fe r  t o  deal 

"I 
separately with this parcel of land a8 remaining open in to  the month of 1 

7 September, 1981, and I do not consider tha t  the l e t t e r  of the 19th Septembex ( 

1981, should be regarded aa a revocation of the offer. 

I n  this s i tua t ion  the Vendor war, will ing t o  comply with her obligat ionsl  

under the Agreement f o r  ISsle, aa varied by the apecial  terms l a t e r  arranged 1 
about Folio 13155, within the time which the Purchaser sou@ t o  make of 

the essence of the oontract. I think i t  very l ike ly  that  the Purchaser 

7 
I 

would have consented to  the s a l e  going through on t h i e  baaia had he not 

"I 
1 

become involved i n  a dispute about the acreage, when he asserted a claim 

which he w a s  unable t o  enforce. 



Consequently, if the matter hnd to be determined under the general 

lav as to delay on completion and the entitlement of a Purchaser i n  suah 
I ., 

circumstances to withdraw from h i s  bargain, I would again hold that the 

contract had not been validly rescinded having regard to  a l l  the circumstanoez 

of the present case. The Pla int i f f ' s  claim accordingly stands refused. 

Approved. 

f i t  Za??,h. 
R. J. 0 'Hanlon. 
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5 
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