
7 

THE HIGH COURT 

THOMAS JOSEPH 0 'MAUEY 

dt fl 

Judgment of Mr. J u s t i c e  Barron del ivered the  2% day of  1983 

~LLL+ WT 
The f a c t s  i n  t h i a  case a r e  e s s e n t i a l l y  uncontested. The main vritnea 

f o r  tho p l a i n t i f f  was the  p l a i n t i f f  himself. He has  been emotionally fl 

af fec ted  by the  l i t i g a t i o n  and was c l e a r l y  d i s t r essed  i n  the  witness box 

on a number of oocasions. Notwithstanding t h i a ,  he gave his evidence 
9 

f a i r l y  without any obvious exaggeration. I accept  h i s  evidence as 
rn 

t r u t h f i l  evidence a s  I a l s o  accept a s  b e b g  t r u t h f u l  the  evddence of the 
m 

other  witnesses c a l l e d  on behalf of the  p l a i n t i f f .  Only two mat ters  of f a c t  

m 

were se r ious ly  conteeted. The first was the date upon which the  g a t e s  were 

'7 
put up across the laneway and the  second r e l a t e d  t o  the  evidence of  the  

p l a i n t i f f t o  brother. I a m  s a t i s f i e d  t h a t  the p l a i n t i f f  and h i s  wife as 1 

well as Franc i s  Lynch are no t  mistaken i n  t h e i r  evidence as t o  the date  upom 

which the  ga tes  first appeared and I hold that they were first erected  i n  or, 

about the  month of January, 1977. I n  r e l a t i o n  to the evidence of the 
mrl 

p l a i n t i f f ' s  brother,  while t h i s  is n o t  mate r i a l  evidence t o  the  mat ters  i n  
w 

dispute ,  I accept  having regard t o  the attitude e r p ~ s s e d  by the  defendant 
C7 
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towards the p l a i n t i f f  on a number of occasions t ha t  the bad ternper and 

violence expressed d id  i n  f a c t  take place. 

The f a c t s  which emerge from the evidence and which I accept a r e  as 

follows . The p l a i n t i f f  l i v e s  i n  Navan. Re has hod considerable experience 

i n  the building indus t ry  laPg@ly rfith a pr incipal  English cons trUctiOn ' 

company i n  which organisation he reached the p s i  t ion of s i t e  manager on some 

of its l a r g e r  contracts .  I n  the year 1973, he became aware t ha t  the 

defendant had a s i t e  f o r  s a l e  together with ou t l ine  planning pollnission 

f o r  the emc t ion  of five dwelling-houses thereon. This  site then formed 

part of the defendant 's  r e s iden t i a l  farm hown a s  Boyne View, Navan. 

The defendant's farm comprised approximately 90 acres and was approached 

along a pr ivate  roadway running f o r  the f i r s t  f i ve  hundred yards o r  so  f r o m  th 

public road t3rou& the  lends of the Convent of Mercy i n  Navan. When the 

laneway reached the  defendant's lands, i t  continued passing some fann 

buildings on i ts  r i g h t  and then passing t h e  s i te i n  question being e 

f i v e  ac re  f i e l d  a l so  on its r ight  ending a t  the entrance gate leading up t o  

the r e s iden t i a l  port ion of the defendant I s  holdine. Ths p l a in t i f f  and two 

others  became in t e r e s t ed  to  purchase the site and t o  develop i t  i n  

accordance KT t h  the planning permission. These l a t t e r  l a t e r  dropped 

out of the picture.  Accordingly when I r e f e r  to the p l a i n t i f f  i n  relat5on 



t o  t h i s  t ransact ion,  auch reference includes  those o t h e r s  during the period 1 
of t h e i r  involvement. ""! 

i 

The site f o r  s a l e  runs dorm t o  the River Boyne and i s  p a r t i c u l a r l y  1 1 
s u i t ab le  f o r  t h e  type of development f o r  nhich permission was obtained. 7 

1 

The p e r t i c u l a r  permission sought by the defendant was granted i n  February ""1 

1973. The p l a i n t i f f  agreed to  buy the f i e l d  together with tho benefit 
""1 

of the ou t l ine  planning permission a l ready obtained, t h i s  agreement being 

""1 
1 

reached on the 1st May, 1973. The evideace does not  d isc lose  a11 the 

matters  discussed by the  pa r t i ee  p r i o r  to reaching t h e i r  agreement. It 

does however i n d i c a t e  t h a t  the  question of access  was discussed. Thia is 7 

rrcsl 

t o  be in fe r red  from the evidence of tho p l a i n t i f f  t h a t  the defendant had led 1 

h i m  t o  bel ieve that the lanevey would be taken i n  charge by the  Heath count? j 

Council. Following the agreement the p l a i n t i f f  applied on the 12th  May, 199 
1 

far a f u l l  planning p e d s s i o n  f o r  the same type of development. This  was 

granted i n  J u l y  1973 sub jec t  t o  severa l  condit ions.  Conditions 1 and 5 a r e  

a s  follows: I 
" 1 .  That the water supply be taken from the  convent s i d e  and not  across  i 

the Boyne. 

5. Proper sight distance t o  be provided a t  entrance on t o  lane and road t o  _ I  
be radiused t o  curve A - I3 on at tached MP to  the  sa ' t i s fac t lon  of the 

Planning Authority" . 
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I t  might have been assmed that following t h i s  grant  of f u l l  prmiss ion 

the sa le  would have been completed and the development commenced and long 

since completed. Unfortunately t h i s  has not  happened and ins tead there 

h a s  been a h i s t o ry  of almost continuous l i t i g n t i o n .  I t  was i n  the course 

of t h i s  and la rge ly  because of i t  that the p l a i n t i f f  has become the  so l e  

person involved i n  the purchase of the s i t e .  

The first dispute  re la ted  to the o r ig ina l  agreement i n  1973. 

Proceedings w e r e  brought by the p l a i n t i f f  f o r  specific performance. These 

came on f o r  hearing on the 25 1;h Rovember, 1975 and were compromised. The 

b e s i s  o f  the compromise was t o  e s t ab l i sh  the original agreement deted the 

1st Hay, 1973 with var ia t ions  i n  its terms. Notwithstanding this settlement, 

the  def endnnt did nothing to  complete the sa le .  H e  f a i l e d  to =ply t o  

requisitions: he f a i l e d  to  apply f o r  Land C o m i  ssion consent t o  sub-division, 

A motion was brought by the p l a in t i f f  t o  compel compliance by the defendant 

with these requiremeots. The defendant d i d  not appear on the motion and the 

order sought was made on the 21st  June, 1976. Again i t  was ignored. Not i 
only was the order ignored, but i n  January, 1977 the defendant placed two 

f i f t e e n  f o o t  en tes  across the lanoway as a f i r s t  s t ep  to  prevent 

uninterrupted access t o  the s i t e  and with the  in tent ion of preventing i t s  



being moved fkm am side of the lane  t o  the o ther  from s t r a y i n g  down the  "1 
j 

lanevay, something which the defendant had never previously thought necessa , 7 
While the defendant could have used the gate l ead ing  i n t o  the f i e l d  off the 

7 
1 

laneway t o  bur p a r t  of the laneway while c a t t l e  were crossing, he 

"I 

de l ibe ra te ly  rehung t h a t  gate on the o t h e r  gate pos t  s o  t h a t  when it opaned ' 

i t  did so  i n t o  -the f i e l d  and n o t  across  the  laneway.. A s  a result, he 
1 1 

put up *two new gates .  

I n  a f u r t h e r  e f f o r t  t o  abor t  the s a l e ,  the  defendant l a t e r  i n  1977 "̂ 1 

indica ted  t o  the p l a i n t i f f  t h a t  he would n o t  l e t  him br ing  a water main t o  7 

the s i t e  along the l ane  f o r  the purpose of the development. I n  o r  about ..I 
I 

the ssme time a s  the defendant was taking these s t e p s ,  he had approached 

the  Mother General to  the S i s t e r a  of Meray convent t o  induce he r  t o  object  
@T 

t o  the proposed development by the p l a i n t i f f  on the ground t h a t  it invaded 
T 

the  privacy of the convent. He a l s o  approached the PIo.ther General t o  know 

m 
I 

i f  she had been approached by the  p l a i n t i f f  t o  have a water  supply connected 

rm 

from the convent lands t o  the site. Presumably t h i s  enquiry waa f o r  the 

* 
purpose of persuading the  convent not  t o  a l low such connection i f  in fact 

i t  h ~ d  been requested. The t b t h e r  General ra jec ted  both approaches. 7 

This a t t i t u d e  on the  part of the defendant brought about f u r t h e r  c7 

l i t i g a t i o n .  Three motiona were bmueht by the  p l a i n t i f f  and one by tho  T 



defendant. These were heard on f ive separate datea between November 1976 

and July 1977 and ult imately on the 27th October, 1977. The defendant 

on this l a t t e r  occasion bras ordered t o  sign the t ransfer  and complete the 

sale .  The p la in t i f f  a l so  succeeded i n  es tabl ishing a right t o  bring water 

to the site along the lane and to  have free and uninternxpted access 

of the lane save while c a t t l e  were actual ly  beirg. moved from one s ide of the 

lane to  the other. The relevant portions of the order were as follows: 

"The Court doth declare that  the defendant i s  en t i t l ed  t o  have p t e e  

across the drive or  roadrow leading t o  the lands the subject matter 

of these proceedings such gates however t o  be closed f o r  the purposes 

of moving c a t t l e  from one side t o  the other otherwise such gates t o  

remain open And the Court doth declare the p la in t i f f  is en t i t l ed  to  

have water brought up along o r  irnder said drive or  roadway i n  a 

sui table  manner md to m e  excavators to  lay pipes f o r  t h i s  purpose Bnd 

Accordingly It Is Ordered that  the defendant do execute within eeven 

days of the presentation to  him by the plaint i f f ' s  so l i c i to r s  the 

engrossment of the deed of t ransfer  of the lands the subject matter of 

these proceedings.. . . . .And I T  IS ORDERED that on the due execution of 

the said deed of t ransfer  the p la in t i f f  do forthwith olose the sale of 

the said lands." 



The defendant appealed to  the Supreme Court. The only matter  argued 
""1 

before the Supreme was i n  r e l a t i on  to  tha t  p a r t  of the order re la t ing  

7 
t o  the g a b s  across the laneway. The appeal was heard on the  30th ~anua& 

197'7 and was adjourned f o r  two weeks to  aee whether the par t i es  might agree 1 
I t o  the placing of a c a t t l e  grid across the laneway i n  nlace of the gates. 1 

The defendant refused t o  agree to  this. But i n  any event the  p la in t i f f  ? 

would not have agreed because on enquiry from Heath County Council he "1 
1 

discovered thra t the Council would not take over the laneway i f  there was a 7 
I 

c a t t l e  grid on i t ,  o r  indeed a gate.  A l e t t e r  from the County Council ? 

dated the 5th February, 1979 has beer. adduced in evidence without objection 
"I 

and i t  has been accepted tha t  i t  correct ly  s t a t e s  the a t t i t u d e  of the Council. 
Gel 

The l e t t e r  which i s  addressed t o  the  p l a i n t i f f  is as follows: 

""! 

"Dear Sir, 

r*q 

With reference to  your enquiry regarding the taking over, as a public 

rn 

road, of a p r iva te  road with a c a t t l e  gr id  on i t ,  I wish t o  confirm 

tha t  Heath County Council nil1 not take over any roadway which has a 

c a t t l e  &d on it. The County Council w i l l  not take over any roedw- 

on which there i s  a gate. "1 

Yours f a i t h f u l l y  , 

R.M . Fenlon 
County Engineer" . 



In  the absence of the agreement sought by the Supreme Court, the appeal 

was dismissed with costs .  Some time i n  o r  about the 13th February, 1979 

on a date when the matter was being mentioned i n  the Supreme Court, the 

defendnnt erected a concrete wall about twelve f e e t  i n  width across the 

laneway a t  a point  about s ix@ f e e t  from where he had previously erected 

the two gates but f u r t h e r  from the public road way and a l so  erected a gate 

which could c lose  o f f  the r e s t  of the laneday at  this point. By l e t t e r  

dated the 21st  Merch, 1979 the p l a in t i f f  complained about this construction 

and required the defendant t o  remove a l l  obstructions from the  laneway 

so as t o  enable i t  t o  bo taken over by the Local Authority. This letter was 

writ ten by the p l a i n t i f f  Is s o l i c i t o r s  and sen t  to  the defendant's so l i c i t o r .  

The mater ia l  p a r t  is as follows: 

"Re: Connell and OtMalley 

Dear S i r s ,  

While your c l i e n t s  recen t  and unsuccessful appeal was still waiting 

f i n a l  judgment i n  tho Supreme Court your c l i e n t  chose t o  e r e c t  a 

f u r t h e r  obst ruct ion t o  access t o  our c l i e n t ' s  property over your 

c l i e n t ' s  port ion o f  the laneway, The obntruction, which still etandt 

t h i s  time cons i s t s  of a wooden fence, an i r on  gate and a stone wall 

which between them obstruct  the  e n t i r e  lane. The obstruction is  at 
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"a point  s k t y  f e e t  from where the former t u b u k  ga tes  - which were 7 

\ 

duly removed - stood f u r t h e r  removed f m n  your c l i e n t ' s  house, and 
rl 

I 

more towards t h e  public roahny.  
m 

Unless within seven days your c l i e n t  undertakes to  remove a l l  
"1 

I 

obst ruct ions  on any p a r t  of his laneway t o  the f r e e  passage of 

persons end veh ic les  of a l l  kinds t o  and f r o m  our c l i e n t ' s  property, 

1 
and i n  f u t u r e  desistsflorn a l l  t h a t  would m i l i t a t e  a g a i n s t  the 1 

developnent as contemplated of the a m l l  bui ld ing e s t a t e  complete "1 I 

with a l l  such roads access  and s e w i c e s  as are necessa r i ly  1 

appurtenant  the re to  we w i l l  advise our  c l i e n t  t h a t  he must again  

approech the H i g h  Court f o r  its aid.  w 

Our c l i e n t  has  very l a t e l y  been informed by the Navan Urban Distr ict  
m 

Council t h a t  it would not take i n  charge any way on which passage 
m 

w a s  obstructed in any mariner. He has  a l s o  been advised t h a t  unless  
T 

t h e  way can be such as may be fit t o  be taken i n  charge by the  public 

m 

a u t h o r i t y  no development of his lands  can b a commercial success. 

T 
His app l ica t ion  t o  the  Hi& Court w i l l  therefore  be for an order  - 

d i r e c t i n g  your c l i e n t  to remove permaraently a l l  obs t ruc t iom t h a t  he hay 

placed on the laneway - and not to  r e s t o r e  them o r  any others.  H e  will- 

a l s o  seek a dec la ra t ion  t h a t  if the  order  is not compfied with within - 



"a reasonable t in re  (two weeks would appear t o  u s  t o  be reasonable) our 

c l i e n t  w i l l  be e n t i t l e d  t o  damages on the b a s i s  t h a t  by doing as he has  

done i n  breach of  con t rac t  your c l i e n t  has f r u s t r a t e d  and in tends  f u r t h e r  

t o  f rus t ra te  t h e  development. I t  ia l i k e l y  t h a t  under t h i s  head damaes 

would run i n t o  many t ens  of thousands of pounds". 

Th i s  l e t t e r  a l s o  d e a l t  Kith the question of i n t e r e s t  on the  deposi t  

but t h i s  i s  no t  being proceeded with and is n o t  material to  the i s s u e s  raised 

i n  t h i s  case. No anewer was ever  mceived t o  t h i s  l e t t e r  ard the  reason for 

t h i s  was given a t  t h e  hear ing t o  be t h a t  the l e t t e r  had never been received 

o r  perhaps had been Lost i n  the t r a n s f e r  of papers from the defendant 's  then 

s o l i c i t o r  t o  his present  s o l i c i t o r s .  However, i f  the l a t t e r ' b e  the 

reason t h a t  the defendant 's  present  s o l i c i t o m  had no copy of i t ,  it doe8 

not  suggest  a reason f o r  f a i l u r e  on the p a r t  of the f i r s t  s o l i c i t o r  t o  reply 

t o  it. The letter was pleaded i n  the statement of claim but s ince  the 

defendant 's  adv i se r s  had no copy of i t  a t  the  hearing it i e  clear t h a t  no 

e f f o r t  was made t o  obta in  a copy of i t  i n  accordance with the  rules of Court. 

Counsel f o r  the  defendant, even as l a t e  a s  the  c los ing  speech on behalf of .the 

defendant, sought t o  r e l y  upon t h e i r  ignorance of the con.t;ento of t h i s  l e t t e r  

as being a circumstance i n  t h e  defendeat 's  favour. This is c l e a r l y  not so. 

On the  contrary,  t h e  f a i l u r e  on t h e  p a r t  of the defendant t o  r e p l y  t o  the 



l e t t e r  and to  seek a copy of i t  once i t  was referred t o  i n  the  statement of 7 

claim am circumstances which merit  adverse comment on the defendant. 
7 

I 
A s  well as placing the tubular s t e e l  gates across  the laneway i n  

January 1977, the defendant a loo  placed not ices  or? the gate t6 the effect  

1 
t ha t  the  same w a s  t o  be kept closed; on occasiom placed a t r ac to r  across the' 

"I 
lanenay t o  ind ica te  t ha t  it w a s  his private proper* and t h a t  he was 1 

e n t i t l e d  t o  do with i t  a s  he wished; and on occasions complained of i n  the 1 
evidence by the p l a in t i f f  acted i n  a tntculent and vi~lent manner towards the 7 

/ 

p l a i n t i f f  so as t o  cause the p l a in t i f f  t o  believe t h t  any e f f o r t  by him "1 

to  a s s e r t  his r i g h t s  would be met by violence. H i s  a t t i t u d e  was expressed 
"1 

i 

t o  the p l a i n t i f f  by the  defendant i n  the  words "it i s  my property and I w i l l  
T 

do with i t  a s  1: want." Since the Supreme Court decision,  the  wall and the 
m 

s ingle  gate have remained. However no apparent obstacle has been placed 

T 

to  prevent the p l a i n t i f f  from developing the  site though i t  is  obvious from 

"1 
the p l a i n t i f f ' s  evidence t ha t  he believes t ha t  the defendant i n  merely bidin 

""1 
his time till he is  even more committed t o  tho site. Pas t  hietory snggeats : 

that auch EL belief i s  not  unreasonable. Nevertheless,  works have been 7 

carr ied out on the s i t e  since the  Supreme Court decision and one house i s  n q  

p a r t i a l l y  constructed . c1 

Notwithstanding the urgency of the matter the proceedings i n  t h i s  case 
r7 
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were not  commenced u n t i l  the 13th Dec.!aber, 1979. The general endorsement 

of claim on the plenary summons was a:] follows: 

"Tho p l a i n t i f f ' s  claim i s  for :  

(a) an in junc t ion  r e s t r a i n i n g  the defendant, h i s  servants  and agents 

from maintaining on any p r t  of a c e r t a i n  port ion of laneway 

owned by o r  under the control  of the defendant any obst ruct ion t o  

the  free passage of persons and veh ic les  of a l l  kinds end a t  a l l  

times and f o r  a l l  purposes t o  and from the p l a i n t i f f ' s  land 

a s  described i n  Fo l io  6311F of the  Register County Neath, in 

derogation of g ran t ,  

(b) An in junc t ion  r e s t r a i n i n g  the  defendant, hie eervants  and agents 

from a l l  a c t s  i n  derogation of g ran t  t h a t  may m i l i t a t e  a g a i n s t  

the free use and en joymen t by the  p l a i n t i f f  of the sa id  lands ,  

h i s  p r o p e r e .  

(c)  Puni t ive  damages i n  respect of the loss occasioned t o  the  

p l a i n t l f  f t o  da te  by the  defendant 's misconduct i n  causing and 

maintaining such obstrmction as afomsaid .  

(d)  Purdtive damages i n  the event of the defendant continuing the 

s a i d  misconduct and obstruction.  

(e)  Fur the r  and o t h e r  relief. 



( f )  Costs." 

The statement of claim was delivered on the  9th !lay, 1980 and having 

s e t  o u t  the f a c t s  upon which the p l a i n t i f f  r e l i e d  sought the  same r e l i e f  as 

contained i n  t h e  summons save t h a t  the words Itin derogation of grant" 

wfiich appeared i n  paragraphs A and B of the general  endorsement of claim t o  

the summons do n o t  appear i n  the r e l i e f  sought i n  the statement of claim. 

No sutenission was addressed t o  me t h a t  th i s  i n  any way a l t e r e d  the  nature 

of the p l a i n t i f f ' s  claim. 

The evidence a t  the t r i a l  was an I have sa id  l a r g e l y  comon case ,  

The reason fo- t h i s  was t h a t  each party sought t o  rely upon the bas ic  f a c t s  i n  

support of his o m  case ,  though obviously placing a d i f f e r e n t  l e g a l  

i n t e r p r e t a t i o n  updn these f a c t s .  What each party sought t o  e s t a b l i s h  on the 

f a c t s  was t h a t  the  damage sustained by the p l a i n t i f f  by reason of h i s  inab i l i t :  

to develop the  s i t e  arose out  of the r e f u s a l  of the Local Authori ty t o  take 

the  laneray io charge. I n  tu rn  each pe r ty  sought t o  show t h a t  t h i s  refusal 

was d i r e c t l y  connected to the  exis tence  of the  gateways ac ross  the laneuay; 

the p l a i n t i f f  t o  show t h a t  the defendant was responsible f o r  t h e  re fusa l ,  

and the defendant t o  show that the refueal  arose o u t  of laHful  behaviour on 

h i s  part. The p l a i n t i f f ' s  case w a s  t h a t  the defendant had derogated fmm his 

grant.  The defendant 's  case was t h a t  he was doing no more than he was 



lawfully e n t i t l e d  t o  do and t h a t  i f  the p l n i n t i f f  had nished t o  prevent 

1 
j 

the e rec t ion  of a  gate  acroos the laneway the  con t rac t  of s a l e  should have 

7 
contained a s p e c i f i c  provision imposing an obl igat ion on the  defendant to I 

"1 
leave the laneway unreat r ic ted  ~t a l l  times. I 

The doctr ine  of  derogation from grant imposes implied ob l iga t ions  whic 7 
a r i s e  where the owner of' land disposes of part o f - i t  while r e t a i n i n g  the 1 
balance. The most usual  appl ica t ion is i n  r e l a t i o n  t o  easements, but  i t  1 
i s  not  l imi ted  t o  the creat ion of  easements by implied grant .  The "1 

i 

ob l igat ions  which a r e  implied depend upon the p a r t i c u l a r  nature  of the  
T 

t ransact ion and a r i s e  from the presumed i n t e n t i o n  of the p a r t i e s .  I n  
7 

Eirminham, Dudley and % s t r i c t  Bankina Commns .v. Ross, 58 Ch. D. 295 
v 

Cotton L.J .  d e a l i n g  with the na tu re  of obl igat ions  implied by the doctr ine 
m 

sa id  a t  page 308: 

'T 

"By an implied ob l iga t ion  o r  an implied r i g h t  I mean th i s :  an o b l i g a t i  I 

"1 o r  r i g h t  a r i s i n g  not  from the express words of an instrument, nor  fron 

t h a t  which, having regard t o  the  circumstances, must be considered "" 

the true meaning and e f f e c t  of the words i n  the  instrument; but  that cl 

obl igat ion o r  t h a t  r i g h t  which r e s u l t s  from the posi t ion  i n t o  which th& 

p a r t i e s  have placed themselves by the  contrac t .  For ins tance ,  whore rn 

one m n  grants  t o  another a house, then prima fac ie  he cannot i n t e r f e r e  
T 
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"with t h a t  which he has granted; the re  i s  an implied ob l ige t ion  on 

him not  t o  i n t e r f e r e  with t h a t  which he has granted; namely, the 

house, and enjoyment of the house. Thet  ob l iga t ion  a r i s e s ,  I repeat ,  

not  from any i n t e r p r e t a t i o n  of the conveyance, but from the  duty which 

i s  imposed on t h e  g ran to r  i n  consequence of the r e l a t i o n  which he has 

taken upon himself towards the grantee ." 
This  d o c t r i n e  is not  new. I n  the  same case, Bowen L.J. s a i d  of i t  a t  

page 312 tha t  i t  w a s  "a maxim which r e a l l y  is a s  old,  I w i l l  no t  say a s  the 

h i l l s ,  but  a s  o ld  a s  the  yea r  books, and a g r e a t  deal older." 

I n  Harmer .v. Jumbil ( ~ i a e z l a )  Tin Area Limited, 1921. 1 Ch. 200, 

Younger L. J. expresses  the nature of  the m a x i m  very succinct ly ,  and)so far ae 

the facts of the  present  case a r e  concerned, very a g t l y  when he says  aC 

page 225: 

"Wow i f  these quest ions a r e  t o  be answered i n  a sense favourable t o  the 

l e s s e e ,  i t  m u s t  be on the  p r inc ip le  t h a t  a g r a n t o r  shall not  derogate 

f r o m  h i s  grant, a pr inciple  which merely embodies i n  a l e g a l  m a x l m  

U 41 

a r u l e  of common hones@. A g ran to r  having given a th ing  with one hand, 

a s  Bowen L.J. put i% i n  Birrminuham, Dudley and D i s t r i c t  Bankinq 

h 

Commnv .F. ROSS i s  not  t o  take away the  means of en joying i t  with the 



I n  the  present  case, the p l a i n t i f f  seeks t o  r e l y  uDon the doctr ine 
I 

t o  e s t a b l i s h  an implied ob l iga t ion  on the  p a r t  of the defendant not  t o  do 
"1 

I 
anything t o  prevent the  Local Authori ty from taking the  access  route to the 

1 

site i n  charge. Hie case i s  t h a t  the  land was sold t o  him f o r  a r n r t i c u l a r i  

7 
purpose wbich was known t o  the  defendant and t h a t  the  defendant cannot now d 

7 
allowed t o  behave i n  a manner which will prevent such use. The manner i n  j 

which the doctr ine  app l i es  to  a case of t h i s  nature was considered by 1 
I 

Parker J. i n  Bmrne .v. Flower, 1911 1 Ch. 219. A t  page 225 i n  r e l a t i o n  t l  

the aspect  of the doc t r ine  r e l i ed  upon by t h e  p l a i n t i f f  hs eaid: 

"But the impl ica t ions  usua l ly  explained by the  maxim that no one can 
1 

derogate from h i s  own grant  do n o t  s t o p  shor t  wi th  easements. Under 
1 

c e r t a i n  circumstances there w i l l  be implied on the  p a r t  of the grantor  

7 
o r  l e s s o r  ob l iga t ions  which restrict the  u s e r  of the land re ta ined by 

1 
him f u r t h e r  than can be explained by the  impl ica t ions  of any easement 

l 7 j  

know t o  the law. Thus, i f  the g ran t  o r  denise be made f o r  a part f ct& i 

1 purpose, the  g ran to r  o r  l e s s o r  comes under an ob l iga t ion  not  t o  uee tl 

land w t a i n e d  by him i n  such a way as t o  render t h e  land granted o r  7 

demised u n f i t  or material ly less f i t  f o r  the p a r t i c u l a r  purpose f o r  wM+l 

the  grant  o r  demise was made." 

Later  i n  the same passage he said: 



"1 con f ind  no case which extends t h e  implied obl igat ions  of t he  grantor 

o r  l e s s o r  beyond th i s .  Indeed, i f  the implied oblig8tions of a grantor 

o r  l e s so r  with regard to  lend retained by him were extended beyond t h i s ,  

i t  i s  d i f f i c u l t  t o  s e e  hov they could be l imi ted a t  all". 

Again l a t e r  i n  the same passage he says: 

"It is  q u i t e  reasonable f o r  a purchaser t o  assume tha t  a vendor who a e l l s  

land f o r  a pa r t i cu l a r  purpose w i l l  no t  do anything t o  prevent its being 

used f o r  that purpose, but i t  would be u t t e r l y  unreasonable t o  asum that  

the  vendor was undertaking r e s t r i c t i v e  obl igat ions  uhich would prevent 

h i s  using land re ta ined by him f o r  any lawful purpose whatsoever merely 

because h i s  so  doing might a f f e c t  t h e  amenities of t h e  pmperty  he  had 

sold.  After a i l ,  a purchaser oan always bargain f o r  those r i g h t s  which 

he deems indispensable to h i s  comfort .It 

This l a t t e r  passage indioates  t h e  limits of t h e  doctrine. Since i t  

depends upon the  presumed in ten t ion  of t h e  p a r t i e s  i t  cannot apply t o  a 

s i t u a t i o n  which could not  h ~ ~ e  been ant ic ipated.  While t he  grantor  must have 

knowledge of the pa r t i cu l a r  purpose f o r  which the  property i s  acquired, before 

any ob l iga t ion  a r i s e s ,  nevertheleas h e  cannot have imputed t o  him more 

than ordin&qr knowledge of what such purpose involves. I n  Robinson .v, 

E l v e r t ,  41 Ch. D. 88 property had been let t o  the  p l a i n t i f f  f o r  use  aa a 

paper warehouse. It was found that  some types of paper being stored by t h e  

p la in t i f f  were being danaged by heat  r i s i n g  from t h e  c e l l a r  of the  premhes 

retained by t h e  defendant. The p l a in t i f f  sought t o  r e s t r a i n  t he  defendant 



from s o  heat ing the c e l l a r  so  es t o  cause the damage of which he complained. 

"1 
H e  f a i l e d  in h i s  ac t ion  on the ground t h a t  the defendant could not  reasonably 

"1 
I have an t i c ipa ted  t h a t  h i s  use of  the basement would a f f e c t  the  p l a i n t i f f ' s  

"I 
use of the  property demised a s  a paper warehouse. Lopes, L. J. s a i d  a t  

page 97: 
1 

! 

"Then as t o  the  coiltantion t h a t  the defendants have broken an implied 1 
agreement no t  t o  do anything which w i l l  make the p r o p e r e  u n f i t  f o r  1 
the purpose f o r  which i t  was l e t ,  we must look t o  what the  defendants 1 
a t  the time of l e t t i n g  knew a s  t o  the  purpose f o r  which the  demised 

property was t o  be used. They knew t h a t  it  was to  be uoed f o r  a paper 
'T 

warehouse, b u t  they d i d  not know t h a t  i t  was to be used f o r  the s torage  
1 

of a kind of paper which would be damsged i f  the t e m p r a t u r e  were 
1 

7 
i 

ra ised  beyond the n a t u r a l  temperature of the  a i r .  If the  goods t o  be 

1 

s tored wanted t h a t  spec ia l  protect ion the  p l a i n t i f f  should have 
I 

bargained f o r  it." 7 

This case was followed by S t i r l i n g  J. i n  Aldin .v. Latimer Clark, T 

Muirhead and Co, 1894, 2 Ch. 437, where he expressed t h i s  aspect of the  7 
I 

doc t r ine  from t h a t  and o the r  cnsee t o  which he refer red  a t  pace 444 aa f o l l o q :  

"The ~ s u l t  of these judgments appears t o  m e  t o  be that where a landlord 
7 

demises pa r t  of h i s  property f o r  oarrying on a p a r t i c u l a r  businese, 



'Lhe is bound t o  a b s t a i n  from doing anything on t h e  remaining por t ion 

which would render t h e  demised premises u n f i t  f o r  carrying on such 

businees i n  t h e  way i n  which i t  i s  o r d i n a r i l y  c a r r i e d  on, but that 

this o b l i g a t i o n  does not  extend t o  s p e c i a l  branches of  the  businesa 

which c a l l  f o r  extraordinary protect ion.  " 

The ob l iga t ion  imposed on the  g ran to r  is not  t o  use  t h e  land re ta ined by 

him in such a way a s  t o  render .the land granted u n f i t  o r  ma te r i a l ly  l e s s  f i t  

f o r  the  p a r t i c u l a r  purpose f o r  which i t  was acquired. The extent  of the 

ob l iga t ion  depend8 on the ex ten t  of t h e  knowledge which can be imputed t o  t h e  

grantor  of t h e  condit ion8 required t o  render it f i t  to  be  s o  used, The t e a t  

formulated i n  t h e  first of the passages from Browne .v. Plower t o  which I have 

refer red  was approved by t h e  hg l i r sh  Court of Appeal i n  Harmer .v, Jumbil 

l ~ i a e r i a )  Tin Areas Limited and followed more recent ly  by Plowman J. in  

Woodhouse and Company Limited .v, Kirklend Limited 1970 1 V.L.B, 1185. It i e  

the  t e s t  which I propose t o  adopt i n  the  present  case,  There a r e  two ques t iom 

to be  conside red: 

( 1 )  Whether the  property granted has been rendered unfit  o r  materially 

l e s s  f i t  f o r  t h e  p a r t i c u l a r  purpose f o r  which i t  was acquired; 

and if i t  has been s o  rendered, 

(2) Whether the  g ran to r  ought t o  have an t i c ipa ted  a s  a r e s u l t  of t h e  

howledge t o  be imputed to h i m  t h a t  the  conduct complained of would 

have t h a t  r e s u l t ,  

In  Browne .v. Flower t h e  p l a i n t i f f  was t h e  t enan t  of a gmlmd f l o o r  flat. 



I 
With &he permission of the landlord,  a f l a t  on the f i r s t  f l o o r  was a l t e red  

7 

i n  such a way t h a t  the entrance t o  i t  was by a s t a i r s  placed between two 
1 

windows of the p l a i n t i f f ' s  f l a t .  T h i s  a f fec ted  the  privacy of h e r  f l a t  

and i f  she preserved t h i s  by the use of cur ta ins ,  then she suffered a l o s s  1 
1 of l i g h t .  Parker J. did no t  regard t h i s  l o s s  of privacy as being something I 

"1 
which rendered the  f l a t  any l e a s  f i t  f o r  use as a residence. He s a i d  a t  1 

page 227: "1 

"Under these circumstances the ques t i o n  i s  whether the  existence "I 

of t h i s  s t a i r c a s e  renders the p l a i n t i f f j  premises u n f i t  o r  mater ia l1  9 
l e s e  fit  t o  be used f o r  the purposes f o r  which they were demised, tha t  

'"t 

is ,  f o r  the purpoees of a r e s i d e n t i e l  f l a t .  I n  my opinion i t  does 
7 

i 
not .  The two rooms i n  question can be and a r e  still i n  f a c t  used f o r  

7 
the  same purpose f o r  which they were used p r i o r  t o  the erect ion of the 

1 
a t a i ~ c a s e .  It i a  only the comfort of the persons so using the  i 

""1 rooms t h a t  is in te r fe red  with by what has  been done. E i the r  they ha1 

l e s s  privacy, o r  if they aecure t h e i r  privacy by cur ta ins  they have l q s  

l i g h t .  Much as I sympathise with t h e  p l a i n t i f f s  it would, i n  my o p i d  T 
be extending the  implicat ion8 &sod on the maxim t h a t  no one can 7 

derogate f x m  h i s  olm grant  t o  an unreasonable ex ten t  i f  it we= held 
m 

t h a t  what has  been done i n  t h i s  case was a breach of an implied 
1 

! 
obl igat ion.  " 



I n  Harmer .v. Jumbil ( l l iaer ia)  Ti.n Areas Limited, premises were leased 

t o  be used as an explosives magazine, Such use required a l i cence  t o  be 

i s m b y  the  local j u s t i c e s .  A p a r t i c u l a r  l i cence  was applied f o r  p r i o r  

t o  the da te  of  the l ease  and granted subsequent t o  i t e  da te .  La te r  the 

landlord granted a l i cence  t o  the defendants t o  open up some o ld  n ine  

workings in '  the area .  I n  the course of these operat ions,  buildings were 

erected adjoining the workings. A condition of the l i cence  granted t o  the 

p l a i n t i f f  by the j u s t i c e s  was t h e t  no bui ld ing should be erected wi th in  

a prescribed d i s t ance  of the magazine. The bui ld ings  e rec ted  by the  

defendants =re within t h i s  d is tence  and a s  a r e s u l t  the l icence  i o s w  d to 

the  p l a i n t i f f  became f o r f e i t .  The p l a i n t i f f  claimed t h a t  by p e m i t t i n g  the 

e rec t ion  of the mine buildings there was a derogation from gran t  on the pa r t  

of the p l a i n t i f f ' s  l e s s o r .  It  was c l e a r  t h a t  the  magazine oould no longer 

be used within t h e  terms of the l i cence  granted t o  the  p l a i n t i f f .  I t  w a s  

held t h h t  the  l o s s  of  the l i cence  rendered tho premises u n f i t  f o r  use as 

an explos i \~smagaeine  and t h a t  t h i s  was so even though the  premises remained 

physica l ly  f i t  t o  be s o  used. Warrington L.J. said a t  page 223: 

"Undoubtedly, t h i s  i s  the first case i n  which the p a r t i c u l a r  question 

has  a r i s e n ,  but I confess I can see no mason why the p r inc ip le  should 

be l i m i t e d  i n  the  my contended f o r  bv the defendants. The premises 



"ave become u n f i t .  'I31e.y a r e  unt'it because i t  i s  no longer l e g a l  t o  7 

use them f o r  t h e  purpose. They have become s o  u n f i t  by the  a c t s  of the 7 

defendants. I cannot see w b y ,  if t h e  a c t s  of t h e  defendants should 

1 
by some physical  change cause t h e  premises t o  be so u n f i t ,  it should 

Ga 

not have t h e  same e f f e c t  where the  change brought about by them is not 
1 

a physical change i n  the  condit ion of t h e  demised prenisea themselves, 
1 

but is a change i n  t h e i r  condit ion brought about by a n  a c t  rendering 1 
it i l l e g a l  t o  use them f o r  t h a t  purpose.t1 

These cases show t h a t  the  ques t ion of  f i t n e s s  of t h e  property f o r  the  1 
purpose f o r  which i t  w a s  acquired is one of f a c t  depending f o r  its answer 7 

upon the  p a r t i c u l a r  circunstances of each case. In t h e  present  casg,  it 7 

i s  t r u e  t h a t  the s i t e  can s t i l l  be used f o r  the e rec t ion  of f i v e  
""I 

dwellinghouses. However, such houses would be very d i f f i c u l t  t o  s e l l ,  if 
7 

they could be so ld  at a l l ,  unless the lnneway was taken i n  charge, and would 

ce r t a in ly  s e l l  at a p r i c e  f a r  l e s s  than t h a t  at which they would otherwise 

s e l l  i f  t h e  laneway was taken i n  charge. The inference to be d r a m  from 

the  evidence is t h a t  they could not  be s o l d  at  a p r o f i t  unless t h e  laneway 

i s  taken i n  charge s o  tha t  applying ordinary common sense the re  would seem 

t o  be no point i n  bui ld ing then f o r  s a l e  i n  the  first ins tsnce .  

The evidence suggests  t h a t  t h e  optimum use of t h e  s i t e  is probably 

to emct one o r  a t  most two houses f o r  persons who a r e  prepared t o  
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accept  pr ivate  access  only. Even so, i t  remains doubtful  whether such 

use would be economic. The s i t e  was bought t o  be developed c o m e r c i a l l y .  

If i t  can be accepted t h a t  the optimum use i s  as is suggested, then i t  would 

have a commercial use though a subs tan t i a l ly  d i f f e r e n t  one from t h a t  intended, 

If this use would be commercially u n a c c e p t ~ b l e ,  then i t  would have no 

commercial use f o r  building purposes. This i s  not  j u s t  a case where it woulc 

be more d i f f i c u l t  o r  even more c o s t l y  t o  build and s o  less des i rab le  

f o r  the p l a i n t i f f  t o  complete the  development. Whether one accepts the 

optimum use o r  n o t ,  the whole nature  of the development w i l l  be a l t e r e d .  

I n  my view, the  p l a i n t i f f  has  s a t i s f i e d  the first element of the test. 

The state of knouledge of the grantor  was considered by a h  of the 

.-bdaes i n  Earmer .v. Jumbil ( ~ i m r i a )  Tin  Areas Limited. S te rnda le  M.R. 

sa id  a t  page 220: 

"One quest ion is: what knowledge has  to be imputed t o  the l e s s o r  

o f  the circumatances connected w i .  t h  a magazine f o r  explosives. I om 

n o t  a t  a l l  s u r e  t h a t  p r a c t i c a l l y  everything was n o t  known t o  him. 

There were n o t i c e s  published of the  app l i ca t ion  which was going t o  be 

made. The p l a i n t i f f  has t o  deposi t  not only h i e  app l i ca t ion  f o r  a 

l i cence ,  but  the  tenns upon which he proposes t o  ask f o r  i t ,  and those 

t e r n s  a r e  heard by the  Authority wnen t h e  app l i ca t ion  comes before them. 



"It i s  very d i f f i c u l t  t o  me t o  suppose t h a t  a l l  t h a t  was not  perfectly 7 
well hown t o  the l e s s o r  and h i s  agents ,  but there  i s  no evidence that 

1 
i t  was, and I w i l l  assume, a s  the learned judge i n  the Court below did ,  

j 

t h a t  he did h o w  a l l  those pa r t i cu la r s .  I will not  assume, as the 

learned judge did ,  t h a t  he must be taken to  have h o r n  all the  I 

provisiond o f  the Explosives Act 1875 but  I think he m u s t  have h o r n  1 

t h a t  a l i cence  was necessary f o r  the  carryinn on of t h i s  business. I 1 
I 

think he must have known t h a t  the l i cence  would contain some cond i t ion7  I 
A l l  the condit ions I w i l l  assune he d i d  not  know. But I th ink he must - "1 
be taken t o  have known tiiat anything which viola ted  the  condit ions of 

1 
the l icence  would cause a withdrawal of the l icence.  A s  a matter  of 

1 ~ 
f a c t ,  according t o  the terms of the  l i cence ,  i t  was ipso  f a c t o  1 

7 I 
withdrawn on tho a c t s  which happened." 

Warrington L. J. d e a l t  with t h i s  aspect  of t h e  doctr ine a t  page 222 where he 

sa id  : 

v 
"Now there  i s  one matter,  a question of fact, which has s t i l l  t o  be 1 

d e a l t  drith. What uas the knowledge of the l e s s o r  a t  the time of  the 7 

l ease  a s  t o  the  term8 upon which th is  building would be l icensed a s  a n 7  

explosives magazine? There i s  no evidence as t o  a c t u a l  knowledge c7 

1 

of the l e s s o r ,  but ,  i n  my opinion, we a r e  j u s t i f i e d  i n  imputing t o  
1 



"him a knowledge of circumstances to which I will refer directly." 

He then mfer red  t o  the f a c t s  and continued: 

is 
*Under these clrcumstancea, I am s a t i s f i e d  t ha t  we are e n t i t l e d  t o  I 

imp& .to the owner of t h i s  l s n d  knowledge t ha t  an expbsives magaaine 1 
could not be used nitbout the l icence of the Secretary of S t a t e ,  and 

owing . t o  the nature of the  purposes for  which tho building was t o  be 

used, I think we may f u r t h e r  impute t o  him the knowledge t h a t  any such 

l icence would lay  down limits wi th in  which buildings and works such as 
a 

:. 
those erected by the defendants could not l a a l l y  be erected,  o r  a t  2 

!i 

l e a s t ,  would provide t h a t  if they were erected within those lid ts, I 
i 

the terms of the  l icence would be infringed.  I do not mean t o  say t h a t  ! 

we con impute to  him bouledge of the actual limits which would be l a i d  

down, and i f  there had been anything unusual o r  extravagant i n  the  

distrlnce as specified i n  the  l icence,  d i f f i c u l t  questions might have 

arisen. But there  i s  no suggestion that these limits were e i t h e r  

unusial o r  extravagant, and I think the refore we are' q u i t e  safe in imp& 

t o  the l essor  - e i t h e r  himself personally o r  through his agents - 
howledge that  the explosives mngarine could not be used if t h e  

buildings came within the dis tances  ac tua l ly  so specified," 

I n  tho same case Younger L.J. having referred t o  the nature of the 



m a x i m  i n  the passage which I have a l ready quoted, continued l a t e r  i n  the same 
7 

"But the d i f f i c u l t y  is,  a s  always, i n  i ts app l ica t ion ,  because the 

"9 
obligation l a i d  upon tho grantor is not  unqualifihd. If i t  were, 1 

t h a t  which was imposed i n  the i n t e r e s t  of f a i r  deal ing might, in 

unscrupulous hands, become n jus tif i cn t ion  f o r  o ppreseion , o r  an 1 
instrument of extor t ion .  The obl igat ion,  therefore ,  must i n  every case 7 

be constru=d f a i r l y  e m  s t r i c t l y ,  i f  not  narrowly. It must be such a s  q 

i n  view of the  surrounding circumstances, was within the reasonable ,, 
contemplation of the p a r t i e s  a t  the time when the t r ~ n a a c t i o n  was 

"1 
entered i n t o ,  and was a t  tha t  time within t h e  g ran to r ' s  power t o  f u l f i l .  

"1 
1 

But s o  l imi ted ,  tha obl igat ion imposed, may, I think, be i n f i n i t e l y  ' 

7 

varied i n  kind, regard being had t o  t h e  paramount uurpasefcr the 

e r e r c i s e  of which i t  i s  imposed ." '-I 

-1 The evidence of knowledge i n  the present  case seems c lear .  Tha defendan , 

knew t h a t  the land was being purchased t o  be developed a s  a building s i t e .  7 

H e  must havle known the  importance t o  be at tached to the  access laneway beingq 
1 

taken i n  byhMeath  County Council s i n c e  he l e d  the p l a i n t i f f  to believe 
"I 

t h a t  t h i s  would be done. While he may not  have known every condit ion which 
1 

the Local Author iQ would impose before taking the  roadway i n  charge, I am 
7 



prepared t o  impute t o  him hot:ledge t.&t it was necessary  f o r  t h e  

development of t h e  s i t e  t h a t  t h e  Local Au thor i ty  should toke t h e  laneway 
* 

i n  charge and t h a t  t h e  Locsl Author i ty  xotild n o t  t a k e  a laneway i n  charge 

which had any  o b s t n t c t i o n  a c r o s s  it. Ye tras a l s o  aware t h a t  t h e  s i t e  

could only be developed i n  accordance wi th  t h e  plnnning permission. 

Even if he was unnware of t h e  exac t  na tu re  of  t h e  cond i t i ons  i n  t h e  

planning pe rn i s s ion  i n  r e l a t i o n  t o  acces s  and t h e  provis ion  o f  a water  

supply,  t h e s e  are mat t e r s  which he w o ~ l d  h v e  known might be t h e  s u b j e c t  

m a t t e r  of c o n d i t i o n s  a t t a c h i n s  t o  any  permission, I t  i s  knowledge w g c h  

I am prepared t o  impute t o  him. The only  reasonable i n f e m n o e  from t h e  

Defendant 's  conduct is  that he wished t o  go back on his  bargain and t o  

impede t h e  developnent and was aware that it would be impeded i f  acces s  

was r e s t r i c t e d  o r  i f  wa te r  coxld not be brought t o  t h e  s i t e .  T h i s  

conduct manifested i t s e l f  o r i g i n a l l y  by his r e f u s a l  t o  complete t h e  s a l e ;  

t hen  by t h e  p l a c i n g  of t h e  g a t e  a c r o s s  t h e  laneway and l a t e r  by t h e  

e r e c t i o n  of o wall; by h i s  t rucu lencs :  by h i s  a t t i t u d e  as expressed t o  

t h e  P l a i n t i f f ;  and hy :.:is approach t o  t h e  Mother Generzl t o  t h e  S i s t e r s  

of pjercy Convent. Th i s  conduct has  a t  e l l  t imes  been d e l i b e r a t e  and  

c e r r i e d  out  w i t h  t h e  i n t e n t i o n  of s topp ing  t h e  devclopncnt s o  f a r  as he 

could. Not o n l y  could t h e  Defendant have a n t i c i p a t e d  that his conduct 

would r ende r  t h e  s i t e  u n f i t  f o r  t h e  pur?ose f o r  which it was requ i r ed ,  

bu t  he a c t u a l l y  intended such consequence. In  my view t h e  P l a i n t i f f  

has also s a t i s f i e d  t h e  second element o f  t h e  t e s t .  

Counsel f o r  t h e  Defendant r a i s e d  two b a s i c  defences t o k i s  ac t ion .  He 

contended t h n t  t h e  r e s t r i c t i o n  which t h e  P l a i n t i f f  w a s  s eek ing  was one which 



he could have ensured was reserved  t o  him by t h e c o n t r a c t  of s a l e .  This w~ 

an argument r a i s e d  by the defendant i n  

I 
Limited, b u t  r e j e c t e d  on the  b a s i s  t h a t  i f  v a l i d  i t  mu12 have appl ied  

7 
equa l ly  t o  both p a r t i e s .  However, it seems t o  no t h a t  the nrprnent  is one 

7 

which should be a p p l i e d ,  i f  a t  all, the o t h e r  way. Ifhen t h e r e  a r e  quasi. I 

1 
easements, then,  on a s a l e  of p a r t  of the l and ,  t he  g ran tee  does n o t  have 1 

7. t o  c o n t r a c t  s p e c i f i c a l l y  to  r e t a i n  the  b e n e f i t  of such r i g h t s  f o r  the benef: 

of the l and  g n n t e d ,  because they  are implied.  But, i f  the g r a n t o r  wishes 1 

t o  r e t a i n  quasi easements for the b e n e f i t  of the  land r e t a i n e d ,  he must 7 
s p e c i f i c a l l y  r e s e r v e  then. I t  i s  c o r r e c t  t h a t  the  purchaser  must p r o t e c t  7 
himself  s p e c i f i c a l l y  when the g ran to r  could n o t  a n t i c i p a t e  t h a t  he  would 

7 
! 

r e q u i r e  such p r o t e c t i o n ,  bu t  t h a t  i s  n o t  t he  case  here.  I r e j e c t  this defence. 
1 

The second submission is  t h a t  the  defendant  i s  n o t  o b s t r u c t i n g  t h e  l ane& 

any more than he  i s  e n t i t l e d  t o  and t h a t  it can be and has been used  as a mpahs 

7 
of acces s  f o r  a l l  the  veh ic l e s  which the  p l a i n t i f f  wishes t o  b r i n g  t o  the a i  i. 

T h i s  would be a good p l ea  if t h i s  case w a s  merely a claim f o r  naa -ce  c a u e t l  

by the  obs t ruc t ion  of the  semien t  tenement. But t h i s  is no t  a case of  7 

nuisance. I t  i s  a case  of derogat ion from grant where the i s s u e  is n o t  7 

whether the  uee of the  s r v i e n t  terement i s  p r a c t i c a l l y  ens s u b s t a n t i a l l y  

a s  convenient  as before ,  but whether the proper ty  so ld  has been rendered u n f i t  
1 



o r  m ~ t e r i a l l y  l e s s  f i t  f o r  the pirpoce f o r  which i t  was acquired. The 

defendant 's  submission was t h a t  although the nature of the present  obstructior  

d i f fe red  from t h a t  with which the Court had previously d e z l t ,  . the e f f e c t  on 

Yne p l a i n t i f f  was i n  a l l  respects  the scme. This  is  a submission t h a t  he 

has done nothing wrongful. Since 1 have a l ready found to  the contrary,  

t h i s  defence must f a i l .  The defendant d id  r e l y  both i n  h i s  pleedings 

and i n  h i s  argument upon the judgment and Order given snd made i n  October 

1977. This could only have nvailed him, if a t  a l l ,  i n  the context  of 

res judica ta ,  but  t h i s  pr inciple  was n e i t h e r  pleaded nor argued. Also, 

he himnelf had repudiated the  terms of t h a t  Order by h i s  a c t i o n  i n  

building the :.-all and changing the getes.  

I n  my view there has  been o c l e a r  derogation from gran t  by the ac t ions  

of the defendant. The defendant i s  i n  breach of  the implied o b l i e t i o n  

imposed u p n  him by the circumstances of the s a l e  of the s i t e  i n  question to 

the p l a i n t i f f .  Common honesty requires  t h h t  the p l a i n t i f f  should obta in  

r e l i e f .  The nature of the r e l i e f  should be t o  ensure t h a t  the defendant 

does no t  prevent the 1,ocal Authority from taking the laneway i n  charge nor 

prevent the p l a i n t i f f  from developing the s i t e  i n  accordance with the  



*xis t ing  o r  any o t h e r  planning p e d s a i o n s  which he may obta in  o r  o the rwise1  

make the s i t e  u n f i t  o r  ma te r i a l ly  less f i t  f o r  use as a building developen- 1 
The p l a i n t i f f  a l s o  claims damages. Although these a r e  claimed on the 7 

baaia of punit ive damages, no argument was addressed t o  me on t h a t  basio an 7 
I do not  propose t o  deal  with t h a t  claim on that bas is .  Damages a re  

1 
1 

recoverable f o r  breach of a con t rac t  f o r  the  s a l e  of l ~ n d  when no question of 

1 t i t l e  i s  involved on the same b a s i s  a s  damages f o r  the breach of any other  

contract .  The amount of  the damages i s  the  ex ten t  of the l o a s  which flows 1 

1 from the breach and which i t  could reasonably have been an t i c ipa ted  would ha 3 

,,,>, 

been incurred.  Wi th in  t h i s  context  of reasonable f o r seeab i l i  ty ,  the m o u n t 1  

of the damages a r i s i n g  out  of t h e  breach of a con t rac t  f o r  the s a l e  of land 1 
is normally the  d i f ference  between the value of what the p l a i n t i f f  has on th , -  1 
da te  upon which damages a r e  t o  be assessed and the  value of what the p l a i n t i q  

would have had on that da te  i f  the re  had been no such breach. This  c a l c u l a t i o ~  

1 
must be made i n  the l i g h t  of the eventa which have a c t u a l l y  occurred and not 

i n  t h e  l i g h t  of what might have occurred. I n  the present  case,  on the date Jf 

'7 
1 

breach the p l a i n t i f f  should have had the s i t e  and the freedom t o  develop i t  i - 
i n  accordance with h i s  contract .  On the d a t e  of aesessment, having regard 1 

t o  the r e l i e f  being granted t o  him he will have what ha ought to  have had in7 
1 
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1976, t h a t  is the s i t e  and the freedom t o  develop i t  in  accordance with 

h i s  contract .  The o n l y d i f f e r e n c e  i n  h i s  pos i t ion  now would be the e f f e c t ,  

i f  any, of the in te rven ing  period. The measure of damages is the f inanc ia l  

cos t  t o  t h e  p l a i n t i f f  caused by t h i s  delay. 

The p l a i n t i f f  has  claimed the p r o f i t s  which he would have earned 

i f  he had been free t o  develop the s i t e  during the period of delay  together 

Kith i n t e r e s t  on these  p r o f i t s .  This is n o t  a t r u e  measure. F i r s t ,  because 

i t  is based on something which has  not  happened. The s i t e  was no t  developed. 

Secondly, because the  p l a i n t i f f  was f r e e  dur ing  the  period t o  ca r ry  on 

business elsewhere o r  t o  seek employment elsewhem. It is  t rue  t h a t  t h e  

evidence suggests t h a t  as a r e s u l t  of the mat ters  which have occurred the 

p l a i n t i f f  has  earned l e s s  than he would otherwise have done a t  such a l t e r n a t i v e  

employment. However, no evidence has been adduced from which such damage 

could be computed. 

What the p l a i n t i f f  has l o s t  i s  a e  c o s t  of holdinrg the s i t e  while he 

wes unable t o  develop i t  a s  he had an t i c ipa ted .  H i s  l o s s  i s  the cost  of  

f inancing the  purchase p r i ce  f o r  the period dur ing which he had been unable 

to  use the site i n  t h i s  sense. Ile is a l s o  a t  a l o s s  of the coa t  of f inancing 

the sum spent on developr~ent  t o  date.  

I am aware t h a t  the value of the s i t e  has  increased and t h a t  the p r o f i t  



i 
which he can on expec t  has l i kewise  increased .  However, such increase  

=I 
on the evldence has  been propor t iona te  t o  the rnte of i n f l a t i o n .  Tho 

p l a i n t i f f  by heving  t h e  same s i t e  with '.he same right t o  develop i t  is i n  1 
7 

reality no b e t t e r  off  now than he wou ' A  have been with t h e  same t h i n g  when 1 

the brench occurred,  Nornolly a Court i s  asked by an award of dameges t o  I l  
put a p l a i n t i f f  back i n t o  the same pos i t i on  i n  which he  would have been 1' 

but f o r  the wrong done t o  him. Here he i s  i n  t h a t  same pos i t i on .  
Howeve? I 

1 

i n s t e e d  of having t o  f inance  h i s  purchase p r i c e  dur ing  the  period of  

1 
development, he h a s  had t o  f inance  i t  a l s o  du r ing  the period of de lay .  1 

The p l a i n t i f f  h a s  hg.d t o  e s t a b l i s h  h i s  r i g h t .  Accordingly, h i s  I 
damages should n o m l l y  be a s s e s ~ e d  as o f  the d o t e  of the d e c l a r a t i o n  of such ' I 
r i g h t ,  Here however t he re  has  been unnecessary de l ay  i n  the conmencement 1 ti !. 

md prosecut ion of these proceedings which should n o t  be he ld  a g a i n s t  the 11 
defendant.  The l e t t e r  on which the  claim is based i s  dated the  2 1 s t  March, 1 
1979, y e t  the summons was n o t  issued u n t i l  the 13 th  December, 1979. 

t h e  defence was de l ive red  on the  2nd July, 1980, the r e p l y  was n o t  de l ive red  f 
u n t i l  the 27th October,  1980 and t he  me t t e r  was n o t  s e t  down u n t i l  t h e  

16 th  J u l y ,  1901. T h i s  l a t t e r  s t e p  followed the fu rn i sh ing  of p a r t i c u l a r s  4 
on the 13th J u l y ,  1981 t o  a n o t i c e  r eques t ing  p r t i c u l a r s  dated t h e  4 th  Nay, 

1980. I n  t h e  circumstances i t  seems t o  me n o t  unreasonable t o  suag8s t  bs :b 
a3 
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t h a t  there  was a t  l e a a t  one years delny. 

The con t rac t  i n  t h i s  case  was made or, the 25 th  November, 1975 when the 

o r i g i n a l  agreement was confirmed with va r ia t ione .  I t  would be reasonable 

t o  suppose t h a t  t h i s  s a l e  should have been completed i n  o r  about the 

1st February, 1976. The l o s s  runs from t h i s  d a t e  and i n  my view should 

by reason of the delay  t o  which I have re fe r red  be taken t o  have run u n t i l  

the 1st August, 1982. 

The c o s t  of  f inancing the y r c h a s e  of the s i t e  was E14,000 made up 

a s  to C 1 1 , W  t o  purchase the s i t e ,  the sum of C900 to buy out  h i s  par tner ,  

and the sum of 21200 a s  en i n i t i a l  p a r t  of the p r i c e  represent ing the  

defendant ' s  c o s t s  of t h e  first act ion.  The c o s t  of the developnent t o  da te  

is l e s s  easy t o  a s c e r t a i n .  I t  is given a s a l e  value of .r25,OOO by 

Mr. Harrington which I accept. Having regard t o  the evidence of M r .  Dickson 

which I a l s o  accept the gross '  p r o f i t  shoulO be one t h i r d  of the s e l l i n g  price. 

This  suggests  a coot  of sny.Clb,C()O. I propose to  ellow i n t e r e s t  on 

these sums f o r  t h e  period such sums ware outstanding. This  is the f i g u r e  

allowed by s t a t u t e  and I have no evidence which would e n t i t l e  me t o  d e p a r t  

from i t .  I would allow i n t e r e s t  on the i terns of the purchase p r i ce  from the 

1st February, 1976 o r  the dote upon which they were paid, h i c h e v e r  i s  the 

l a t e r .  The development work has been c a r r i e d  out s ince  the dec i s ion  of the 



Supreme Court. The pln in t i f f  says  that he brought bulldozers i n  during . I  I 
1980 or 1901 to prevent h i s  p l n n n i n ~  prmissia~ from running out  but did 

net wish t o  comnit himself  further.  On t h i s  eddence, I must teke 

t h i s  assumed expenditure of 216,000 to  have been incurred in 1981. 11 
Accordinalv. 1 Kill allow one sear's i n t e r e s t  on t h i s  sum. 




