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Judgment of Mr, J u s t i c e  MuWilliam de l ive red  on the  8 t h  day of 
J ~ n 8  1983. 

r The P l a i n t i f f  and D.D., t h e  Husband, were married on 29th 

i May, 1974. There were t h r e e  c h i l d r e n  of t h e  marriage. U n t i l  

r" 1979, t h e  fami ly  l i v e d  in premises owned by a company of which 

r t he  Husband was one of t h e  d i r e c t o r s .  A t  the beginning of 1979 

r" t he  Husband and members of h i s  family purchased f o r  the sum of 

P C98,000 a hold ing  of 32 a c r e s  approximately which included a 

house which became t h e  fami ly  home of t h e  p a r t i e s  t o  this 

proceeding. T h i ~  fami ly  home and e i g h t  a c r e s  were conveyed t o  

the Husband who was r e g i s t e r e d  i n  t h e  Land Regis t ry  as full 

owner on 20th February,  1980, but it appears  t h a t  t h e  family 

had moved i n t o  the family home i n  o r  abou t  January, 1979. The 

P 
I d e t a i l s  of t h e  t r a n s a c t i o n  are no t  c l e a r  t o  me, but i t  appears 

r t h a t  t h e  Husband was t o  c o n t r i b u t e  a sum of 245,000 f o r  the 



purchase o f  t h e  family home, of which E30,000 was t o  be ~1 I 

borrowed from the Defendant Building 3ocio t y  and 21 5,000 "I 

was borrowed from h i s  mother. The sum of d:30,000 was 
'7 

borrowed from the  Building Society and a mortgage da ted  6 th  
1 

February, 1980, was executed by the Husband and the  P l a i n t i f f  
m 

endorsed her consent on it. This mortgage provided f o r  

7 
monthly repayments of Z481-00. No repayments were made a t  ar-. 

1 
time . 

") 

The P l a i n t i f f  and the  Iiusband separated i n  March, 1980, 

when the  P l a i n t i f f  l e f t  t h e  family home and has since been 7 

l i v i n g  i n  Dublin i n  a house owned by h e r  bro ther .  These '7 

proceedingo were commenced by s p e c i a l  summons i s sued  a g a i n s t  

the  Iiuvband alone  on 12th November, 1 380. By t h i s  summons 

claims were made f o r  custody of the  c h i l d r e n ,  f o r  maintenance, 
n 

f o r  a ba r r ing  order  aga ina t  the  Husband, f o r  a d e c l a r a t i o n  

F9 

t h a t  the  P l a i n t i f f  was e n t i t l e d  t o  the b e n e f i c i a l  ownership of 

1 

the e n t i r e  of the family home o r  of such percentage as t h e  

-! 
Court might determine, and f o r  an o rde r  f o r  t h e  s a l e  of the  

family home. 1 



On 4 t h  May, 1981, t h e  p a r t i e s  entered i n t o  a consent whicl 

was received and f i l e d  i n  Court and t h e  a c t i o n  was adjourned 

w i t h  l i b e r t y  t o  re -enter .  One of t h e  terms of the  

consent was t h a t  the Husband would expedi te  t h e  sale of t h e  fam 

home and pay t h e  balance of t h e  purchase p r i c e  remaining, after 

t h e  discharge of the  amount due t o  the Building Socie ty ,  t o  

t h e  s o l i c i t o r  f o r  t h e  Plaintiff t o  be invested i n  a house for 

t h e  use of the  P l a i n t i f f  and her  children during h e r  l i f e t i m e  

with remainder t o  t h e  c h i l d r e n  abso lu te ly .  

As no repayments were made a t  any time an foot of the 

mortgage and the premises were not s o l d  by t h e  Husband, the  

B u i l d i n g  Socie ty  issued proceedings  a g a i n s t  him by summons 

dated  5 th  J u l y ,  1982, an Order f o r  possession was made i n  

those proceedings  on 26th July, 1982, and the  premises were 

subsequently s o l d  f o r  $.48,000, which was l e s s  than t h e  sum then 

due t o  tho Building Soc ie ty , so  that t h e r e  was no surplus t o  be 

a p p l i e d  t o  the purchase of a house f o r  t h e  P l a i n t i f f .  I t  

appears t h a t  t he re  was some confusion a t  the  hearing of the  

a p p l i c a t i o n  f o r  the  order f o r  possession i n  t h a t  t he  P l a i n t i f f  

was represented be fo re  the  Master of the  High Court and an 



ob jec t ion  t o  an o rde r  was made on he r  behal f  a l though the 

Husband consented t o  the order  being made. The mat t e r  then 

1 came i n t o  tho Judge 's  l i s t  and was heard a t  t h e  end of a very 

1 
l o n g  l i s t  i n  t h e  absence of the  s o l i c i t o r  f o r  t h e  P l a i n t i f f  a: 1 

1 
t he  order  was made on t h e  consent  of t h e  Husband. 1 

On 3rd September, 1982, on an a p p l i c a t i o n  on behalf  of tlq? 

P l a i n t i f f ,  t h e  Building S o c i e t y  was joined as a Defendant i n 7  

these proceedings and an i n t e r i m  in junc t ion  was granted 1 

r e s t r a i n i n g  t h e  Building Society from s e l l i n g  the  family home "1 
This was followed by an  a p p l i c a t i o n  on not ice  t o  the  Defendants 

"I 
f o r  Orders giving the  Plaintiff liberty t o  amend the s p e c i a l  

1 
summons by including a claim under s e c t i o n  5 of the Family Hone 

Pro tec t ion  Act, 1976, f o r  t h e  p ro tec t ion  of the  family home, 

1 
r equ i r ing  t h e  Husband t o  discharge a l l  a r r e a r s  due on f o o t  of I 

t h e  mortgage, jo in ing  the  Building Socie ty  as a Defendant and 7 

preventing the  Building Socie ty  from taking any s t e p s  on f o o t  7 

of the Order f o r  Posseasion obtained on 26th July, 1982. On 

September, 1 982, the a p p l i c a t i o n  f o r  an  order r e s t r a i n i n g -  

the  Building Soc ie ty  from s e l l i n g  the fami ly  home was refused 
1 

and t h e  o t h e r  mat ters  were adjourned. Further a p p l i c a t i o n s  
1 



were made on behalf of t h e  P l a i n t i f f  and t h e  summons, as it 

now appears before  m e ,  wao amended t o  inc lude  a claim a g a i n s t  

t h e  Husband under t he  p rov i s ions  of t h e  Act of 1 976, f o r  

compensation f o r  the l o s s  of t h e  family home, a claim a g a i n s t  

both  Defendants f o r  damages f o r  t h e  s a l e  of t h e  fami ly  home, 

and a d e c l a r a t i o n  t h a t  t h e  Order of 26 th  July ,  1982, was 

obtained conclus ive ly  by t h e  Defendants i n  breach of t h e  

P l a i n t i f f ' s  rights and is  n u l l  and void and of no e f f e c t .  

A s  1 understand the  arguments advanced on behal f  of  the  

P l a i n t i f f ,  t hey  are as follows:- 

I . The P l a i n t i f f ' s  consent  t o  t h e  mortgage was i n v a l i d .  

This appears  t o  be based on the fact that t h e  Husband was then 

an agent  f o r  t h e  Building Soc ie ty  and on a n  allegation that the  

P l a i n t i f f  gave he r  consent t o  the  mortgage i n  h i s  o f f i c e  and 

signed i t  a y e a r  be fo re  i t  was dated and a f t e r  it had been 

signed by him. Presumably r e l i a n c e  i s  placed on t h e  

proviaions of  s e c t i o n  3(1)  of t h e  A c t  o f  1976, a l though this  

section was not opened t o  me. 

2. The Order f o r  possess ion  was obtained by collusion. 

3 .  The ~ g r e e m e n t  of 4 t h  May, 1981 , t o  the compromise of 



t h e  proceedings was entered  i n t o  by t h e  P l a i n t i f f  becauae of a 
1 

misrepresenta t ion  by t h e  Husband ao t o  t h e  va lue  of  t h e  property 
1 

4. . The Hwbandla f a i l u r e  t o  pay the  ins ta lments  when 

1 
they became due and his f a i l u r e  t o  s e l l  t h e  proper ty  promptly 

1 
deprived t h e  P l a i n t i f f  o f  the dif ference  between t h e  amount 

of t h e  l o a n  and t h e  value of the  family home. I 

C 0 ~ n 8 e l  on behalf  o f  the  Building Soc ie ty  objected t h a t  I 
I 

the amended indorsement of claim d i d  not  make any a l l e g a t i o n  7 

with regard  t o  t h e  i n v a l i d i t y  of the  mortgage. I consider 

t h a t  the re  was some j u s t i f i c a t i o n  f o r  t h i s  ob jec t ion ,  bu t  he 
1 

a l s o  met t h i s  ground o f  claim by submit t ing t h a t ,  under s e c t i o n  
'l 

3 of the  1976 Act, a purported conveyance by a spouse is 
1 

expressed t o  be void only i f  t h e  p r i o r  consent of the  o the r  

7 
spouee was no t  obtained,  t h a t  the re  could be no conveyance u n t i  

de l ive ry  of the  deed and t h a t  d e l i v e r y  o f  the  mortgage i n  t h i s  1 

case was no t  e f fec ted  u n t i l  after t h e  consent of  the  P l a i n t i f f  7 

had been obtained. Counsel f o r  t h e  P l a i n t i f f  d i d  n o t  con tes t  

t h i s  submission. I am of  opinion t h a t  t h e  submission i s  correqt  

b u t ,  even i f '  i t  were n o t ,  I would be very slow t.0 hold that a 
Fl 

spouBe could c o n t e s t  the  v a l i d i t y  of a mortgage a f t e r  e n t e r i n g  
1 



i n t o  a s e t t l e m e n t ,  with t h e  advantage o f  legal  advice ,  i n  which 

she c l e a r l y  acknowledges i ts  v a l i d i t y ,  

I do no t  accept t h a t  t h e  a l l e g a t i o n  of  c o l l u s i o n  i n  

ob ta in ing  t h e  Order f o r  possession is sus ta inab le .  The Husband 

had no defence t o  t h e  proceeding and t h e  only r i g h t  g iven  to the  

P l a i n t i f f  is under s e c t i o n  7 o f  t h e  1976 Act whereby t h e  Court 

may dec ide  that, i f  the  Plaintiff were capable of paying t h e  

a r r e a r s  due and the  f u t u r e  payments, it would be j u s t  and 

e q u i t a b l e  t o  ad journ  t h e  proceedings,  presumably t o  enable the 

P l a i n t i f f  t o  d i scharge  the payments due and t o  become due. 

It has  n o t  been suggested t h a t  t h e  P l a i n t i f f  w a s  i n  a p o s i t i o n  

t o  pay the a r r e a r s  so that, if h e r  l e g a l  a d v i s e r s  had been i n  

Court when the  o rde r  was sought,  no ground could have been 

advanced f o r  opposing it. 

Although I a m  n o t  c l e a r  what importance is a t t ached  t o  the  

a l l e g a t i o n  t h a t  t h e  mortgage was executed by t h e  Husband and her 

consent indorsed  by t h e  P l a i n t i f f  i n  January,  1979, I am 

s a t i s f i e d  from t h e  evidence of t h e  e o l i c i t o r  f o r  the  Husband t h a t  

t h e  deed could no t  have been executed u n t i l  t he  .following January 

On a p p l i c a t i o n  being made on behalf  o f  t h e  Building Socie ty ,  



I 
1 

I dismissed t h e  P l a i n t i f f ' s  claim a g a i n s t  it a t  the  c l o s e  of 
1 

t h e  P l a i n t i f f ' s  case ,  t h e  o the r  two submissions r e l a t i n g  s o l e l j  

t o  t h e  claim a g a i n s t  t h e  Husband, 

With regard  t o  t h e  compromise of 4 th  May, 1 981 , I a m  1 

s a t i s f i e d  that the Husband over-estimated the  value o f  the  f a m i l y  

home. Hia s o l i c i t o r  s t a t e d  i n  evidence t h a t ,  i n  1979, t h e  l a 0  

would have been valued a t  somewhere between E1,500 and £2,000 

p e r  acre .  A t  C2,000 pe r  a c r e ,  t h e  26 a c r e s  taken by t h e  
I 

Husband's family would have been valued at C52,000, A t  21 ,500 
7 

per  a c r e ,  t h e  value would have been X39,000. I n  t h e  one case 

1 
t h e  family home would then  have been worth approximately C46,OCd 

1 
and,  i n  the  o t h e r ,  i t  would have been worth approximately E59,C \C 

1 
assuming t h a t  the  t o t a l  p r i c e  of X98,000 was a proper one, 

These f igureo  suggest  t h a t  t h e  p r i c e  t h e  Husband paid was 7 

probably the  f u l l  va lue  of t h e  family home. It i s  c l e a r ,  "1 

however, t h a t ,  a t  t h e  time of t h e  compromise, the  p a r t i e s  n 

considered t h a t ,  a f t e r  discharge of the  mortgage debt  o u t  of 
1 

t h e  proceeds of  t h e  s a l e  of t h e  family home, t h e r e  would be a 
7 

cons iderable  balance t o  enable t h e  P l a i n t i f f  t o  purchase a 
'l 

house for h e r s e l f  and h e r  ch i ld ren .  Although i t  has no t  been 



contested t h a t  t h e  Husband represented  t h e  value of t h e  family 

home t o  be L70,000 1 do no t  accept  t h a t  the  P l a i n t i f f  has a 

good ground f o r  he r  claim f o r  640,000, .the arnount which she 

es t ima tes  she should have had a v a i l a b l e  f o r  t h e  new house had 

t h e  Husband's va lua t ion  been c o r r e c t  and he had so ld  t h e  

property expedi t ious ly .  The P l a i n t i f f  was represented  at t h e  

hearing and on t h e  se t t l ement  and t h e  consent makes i t  c l e a r  

t h a t  i t  was apprec ia ted  t h a t  money was due on t h e  mortgage. 

It must be assumed t h a t  the  f i g u r e s  were i n v e s t i g a t e d  on behalf 

t h e  P l a i n t i f f  and i t  i s  no t  suggested t h a t  t h e r e  w a s  any 

misrepresente t ion  as t o  t h e  amount due on f o o t  o f  t h e  mortgage, 

A s  t he  mat ter  comes before me, t h e r e  i s  no claim f o r  breach of 

t h e  agreement contained i n  t h e  consent and t h e r e  i s  no claim t o  

have t h i s  agreement s e t  as ide  on the  ground of fraud o r  

misrepresenta t ion .  The claims being made a r e  made under t h e  

provis ions  at the Act of 1 976, and, i n  p a r t i c u l a r ,  t h e  provis ions  

contained i n  subsec t ion  ( 2 )  of s e c t i o n  5 of t h a t  A c t .  Subsectic 

( 2 )  ia as follows:- ''Where it appears  t o  the cour t ,  on the  

app l ica t ion  of a spouse, t h a t  the  o t h e r  spouse has  deprived the  

app l i can t  spouse o r  a dependent ch i ld  of t h e  family of h i s  



"1 
i 

residence i n  t h e  family home by conduct t h a t  r e s u l t e d  i n  t h e  - 

"! 
l o s s  of any i n t e r e s t  t h e r e i n  o r  rendered i t  u n s u i t a b l e  f o r  

7 

h a b i t a t i o n  as a family home, the c o u r t  may order  the  o t h e r  

1 
spouse or  any o the r  person t o  pay t o  the a p p l i c a n t  spouse such ! 

amount as t he  court considers proper  t o  compensate t h e  applica1T 

spouse and any such ch i ld  for t h e i r  l o s s  o r  make such o the r  "I 

order  d i r e c t e d  t o  t h e  o ther  spouse o r  t o  any o the r  person a8 maJ( 

appear t o  the  cour t  t o  be just and equttable. ' '  

On behalf of t h e  Husband it was argued t h a t  no claim can 
T 

lie under t h i s  subsec t ion  where t h e  spouse has l e f t  t h e  family 
"t 

I 
home. I do not accept  t h a t  this argument, i n  t h i s  form, is  

7 
valid because one spouse might, by h i s  o r  he r  conduct, compel i 

1 

the  o t h e r  spouse t o  leave, bu t  t h i s  i s  not  a n  issue which I 

have t o  decide on t h e  present  app l i ca t ion .  
I 

As I understand t h e  argument on behal f  of t h e  P l a i n t i f f  i q  

r e s p e c t  of t h e  misrepresenta t ion  by the  Husband as t o  t h e  value, 

of t h e  family home, it i s  t h a t  it deprived t h e  P l a i n t i f f  and 
'7 

the c h i l d r e n  of a home which would have been purchased with the 
7 

su rp lus  of t h e  s a l e  p r i c e  remaining a f t e r  the  d ischarge  of the  
CI 

mortgage and,  the re fo re ,  that the  rep resen ta t ion  c o n s t i t u t e d  



conduct depriving the  P l a i n t i f f  of her r e s idence  i n  t h e  family 

home wi th in  t h e  meaning o f  t h e  subsect ion.  There appear t o  me 

t o  be s e v e r a l  answers t o  t h i s  argument. I n  t h e  f i r s t  place, i t  

seems t o  me t h a t  the re  is  only one f ami ly  home i n  this case, t h a t  

i s ,  t h e  one s o l d  on foo t  of  t h e  mortgage. Secondly, once i t  

has been e s t a b l i s h e d  that the mortgage was validly c rea ted  w i t h  

the consent o f  t h e  P l a i n t i f f ,  as I a m  of  opinion t h a t  it  was, 

t h e  conduct of t h e  Husband r e l i e d  upon must c o n s i s t  i n  h is  

f a i l u r e  t o  pay t h e  ins ta lments .  Although t h e r e  is no reference 

i n  subsec t ion  ( 2 )  of s e c t i o n  5 t o  "an i n t en t ion t '  t o  depr ive  a 

spouse of h e r  r e s idence  i n  t h e  family home as t h e r e  i s  i n  

subsec t ion  ( I ) ,  I am of  opinion t h a t  a f a i l u r e  t o  pay instalment: 

due on a mortgage would not  be conduct r e s u l t i n g  i n  t h e  l o s s  of 

a n  i n t e r e s t  i n  t h e  family home s u f f i c i e n t  t o  e n t i t l e  a spouse 

t o  compensation under the subsec t ion  un less  i t  were established 

t h a t  the o t h e r  spouse w a s  f i n a n c i a l l y  able t o  pay t h e  

ins ta lments .  The only f i g u r e s  before me i n d i c a t e  t h a t  the  

Husband did n o t  have a n  income s u f f i c i e n t  t o  meet t h e  

ins ta lments ,  which amounted t o  25,372 per  annum, F i n a l l y ,  as 

t h e  amouxlt due on f o o t  of  the mortgage a t  t h e  time of the 



compromise was d e a l t  with under t h e  terms o f  t h e  consent,  i t  

"1 
cannot, i n  my opinion,  now be made the  basis o f  a claim under 

subsec t ion  ( 2 ) .  

T 

Undoubtedly, t h e  Husband d i d  not  carry out t h e  terms of 

7 the  agreement with regard  t o  expedi t ing t h e  s a l e  and, therefor1 : 

as no ins ta lmen t s  were paid,  the  debt  t o  t h e  Building Society 1 

was s u b s t a n t i a l l y  increased.  This might support  a claim unde- 

the  agreement f o r  t h e  d i f f e r e n c e  between tho amount due t o  the 
rn 

Building Soc ie ty  a t  t h e  time when t h e  s a l e  should have been 
"1 

effected and the  time when i t  was e f f e c t e d ,  but  no such argument 
1 

was advanced before me and does no t  appear t o  be open on the  

1 

form i n  which t h e  ma t t e r  comes before  me. For t h e  reasons I 

m 

have s t a t e d  above, I am of opinion t h a t  t h e s e  d e f a u l t s  on the 

"7 
p a r t  of t h e  Husband subsequent t o  the da te  of the  compromise 

a r e  n o t  such as can support  a claim under subsec t ion  ( 2 ) .  I 

~ l t h o u g h  t h e  P l a i n t i f f  has been l e f t  i n  a most unfor-tunate, 

s i t u a t i o n ,  p a r t i c u l a r l y  as t he  Husband sus ta ined  a serious head 
1 

i n j u r y  i n  an acc iden t  i n  February,  1982, and is not yet a b l e  t o  
1 

engage f u l l y  i n  bus iness ,  wi th  a consequent l o s s  of  income, I 
1 

must dismiss  her  c laim on t h i s  a p p l i c a t i o n .  


