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Corr p l c  innnt 

DeTcndnnt 

Judment of Miss Justice Carroll delivered the 4th  day o f  November 1987. 

T h i s  i :; ti  cu!iC :it:rt;ed f o r  t l l i ?  opinion of t h o  I!ixh Court by Dis tr i c t  

J'ustica ,!a!nc::; ~''''.~;\~lli.\~i:t? :)n tile aj:plioal.ion of tho Defer!:?anl;, Ths f e c t s  

~ t ;  t1:e sitting of the Di3tri.ct Cr:hurt held .in Ki.lrnninnam on the 15th 

of Pebltu~ry 1332 tho  Deferidant vtis ci:l:r(,.cd w i t h  t;hr: <?i'fenccs 2s I"0110tfs:- 

"Whereao e conplcint hcts boo:? !ni~rlc t 0  mc t!l::t :{oa tile said i)cfc~;dant 

Loin;; :I pt!rson duly l icenoed t o  s e l l  i n t o x i c n t i ~ g  liquor by reta i l  

ilt yoii r ti censod prcrsises !I C "'I' 111: Laurc.1~" , Mntr Ro:id , C londcllcin , 

:!:x~n t y  ! h l h  1 i n ,  r:i t h i t l  t!lo IJiw 1. t  :I vet] i ~ n d  i l i n  t r-ic t zforesni.d , d i d ,  

il t :I t;.i1111? :.?ii(?n 1;Ilt: 98 1e ~f in toxj.c:?.ting l iq l lor  011 I; i ~ e  said prerdsen 

wr:n pt.ol:.il)it;orl l?y Inu and I.;~IC:I t ! i ( :  said pre1i:i:rcs riem by l : . t ~  required 



-1 
t o  I)(! clo:litd, t o  uil., l i t  2 .  I6 :t .El. on the J!nri of June 1900 o 

1 

2 .  Elxpose in lox ica l inq  l iquor .  f o r  S F - l a ,  . 1 

3. Open said ~reir:ines I ' G ~  ~ i i l ~  of int;csxi.c;itinij. liquor, - 1 
4. Keep open said promises f'cri- the salt of 7 

.._I 

intoxicating l iquor ,  3 
5 .  i'ermit; intoxicntirrq liquor t o  be con~unlod cn ,tie said 1 

contr; ,  1.y t h e  :;t?tu 1.c:: in : ~ u c i :  ::rc;e3 I ; V ~ ~ U  rilid ])rovided." 

T;ic: t:i ;is proved a l ~ d  adn i t t t ~ i  :.re re an !'!~I.lo!:s. t?:irda i*?i.c!uel 

Qeamond ~ t 1 v c .  a:v idnnce w'!!ic:? tias no!. c!::: 1 lenyed al?;i v i ~ i c h  t h s  District 

justice accol)tt?d thrt on t h e  2nd of Juns 1990 ui; 2. t G a.m. he sow on 1 
looking thl.o~li:h the ~izldows of the sa.i.3 premises, t ; k :  ;<.ma~i?r of "Tk 1 

I 

Idi:~?elo'@, 'Plio~!tno Ryun inside the !:rtr ca\:nter nrd suj3plying in toxicat ing 1 
l iquor  to !x!r:;ollo o u t s i d e  the coun t;cc.r, wllo xere zonc.tinin~1; i n t o x i c a t i n g  

1iq:ior. 
7 



- 
2 .  

~ n ( ~ ! t : l ) ~ i  1.9 ~ 1 '  1 11,: : I  l.:i !'is l .b!'  L):(! :::I i (1 \!I:!) i .i.~: II~)\I:I~> tliiib (:I: ... i n!wl t Is., .k t l i ~ i  r 

colltinued pf.~.t:;ellce on tile p~~r::ir;t:r; i i G S  t o  be e r p l ~ i n s d  by delays on 

making u p  t i lo  cziui~ taken duioirig l;Ie prt-.vi OK:, evenin.:. 

The 1 ) ~ :  fendant' ,?\vcl elriclefice on r:r:i t i 1  and the District; justice f rmnd 

us n Pact a s  follor+n: Thnt  he I=d been a t  the p-remisss before closing 

time on t;he anid night,  t h a t  the RIantiger pi' the p~%.-enices, Thomas R p n  was 

in cilrcrgo of t!te businr?ss and p~ntnisea nnd tha t  he, James iienncdy b&d gone 

horns t o  I E ~ ,  t!!o c l e o r ~ i ~ c e  and lockin[: up of the pratni.scs ct closinq k ine 

b e i l ~ g  t l ~ c  1-2:; ; s : i s i  bility of the m i d  I~Ianiiqer. T h t  t 1.n licensed premises 

is a  lock-;^!) y~l~:mi.: :c:s :!1;4 t h h t  nr, :.:ciiti:.:r of t1.r: s t a f f  \lad i:is or t h e  O I : I ~ B ~ ~ :  

. . 
auti;ority, ;:;,!)r.vv:il or jensissi ;XI ti; :-a!.?:: it1 011 sar;ld: t i  :'tcr ::~i.i 0.- Iisr d u t i e s  

. h d  !izerr C ' J F I ; : I C ( ; F ? ~ ,  01- to  consu:nc i~.~Lc:.i: ic;:t ir~ liquor t!l.src:on .;ut.-Lde the  

pern:i t t e d  ! ~ D I ~ I . , F I ,  iilid . t ; I n t  he WLLS U n L i w i l ~ ~ !  that eny em;jl.oyee l ~ d  ~ ~ ~ a z i n e d  on 

i ; i ~  1)1e11lises or consumed intoxice'iiag liquor thereon cts alleged.  Shnt a!li?e 

he was nornitlee f o r  Clondnlk5n Inns l,ir!litod he did not; take ch,n active yert 

in its o p r : ~  t i an  or menagemerit, but d ~ ? I . ~ p i f ; e d  the man;r,-p~c?nt of the premi::ec 

to Thonns ilycln r ~ i ~ o  w . ' ~  the duly appointr!ti full-time I.i::nri.ye?; and vho tizs cb~trce 

as De fen:] ;in t i? \ La:;in& t!l;:t on the . I ? ! I ~ ( .  rtr:c:.ision !,c (T i!ocli;!; i !ynf i )  rii:l :lid , 

b b e t  m ; d  c:!r:l1:it. 1 ti~c? !ia!'ar...iunt, .i::!:rr!:: : t.:!!~??a:; in t ! !e  ~.:o!?lnissior~ of 5 ) : ~  

n lle!:ed b ~ . ? c t ~ l l i > : ~  of the ! , i c e n s i n q  t\c t:~. 'I'!u:t no pl-o:r!?cl:kicn i~!id Leen inkcn 





the  holder of t h e  l icf~nce and the licensee of the s a i d  premiseti 

( b )  that thc Defendant n o l  bein? the 1-!mbger o r  i n  control o f  the 

bueincss o r  present when +;lie alleged offence took place had 

not committed utly of f'cncc jn lerr arising f r o m  the unauthoriscd 

acts  by other persons of which he had no knovledge. 

Tho District Justice refused t o  strike out the summons and at the 

request of the Counsel for the Defendant referred the fo l lowing questions 

law t o  bhe Aiqh Court f o r  deterninetion:- 

(a )  Yt~other  he was right i n  l.urr t o  refuse to  dismiss tho summons 

au appl ied for and 

(b) li'tlother there is evidence upon k-hich he i 3  ect i t lcd to convict 

the  Defondent of the off'onces charged. 

The ciise oi' NcHohon .v. ?furt;u,qh Prowrties Limited and Thmas tlrir$ 

(now reportec! a t  11)n2 I.L.9.K. 342) muat d i s t i n , y j . s h e d  from the presen 

case. In tlult crise t h e  owner of ttw licensed pre:;ii3es i n  question was a 

limited cclmpnny end thn l i c e n c e  wria Iir-ld bv their  nominee, Thomos Wright ,  

who was also Elaneger. The company WRY chisrged on the usual six count 

summons no 1rolCer of nn on-licence i n  respect: of tilo pz%ci see  and Thomas 

i.lrii$it , lhc nominee, w::s cix~r.:g:d b! i t.11 i i i d i n ~ :  ~ : t i i i  1.1 ht? i- khg the compcy. 

Tho~nns W:-i-.l\t was prcned t o  hnve di:t!l-?~lsed drinl: zftcr hours. Barringt:?~ 



held ( a t  p3ge 348 as follows:- 
I 

"First,  :I l i m i t e d  l i a b i l i t y  ccm~plny is entitled i t s e l f  to hold its 

l.icelri:i> without .resortin:: to  the device of having a norninee. 
1 ,s 

.?ecolr:l~y, i t  j.s no t  incoi*r,!ct t o  rcfer to t h e  noniner? as being "1 
t\,,? ' ~ \ ~ n j ~ l o r "  o f  tho licnncrt ?I:: 1(:11.? :I:; i t  ir; ~*c.::??e:b.>ztl th;:t t h e  1 

. J 

co1apan.y is tho baef i c i u l  ond i.l:? p.revioualy ind ic s  t a d ,  the reol "! 
I . . 

I~olrler. of the  licence. The lzonjncs must conply vith sll lesal 

ill::';1~uatians of the  compeny i l i  i*clnt;ion to ' i i?z iicence, nnii he is, 
7 

I 
i.n ts l ' ioc t , 110 r!loi+S t b m  Y ;)OK on !:'hj.c!~ the cr)mr?::ny i i r . 1 1 ~  it 

7 
i 

 con:.,:^^ r t!n t Lo !t.:!~q its licc!ticc. ' S ! ~ i : i  k x i l ~ ! ;  :so ? i f '  the ccmpa~~y, 

t II:*,)II!~\I if;) !:c;o:~ L 3 ,  br+a:':j t.!~o 1-tr in tile !y-inliln:? of i l l2 !)uginess, 7 
it i:; :t1; ~ l l  tin.;a l i a b l e  :?n t ! ~  holdep  o f t t i > c  lict;l::ce. The 1 

7 
i nonrir~c!t:?, providzd he does tin ~ 1 0  r0 tJ:'l!in i10ld t !IC licence, commits I 

no of'i'enco, but :if t h e  noti:inca i : ;  i l lso t h e  ?2t11:;3r 3f t h e  '011si~ess 1 _ -I  

or i!' 11c assists in t h e  coamiusion o T nn o!'i';.:r,(:c: thcn he zay be 7 
liul11.a f o l *  n i d i n q  and abatt-itlg t l r c :  cornpsl?y as 11:)ldor of  ti^ t i c ~ n c  

-. 

notvi t;hntanding tbt he is a nomirlnl ''k~crMar!~ !-.ir!scj17". 
7 

. . I uro;; . ! . . I  ; l i  -;::~i t:? th:! su;mr!,q::: a::.;: !::::t t.;,:? ! ~ r > i '  ;::::-:!!ZJ bfid 1 gj 11 5 ~ : : i l  

1 
I 

tht.! r::,..;~ b:iclt for him to entr?l* co?: t inur~nccu." i 

7 



In 1 1 ~  opinion t h a t  j ~ d @ l l t ? l ~ t  i n  no t  eu t h o r i  t y  f o r  t h e  propos i t ion  

that a notninee, provided he does  no more 'iiisn hold the  l i c e n c e ,  can corn. 

no offenco uridcr t h o  Licenainc Ac Ls. All t;hmt Darr.ington J., decided HY 

t h a t  c~ nominee who dces noth ing  excep t  hold t h e  l i c e n c e  cannot  commit th l  

offence of '  a i d i n g  mid a b e t t i n g .  He was d e a l i n g  with such a charge anU 

his remarks must be construed i n  t h a t  contex t .  

I n  t h i s  case t h e  nominee o f  t h e  company, t h e  Defendant, was chergec 

not with rtidinrr and a b e t t i n g  b u t  with breaches of t h e  Licens ing  Acts on 

the  usual six ccunt  s w . o n s  "as P. pcraon duly l i c ensed  t o  s e l l  i n tox ica t :  

l i q u o r  by r e t a i l . "  

In tliis connection i t  is neccsc;u-y  t o  p k % ~ ?  onc o b s e r v ~ t i o n  on 

pragri:;.li :1 of  the ccnsu l t a  tive cu:;e s ta ted .  T h e  learned D i s t r i c t  J u s t i c  

folllld 11s ;I f m t  tha t  the Defendnnl. c;:~:; nominee for. Clondalldn Tnns L i m i t e  

but  he de l e rd t ed  the  manrlgement of the preniaea t o  'phmns Ryan. A t  the 

end of t i i ~ l t  p r a g r a p h  he a l s o  found an a f n c t  t h a t  the Defendant James 

Kennedy wio n o t  n person duly l i c e n s e d  t o  s e l l  i n t o x i c a t i n g  l i q u o r  by 

retail. T h i s  l a t t e r  finding is a c t u n l l y  a finding of l a w .  Once it  has 

been fotuld t h n t  t h e  Defcndnnt k t ~ l 3  the nominee for ??ondalkin Inns  Limited 

i t i3 :1 m:i t tl:r ol '  law f o r  Ihi:; !?ou?.t t o  d e c i d e  whether he was o r  was rrr,t 

n pernon  dilly l i censed  t o  s e l l  i n tox icn t in f :  l i q u o r  by mte i l .  Therefor? 



8. 

do not  consider myself bound by that pr?r t icu lar  s ta tement  in  tho case 

"I 

In  my opinion i t  cannot noriou!3ly be argued t h a t  t h e  nominee of e' I 
1 

l imi t ed  company who h;is been appoin ted  by i t  t o  hold t h e  l icence and tc I s t  

t h e  l i c e n c e  bas nctunl ly  been granted is not " t h e  holder of a l icence ,J  

even tho~lgh he is not  b e n e f i c i a l l y  t he  owner of  tho l i c e n c e  o r  t h e  1 
l i cenaod pz-emises . 

The t'nct t h a t  t h e  S t a t e ,  in lieu of pronecut ing the nominee, may 1 
( u s  held by narrin{:ton J .  , i n  ,h!cKohon . v. Murtz~h Prope r t i e s )  prosecut 7 
the cornpclr~y as  the benef ic ia l  h o l d e r  of t h e  licence does n o t  assist the 

"I 
1 

Defendant i n  his a r ~ ~ i o n t .  I n  my opinion e i t h e r  opt ion i3  open t o  the 

1 Sta te .  Thore is no th ing  t o  prevent n prosecution b i n g  brought a g e i n s t  n 

nonlines as  t h e  oc tunl  ho lde r  of tho l i c e n c e  as tin a l te rna t ive  t o  s u i n g  ! 

t h e  l imi t ed  company as beneficial  oVm.er thereof .  1 
'Pllal; \min.q syo, it  is ncce::ranry t o  consider whether a nominee who I 

h c s  dolug. :  ted tile manngement of t h e  l i censed  business ( a l b e i t  a t  t he  "1 
d i r e c t i o n  of t?lo limited company) t o  o fill t h e  manager and tokes no 1 - I 

a c t i v e  p n r t  i n  t h o  business, can cla im :IS n dofence tiltit he has not the 
1 

L - .  
neczsssry weno roo t o  s o n n i t  tile of t"o!lcso a l l e g c d .  

It. i;;~vc beair referred by l-lrs. Donham t o  the  ,judqnent of Lord I 



h1vori;tonc C .  J. i n  t h e  cnse of i h r y  . v .  IJollo& (1 3 3  2 K . R .  264 a t  261 

Thut c:,.se 1.e111ted t o  t h e  pro:;tecution oT n l i c e n s e s  under Sec t ion  2 of tht 

? n t o r i c a t i l l g  1,iquor ( s o l e  t o  ~ t l i l d w a )  Act, 1901 for t h o  s a l e  howingly  

t o  A c h i l d  under t h e  age of  fou r t een  years of  i n t o x i c a t i n g  liquor i n  a 

b o t t l e  ne i t!ler corked no r  sealed by :I servar~t o f  the licenoee contrnry t c  

t h e  exprao:j o r d e r s  and wit'nout the hovl .edge o f  h i s  Inaster who was himsel 

i n  charge of the pranises a t  the time of the s a l e .  

In  t h e  course of his judgnent i,ord A l v e r ~ t o n 9  C .  J. a b s t r a c t e d  thzr 

~$nerrrl p r i n c i ~ l e s ,  the second o f  which i s  i n  ny opinior,  a p p l i c r b l e  t o  fj 

present  cxse .  This pl0inciple  is expressed as fo1lot1s:- (at  page 269). 

Itnut i t  hns &?an he ld ,  nnd this;  i~ tne aecond p r i n z i p l e  t o  be 

extr:scted from t h e  d e c i s i o n s ,  t h a t  i f  tho  l i c e n s e e  delegated h i s  

a u t h o r i t y  t o  soneorie e l s e ,  d e l e p t i n g ,  as my brother  ChaLlis  says, 

" h i 3  om power t o  prevent"  and the  person l o f t  i n  c f w r p  commits 

the offenco,  t h e  licensee is rosuoneiblc  f o r  p n n i t t i n g  it; t h i s  

iu a reasonable and 1oi:icnl vier t o  tcl:e, a:ld is neces:)nry i n  

o n l e r  t o  p r e v e n t  the ,\ct o f  P::rliament from being defeated." 

The !)efer~dant as a c t u s 1  ho lde r  of tilt? l i c e n c e  dcsle~rdted h i s  ~ u t : ? o r * i t y  t o  

t l ie F:;1:la.!:c!;.. I f  tkic slallager coarnitLcd utly or tilt? o f fenccs  c h l r s d ,  the 

Dcfendn;>t is r v s p n s i b l n  f o r  ponni t tint it. :!c en!~not d i sc l a im 



~ s p o n s i b i l i k y  on the b a s i s  t h ~ t  he is  n o t  t h e  b e n e f i c i a l  owner. I n  my? 

- 1 
opinion by ngreeing t o  be nominee snd by applying f o r  t h e  l i c e n c e ,  o 

"1 
nominee impl ied ly  undertakes res l m n s i b i l i t y  under t h e  Liconsing dcts t o  

1 

J s e e  t h a t  t!io business  is run i n  ~ c c o ~ u l a n c e  with the  law. I n  t h o  general 

1 scheme of t h ings ,  failure t o  do s o  may lead t o  prosecut ion of  t h o  nomin,,, 

conv ic t ion ,  indorsement and u l t i m a t e l y  f o r f e i t u r e  of  t h e  l i c e n c a .  "1 
%or  these reasons t h e  f i r s t  q ~ ~ o s t i o n  i n  t he  czse s t a t e d  is mnwex T 

yes. 

With reguxd to  the second ques t ion  T sm of opinion t h a t  as thare , : T 
no ovidcrrce of  sale, t h e r e  is  nci evidence to convr.ict i n  r e s p e c t  of cou s 

1 
There is  evidance on which the D i s t r i c t  J u s t i c e  srould be e n t i t l e d  tc 

convic t  on count  5. 1 
1 

In n - l n t i o n  t o  count  6 tilere is evidence on which t h e . D i s t r i c t  . 1 

J u s t i c e  would be o n t i t l e d  t o  c o n v i c t  unless he were s a t i s f i e d  t h a t  t h e  1 
omployocs in ques t ion  wore on tho pru?misss i n  the ord ina ry  courae of  tkT: 
employlnent st 2.16 a.m. on the date ~ilentioned i n  t he  skmmons, 

the Onus If 
proof b s i n ~  on t h e  Defendant (see I4cCtirthy .v. !.lutsdi.y, 1981 I. L.R.14. 2 >,, ) 7 
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