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THE HIGH COURT
IN THY MATTER OF T#E CouRps (SUPPLESNNPAL PROVISTONS) ACT, 1961
BETWREN ¢~
GARDA HICHABL DELHOND
Compleinant

-and-

JAMES HENNEDY

Defendant

Judgment of Miss Justice Carroll delivered the 4th day of November 1983.

This is ¢ cuse stated for thae opinian of the iligh Court hy District
Jugtice James '3ullivan on the aprlicalion of the Deferdant. Ths facts
of the mati.or nre set out in the case stated.

At the sitting of the Pigtrict Court held in Kilmainham on the 15th
of Pebruary 1982 the befendant was ci:rged with the offences as follous:—

"Wherean & complaint has been made to me thzt you the said Defendani

 being a person duly licensed to sell intoxicating liquor by retail

at your licensed premises nt "The Laurels", New Rond, Clondalkin,
County bDublin, within the Courl ares und Distriet aforesaid, did,
at o time when the sale eof intoxicating liquor on the said premises

wis probibited by law and when the said premises were by luw required



PR RTE wew set S . mECE s A AR AGmmd i wsbe Smemae

. 3

2. q1

L3

to be cloard, to wil, at 2,16 a,m, on the 2nt of June 1980 a

Honday:

.3

1. Sell intoxieating ligquor,

! E}

2, Bxpose inloxicating liquor for sale,

3, Open said premises lcr sale of intoxicating liquor,

4, Keep open said premises for the sale of

intoxicating ligquor,

! |

5. Teéermit intoxicating liquor to be consumed con tre said

prewisea,

| 5'

&, vermit persong to be cn the snid presizes.

zl

contrary Lo the stztules in usuch cuses made and provided."

.3

The fncebn ag proved and zdmitted were as follows. Garda Michsel

i -a’

Desmond gave wvidence which wasg not challenaed and widch ths Distriet

| 3

Justice accepted that on the 2nd of June 1980 at 2.16 a.m. he saw on

looking through the windows of the said premises, the Hanager of "Tre

2

Laurels”, Thomas Ryan inside the bnr counter and supplying intoxicating

liquor to persons outside the counter, who were consuming intoxicating

—3 2

liquor.

1

Crossecanmined Ly Joungel Cer the Defendont Lhe onid demle confirmed

>
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that all such peraons 2s he observed in the said oremises claimed to be
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manberg o Lhe alat't of tho anid pabiie houne who cliimed $tat their
continued prausence on the premises was Lo be ezplained by delays on
making up the cash taken during tle previous evenins.

The Defendant save evidence on oath and the District Justice found
aa a fact as follows: 'That he had been at the premises before closing
time on the said night, that the Manager of the premises, Thomas Ryan was
in charge of the business and premises and that he, Jemes Kennedy had gone
home to Led, the clezrance and loclking up of the premises at closing time

being the respongibility of the snid Manmger., That tie licensed promises
is a lock-up pivmises and that ne nember of tle staff had hig or ihe owner':
avttrority, aspproval or parmission to ram:in on sanme ater his or her duties
had Woen comicleted, or to consume intericating liquor thercon sutside the

permitted lwura, and thet he was unewere that any employee had remzined on

the premises or consumed intoxicating liquor thereon us alleged. fThat while

he was nominee for Clondalkin Inns Limited he did not take an active pert
in its operntion or management, but deleguted the management of the premines
Lo Thomas Ryun who wis the duly appointed full~time Manager, and who was ciurse
us Defendunt ulleging that on the amme oceasion he {Thomus Hyar) 4in aid,

abet and counxel the hefeondunt, Jamaes Sonnedy i
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allered breachen of the Licensing Acta. Thut no pronceution had been faken
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againgt Clondulkin Inns Limited as owner and that the bDevendant, Janes

Kenmedy wan not a person duly licensed to sell intoxicating liquor by

retail. ) ']

—3

The said Thanas Ryan guve evidence on oenth and the District Justice

<

found as 1 fact ng follows: That he 'wvul instructions to clear the bhouse

on closing on the said night but by reason of delays in malding up the casl
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during which time be caused or allowed the stafi to remain on in the "'}
's
premises and later during that nixht eon his own initiative he dispensed =

drink to the slaff hefore they left the premises. That he did not charge
the staff for .uch drink and that the giving of drink to staff on closing

up of the premises was & custom of Lhe trade. 'Phut he hid ne perzission

3

or authority to permit drink to be consumed on the premises outside permit-

Limited aware of same having been scrved or consumed.,

3
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times nor wes tihe snid James RKennedy cr the said owners, londalkin Inns ‘_I
|

Counasel for the Defendant applicd to the Niutrict Justice to dismisg |
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f

the summons at the close of the defence case on the felloving grounds:—- &

(a) t4:t having regnrd to the unrepcrted decision of Ifr. Justice

Barrincton in McMahon .v, burtngzh Pronsrtias Limited delivered

on Lhe ?Oth of October 1981, the said compuny wen the propor

peraon to be olirged wilh the offences compluinad of as it wus
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the holder of the licence and the licensee of the said premisges

(b) that the Delfendant nol beins the Nanager or in control of the

business or present when the allsged offence took place had
not committed any offence in law arigsing from the unauthorised
acts by other peréons of whicli he had no knowledge.

The District Justice refused to strike out the summons and at the
request of the Counsel for the Defendant referred the following questions
law to the High Court for determination:-

(a) Whether he was right in lav to refuse to dismiss the summons

as applied for and

(b) Whether there is evidence upon which he is entitled to convict

| the Defendant of the offences charged.

The case of McMahon ,v. Murtagh Properties Limited and Thomas Wrirh

{(now reported at 1982 I.L.R.M. 342) must b distinsuished from the presen
case, In that case the owner of the licensed premises in question vas a
limited company and the licence wina held by their nominee, Thomas YWright,
who was also Panager. The company was charged on the usual six count
summons as holder of an on-licence in respect of the premises and Thomas
Wiright, Llhe nominee, wos churgud wi}h alding und nbe?ting the company,

Thomas Wricht was proved to have disvonsed drink after hours. Barrington



held (at page 348 as follows:-

6.

wpirgt, o limited liability compuny is entitled itself to hold ita -

1

icenge without resorting to the device of having & nominee.

N
Lo

Secondlly, it is not incorrect to refer to the nominee as being ‘_]

the "holder® of the liecencs na lenz as it is remembdared that the

company is the bzneficial and as previously indicated, the real

3

instructions of the company in relation to the iicence, and he ig,

holder of the licence. The nominee must comply with 21l legal '-i
A

in e¢freclt, no move than a peg on which the comrany finds it

convenent to lmgy its licence, This beins s0, L the compuny,
throusrh ity ngents, breaks Lhe lew in the rumming of the bugsiness

it 45 ubt sl1 times liable 2n tha holder of the licence, The ’_!
c-’

i

]

nominee, provided he do2s ne more then hold the licence, commits

no offence, but if the nominet i:s also the Hannger of the business j

-

or if he assists in the commission of an offence then he may be "‘

lisble for aidipng and abeztting the company us holder of tie 11c='nca~—l

notwithatanding that he is a nominal "holder!" hinmszlf.

i
i

Unler thase ciprcumstances, 7 think the lesimoed District Justize was
]
|

wron o Lo sdiamian the gsummonn srmant the befooviants and T o will senl
{
the chge backt for him to enter continuances, !
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In my opinion that judgment in not authority for the proposition
that a nominee, provided he does no more than hold the licence, can comr
no offence under the Licensing Acls, All that Barrington J., decided wa
that a nominee who dces nothing excent hold the licence cannot commit th
offence of aiding and abetting. He was dealing with such a charge and
his romarks must be construed in that confext,

In this case the nominee of the company, the Defendant, was charge
not with aiding and abetting but with breaches of the lLicensing Acts on
the usual six ccocunt summons "as & person duly licensed to sell intoxicat:
liquor by retail.”

In this connection it is nec§snury to ruke onec observation on
paragruph ¢ of the consultative cane stated. The learned Distriet Justic
found as a fact that the Defendanl was nominee for Clondalkin Inns Limite
but he delegated the management of the premizes to Thomas Ryan. At the
end of thnt paragraph he also found as a fact that the Defendant James
Kennedy wus not a person duly licensed to sell intoxicating liquor by
retail., This latter finding is actually a finding of law. Once it has
been found that the Defendant wius Lhe nominee for Jlondalkin Inns Limited
it ia n matter of law for this Oourt to decide whether he was or was not

a peraon duly licensed to gell intoxicating liquor by reteil. Therefors
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do not consider myself bound by that particular statement in the case
n1
stated at the end of paragraph 4. )
In my opinion it cannot seriously be argued that the nominee of ;1
limited company who has been appointed by it to held the licence and tjlh
the licence has actually been granted is not "the holder of a 1icence,;1
even though he is not beneficially %he owner of the licence or the f?

licensed premises. 'T

The fact that the sState, in lieu of prosecuting the nominee, mayﬁj

)

(as held by Barrington J,, in Mciahon .v. Murtagh Properties) prosecutq]

the company as the beneficial holder of the licence does not assist the

=

Defendant in his argument, In my opinion either option is open to the

State. There is nothing to prevent a prosecution being brought against a

3}

nominee #s the actual holder of the licence as un alternative to suing

the limited company as beneficial owner thereof.

That being so, it is necesasary to consider whelther a nominee who

3

hay deles:ted the management of the licensed business (albeit at the

direetion of the limited company) to & full time manager 2nd takes no

L3 L]

active part in the business, can claim us a defencs that he has not the

necessury wens rén to commit the offences alleged.

I have bezn ruferred by Mrs. Denham to the judement of Lord



-3 ~—3 T3 T3 T3

3 T3

3 T3 T3

—3 773 T3

T3

3

—3 3 T3

3

~-g

9. 43

Alverstone C. J. in the case of bmary .v. Nolloth (1303 2 K.B. 264 at 26t

That case related to the proszcution of a licensez under Section 2 of the
Intoxicating Liquor (Sale to Children) Act, 1901 for the sale knowingly
to a child under the nge of fourteen years of intoxicating liquoer in 2
bottle neither corked nor sealed by n servant of the licensee contrary t¢
the expres:s orders and without the knowledge of his master who was himsel
in charge of the pramises at the time of the sale.

In the course of his judgment T.ord Alveratona C. J. abstracted thre
generul princionles, the second of which is in my opinion appliczble to th
present cuse, This principle is expressed as follows:- (at page 269).

"But it has been held, and this is the second principle to be

extracted from the decisions, that if tho licensee delegated his

authority to someone else, delegating, as my brother Challis says,

"his own power to prevent" and the person left in charge commits

the offencs, the licensee is responsible for permitting it; this

is & reasonable and loxical view to take, and is necesnary in
order to prevent the Act of Parliament from being defeated,n
Th2 Defendant as actual holder of th. licence delegated his sutherity to
the Manager, 1f the Nanager committced any of the offences chirzed, the

Defendant is responsible for permitting it, e cannot disclaim
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responsibility on the basiz thet he is not the beneficial owner. In my.,

opinion by agreeing to be nominee and by applying for the licence, a
nominee impliedly undertakes responsibility under the Licensing icts to
see that the business is run in accordance with the law, 1In the general
scheme of things, failure to do so may lead to prosecution of the nomi;jL,
conviction, indorsement and ultimately forfeiture of the licence. f?
Por these reasons the first question in the cuse stated is anawe m?
yos. | y
With regurd to the second question T am of opinion that as thererjm

.

There is evidence on which the Distriet Justice would be entitled t:
m]

no evidence of sale, there ig no evidence to convict in respect of 00qus

1 to 4.

conviet on count 5.

o

Justice would be entitled to convict unless he were satisfied that ther]
employees in question were on the premises in the ordinary courae o7 tfji

employment at 2.16 a.m. on the date mentioned in the summons, the onus 'If

proof baing on the Defendunt (see McCarthy .v. Murphy, 1981 I,L.R.M. 2Lj)

3
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THE HIGH COURT
IN THE KATPRG OF THT COURTS (SUPPLERENTAL PRCYISTIONS) ACT, 1961
BRMTYEEN :—

GARDA IMICHABL DESMNOND

Comwlainant
—snd-
JAMBS KENNEDY

Coununel for the 2omplainant,

Susan Denham

Coungel for the Defendant.

Brian Dempsey

Cagses Cited,
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Sherras .v. Derutzen, 1895 1 Q.R. 918,

MeCarthy .v. Kurphy, 1981 I.L.R.M, 213,





