
IN THE MATTER OF SECTION 27 
AND DRWIIORIENT ) ACT, 1 976 

OF THE LOCAL G r n E W f ~ w f I r n  

TEE IilAYOR ALDERMEN 
m 

BURGESSES W THE BQRQlJGH OF DROGHEDA 

Applicants 

MICHAEL GAWLEY, LOUIS HAGUIEIE, 
SEAN BYRNE AND HIGH BYRITE 

Respondents 

audment of -on J., d e l i v e r e d  the 28th day of July 1%3, 

The application now before tkre Court  mims f o r  cmsideration 

some interesting queationa upon the construction a f  section 27 of  the 

Local ~overnmant (planning and ~evelopnent) Act, 1976. Although the 

application is en t i t l ed  as an application by the Drogheda Corporation 

for  relief under that eection the present application is bmught by the 

above-mmed third and fourth respondents t o  the  Corporationts 

applioation. These mapondenta as applicanto in this motion name the 

Drogheda Coporation as respondent8 t o  the ir  application. They have ale0 
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sorved n o t i c e  on t h e  Insurance Corlmmtion of l re lnnd of t h e i r  

in ten t ion  t o  make the insure r s  added respondents t o  t h e  app l i ca t ion  

of t h e  Drogheda Corporation because t h e y  a r e  s u r e t i e s  f o r  t h e  

above-named first respondent. 

The proceedings refer red  t o  i n  the  t i t l e  conaist  of an 

app l i ca t ion  by motion on no t i ce  dated t h e  9 t h  of June 1982 pursuant 

t o  sec t ion  27 of the Local Government (planning and ~eveloprnent)  Act, 

1 976 broueht by t h e  Drogheda Corporation aga ins t  the respondents named 

i n  t h e  t i t l e  t o  compel completion i n  conformity with planning permission 

of works c o n s i s t i n g  of a development which had been camnenced pursuant 

t o  an author ised  permission previously gmnted.  No r e l i e f  was claimed 

a g a i n s t  t h e  Insurance Corpomtion by t h e  Drogheda Corporation. That 

a p p l i c a t i o n  was heard and tin o r d e r  made on the  9 t h  of J u l y  1982 

pursuant t o  sec t ion  27(2) o f  t h e  1976 A-ct s e t t i n g  out in a schedule 

uncompleted works t o  be commenced within two weeko and completed 

within t h r e e  months from t h e  5 t h  of J u l y  1 982. It provided for t h e  

oosta incurred i n  those proceedings and concluded with t h e  words 

"liberty t o  apply". In  form thn t  o rder  concluded the determination of 

t h e  i s s u e s  brought befom the Court as between t h e  p a r t i e s  named i n  the  

appl ica t ion.  Nevertheless t h e  t h i r d  and four th  named respondents t o  thet 
I 

motion now claim a s  being authorised under the  expmaaion " l i b e r t y  t o  



3. 

applym t o  move the Court upon a new app l ica t ion  e n t i t l e d  i n  t h e  

same m a t t e r  f o r  what can be described only as f u r t h e r  and other  

r e l i e f  a t  t h e  instance of aucl~ respondents and not of t h e  appl icants ,  

t h e  above-named Drogheda Corpornt ion. 

To i d e n t i f y  the  d i f f i c u l t i e s  presented by t h i s  second appl ica t ion 

it io necessary t o  r e f e r  t o  t h e  o rder  made by Coste l lo  J., on t h e  9th 

of Ju ly  1932. That o rder  i s  as follows:- 

"IT IS ORDERED that t h e  respondent Miclael  Gantley do  c a r r y  

o u t  t h e  works spec i f i ed  i n  tb  schedule hereto, he t o  

commence t h e  sa id  works within two week3 f r m  t h e  5 t h  day 

of j u l y  1982 and t o  ccaaplete them within  th ree  months from 

t h e  5 t h  day o f  July 1982. 

I n  d e f a u l t  of Nicheel Gantley commencing t h e  sa id  w o r k  

within t h e  sa id  two weeks o r  i n  d e f a u l t  of h i s  completing 

them within t h e  s a i d  t h r e e  months I T  IS URDERED that t h e  

respondents Sean Byme and Hugh Byrne do c a r r y  out  t h e  s a i d  

worke o r  any works not completed by the s a i d  Michael Gantley 

and do complete them within t h r e e  months of commencement 

And I T  IS ORDERED t h a t  the  preceding order  aga ins t  the  

respondents Sean B p e  and Ilugh Byrne s h a l l  take effect only 
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i f  t h e  works spec i f i ed  i n  t h e  schedule he re to  have no t  been 

c a r r i e d  out  by the Insurance Corporation of I re land under 

t h e  Bond dated t h e  15th day of Hovember 1979 o r  i f  t h e  

s a i d  Insurance Corporation o f  I re land  having e lec ted  t o  do 

t h e  naid works f a i l  t o  e n t e r  on them within two weeks from 

t h e  d a t e  of default of M r .  Gantley o r  having s o  entered fail 

t o  complete t h e  s a i d  works within t h r e e  months of t h e  d a t e  

o f  entry on them 

And I T  IS ORDERED t h a t  t h e  a p p l i c a n t s  d o  recover a g a i n s t  the  

respondents Michael Cantley and Sean Byrne and Hugh Byrne t h e i r  

costs o f  t h i s  motion and order  when taxed 

Liber ty  t o  apply.t8 

It may be noted t h a t  on the hear ing of that motion on not ice  founded 

on evidence presented on a f f i d o v i t  i n  the regular  manner evidence was 

a l s o  taken by ora l  examination of witnesses on oath in Court. An 

unusual f ea tu re  of the  order  nade is  tho  inclus ion in t h e  o r d e r  of 

the  secondary o r d e r  commencing with t h e  words:- 

" ~ n d  I T  IS ORDERED t h t  t h e  preceding order  aiqains t t h e  

respondents Sean Byrne and Xugh Byrne s h a l l  take e f f e c t  only 

i f  .. ....I8 



The Bond re fe r red  t o  i n  t h t  par t  of the order is a guarantee Bond 

entered i n t o  by t h e  f i r s t  named respondent a s  developer and t h e  

Insurance Corporation o f  I re land j o i n t l y  wi th  t h e  Drogheda Corporation, 

t h e  Planning ~ u t h o r i t y  by whom t h e  planning requirements may be 

enforced. The Insurance Corporation o f  I re land were no t  partics t o  

t ha t  motion nor  were they heard on t h e  app l i ca t ion  in which tbt 

order  was made. The t h i r d  and f o u r t h  respondents are not  parties t o  

t h a t  con t rac t  of s n m n t e e  and disc la im having any con t rac tua l  

ob l iga t ions  t o  t h e  f i r s t  named respondent, t h e  developer o r  t o  t h e  

plnnning au thor i ty .  By v i r t u e  of t h e  Bond referred  t o  the Inntrance 

Corporation of I re land  have a contrnctunl  obl igat ion t o  t h e  planning 

a u t h o r i t y  e i t h e r  t o  make good t h e  de fau l t  of t h e  f i r o t  named respondent, 

t h e  developer o r  t o  pay t h e  amount of  t h e  agreed f i n e  o r  penalty 

prescribed in the  Bond. The Insurance Corporation of I r e land  have no 

con t rac tua l  ob l iga t ions  t o  t h e  t h i r d  and f o u r t h  named respandents who 

now seek t o  make t h e  I n s u m c e  Corporation o f  Ireland respondents to 

t h e  motion brought by t h e  planning a u t h o r i t y  f o r  the purpose of  having 

them c m p e l l e d  by Court order  t o  pay t o  t h e  planning a u t h o r i t y  t h e  f ine  

o r  penalty of t h e  Bond. The planning a u t h o r i t y  d id  n o t  seek such an 

order  on t h e i r  app l i ca t ion ,  and t h e  t h i r d  and four th  respondents now 1 
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endeavour t o  have such a claim on behalf of, though not made by, t he  

planning nu thor i ty  entertained and established by the Court. 

Recourse t o  the  C o u r t  fo r  r e l i e f  by any claimant, complainant, 

o r  ngqrieved p r t y  must be regulated i n  an order ly  manner. The 

procedures f o r  recourse t o  t h e  Hish Court a r e  regulated by the  r u l r  

making nuthor i ty  of  t he  Superior Courts and are s e t  out i n  t he  Rules 

of Court adopted in 1960 and a s  amended. Section 27 of  t h e  1976 ~ c t  

by sub-saction ( 3 )  prescribes t h a t  an app l ica t ion  f o r  r e l i e f  i n  the  

circumstances and by the  persons i n d i c ~ t e d  i n  t ha t  sect ion a h a l l  be 

made t o  the  High Court by motion. But tha t  sec t ion  does not thereby 

purport t o  prescribe a procedure d i f f e r en t  from o r  a t  variance u i t h  

the  procedures prescribed by t h e  R u l e s  of the Superior Courts, The 

sub-section designates one of t h e  procedures prescribedin the  Rules 

a s  ava i l ab l e  f o r  t he  r e l i e f  conferred by sect ion 27 but without 

~ l t e r i n g  t he  mode o r  nature of t h a t  procedure. The procedure by 

motion is nonnally resorted t o  a s  inc iden ta l  t o  proceedings i n i t i a t e d  

by summons o r  i n  r e l a t i on  t o  matters within t h o  administrat ive functions 

of the Courts. Tho refemnce i n  sub-section (3) of sect ion 27 t o  

making interim o r  in te r locu tory  orders  conf inns tha t  procedum under 

sect ion 27 may be supplementary to  substantive proceedings brought by 1 
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summons f o r  o r a l  hearing of  evidence, It would appear therefore t h a t  

a f i n a l  o rder  may be made under sect ion 27 upon a determination only 

of tho i s sues  put before t h e  Court on a f f i d a v i t  by motion on not ice  

o r  an o rder  of a temporary nature may be made pending resolution of  

disputed questions of fac t  o r  law submitted f o r  adjudication by fornral 

pleadings. 

The order  made by Costello 3.. on the  9 th  of  J u l y  1982 appears 

t o  be a f i n a l  order which deala completely with a l l  matters then 

bofore the  Court f o r  determination. The addi t ion  t o  an  order  of t h e  

expression " l i b e r t y  t o  applyg' i s  made i n  p rac t ice  t o  enable fu r the r  

app l ica t ion  t o  be made t o  t h e  Court f o r  the  implementation of its 

order by way of enforcement o r  var ia t ion  o r  suspension. I do not 

th ink t h i s  formula may be used f o r  the  purpose of requir ing the  

Court t o  revise  its decision o r  t o  en t e r t a in  and resolve f u r t h e r  o r  

o ther  mat ters  in  dispute which the  pa r t i e s  had omitted t o  submit 

t o  t he  Court. It is not i n  my view a formula which permits a party 

found i n  defau l t  t o  r e so r t  t o  a type of t h i r d  party procedum f o r  the 

purpoae of obtaining contr ibut ion o r  of c a s t i ng  on some t h i r d  party 

t h e  burden o f  compliance with t he  order  made upon the claim. The 

nature of  t h e  appl ioat ion now brought by the above named third and 



fourth respondents goes even fu r the r  a s  they do not claim contribution 

from the  p r t y  intended t o  be added but merely seek enforcement against  

t h a t  par ty  of a claim which t h e  appl icants ,  the  planning author i ty ,  

did not  and do no t  make a m i n s t  t h a t  p r t y .  The nature of  t h e  order  

sought does not  put it in the category of an implementation of the  

order mode. 

Section 27 of t he  Local Government (planning and ~evelopment)  

Act, 1976 is unusual i n  t h a t  i t  allows p r s o n s  who may have no in te rns t  

i n  a developnent t o  have recourse t o  t h e  cour ts  t o  enforce obligations 

imposed i n  t h e  public i n t e r e s t  on designated au tho r i t i e s  and pereons 

t o  ensure t h a t  a developnent be ca r r ied  out in conformity with 

planning pennission. But I do not th ink sec t ion  27 of t h e  1976 Act 

goes so  f a r  as t o  allow persons t o  c a l l  upon the  C o u r t  t o  c castme 

and enforce private contractual  arrangements between o the r  pa r t i e s  

which a r e  e n t i r e l y  c o l l a t e r a l  o r  merely a n c i l l a r y  t o  tho pemi t t ed  

deve lopen t .  An o d e r  pursuant t o  sub-section (2) of sect ion 27 

must spec i fy  in it w h a t  t h e  C o u r t  requires  the person designated i n  

the  order t o  do o r  t o  not do o r  t o  cease t o  do and auch matters should 

swear t o  be necessary t o  ensure t h a t  t h e  development be carried out  

i n  conformity with the pennission granted. I do not t h ink  t h a t  t h i e  



Court could s p e c i f y  tha  payment o f  a f i n e  o r  a penalty by a 

guarantor upon the de fau l t  of t h e  compliance wi th  the  planning 

permission by t h e  developer a s  something which ensums t h e  carrying 

ou t  of the developnent i n  conformity with the  permission granted. 

This  i o  p a r t i c u l a r l y  so when tho a p p l i c a n t s  themselves are held by 

t h e  Court liable t o  c a r r y  out t h e  developnent but without any 

guarantor f o r  t h e i r  de fau l t .  

Thia present  appl ica t ion by the  above-namad t h i r d  and fourth 

reapondenbin  t h e  t i t l e  hereof does not  come within the  range of 

a p p l i c a t i o n  author ised  by s e c t i o n  27 of t h e  1976 Act nor within  the  

procedures prescribed in the Rules of  Court and accordingly must be 

dismissed. 


