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SILVERHILL DEVELOPMUNT COMPANY LIMITED '§

Mo Cod
l g Applicant f
r -and- ;
]

r' AN BOHD PLEANALA f
' Respondent "

M

{ 4 Judgment delivercd by O'Hanlon J., the 16th dav of March, 1984,
;f On the 12th December, 1983, Mr. Justice Mchiahon granted conditional iﬁ
o
' ;‘g

orders of certiorari and mandamus on the application of the Applicant in

these proceedings, for the purpose of quashing a decision made by An Bord

Pleanala on the 13th October, 1983, refusing approval for the erection

3

of n hotel at Cregoduff and Silverhill, Co, Galway, and directing the i

Kt

{M Board to issue an approval or permission in accordance with the terams of {
Fn 3 the application made by the Applicant, unless cauge were shown to the i
Fl

}

rm contrary within the time specified in the said Order. ¥
o . !
t gt
The Applicant is the registered owner of the lands comprised in :“

Folio No, 56836 of the Register of Freeholds, County Galway. Up to the

year 1973 the area of the lands referred to in the said Folio was
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approximately 34 acres, but in that yenr a substantial part of the

holding, compricing several acres, was trmnsferred by the Applicant to

Connemara Golf Club Limited. The following are the circumstances which

led up to the said transfer.

An application had been made by or on behalf of the Applicant to

Galway County Council for outline planning permission to develop the

On the 5th February, 1973,
outiine permission was granted for the erection of the hotel, but subject

to u number of conditions, one of which required thant the 34 chalets and

recreational building should be omitted from the proposed development,
The Applicant thercupon disposed of that part of the lands on

which 1t hnd proposcd to erect the chalets and recreational building,

retaining the remainder of the said lands, Subsequently, an application

was made to Gulway County Council for approval of the erection of the

hotel premises on the retained land, in reliance upon the outline planning

permigsion which had been granted in 1973, A decision to grant such

approvanl issued on the 26th January, 1983, subject to certain conditions.
From thia decision an appenl was taken to An Bord Pleannla by An Taisce,

and this appeal was successful - the Board refusing approval on the 13th
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fﬁ October, 1983, for the reason sct out in the Schedule to its Order, which
{ e
read as follows:- =5
" g
t - “ 3
k The site shown in the application for approval does not correcspond
1 with that which was greanted outline permigsion in 1973 by Galway . %:
F1 County Council (reference 4273) and the application for approval i!
f ‘ is therefore invalid." a
4 : 1
: | T
r@ " The Applicant contends that An Bord Pleanals were mistaken in law ‘fé
- 4
7 in concluding that the application for approval had to relate to the same léi
‘[i
lands to which the outline permission related, and was invalid, having 3&
[ 3
; regard to the fact that it was made in respect of a smaller site than o
™ E |
l _% thnt comprised in the original application, Vf
Fﬂ  % In support of this contentlon particular reliance was placed on Efi
| 21 ! '.
Fw the provisions of the Permigsion Rejulztions contained {n S.I. No. 65 it
! . i
: £
5 Sy of 1977, Regulation 19(3) of which provides as follows:= i

.
\

\ "{3) An application for an approval consequent on an outline &
R permission may be related to a specified part only of the b
development for which an outlinc permission was granted and i
§ 13~ gseparate applications may be made in respect of other parts
3 ; ~ of the said development from time to timc."
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1 bave congldered the effect of this Repulation, and the various o

3

Y

™ R

| ? suthoritics to which 1 have been referrcd by Coungel for the parties, but ?

- ! ‘.

F“ E I have not found any decided case which appears to mc to have a direct i

1 g i

o % beuring on the problem which has to be reselved in the present case, ?

1 :

i

In Hamilton v. West Sussex County Council, (1958) 2

2 QB 286G, outline
™
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planning permission was granted for the erection of a cottage on a B
] L
B i
v ; farm which comprigsed approximately forty acres, and the plan accompanying i
| ?
the application appears to have shown the whole farm as the planning unit }
J ; ' i
|
: with the proposed site of the new cottuse indicated thereon, OQutline y{
Y ! i 2
] ) ﬁf;
L planning permission was granted at the sam: time for the conversion of .
o
: two old cottages (also shown on the plan) into one sound one. At a
.i ZV
] ) later stage the applicants applied for approval of plans for the building o
;
: of the new cottage on a site which was not that shown on the original :?
™ )I T
: plan, It was held that they were entitled to such approval and were not’ o
b obliged to submit a new application for permission, on the basis that the
AR
™ 5 YO e
L ’Q\\\f_' originaul application related to the entire farm as the planning unit, and
o) ., !
H g Y s
/'4 “-\" ' .
Fn : ﬁa; \Qaanot merely to that part upon which it was proposed to erpect the cottage. -k
N R S - i
; = ?;, 25 i3
~4 '3 This lends some support to the belief that the application for ;f
A P # L E
{w : *:7-/0’
o d planning approval should relate to the same planning unit as that to which ‘¥
! ; the original application for outline planning permission related, I have §
- "
' come to the conclusion that this is the corrcct approach to a planning -
'f ;

application and that An Bord Pleanala were correct in the decision they
1 reached in the present case that the applicuation for approval was

invalidnted becnuse 1t was made in respect of u different planning unit

from that which was the subject of the application for outline Planning
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permission.

With regard to Regulation 18(3) of the 1977 Regulations, I anm of
opinfon that this is designed to enable an applicant who has obtained
outline planning permission for the development of certain lands to
proceed piccemeal with such development if he thinks fit to do so, by
applying for approval in respect of different parts of the contemplated‘
development at different times. To avail of this provision, however, the
application for planning approval must on cuch successive occasion be made
in respect of the same originnl planning unit as shown on the site plan
lodgved in support of the application for outline planning permission.

It appears to me that the area of the planning unit - the lands on
which the development is to take place - must always be a material
consideration for the planning authority in reaching a decision whether to

grant or refuse permission. I1f an applicant, having obtained outline

Planning permission to develop land of a certain area, comes forward at
a later stage with a proposal to develop land of a diffcrent area this may
radically alter the attitude a planning authority should take to the

application in the interests of the proper planning and development of

the arca over which they exercise jurisdiction,

It seems to me to be
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contrary to the spirit and intention of the Acts that they should, in

such circumstances, find their hands tied by an outline permission

previously granted by them whon an application was made for permission

to develop a larger area of lund, If the applicant is no longer in a

position to make an application for development approval in respect of

the original planning unit, he should, in my opinion, be obliged to submit i

a fresh application for permission in respect of such part of the original

lands as he now wishes to develop.
In these circumstances 1t is unnecessary for me to deal with other

ol
interesting legal issues which were ralsed in argument during the hearing

of this case, concerning the impact of Scc. 2 of the Local Government
(Planning and Development) Act, 1982, on the outline permission granted

in 1973, and 1 propose to refuse to make absolute the conditional orders L

of certiorari and mandamus already referred to and the said conditional

i
orders will stand discharped,

R. J. O'Hanlon :

16th March, 1984,
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Note

Counsel for the Applicant:- Nial Fennelly, $C; Conor Maguire, BL
(instructed by John M. Ford & Son, Solicitors),

Coungel for the Respondent:- Brian MeSwiney, BL, (instructed by T,T.L.
Overend, McCarron & Gibbons, Solicitors).

Cases and Materials cited:-

E. M. Walsh - Planning and Development Law, p,4d0,

Burdle v, Sec, of State for the Environment, (1572) 3 AER 240,
Slough Estates v, Slough Borough Council {(No.2), (1971) AC 958.
Readymix Concrete Ltd, v, Dublin Co. Council, (Supreme Court, 3/7/1974).

Hamilton v, West Sussex Co. Council, (1958) 2 Qp 286,

Dublin Co, Council v, Jack Barris.

Dublin Co, Council v, Urennan & McGowan, (Supreme Ct., March 1984)
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