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THE HIGH COUXT 

7' 
P l a i n t i f f  

TLZE ~,IINISTSR FOR S~CIAL ~ L F A W  
R\1) ATTORNEY GXNERN. 

Defendants 

The p l a i n t i f f  i s  a married man who has been dese r t ed  by his wife. 

The couple have two sons, t h e  e l d e r  born on the  22nd November, 1962 and the  

younger on the  17th December, 1966. The p l a i n t i f f  is a Bus Dr ive r  and 
\ 

had been so employed by C . I . E .  f o r  t h e  l a s t  e i g h t  years .  He  has a take  home 

pay f o r  a f u l l  week's work varying between $80 and C90-50. His wife w a s  

employed most of t h e i r  married l i f e  and contributedfrom her  earnings to  the  

family f i n a n c i a l  pool. She l e f t  the  family home i n  July 1981 when the  

p l a i n t i f f  was aged 42, and has not  returned.  Following his wife 's  departure,  i 

, 
1 which i n  law amounted t o  dese r t ion ,  the  p l a i n t i f f  applied f o r  payments under i 
i 
? 

the  provisions of t h e  Soc ia l  Welfare (Consolidation) A c t  1981 as a deser ted  i 

: spouse. He w a s  refused upon the  ground t h a t  it was payable only t o  a deser ted  

! wife. 

The p l a i n t i f f  b r ings  the  present  proceedings f o r  a d e c l a r a t i o n  that the 

provisions o f  Chapter 13 of the  Soc ia l  iYelf a r e  (Consolidation) Act 1981 which 



- .  

d e a l  w<th deser ted  wi fe ' s  b e n e f i t  i s  repugnant t o  the  provisions of the  

Constutution and t h a t  Sect ion  195 of the  same A c t  which provides f o r  deserted 

wife 's allowance i s  s i m i l a r l y  repugnant t o  the  provis ions  of the  Const i tu t ion .  

Sect ion  100 of the  Act i s  a s '  follows: 

"(1) Subject  t o  t h i s  A c t ,  deser ted  wife ' s  b e n e f i t  s h a l l  be  payable t o  

a woman who - 
(a) has  been deser ted  by her  husband, 

(b)  i f  she i s  less than 40 years  of  age, has a t  least one 

q u a l i f i e d  ch i ld  r e s i d i n g  with her ,  

4 

( c )  s a t i s f i e s  the  con t r ibu t ion  condikions i n  Sect ion  101, 

and 

(d) s a t i s f i e s  such o t h e r  condi t ions  as may be prescribed." 

"(1) A dese r t ed  wi fe ' s  allowance s h a l l ,  sub jec t  t o  r egu la t ions ,  be paid 

t o  a woman - 
* 

(a) who has been deser ted  by her  husband, 

(b) who, i f  she i s  less than 40 years  of  age, has a t  l e a s t  

one q u a l i f i e d  c h i l d  r e s i d i n g  wi th  her ,  and 

(c) who s a t i s f i e s  the  condi t ions  as t o  means spec i f i ed  f o r  

t h e  purposes of t h i s  sub-sec t i o n  by regulat ions.  It 



These two separa te  provisions r e f l e c t  the  general  scheme of the Act 

which provides f o r  var ious  b e n e f i t s  i n  varying circumstances, payment of 

which is  dependent upon t h e  l e v e l  of insurance con t r ibu t ions  paid under 

the  A c t ;  and which provides a l s o  f o r  var ious  allowances, payment of which 

i s  dependent upon need, Benef i t s  and allowances a r e  mutually exclusive 

i n  the sense t h a t  a claimant t o  both o r  t o  more than one benef i t  o r  allowance 

may only rece ive  t h a t  which i s  the  most b e n e f i c i a l  t o  him o r  her.  The 

defendants  accept t h a t  i f  t he  p l a i n t i f f  was a woman and h i s  wife a  man the  

condi t ions  of Sect ion  100 would have been s a t i s f i e d  and he would have been 
* 

e n t i t l e d  t o  r ece ive  dese r t ed  wife t  s benef i t .  However: s ince  he i s  i n  

permanent employment he would no t  have q u a l i f i e d  f o r  deser ted  wife'  s allo~vance 

i n  any event. 

The p l a i n t i f f ' s  case  i s  simply put. He contends t h a t  t o  provide a 

s o c i a l  welfare payment f o r  a woman and not  f o r  a  man i n  similar circumstances i s  

invidious  d i sc r imina t ion  which makes the  re levant  s t a t u t o r y  provision inva l id  a s  

r being repugnant to  the  provis ions  of  t h e  Const i tu t ion .  He s p e c i f i e s  f o u r  

such provisions: A r t i c l e  40 (1); A r t i c l e  40 (3); A r t i c l e  41 and A r t i E l e  42. 
i 
I 

Article 40 (1) i s  a s  followvs: 

i 

"(1) A l l  c i t i z e n s  s h a l l ,  a s  human persons, be  hold equal before t h e  law. 

This  s h a l l  not  be held  t o  mean t h a t  the  S t a t e  s h a l l  not i n  its 

enactments have due regard t o  d i f fe rences  of capaci ty ,  physical  and 
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.- . 

moral, and of s o c i a l  function." 

I n  r e l a t i o n  t o  h i s  argument based upon A r t i c l e  40 ( I ) ,  t h e  p l a i n t i f f  relies 

upon the  decis ion  i n  d e  Burca v.Attornev General,  1976, 1 . R .  38. Several  

passages i n  t h e  judgment of \Valsh J. i n d i c a t e  the  app l i ca t ion  of t h i s  

c o n s t i t u t i o n a l  provis ion  t o  l e g i s l a t i o n  providing f o r  d i f f e r e n t  treatment 

f o r  men and women based y o n  t h e i r  d i f f e r e n t  sex. A t  page 71 he sa id :  

'*In my view, i t  i s  n o t  open t o  the  S t a t e  t o  d iscr iminate  i n  i t s  

enactments between the  persons who a r e  subjec t  t o  i t s  laws so le ly  

upon the ground of t h e  sex of those persons. I f  a reference  i s  t o  
1 

be made t o  t h e  sex of a person, then the  purpos2 of t h e  law t h a t  makes 

such d iscr iminat ion  should be t o  deal with some physical  o r  moral 

capaci ty  or s o c i a l  funct ion  t h a t  i s  re la t ed  exclus ively  o r  very l a rge ly  

t o  t h a t  sex  only." 

Dealing with physica l  or moral capacity he had s a i d  e a r l i e r  i n  the  aame 

passage: , 

"It would not  be competent f o r  the  Oireachtas t o  l e g i s l a t e  on the  b a s i s  

t h a t  women, by reason only of t h e i r  sex, a r e  physica l ly  o r  morally 
s 

incapable of serving and a c t i n g  a s   juror^.^ 

i 

On page 72, d e a l i n g  with d i f f e r e n c e s  i n  s o c i a l  func t ion ,  he sa id :  

*'To be of e i t h e r  sex, without more, is n o t  per  8e t o  have a s o c i a l  

func t ion  wi th in  t h e  meaning of A r t i c l e  40 of the Const i tu t ion .  To be 



an  a l ' ch i tec t  o r  a doctor ,  f o r  example, is t o  have a s o c i a l  function,  

b u t  the  func t ion  does n o t  depend upon t h e  sex  of the  person exerc i s ing  

t h e  profession. Clearxy some s o c i a l  funct ions  must necessar i ly  

depend upon sex, such a s  motherhood or fatherhood. I n  the  proper 

context ,  due recogni t ion  may a l s o  be given by the law t o  t h e  f a c t  t h a t  

c e r t a i n  s o c i a l  func t ions  a r e  more usua l ly  performed by one sex r a t h e r  

than by t h e  o ther .  The essent ia l  test i n  each such case i s  t h e  function 

and not  the  sex of t h e  functionary." 

I n  r e l a t i o n  t o  Ar.ticle 40 (3) he submits t h a t  h i s  property r i g h t s  have 
4 

been adversely a f f e c t e d  i n  t h a t  t ax  b e n e f i t s  which arc? ava i l ab le  t o  a 

.deserted wife i n  r e spec t  of deser ted  wife ' s  b e n e f i t  are not  a v a i l a b l e  t o  him. 

This  however i s  t h e  same as saying t h a t  h i s  l o s s  as a r e s u l t  of being 

excluded from dese r t ed  wife ' s  b e n e f i t  is no t  only the  value of the  b e n e f i t  but  

the  add i t iona l  value of t h e  r i g h t s  which accrue t o  wive8 i n  r e c e i p t  of such 

benef i t .  Such a n  argument does not  advance h i s  case. . 
A r t i c l e s  41 and 42 r e l a t e  t o  the family. They preclude l e g i s l a t i o n  

which i s  a n  a t t a c k  on t h e  family e i t h e r  as a n a t u r a l  primary and fundamental 
i 

u n i t  group d soc ie ty  o r  as the primary and n a t u r a l  educator  of the  chi ld .  

b 

, The f a i l u r e  t o  provide b e n e f i t  t o  a dese r t ed  husband i s  not  per  s e  an a t t a c k  

on the  family,  s i n c e  t h e  family has al ready been broken up by the  dese r t ion  



of t h e  w i f e .  I t  c i n n o t  be Suggested t h a t  t o  make provis ion  f o r .  t h e  husband 

i n  such circumstances would i n  any way cause  t h e  p a r t i e s  t o  come toge the r  

asin. Undoubtedly t h e  f a i l u r e  t o  provide b e n e f i t  f o r  a  dese r t ed  husband 

when i n  the  same circumstances b e n e f i t .  i s  provided f o r  a d e s e r t e d  wi fe  means 

d i f f e r e n t  t rea tment  n o t  only f o r  a dese r t ed  husband as opposed t o  a 

d e s e r t e d  wife  b u t  a l s o  t o  the  family compris ing a d e s e r t e d  husband and h i s  

c h i l d r e n  a s  opposed t o  t h e  family comprising a d e s e r t e d  wife  and h e r  ch i ld ren .  

Nevertheless ,  i f  t h i s  d i f f e r e n t  t rea tment  is  not  repugnant t o  the  provis ions  

of A r t i c l e  40 (1). then  as a matter of c o n s t r u c t i o n  it cannot  be  repugnant t o  
9 

e i t h e r  Ar t i c l e s  41 o r  42 s i n c e  the ' reasoning  which per6its the  d i s c r i m i n a t i o n  

f o r  t h e  purpose of  Article 40 (1) must a l s o  permit  its r e s u l t a n t  e f f e c t  on 

t h e  f a n i l y .  The r e a l i t y  of the p r e s e n t  c a s e  i s  whether o r  n o t  a provis ion  

f o r  the  b e n e f i t  of a wife i n  c e r t a i n  circumstances when a husband i n  t h e  same 

.c i rcumstances  i s  n o t  s o  provided f o r  is  a n  inv id ious  d i s c r i m i n a t i o n  wi th in  

t h e  meaning of A r t i c l e  40 (1) t h a t  a l l  c i t i z e n s  shall, a s  human persons,  be 

: h e l d  equal  be fo re  t h e  l a w .  

I n  answer t o  t he  p l a i n t i f  i t s  case  the  defendants  have made t h r e e  submissions: - 
i 

1. t h a t  a l e g 3 s l a t i v e  provis ion  which g ives  e f f e c t  t o  a c o n d i t i o n a l  
i 

guarantee  cannot  be impugned; 

2. t h a t  where d i s c r i m i n a t i o n  i s  a l l e g e d  t h e  e n t i r e  of the l e g i s l a t i o n  



must be co'nsidered; and 

3. that d i sc r imina t ion  even on sex alone  i s  permissible provided t h a t  

the re  is  a r a t i o n a l  b a s i s  f o r  it. 

I 

I n  support of h i s  f i r s t  submission Counsel f o r  the  defendants r e l i e d  upon 

the  recen t  dec i s ion  of the  Supreme Court i n  OtBrien v .Stout t  de l ivered  on the 
, 

28th day of January, 1984. I n  t h a t  case  t h e  i s s u e  was whether o r  not c e r t a i n  

provisions of the  Succession Act dea l ing  with i n t e s t a c y  w e r e  va l id  having 

regard t o  the  provis ions  of  the Const i tu t ion  i n  t h a t  they excluded from 

succession persons who a r e  i l l e g i t i m a t e .  The judgment of t h e  Court was given 
9 

by \Yalsh J. A t  page 16 he sa id :  ' 
\ 

"It cannot be contested t h a t  a person born ou t s ide  marria- is, as a 

human person, equal t o  one born wi t lun  marriage." 

Again a t  page 19 he sa id :  

"In the  p resen t  case  no ques t ion  a r i s e s  of any d i f fe rence  of physical  

o r  moral capacity.  Neither  i s  the re  any ques t ion  of a s o c i a l  function 
P 

. of the  defendant  a r i s i n g  from her  i l l e g i t i m a c y  . " 

. I t  i s  accordingly c l e a r  t h a t  t h e  Court held that t h e r e  was n discr iminat ion  
i 
9 

aga ins t  t h e  p l a i n t i f f  on t h e  b a s i s  of he r  i l l e g i t i m a c y  which was repugnant 

. t o  the  provisions of Ar t i c l e  40 (1). The defendant submitted nevertheless 

t h a t  the  d i sc r imina t ion  was j u s t i f i a b l e  having regard t o  the provisions of 



~ r t i c l ~  41 ( I ) .  Sub-paragraph 2 of t h i s  provision provides tha t :  

"The .State,  therefore ,  guarantees t o  p ro tec t  the  family i n  i ts  

Cons t i tu t ion  and a u t h o r i t y ,  a s  a necessary b a s i s  of s o c i a l  order  and 

a s  indispensable t o  t h e  welfare of the n a t i o n  .and t h e  State." 

The family i n  t h i s  context  is the  family based upon marriage. A t  page 22 

Walsh J. said:- 

"The e s s e n t i a l  ques t ion  i s  whet her  i n  recogni s i n g  the undoubted s o c i a l  

funct ion  of the  family t h e  v a l i d i t y  of a l a w  designed t o  p r o t e c t  t h e  

family depends upon compliance with the  proviso t o  Article 40, Sect ion  1, 
* 

i n so fa r  as it d i s t ingu i shes ,  i n  ques t ions  of inte 's tate  succession, between 

those born i n s i d e  marriage and those  born ou t s ide  marriage. Does the  

l a w  aimed a t  maintaining the  primacy of the  family as the  fundamental 

u n i t  group of soc ie ty  r e q u i r e  t o  come wi th in  t h e  words of the  proviso 

t o  be val id?  The Court i s  of opinion t h a t  it does not." 

Having considered earlier dec i s ions  of  t h e  Court he concluded a t  page 25: 

"Thus it may be seen from decis ions  of t h i s  Court r e fe r red  t o  above t h a t  

the ob jec t  i n  the  na ture  of the l e g i s l a t i o n  concerned must be . t aken  i n t o  

account and the d i s t i n c t i o n s  o r  d i sc r imina t ions  which i t  c r e a t e s  must 

not  be un jus t  o r  unreasonable o r  a r b i t r a r y  and must, of course,  be 

r e l evan t  t o  the l e g i  s l a t i o n  i n  quest ion.  Leg i s l a t ion  which d i f f e r e n t i a t e s  



c i t i z e n s  o r  which d iscr iminates  b5tween t!!em does not need 

t o  be j u s t i f i e d  under the proviso i f  j u s t i f i c n t i o n  f o r  it  

can be found i n  otha r provis ions  of the  Const i tu t ion .  

Leg i s l a t ion  which i s  un jus t ,  unreasonable o r  a r b i t r a r y  cannot 

be j u s t i f i e d  under any provision of t h e  Const i tu t ion .  Inversely,  

i f  l e g i s l a t i o n  can be j u s t i f i e d  under one o r  more A r t i c l e s  

of the  Cons t i tu t ion ,  when read with a l l  t h e  o t h e r s ,  i t  

cannot be held  to be un jus t  wi th in  t h e  meaning of any 

* 
Article: see  t h e  decis ion  of t h i s  Court i n  Dreher v. I r i s h  

\ 

Land Connission and the  Attorney General 1st July, 1983 

unreported and a l s o  Quinns Supermarket v Attorney General 

a t  page 24." 

The essence of the  defendants1 second submission is t h a t  

the re  a r e  o t h e r  provis ions  of t h e  Socia l  iye l fare  Code of which 

the  p l a i n t i f f  could have ava i l ed  and which were s i m i l a r  i n  

amount. I do not  accept  t h i s  submission. I t  i s  no 

answer t o  a charge of d iscr iminat ion  t h a t  the  person claiming t o  be 

discriminated a;rdinst i s  t r ea ted  equal ly  a s  well o r  even b e t t e r  under a  



. lo .  . 
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d i f f e r e n t  s e c t i o n  of t h e  same code. The ques t ion  i s  whether persons i n  the  

same p o s i t i o n  a r e  t r e a t e d  a l i k e  i n  t he  same circumstances.  

I n  support  of h i s  f i n a l  submission Counsel f o r  t h e  defendants  r e l i e d  

upon passages i n  t h e  judgment i n  D i l l a n e  v. Ire1,-uxl, and the  Attorney General,  

a n  unreported d e c i s i o n  of t h e  Supreme Court d e l i v e r e d  on the  31st Ju ly ,  1980. 

I n  t h a t  case t h e  p rov i s ion  which w a s  being a t t acked  was Rule 67 of t h e  D i s t r i c t  
- .  

Court  Rules 1948. Th i s  r u l e  provided, i n t e r  a l ia ,  t h a t  t h e  Court could not  

award c o s t s  a g a i n s t  a member of t h e  Garda ~ i o c h & n a  a c t i n g  i n  d i scha rge  of h i s  

d u t i e s  as a p o l i c e  o f f i c e r .  The judgment of t h e  Cour t  was d e l i v e r e d  by Henchy J 

I 

Deal ing  wi th  t h e  p a r t  of t he  r u l e  .which r e l a t e d  to t h e  o f f i c e r  a c t i n g  i n  

d i scha rge  of h i s  d u t i e s  as a p o l i c e  o f f i c e r  Henchy J. s a i d  a t  page 4: 

"I t  is  t h e  l a t t e r  requirement  f o r  immunity from c o s t s  o r  w i tnes ses  

expenses t h a t ,  i n  my opinion,  provides  a v a l i d  c o n s t i t u t i o n a l  

j u s t i f i c a t i o n ,  on  the  ground of s o c i a l  f u n c t i o n ,  f o r  t h e  d i sc r imina t ion  

complained of between one kind of common informer and another .  " . 
L a t e r  i n  the  same passage he sa id :  

"The Cour t s  w i l l  n o t  condemn such d i s c r i m i n a t i o n  a s  be ing  i n  breach of 

i 

A r t i c l e  40, Sec t ion  1, i f  i t  i s  n o t  a r b i t r a r y ,  o r  c a p r i c i o u s ,  o r  otherwise 

not  reasonably capable ,  when o b j e c t i v e l y  viewed i n  t h e  l i g h t  of the  

s o c i a l  f u n c t i o n  involved,  of suppor t ing  t h e  s e l e c t i o n  o r  c l a s s i f i c a t i o n  



complained o f .  li 

And aga in  l a t e r  i n  t h e  same passage: 

ll\'/hether the  Cour t s  support  o r  approve of t h a t  d i s t i n c t i o n  i s  

i r r e l e v a n t :  w h a t  m a t t e r s  i s  whether i t  could reasonably have been 

a r r i v e d  a t  as a ma t t e r  of po l icy  by those  to whom tho e l e c t e d  

r e p r e s e n t a t i v e s  of the p e o l ~ l e  de lega ted  t h e  power of l a y i n g  down t h e  

p r i n c i p l e s  from which c o s t s  are t o  be awarded." 

Fu r the r  i n  t h e  same judgnent t h e r e  i s  suppor t  f o r  t h e  defendants '  f i r s t  

submission d e a l i n g  w i t h  t he  submission t h a t  t h e  rule w a s  a n  u n j u s t  a t t a c k  
1 

upon t h e  proper ty  r i g h t s  of a succes s fu l  defendant .  kenchy J. s a i d  a t  page 9: 

Wha t  happened when t h e  p l a i n t i f f  was denied  h i s  c o s t s  under t h e  r u l e  

was c a t e g o r i c a l l y  permi t ted  by Article 40, Sec t ion  1, s o  it cannot be 

p a r t  of t h e  i n j u s t i c e  which A r t i c l e  40, S e c t i o n  3, sub-sect ion 2, was 

designed t o  prevent .  

A number o i  American c a s e s  have been c i t e d  by, both p a r t i e s  i n  suppor t  of 

: t h e i r  arguments. The expres s ion  " r a t i o n a l  b a s i s w  i s  one taken by Counsel 

. f o r  t h e  defendants  from such cases .  I n  D a n d r i d ~  v Williams 397 U.S. 471, 
I 

t h e  a t t a c k  was a g a i n s t  a Maryland S o c i a l  Welfare Regulat ion which provided f o r  

s o c i a l  wel fa re  payments t o  f a m i l i e s  i n  accordance with an  a sce r t a ined  s tandard 

of need but  neve r the l e s s  s u b j e c t  t o  a n  upper l i m i t  on t h e  t o t a l  amount which 
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any one 'family c o u l d .  rece ive .  The o f f  e c t  o f  t he  r e g u l a t i o n  was t h a t  

while  small  f a m i l i e s  rece ived  payments s u f f i c i e n t  t o  meet t h e i r  needs larger 

f a m i l i e s  d i d  n o t  always do  so. I t  was submitted t h a t  t h i s  w a s  an  improper 

d i sc r imina t ion  a g a i n s t  l a r g e r '  f a m i l i e s  and offended t h e  Equal P r o t e c t i o n  Clause 

of t h e  Cons t i t u t ion .  I n  support  of t h e  r e g u l a t i o n  i t  ws argued t h a t  i t  

w a s  j u s t i f i e d  i n  terms of l e g i t i m a t e  S t a t e  i n t e r e s t s  i n  t h a t ,  i n t e r  a l i a ,  it 

maintained an  e q u i t a b l e  balance i n  economic s t a t u s  as between wel fare  f a m i l i e s  

and those  supported by a wage e a r n e r ,  and a l l o c a t e d  pub l i c  funds i n  such a 

way as f u l l y  &o meet t h e  needs of the  largest number of  fami l ies .  The 

8 

r e g u l a t i o n  tvas upheld. S twear t  J. del.i.vdng t h e  opinion of t h e  Court  s a id  a t  

page 486: 

"But t h e  Equal P r o t e c t i o n  Clause does  not  r e q u i r e  t h a t  a State n u s t  

choose between a t t a c k i n g  every aspect of a problem o r  no t  a t t a c k i n g  the 

problem a t  a l l .  ... I t  i s  enough t h a t  t he  S t a t e ' s  a c t i o n  be r a t i o n a l l y  

based and f r e c  from i n v i d i o u s  d i  s c r i n i n a t i o n .  " . 

r I n  Mathews v d e  Cas t ro ,  429 U.S. 181, t h e  r e g u l a t i o n  impugned was one 

which made p rov i s ion  f o r  a marr ied woman wi th  a minor o r  o t h e r  dependant 
8 . 

c h i l d  i n  h e r  c a r e  i n  t h e  even t  of her  husband r e t i r i n g  or becominz d i sab led ,  

i 

. b u t  d i d  n o t  make such p rov i s ion  f o r  a d i v ~ r c c d  woman i n  similar c i r c m s t a n c c s  

, u n l e s s  she  was ove r  t h e  age of 63. The Court  accepted t h a t  the  primary 

r 
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o b j e c t i v e  of the  r e g d a t i o n  was t o  provide workers and t h e i r  f a m i l i e s  w i t h  

bas i c  p ro t ec t ion  a z a i n s t  hardships  c r e a t e d  by t h e  l o s s  of earn ings  due t o  

i l l n e s s  o r  o ld  age, and t h a t  i t  was c o n s i s t e n t  w i th  t h i s  a i m  t o  g ive  married 

womn the  p a r t i c u l a r  b e n e f i t  and r a t i o n a l  t o  assume t h a t  divorced husbands 

and wives depend less on each  o t h e r  f o r  f i n a n c i a l  and o t h e r  support  than d o  

cst lples  who s t a y  marr ied. ,  The b a s i s  upon which - -. t h e  Court  a c t e d  was s e t  ou t  

i n  t h e  judgment of Stewmrt J. a t  page 185 as fo l lows:  

"The bas i c  p r i n c i p l e  t h a t  must govern a n  assessment  of any c o n s t i t u t i o n a l  

cha l lenge  t o  a law prov id ing  f o r  governmental payments of monetary 
8 

b e n e f i t s  i s  w e l l  es tab l i shed:  Governmental dec2sions t o  spend money 

t o  improve t h e  gene ra l  pub l i c  wel fare  i n  one way and not  another  a r e  

not  confided t o  t h e  cou r t s .  The d i s c r e t i o n  belongs t o  congress ,  

un le s s  t h e  choice  i s  c l e a r l y  wrong, a d i s p l a y  of a r b i t r a r y  power, 

not  a n  e x e r c i s e  of  judgment.. . . I n  e n a c t i n g  l e g i s l a t i o n  of t h i s  kind 

a government does  no t  deny equal  p r o t e c t i o n  ye re ly  because t h e  

c l a s s i f i c a t i o n s  made by i t s  l a w s  are imperfect .  If the  c l a s s i f i c a t i o n  

has  some " reasonable  basis" ,  it does n o t  offend t h e  C o n s t i t u t i o n  simply 
i . 

because t h e  c l a s s i f i c a t i o n  i s  not made with mathematical n i c e t y  o r  

L 

because i n  p r a c t i c e  it r e s u l t s  i n  sonc i nequa l i t y . "  

In a number of cases relied upon by tlx phintiff howver t h e  Court he ld  t h a t  t h ~  
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d i  sc r imiha t ion  was e n t i r e l y  sex o r i e n t a  tad and i n  t hose  circumstances held  t h e  

l e g l i s l a t i o n  t o  be i n v i d i o u s  d incr in innt i .on  and dec lared  i t  t o  be i n v a l i d .  I n  

F ron t i e r0  v nichnrdson -111 U.S. 677, the  rc ,ulat ion which was being impugned 

w a s  one under which t h e  spouse of a  male o f f i c e r  i n  t h e  armed f o r c s ~  was t r o a t d  

as a dependant whereas t h e  spouse of a  female o f f i c e r  was n o t  s o  t r e a t e d  un le s s  

the requi red  l e v e l  of dependency was e s t a b l i s h e d .  I t  was submit ted t h a t  

t h e  r u l e  w a s  in t roduced  f o r  admin i s t r a t i ve  convenience s i n c e  i n  gene ra l  spouses 

of male o f f i c e r s  were s o  dependent while spouses of female o f f i c e r s  were not .  

T h i s  w a s  n o t  regarded as a s u f f i c i e n t  excuse f o r  **d i s s imi l a r  t rea tment  f o r  
I 

men and women who a r e  ... s i m i l a r l y  s i t u a t s d . "  I n  \Veihbcrger v Wiesenfeld 

420 U.S. 636, the prov i s ions  of t h e  s o c i a l  s e c u r i t y  code made p rov i s ion  f o r  

b e n e f i t  on dea th  i n  t h e  c a s e  of a man f o r  the  deceased 's  widow and minor 

c h i l d r e n ,  b u t  i n  t h e  c a s e  of a woman only f o r  h e r  minor ch i ld ren .  The Court 

took t h e  view t h a t  t h e  reason  f o r  the d i sc r imina t ion  was a g e n e r a l i s a t i o n  t h a t  

wives a r e  normally dependent upon t h e i r  husbands whereas husbands are not  . 
normally dependent upon t h e i r  wives, which i t  found t o  be unacceptable.  

Brennan J. who d e l i v e r e d  t h e  opin ion  of t h e  Cour t  said a t  page 645: 

t 

'The s e c t i o n  c l e a r l y  ope ra t e s ,  a s  d i d  t h e  s t a t u t e s  i nva l ida t ed  by o u r  

i 

j u d p z n t  i n  F r c n t i e r o ,  t o  d e p r i v e  women of p r o t e c t i o n  f o r  t h e i r  f a m i l i e s  

which men r ece ive  as a  r e s u l t  of t h e i r  employment. Indeed, the 



c l a s s i f i c a t i o n  here  i s  i n  some ways more pernicious. F i r s t ,  it was 

open t o  the se rv ice  woman under the  s t a t u t e s ' i n v a l i d a t e d  i n  Front iero  

t o  prove t h a t  her  husband was i n  f a c t  dependent upon her. Here, 

Stephen Wiesenfeld was not given, the  opportunity t o  show, as may w e l l  

have been the  case ,  t h a t  he was dependent upon h i s  wife f o r  h i s  support, 

or t h a t ,  had h i s  wife l i v e d ,  she would have remained a t  work while he 
. -. 

took over care  of the  chi ld .  Second, i n  t h i s  case  s o c i a l  s e c u r i t y  

taxes were deducted from Paula ' s  s a l a r y  dur ing  the  years  i n  which she 

worked. Thus, she not  only f a i l e d  t o  receive f o r  her  family the  same 

protec t ion  which a s i m i l a r l y  s i t u a t e d  male work& would have received,  

but  she a l s o  was deprived of a  por t ion  of he r  'own earnings i n  order  t o  

con t r ibu te  t o  t h e  fund o u t  of which b e n e f i t s  would be paid to others .  

Since the  Cons t i tu t ion  f o r b i d s  t h e  gender-based d i f f e r e n t i a t i o n  premised 

upon assumptions as t o  dependency made i n  the  s t a t u t e s  before  us  

i n  F ron t i e ro ,  t h e  Cons t i tu t ion  a l s o  f o r b i d s  the  gender-based 

d i f f e r e n t i a t i o n  t h a t  r e s u l t s  i n  t h e  e f f o r t s  of female workers required 

t o  pay s o c i a l  s e c u r i t y  taxes  producing less protec t ion  f o r  t h e i r  fani l i e s  

than i s  produced by the  e f f o r t s  of men." 

In two l a t e r  casus,  Cal i fano v. Goldfarb 430 U .S. 199 and Califano v. :Yeastcot 
/ 

443 U.S. 76, the  Court asin re joc tcd  t h e  assumption t h a t  the husband would 



be the  breadwinner as be ing  a d i s c r i n i n a t i o n  based upon sex. I n  the  former 

ca se ,  the  provis ion  aiiich was dec l a red  i n v a l i d  was one whereby s o c i a l  wel fa re  

b e n e f i t s  based on the  e a r n i n s  of a deceased husband were payable t o  h i s  

widow r e g a r d l e s s  of  dependency whereas such b e n e f i t s  based on the  earn ings  

of a deceased wi fe  were payable t o  her  widower only i f  he was r e c e i v i n g  a t  

, l e a s t  ha l f  h i s  suppor t  from her .  I n  tk l a t e r  case  the  r egu la t ion  which was 
. - 

impugned was one whereby the  s o c i a l  wel fa re  payments were provided f o r  

dependant c h i l d r e n  on  t h e  unemployment of t h e i r  f a t h e r  b u t  no t  upon t h e  

unemployment of t h e i r  mother. 
' 

I t  is i n v i t i n g  t o  seek t o  dec ide  t h e  p re sen t  c a s e  'upon t h e  b a s i s  of the  

p r i n c i p l e s  e s t a b l i s h e d  i n  these American cases. Nevertheless ,  t hey  w e r e  

decided upon a d i f f e r e n t  C o n s t i t u t i o n  and on  t h e  b a s i s  of a d i f f e r e n t  

c o n s t i t u t i o n a l  ju r i sprudence .  The p re sen t  case must be decided upon the 

b a s i s  of t h e  fundamental p r i n c i p l e s  enuncia ted  i n  t h e  c a s e s  t o  which I have 

~ e f e r r e d  from o u r  own jur i sprudence .  . 
Each of the  judgments t o  which I have r e f e r r e d  r e p r e s e n t s  a d i s t i n c t  and 

. d i f f e r e n t  l e g a l  r e s u l t .  The judgment of Henchy J. i n  D i l l a n e  v. I r e l a n d  and 
I 

t h e  Attorney General  r e p r e s e n t s  a c a s e  where d i s c r i m i n a t i o n  wi th in  the  meaning 

of A r t i c l e  40 (1) i s  j u s t i f i e d  by t h e  proviso  t o  t h a t  sub-section. The 

judgment of Wnlvh J. i n  O'Brien v. S t o u t t  r ep re sen t s  a c a s e  where such 



d i s c r i m i a a t i o n  i s  not' so j u s t i f i e d  bu t  i s  j u s t i f i e d  by a d i f f e r e n t  

c o n s t i t u t i o n a l  provis ion .  F i n a l l y ,  t h e  judgment of Yialsh J. i n  d e  Burca v  

Attorney General r e p r ~ s e n t s  a c a s e  where the re  is no j u s t i f i c a t i o n  f o r  such 

d i sc r imina t ion  e i t h e r  i n  t h e  sub-sect ion i t s e l f  o r  i n  any o t h e r  provis ions  of 

t h e  Cons t i tu t ion .  The q u e s t i o n  f o r  d e t e r n i n a t i o n  is ,  wi th in  which of t hese  

c a t e g o r i e s  docs t h e  p re sen t  ca se  f a l l ?  

Tke evidence adduced on behalf  of t h e  defendants  i n d i c a t e s  t h a t  t h e  

s e c t i o n s  tvhich are impugned were o r i g i n a l l y  enacted t o  meet what was then  a n  

i n c r e a s i n g  problem af wives b e i n g  deso r t ed  by t h e i r  husbands and be ing  l e f t  
9 

without  proper provis ion .  S i m i l a r  provis ion  w a s  n o t  mbde f o r  husbands 

because t h e  d e s e r t i o n  of husbands by t h e i r  wives was no t  caus ing  any problem 

which requi red  t o  be reso lved .  

The defendants  r e l y  upon the  p rov i s ions  of A r t i c l e  41 (2) of t h e  

C o n s t i t u t i o n  as j u s t i c a t i o n  f o r  t h e  p rov i s ions  i n  favour  of dese r t ed  wives 

and t h e  absence of t h e  sane p rov i s ions  i n  favour of d e s e r t e d  husbands. , 

: A r t i c l e  41 ( 2 )  p rovides  a s  fol1owvs:- 

"(1) I n  p a r t i c a l a r ,  t h e  S t a t e  rccognises  by her  l i f e  wi th in  t h e  home, 
$ 

a woman zivas t o  the S t a t e  a suppor t  without  which t h e  conlnon ,mod 

cannot be nc!iievcd. 

( 2 )  The S t a t e ,  s h a l l ,  t h e r e f o r e ,  endeavour t o  ensure t h a t  mothers s h a l l  



not  be obl iged  by economic ncctrss i ty  t o  engage i n  labour  t o  t he  

negloc t  of t h e i r  d u t i e s  i n  tile home." 

The defnndnnts contend that t h e s e  p rov i s ions  e s t a b l i s h  e i t h e r  t h a t  such 

p rov i s ions  themselves j u s t i f y  t h e  d i sc r imina t ion  o r  alternatively t h a t  the  

e x i s t e n c e  of such p rov i s ion  e n t i t l e s  t h e  Oireacbtas  as a mat te r  oP pol icy  to  

regard d e s e r t e d  wives as having a d i f f e r e n t  s o c i a l  f u n c t i o n  from d e s e r t e d  

husbands. The p l a i n t i f f  on t h e  o t h c r  hand contends t h a t  t o  d i s t i n g u i s h  between 

dese r t ed  spouses on  t h e  ground of t h e i r  sex i s  a r b i t r a r y  and u n j u s t i f i e d  by 

any provis ion  of t h e  C o n s t i t u t i o n  and i s  i r r e l e v a n t  t o  the  na tu re  of t h e  
9 

\ 

l e g i s l a t i o n  be ing  cons idered .  

Deserted wives e n t i t l e d  t o  r ece ive  e i t h e r  b e n e f i t  under Sec t ion  100 o r  

allowance under S e c t i o n  195 are ef  f o c t i v c l y  d iv ided  i n t o  th ree  ca t egor i e s .  

Those under t h e  age of 40 yea r s  who do n o t  have a q u a l i f i e d  c h i l d  r e s i d i n g  

wi th  them; those  unc\cr t h a t  agc  who do; and those  over  t h a t  age whether o r  

no t  they have such a c h i l d  r e s i d i n g  with them. The f i r s t  ca tegory  are no t  

e l i g i b l e  t o  r ece ive  e i t h e r  dese r t ed  w i f e ' s  b e n e f i t  o r  d e s e r t e d  wife ' s  allowance 

wi~arens thc  l a t t e r  two c a t e g o r i e s  arc. I s  i t  u n j u s t ,  unreasonable o r  
I 

a r b i t r a r y  to excluclc men from tho  c a t e m r i e s  which a r e  e n t i t l e d  t o  such paynents 

o r  is  i t  a d i s c r i m i n a t i o n  w!tich could rcasonabiy have been a r r i v e d  a t  as a 

ma t t e r  o f  pol icy  by tile Ci reachtas?  Having rebmrd t o  t h e  provis ions  of 



A r t i c l e  '41 (21, it docs not  seen t o  m e  t h a t  as a ma t t e r  of po l icy  i t  would be 

unreasonable,  u n j u s t  o r  a r b i t r a r y  f o r  t h e  Gireachtas  t o  p r o t e c t  f i n a n c i a l l y  

dese r t ed  wives who a r e  mothers who have d e p e n d a t  c h i l d r e n  r e s i d i n g  with then 

o r  t o  recognise t h a t  mothers who have had to care f o r  c h i l d r e n  w i l l  have l o s t  

;L ~ L $  ""L-t( 
o u t  i n  t h e  labour  marLet and s o  a r e  l i k l e y  t o  need s i m i l a r  p r o t e c t i o  ?! 

s i n c e  i n  e f f e c t  1 t a k e  the  view t h a t  t h e  l e g i s l a t i o n  impugned i n s o f a r  a s  

it a f f e c t s  tile p l a i n t i f f  i s  w i t h i n  the  proviso  t o  A r t i c l e  40 (1) of the  

Cons t i t u t ion ,  i t  followvs t h a t  the  p l a i n t i f f  i s  n o t  e n t i t l e d  t o  t h e  r e l i e f  which 

he seeks.  


