g Ml Ml

T3 T3 3 T3 T3 T3 T3 Tl 3

3

T3

3

|

,/). AP L gesH
- 1934 No. 484 S.S.

.

%]
-—
O
(¥
—

I o MampIR ¢ PHE COURTS (SU¥PLIMENTAL PRCVISIONS) AC

TyE DIXSCTCR CX PUBLIC PRCIZCUTICIE

COIPLATIAL
AlD
ROMNIS WALSE
DERZIDANT

+ o Mr, Justice Gapnon, delivered the 28+h Novenmbher, 1334,

Judzzent

~

District Jusiice Dunleavy sitfing in the District Court arez ol
Wicklow on the 6%th o2 March, 1984 heerd a complaint laid egainstv the
defendant Rornie Walsh by the Director of Public Prosecuiions
charging him with an offence conirary to section 49 (2) end (4) (2)
of the Road Treffic Act 1961 a5 azendeé by section 10 of the Road

f-2®ic (Amerdment) Act 1978. Having dismissed the complaint the

Justice stated a case Zor the opinion of this Ce u-t on the

District
juestion, as stated ther ein,whether he was rigat in law in diszissin
the complzins. The particulars ol the olfezce as set out in tinc

charze were tnat the defendant -

"on the 7th October, 1933 at Rathmore, Asblord, Co. Wicklow
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n.yithin the Court areca and district aforesaid did drive 2 .

mechanically propelled venicle, to wit, 2 motor car registered

nusbers B3I 608 in a2 pudbiic place while thszre was present in

™
your body a quantity o?f alcohol beirng such that within taree

m
hours after so driving the conceatration of 2lcohol in your

Lo
blood exceeded a conceniration of 100 milligrams of alcohol |
per 100 millilitres of blood contrary to section 49 (2) and
(4) (a) of the Road Traffic Act 1961 as inserted by section 10 |

o

Rozd Traffic (Amendment) Act 1578.7

It appears from the fazcts set out in the case stated as baving e

been proved or admitted

that Garda Declan HcCarthy on tke night in

~y
question stopped the defendani's motor car, the driving oZf wnich he

™
had besn observing end, because oI the opinion he formed, requested

the defendant to submit to a2 breath tast which proved positiva. He

arrested the defendant

requirad him to give a

~mn

under section 49 of tae Rozd Traiiic Act 1961 ¢
-~

blood sample for analysis. Phe defendant

gave the blood sample whick was taien by Dr. Byrze Dbul declinad

take thz duplicate saaple oZfered 1o bim, Tne samples were seat t7

the Medical Buresau for

certificate and the Bu

Road Safety the next day arnd ths doctor's ™

reau's certificate thereon ware produceé in -
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Court and showed a concentrat*gn of alcoh?l in the blood in excess
of the sitatutory lioit. The case stafed says that Gaxrda Mclariny
was not cross-exazined and deces not show thot any evidence was
offered by or on behall of the defendant. The course of the
proceedings beZore the District Justice which followed the end of
the evidence are sei out in peragraphs 2 (g) end (h) of the case
stated as follows:-

w(z) My, John Jay, solicitor, appeaiing for the defendant zpplied
for 2 dirzction on tece grounds that the defendant did rot
receive a copy o2 the Medical Bureau certificate in
accordance with section 22 (3). The prosecuting Garda

Superinterdent Thomas Neagle handed into me a registersd

envelope eddressed to the defendant with a copy of the

Bureau cexrtiZicate in it. This envelope (and ceriificate

which are annexed hereto is marked "notl collected" by

which I undersiocod that there was no one available in the

house when a postal oficial called, thzi a2 notice to this

effect was left, bui no one came to the Post 022ice to

collect ix. As a result the said envelope and contanis

were returned to the Bureau,
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"(n) I enguired of the Superintendent if any efZort hzd beex
wzde by tke p:osecution to have the copy certificate hazded
to or forwmaried to the deZendant. I was iaforned thzt noe ™

effort was made, that there was no obligatica exd that the

provisions of section 22 (3) had bsen complied with."

]
Phe Disgirict Justice sets out in the case stated his deteraination in
tee followingz manner:-
~
W foraed the opinion that this was not sufiicient, that the
prosecution should have rmede some effort to effect delivery ol
tne ceriificaiz and accordingly I disaissed the suzmors.®
0y . ¥ N Lais]
The question submitied in the case stated to this Court is: "iae
opinion of the Court is sought on whether I wes right in law in -

dismissing the complaint”.

Counsel for both parties in this Court agreed that it was mov
clea» what is the point ol law that arises from such determinztiion.

The question of law as tkus submitted to this Couxrt for its opinion
-

is expressed in a form whick, regretiably, is becoming a standard fo..

A standerd form by waica ile Disi=ict Justice staiting & case elpres:

~m
his ultimate conrclusior upol 21l issues of law azd fact as a veriice

Lo
conviction or dizmissal ol a criminel charge leaves room for doubt i
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£vom the czse sizted of 2 statedent of the submissions of law put
before the Disirict Justice for nis comsideration. Counsel for the
Director of Public Prosecutiorns submiis that the only issue for
deteraination on this case stzisd is whether on the t>ue construciion
of section 22 (3) of the Road Traffic (Amendment) Act 1978 there is
imposed upon the Bureau & duily to ensur; the delivery of a copy
certificate issued by the Bureau to a person naned on tze relevant fox
+0 whon it hazs been forwarded, and the receipt tzesrec? by such person.
Counsgel for the defendazat subzits tzzt in addition to such question ol
law there arises the furiher question, namely, whetﬁe: in omitting to
prove the delivery to and’receipt by such persoa of such cosy

! ks

ceriificate so issued by the Burezu the prosacuilion has failed to

-

discharge *tz2 onus of proof necessary to establish the guilt of
tue defendaznt of the offsnce cherged in the sumzons, It wes

contended on behai? o2 the daendant that the raturn urdelivered by
+he DPosi C2Zice to the 3Bureau o the copy certvificaze zent %o the

-

deferdant was "evidence to the ceatrary" such as to daprive the
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prosacution of the benefit o the presumption prescribed in

-

section 23.(2) of the.Ro 24 Tra?fic (Amendmeni) Act 1973 in relation
to compliance by the Burseau with the reguirements prescriked in
section 22 (3) of Part III of that Act.

Section 21 of the 1978 Act prescribes that nhen & designeted
medical practitioner has taken e specimen of blocé from a perscn
ené divided it into two parts end put them into sealed contalners
pe then coapletes a prescribed form. Subsection (3) of section 21
provides that after a person has been offered by 2 garda one of the

zled contaziners with a statemens in writing the geréa scall as
icable thereaiter send to tee Bureau the completed

soon as practil

form and, when the person has declined to retain one of them,both

-

=

sealed containers., Section 22 provides in subsections (1) azd (2) m

that as soon as practicable after receipt of the samples of blood

!

the Buveau "shzll anzlyse the specimen and determine the concentrztio:

of alcohol™ in one oI the two specimens received.

Do

Subsection (3) of sscition 22 of the Road Tras?ic (Amendment)

fet 1978 is as follows:-

wss soor as praciicadle 2 afier coopliance with subsec

-

the Bureau shall forward to the Garda Station froz which the

nalysed was forwmarded a completed certificate in thm

specizen anal
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"form prescrided for the purpose 07 this section ané shall

forward 2 ccpy o the completed certificate to tie person who i.

named on the relsvant form under séctioz 21 as the perzon Ironm

waon tihe spacizen wees taken or wio provided il.
The corrsct interpretation of this subszection, it seems to ze, is
the question of law upon which the District Justice requires to be
advised in this case stated.

The correct approsch tc tze cormstructiion ol this subsection ié
firstly to take the words used in their ordinary meaning, and in case
of difficulty by reason of any embiguity or lack of clariiy, 10
consider the other provisions ol the Rozad Trafific Acis 1961 to 1978 ¢

far a&s they relate to this sudbjeci-matier. I pave been aZforded

considerzble essistance in tais maiter by a judgment of the Presgiden-

of the High Court in The Director of Pubiic Prosecutions ~v- Mcluovw
&

(unreported) delivered 5th July 1983). I bave also considered
the casesreferred to by the President in the course of thas juégzen
At paze 6 of the available copy oI the unreported judgment of the

Presicden:t in D.2.2. -v- dcsuov he says:-

nRi-ztly, toe obligotioz imposed on the Bureau is an otlizzziox

t5 forward a2 copy of thes ceritificate of zzalysis. T oaoust
corngirue this a2s izposiaz upon thea an obligztion to itzike
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nagpropriate and practical steps to send o> cause to be delivergém
to & pereon whose sample of blood has beex anzlysed a copy oI ™
the certificzie. Cloaxiy tae evidence befors the Learned ™
Disirict Justice in this case with regard to these steps waz =
thzt the Buveau transaitied 2 copy of the certificate by -

registered post presunably on the facts as sitated in the case i«

-
the correct address of the respondent. Wedilst there was

L]
evidence which in my view the Leazrned Disirict Jusiice wes
entitled to accept as adzissible evidence that the cozy

™

certificate ¢id nct react the respondent, there was no evidence

Lasi]

before hin tzat the non-delivery ¢? it beca=e knowm toc any per:s

in the Bursau. T ecannoi consirue the obligation to forward &

copy of the certificate as being equivalent to an absoiuie -
obligation to ensure jits receipt by the party concerned. Havip

regard to the presumpiion contained in section 23 it, in my vie

~

was not possiple foxr the Learneéd District Justice to reaca &

conclucion tiat the Bureau nad £2iled as soon as praciicadle tu
~m

forwa=d a cogy oi tre ce-ti?icate in the absence o evidence
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“they, the Bursau, were aware that the copy which they ned
forwarded by registered post hod not been delivered.®

tanding the ordinary and cocmon use of words,
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gnd a2éopting the opinions of the President.I find no difficulty in
understanding that the subsection requires the Bureazu to forward,
in the sense of send or dispatca, to the person named on the relevant
forn a copy of the completed certificate which relates to such person.
The subseciion is not expressed to, and does not reguire, the Bureau
to do anymore then take reasonzble sieps to deliver such copy to
such person. Neither is the wording oX the subseciion opex to the
construction of imposing an obligatiion on the Burezu to seek and

find such person. An examinztion of the other pertinent sections

.

0f the Road Traflic Acts 1961 to 1978 snows that the funciion of the
Bureau is to provide by the applicztion of scientific skills evidence
of a technical nzture whicn zay be available axnd put o use as and
when required for the purpose of a prozecution of oZfences under

: A

Part IIT of the Road Treffic (Amendment) Act 1978, Trhere is nothing

£

limited evidentisl a2rea) ths prosecusion of such offances. I do not

think it skhould be infzrreé from wnat the Zresident said in
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D.P.P. —v- McGuoy that th2 provisions of section 22 (3) put o=n :
the Bureau some fuaction in ths rature of -the service oI docuzents =
as part of the procedurz for a prosecution. Such steps would rave ™
. ; . s d : .
+to be undertaken by the Gardal in approprizte cases upon being -
notified by tae Bureau of tne non-delivery of a copy ceriificate
lf'
forwarded in compliance with section 22 (3).
m"
The interests of justice undoubtedly require that thz person,
£rom whonm & sample oI specizen ha's been obizined ané sent to the :
Burszu, be notifisd a2t the earliest practiczble opportunity o the
- . . = > 2D . 03 '_1
noture of the evidence availzble from the Buresu if and when reguirsd

for a prosecution. But it lies with the Director of Public
Prosecutions and the Gerdzal but not with the Bureau to decide whatherm

and when a prosecution should bz commenced. Vaether thz statulory -

reguirements in relation to the teking of a sample or specimen, and

.
in relation to ths analysis thereof, and in relaiion to the resulsis
of such analysis have been complied with are matiers of proof which,
~
bus for section 21 (4) and section 23 (2) of the 19738 kct would havz
L |
to be undertalken by the prosecutiion. Section 21 (4) iz 25 follows:-
o
"In a prosecuiion uzder sisPartitsn=ll be presumed uniili tre
. . i . P Y . ™
contrary is showm that subsectiors{1l) to (3) bave been complie
-

with."
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The subsections referred to therein relate to the requirsments o=
q 3 ZI0r
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ing 6 them to tks Burazu.

)
o
2
=

Section 23 (2) is &s follows:-
"i certificaie expressed %o hazve been issued under section 22
shall, until the contrary is shown, be sufficient evidence o?
the facts certified to in it, without proof of any siznatu-e
on it or that the signatory was the proper persca to sign it,
and shall, until ftkhe coniriry is shown, be sufiicient evidence
of compliance by the Bureau with all the reguirements which
the Burezu is obliged to comply with by or under this EBart
or under Part III of the Lct o2 1968,.m
This subsection also relates only {0 prosecutions in Couri under the
1568 ené 1978 Acts. Its provisions are in relief oé the onus o?
proof which, because of tihe presumptior of innocence in favTour o
an accused person, would otherwise be borne by the prosecution., It
does not aXfect in any way the nature or parforzance of the funciions
of the Bureuu. It does have the effect of casiing upon the zccused
perscn the onus of establishing either frow ths evidence adduced oy
vh2 prosecutiion or by evidence given ox called Yy nim that there wes

a failure by the 3ursezu of compliance with the statutory recuirezants

relating to ifs runctions. Because this onus is thus cast upon an accus



WS
-10-
-
person ard baving regerd to the procedures prascrilad in sectioz
ve . e
15 (5) end section 21 it sezms to me tkzt an accused person wko has
- - = 1 e L
not received éa2livery Irom the Buveau of the copy certiriczie cannot
rely on that fact alone &s showing the contrary for the purposes ¢2 7
evoiding the effect of section 23 (2). -
In the absence of any evidence offered by or on benalf of -
the accused in this case it is not open to the eccused to call in

-
eié or to rely upon the principles applied in thke State (Wz2lshe) -v-

-
Murohy end the Atiorne7 Genexal 1981 IR 275 as stzted in the

m"r
judgment of the President at page 293 thareoi, and iz the State

-
(0'Regan) —v- Plunketis D,J, (uzreported, Gannoz J., 29%n July, 19383)

-
waich were citeé in argument. In both of those czses there wes
evidence given by or on behal? of the accused from which the Court
could infer thzt an injustice might be done despite the apparent -
compliance with forzal procedures. L

The advices to the District Justice on this case stated
therefore must be tha*t for the foregoing reasons he was not correct

r~
in law in éisnmissing the complaint before him, The complaint,

tazr2fore, should be ra-eniered b2afore hin for consinuznces waheTeunc.

-

-

-

i+ will be open to hiz to hear whatever evideace 2y de ofZerad by

and on benhalf of the defendant and to consider any submissions
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whether o lazw oxr on the factis tne purties may wish to address





