
EASTERN C I R C U I T  

THE H I G H  COURT 

PATRICK FANIlIbTG AM) JOSEPH PAHNIHG 
t / a  PANNING BROTHERa 

P l a i n t i f f s  

(Respondente) 

Defendants 
( ~ p p e l l a n t e )  

Judgement delivered by OtHanlon J., the 30th day of rn 

A p r i l ,  1984. 

The P l a i n t i f f s  brought proceedings i n  the High cowt 

against  the Defendant8 fo r  a balance which they claimed 

wae due t o  them on foot  of an agreement t o  build a 

number of houses f o r  Wicklow CO. Council. The action was 

heard by Butler J. i n  the High Court, and i t  appears t h a t  

he required a valuation t o  be carr ied out by a Quantity 

Surveyor of the  works which had been carr ied out by the 

P l a i n t i f f s  on behalf of the Defendant, but unfortunately 

the learned High C o u r t  Judge died before the matter could 

come back t o  him again t o  resume the hearing. 
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The a c t i o n  was subsequently remit ted f o r  hearing 

de nova i n  the  C i r cu i t  Court and resu l ted  in an aw& 

being made on the  13th May, 1983, f o r  a sum of ~15,000 

with i n t e r e s t  thereon as referred t o  i n  t h e  Order of that 

da te  . 
The ac t ion  i s  an unusual one, i n  t h a t  the re  i s  no 

a l l ega t ion  of defec t ive  w o r k m a n ~ i ~  agains t  the 

p l a i n t i f f s .  The County Council accept  t h a t  the s ix teen  

houses were b u i l t  and were completed, and were 

satisfactory, but a d i s p u t e  a r i s e s  as t o  what was the  

con t rac t  p r i c e  which they were bound t o  pay f o r  the  

oompletion of these  building works. 

Tendera were i nv i t ed  f o r  the  building of the  houses 

in question. The P l a i n t i f f a  submitted a tender which was 

aaoepted, and l e d  t o  the  drawing up and execution of a 

wr i t t en  con t r ac t  between the  pa r t i e s .  So far so  good - 

i t  is  d i f f i c u l t  t o  understand why a dispute  should now 

a r i s e  as t o  the  contract  price.  The tender submitted by 

the  P l a i n t i f f s ,  which wae prepared with the  ass i s tance  of 

a Quantity Surveyor, was a three-page document. Had i t  

been oompleted i n  the  manner sought by t h e  County Council 

the  groas f i g u r e  f o r  construct ion of the  s ix teen  houses 



"7 

would have appeared on paRe 1 ,  but instead, a figure of 

~ 5 , 0 5 7 . 1 9  was given, which obvious l~  ref erred t o  the coat Iml 

of construution of a single house, and a break-don of rq 

t h i s  figure wae given on page 2 of the document. On page 

3 the only word8 and figures which appeared were as  follows:- 
cl 

"Ro~ndwood - S i t e  Development - Tota l :  g11,843.29wO 
P1 

The P la in t i f f s  say tha t  the amount of the i r  tender 
Frl 

was eixteen times E5,057.19, plus E11,843-29 fo r  s i t e  

? 

development, making i n  a l l  a sum of E92.758.33 o r  

-I 

thereabouts, t o  which had to be added VAT a t  3$, bringing 

the gross figure up t o  a sum i n  excess of &95,000. ? 

The County Council off i c i a l a  interpreted the tender -I 

i n  a different way, however, and took i t  that  the figure rn 

of &5,057.19 per-house was an inclusive figure, and they 
m 

proueeded t o  draw up Articles of Agreement se t t ing  out 
Cq 

quite clearly that  the sum of f83,366.60 (inclusive of 
m 

VAT) would be the groas figure payable t o  the contractor8 

n 

f o r  the execution of the worka. 

C1 

To avoid any possibi l i ty  of misunderstanding the 

figures were discussed with the Plant iffa ,  before the =I 

Articles of Agreement were signed, and the County Council - 
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o f f i c i a l s  olaim t o  have been aesured by them tha t  the 

f iaure  referred t o  i n  the tender f o r  s i t e  development 

works wae included i n  the f igure  of .4%3,366.60 mentioned 

i n  the  Ar t ic les  of Agreement which the  P l a i n t i f f s  were 

about t o  sign. 

I am sa t i e f i ed  tha t  both p a r t i e s  acted honee%ly and 

tha t  neither attempted t o  deceive o r  take advantage of 

the other,  but I am alao of opinion t h a t  both par t iee  

were at fault i n  r e l a t ion  t o  the misunderstanding which 

arose between them. 

Had the  County Council officials done a simple 

mathematioal oalculation based on the f igures  i n  the  

tender, coupled with the break-down of those f igures  

given on page 2 of the  tender, i t  should have been 

apparent to them tha t  the ooeb of the s i t e  development 

works were not incorporated i n  the f igure  of C5,057.18 

per houee which appeared on page 1 of the  tender. They 

knew t h a t  the  P l a i n t i f f s  were being advised by a Quantity 

Surveyor in the preparation of the tender, and having 

regard t o  the P l a i n t i f f s t  i n a b i l i t y  t o  grapple i n  any 

meaningful way with the f igures  involved i n  the 



t raneaction,  as appeared qui te  c lear ly  i n  the course of Fa 

the evidence given by them i n  Court, i t  would have been a " 

wiee precaution by the County Council o f f i c i a l s  t o  have ~ 

asked f o r  the  attendance of the Quantity Surveyor a t  the 
"1 

disousaion about the f igures  which took place before the 

Artiolee of Agreement were signed. 

The P l a i n t i f f s  muat a l so  be= t h e i r  ehare of the  

blame, and i n  my opinion they were the more blameworthy 

of the  two par t ies .  They put forward a tender which did 

not at  all aonform with the requirementa o f  the County 

Council. Instead of ins i s t ing  tha t  the document be 

completed i n  proper form before the tender could be made 

the subject  of an agreement, the County Council 

unfortunately took a ahort-cut and l e t  the matter proceed 

on the  ba8ia of a tender which wae ambiguous and 

inaomplete. However, they did do t h e i r  utmost t o  a l e r t  
n 

the P l a i n t i f f 8  t o  the t rue  signifioance of the @t ic lea  

m 

of Agreement they were signing, and if t h i a  contract were 

m 

t o  be enforced t o  the l e t t e r ,  the P l a i n t i f f s  would have 

no fur ther  claim f o r  payment over and above the amount8 m l  

they have already received. - 



I have formed the view t h a t  there  w a s  an absence of 

consensus ad idem between the par t ies .  The P l a i n t i f f s  

thought they were being offered a pr ice  of e5,057.18 per 

house together with a sum of El 1,843.29 f o r  s i t e  

development worke, and VAT. They were very negligent i n  

so believing, having regard t o  the express terms of the 

dooument they were eignlng. The County Council thought 

the P l a i n t i f f 8  were agreeing t o  complete the en t i r e  contrac. 

works f o r  a f igure  of C83,366.60,  inclusive of VAT. They 

ehould, i n  my opinion, have taken even grea ter  precautions 

than they did take, t o  ensure tha t  there  was no 

miaunderetanding between themselves and the P l a i n t i f f s  

i n  r e l a t ion  t o  the f igures.  

Absence of conaensua ad idem may, i n  appropriate 

circurnstancea, e n t i t l e  a party t o  an apparently valid 

contract  t o  apply t o  have i t  s e t  aside. But in the 

preaent case the  work has been car r ied  out and completed 

by the  P l a l n t i f f a  at the  request of and with the  consent 

of the  County Council. What i a  lacking i e  agreement a s  

t o  the  p r i ce  which should be pa id  f o r  the  work. It does 

not appear t o  me tha t  the P la in t i f f a  have made out a 



caee f o r  compelling the C~unci.1 t o  pay the  full amou t  

aought by the  P l a i n t i f f s ,  as though the  Council had 

agreed t o  pay on the  bas i s  of f i g u r e s  which a r e  wholly 

incompatible with those which were wr i t t en  i n t o  the 

Ar t i c l e s  of Agreement, 

Having regard t o  t he  f indings  of fault made agains t  

both p a r t i e e ,  i t  appears t o  me t h a t  the  P l a i n t i f f a t  

preeent ent i t lement  i8 t o  reaeive  payment on t h e  bas i s  of 

a quantum meruit olaim, and I have no doubt t h a t  this is  

what the  la te  M r .  J u s t i c e  Butler had i n  mind when he rn 

di rec ted  t h a t  t he  value of the  work done by t he  p l a i n t i f f a  " 

should be re-asaeesed by a Quanti ty Surveyor. However, I 

do not find it neoessary t o  take  t h i a  course, a s  the  
rl 

evidence adduced during the  hearing of the appeal 
7 

included p a r t i c u l a r s  of the  o ther  tendera which were 
rm 

reaeived by the County Council, and these  give a good 
C1 

guide t o  t he  value which can reaaonably be placed on the  

r? 

work which wae ao tua l ly  oarr ied  out. I leave out of 

m 

oonaideration t h e  P l a i n t i f f s 1  own figures a s  t h e  proper 

f i gu re  a t t r i b u t a b l e  t o  t h e i r  tender is i n  dispute,  I - 
a l s o  leave out of consideration the  two higheat f i g u r e s  C1 



in the liet of tendera, eince they are well out of l i n e  

with four other tenders which were received a t  the same 

time. Taking the four remaining tenders, the figures 

range from &85,000 up t o  E96,000, and would give an 

average i n  round f igures of 288,400, I propose t o  take 

th ia  figure or one close t o  i t  as representing a 

reasonable valuation of the works carried out by the 

P l a in t i f f s  on a quantum meruit basia, The Pla in t i f f6  

have already received payment of C83,366.60, the eum 

mentioned in the Articles of Agreement. t h i s  mean8 I 

reaoh the conclusion tha t  the Plaint i ff  a should have a 

decree f o r  a eum i n  the region of E5,000 against the 

Defendants, to which I would add in te res t  a t  1 1s per 

annum from the 25th May, 1982. A s  t h ie  represents almost 

exactly two years' in te res t  a t  t h i s  r a t e  there will be 

judgement for the Pla in t i f fs '  f o r  a figure inclusive of 

i n t e r e s t  t o  date, of E6.100, i n  substi tution f o r  the 

figure awarded by the learned Circuit  Court Judge, 

R e  J, O'Hanlon. 

30th A p r i l ,  1984, 




