
THE ATTORNEY GENERAL 

SUN ALLIANCE & LONDON INSURANCE LIMITED 

Judqment of Mr. Justice McWilliam delivered the 14th dav of May, 
1984. 

The Plaintiff's c l a i m  is brought on behalf of the 

Minister f o r  Finance and the Revenue Commissioners fo r  a very 

substantial sum of money due on foot of a bond given by the 

Defendant guaranteeing payment by J.J. Murphy & Co,, Ltd. 

(hereinafter cal led Murphy & Co.) of duties of excise 

chargeable in respect of spirits delivered f r o m  bonded 

warehouses. 

The bond was dated 2nd December, 1981, and, under it, the 

Defendant bound itself to t h e  Minister  for Finance to pay h i m  

the sum of f 1,400 ,Oo upon condit ion that, should Murphy & Co. 

duly pay the d u t i e s  of excise, the bond should be void or else 

remain in full force and effect, 

Murphy & Co, f a i l e d  to pay d u t i e s  which became payable in 

respect of s p i r i t s  and beer delivered from bond and imported 

respectively in the months of June and July, 1982, the 

payments becoming due in August ,  1982. 

It appears that a receiver w a s  appointed over the property 

of Murphy & Co. in the middle  of July, 1982, b u t  no reference 

is made to t h i s  circumstance in t h e  a£ f i d a v i t s  and no 

significance has been at tached to it i n  the arguments, 

The Defendant admits t h a t  the sums claimed are due to the 

Revenue Commissioners by Murphy & Co., but it is argued that 



t h e  Defendant i s  not  l i a b l e  upon t h e  bond because a l l  s t e p s  

a v a i l a b l e  t o  t h e  Revenue Commissioners t o  obta in  payment from 

Murphy & Co, have not  f i r s t  been taken, 

This  argument i s  based on t h e  p rov i s ions  of Sect ion XXIV 

of t h e  s t a t u t e  4 V i c t o r i a ,  c.20, an A c t  r e l a t i n g  t o  t h e  

c o l l e c t i o n  and management d u t i e s  of e x c i s e ,  under which a l l  

goods and commodities f o r  o r  i n  r e spec t  of which any duty 

of exc i se  i s  o r  s h a l l  be by law imposed and a l l  m a t e r i a l s ,  

e t c . ,  f o r  ca r ry ing  on t h e  t r a d e  o r  bus iness  i n  such 

commodities which a r e  i n  t h e  custody o r  possession of t h e  

person c a r r y i n g  on such t r a d e  o r  bus iness  s h a l l  be chargeable 

with a l l  d u t i e s  which dur ing  t h e  time o f  such custody o r  

possession s h a l l  have become chargeable o r  be i n  a r r e a r  o r  

owing from t h e  person c a r r y i n g  on such t r a d e  o r  business  and 

s h a l l  be  sub jec t  t o  a l l  p e n a l t i e s  and f o r f e i t u r e s  which s h a l l  

be o r  s h a l l  have been incur red  by such person. 

It  i s  submitted t h a t  t h i s  s e c t i o n  c rea ted  a s t a t u t o r y  

l i e n  f o r  a r r e a r s  o f  duty  over such goods i n  t h e  possession of 

Murphy & Co., and t h a t  t h e  Revenue Commissioners were obl iged  

t o  enforce t h i s  l i e n  and t h e i r  r i g h t s  o f  f o r f e i t u r e  be fo re  

t ak ing  proceedings a g a i n s t  t h e  Defendant and i t  i s  emphasised 

t h a t  t h e  Revenue Commissioners were i n  a  p a r t i c u l a r l y  s t rong  

p o s i t i o n  t o  c o n t r o l  t h e  s i t u a t i o n  a s  no goods could be taken 

out  of bond without t h e i r  consent.  

N o  a u t h o r i t y  w a s  c i t e d  a s  t o  t h e  i n t e r p r e t a t i o n  of t h e  

somewhat involved p rov i s ions  of sec t ion  XXIV and t h e  only  

a u t h o r i t y  t o  which I was r e f a r r o d  with regard t o  an o b l i g a t i o n  

on t h e  Revenue Commissiorers t o  proceed t o  exe rc i se  r i g h t s  on 

foot  of t h e  l i e n  before  proceeding on f o o t  of t h e  bond was a 



very  o l d  c a s e  o f  C o t t i n  .v. Blane & Others  (1795) 2 Ans t ru the r  

545. 

T h i s  was an  unusual  c a s e  and,  i n  my op in ion ,  h a s  l i t t l e  

a p p l i c a t i o n  t o  t h e  c i rcumstances  o f  t h e  p r e s e n t  ca se .  There 

t h e  P l a i n t i f f  guaran teed  t h e  Defendant, Macauley, t h e  owner 

o f  an American s h i p ,  t h e  due performance by t h e  Defendant 

Changeur o f  a n  agreement t o  employ t h e  s h i p  f o r  a cargo a t  

Bordeaux. The Defendant ,  Blane,  was t h e  London agent  f o r  

Macauley. The s h i p  was d e t a i n e d  a t  Bordeaux by t h e  French 

government f o r  a lmost  seven months under a n  embargo on a l l  

f o r e i g n  v e s s e l s .  The French government t h e n  decreed t h a t  a 

reasonable  indemnity  ought  t o  be g ran ted  t o  a l l  f o r e i g n  

owners whose i n t e r e s t s  w e r e  i n j u r e d  by t h e  embargo. The 

Defendant, Changeur, became bankrupt ,  t h e  f r e i g h t  w a s  no t  

p a i d  and Blane sued t h e  P l a i n t i f f .  The P l a i n t i f f  t h e n  brought 

h i s  p roceedings  a g a i n s t  t h e  Defendants t o  d i scove r  what 

compensation had been r e c e i v e d  from t h e  French government, t o  

compel Macauley t o  proceed wi th  a c la im a g a i n s t  t h e  French 

government and c l a i m i n g  an  i n j u n c t i o n  s t a y i n g  t h e  first 

proceedings  i n  t h e  meantime. When t h e  m a t t s r  came t o  h e a r i n g  

Macauley, be ing  abroad ,  had no t  p u t  i n  any answer s o  t h a t  i t  

was not  known whether h e  had r ece ived  arycompensation o r  no t .  

The judgment o f  Macdonald, Chief Baron, was a s  follows:-  

"As t h e  e x i s t i n g  government o f  France have promised t o  

indemnify t h e  n e u t r a l  owners, w e  a r e  t o  presume t h a t  t h a t  

promise w i l l  be f u l f i l l e d .  Probably it h a s  been so  i n  

p a r t ;  bu t  whether any compensation e i t h e r  has  been o r  

can be r e c e i v e d ,  cannot  be known u n t i l  t h e  coming i n  of 



Macauley 's  answer,  who a l o n e  was capab le  of  c la iming  it. 

The i n j u n c t i o n  must be  g r a n t e d ,  t h e  P l a i n t i f f  b r ing ing  t h e  

money i n t o  c o u r t ,  " 

T h i s  d e c i s i o n  f a l l s  a  ve ry  long way s h o r t  o f  de te rmin ing  

t h a t  t h e  Revenue Commissioners i n  t h e  p r e s e n t  c a s e  w e r e  bound 

t o  en fo rce  t h e i r  l i e n  a g a i n s t  t h e  s t o c k s ,  i f  any,  h e l d  by 

Murphy & Co. immediate ly  a f t e r  t h e  d u t i e s  became payable  a t  

the end o f  August ,  1982.  I do no t  know what i s  the procedure  

w i t h  r e g a r d  t o  t h e  r e l e a s e  o f  goods from bond bu t  it s e e m s  t o  

m e  t h a t  t h e  main o b j e c t  o f  o b t a i n i n g  a bond would be l o s t  i f  

t h e  Revenue Commissioners w e r e  r e q u i r e d  t o  t a k e  t h i s  cou r se ,  

Under t h e  terms o f  t h e  bond the Defendant became l i a b l e  

immediately upon t h e  d e f a u l t  of Murphy & Co, and I am of 

op in ion  t h a t  t h e  f a c t  t h a t  t h e  Revenue Commissioners may have had 

ano the r  p o s s i b l e  remedy does  no t  a f f e c t  t h e  l i a b i l i t y  of t h e  

Defendant. 

On t h e  q u e s t i o n  o f  i n t e r e s t ,  I have been r e f e r r e d  o n  behalf  

o f  the P l a i n t i f f  t o  t h e  c a s e  o f  I n  re  Dixon, Hevnes .v. Dixon 

(1900) 2 Ch. 561 and t o  Halsbury,  E d i t i o n  4 ,  paragraph 1409. 

The passage i n  Halsbury,  r e f e r r i n g  t o  t h e  c a s e  o f  R e  Dixon, 

s t a t e s  t h a t ,  when a  bond i s  cond i t i oned  f o r  t h e  payment o f  a 

lesser sum o f  money, i n t e r e s t  i s  r e c o v e r a b l e ,  an  agreement f o r  

payment o f  i n t e r e s t  be ing  impl ied.  No argument was p re sen ted  

o r  a u t h o r i t y  c i t e d  t o  t h e  c o n t r a r y  and I accep t  t h e  

p r o p o s i t i o n  a s  s t a t e d ,  b u t  I n o t e  t h a t ,  i n  Dixon 's  c a s e ,  

i n t e r e s t  was expressed  t o  be payable  i n  t h e  bond and under t h e  

t r u s t  the performance o f  which was secured  by t h e  h n d .  I n  

t h a t  c a s e ,  i n t e r e s t  was held to be payable  from t h e  d a t e  o f  



the bond but, i n  the present case, I do not see how it could 

reasonably be held t o  be payable from an ea r l i e r  date than 

t h e  date of the default  by Murphy 6r Co. 


