
THE HIGIi COURT 

1983 No. 2337A 

BETWEEN : 

A1XGGIL':ATED SOLID FUEL IInIPORTERS LIMITED 

and 

t rading as CAPPAGH COAL COI\'SANY 
1 

Defendants 

JUDGbENT of b!!. Jus t i ce  Hamilton del ivered the 1 s t  day of October 1984 

On the  4 th  day of November 1983 the P l a i n t i f f  herein caused 
L 

t o  be i ssued a Summary Swans claiming against  the Defendants 

herein the sum of S te r l ing  E65,0'19.29 being alleged to  be due 

t o  them by the  Defendants a s  the balance due by them i n  respect  

of goods sold and delivered t o  them vrithin the s i x  years pr ior  

t o  the i n s t i t u t i o n  of proceedings. 

The p a r t i c u l a r s  set f o r t h ,  horvever , i n  the specia l  I n d o r s e ~ e n t  

of C l a i m  s t a t e  tha t  the goods were sold and delivered between 

the 5th day of Uay 1983 ar-d the 31st day of Iiay 1983 and t h a t  

the value of the goods so sold and delivered was Ste r l ing  ~68,158.24. 



Credit 17as given i n  the said Indorsement f o r  the payment 

by the Defendants t o  the  P le in t i f f  of t h e  sum of Ster l ing  E3,138,95 

. 
s ta ted  t o  have been received i n  the  said period, leaving a 

balance a l l eged  t o  be due and owing by the Defendants of 

S te r l ing  E65,019.29. .:-. 

I n  the a l t e r n a t i v e i t h e  P la in t i f f  claimed the sa id  surc a s  

being due by the  Defendants t o  the P l a i n t i f f  on an account 

s t a t ed  and s e t t l e d  between tho P l a h t i f f  and the Defendants. 

I n  addi t ion  'the P la in t i f f  Company claims i n t e r e s t  on the 

sa id  sum of S t e r l i n g  E65,019,29 at the monthly r a t e  of 1.255 

u n t i l  payment o r  judgment or  such i n t e r e s t  a s  the Court mag 

d i r e c t  pursuant t o  Section 22 of the Courts Act, 1981, 

In his a f f i d a v i t  f i l e d  on behalf of the  P la in t i f f  Company 

Mr. John Kane, the re in  described a s  the Chairman and k n a g i n g  

Dlrector of the P l a i n t i f f  Company, aver8 t h a t  between the 5th 

day of b y  1983 and the 31st day of May 1983 goods t o  the t o t a l  

value of 268,158.24 mere sold and delivered by the P la in t i f f  

t o  the Defendants a t  t h e i r  request.  The goods i n  questionwere 



coal  and other  kinds of f u e l  and were delivered t o  the Defendants' 

t rading address a t  3,  Barn Lodge, Cappagh i n  the County of 

Dublin. 

He f u r t h e r  avers  t h a t  between the 5 th  day of May 1983 and 

the 31st  day of Nay 198Tthe  P la in t i f f  Company received t o t a l  

payments and c r e d i t s  in i the  sum of 63,138.95 made by the 

Defendants, leaving a balance on the account of the sum of 

E65,019.29 claimed i n  the sa id  proceedings. 

A* 

He f u r t h e r  avers  t h a t  the s a i d  goods were sold and delivered 

by the P l a i n t i f f  t o  the Defendants on the understanding t h a t  

i n t e r e s t  vrould be charged' on overdue accounts, at the r a t e  of 

1.25% per  month. 

I n  h i s  sa id  a f f i d a v i t  M r .  Kane exh ib i t s  the relevant  

invoices and del ivery  documentation, a de ta i l ed  statement of 

the Defendantsq account with the P l a i n t i f f  and the l e t t e r  from 

the P l a i n t i f f  Company's S o l i c i t o r s  demanding payment from the 

Defendants and each of them of the a l leged outstanding balance. 

In h i s  a f f i d a v i t  sworn on the 20th day of February 1984, 

the first-named Defendant, Thomas McCrory, averred that:- 



"Prior t o  the 7 th  day of April 1983 I carr ied  on business 

r n t h  Gerard McKeever the second-named Defendant and 

traded a s  CappaghCoal Company. On or about the 7th day 

of Apr i l ,  1983 a f t e r  discussions with t he  said second-named 

Defendant I was dissociated from the Cappagh Coal Company 

and no longer traded under t h a t  naue or indeed had access 

t o  the Cappagh Coal . - Company's premises at 3 Barn Lodge, 
. . 

Cappagh, Co. Dublin. 

On or about the: 7th day of Apri l ,  1983 Mr. John Kane, 

the Managing Director of the P l a i n t i f f  Company was in2ormed by 

telephone t h a t  I t h i s  deponent w a s  no longer associated 

with Cappagh Coal Company. A s  a r e s u l t  of the sa id  

telephone conversation X r .  Kane t r ave l l ed  t o  Dublin and 

on the  8 t h  day of Apri l ,  1983 attended with t h i s  deponent 

at  the premises of ~appagh-  CoaJ. Company at 3 B;rm Lodge, 

Cappagh, Co. Dublin. I n  the presence of the second- 

named Defendant, Idr. John Kane , the blanaging Director of 

the P l a i n t i f f  Company was informed by t h i s  deponent and the 

second-named Defendant t h a t  I w a s  no longer associated 

with or  involved in Cappa* Coal Company and would not i n  

fu tu re  have access t o  i ts sa id  premises." 

Though t h i s  was denied by lir. Kane, these averments and 

the fu r the r  averments contained i n  Idr. IrJcCrory's sa id  a f f i d a v i t  

mere s u f f i c i e n t  t o  r a i s e  a bona f i d e  issue of f a c t  and the 

P l a i n t i f f  Company's claim against  the first-named Defendant was on 

1984 sent  f o r  plenary hearing. 



I". 1 .  

. 5. 
The matter present ly before me i s  an appl ica t ion  made on 

behalf of the  P l e i n t i f f  f o r  leave t o  en te r  judgment against the 

second-named Defendant, Gerard rdcKeever, f o r  the amount claimed 

i n  the  Summary Summons together with i n t e r e s t  thereon. 

I n  h i s  a f f i d a v i t  sworn on the 21st day of blarch 1984, I&. 

. . - 

NcICeever avers  t h a t  i n  or about the 15th September 1980 he went 

i 

i n t o  partnership with the first-named Defendant f o r  the purpose of 

s e l l i n g  coal  and traded under the name of Cappagh Coal Company. 

He s t a t e s  t h t  during the currency of the partnership, he .. 

began t o  check more closely on the accounts which, up t o  then, had 

been kept by the  first-named Defendant and h i s  wife Ellen  and 

noticed t h a t  considerable sums of money were due t o  the  partnership 

by the s a i d  f irst-named Defendant. 

He s t a t e d  t h a t  he terminated the partnership by l e t t e r  dated 

the 24th day of May 1983. 

He denied t b a t  the sums claimed i n  Mr. Kane's a f f i d a v i t  a re  

properly due and owing and a l l eges  tha t  ''if the said or any s u m s  

are  due, vrhich i s  denied, then Thomas UcCrory is e n t i r e l y  or 

a l t e r n a t i v e l y  p a r t i a l l y  l i a b l e  f o r  same ". 

I n  a f u r t h e r  a f f i d a v i t  s:iorn on the 5th July 1984 the s a d  



Gerard McKeever s t a t e d  tha t  : - 

**3. In  respect  of the debt al legedly owed by Ca?pagh Coal 

Company t o  the P l a i n t i f f  herein I say as follows:- 

( a )  On the 28th day of February 1983 the sum owed 

by the Defendants t o  the P l a i n t i f f  mas E84,988. 

(b) I say on the 31st day of Idarch 1983 the sum owed 
. - 

by the ~ e f e n d i t s  t o  the P l a i n t i f f  was 8292,142.85. 

( c )  I say that i  on the 7 th  day of Apri l  1983 the sum 

due by the Defendants t o  the P l a i n t i f f  was C93,878.65." 

He r e f e r s  t o  a computerised statement of the accounts furnished t o  

the Defendants and ,. exh ib i t s  the said accounts. 

A t  paragraph 5 ,  he goes on t o  say tha t  : - 
. . 

WFrom the 7t3 day of April 1983 to the 31st May 1983 goods 

t o  the value of ~154,908.99 were received from the P l e i n t i f f  

by the D e f  endantst1 

and t h a t  during t h a t  period $he Defendants paid t o  the P l a i n t i f f  

the sum of a83,768 and he exh ib i t s  bank d r a f t s  i n  respect  of same. 

He goes on t o  say a t  paragraph 6 of h i s  a f f i d a v i t  tha t  :- 

"I therefore  say t h a t  the sums claimed i n  respect  of 

the period 5th Kay t o  the 31st r8lay i n  the Indorsemnt of 

Claim hsrein had been f u l l y  discharged and s a t i s f i e d  by 

the Defendants. I fu r the r  say t h a t  i f  any sums are  due and 

otvin& by the Defendants t o  the P l a i n t i f f ,  which i s  denied, 

then sams a r e  in respect  of debts which arose at an e a r l i e r  

period of business and not relevant t o  the  sums claimed 



07. 

"and to  the  period re fe r red  t o  i n  the Indorsement of Claim herein." 

I n  an a f f i d a v i t  sworn on the 13th day of July 1984 by James 

Edward Annette, who i s  described the re in  as the Company Secretary 

of the P l a i n t i f f  Company, it i s  s t a ted  that :-  

"3. A s  i s  e x p r e ~ s G  admitted by the second-named Defendant, 

Gerard McKeever a t  paragraph 3(c) of h i s  supplemental a f f idav i t  
1 

the sum due by the Defendants t o  the  P l a i n t i f f  on the 7th day 

of Apr i l  1983 was ~93,878.65 and as is admitted a t  paragraph 5 

f u r t h e r  goods t o  the value of E154,908.99 were received by 

the Defendants from the P l a i n t i f f ,  which sa id  sums added .* 
together  mount t o  ~248 ,787~64 ."  

I n  h i s  a f f i d a v i t  he adn i t s  t h a t  the P l a i n t i f f  Company . 

received the'sum of E183;768 re fe r red  t o  i n  the a f f i d a v i t  of 

M r .  McKeever and s t a t e s  t h a t  tha t  l e f t  a balance due by the 

Defendants t o  the P la in t i f f  bf S te r l ing  ~ 6 5 , 0 1 9  which i s  the aniount 

claimed i n  the Summary Summons herein. 

He f u r t h e r  s t a t e s  t h a t  the sa id  bank d r a f t s  refer red  t o  i n  

the supplemental a f f i d a v i t  of M r .  McKeever were not paid by the 

Defendants i n  s a t i s f a c t i o n  of spec i f i c  invoices but were payments 

made by the  Defendants t o  reduce t h e i r  l i a b i l i t i e s  on foot  of 

t h e i r  accounts. 



It i s  quite  c l ea r  from a consideration of the a f f i d a v i t s  

hereinbefore re fe r red  t o  and the documents refer red  t o  therein t h a t  

there is due and owing by .Cappagh Coal Company t o  the Pla in t i f f  the 

sum of S t e r l i n g  &65,019.29. 

Credit  has been gi-n f o r  a l l  payments made by or on behalf 

of the Defendants . 1 

It is unfortunate from the point of view of the second-namd 

Defendant t h a t  disputes have a r i s e n  between himself and the 

C. 

first-named Defendant but tha t  does not a f f e c t  h i s  l i a b i l i t y  to  pay 

t o  the P l a i n t i f f  Company the amounts due. 

He may, i n  other proceedings, have recourse t o  the f i r s t - n a m d  

Defendant f o r  a l l  or  some of the moneys which he is undoubtedly 

l i a b l e  t o  pay t o  the P l a i n t i f f .  

Consequently, I an s a t i s f i e d  t h a t  the P l a i n t i f f  Company is 

enf i t l e d  t o  be given leave to  enter  judgnent against 

the second-named Defendmt f o r  the sum of Ster l ing  E65,019.29 

together wi'th i n t e r e s t  on the sa id  sum a t  the r a t e  of 1.255 per 

month simple i n t e r e s t  from the 15th day of June 1383 to  t h i s  date. 


