s
5P, o TARET v B Aopin [43) P

- '

1o2d loe T14R

. e
R e - - B e
e Ve
Sy A ————
BRIAII CRONIMN & ASSUCINZES LITHNTITE
T b Top ~ S o IaT 5 . % 23 S itk -.
Jr Hr, Justics delivered on %he 24th day of Julyw

Brian Cronin & \ssociates, Lid., (Gthe Taxpayer), carries on

2325 on aqvers
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paterials and metheds for ils cusicnersz and sujervises the production

of materials and thas enployment of a varisty of svecialist agencies

)

Tnspector of Taxes (the Inspecto

L1

waich produce sucn rmaterial. The
is interested to argue that this business is a profession or provides
Pt

professionz2]l services within fthe meaning of section 152 of the

Cornorziion Tax Act 1976, while the Taxpayer is interested to argue
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{(2) a clsz2 company whoze business consists of or includes a2

carrying on of a prel2:asion or the provisicn of professicnal gervices,”.

", PR hY - e ta 3 . - 1 - - 1 o S e <<
Subsecsion (1) of ks zanme sz2cticn srovides Jsr the 1izbilisr »2 a

service compary to corporation tax in certain cases,

Section 155 of the 1376 ict vrovides at subseciion (i1) thzt,

save as otherwise provided, and except in so far as the context

otherwise rezuirss, words and expressions used in the Iacome Tax Acts

Fes

have tie same mezning in the forxnoraiion Tax icts as in Those Acts.

Seetion 1(1) of the Income Max

Act, 1967, provides that the

erpression "professica" includes vocation. Apart from thiz, fnere

'y

is no definition of "profession" in the Acts.,

The President of the Circuit Court held that the Taxpayer

was not

a company whose business consisis of or includes the carrying on oi

a2 professicn or the provision of prcisssional services, The

Inspector required this case %o be

which the opinion of the High Court

stated and the question of law on

iz sought is wheiher the Presidens

of the Circuit Court was correct in law on the facts recized in

consist of or includs the carrying

on of =z profession ard

(b) the business of the Taxpayer as an adveriising agency did nov
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consizt of or include the onravizicn of =~rofsssicnal services.,
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Cn behalf of the Inspector iz arwued tha2t the ccncent

of 2 "profession" chanzes fron fime to time and that She 514
restriction to "iuc church, medicine and the law” has long since
been extended to include many other occupations. In particular, it
vas urged that the provision in section 1 of the 1967 Act considerably
enlarged the categories to which the expression "profession" might

be aprlisd for the purposes of the lict. Reliance was also placed

on tre fact thai the Memorzndum of pAscociation of the Institute of
Advertising Practitioners in Irelard, to which the Taxpayer belongs,
raferred in several of iis objects to the profession of practitioners
in advertising or used tae adjsctive “"professional” in relation to
the status and standards of the organiszation.

On benal? of the Taxpayer it was sudbmitted that the question

in issue is one of fact and that e decision of the Circuit Couxt on

b

cannot be upset if there was evidence fto support
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a question

accepted thai the Taxpayer is a close company within the
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meaning of the section but it is argued that it is not a service
company within the eaning of the sectior because it does not carxzy

on 2 nrofession. t wag submitted that the proper approaca to the
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ent time would consider to e 2 srofession. Imphasis was lzid
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No educational or otfher qualificaltion is raguired;

zoverning or contrelling adveriising
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agencies

Membership of the Institute is not compulsory and over one third

of advertising agenis are noi nemders;
M™he Institute has no discipliirary furcticn;
Advertising agencisgs advertise their owvn businesses;

In the course oY their adveriisements they freely disclose who

are theilr custorers.

It was also argued on benall of the Taxpayer that the provision
P

in the 1976 Act was introduced for the purpose of taxing solicitors

and

Act

oiheyrs who could not form companies. There is rnothing in the

to dizclose thiz or to indisntz2 that the provision does not apply

in a more general way; nor have I been referred to any evideancs oI

such an intention on the part of the Legislature, and I am certainly

antisiad $o cpeculate sn what may or may no’ have been in the

minds o7 Zhe 1l2aizlators and iniarpret tho statute accordinzly,

alt
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hough I expr2ss no opinion as %o whether I would de eniitl:d to

con3idar such avidence or not had ii been tendered.
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Commigsioners of Inland Revamue ,v, Llaxse 12 ®,.C, 21.

Curxic .v. Commissicrexs ¢f Inland Revenue

Durant .v, Comnigsisnars of Inland Reveaue (12 T.C. 245).

Christovnher Baker & Sons .Vv. Comcissioners of Inland Revenue
(1313) 2 X.B, 222

Carr .v. Inland Revenue Commissioners (i944) 2 411 E.R. 153.

tlara .v. Hamningbird Did. (1382) I.L.3.75. 421,

It is well estahlishned that findinss of fact by a tribunal
which heard the evidence should nct be set aside or disturbed
unless there was no svidence to suppvor:t such findings. On the other

x

bhand, Kenny, J., in the case of Yara ,.v. EBumningbird Ltd., adopting

the view of the House of Lords in Edwards .v. Bairstow (1956) A.C. 14,

made a distinciion beiween primary facts and the infsrenzes to be
drawn from them. The effect of this distinction is that, where
findings of primary facts have becen made, such findings may not be
disturbed, whereas the inferences dravwn from such facts are mixed
questions of law and fact and may de set aside i the Court is of

2 s Nt 4 P .. - S s -3 ] M EN vy ey =
orinion s, an the correcs interpresz2iion ol the relavani siaiule,

tne tribunal which drew $he inferencz2c did not correctly determine

the meaning o2 the statute,
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In the present case, 1% was a question of fact for the Presilent
Bs ? <
of the Circuit Court %o decide whether the Taxpayer was carrying on

a profession oxr providing nrniessional services or no%, but, in oxder
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to reach his decizion, it was necessary for him, as it is necessary
for this Court, to try, if it is possible, to decide what is the
meaning o2 the phrases "carrying on a profession” and "{the provision
of professional services" as uzed in section 155 when taken in
conjunciion with the provision in the 1967 Act that the expression
"profession" includes "vocation™,

This is the sole issue in the case. On this question, the
statutes themselves give no assistance., Hor are the cases {2 waich
I have been referred very helpful on the issue and none of them deal
with the word "vocation". Indeed, most of them are concerned with

the specific distinciion befueen proiessions and trades or businesses
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isn in any zeneral contaxs.
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rather than a

L

I do not accept zn 2zzument niade on benal:Z of tae Taxpayer shat
the inclusion of the expression "vocatinn” must mean something

taerefore, cannot add
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narrowver than tlhec expressicn "nr
In construing any document, ccnsidexation should be

anything to 1

given to each provision on the basis that it was inserted with the

intention of effecting some purpose, t seens obvious to me that its
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inclusion was not intended to recirict the meaning of the e:xpression
"profession” but rather ¢ enlarze is. What iy does do or wha%t it
was intended to do by way of enlarzement is anoilzr natier,

or do I azree wiih the argumani made on behalf of the Insgecticr
that the use of the terms "profession" and “professional" in the
Memorandum of Association of the Institute is very significant. It

is not in any way conclusive ané I {axe the view that its

significance on this issue is minimal., It may be relavant to consider

0

wnat the Instituse thougnt of the status of iis members but no person
can become something that he is not merely by saying so. It is
purely a question of fact for tne Couri to decide what is tae status

or standing of any person however he may choose to describe himself.,

, L.J., at page 166, adopting a
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view exprecsed by Scruttor, L.J., in C.I.R. .v. Haxzse, stated "it

seems to me to be very dancerous o try to define the word 'yroiesciont™
o v a

and, on the same page, he said "Ultinately one has to answer this

question; would the ordinary man, the ordinary reasonable man - the
nan, if you iike to refer to an »ld f£riend on the Clapham omnibus - say
now, in the time in which we live, of any particular occupation, tnat

rogerly descrided as a profession?" It seems to me that this
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approach snould also be adopted to the worxd "vocation'. Hot having
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any evidence from the occupanis of the Clanham omnibus, I have turnad,
as I thinic I am entitled to turn, to ;cmé modern dicvionaxies,

The Shorter C:ford Dicltiorary 2.3 Ravised 1920, descrides
profession as:- The occunation whilch one professes to be skilled in
and to follow; a. A vocaticn irn which a professed knowledzse of sone
departument of learing is used in its application to the affairs of
others, or in the practice of an art founded upon if. Applied
specially to the three learnsd professions of divinity, law and
medicine; also to the military profession. b, In a wider sense; any
calling or occupa?ion by which a pzrsen habitually ez2rns nis living.
Vocation is described as ore's ordinary occupztion, business or
profession.

In Chambers Tweniizth Century Dictionary (1379), professzion is
described ac an employment noi zechaniecal and reguirirg som2 degree
07 learning; calling, habituzl empioyment, YVocation ic described as
one's occupntion, btusiness cr prolzssion,

1 Collins New English Dictionary (1356), profession is described

52

as occupation or calling, esnecially one requiring iz2zrning. Yosation
is described as c¢allingz, rnrofesssion or sccusaiion.
L de

Having read these meanings, I am lel{ in tkz poziiion fthat the

statute has provided a conundrum which I cannot zolvs. If the addition
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of the word "vocatiuon® doss include =211 occupations, calliass,

businesses, habitual employmenis and prpfessions, it seems unnecessary

rﬂ even as extended by the word "veoecaticn" must have some limitation.

F' Similarly, it must have been intsnded to efiect some extension bus,
F‘ as I cannot puess what this extension vias intended to be, I am not
-

n a position to say that the inference drawn by the President of the

o

Accordingiy, this apsezl will be dismissed.
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