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JACOBL ILTSRHATIONAL LIMITZED INCORFGRATID

Appelliants
and
L, CG'CLSIRIGH
’ Respondent

JUDGHENT delivered the 6th day of April, 1684 by Keane J.

The apprellants are a ccrmpany incorvorated in Panama which
hag carried on the business of providing engineering services
in Ireland since lMay 1¢74. On October lst, 1975, they entered
into an agreement with the Industirial Develotment Authority

under which that Body agreed to rvray them a training grant not

exceeding £245,000. The grants were in due course paid and the

relevant amounts apveared as follovws in the appellants!

accounts:—

Year ended Sppitember 30th, 1976 £162,009-00
Yezar ended 30th September, 1677 £53,547-00
Year ended 30th Seritember, 1978 £29,440~00

TOTAL £244,9%6-00
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respondent treated the grants in question as revenue receipts
and fixed the assessments to tax for the relevant years
accordingly. The apvellants apprealed to the Appeal
Commissioners; and, following an apveal meeting on May Tth
1981 the Conmissioners accepted the contention put forward
by the respondent. The appellants declared their
digssatisfaction with the decision as erroneous in point of
law and required the Commissioners to state a case for the
opinion of the High Court. The Commissioners thareupon stated
the case which is now before me and which states the point of
law (in parzgraph 10} as follows:

"Jhether on the evidence before us, we were correct ip

holding that the training grant received by the

(appellants) from the Industrial Development Authority

was a revenue receipt.”

It was agrzed at the hearing before me that the point
of law arising which now has to be defermined
in two parts, wviz:-

"(1) Whether the grants refarred to the Cuse Stated are
part of the annual profits or gains arising or

accruing.... to (the appellants)... from (a) ...
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trade within the meuxning of s 52 of the Income '

Tax Act 1976

?.wﬂ‘f,. -

®"(2) 1IT not, whether the amocunt of the granis must be
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taken into acccunt in ascertaining the smount of
such rprofits or gains."
While a number of authorities were cited in the course of

the argument in relation to the first question, it seems to
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me that in the end what has to be determined is whether the
word; “"annual profits or gains arising or accruing ... from
‘any ~ trade® in their ordinz2ry meaning are apt to include grants
such as ware mace to the apre2llants in the present case.

The grants wazre made under s 33 of the Industrial
Developﬁenﬁ Act 1969 which empowers the Industrial Development
Authority to make grants on such terms and conditions as it
thinks prover, for the training of persons in the processes
of an Industrial undertaking, provided certain reguirements
are met. By the argreement of'October ist, 1975, the

authority agreed to make such grants to the appellants;

and certain clauses of that agreement are mzterial.

Clause (6) provides that the payment of the training.

grant is to be made on foot of an auditer's certificate

certifying the actuzl number of jobs created in the
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undertaizing. Clauss (8) provides that if at a spccified date
the tosal number of permanent full-time jobs created in the
undertaiing is less than 150, the aprellants are to repay to
the authority 211 grant monies received by them in excess of a
specified sum. Clauss (14) provided that the authority might
at any time within ten years from the daue of the agreement
demand from the appell:nts the repayment of the grant monies
paid to the appellants in the event of any one or more of a

number of specified events haprening. Clause (15) provided

that, upon such a demmd being made and not being complied with,

the monies due should be recoverable by the authority.

t 1s obvious that a grant may be made by the authority

ta
h

unéer the section before any trade is carried on by the
recivient; and that the whole or vart of the grant may become
repayzble to the authority in certzin circumstances. This
consideration alone would suggsst thzt the description of the
grants as “"profits or gains" arising or accruing from such a
trade is innappropriate. Quite apart from that feature of the

present case, I do not think i1t weuld occur to one to describe

ranis of this nature given bty the Oireachtas for a snecified

(IQ

urnose as profits or gains arising from a trade. Accordingly,
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unless there was clear authority to thz contrary, I weuld

0‘!!?{
b2 inclined to the view that the grants in -Juestion were not
such profits or gains.

[a]

O0f the Irish authorities cited during the hearing,

Robinson -v- Dolan ((1935) I.R. 509) appears most in voint. m

In that case the tax-payer carried on a business as a merchant ™
in Mountmellick and Mountrith which was boycotied by local

veorle from 1921 onwards because he was known to b2 a subporter
m

of the British Government. He was awarded a grant by the Irish

Grants Committee set up by the British Government in 1926 to ' .

-
'
compensate persons who, because of their suvport of the British ‘5

.3

Y - e o -

Government prior to July 1lth, 1921, had sustained hardship

and loss. It was h2ld by the High Court, reversing the

3

decision of the Special Commissioners, that the grant was not ~

T

part of the profits or giins arising from the trade carried on

e \ts et ¢

by the tax~payer. The principzl argument advanced on behalf ME
of the Revenue in that case was somewhat different: it was ,g

submitted that, as the amount of the grant was calculated by

o

reference to the tax-ur2yer's traiding loss, it was in the nature
of a trading receipi. It was hzld by the High Court, however,

that, although the grant was calculated by reference to his
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trading loss, the test for determining whether it was a
trading receipt was The character in which it had been received
Since it had been received by him in his capacity as a
supporter of the British Government and not in his capacity
as a trader, it was, accordingly, not par?rof the profits or
gains arising from the trade. The point is, accordingly, not
the same as the point which arises in the present case; but
there are scme helpful observations in ﬁpe judgment of Hanna J.
as to the principles which should be applied. Referring to
the meaning to be given to the words ¥rrofits or gains', he
says (at ».527):

"They are the ordinary, dictionary, meanings:~ 'buying
and selling and the result thereof,' 'something earned‘', 'the

| .

revard of capital'. It is important to notice that under the nie
these words are linked up by the phrase 'arising .or accruing
from'. Read in relation %o trade and profits these words
should give no difficulty. An ordinary paraphrase, if such
is necessary, would be 'resulting from the carrying on of the

trade' or, $o accept iir Fitz3ibbon's metaphor, the trade is the

tree2 and the profits are the fruits thereof.®
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that the grants in the present instance are th2 nutrien% which
enables the tree to grow rather than tha fruit thereof.

In the course of his judgment in Robinson -v- Dolan,

Hanna J refers to cert2in orinciples enunciated as to the

meaning of "trade" by the Court of Apneal of Saorsitat Eireamn

in Arthur Guinness Son & Convany Limited -v~ Commissioners of

Inland Revenue ((1623) 2 I R 186). In that case, the

‘argument on beh1lf of thz tax-payer was accepted in the Court
of Apreal by O'Connor M R and Ronan L J. It was rejected,
however, by Molonzy C J and Dodd J in the King's Bench
Division andby Pim J., dissentiente, in the Court of Apze:l.
The decision has, moreover, atitracted sitrong criticism in

England from both the Court of Apveal and the House of Lords:

gee Commissioners of Inland Revenue -v- Newcastle Breweries

Limited (12 T.C. 927). It is, however, a decision which
should presumadbly be treated as binding in this country unless
and until the Suprem2 Court say otherwise; and, in any event,
it was the aprlication of the princirles in question to the

the pariicular case winich atiracted criticism rathe
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than the principles thcomseives.

The only other Irish zuthority referred to was Wine -v-
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¢'Connell ((1g27) I.R. 84, ©7) in which the Suprreme Court

ha21ld thut a2 zift to 2 vrofessionzl jcekey by the owner of a
horse which he had ridden to vicvory was iaxabls as being part

ing from his profassion. That

@)
iy
ct
I
[{7]
v
s
o]
\-;,
[N
vk
w
o
+
o
)
.
3
4]
P
"y
=
[4)]

case is clear authority for the prorosition thnt, where payment
is received by & person as thg result of ths exercise of his
vocation, it is immaterial that the payment was made
voluntarily. It is ceonceded on behalf of the appellsnts in
the present case that the fact that the zuthorities were under
no obligzation to make the grants in guestion does nox
necessarily prevent them from being taxzble and, accordingly,

sne aprlicition of

Of the BEnglish cases cited, thzt most in voint is Seahanm

Harbour Dock Comvany -v— Crock (16 T.C. 333). In that case,

a dock comp=ny contemplating an extension of its dcck applied
t0o t he Unemployment Grants Committee of the British Government
for financiz2l agsistance. Phe ccmmittee consented to sanction

grants from time tc time, as tihe work progressed and was paid

for, and the grints wers c2lculited by rsfarence tc the interest
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on expenditure approved by the Ccmmittee out of loans from

other parties. It wzs held that these naymsnts vere not an;]g

m"?
i

profits or zains liable to tax; ond, while scme 2% least of

" judrments proceed cn the basis that they were payments in tﬁ}

ot

21 rather than income, there is an observatigj

nature of capi ”
i

W]

of a more zeneral n2tur
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the speech of Lord Atkin in the =

House of Lords, which is of relevance to the present case. He

X3

says (at p,353)

"It avpeirs to me that when these sums were granted and

when they wsre received, they were received by the T

approoriate body not as part of their profits or gains‘j

]

of their trade. It is & receipt which is given for the

or as a sum which went to make up the profits or gains

express purpose which is named, and it has nothing to ;l

3

with their trade in the sense in which you are consider ig

m

the profits or gains of the trade".

The next English case referred to was Smart -v- ~

Lincolnshire Sucar Comvanv Limited (20 T.C. 643)., 1In that _

case, the payments sought to be taxed were suvsidies paid toi
the tax.payer for suszar manufactured by it. It was held ths .,
they were taxadble, sinrce they were intended to supplement t;?
trading receipts of the tax-payer,sc as to enable it to mainﬁﬁ

its trading solvency. (3ee the speech of Lord MacMillan in

)|
the House o? Lords at p 671). They were, accordinzly, wholly

1
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different in character from the grants in the present case.

The same must bs said of the payments to the tax-payer in

Tondon Tnvastnant and Mortgase Comzany Limited -v- “Jorthinsgio

(38 7.C. 86), another of the English cases referred to, whare
they represented comvensation for war damage to property.
Since the vropsrty was part of the stock-in-trade of the
tax~payer, it was held that they were trading receipts and,
accordingly, liable to tax in the ordinary way.

The last of the English czses referred to was Burman -v-

Thorn Domestic Apnvliances (Blectrical) Timited  (1982) S.T.¢.

That was also a case in which a Govsrnment Department made
grants to z cenmpany which were treated by the Inspector as
rszvenus receipts to be taken into account in determining the
amount of.a tax loss. The argument on behalf of the company
was that the payment was of & ca»itvel nature for the purpose
of defraying the capital cost of setting up a new factory.
It was held that the grant was applied for and received as
an "interest relief grant" to relieve the company of some of
the interest which it would Jstherwise have had to vay to the

Bank. It was, accordingly, properly talken into account as

an inconme raceipt. 3za2ham Harbour Dock Comnany -v- (rock we
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distinguished on the ground that in that case the payment was ,£
clearly of a capital nature. It is also clearly distinguismﬂﬂij
from the present case where the grants were not made in order 4
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to relieve the appellants of payments such as interest payments
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but for the specific purpose of training persons to be )

employed in an industiry intended to be established by the

appellants. 3
I am satisfied thzt the authorities cited confirm the R

view which the ordinary meaning of the words would suggest

that the grants in this case are not part of "the annual

profits or gains arising or acecruing ... from any trade...n",

The second question raised by the case stated is whether

in computing the amount of the profits or gains to be charged

Tl
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and, for that purpose, determining the sum to be deducted in

oLy

respect of the cost of training incurred by the appellants,
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the amount of the grunts must be taken into account. There
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would seem to be no reason in principle why in determining

whether particular expenses are deductible, account should

have to be tzken of the fact that the expenses in question may |
228
HTn
have been defrayed in whole or in part by scme person other ?
SR
iS5

than the tax-payer. This ippression is confirmed when one
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finds that the legislziure themselves have procesded on
, vprecigely that assumptiion by mzliing express vrovision that

such defrayment is, in speciiled circumstanc

£

s, to be tiken
into acccunt. Thus, in s 305 of the Inccme Tax Act 1967 there

is provision for the deduction of expenses for income tax

4]
purposes incurred by a person on the recruitment and training
n A
of local staff before trading actually ccmmences. Sub-section ﬁ
" (2) (b) vrovides that:- L
1%
™ "Zxpenditure shkall not be regarded 2s having been -

incurred by a person insofar as it has been or is to

be met directly or indiresctly by the State, by any Board

AN SRS P-4
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established by S:zitute or by any Public or Local
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Similar provisions are to be found in s 244 (8), s 245 (2)

F and s 303 (3) of ths Act of 1967.

-

the view that, in the absence of specific legislative provision

W oif this nature, contribusions by way of srant ftowards the
relevant expenditure siould not be taken into account. Thus

in Corvporation of Birmingham -v— Barnes (19 T.C. 195)




e e e e e et i 2 2 Tt e A A A AT et b S p o S A e e L e Ty T RO .

-13 -

Lord Atkin said (at p.216):-
"Jhat a man piys for consiruciion or for the purchase
of a work seems to me to be the cost to him; and that
whether someone has given him the monsy to construct
or purchase for hims2lT, or before the event has
vromised to give him the money after he has paid for
the work, or =zfiter the event has promised or given the

money which recoups him what he has syent.®

¢
v

some support, in my view, to the argument advanced on behalf
of the appellants in the present case and none to the argument
advanced on behilf of the respondent.

A more recent decision of the Court oi Appeal in Northern

Ireland (Cyril Lord Carpets -~v— Schofield (42 T.C. 637)) was

also referred to. In that case, it was held that, in computing

capital allowances certain grantsfromthe Governaent in respect of

capitil expenditure on plant or machinery had to be taken into

-
-

. . SO
account. There, however, the Court had to consider a -

sub-section in almost identical terms to s.305 (2)(b) of the

.
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Act of 1967 to which I have already referred; and the only
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auestion was whether the words "met directly or indirectly"
included the reimbursesment by the granting authority of
expenditure alrezdy incurred by the person applying for the
grant. The decision is, zccordingly, of no 2ssistance in
the present case.

The only other case which need be referred to is

Westcomhe -v— Hadnock Quarries Limifed (1% T.C. 137). In

that case, the respondent company was the sucessor of a
cempany vhich had construcfed a railway junction and siding
to serve the quarry owned by them. The railway company agreed
to pay them a certzin share of the receipts in respect of the
traffic conveysd to or from the siding, as the firm had borne
the cost of construction oﬁ‘the siding. The company claimed
thit they were entitled to-dgduct the freight charges of the
railway company in full for the purpose of computing their
profits.and gains, without t2king into account the allowances
made by the railwvway company under the agreement with their
pvredecessors. They submitied that these were essentially
nayments in resvect cof capitzl. It was held, however, that

they werz essentially revenue receipts and, accordingly,
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proyerly taken into account in ascertaining the actual ™

expenses which the respondents were entitled to deduct. While
the decision undocubteily is more in favour of the respondent
than the other authorities to which I have referred, it seems
-
to me distinguishadble from ths facts in the present case.
In that case, the court was concerned with charges made‘by
one trading company upon 2nother and concluded that it was tfﬁ
net charges only which cculd be taken into account in arrivi;i
at the sum properly deductible. That seems {o me to give rif”
to different considerations from those in the vresent case. o

I anm satisfied that in determining what deductions shou%g

be allowed for thz purpose of computing the profits or gains

of the trade in the present case, the grants paid by the
authority should not be taken into account
It follows that the appe:l should be allowed.
] . (2]
' ‘ \“ - / / ™
-
™
(c“u)l tGa2 T e _

Clley oo



i

M

Y IY VR WP IE -

S P R D R i A ey R K WS i e

Y2

For Appellant:

ror Respondent:
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T. McCann S.C.
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