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(ordinary).  On t h e  ozme d a t e  there  were pending a g e i n s t  t h e  

I"" tenant two prosecut ions  under t h e  I n t o x i c a t i n g  Liquor ~ c t  1927 1 

I"" for  a l leged o f fences  under t h e  provis ions  of the  Act r e l a t i n g  

to  prohibi ted hours. These prosecut ions r e l z t e d  t o  events 

and 26th,  27th November, 1982 re spec t ive ly .  The prosecut ions 

l iquor  t o  be consumed on t h e  premises a t  a t ime prohib i ted  by 

I+ law and of p e r m i t t i n g  persoos t o  be on the  s a i d  premises a t  a 

f"": t i n e  prohib i ted  f o r  those  purposes by t h e  Licensing Acts 1833 I ,  
L : 

On the  29 th  of A p r i l  1983, t h e  P r o ~ e c u t o r  appl ied  t o  t h e  

Respondent f o r  a c e r t i f i c a t e  of no objec t ion  t o  t h e  t r a n s f e r  

t o  the  Prosecutor  of the  l i c e n c e  h e l d  i n  the name of the  

tenant. This  a p p l i c a t i o n  was refused by t h e  Respondent on 

the ground t h a t  aa a consequence of  t h e  convic t ions  imposed 

on the 20th of A p r i l  t h e  l i c e n c e  had become f o r f e i t  and the re  

was on the  d a t e  o f  the a p p l i c a t i o n  no l i c e n c e  t o  be t r ans fe r red .  

On the  2nd of May, 1983 t h e  Prosecutor  obtained a Conditional 

P 2: :-. 
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r: 
Order of C e r t i o r a r i  t o  quash the  order  o f  t h e  D i s t r i c t  J u s t i c e  

I""'. 
i A 

on t h e  ground that t h e  l i c e n c e  was s t i l l  v a l i d ,  unendorsed and 

I" i. subsis t ing.  Cause has been shown on behal f  of  the  Respondent 

and the n a t t e r  now cornea before  the  Court f o r  an Order t o  make ,; 
a b ~ o l u t e  t ho  cond i t iona l  order  notwithstanding the cause shown. r: 

i 

The f o r f e i t u r e  o f  a l i c e n c e  i s  dependent upon t h e  number 

i ; 
of previous convic t ions  recordecl on the  l i c e n c e  and t h e  da te  

F' 
or  d a t e s  upon which auch convic t ions  were s o  recorded. 

P": 
Provisions r e l z t i n g  t o  t h e  recording of convic t ions  on l i c e n c e s  

r - aria t o  the  c i r c m s t a n c e s  in which such recording makes the  

P" 
I l i c e n c e  f o r f e i t  are contained in p a r t  I11 of t h e  I n t o x i c a t i n g  
I 

Liquor Act of .1927. Sect ion 22 d e a l s  w i t h  t he  recording  of 

- - - -  

U V U V  .Lbu.L.vuo V Y  L I Y - A A Y Y U  * V C" -Y -."&I" H Y .  
- 

"25 ( 1 )  menever t h e  holder  o f  any l i c e n c e  f o r  the  s a l e  
F 
1 

of i n t o x i c a t i n g  l i q u o r  by r e t a i l  ie convicted o f  

I""' 
an of fence  t o  which t h i ~  P a r t  of this Act a p p l i e s  I /  m i - 

I .  

4- ,- - - - - . - - . - - - - - - - - - . - - - - - the conviction sha l l  ... be recorded on such 

LLGCLAUC. I 

I 

F ( 2 )  Vhenever a convict ion o f  t h e  holder of a l i c e n c e  

i s  under t h i s  s e c t i o n  recorded on such l i c e n c e  
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such convic t ion  s h a l l ,  i n  t h e  case o f  t h e  first 

convic t ion  s o  recorded on such l i c e n c e  a f t e r  t h e  

passing of this Act, continue s o  recorded f o r  

t h e  pe r iod  of f i v e  years from t h e  da te  of t h e  

convic t ion  and in t h e  case of t h e  'second 

convic t ion  so  recorded on such l i c e n c e  after t he  

pass ing  o f  this Act, cont inue s o  recorded f o r  

t h e  pe r iod  of seven y e a r s  from t h e  d a t e  of t h e  

convic t ion  and, i n  t h e  case  of t h e  t h i r d  conviction 

and of  every subsequent convict ion s o  recorded on 

such l i c e n c e  a f t e r  t h e  passing of this Act, 
i' r !  !. 

!. cont inue s o  recorded f o r  t h e  per iod of t e n  years  

from t h e  d a t e  of the  convict ion.  

(3) Every convic t ion  recorded on a l i c e n c e  under th i s  

aec t ion ,  shall a t  t h e  e x p i r a t i o n  of the per iod  

during which under t h e  foregoing sub-section t h e  

: 

same is t o  cont inue recorded, cease  f o r  a l l  

purposes t o  be so  recorded." 

Sec t ions  26 and 27 afforded some r e l i e f  against t h e  

mandatory provis ions  of Sec t ion  25 (1). 30 far ao they  



are material these provisions are as follows:- 

w26 (1 )  Whenever t h e  holder  of a l icence for the  sale 

of Ixrtqxicating liquor is cdndcted by a Bustiea 

of the Dis t r i c t  C o u r t  of an offence to which 

this Part of t h i s  Act applies euch ;fustlce m a y ,  

if sat i s f ied  that by reason of the trivial nature 

of the offence auch conviction ought n o t  to be 

recorded on such l icence,  make an order stating 

the circumstances which reduced the  offence to 

one of a trivial nature and declsring tha-k suoh 

convic t ion  shal l  not be recorded, and whenever 

auch order is so made auch conv9ctton shall not 

be so recorded.It 

a 2 7  ( I )  Yhenever the bolder of any licence for the o d e  

of intoxicating liquor ia convicted by a Justice 

of the D Z ~ t r i c t  Court  of an offence to which 

thia Part of t h i ~  Act appl ies  an appeal  shall 

l i e  f rom auch conviction t o  the Judge of the 

Cfrcdt Court w i t h i n  whose cfrcuit the district 

or any part of the d i s t r i c t  sf such JhEice  i f a  



situate and the decis ion of such Judge shal l  

be f i n a l  and n o t  appealable and on the hearing 

of such appeal such Judge may, though affirming 

such conv9cticm, if aatfsfied that bgr reaeon 

of extenuating circumstances (to be stated fn 

the order of t he  Court) such conviction ought 

not to be recorded on such licence, make an 

order declaring that such conviction shall not 

be recorded, and whenever such order is so made 

such conviction shaU not be so recorded and 

s h a l l  for  all purposes be deemed never to have 

been so recorded and accordiagly any forfeiture 

occasioned by the  r e c o r d b g  of auch conviction 

shall be deemed to be cancelled," 

S e c t i o n  28 &ich provided for the f o r f e i t u r e  of 

licences is ae fo l lows: -  

"28 ( 1 )  Whenever the h o l d e r  of a licence f o r  the eale 

of i n t o x i  c a t i n g  l iquor by r e t a i l  Za convicted 

of an offence t o  which t h i s  Part  of th is  A c t  



Act recorded on auch l i c ence ,  and at t h e  time 

of such recordl-ng two  convictions (subsequent 

in date  to the passhg of t b i 8  ~ c t )  are by 

v i r tue  of this Part of t h i s  Act recorded on 

- 
such l i cence ,  ouch l i cance  sha l l  thereupon be 

gection 29 fur ther  mitigates against the m a n d a t o ~  

provisions of Section 25 ( 1 ) .  It is as follows:- 

fl 29. Whenever the holder of a l i cence  f o r  the sale 

of intoxicatfnf?; liquor by retail is convicted of two 

Court by which auch holder is so convicted or the 

C o u r t  by which such conviction is affirmed on appeal 

(as the  case may be) mag if it so thinks f i t  o rder  

t h a t  auch one or more as such Court aha l l  think f i t  

or more of fences of which t h i a  Part of th ia  A c t  appliee 

and auch offences were comi t t ed  on the a m e  day, the 

but not a l l  of such convictloaa a'lrall not be recorded 

on auch licence, and whenever such o r d e r  is m d e .  the 

conviction or convictions in respect of which the 

order is made ehall n o t  be recorded on such liceace 



notwithstanding the  provisions of t h i s  Act, and, 

in the case of an order made on appeal ,  s h a l l  f o r  

all purpose8 be deemed never to have been ao 

reco~ded. 
- 

The effect of these p x o ~ s i o n a  waa that every 

either Section 26, Section 27 or Section 29 were appl icable ,  

in which case the recording of the conviction or, tn the 

WBL g$ B F W Q ~ ~  29, 03: mm bn* ant of: %he amxee%We, 

was at the discretion of the Court. 

not  necessarily &rise  o u t  of the same incident,  m i g h t  

re%- &L&bre&% tree%=&% 0wv&(3%iwm a*%- $- 

I propose f o r  the purpose of t h i s  judgment t o  r e f e r  

c o u e c t i v e l y  to all convictions imposed in respect of 



offences committed on t h e  same day aa "a multiple 

convictionH; and to all other convictions, hc lud ing  

those impoaed on the sane day, but In respect of offences 

committed on dif ferent  days, as *a single conviction." 

These provisions o f  the In tox ica t ing  Liquor A c t  1927 

were amended by the Intoxicating Liquor ~ c t  1943. g#eW,&~ 

an absolute d i s c r e t i o n  whether or not to record any 

conviction, and a similar abaolute discret ion was given 

t o  the Circuit Court on a p p e a h ,   he provisions of 

sections 26, 27 and 29 which had qualified the terms of 

Section 25 ( 1 )  as already indicated were strictly no 

Heverthelesa, only the discretion longer  required. 

contained in Section 27 ( 1  ) was expreaaly repealed; the 

operation of Section 26 wea suspended and Sect ion  29 was 

l e f t  undisturbed, In addi t ion ,  it was propided t ha t  all 

cpnvictians then recorded ceased f o r  a l l  purposes to be 

& 'Pha %gi*% %em9 m&~iaas~b&s Waf9 $B #w 

ewm Zbe&@e i uJL&m U&B&@% a d d  $0 %a m& fie 

an abaolute discretion whether or not to record any 



conviction.  Further amendments were enacted by the 

Intoxicating Lia_uor A c t  1960. The absolute discret ion 

given to the C o u r t s   ether or n o t  t o  record a conviction 

was revoked. In place of the discretion,  a mandatory 

proviaion was enacted as a further sub-sechon to Section 

25, T h b  provision which was enacted by Section 37 of 

the 1960 Act waa as fol lows:  

( 4 )  Notwithstanding anything contained in aub-section 

( 1 )  of t h i a  Sec t ion ,  where a person is convicted in 

r e l a t i o n  to any premises in respect of which he 

holds  a l i c ence  f o r  the sale of in toxicat ing l iquor 

by retail of an offence to which this Part of this 

Act applies and t he  conviction i a  the first  

conviction of t ha t  person in r e l a t i o n  t o  thaae 

premises of an offence to which this Part of this 

act applies, t h e  conviction s h a l l  not be recorded 

on the li~ence.~ 

Phis Sec t ion  37 a l s o  amended S. 25 (2) by reducing 

the p e r i o d s  of tine during which convictions remained 

rscgrded on &icenoea. In a d d i t i o n ,  as with the 1943 A c t ,  

I 
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all convic t ions  then recorded ceased f o r  all purposes t o  

be so  recorded. The e f f e c t  of these  amendments bas t o  

give every l i c e n s e e  a c l s e n  l i c e n c e  and t o  provide t h a t  

i 
f - 7  1 nnntri n4--I nna narro n + ; m a +  n n n w 3 n - i - 4  n m  L a A  -bh  La 

- 
1 recorded on t h e  l i cence .  r I 

The main i s s u e  i n  the presen t  case  i s  as t o  t h e  

L of t h e  express ion  "first convict ionn as used in 

25 (4) .  I n  the  p resen t  case ,  each i n c i d e n t  wi th  

-. . . Wch t h e  l i c e n s e e  was charged gave r i s e  t o  a mul t ip le  

, convict ion,  Each such mul t ip le  convict ion comprised two 

convic t ions ,  The Respondent contends t h a t  one of the  

convic t ions  comprised i n  t h e  f i rst  mul t ip le  convic t ion  was 

--aml-r+aa +'-qm being recorded by v i r t u e  of the provis ions  

- .  . . ,'.' A"' " 3," 35=f13= 25 p.!, ,,, -,. z-AE," c_C S& 3 ~ ~ - - 5 + 3 ~ = '  

had t o  be recorded, He then contends t h a t  each of the  two 

convict ions comprised in t h e  second mul t ip le  convict ion 

had t o  be recorded and t h a t ,  when t h e  second of such 

convict ions was recorded,  the re  must then  have a l ready  been 

two c o n d c t i o n a  recorded. Accordingly, the l i c e n c e  became 

f o r f e i t e d ,  
I 



! 

The Prosecutor  denies  t h a t  such a r e s u l t  has been 

a r e  the true meanings of Sec t ion  25 (4)  and Sect ion 28. 

He contends t h a t  i n  r e l a t i o n  t o  a mul t ip le  conviction t h e  

a11 t h e  convic t ions  comprised in t h e  mul t ip le  convict ion 

and n o t  just one of such coovict ions.  I n  r e l a t i o n  t o  

Sec t ion  28, he f u r t h e r  contends t h a t  even if one of the 

time. T h i s  would mean that when each of the  convictione 

i n  r e l a t i o n  t o  t h e  events  of the n i g h t  o f  the  26th, 27th 

November, 1982 were recorded only one convic t ion  would 

f o r f e i t u r e  of %he l i c e n c e  took place,  

The Prosecutor  made one f u r t h e r  submisaion, He 

submitted that s ince the l i c e n c e  i n  fact never had any of 
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t h e  convic t ions  recorded on i t ,  i t  had n o t  been f o r f e i t e d .  

the Licensing Acts 1933 

2. That was a case  in which, by v i r t u e  of t h e  number of 

a very d i f f e r e n t  case from t h e  case  here .  There i s  no 

similar Order made wi th in  j u r i s d i c t i o n  upon which t h e  

Frosecutor  seeks t o  r e l y .  There is an ob l iga t ion  under 

Sect ion 32 (1 ) of t h e  ~ n t o z i c a t i n ~  Liquor Act 1927 t o  

a d  an o b l i g a t i o n  under sub-aection (2) upon the o f f i c e r  

o f  the  Court t o  record  any convic t ion  requi red  t o  be 

recorded on such Licence, and where the l i c e n c e  becomes 

f o r f e i t e d  t o  retain t h e  l i c e n c e  and t o  n o t i f y  the Revenue 

Commissioners accordingly.  Even i f  t h i s  i s  not done,. 



t h e  same consequences ensue: as i f  it had been done: 

See Sec t ion  31. I do not accept  t h i s  f u r t h e r .  submission. 

I n  order t o  construe proper ly  the  meaning of the  words 

" f i r a t  c o n v i ~ t i o n ~ ~  as used in Sect ion  25 (4 )  i t  seems t o  

m e  that it i s  necessary xlrsz G O  e ~ c a ~ ~ ~ ~ ~ ~  ,,uG rrr-rruA - 
- wnlcn aecxluu cu bu- j r v u  VLIY-IIwL. I - or  t h i s  purpose, 

it is necessery  t o  consider  t h e  aecond submission made on 

behalf of t h e  2rosecutor .  I n  support  of this submission, 

the Prosecutor  r e l i e s  upon e passage in t h e  judgment of 

, O1 Dalaigh C .J. in t h e  Attorney General  ( ~ ~ E l u i r e a d h o i g h )  

-v- Boles,  1963 I.R. 420. I n  Boles case t h e  i s s u e  before 

t h e  Court ma wEe-Fner ur. uuu a U V ~ ~ ~ ~  VLVu -- VA.*----- 

committed before  t h e  l i c e n s e e  had been convicted of any 

. , - - - - - - 2 - L x - - , ,  mL, i J . . ~ ~ , . ~ ~  1. of fence was i t s e l f  "a n r s ~  c o n v ~ c ~ ~ u ~ ~ . - -  - L - u ~  A A G G l l S G G  

hzd been convicted on t h e  sane day i n  the D i s t r i c t  cour t  

of two offences ,  one committed in t h e  month of July, 1960 

and the  o ther  c o m i t t e d  i n  t h e  month of August 1960. It 

uas common case that the  convic t ion  f o r  the offence 

committed i n  July 1960 was "a f i r s t   conviction.^^ It 

;,:. ' ., L.. . . '.- . A .F' -.i- 



c o d t t e d  in August, 1960 was a l s o  "a f irst  convictionH 

upon the ground which I have indicated, This submissian 

on behalf of the l i censee  was rejected by the Court. The 

pasazge upon which the Prosecutor re l i e s  is at page 426 where 

the farfefture provisions of Ssctian 28 do cmtain 

t h k  safeguard, that a lfcensee cennat l o s e  his  licence 

on a aingle *appearance1' h Court: The endoraenent 

which effec ts  the f o r f e i t u r e  has to be addi t ional  to 

two endorsements which are recorded, i,.e. , already 

recorded on the l icence,  and t ha t  necessarily means 

that he whas been to C o u r t m t  at leeat once beforeeH 

In thia judgment O I D a h i &  C . 3 .  waa essentially draw* 

the d i a t l n c t i o n  between an offence and a conviction. 

the passage which 1 have c i t e d ,  he was re fer r ing  t o  aection 

28 to show that  it a l s o  contain& a p r o t e c t i o n  in the cam 

of a f irst  appearance in Cour t .  Hevextheleas, it seems 

to me t h a t  he has n o t  dram a d i s t i n c t i o n  between the 

imponition of a conviction and the recording of t h a t  

conviction on the licence. Section 32 ( I  ) of the 



In tox ica t ing  Liquor Act 1927 r e q u i r e s  t h e  ho lde r  of the  
- 

l i cence  t o  produce h i s  l i cence  t o  t h e  Court a t  t h e  

- . a  . . -  -.. . I .  , , , *  * 
commencenent of t h e  trlal. lr a t  t n a t  szage tnele IS I 

; only one convic t ion  recorded on the  l i c e n c e ,  then it would 
i 

r' ;., 
c e r t a i n l y  be arguable that on the imposition'of any 

.. 
convict ions a r i s i n g  as a r e s u l t  of t h e  t r i a l  t h a t  there  

were c o t  then a l r e a d y  two conv ic t ions  recorded on t h e  

[" ;:,;. ;. .. ,.,,:- .-,:--.: i;;:: :. ,a 

:,, .. < .  \.st I...?::../:, .. :.:. l icence.  However, once t h e  convic t ions  a r e  imposed, they 
:, - ,, ,---. -*.. 'a  ; :. .; 7 .;. . ,- y. I, - ,  5 i . ,  rUemq , must fo r thwi th  be recorded. If t h e r e  was one convict ion i . ?  '.g F ;' 

/ .  
!. ' ' . =. 

_ . . . -_ . - I .  - '. . 'i r ;:- , recorded when that l i c e n c e  has handed in and two convict ions 
, 

imposed, then when t h e  first o f  those convic t ions  was I .? 
-!j 

! + 

recorded on t h e  l i c e n c e  t h e r e  would have been two ri ;A 

convict ions s o  recorded s o  that when the second convict ion 

imposed on that day was recorded t h e r e  would a l r e a d y  have 

- - - - - A -  - - 
t i. been two conv ic t ions  recorded on t h e  l i c e n c e  and it w o u d  

r have become f o r f e i t .  This approach i s  supported by a 

v .  
b - 

passage from the judgment of Walsh J. i n  the same case in f p.. 

which he says at page 435: ".. . . and of  course i .  
. . by v i r t u e  of Sec t ion  28 o f  the Act a l i c e n c e  was f o r f e i t e d  I" i. 2, 4 

-. 
when it contained t h r e e  recorded c o n v i ~ t i o n s . ~ ~  I r e j e c t  r i. 

kg ,:. 
V&*..< . r - -- - I T - '  
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! i,i 
- . I  r1 the P r o s e c u t o r t s  submission. A d i s t i n c t i o n  must be draxn 

" 

1;' 
. I , .  

m a  ! A #  

r : between imposi t ion of a convict ion 2nd i ts  being recorded ' 
$6 1 

.{! 

p : on the  l i c e n c e .  It i s  n o t  the  nnmber of convict ions 

recoraea uu -liuu ~ r~ ; r ;uc ;~  a u  uuu Y.VLY.IILV nhLbl .  ---- 

a r e  Mpoaea wnlcn 13 rnaberur,  U U ~  ~ U G  V U W U = ~  3V LGbVILC=U C" :.:. 
as each convic t ion  imposed i s  recorded. The Prosecutor 

a l s o  submitted i n  r e l a t i o n t o  - sec t ion  28 that s i n c e  h i s  l i c e n c e  

was c lean  on h i s  f i r s t  appezrance in Court it could not  have 

become f o r f e i t .  Even if t h i s  cons t ruc t ion  i s  open under 

, sec t ion  28, t h e  acc iden t  t h a t  two p r o s e c u ~ i o n s  z r e  h e a d  

on the  same day does no t  make t h e  second prosecut ion p a r t  

of a first appearance: see  Kingsmill  Moore J. i n  Boles -- 

case at p.431. Upon t h i s  view of the e f f e c t  of Sect ion 
7 

28, then, -&less t h e  P r o ~ e c u t o r ~  s min ~ u b m i s s i o n  is 

cor rec t ,  the  . l icence  %xis f o r f e i t e d  by v i r t u e  of t h e  recording  

of the  conv ic t ions  comprised i n  the second mul t ip le  I 

convict ion imposed on h i a  1es.see. 

The osaence of the Prosecutor ' s  first submission as 

.-.. . 

y" . - .  to the meaning of t h e  expression "first conviction" i s  that 
1 : ::. /I 

" .  . . .. - 
. - Sect ion  25 (4) may a l s o  by reason of t h e  I n t e r p r e t a t i o n  ! 1 I( 

,. . . '  
: .' :, 1" 
..'. I . 

p .,-,;, :5 ,!. t l. 
1 

i ,  ,>$; .,i.; . ' -'. it, .L. . 

i-:>wd322--,.,L . . -. i h - 
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f":, Acts be read as if t h e  provis ion  had been enacted in the  ; K; 1%; . I-,, 

! '1 p l u r a l ,  He submits t h a t  in r e l a t i o n  t o  a multiple ~1 
conviction of  a l i c e n s e e  with no previous convict ions it 

P: 
L ;.. ' '3' 

should be s o  read.  Both the  I n t e r p r e t a t i o n  Act 1923 and ! 1, I 
1 1 1 1  

the I n t e r p r o t a t i o n  Act 1937 a r e  t o  t h e  same e f f e c t  s o  t h a t  

whichever i s  t h e  appropr ia te  Act t o  apply t o  t h e  provis ions 

o f  Sect ion 25 (4 )  of t h e  I n t o x i c a t i n g  Liquor Act 1927 it  
j[ 
.: I I 
rri~ 

i s  immaterial  which is taken f o r  cons idera t ion .  The 

C" I n t e r p r e t a t i o n  Act 1923 Sect ion  9 ( 1  ) provides: - 

- "In t h i s  Act and in evers Act ~ a s s e d  after the 

commencenent of t h i s  A c t ,  u n l e s s  t h e  cont rary  i n t e n t i o n  

L r  appears  - . . . (b)  words i n  the singular shall 

i nc lude  the p l u r a l ,  and words in t h e  p l u r a l  shall. 

inc lude  the  singular, 

The I n t e r p r e t a t i o n  Act 1937 Sec t ion  I 1  provides: . I 
nThe following p rov i s ions  a h a U  apply and have e f f e c t  

i n  r e l a t i o n  t o  the cons t ruc t ion  of  every Act of t h e  p-. 
Oireachtas and o f  every instrument made wholly o r  1 

i 
C ' 

p-tly under any such Act, t h a t  i s  t o  sag:- 
\ 

F 
1 : ( a )  singular and p l u r a l .  Every word importing the  

r. s i n m a r  s h a l l ,  unless t h e  con t ra ry  i n t e n t i o n  an,a,-e 
1 .  



every word importing t h e  p l u r z l  shall, unless t h e  

imported the  s i n g u l a r .  la 

Read i n  t h e  p l u r a l  Sec t ion  25 (4) woula read as 

follows: 

"Notwithstanding anything contained in sub-section (1) 

f o r  t h e  s a l e  o f  i n t o x i c z t i n g  l i q u o r  by r e t a i l  of 

offences t o  which t h i s  Part  of t h i s  Act a p p l i e s  and 

the  conv ic t ions  are the  first convict ions o f  t h a t  

person in r e l a t i o n  t o  those  premises o f  offences t o  

shall not be recorded on t h e  1icence.N 

The language o f  the  provis ion  is in no way s t r a i n e d  by 

reading it i n  t h e  plural. The word * I f i r s t M  is normally 

d ic t ionary  d e f i n i t i o n  inc ludes  i t s  use as i n  " the  first 

two, t h r e e  e t ~ . ~  Nor is it unusual t o  use it without 



such numbers but  w i t h  p l u r a l  nouns as f o r  example i n  the  

expression n t h e  f irst  menu t o  land  on t h e  moon. 

- -  - 

This i n t e r p r e t a t i o n  should be  considered i n  t h e  light 

V Z  b1IG U A 3 G A  G U - L V A A  &A CLIL U G U  U V  UJAG U U U A  L) UJ LI1LG Y A - W  VIJIULIJ V I  

Sect ion 29 i n  r e l a t i o n  t o  a mul t ip le  conviction. When 

-P4 ms4- meseat7  +hn nC-Pnrr+ n9 0-an.C-inn 30 ~.+ea +A.  nq*-? 4 9 -  +La 

mandatory p rov i s ion  of  Sec t ion  25 ( 1 )  s o  as t o  g ive  the  

c o u r t  a d i s c r e t i o n  in  the  case  of a mul t ip le  c o n ~ i c t i o n  to 

t r e a t  i t ,  i f  it saw f i t ,  in e f f e c t  as a s i n g l e  convict ion.  

, Following t h e  pass ing  of the  I n t o x i c z t i n g  Liquor Act 1943 

t h i s  d i s c r e t i o n a r y  power lapsed s i n c e  it ms a l s o  included 

LU ~ U G  WIUGI- ~ U W C L  G U U ~ Q I L L C U  LU 3 r ; v l r ~ u u  C> \ I 1 as ueuaeu .  

By v i r t u e  of t h e  provis ions  o f  Sec t ion  37 of the  In tox icz t ing  

Liquor Act 1960, the  d i s c r e t i o n  h a s  e f f e c t i v e l y  been 

revived. The s e c t i o n  a p p l i e s  t o  the  recording  o r  non- 

recording of  coov ic t ions  comprised i n  a mul t ip le  conviction. 

The uae o f  the words "such one o r  more as such Court shall 

think f i t  b u t  no t  a l l  o r  such  conviction^'^ suggests  t h a t  

the  i n t e n t i o n  o f  t h e  provis ion was t o  c r e a t e  a d i s c r e t i o n  

t o  amel iora te  Fn p a r t  but  no t  t o t a l l y  t h e  harshness of t h e  



provisions of Section 25 ( 1  ) . 
the p r o d s  ion "notwithstanding the provisions of Chis ~ c t "  

auggesta t ha t  the intention was to grant the discretion in 

relation t o  convictions which woad otherwise have had to be 

rscorded. If Section 25 ( 4 )  may be read in the p l u r a l ,  then 
- 

none of the oonvictions may be recorded. The words 

&#notwithatanding the provis ions of thia A c t "  do n o t  apply  t o  

such convictions and ao Section 29 has no application, 

offeoces so that the  example 1 have taken need not be an 

cannot relate to more than two of t h e s e  three convictions. 

.BectUn 25 (4) may aaLy be read in W s ~ B & i $ Z s ~ ~  Th@ ,M-e 0% 

$he dWc~a$%ah g5- Q PeoCiim 89 U Less olaw in -4 It oQn 

wmek ~ t m * * ~  say fbw a@n@cr;&ons, Sectbn '25 ~ 3 3 ,  Feq&,a( 

.b r-W-tLWt %b $&Li%rt bow8 a$Z&n@a $a €0  bba~g,@ a%% t~+W&Q~ 

exceptional case. If the discret ion is t o  ameliorate in par* 

the effect of Saction 25 ( 1 )  as amended, then the discretion 

so, at least one oonviction must be recorded. T h i s  would 

have been a l i k e l y  result even without S e c t i o n  25 ( 4 ) .  On the , 

o t h e r  hand, if the  discret ion relates only t o  convictions 

w o u l d  otherwise have had t o  be recorded, then it can be construe 
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L a  ---l-. t o  all t h r e e  convict ions s ince  it w i l l  s t i l l  be a p p l i e  

I.. - ,  . 
L -  n--- ,- -A-a h r , +  nnt  a7 1 nf nllph cnnvi r?tiansll On t h i s  

i 
basis ,  i f  the  Court e x e r c i s e s  the  d i s c r e t i o n  then none of the 

r" , convictions need be recorded. 

Consideration must a l s o  be g iven  t o  the  use of the  

expression I8first c o n ~ i c t i o n ~ ~  in Sect iqn  25 (2) of t h e  1927 ~ c t .  

P It is used i n  r e l a t i o n  t o  t h e  expressions "second conviction" 
1. 

F ' 

unlike t h e  word 1tfirst88 cul only be used i n  a singular context ,  r ;; . ..-. , ,:-:,,:-:, , t . k < .  , :;..'qy;:,.! ,: - 8 , '  / .., ,. 
,,', . :.: " --.,. --. '.-< 

+ ,,-'*,\..," 
. . ./ the  b r o p e r  cons t ruc t ion  of t h e  expression i n  this sub-section r . i ,;,&, q j h  ,; ;, j 

, a ,<; &J 
--*-+ ha +n  +he singular. Nevertheless,  t h e r e  i s  no r u l e  of 

r^ . : .  construct ion which r e q u i r e s  that an expression must be given the 

same meaning whenever used in  the  same instrument r ega rd less  of 

context.  Moreover, t h e r e  i s  nothing i n  the  expression "first 

convict ion so  recordedta as used i n  s e c t i o n  25 (2) which denies  

t h e  possibility that t h e  number of convic t ions  p r i o r  t o  t h e  

first convlct lon -GO ut: L - ~ G U L U G ~  -LuLUC.u VYIJ yv yuv 

*- .. n.-.*.,r-! ,,+4 

I propose t o  evalua te  these  cons idera t ions  i n  t h e  light of 

the i n t e n t i o n  of  t h e  l e g i s l a t u r e  t o  be gained f r o m  the provisiori 

of Sect ions 25 t o  29 of the I n t o x i c a t i n g  Liquor Act 1927 as 

o r i g i n a l l y  enacted and as subsequently anended. It sem t h a t  i n  



d i n g  Section 25 (4) the legislsture intended first t o  provide 

some r e l i e f  a g a i n s t  t h e  otherwise mandatory provis ions  of 

. . Sect ion  25 ( 1 )  and, secondly,  f ia t  t h e  granting of such 

"a con t ra ry  i n t e n t i o n  appearsN and t h a t  the cons t ruc t ion  

of t h e  same expression i n  Sect ion  25 (4)  should a l s o  be 

i n  t h e  singular. Further, i f  a plural construct ion may 

be a p p l i e d  t o  Sect ion  25 (4) then  Section 29 has no 

a p p l i c a t i o n  t o  convict ion3 coming within the provisions 

between t h e  years 1943 and 1960 this cons idera t ion  bears 

l i t t l e  weight, 

cons t ruc t ion  of  Sec t ion  25 (4 )  being l i m i t e d  t o  t h e  

s ingu la r  i t  seems t o  me t h a t  a con t ra ry  i n t e n t i o n  does 



I. 

;.; h . ' (, 3 : tic;! 
\q O 

. ..-, 4. .  c" I.. -24- I I . : * .  :;I::! t;; 

i, 

?: 

1; no t  appear and t h a t  the weight of  t h e s e  two arguments 
- 

f 

t i7,. is  more than  counter-balenced by t h e  o ther  cons idera t ions  

!. 
which I have ind ica ted .  A cons t ruc t ion  which inc ludes  

$ r f 
the p l u r a l  enables  the  cons t ruc t ion  of Sect ion 29 of be 

p $!. 1 2  
c l e a r  and unambiguous, whereas on a cons t ruc t ion  which i s  e r E .  

k ,  l i m i t e d  t o  t h e  s i n g u l a r ,  t h e r e  must 'be  doubt as t o  t h e  extent  
1 . .  

of t h e  d i s c r e t i o n  given. Secondly, in the  example taken, p r il ; ', 
8 r k.  , . .  even i f  the  d i s c r e t i o n  granted by Sec t ion  29 is unambiguous, 
P 
$ 

t h e  f o r f e i t u r e  o r  non f o r f e i t u r e  of t h e  l i cence  i s  a t  the  
;; . < I 7% i : ,  
> .* . 

, d i s c r e t i o n  of t h e  Court. While it c a m o t  be presumed that f . r . ;  C 

3 
t h e  l e g i s l a t u r e  intended r e l i e f  t o  be granted i n  r e s p e c t  

$1 [ " ;  . . 

i of more than one convic t ion ,  never the less  it seems unlikely i : .  ;: 
r' t h a t  t h e  l e g i s l a t u r e  would have intended g ran t ing  a r e l i e f  
< 

under S. 25 (4 )  which in any circumstances might have t o  F f $ 
1:. 

depend for i t s  e f f i c a c y  upon t h e  exe rc i se  of a d i s c r e t i o n  .<. . 
. %.. ', r F f 

r . r .! by t h e  Court. 
i. . 
p 

For t h e s e  reasons,  1 am of t h e  opinion t h a t  t h e  ". 

I .  

t 
p , . '  

Prosecu to r ' s  m a i n  submission is c o r r e c t  and t h a t ,  in respec t  
;:- 

of a m u l t i p l e  convic t ion  of a l i c e n s e e  with no previous I.. 

3 r" ;;; 
L :. 

I ,  

I. 

!.  %. 
convic t ions  none of the convic t ions  comprised t h e r e i n  may 

r"" <, 

f 
,.., 
.:' . 

F.. - .: 
>.,? L;:..,. - 1, ..:, e. -->., . . 



be recorded on the licence. The effect of this 

interpretation in the present case is thot only two of 

the licensee's four convictions were required to be 

Accordingly, the Respondent was wrong in law to decline 

jurisdiction to hear such application, The Conditional 

Order granted in this case will be made absolute. r 
I"" L 
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