
. ;IIGI~  cam^ 

Racord 30. 1979 No. 29803 

Jud~xe:n,t 0 1  XI. JustFcc B a r r i n ~ t o a  de l i ve r ed  th9 22nd dzy of Au,wst 19i34. 

The p l z i n t f f f  i s  a mechanical f i t t e r  end i s  the occupier  of 

p r en i s e s  kno;.= as 33 Sonerton ?ark, Ballialough in th? City af Cork. 

The p l a i n t i l f  claims t o  hold these g r e n i s e s  es a weekly t e ~ e n t  m d  as 

successor  i n  t i t l s  t o  one adward Lynch t o  whoa t h e  p r e n i s e s  were l e t  by 

rneuorzndlm of sgreenen t  dated t h e  17 th  deg of Ju ly  1968 and m d e  between 

t h e  Lee U t i l i t y  Soc i a tg  L in i t ed  of th2 one p a r t  and t h e  soid Edmrd 

Lynch of  t h e  o t h e r  p a r t .  

The f i z s t  naned dofenGant ilic'oolas Bradley c lz ims t o  be e n t i t l e d  t o  

t he  iaterezt o f  tikc. lnr-<?lord i n  tis snic'l tenancy egreement as 

successor  i n  t i t l e  t o  t he  s a i d  Lee U t i l i t y  Socie ty  Limited, In 

pursuance of such c la im t h e  f i z s t  named defenflant by n o t i c e  dated t h e  



2. 

21st  October 1977 purported to  r a i s e  the p l a i n t i f f ' s  r en t  and when 
1 1  

the p l a i n t i f f  re fu ted  t o  pay the increased r e n t ,  by not ice t o  qui t  

dated the 1 s t  E a c h  1978, purported t o  terminate tke plsrintiff ts 

tenancy. 

The f i r s t  named def endmt suksequently i n s t i t u t e d  e j e c t n e ~ t  

proceedings i n  the Cork C i rcu i t  Court aga ins t  the p l a i n t i f f  in 

these proceedings and succeeded i n  recovering a decree f o r  possession 

against  him (see Southern Circuit,County of Cork Record Xo. P41/1978 
? 

Nicholas Eradley , p la in t  i;-Df and Edward Lynch, defendant ) . Ele 

plaintix"f Fn these proceedings appealed t o  the High Court aga ins t  the 

order f o r  possession and the q p e a l  i n  the ejectment proceedings 

has been adjourned, on t e rns ,  pendine determination of the mat te rs  

at i ssue  i n  these  proceedings. 

The p l a h t i f f  ia these proceec?in&s claims that the f i r s t  named 
l l  

defendant i n  these proceedings has no t i t l e  to  tke premises. 

n 

Tue premises number 33 Somerton Park were constructed by the sa id  

m 

Lee U t f l i t y  Society Limited and l e t  by that Society pursuant t o  and 
I I 

n 

under the provis ions of a scheme provided f o r  by sec t ion  20 of the 

rn 

Housing (~mendment) Act 1948 &d the Regulations made thereunder 
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3. 

inc lud ing ,  i-.1 p a r t i c ~ t l a r ,  S t a t u t o r y  I n s t r u e n t  No. 90 of 1948. The 

s a i d  Societ:r r ece ived  z g r a a t  of K250 from t h e  U b i s t e r  f o r  Local  

Governnent towards t h e  cos t  of b u i l d i n g  t h e  s a i d  house, In r e t i a n  

f o r  t h e  s a i d  g r an t  t h e  s z id  Soc i s ty  gave t o  t h e  LIinister en undertaking 

pursuant  t o  t he  s a i d  Act a r d  aegu l a t i ons  no t  t o  s e l l  t h e  s a i d  house. It 

i s  t h i s  under taking which has &iven r i s e  t o  t h e  p resen t  proceediags. 

The p r i n c i p a l  person i n  t h e  Lee U t i l i t y  Socie ty  L in i t ed  was a builder 

c a l l e d  W i l l i a m  Bradley,  an unc le  of t h e  first aaned defendant. In  o r  

about  t h e  year  1975 t h e  said Lee U t i l i t y  Socie ty  Limited by s p e c i a l  

r e s o l u t i o n ,  du ly  passed in accordance w i t h  t he  p rov is ions  of s e c t i o n  54 o 

t h e  I n d u s t r i a l  and Provident  S o c i e t i e s t  Act 1893, converted i t s e l f  i n t o  

a l i n i t e d  l i a b i l i t y  company c a l l e d  "Lee E s t a t e s  Company Lini tedt t .  

On t h e  2nd A p r i l  1976 t h e  members of Lee E s t a t e s  Company Limited,  a t  

an ex t r ao rd ina ry  gene ra l  meeting, passed a s p e c i a l  r e s o l u t i o n  t h a t  Lee 

Z s t e t e s  Compzny L i a i t e d  be wound up v o l u n t a r i l y  end t h z t  rGr. William 

Kirby F.C.A. be appointed l i q u i d a t o ~ .  The second-named Defendant i s  the  

widow and Legal  Pe r soaa l  Regresen ta t ive  of t he  l a t e  Mr. Kirby and no 

o rde r  is souzht s s a i n s t  h2r in the se  proceedings. 

By t r a n s f e r  r e g i s t e r e d  on t h e  6 t h  day of  Septezlber 1976 t h s  sa id  

W i l l i a m  Kirby, i n  h i s  c spzc i t y  as Liquide tor  of Lee E s t a t e s  Compeny 



Limited, purported t o  t ransfer  the landlord1 s i n t e r e s t  i n  number 33 7 

Sonerton Park to  the f i r s t  named defendant Nicholas Bradley. It does, 
r 

I 

not appear t h a t  the a?proval of the K W s t e r  w a s  given or  sought i n  
rl 

respect of t h i s  t ransfer .  
"! 

1 

Meanwhile, the p l a i n t i f f ,  hfr. Lynch, had, with the consent 

"I 
of Mr. W i l l i a m  Bradley, acquired ti? tenant t  s i n t e r e s t  in the house. 

After he had acquired the tenantt .s  Fnterest the p l a i n t i f f  approached 

&. \ Y i l l i a m  Bradley and asked him if he could h y  out the l aad lo rd l s  7 

1 
b t e r e s t  in  the house. Mr. S / i l l i a m  Bradley said he could not  s e l l  

the house but th t  i f  the house was ever on the market he ( the 1 

~ l a - t i f f )  would be offered it f i r s t .  A t  a l a t e r  stage the p l a i n t i f f l  

spoke t o  the first named defendant,*. Nicholas Bradley, who w a s  then 

Secretary o f  the U t i l i t y  Society, t o  ge t  some l a rd lo rd ' s  r e p a i r s  
'"I 

done. Mr. Nicholas Bradley got soue r e p a i r s  done but said the Society 
1 

could not a f fo rd  to do the remainder. A t  t h i s  stage he t o l d  the 

m 

pla in t i f f  t h a t  the plaintiff would be offered the house shor t ly .  

r-l 

Relying on these assurances the p l a b t 3 f f  says tha t  he, himself, 

m 

carr ied out the r e p a i r s ,  l a i d  down c e r t a i n  concrete paths,  painted 

the house and generally kept it i n  good order. The p l a i n t i f f  n 

complains t h a t ,  i n  s p i t e  of these assurar-ces, he was never given an 



5. 

opportunity t o  buy the house. 

The p l a i n t i f  i ' s  eviecrice on theso po in t s  was not challenged. 

The p l a i n t i f f  served on the f i r s t  named defendant a not ice 

t o  a d m i t  t h a t  the Lee U t i i i t y  Society Limited had received a g r a t  

of a50 in r e e e c t  of number 33 Somerton Park from the Minister. 

The defendant, i n  h i s  r eg ly  dated the 15th June 1984, adn i t t ed  

t h a t  it had received such a grant  and added the following words:- 

"And i t  is f u r t h e r  noted that the p l a i n t i f f  admits t h a t  

the g ran t  of a250 was repa id  in its e n t i z i t y  t o  Lee 

U t i l i t y  Society p r i o r  to  i t s  conversion t o  the Lee Es ta t e s  

Company Liml ted.  " 

This i s  intended t o  record an a l leged  admission by the p l a i n t i f f  1s 

s o l i c i t o r  t h a t  the grant of E250 had been repaid by the Lee U t i l i t y  

Society t o  the M-ister. Mr. BlaYnw, who appeared f o r  the 

p l a i n t i f f  i n  the hearing before me, agreed t h a t  h i s  s o l i c i t o r  had 

made such an admission. 

The case was ooer:ed to  me on the basis that th i s  grat  of 

E250 had been raitl :.; the Tfiniater t o  the Society and r epa id  by the 

Society t o  :i-< . I . I L ~ ! ~ , L *  the course of the hear* Mr. OtDriscoll, 

who ap~eared for tne t u::, t rnrr.ed defendant, expressed doubts as t o  



whether t h e  admission t h z t  the  Soc ie ty  had rece ived  a grant of E25O had 

been c o r r e c t l y  m d e .  It aspeared t h a t  t h e  Soc ie ty  k d  rece ived  a l o a n  

from the  3ousing Authority as we l l  a s  a g ran t  from t h e  I i i n i s t e r .  The l ~ a r  

7 

had been pa id  o f f  b u t  a p o s s i b i l i t y  e x i s t e d  of confusion between t h e  l o  1 

9 
and t h e  g ran t .  I ellowed I&. OIDr i s co l l  a n  oppor tun i ty  t o  check on t 3 

t r u e  pos i t i on .  On t h i s  i n v e s t i g a t i o n  i t  t r ansp i r ed  t h a t  t h e  Soc ie ty  hqi 

indeed,  rece ived  a g r z n t  of E250. M r .  Blayney t hen  expressed doubts a7 

t o  whether t he  a d a i s s i o n  nade by h i s  s o l i c i t o r  t h a t  t h e  Soc ie ty  had 

r e p a i d  a g ran t  of E250 had been c o r r e c t l y  mde .  Again I considered it 
1 

f a i r  t o  'give Mr. Blayney an oppor tun i ty  t o  check on t h e  t r u e . p o s i t i o n ,  
m 

notwiths tanding t h e  adn i s s ion  nade by h i s  s o l i c i t o r .  Mr. Blayneg's 
m 

i n v e s t i g a t i o n s ,  however, were inconclusive  as appa ren t l y  t h e  Departrnent.0 

m 

t h e  Environent had no records  from which i t  could e s t a b l i s h  whether thc 

rn 

g r e n t  had been r e p s i d  o r  not. 

Under t he se  circumstances it ap?ezred t o  me t h a t  t h e  on ly  s a f e  ~ o . ~ : :  

open t o  ne was t o  cons ider  the  c s se  on t h e  b a s i s  of t h e  formel  a d m i s s i l :  

made by t h e  parties. I there fore  approach m y  dec i s ion  on the  b a s i s  t k  

the  X i n i s t e r  d id  make a g ren t  of C250 toiiards t h e  c o s t  of bui1dir.g the- 

house and t h e t  t h i s  s t i n t  w a s  r epc id  i n  i ts  e n t i r e t y  by t h e  U t i l i t y  
R 

Socie ty  p r i o r  t o  i ts  convers ion i n t o  a l i m i t e d  l i a b i l i t y  company. 
"I 



I"' 

The grant  i n  the  present case was made uader sec t ion  20 of 

the Houaiw (~mendment) ~ c t  1948, which provided t h a t  the 'ulinister 

f o r  Local Coverlvnent could, i n  c e r t a i n  circumstances, make a grant 

t o  any public u t i l i t y  soc ia ty  e r e c t i q  one o r  more t'- one house f o r  

occupation by a  person of the aorking c l a s s e s  o r  an a g r i c u l t u r a l  

labourer.  

Cer ta in  s t a t u t o r y  condit ions had t o  be f u l f i l l e d  before a  grant  

could be made. Erection of the  house o r  houses had t o  be commenced 

on o r  a f t z r  t h e  1st Novenoer 1937 2nd t o  be conpleted on o r  before tbe 

1st day of g p r i l  1950. The house had t o  conply with r u l e s  s e t  out i n  

the  p i r s t  Schedule of the Housing (pinancia1 and Uiscellaneous 

Provisions)  gct 1932 (No. 19 of 1932). F ina l ly ,  s ec t ion  20, 

subsect ion (I) ,  parazraph (c)  o f  the 1948 Act provides as follows:- 

vcsuch public u t i l i t y  soc ie ty  u-qdertakes ~ i t h  the klinister 

t h a t  such a soc ie ty  : . r i l l  not; sell such house o r  houses 

and m i l l  l e t  such house o r  houses only a t  such ren t  and 

subjec t  t o  such condi t ioas  a s  may be approved by the  

Unister , t1  

Xr. Sayney  points  out t h a t  t i e  under tak ing  given by the  h b l i c  

U t i l i t y  Society a2pears t a  5e i n d e f i n i t e  i n  point 02 time i n  t b t  thert 

i s  no s t a t u t o r y  provis ion f o r  the repayment of the grant  o r  f o r  the 



Minis ter  r e l e a s i n 3  t h e  Socie ty  from i t s  undertaking.  Mr. Bloyney "I 

f w t h e r  s u b d t s  t k r t  t h e  undert~king is given,  n o t  f o r  t h e  b e n e f i t  of the 
'"1 

Gin i s t e r  only ,  bu t  f o r  t h e  bene f i t  of those  persons ,  be ing  members of 
'-7 

working c l a s s e s  o r  a g r i c u l t u r a l  l abou re r s ,  housing of vrhom the  Act seeks  

rn 

t o  a s s i s t .  

"I &. B l z p e y  c o n t r a s t s  t h e  wording of s e c t i o n  20 subsec t ion  (1 )  

v 
paragraph ( c )  wi th  t h e  wording of s e c t i o n  19 subsec t ion  ( 2 )  paragraph ( 1 )  

Sec t ion  1 9  provides  f o r  g r a n t s  being made by Z o u s h g  Author i t i es .  T 

Under s e c t i o n  19,  subsec t ion  (2) paragraph ( c )  t h e  b u i l d e r  who a c c e p t s m  

a g ran t  must a l s o  g ive  an undertaking bu t  t h e  wording of t b e ' r e l e v a n t  , 

paragraph is s i g n i f i c a n t l y  d i f f e r e n t .  It r eads  es fo1lovrs:- 
m 

"The person e r e c t i n g  t he  house under takes  wi th  t h e  housing 
'-7 

a u t h o r i t y  t h a t ,  s u b j e c t  t o  such condi t ions  as may be 
* 

~ r e s c r i b e d  by r e a u l e t i o n s  made under t h i s  s e c t i o n ,  he w i l l  

no t  s e l l  t h e  house end t h a t  he w i l l  l e t  the house sub j ec t  

t o  such c o r d i t i o n s  es ney be so prescribed." T 

Regulations under s e c t i o n s  19 end 20 of the  Housing ( ~ r n e n d r n ~ ~ t )  

Act 1948 a r e  contained i n  S t a t u t o r y  Instrument llo. 90 of 1948. Part 7 

I71 of t h e  Eegulat ions  a p g l l c s  t o  new houses in r e spec t  of which grznts, 

were giver. by' e iiousing Author i ty  uncier s e c t i o n  19 of t h e  194a ~ c t .  rn 

Pl 

*2nphasis edded 



Regulzt ion 22, psrzgrzph 8, provides  as fo1 lo~ts : -  

Y h e  t i t l e  deed of a house t o  -:t'hich t h i s  p a r t  of these  Begulat iorz  

a p p l i e s  sb11 have e ~ a o r s e d  thereon  z note  of t h e  e f f e c t  t h a t  a!! 

under taking hes been ~ i v e n  5 pursuznce of s e c t i o n  19 of  the  Act 

of 1948, t h a t ,  s u b j e c t  t o  t h e  pzovis ions  of t he se  b g u l a t i o n s ,  thc  

house vci l l 'not  be s o l d  znd t h a t  i t  will be l e t  sub j ec t  t o  t h e  

p rov i s ions  of  t h e s e  Reguletions." 

R e g ~ l a t i o n  23 t iea ls  w i th  t h e  c i r c - m t a n c e s  W which a house m y  be 

s o l d  and i s  es fo l lo3s : -  

.a house t o  which t h i s  p a t  of t h e s e  Regulat ions  z g g l i e s  may, 

w i t h  t h e  consent  of t h e  housirzg e u t h o r i t y ,  be so ld  i f  the  

follovring cond i t i ons  a r e  f u l f i l l e d ;  

(a) t h e  consent  of t h e  housing a u t h o r i t y  s h a l l  not be given 

befoze t h e  f i r s t  k s t z h e n t  of t h e  gzaa t  has been ~ l &  b j  

t h e  housing z u t  ho r i t y ;  

(b) t h e  house skill no t  be s o l d  while i t  is untenanted and 

s h a l l  be s o l d  sub j ec t  t o  t h e  tenancy e x i s t i n g  a t  t h e  t h e  of 

s e l e  ; 

( c )  t h e  hoase s h a l l  no t  be s o l d  t o  t h e  t enan t  t he r eo f ;  

( d )  t h e  vendor s k l l  zssign t o  t h e  purctizser h i s  i r r t e r e s t  in 

any i r s t a l i a en t s  o l  t h e  grant that have n o t  been pa id  et the  

t i n e  of s e l e ;  

( e )  t h e  purchzser  s h z l l  give  t o  t h e  housing a u t h o r i t y  en 

ulzdertcking t h c t  s u b j e c t  t o  t h e  p rov is ions  of these  

3 e g ~ l s t i o s s ,  he rri-11 no t  sell t he  house end t h z t  he 1-:ill 

l e t  t he  house sub jec t  t o  t h e  p rov i s ioa s  of t he se  

IZcgxlations and p z r t i c s l c r s  of such m d e r t a k i n ~  shall be 

e n d o x e d  on t h e  t i t l e  Ceed of t h e  house." 

P a r t  V of t h e  Regdlat ions  d e a l s  w i t h  a p p l i c a t i o n s  f o r  grants 



under sec t ion  20 of the 1948 Act. Regulation 27 contemplates th3 t  ms, 

a public  u t i l i t y  society seeking a grant  o r  g r a n t s  must submit a 
9 

scheme t o  the Minister.  This scheme must be accompanied by de ta i l ed  
"I 

plans,  spec i f i ca t ions  and de ta i l ed  es t imates  of the cost  of the 
'T 

work; a statement of the t o t a l  a l l - i n  cos t  of the scheme; a 
m 

statement showing the rent  proposed t o  be charged f o r  the house and 

ml 

the estimated annual income and expenditure under the scheme; and 

such evidence as the Minister  may requi re  t o  s a t i s f y  himself t h a t  T 

the  public u t i l i t y  society is a pu3lic  u t i l i t y  aociety within t'ne rml 

meaning of'  the Acts. Most important, however, f o r  the purposes of 

the present case i s  tbst Regulation 27 contemplates tha t  the scheme 

submitted t o  the Minister shall be accompanied by:- 

"An undertaking in writ ing sianed by a responsible o f f i c e r  

of the Society t'mt the house when completed w i l l  not be 

so ld  and w;,ll be l e t  only on a monthly o r  l e s s e r  tenancy 

to  a person of the working c l a s s e s  o r  an a g r i c u l t u r a l  

labourer  as defined. i n  the Labourers Acts, 1883 t o  1948, 

at a r e n t  not exceeding such r e n t  as may be approved by 

the !,linister. " 

Under Regulation 28 i f  the Minister is s a t i s f i e d  thxt  t3e 

public u t i l i t y  society i s  a public u t i l i t y  society within the mea.ning7: 

t h e  Acts, t h a t  the scheme. and the house t o  be erected thereunder " 



comply w i t h  t h e  requirements  of the  Acts and of the  Regulstions,and 

as t o  t he  r e n t  proposed t o  be charged f o r  the  house, he may approve 

of t h e  scheme and of the  r e n t .  

Regula t ion  28, paragraph 2, provides  as f 0110~s:- 

" A t  any t ime before  a house e r ec t ed  under  t he  schem i s  l e t  

tne  M i n i s t e r  nzy, on the a p p l i c a t i o n  of the  publ ic  u t i l i t y  

s o c i e t y  e r e c t i n g  the  house, approve of an a l t e r a t i o n  of t h e  

r e n t  t o  be charged under the  scheme f o r  t h a t  house.gt 

Regula t ion  30 contemplates t:ut when a scheme has  been approved 

by the  M i n i s t e r  t he  pub l i c  u t i l i t y  s o c i e t y  i s  t o  keep s epa ra t e  

accounts  r e l a t i n g  t:, t h e  scherne and s h a l l  f u r n i s h  aud i t ed  acconots  

t o  the Min is te r .  It a l s o  provides  t l h t  t he  pub l i c  u t i l i t y  s o c i e t y  

shall, i f  r equ i r ed  by t 3e  hl in is ter ,  permit  any a u d i t o r  nominated 

by him t o  have acces s  t o  any books, deeds and accounts  r e l a t i n g  t o  

t h e  scbeme. 

It seems c l e a r  t h a t  the purpose of s e c t i o n  20 i s  t o  enable the 

Min is te r  t 0 h e l p  f i n a n c i a l l y  i n  the p rov i s ion  of  houses at a low 
I 1 

r e n t  f o r  persons  of th% rwtorking c l a s s e s  and a g r i c u l t u r a l  l abourers .  

Sec t ion  20 appears  t o  contemplate t 3 3 t  such houses shall be l e t  

at  a r e n t  t o  be approved by the Min is te r  b u t ,  i n  marked c o n t r a s t  to 

s e c t i o n  19 of t n e  Act, t h e r e  is no prov is ion  whereby the  s a l e  o f  any 



such house can be approved and the undertalc* required of the 
'-7 

public u t i l i t y  soc ie ty  not to  s e l l  any such house appears t a  be 
m 

absolute. 
7 

Needless t o  say the d i f f i c u l t i e s  of t h i s  s i t u a t i o n  a r e  made more 
rn 

acute  by the g r e a t  r i s e  i n  the value of property which has taken 

'-I 

plece over the pas t  35 years  and the f a l l  in t he  value of money. 

rrrl 

Mr. O'Driscoll ,  on behalf of the first naned defendant, submits t h a t  

? 
it i s  absurd that a publ ic  u t i l i t y  soc ie ty  should be debarred 

forever  from s e l l i n g  one of i t s  houses even though the house was ,  ml 

vacvlt  or the soc ie ty  i t s e l f  had become 'insolvent and w a s  in the 'AP 

course of being wound up. 

Mr. Blayney, on the o ther  hand, submits that it is wrong t-hat 

a public u t i l i t y  soc ie ty  should be allowed, by turning i t s e l f  i n t o  

a l imi ted  l i a b i l i t y  company, t o  avoid i t s  obl iga t ions  t o  the Minister  

and t o  t r e a t  as a nornal c o m e r c i a l  investment ,houses b u i l t  with 

S ta te  a i d  t o  provide ren ted  acco~mnodation f o r  members of the working 

c l a s ses  . 
The p l a i n t i f f  i n  the present case is a mechanical f i t t e r  and 

would a9pear to  f a l l  within the category of persons fo r  whom t h i s  

house was provided. The defendant d id  not  give evidence at the 



13.  

hear ing  before  me end,  a p a r t  from the  admission by t h e  p l a i n t i f f ' s  

s o l i c i t o r  t h e t  t h e  grant  of E250 *:{as r epa id  t o  the  Ll inis ter ,  t h e r e  is  no 

evidence t h a t  t h e  ISinister  waived the  under taking of t h e  Socie ty  nor i s  

i t  c l e a r  t h a t  t h e  Min is te r  h2d po.h.er t o  accep t  the  r e t u r n  of t h e  grant o: 

t o  waive the  undertaking.  In f s c t  t h e  defendants have fo rmal ly  

admit ted t h a t  t he  I t i inister  d i d  n o t  approve of the  t r a n s f e r  of the  lendbr 

i n t e r e s t  i n  t h e  house t o  t h e  f irst  named defendant,  Lndeed, t h e  

convers ion of t h e  Soc ie ty  i n t o  a l h i t e d  l i a b i l i t y  company and t h e  

subsecuent t r a n s f e r  of t h e  p roper ty  t o  t h e  b u i l d e r ' s  nephew k v e  a l l  the  

marks of a device designed t o  evade the Society's underteking t o  the  hiiniskc 

BIr. O f D r i s c o l l  s u b n i t s  t h a t  t h e  Soc ie ty ,  once converted i n t o  a 

l i m i t e d  l i e b i l i t y  conpang, became a d i f f e r e n t  l e g a l  e n t i t y  and was 

no longer  bound by t h e  under taking g iven  t o  the Minis ter .  In support 

of  t h i s  p ropos i t i on  he r e l i e s  upon c e r t a i n  d i c t a  of Famvell, J. ja 

EIorelend -v- i'ioodvard (1940) 3 A l l  England Xeports, page 665, I 

cannot accep t  t h i s  p ropos i t i on  nor do I be l i eve  t h a t  t h e  case  c i t e d  

suppo r t s  it. In Idorelazd -v- Boodnerd a s o c i e t y  r e g i s t e r e d  under 

t h e  S n d u s t r i a l  and Provident  S o c i e t i e s  A c t  1893 had en te red  i n t o  

t r u s t  deeds whereby c e r t c i n  suns viere t r a n s f e r r e d  t o  t r u s t e e s  f o r  

t h e  es tabl ishment  02  a pensiox ~ L I Z I ~  f o r  t h e  b e n e f i t  of em?loyees 

of t h e  s o c i e t y ,  past  and presen t .  Subsequently, t h e  s o c i e t y  w a s  



converted i n t o  a l imited company in pursuance o f  sect ion 54 of the 
"I 

1893 Act. Farvel l ,  J. held t h t  the socie ty  and the company were 

i n  substance the same th ing  ard the t r u s t e e s  held the t r u s t  funds 
rn 

i n  t h e i r  hands on exact12 the sane t r u s t S a s  they had held them 

before the conversion. 

R 

'Phis conclusion appears t o  be supported by the wording of  sect ion ' 
"I 

54 i t se l f .  subsection (1 ) provides tha t  a regis tered  society may, 

by special  resolu t ion ,  determine t o  convert i t s e l f  in to  a compar,y "9 

under the Companies Acts. Subsection ( 2 )  p r o v i d e s t k t  if the rn 

specia l  resolutian far convexking the . r eg i s t e red  society contains the 

p a r t i c u l a r s  required by the Companies Acts t o  be contained i n  tke 
m 

Kemorandum of Association of a company and a copy thereof has been 
m 

registered at the Central Office,  a copy of such resolu t ion  under 
Cnl 

the s e a l  or stamp of the Central O f f  ice h a l l  have the same e f f e c t  

m 

as a Kernorandun of Association duly signed and a t t e s t ed  under the 

m 

Companies Acts. Subsection (3) however, goes on t o  provide a s  

m 
f ollons : - 

"If a regis tered  societ; i s  registered a s ,  o r  rTI 

amalg-tes \nth, or t r a n s f s r s  211 i t s  engagerents t c ,  a 
(9 

company, the regis t ry  of suc!r scciety under t h i s  Act s h a l l  

thereupon kecome void, and tk same shall be cancelled by the 



Chief Regis t re r  o r  by the Assistant Regis t ra r  f o r  Scotland or 

I re land  under h i s  d i r ec t ion ;  but the r e g i s t r a t i o n  of a 

soc ie ty  as a company s h i l l  not a f f e c t  any r i g h t  o r  claim f o r  

the time being s u b s i s t i r e  aga ins t  such soc ie ty ,  o r  any 

penal ty f o r  the  time bein& incurred by such society;  and, 

f o r  the purpose of enforcing any such r i g h t ,  claim, o r  

penal ty ,  the society nay be sued and proceeded agains t  i n  tbs  

same manner as if it had not become reg i s t e red  as a compaq; 

and every such r i g h t  o r  claim or the l i a b i l i t y  t o  such 

penal ty ,  s h a l l  have p r i o r i t y ,  as egainat  the property of 

such company, over dl other  r i g h t s  o r  claims against o r  

l i a b i l i t i e s  of such corqany." 

It therefore  appears to me t h a t  the new company may wear different 

c o e o r a t e  c lo th ing  and m y  have a d i f fe rent  corporate s t ruc tu re  but 

t h a t  it is  the same l e g a l  e n t i t y  as the old society and is f ixed  

with all the  l i a b i l i t i e s  of the o ld  society.  

The point  which has czused HI? most d i f f i c u l t y  in  the preser t  

case is the point  of *ether the undertalsine given by the Society 

t o  the Liiniater under sec t ion  20 of the 1948 Act was a matter of 

covenant only and affected only the r i g h t s  of the Society and the 

Minister  o r  whether it was a matter of t i t l e  on which i t  i s  

competent f o r  the p l a i n t i l f  t o  re ly .  Counsel have f a i l e d  to  f i n d  

any case  on s e c t i o n  20 of the 1948 Act relevant  t o  t h i s  issue. 

However, i n  the case of Kcmaid .v. L~nam M r .  Ju s t i ce  Keany had 



to d iscuss  the e f f e c t  of an undertaking given t o  a Housing Authority 
m 

ucder sec t ion  13 of the 1946 Act. I n  tha t  case a bui lder  had, 

i n  breach of h i s  undertaking t o  the Housing Authority,  agreed t o  

s e l l  a house to the p l a i n t i f f .  The defendants l a t e r  concluded t h a t  

m 

they could not  s e l l  the house because of t h e i r  undertaking t o  the 

7 

Housiw Authority. The p l a i n t i f f  t h s n  sued the defendants f o r  

C7 
damages i n  l i e u  of s p e c i f i c  performance of the contract.  The 

pr inc ipa l  defence r a i sed  by the defendants w a s  t h a t  there  was not a 1 

su f f i c i en t  note or me~orandun of the a l leged  agreement f o r  the r7 

purposes of the S ta tu te  of Frauds. But the defendants a l so  raised 
"1 

the defence tha t  the a l leged  agreement was i l l e g a l .  
rn 

Mr. J u s t i c e  Kemv held t h a t  the agreement was not i l l e g a l  but 
m 

c lea r ly  took the view t h a t  the defendants, being i n  breach of t h e i r  

m 

mdertalcing t o  the Housing Authority under sec t ion  19, could not g i v  

rrl 

a good t i t l e  t o  the house. 

m 

The f ollor.ting passage appears at page 568 of the Report :- 

" A t  the time when the agreeaent between the p l a i n t i f f  and the " 

defendant was made, KO.  1 Kinvara Road was untenmted and the 
m 

defendants could not theref  ore ,  give the purchaser a good t i t l e  

t o  the house. This conclusion i s  supported by sub-ar t ic le  6 - 
of Ar t i c l e  22 of the Regulations which provided t h a t  the t i t l e  

m 

deed oC a house t o  which the Regulntions applied should, when 



" the  t i t l e  was no t  r e g i s t s r e d  under the  R e e i s t r a t i o n  of T i t l e  

Acts  1891 and 1942, hove endorsed thereon a no t e  t o  the  e f f e c t  

t h a t  a n  under takinz hed been given under s e c t i o n  19  of t he  Act 

of 19423 by the  person e r e c t i n g  the  house t h a t ,  sub j ec t  to  t h e  

p rov i s ions  of t h e  Xegulations he would n o t  s e l l  t h e  house 

w i t h i n  a per iod  of 15  yea r s  from the  da t e  of  t h e  undertaking. 

Although the  defeo6znts could no t  a i v e  a aood t i t l e  t o  the  
* 

house, t h e  c o n t r a c t  which they made wi th  t h e  p l a i n t i f f  was no t ,  

in  my. opinion,  i l l e g a l  ," 

If a person vrho had given t h e  l i m i t e d  under taking requ i red  u d e r  

s e c t i o n  19  of t h e  Act could no t ,  in breach o f  h i s  under taking,  give 

a good t i t l e  t o  t h e  p r o ~ e r t y  i t  appes r s  t o  me t h a t  a Ferson who h d  

given t h e  much more s t r i n g e n t  under taking r equ i r ed  under s e c t i o n  20 of 

t h e  Act could n o t  g ive  a good t i t l e  e i t h e r .  The f i r s t  named defendent 

i n  t h e  p r e sen t  case  vizs, a t  one t h e ,  a n  o fP i ce r  of t h e  Publ ic  U t i l i t y  

Soc ie ty ,  Even e s sus ing  t h a t  what took p lace  in t h e  p r e sen t  case  mas no: 

e device  t o  evade t h e  undertaking,  no a t tempt  has  been m d e  t o  show t h r t  

t he  f i r s t  named defe rdan t  w 2 s  a born f i d e  purchaser f o r  va lue  without 

n o t i c e  of t h e  uadertaking. It vrould be su rp r i s i ng ,  t he r e fo re ,  i f  he 

could hold t h e  l ands  on terrw more f ~ v o u r a b l e  than  thoso on which the  

Pub l i c  U t i l i t y  Soc ia tg  !leld then. 

I accep t  t h z t  t h s  Liquidztor  of t h e  Coqany ,  once appointed,  hed no 

choice but t o  r e a l i s e  t he  z s s e t s  of the  Company, bu t  i t  does no t  follo:;. 

t h a t  he hed poaer t o  coavey the  p roper ty ,  f r e e d  f r o =  t h e  u n d e r t a k i n ~ ,  to 

*Saphas i s  added 



a persoa no t  shovm t o  be a bona f ide  pucheser f o r  value without noticm 
I 
i 

of  the -udertekin&. ""I 

Under these circwnstances i t  agpears t o  me that the  first nemed 
'T 

I 
1 

defendant cannot hold the property on terms eny nore favourable than 

those  on ~ h i c h  i t  was held by the ,Public U t i l i t y  Society.  
1 


