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1. 

This  i s  a P e t i t i o n  brought by t h e  P e t i t i o n e r ,  seeking  a Decree 

t h a t  a marr iage  which purported t o  have taken p l ace  between the  

P e t i t i o n e r  and t h e  Respondent a t  S t .  James* Church, Bushy Park, 

Galway, on t h e  25 th  day of A p r i l  1972, is n u l l  and void. 

A s  appears  from t h e  mended P e t i t i o n  sworn he re in  by the P e t i t i o n e r  

on t h e  30th day of March 19S3, t he  grounds of t h e  P e t i t i o n e r  f o r  he r  

claim t o  a Decree of N u l l i t y  are t h a t :  

( a )  A t  t h e  d a t e  of t h e  s a i d  marr iage and p r i o r  t o  and subsequent t h e r e t o  

t h e  Respondent w a s  a homosexual and had had homosexual r a l a t i o n s t ~ i p s ,  t h a t  

he represented  himself t o  t h e  P e t i t i o n e r  as b e i n g  a he terosexual  person 

and t h a t  he was, as a consequence,gui l ty  of g r o s s  misrepresenta t ion  and 

d e c e i t ,  t h a t  he lacked  the  capac i ty  t o  form o r  a l t e r n a t i v e l y  t o  maintain 

o r  s u s t a i n  a l a s t i n g  and marital r e l a t i o n s h i p  wi th  t h e  P e t i t i o n e r  by 

reason of h i s  homosexual na tu re  and temperament, 

(b)  By reason  of t h e  a f o r e s a i d  matters t h e  Respondent, p r i o r  t o  and a t  

t h e  t i m e  of t h e  s a i d  marriage, had formed t h e  i n t e n t i o n  not  t o  develop o r  

a l t e r n a t i v e l y  n o t  t o  maintain a l a s t i n g  and marital r e l a t i o n s h i p  w i t h  the  

P e t i t i o n e r  and had formed t h e  i n t e n t i o n  no t  t o  be f a i t h f u l  t o  t h e  

P e t i t i o n e r  and s i n c e  the  marr iage has  cont inued t o  commit acts of 



homosexual i ty  w i t h  t h e  pe rsons  n,med i n  t h e  P e t i t i o n  and w i t h  o t h e r s  

whose names a r e  unknown t o  t h e  Petitioner. 

The P e t i t i o n e r  claims t h a t  

(i) The Respondent d i d  n o t  g i v e  any t r u e  o r  v a l i d  c o n s e n t  to t h e  s a i d  

marr iage.  

( i i )  F u r t h e r  o r  i n  t h e  a l t e r n a t i v e  t h e  Respondent w a s  i n c a p a b l e  of g i v i n g  

t r u a  o r  v a l i d  c o n s e n t  t o  t h e  s a i d  marriage. 

( i i i )  I n  t h e  f u r t h e r  a l t e r n a t i v e ,  t h e  Respondent w a s ,  by r e a s o n  of h i s  

homosexual n a t u r e  and temperament and i n c a p a c i t y  t o  form and s u s t a i n  a 

l a s t i n g  m a r i t a l  r e l a t i o n s h i p ,  i n c a p a b l e  of performing o r  implementing a 

fundamental  purpose  or term of t h e  c o n t r a c t  of marr iage.  

( i v )  The P e t i t i o n e r  d i d  n o t g i ~ h e r f u l l  and f r e e  c o n s e n t  t o  t h e  m a r r i a g e  

and t h a t  s h e  w a s  n o t  c a ~ a b l e  of g i v i n g  h e r  f u l l  and f r e e  c o n s e n t  to t h e  

s a i d  marriage i n  t h a t  s h e  w a s  n o t  aware of t h e  Respondent ' s  l a c k  of 

c a p a c i t y  o r  t h e  d e c e i t ,  m i s r e p r e s e n t a t i o n ,  and t h e  i n t e n t i o n  of t h e  

Respondent n o t  t o  f u l f i l  fundamental  f e a t u r e s  of t h e  marriage. 

I n  h i s  answer ,  t h e  Iiespondent, i n t e r  a l iq  d e n i e s  t h a t  h e  was a t  any 

time o r  i s  a homosexual o r  t h a t  ha  had o r  e n t e r e d  i n t o  homosexual r e l a t i o n s  

w i t h  any of t h e  p e r s o n s  named i n  t h e  P e t i t i o n  o r  wi th  any o t h e r  Ferson,  

h e  d e n i e s  t h a t  h e  was l a c k i n g  i n  t h e  c a p a c i t y  o r  a b i l i t y  t o  form and 
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maintain a l a s t i n g  m a r i t a l  r e l a t i o n s h i p  and a l l e g e s  t h a t  t h e  P e t i t i o n e r  

gave her  f u l l  anf f r e e  consent t o  t h e  marriage and t h a t  h i s ,  t h e  

Respondent's, consent t o  t h e  marriage was t r u e  and v a l i d ,  t h a t  he had 

and exerc ised  f u l l  capaci ty  and c a p a b i l i t y  i n  giving such t r u e  and v a l i d  

consent and t h a t  he was f u l l y  capable and .d id  perform and implement the 

terms and purpose of the Contract  of Marriage. 

Before proceeding ho dea l  with these  i s sues ,  I should say i n  the  

f i r s t  in s t ance ,  t h a t  I am s a t i s f i e d  t h a t  the re  i s  no col lus ion between 

the  p a r t i e s  with regard t o  these  proceedings and t h a t  I agree with the 

statement made by Mr. J u s t i c e  Cos te l lo  i n  t h e  course of h i s  Judgment i n  

D -v- C unreported but  de l ivered  on the  19th  day of May 1983 where he  

s t a t e d  tha t :  - 

Y"e Courts  have never approached c l a b s  f o r  nullity decrees merely by 

applying p r i n c i p l e s  of con t rac t  law o r  s t a t u t o r y  p roh ib i t ions  and even 

when marriages have been entered  i n t o  with complete freedom untaintedwit 

i l l e g a l i t y  they may be declared n u l l  and void i f  one of the  spouses is 

impotent a t  the  t i m e  of the  marriage and unable t o  consummate it.  (See 

M c M  -v- M c M  I R  217). But marriage i s  by our common law (strengthened 

and re in fo rced  by our c o n s t i t u t i o n a l  law) a  l i f e  long union, and i t  seem 



4. 

t o  m e  t o  b e  p e r f e c t l y  reasonable  t h a t  t h e  law should recognise (a) the  

obvious f a c t  t h a t  t h e r e  i s  more t o  marriage than  i t s  phys ica l  

consummation and (b)  t h a t  t h e  l i f e  l ong  union which the  l a w  en jo ins  

r e q u i r e s  f o r  i t s  maintenance t h e  c r e a t i o n  of an emotional and 

psychologica l  r e l a t i o n s h i p  between the  spouses. The law should have 

regard t o  h i s  r e l a t i o n s h i p  j u s t  as i t  does t o  t h e  phys ica l  one. I t  

should recognise  t h a t  t h e r e  have been important  and s i g n i f i c a n t  advances 

i n  t h e  f i e l d  of p s y c h i a t r i c  medicine s i n c e  1870 and t h a t  i t  i s  now 

p o s s i b l e  t o  i d e n t i f y  p s y c h i a t r i c  i l l n e s s ,  such a s  f o r  example manic 

dep res s ive  i l l n e s s ,  which i n  some c a s e s  may be so severe  a s  t o  make i t  

impossible  f o r  one of t h e  p a r t n e r s  t o  t h e  marr iage t o  e n t e r  i n t o  and 

s u s t a i n  t h e  r e l a t i o n s h i p  which should exist between married couples i f  

a l i f e  l o n g  union is  t o  be  poss ib l e .  Extending t h e  l a w  by reasoning by 

analogy is  a s  o l d  a s  t he  common l a w  i t s e l f  ( i n  t h e  t h i r t e e n t h  century i t  

w a s  po in ted  o u t  t h a t  "if any new and unsonted circumstance s h a l l  a r i s e ,  

. then,  i f  anyth ing  analogous has happened before ,  l e t  t h e  c a s e  be adjudged 

i n  l i k e  manner, preceding a s i m i l i b u s  ad similia'? (Bracton IIDe Ledbus"  

quoted i n  Cross "The English Doctr ine of Precedent" p.24) and s o  it 

seems t o  m e  ( a s  it d i d  t o  blr. J u s t i c e  Darr ington i n  R.S. J. -v- J.S.J .) 

t h a t  i f  t h e  l a w  d e c l a r e s  t o  be n u l l  a marr iage on t h e  grounds t h a t  one 

spouse i s  through phys ica l  d i s a b i l i t y  incapabre of t h e  phys i ca l  



r e l a t i o n s h i p  r equ i r ed  by marriage i t  should do l ikewise  where one spouse 

i s  through a  p s y c h i a t r i c  d i s a b i l i t y  unable t o  e n t e r  i n t o  and s u s t a i n  the  

normal i n t e r -pe r sona l  r e l a t i o n s h i p  which marriage a l s o   require^.^' 

I a l s o  a g r e e  wi th  t h e  s ta tement  of M r .  J u s t i c e  Kenny i n  S. -v- S. 

unreported b u t  d e l i v e r e d  on t h e  1st day of J u l y  1976 where he said:-  

"Section 1 3  of t h e  A c t  of 1870 d id  n o t  have t h e  e f f e c t  of f o s s i l i s i n g  

t h e  l a w  i n  i t s  state i n  t h a t  year .  That law i s  t o  some e x t e n t  a t  l e a s t  

judge made and t h e  Cour ts  recognise  t h e  g r e a t  advances made i n  

psychologica l  medicine s i n c e  1870 make i t  necessary t o  frame new r u l e s  

which r e f l e c t  these" , 

which s tatement  was accepted by bf r .  J u s t i c e  C o s t e l l o  i n  D. -v- C. 

and b l r .  J u s t i c e  Barr ington  i n  R.S.J. -v- R.S. J. unreported b u t  de l ivered  

on the  11 th  of January 1982. 

Consequently i t  appears  t o  me t h a t  i f  the P e t i t i o n e r  e s t ab l i shed  t h a t  

t he  Respondent was a t  t h e  t i m e  of h e r  marr iage t o  him and by reason of h i s  

homosexuality incapable  of e n t e r i n g  into and sus t a in ing  the  r e l a t i o n s h i p  

which should e x i s t  between marr ied couples  i f  a  l i f e  long union i s  t o  be 

poss ib l e ,  t h a t  shc  would be e n t i t l e d  t o  the  r e l i e f  which she seeks,  a 

decree  of n u l l i t y .  

These a r e  obviously q u e s t i o n s  of f a c t  and the  onus i s  on t h e  P e t i t i o n e r  



t o  e s t a b l i s h  them and ,  h a v i n g  r e g a r d  t o  t h e  n a t u r e  of t h e s e  p roceed ings  

and t h e a l l e g a t i o n s  made a g a i n s t  t h e  Respondent,  t o  e s t a b l i s h  then  t o  a 

h i g h  d e g r e e  o f  p r o b a b i l i t y  . 

I do n o t  p ropose  t o  set f o r t h  t h e  ev idence  adduced i n  t h i s  case w i t h  

r e g a r d  t o  t h e s e  i s s u e s  i n  any great d e t a i l .  

To seek  t o  e s t a b l i s h  t h a t  t h e  Respondent was a homosexual p r i o r  t o  

and a t  t h c  time of h e r  marriage t o  t h e  P e t i t i o n e r ,  t h e  P e t i t i o n e r  relies 

mainly  on t h e  e v i d e n c e  o f  blr. E. and Doctor  F. 

Having c a r e f u l l y  c o n s i d e r e d  t h e i r  e v i d e n c e  and t h e  manner i n  which 

t h e y  gave t h e i r  e v i d e n c e  i n  C o u r t  and having r e g a r d  t o  t h e i r  f r i e n d s h i p ,  

p a r t i c u l a r l y  t h a t  of Mr. E, , w i t h  t h e  P e t i t i o n e r ,  I c o n s i d e r  them t o  be  

u n r e l i a b l e  w i t n e s s e s  and where t h e i r  e v i d e n c e  is  i n  c o n f l i c t  w i t h  t h a t  of 

t h e  Respondent,  I a c c e p t  t h a t  of t h e  Respondent ,  whom I found t o  be a n  

h o n c s t  and t r u t h f u l  w i t n e s s .  H e  d e n i e s  h a v i n g  s e x u a l  r e l a t i o n s  w i t h  

e i t h e r  M r .  E. o r  Doc tor  F. and I a c c e p t  h i s  e v i d e n c e  i n  t h i s  r e g a r d .  

I t  i s  f u r t h e r  sugges ted  by t h e  P e t i t i o n e r  t h a t  t h e  Hespondent had 

p r i o r  to and subsequcn t  t o  h e r  m a r r i a g e  a homosexual r e l a t i o n s h i p  w i t h  one 

F.hf. 

I t  is q u i t e  c l e a r  from t h e  e v i d e n c e  t h a t  t h e  Respondent and M r .  M. 

were v e r y  c l o s e  a s s o c i a t e s  and f r i e n d s  and t h e  claim t h a t  t h e i r  r e l a t i o n s h i p  

w a s  a homosexual one is  based on  t h e  e v i d e n c e  o f  Doctor  F. t h a t  on t h e  



occasion of a v i s i t  t o  b i r .  Af.'s home i n  County b a t h  i n  June 1971 the  

Respondent s l e p t  with M r .  11. and t h a t  on the  fo l lowing  morning t h e  . 

Respondent informed Doctor F. t h a t  t h e  r e l a t i o n s h i p  had come t o  an end and 

expressed sadness  t h a t  i t  should have ended. 

I accept  Doctor F . ' s  evidence i n  t h i s  regard but  I cannot  f i n d  on the  

evidence any b a s i s  f o r  hp ld ing  t h a t  it  eve r  resumed o the r  than  on the  bas i s  

of f r i endsh ip .  

Thcre i s  no evidence t h a t  a f t e r  h i s  marr iage t o  t h e  P e t i t i o n e r  the  

Respondent engaged i n  any homosexual a c t i v i t i e s .  I r e j e c t  completely t h a t  

he had had a homosexual r e l a t i o n s h i p  w i t h  Doctor V.B. The a l l e g a t i o n  

made by t h e  P e t i t i o n e r  i n  t h i s  regard  was made wi thout  any reasonable  

b a s i s  on evidence and I accep t  t he  evidence of Doctor 8. 

I t  seems t o  m e  t h a t ,  having read t h e  P e t i t i o n  and Answer and considered 

t h e  evidence i n  t h i s  ca se ,  t h a t  t h e r e  are two main issws which I have to decide 

i n  t h i s  case:  - 

1. Whether t h e  Respondent was p r i o r  t o  and a t  t h e  t i m e  of h i s  marr iage t o  

t h e  P e t i t i o n e r  a homosexual, and 

2. If t h e  answer t o  1 i s  yes, whether t h e  Respondent (a)  w a s  unable f u l l y  

t o  understand t h e  n a t u r e ,  purpose and consequence of the  Marriage Contract ,  

and/or (b) w a s  unable t o  main ta in  and s u s t a i n  a normal marriage r e l a t i o n s h i p  

wi th  h i s  w i fe ,  and 



3. If t h e  answer i s  yes  t o  both ques t ions  whether by reason thereof 

t h e  P e t i t i o n e r  i s  e n t i t l e d  t o  a Decree of N u l l i t y .  

While I am s a t i s f i e d  as I s a i d  t h a t  the  P e t i t i o n e r  had a homosexual 

r e l a t i o n s h i p  w i t h  M r .  H. I am satisfied t h a t t h a t  r e l a t i o n s h i p  had terminated 

p r i o r  t o  t h e  occas ion  of t h e  Respondent's marr iage t o  t h e  P e t i t i o n e r .  

I am f u r t h e r  s a t i s f i e d  that s i n c e  t h e  occasion of h i s  marr iage t o  t h e  

P e t i t i o n e r  t h e r e  i s  no evidence t h a t  he engaged i n  o r  en t e red  i n t o  

homosexual r e l a t i o n s h i p s  wi th  any person. However i t  must be s a i d  t h a t  

even i f  a person had a homosexual r e l a t i o n s h i p  p r i o r  t o  marriage t h a t  of 

i t s e l f  i s  n o t  a ground f o r  a  Decree of Nu l l i t y .  I t  is submitted on behalf 

of t h e  P e t i t i o n e r  and based on t h e  evidence of Doctor S. t h a t  a person 

wi th  homosexual tendencies  and who had engaged i n  homosexual p r a c t i c e  would 

have entreme d i f f i c u l t y  i n  fo rn ing ,  main ta in ing  and s u s t a i n i n g  a l a s t i n g  

m a r i t a l  r e l a t i o n s h i p .  I t  i s  only i f  t h i s  was e s t a b l i s h e d  i n  r e spec t  of the 

Respondent t h n t  t h e  P e t i t i o n e r  would be e n t i t l e d  on t h e  b a s i s  of the  

d e c i s i o n  of h l r .  J u s t i c e  C o s t e l l o  i n  D. -v- C. t o  a  Decree of Nu l l i t y .  

I t  i s  q u i t e  c l e a r  t h a t  t h e  Respondent d i d  have p r i o r  t o  h i s  marr iage a 

homosexual r e l a t i o n s h i p  wi th  M r .  ll. I t  i s  a l s o  e q u a l l y  c l e a r  from h i s  

evidence and indeed from the  evidence of the P e t i t i o n e r  t h a t  the  sexual  

r e l a t i o n s h i p  between the P 9 t i t i o n c r  and the  Respondent was s a t i s f a c t o r y  



and normal, t h a t  t h e  m a r r i a g e  was consummated, t h a t  t h e  r e l a t i o n s h i p  l e d  

t o  p regnanc ies  which u n f o r t u n n t l e y  r e s u l t e d  i n  m i s c a r r i a g e s ,  t h a t  t h e  

s e x u a l  r e l a t i o n s h i p  be tween t h e  Pe t i  t i o n o r  and t h e  Res yondent had cont inued 

on  a s a t i s f a c t o r y  and normal b a s i s  from t h e  d a t e  of t h e  marriage u n t i l  t h e  

d a t e  on which d i f f i c u l t i e s  a r o s e  between t h e  P e t i t i o n e r  and t h e  Respondent. 

With r e g a r d  t o  t h e s e  d i f f i c u l t i e s  and t h e  r e a s o n s  the re io r  I a c c e p t  t h e  

ev idence  o f  t h e  Respondent whom, as I have s a i d ,  I have found t o  bo on t h o  

whole an h o n e s t  and t r u t h f u l  w i t n e s s .  The d i f f i c u l t y  w i t h  r e g a r d  t o  

Doctor  S e t s  e v i d e n c e  i s  t h a t  he was g i v i n g  e v i d e n c e  on t h e  b a s i s  of 

r e s e a r c h e s  which had been c a r r i e d  o u t ,  t h a t  h e  never  had a n  o c c a s i o n  and was 

n o t  g r a n t e d  an o c c a s i o n  t o  examine o r  d i s c u s s  t h e  problems w i t h  t h e  

P e t i t i o n e r  and consequen t ly  I c a n n o t  h o n e s t l y  ho ld  on t h e  b a s i s  of Doctor 

S ' s  e v i d e n c e  t h a t  a t  t h e  d a t e  of h i s  marciage t h e  Respondent was n o t  capable  

of m a i n t a i n i n g  and s u s t a i n i n g  a l a s t i n g  m a r i t a l  r e l a t i o n s h i p .  I am 

s a t i s f i e d  t h a t  t h e r e  was v a l i d  c o n s e n t  by both t h e  P e t i t i o n e r  and t h e  

Respondent t o  t h i s  m a r r i a g e  and t h a t  t h e  P e t i t i o n e r  i s  n o t  on t h e  l a w  a s  i t  

s t a n d s  and on the e v i d e n c e  as i t  s t a n d s  e n t i t l e d  t o  t h e  Decree which s h e  

seeks and I r e f u s e  t h e  a p p l i c a t i o n  f o r  a Decree of N u l l i t y .  
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