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DEFE3IDaiTS 

.mDC;~~SIIT of  Xr. .Tl~at ice P n r r i n ~ t o n  d e l i v e r e d  t h e  15 th  day  of Febm9rr. 1984 

I n  t hese  proceedings,  which were i n s t i t u t e d  on th 1?t!l d a y  of 

December 1981 t h e  p l a i n t i f f  s e e k s  8 p e c i f i c  p e r f o n s n c e  o f  a c o n t r a c t  f o r  

t h e  s a l e  of c e r t a i n  premis:s a t  70 South  &fain S t r e e t ,  Bandon i n  t h e  C o m b  

of  Cork. The defendants  in t h e i r  defence and c o m t e r c l a i m ,  which was 

d e l i v e m d  on t h e  1 5 t h  day o f  June 1982, deny t h a t  t he  p l a i n t i f f  i s  e n t i t l e d  

t o  s p e c i f i c  pe r fomance  of t h e  s a i d  c o n t r a c t  bu t  s e e k  s p e c i f i c  performance 

oC t h e  c o n t m c t  on t h e i r  own terms. 

On tilo opening o f  t h e  h e a r i n g  be fo re  me on Tuesday Deceaber t h e  



13th 1983 the  defend;tnts sougilt l eave  t o  f i l e  a r e p l y  

t o  tho  p l n i n c i i  i t s  defence  t o  t h e  defenf ian t s t  counte rc l t~ im,  I n  t h i s  

the defendants c la im t h a t  the  p l a i o t i f f  had breached and r e p u d i a t e d  

the o r i g i n a l  agreement s o  zs t o  d i scharge  t h e  defendants  therefrom 

- 
or  a l t e r n a t i v e l y  t h a t  t h e r e  was co consensus ad idem as t o  the terms 

of the o r i g i n a l  agreemeot and that no agreement Kas in f a c t  c r ea t ed .  

The agreemsnt g i v i n g  r i s e  t o  t he  l i t i g a t i o n  is a p e r f e c t l y  

s t ra ightforward con t r ac t  of s a l e  da ted  the  26 th  January 1981 between 

the p l a i n t i f f  and t h e  d e f e ~ d z f i t s  i n  t h e  s tandzrd form of t h e  

Incorporated Law Socie ty .  The F U ~ C ~ . ? . S ~  p r i c e  of t h e  p rope r ty  mas 

C21,5OO, t h e  p l a i n t i f f  pa id  a depos i t  of S5,375 and t h e  c l o s i n g  d a t e  

f u e d  was t b  23rd F e b r u a r ~  1981. 

The s a l e  was sub j ec t  t o  t h e  i n t e r e s t s  of tvio overholding 

tenan ts  i n  the  proper ty .  The f i rs t  of  t he se  mas D r .  Eugene T. 

Callanan, s i nce  deceased,  and t h e  second was the  Royal L ive r  F r i end ly  

Society. Apart from t h i s  t h e  t i t l e  p resen ted  no unusual  d i f f i c u l t i e s  

and does n o t  explain the problenis crhich have given r i s e  t o  the 

presen.t l i t i g a t i o n .  

I am qu i t e  s a t i s f i e d  t h a t  a l l  problems which a ro se  i n  t h e  course  



of the i n v e s t i g a t i o n  of t i t l e  could hove been r e so lved  but  f o r  an 

unfortunate c l o s h  of p e r s o r . a l i t i e s  rihich took p l ace  between t h e  

par t i es .  To unders tand t h i s  ii i s  necessary  t o  s ay  something about  

the backgrotad t o  t h e  t r a K s a c t i o n .  
- 

The d e f e n d m t  company \;as former ly  c o n t r o l l e d  by a H r .  Yi. 

Slattery,  nos  deceased, and i s  p r e s e n t l y  c o n t r o l l e d  by h i s  a d o \ v  

Mrs. S l a t t e r y .  The p l a i n t i f f  i s  a s o l i c i t o r  l ~ h o  a c t e d  f o r  tk 

S l a t t c r y s  i n  r e l a t i o n  t o  s0.e of t h e i r  a f f a i r s .  The r e l a t i o n s h i p  

appears t o  have been a n  unhappy one at  any r a t e  so  far  a s  t h e  

p l a i n t i f f  and Xrs. S l a t t e r y  were concerned and r e s u l t e d  i n  l i t i g a t i o n  

between t h e  p a r t i e s .  The purchase by t he  p l a i n t i f f  from t h e  

defendants  of t h e  p rope r ty  t he  s u b j e c t  m a t t e r  of t h e  p r e sen t  

l i t i g a t i o n  vias in t ended  t o  r e s o l v e  al l  ou t s t and ine  d i s p u t e s  between 

the p a r t i e s .  

Another background f a c t o r  may he lp  t o  exp l a in ,  though no t  t o  

excuse, some of t h e  t h i n g s  which subsequent ly  happened. The p l a i n t i f f  

occupied t h e  premises  immediately a d  j o in ing  t h e  premises  which he 

r7as p u r c h a s i n ~ .  Ik v,as a l s o  fu3 i l i a . r  d t h  the  t i t l e  and wi th  t h e  

sub- tenants .  The S l a t t e r y s ,  on t he  o t h e r  hand, l i v e d  i n  t h e  I s l e  of  



The f i r s t  d u f i c u l t y  which a ro se  concerned t h e  sub- tenants .  Both 

sub- tenants  were ho ld ing  over on exp i red  l e a s e s  and had se rved  

n o t i c e s  of i n t e n t i o n  t o  claih r e l i e f  under t h e  Landlord and Tenant 

Acts. It was a n t i c i p a t e d  t h a t  both  sub- tenants  would, i n  f a c t ,  

o b t a i n  new l e a s e s  under t h e  Landlord and Tenants Acts  and a problem 

a rose  concerning the  new r e n t s  which would be payable r e t r o s p e c t i v e l y  

from the  da t e  of the  e x p i r a t i o n  of t h e  o r i g i n a l  l e a s e s  u n t i l  t h e  d a t e  

of t h e  c l o s i n g  of the  s a l e .  The c o n t r a c t  of s a l e  conta ined no 

prov is ion  dea l i ng  s p e c i f i c a l l y  wi th  t h i s  po in t .  Under these  

c i rcumstances  I am s a t i s f i e d  that the  purchaser  was only ob l iged  t o  

account,  on c l o s i n g ,  f o r  rents a c t u a l l y  r ece ived  by him l e a v i n g  t h e  vemb 

the Bandon scene.  A s  a r e s u l t  t h e  purchaser,  a t  t imes ,  a c t e d  as 

in te rned ia ry  be tween the vendor and t he  vendor1 s sub-tenants.  bloreover, 

the i n v e s t i g a t i o n  of  t i t l e  commenced i n  a r a t h e r  unusual  wag wi th  t h e  

purchaser b r i e f i n g  t h e  vendor ' s  s o l i c i t o r  concerning t h e  t i t l e  and t h e  

sub- le t t ings .  However, t h e r e a f t e r  t h e  i n v e s t i g a t i o n  o f  t i t l e  proceeded 

in  a normal bus iness - l ike  way and it seemed as i f  the s a l e  would be 

c losed early i n  1981. 



t o  whatever r i c h t s  he might have i n  law t o  r ecove r  t h e  new r e n t s  

when asce r t a ined .  Th i s  m a t t e r ,  h o m v e r ,  becane academic because 

the p l a i n t i f f  w a s ,  s e n s i b l y ,  preoared t o  g i v e  a n  under tak ing  t o  pay 

t o  the vendor the  vendo r ' s  p ropo r t i on  of t h e  new r e n t  when a s c e r t a i n e d  

and c o l l e c t e d  by hi=.  . I do n o t  be l i eve  t h a t  he oras under an 

ob l iga t i cn  t o  g ive  t h i s  under tak ing  but  he w a s ,  r e l u c t a n t l y ,  

prepared t o  g ive  such a n  underta1:ing and he adhered t o  t h a t  p o s i t i o n  

a t  the hearing before  me. Uncier these  c i rcumstu?ces  I do n o t  t h i n k  

there  is any substance i n  t h e  defendants f  p l e a s  t h a t  the p l a i n t i f f  

r epudia ted  the  c o n t r a c t  o r  t h a t  t h e  p a r t i e s  were no t  ad  idem. 

On t h e  2nd Liarch 1981 - and before  t h e  p l a i n t i f f  had g i v e n  t h e  

under takings  r e f e r r e d  t o  - t he  p l a i n t i f f  wrote t o  t h e  vendor ' s  

s o l i c i t o r s  i n  t h e  f o l lovdng  t e r a s :  - 
"Pleaso r e t u r n  t h e  Ceed of Conveyance execu ted  by your  c l i e n t  

when c.e s h a l l  l e t  you have a cheque f o r  t h e  balance of t h e  

purchase money namely E16,125.00 p lus  a r r e a r s  of  r e n t  t o  d a t e  of 

c l o s i n g  a t  E20.00 p e r  annum i n  r e s p e c t  of t h e  l e t t i n g  t o  

D r .  Cal lanan and E130.00 p e r  annum i n  r e s p e c t  of t h e  l e t t i w  

t o  t he  Royal L ive r  T r c s t e e s  Limited which a r e  t h e  r e n t s  

c u r r e n t l y  payable i n  r e s p e c t  of t he  two sub - l e t t i ngs . "  

The defendants f  s o l i c i t o r s  r e p l i e d  t o  t h i s  l e t t e r  on t h e  16 th  



Uarch 1981 say ing  t h a t  they had "forwarded the conveyance t o  ou r  

c l i e n t s  f o r  the  purpose of having i t  s ea l edu .  They t h e n  went on 

to say t h z t  t h e i r  N i n s t r u c t i o n s l '  were t o  r eques t  t h e  p l z i n t i f f  t o  

forward before  c l o s i n g ,  the  documents of t i t l e  r e l a t i n e  t o  four 
- 

proper t i es  namely ( 1 ) . F i e ld ,  Her1 Rozd, Bandon; (2 )  House occupied 

by tlr. Ca l l inane  17, S t .  P a t r i c k ' s  P l ~ c e ,  Bandon; (3) xouse 

occupied by John S l a t t e r y ,  IJorth Uain S t r e e t ,  Bandon and ( 4 )  Deeds 

of p l o t  of ground near  church at Bandon. 

I arn s a t i s f i e d  t h a t  these  docuruents had no th ing  t o  do with t h e  

p resen t  s a l e  but  viere in t roduced  b j  Yze d e f e n d a ~ t s  as a t o t a l l y  

extraneous and unnecessary complication.  

On t h e  12th  Kay 1981 t h e  defecdan ts '  s o l i c i t o r s  wrote t o  t h e  

p l a i n t i f f  saying t h a t  be fore  c l o s i n g  t h e  sale t h e y  would r e q u i r e  a 

l e t  t e r  f  r o n  him i n  which he would under take t o  pay over t o  t h e  vendors  

th share of the  S l a t t e r y  S s t s t e  Cornparg Limited of (1)  t h e  new 

inc rea sed  r e n t  payable by Dr. Zugene Cal lanan i n  r e s p e c t  of h i s  

tenement from the 8 t h  September 1980 t o  t h e  d a t e  of t h e  a c t u a l  

c l o s i n ~  of the s a l e  and ( 2 )  t h e  new inc rea sed  r e n t  payable by Royal 

Liver  T rus t ee s  Limited i n  r e s p z c t  of i t s  tenenent  from t h e  29th 



Sententer 1360 t o  tSe da te  of the  a c t u a l  c l o s i n g  of t h e  s a l e .  On 

the  9 th  J u l y  1961 t h e  de fendan t s1  s o l i c i t o r s  a g a i n  m o t e  s ay in8  

th t  they vrould n o t  c l o s e  un t i l  t 3 e y  r ece ived  this undertaking.  On 

the 14th J u l y  1381 t he  p l a i n t i f f  m o t e  statiw t h a t  Dr. Cal lanan m a s  - 
not renevriw h i s  tenancy. On the  24th  J u l y  1981 t h e  p l a i n t i f f  wrote 

p r o t e s t i n s  a t  the u n t l e r t a i c w  ~ h i c h  was be ing  demanded from him bu t  

adding : - 

lllIoneverl i n  o r d e r  t o  g e t  t h e  mat te r  completed,  we under take 

t o  pzy vrhatever r e n t  i s  s e t  by the  c o u r t  i n  r e s p e c t  of t h e  

Royal L iver  premises  up t o  t h e  d a t e  of c lo s ing .  

On t h e  execu t ion  o f  t h e  c o n t r a c t  i n  January 1981 t h e  p l a i n t i f f  

ap?ears t o  have proceeded on t h e  assumption t h a t  t h e  premises  he oms 

purchasing,  which as p r e v i o u s l y  s t s t e d  were nex t  door t o  h i s  own o f f i c e  

and home, would s h o r t l y  be h i s .  I a m  s a t i s f i e d  a l s o  t h a t  t h e  premises  

s e r e ,  even t hen ,  i n  poor r e p a i r  and t h a t ,  sometime a f t e r  s i gn ing  

the c o n t r a c t  , t h e  p l a i n t  i f f  had some sz lvage  work done t o  t h e  

prernises at h i s  ovtn e q e n s e  2nd r ep l aced  a d e f e c t i v e  l o c k  on t h e  door. 

1,Iuch more s e r i o u s l y  t h e  p l a i n t i f f  purpor ted t~ make a l e t t i n g  of some 



rooms i n  t h e  p r e u i s e s  t o  a Lir. and Xrs. Kel ly  i n  Febnmry  1981 at  

a r e n t  of C25.00 p e r  weelr. Zven assuntine i n  I?!. f avour  

tha t  t h i s  " l e t t i n & "  was made t o  assist a newly marr ied couple who 

were s tuck  f o r  accommodation and t h a t  t h e  K e l l y s  @ presence i n  t h e  

- 
proper ty  at n i g h t  was,a p r o t e c t i o n  t o  i t ,  i t  was sti l l  an ex t r ao rd ina ry  

th ine  f o r  a s o l i c i t o r  t o  do. 

But one of t h e  most d i s t r e s s i n g  a s p e c t s  of t h e  p r e sen t  case is 

' u; j t k k t  the p l a i n t i f f  r epea t ed ly  l i e d  i n  correspondecce about  t h e  making 
i -. . 

of t h i s  l e t t i n g .  The p l a in t s f  adrnitted under  o a t h  i n  t he se  p roceed ings  

that  he l e t  i n  Mr. and Mrs. Kelly on t h e  6 t h  February 1981 and t h a t  . . . I 

! 

they had pa id  i n  all some 19 waeks r e n t  amounting t o  E475.00, and t h a t  

hc must account f o r  this sum on c lo s ing ,  

Ear ly  i n  Apr i l  1981 Mrs. S l a t t e r y  r ece ived  a l e t t e r  i n  t h e  I s l e  

of M a n  i n f  o r m i n ~  h e r  t h a t  t h e r e  were new t e n a n t s  i n  a flat i n  h e r  
I 

premises i n  Bandon. 

I n  June 1981 Krs. S l a t t e r y  v i s i t e d  t h e  premises.  M r .  and liks. 

Kelly in forn~ed  h e r  t h a t  they were paying C25.00 a week r e n t  t o  

r e v e .  rlrs. S l a t t e r y  i n f o m e d  them t h a t  ?:r. Nev i l l e  d id  no t  

own t h e  premises,  t h a t  she d id .  The Ke l ly s  enqui red  as t o  whom they 

should pay t h e  rent  t o .  Mrs. S l a t t e r y  r e fu sed  t o  adv i se  them one 



I 

way or  ano the r .  F'ne Ke l ly s  ceased t o  pay r e n t  t o  anyone between 

June 1981 and tlie t i n s  chen tiley vacated t h e  f l a t  i n  l.lovember 1981, 

iLe=c.:?ile on t h e  7 t h ' X p r i l  19-51 t h e  de fendan t s '  s o l i c i t o r s  had 

wr i t t en  t o  t 3 e  p l a i n t i f f  i d o m i n 2  him t h a t  t h e  defendants  unders tood - 
t h a t  ha had rmongly made a l e t t i n g  of p o r t i o n  of the premises ,  

denznding E1,000 damages f o r  breach o f - c o n t r a c t , a n d  informing him 

t h a t  t h2  defend.mlts would no t  complete t 3 e  s a l e  u n t i l  t h e  m a t t e r  

had been c l e a r e d  up t o  t h e  defendants t  s a t i s f a c t i o n .  

Tile p l a i n t i f f  r e p l i e d  on t h e  14th  Apr i l  1981 by l e t t e r  i n  which 

nYie a r e  no t  charg ing  any r e n t  t o  t h e  people we allowed 

i n  t h a r e .  They a r e  on ly  i n  t h e r e  as c a r e t a k e r s  pure ly  on 

t h e  b a s i s  of p r even t  i ng  darnage t o  t h e  p rope r ty  underneath.  " 

The p l a i n t i f f  now a d n i t s  t h a t  t:his s ta tement  w a s  not  t r u e .  

The de fendan t s f  s o l i c i t o r s  wrote a g a i n  on t h e  17 th  June 1981 

a l e t t e r  i n  which t h e y  s t a t e d  that t hey  unders tood t h a t  the  t e n a n t s  

hsd been i n  pos se s s ion  s i n c e  February 1981 and were paying a r e n t  of 

E25  per  xeek. 

On t h e  25 th  June 1961 t he  p l a i n t i f f  r e p l i e d  saying:-  

wY;itl~ r ega rd  t o  t h e  t e n a n t s  which ( s i c )  are i n  the  f l a t  t he se  



llpeople were l e f t  i n  a f t e r  vie had s e n t  t h e  bank d r a f t  t o  

you. " 

-4s t h e  bade d r a f t  r e f e r r e d  t o  v;as s e n t  i n  A p r i l  1981 t h i s  

. statement vias no t  t r u e  a i t h e r .  

On t h e  4 th  Auaust 1981 t h e  defendants '  s o l i c i t b r s  m o t e  a g a i n  

s t a t i n g  t h a t , o n  t h e i r  i n s t r u c t i o n s , t h e  p l a i n t i f f  had been c o l l e c t i n g  

a r e n t  of 225 p e r  week i n  r e s p e c t  of t h e  p o r t i o n  of t h e  premises  over  

the Royal Liver  o f f  i c e .  

The p l a i n t i i f  r e p l i e d  on t he  6 t h  August 1981 s t a t i n g : -  

ll',';e c o l l e c t e d  a r e n t  of C25 p e r  meek f o r  f o u r  weeks i n  

regard  t o  t h i s  p r ~ n i s e s .  

I n  context ,  t h i s  l e t t e r  c l e a r l y  sugges t s  t h a t  t h e  p l a i n t i f f  

c o l l e c t e d  a r e n t  f o r  f o u r  weeks only. Again, t h i s  is n o t  t r u e .  

La t e r  i n  the  same l e t t e r  t h e  p l a i n t i f f  sags:- 

Y"e cill under take t o  pay you t h e  sum of ClOO being t h e  

f o u r  r.reel:s r e n t  which we c o l l e c t e d  vh i ch  w a s  t h e  only  r e n t  

we c o l l e c t e d  i n  r e s p a c t  of t h i s  property. l t  

Aeain t h i s  s ta tement  was t ~ t a l l y  untrue .  

These va r ious  u n t r u t h s  were no t  c o r r e c t e d  u n t i l  t he  hea r ing  

before me. It appears  t o  rre that t h e  vendor vias e n t i t l e d  t o  an 



accurate account of t n z  r e n t s  i :~h ic :~  the  purchaser  had rece ived  as a 

i resu l t  of' t h e  i 1zgal l e t t i n s  t o  the  K e l l y s  and t h a t  she was a l s o  

e n t i t l e d  not  t o  c l o s e  tile s a l e  u n t i l  t h i s  a c c w a t e  account  was 

forthcoming. She might a l s o  have been e n t i t l e d  t o  c l a im  r e s c i s s i o n  

of the  c o n t r a c t  because of t h e  p l a i n t i f f ' s  conduct bu t  she d i d  n o t  

do so. 

I n  t h e  defence and c o u n t e r c l z i n  f i l e d  on t he  15th June 1982 

the  defendants  though conp la in ina  t b a t  t h e  p l a i n t i f f  had, wi thout  

a u t h o r i s a t i o n ,  admi t ted  a t enan t  i n t o  p o r t i o n  of t h e  premises  f o r  

J ) 
.,'sala and c o l l e c t e d  r e n t  from him and that he had f a i l e d  t o  account  

t o  t h e  defendnnts  f o r  t h e  r e n t s  rece ived  from t h e  purpor ted  t e n a n t s ,  

claimed s p e c i f i c  ps r fornance  of t h e  agreement on t h e  de fendan t s t  

terms. hloreover, i n  the  s=e p lead ing  the d e f e ~ d z n t s  d e ~ y  t h a t  they  ha= 

a t  any t ime i n d i c a t e d  a n  i n t e o t i o n  no l o n e e r  t o  be bound by t h e  o r i g i n a l  

agreemen t  . Even i n  the  def e n d m t s  ' r e p l y  t o  t h e  p l a i n t i f f  defence 

t o  t h e  dcf endan t s t  counte rc la im,  vhich t h e  de fendan t s  were pe rmi t t ed  

t o  f i l e  a t  t h e  h t t o r i r z ~ t h e y  d i d  fiat claim r e s c i s s i o n  of t he  o r i g i n a l  

c o n t r a c t  bu t  claimed tn%t  t h e  p l s i n t i f f  had wrongly breached and 

r epud ia t ed  t he  s a i d  agreemest  oz a l t e r n a t i v e l y  t h a t  t h e r e  w a s  no 



t 3 & ~  

12. 
- 

consensus a d  idem between t h e  p a r t i e s .  I n  t h e s e  circums-tances I do no t  

think t h a t  the  defendants  a r e  e n t i t l e d  t o  c l s h  r e s c i s s i o n  of t h e  

agreement now but  must a ccep t  i n t e r e s t  on t h e  balance of t h e  'purchase  

money payable on c l o s i n g  f o r  t he  per iod  o f  t h e  de l ay  occasioned by the 

- 
p la in t i f f  s f a i l u r e  t o  come c l e a n  i n  r e s p e c t  of t h e  r e n t s  rece ived  

by him from the  unauthor i sed  sub - l e t t i ne .  

THZ BIHK DRAFT 

O r i g i n a l l y  tha p l a i n t i f f ,  by l e t t e r  da t ed  t h e  2nd Alarch 1981, 

offered t o  c l o s e  the s a l e  by g i v a  t h e  defendants '  s o l i c i t o r s  a 

cheque f o r  t h e  balance of t h e  purchase money. But on t he  31s t  Parch 19 

a t  a  time when i t  appeared t b t  t h s  c l o s i n g  of t h e  s a l e  was imminent, 

the defendants t  s o l i c i t o r s  vrrote t o  t h e  p l a i n t i f f  enc lo s ine  an  

apportionment account showin8 a balanceof C16,245 due by t h e  p l a i n t i f f  

on c l o s i n g ,  and a sk ing  f o r  a bank d r a f t .  They said:- 

"If you w i l l  k ind ly  l e t  us have a draft f o r  t h e  sum of 

C15,245 me s h a l l  forward t o  you W e d i a t e l y  t h e  deed of 

conveyance wi th  the  pep.  staq impressed t he r eon ,  t he  

fami ly  home d e c l a r a t i o n  and cop i e s  of t h e  documents 

r e l a t i n g  t o  the  e a r l i e r  t i t l e . "  

They twnt on t o  suzges t  t h a t  they would be agreeab le  t o  c lo se  t 3 e  

s a l e  at the off i c e s  of t h e  p l a i n t i f f ' s  town agen t  i f  he  wished. 

Tile p l a i n t i f f  had h i s  account with t h e  Allied I r i s h  Banks. Bu t ,  



for  the  purps::es of  c1osir.g the  sale, he ob ta ined  a l o a n  of C15,000 

from t h e  Bank of I r e l a n d  anti u ~ a d  the  proceeds of t h i s  l oan ,  t oge the r  

with ottrer Eoneys, t o  purchase a b a ~ k  d r a f t  i n  t k e  sun: of 216,245 

from A l l i e d  Irish Bcmks. This bank d r a f t  was made ou t  i n  favour - 
of t h e  defendants '  s o l i c i t o r s  and vias s e n t  by t h e  p l a i n t i f f  t o  h i s  

town- a g e n t s .  On the  14 tn  X p i l  1.381 t h e  p l a i n t i f f  tvrote t o  t h e  

defend,antsl s 3 l i c i t o r s  s zg ing  t h a t  he was sending  this d r a f t  t o  his 

Dublin a g e n t s  i.!essrs P e a r t  and Sons. Vt'hen, I n t e r ,  t r o u b l e  a ro se  

i n  r e s p e c t  of the  r e n t s  r ece ivab l e  ou t  of t h e  premises  t h e  p l a i n t i f f  

wrote t o  t he  d e f e n d ~ i t s '  s o l i c i t o r s  complainine of  t h e  delay and 

po in t ing  o u t  t h a t  he vias paying i n t e r e s t  on t h e  noneys raised t o  

purchase t h e  bank d r a f t .  On the  25th  Juce 1381 the p l a i n t i f f  

suggested t h a t  t h e  de fend .mt s t  s o l i c i t o r s  might a t t e n d  at F e a r t ' s  

o f f i c e  and cash  t h e  bank d r a f t  so  as t o  ecab l e  t h e  defendants  t o  get  

the be1:efit of t h e  money. The p l a i t i t i f f  added t h a t  t h i s  cou ld  be 

done wi thout  p r e ju6 i ce  t o  whatever agreement t he  p a r t i e s  might a r r i v e  

a t  i n  r e s p e c t  of t h e  rep-is. 

Or, t ne  9 t n  J u l y  1361 the  der^entl?zLtsf s z l i c i t o r s  w ~ o t e  t o  t h e  

p l a i n t i f f  no t i ng  t h a t  he had sent a b m k  drift t o  1.1essrs Pea r t .  They 



also s a id  t h a t  on the  1 7 t h  J m e  l e s s r s  P e a r t  had te lephoned t h e i r  o f f i c e -  

enquiring about  c l o s i n g  the  sale. They r epea t ed  t h a t  t h e y  would no t  

close t h e  sale u n t i l  t he  p l s i n t i  Ef had fu rn i shed  them wi th  a l e t t e r  

undertaking t o  pay over ,  i n  due course ,  t o  t h e  defendants  "our c l i e n t ' s  

snare of t h e  new inc rea sed  r e n t  t h a t  m i l l  be payable by Dr.  Cal lanan and 

the Royal Live r  T rus t ee s  Ltd." 

On t h e  27th  Awust 1980 t h e  p l a i n t i f f  a g a i n  wrote t o  t h e  defendants1 

s o l i c i t o r s  complaining t h a t  t h e  bank d r a f t  had been l y i n g  i n  P e a r t l s  off i c ,  

since A p r i l  and t h a t  i t  had c o s t  the  p l a i n t i f f  6111,470 t o  da te .  

Eventual ly  blessrs P e a r t ,  de spa i r i ng  of an e a r l y  c l o s i n g ,  s e n t  t h e  

bank d r a f t  back t o  t h e  p l a i n t i f f ,  b u t ,  as t h e  payees named i n  t h e  bank 

d r a f t  were t h e  defendants t  s o l i c i t o r s ,  t h e  A l l i e d  Irish Banks r e fu sed  

e i t h e r  t o  cash  o r  cancel  t h e  d r a f t .  Kr. OtBrien,  t h e  o f f i c e r  of the Bank 

of I r e l a n d ,  who gave evidence i n  this case  sai? t h a t  his Bank would have 

adopted the  same a t t i t u d e  i n  t h e  same c i r cums tmces .  It viould no t  c a sh  o r  

cancel  a bank d r a f t  i n  t h e  absence of indorsement by t h e  payee. 

!,leanwhile i n t e r e s t  cont inued t o  run  on t h e  l o a n  which t h e  p l a i n t i f f  had 

obta ined from the  Bank of I r e l a n d  t o  f inance  t h e  purchase of t h e  d r a f t .  

On the  8 t h  September 1901 t he  p l a i n t i f f  wrote t o  t h e  defendants1  

s o l i c i t o r s  e n c l o s i n s  t h e  bank d r a f t  and r e q u e s t i n g  them t o  endorse 

i t  so t h a t  t he  moneys could be placed on depos i t  r e c e i p t ,  



On tile 11 th  Ses tenker  15E.l t h a  defendants '  s o l i c i t o r s  m o t e  

i: !i 
acknou l sdg iq  r e c e i p t  o i  t h e  6raf  t, s x j i n g  t h a t  ILrs. S l a t t e r y  vms 

ii :I 

in I r e l a n d  end t h a t  they  were 2:-rpccting a c a l l  from her on September 

the 17th.  They added t h a t  they  would ho ld  t h e  d r a f t  u n t i l  she  

c a l l e d  when t hey  viould t a k e  h e r  i n s t r u c t i o n s  on t h e  mat te r .  

On t h e  14th  Septenber 1981 the  p l a i n t i f f  a g a i n  wrote com2laining 

t hz t  i n t e r e s t  was running on t h e  o v e r d r a f t  used t o  f i nance  t h e  

purchase of the  draft  . On t h e  15 th  t he  p l a i n t  i f f  vmote a g a i n  

ask ing  t h e  defendants '  s o l i c i t o r s  t o  do a l l  the? could t o  h v e  t h e  

s a l e  c l o s e d  and p o i n t i n g  o u t  t h a t  t he  p l a i n t i f f  was in  a n  i n t o l e r a b l e  

p o s i t i o n .  

-? . I . i 
.! On t h e  17 th  September 1981 t he  de fendan t s '  s o l i c i t o r s  m o t e  t o  

the  p l a i n t i f f  s t a t i n g  as f o l l o n s :  - 

"Our c l i e n t  Krs. ?:[argaret S l a t t e r y  h ~ s  c a l l e d  h e r e  and she 

h a s  i n s t r u c t e d  u s  t o  r s t u r n  t h e  & a f t  t o  you unendorsed." 

Tiley acco rd ine ly  r e  t u r c e d  t ke  d r d t  t o  t h e  p l a i n t i f f  unendorsed. 

The d r a f t  ha s  remained unendorsed eve r  s i n c e  and I a m  s a t i s f i e d  on 

the  evidence adduced be fo re  m e  t h z t  t h e  p l a i n t i f f  h a s  been unable t o  

cash  i t  o r  t o  have i t  c a n c e l l e d .  



I am s a t i s f i e d  a l s o  t h k t  i n t e r e s t  ha s  con t inued  t o  run  on t h e  

moneys used t o  fin'ulce t h e  puzchase of t h e  dr'aft a t  the  r a t e  of 

E294 per  nionth ar?d t h z t  t h i s  i n t e r e s t  has  c o s t  t h e  p l a i n t i f f  t h e  

sum of at l e a s t  G5639.40. - 
It i s n o t  f o r  t h e  c o u r t  t o  =Ice c o n t r a c t s  f o r  people.  But my 

understanding of t h e  law is  t'mt each p a r t y  t o  a c o n t r a c t  of s a l e  

has the  r i g h t  t o  expect  t h a t  t h e  o the r  w i l l  be reasonable  i n  t a k i n g  

sucll necessary s t e p s  as nay be i n c i d e n t a l  t o  t h e  c l o s i n g  o f  t h e  s a l e .  

The s u ~ ~ e s t i . o n  t b 2 t  t h e  s a l e  should be c lo sed  by way of bank d r a f t  

cx ,e  from the  defendants1 s o l i c i t o r s  and i t  1-as, i n  the  con tex t  of 

the p r a c t i c e  of Dublin s o l i c i t o r s ,  a reasonable  suggest ion.  The 

p l a i n t i f f  complied w i th  t h e  s u ~ g e s t i o n  and,  as  a r e s u l t ,  l e f t  himself 

i n  an exposed pos i t i on .  I a n  s n t i s f  i e d  t h a t  Kxs. S l a t t e r y  vms fully 

avrare of t h e  f i n a n c i a l  predicament i n  which t h e  p l a i n t i f f  v a s  a r i s i n g  

out  of t h e  purchase of t he  bank d r a f t .  I n  September 1981 

?.irs. S l a t t e r y  had l e g i t i m a t e  grounds f o r  gr ievance a g a i n s t  t h e  

plaintiff. She might rezsonably have c l o s e d  t he  s a l e  o r  sued t h e  

p l a i n t i f f  f o r  dv-:izes o r  perhaps ,  resc inded  t he  s a l e .  She might,  the  

e a r l i e r ,  have taken up the  ~ l e i n t i f f ' s  o f z e r  t o  have t h e  proceeds  of 



17. 

the b a l k  d r z f t  p l2csd  on d e p o s i t  p e n i i n e  t h e  r e s o l u t i o n  o f  t h e  

d i spu tes  betf:<ecn t he   art i e s .  au t  she d i d  none of t he se  t h i n ~ s .  

I an q u i t e  s a t i s f i e d  t h a t  the dec i s ion  t o  send back t he  ' d r a f t  

unendorsed was h e r  d e c i s i o n  a n d  t h a t  h e r  s o l i c i t o r s  i n  aendinc it 

back were merely a c t i b g  on h e r  i n s t r u c t i o n s .  I am a l s o  s a t i s f i e d  

1 ,  

t k a t  she knew p e r f e c t l y  vie11 r:b&t she  was d o i n g  znd that he r  a c t i o n  . . . 
I ! 

! ; . \  '; 
rms c o n s i s t e n t  n e i t h e r  vd th  a d e s i r e  t o  c l o s e  t h e  s a l e  o r  t o  r e s c i n d  : 1 ' .  : ,'.. . 

! I!! 
: I 
I '  

the s n l e  b u t  a d e s i r e  t o  cause t h e  maximum f i n a n c i a l  embarrassment $ . . 
! '  

t o  t he  p l a i n t i f f  . ' t  

,; ; 

4 I 

The p l e b t i z i  was plzced  i n  t h i s  p o s i t i o n  because o f  h i s  complianci j ! 

the  ae thod  of c l o s i n g  t he  s a l e .  I an a l s o  s a t i s f i e d  t h a t  Xzs. 

.! I 
S l a t t e r y  i n  i n s t r u c t i n g  h e r  s o l i c i t o r  as she  d i d  on t h e  17th  i /  1: . . 

{!! 1: 
September 1981 knev p e r f e c t l y  ? / e l l  t h a t  t h e  f i n z n c i a l  consequences 1 ,  

I ! ,  !, 
f o r  the  p l a i n t i f f  ~ i o u l d  be very s e r i o u s  and t h a t  she in tended  him 

tt  .', 
t o  s u f f e r  t h e s e  cansequences.  Under these cizcumstances  i t  a ~ p e z r s  , b  !I; 

,. . 
01 $ .  

t o  me t h a t  a s  p a r t  of  the  c los in;  of t h i s  s a l e ,  t h e  p l a i n t i f f  should 

r ece ive  a c r e d i t  of t he  azoua t  of i n t e r e s t  l o s t  ( t b a t  i s  t o  say 6294 



i n s t m , c t i ~ n s  of the aeft:.dl=,~-.ts, endorsed t n e  bank d r a f t ,  and pa id  i t  
1 
. . 

i n t o  Court t o  t b ~  c r e d i t  of t h i s  a c t i o n , o r  r e t u r n e d  i t  t o  t h e  p l a i n t i f f  + 

: i 

The c o n t r a c t  p rov ides  a t  Clause 26 as fol lows:-  

: ,  I 
4 I 

"The proper ty  shall as t o  any damage from whatever cause 
: 7: 

a r i s i n g  a t  the  da te  of t he  s a l e  be at t h e  so le  r i s k  of t h e  I: 
1 1  

I 1  f 

purchaser  and no c l z i n  s h a l l  be made a g a i n s t  t he  vendor for , ;'-I, 
. , 

I .  
a , ,  , 

any d e t e r i o r a t i o n  o r  damage u n l e s s  occasioned by t h e  vendor1 s 

v r i l f  ul neg lec t  o r  d e f a u l t  . 1; ,? i, ! 1 
I '  . . ?  

;. 
I 

. : !  I. ci 
The proper ty ,  vhich is  a n  old  one,  was i n  poor r e p a i r  on t h e  1 \ i 11, 8 1 

dz te  of t h e  con t r ac t  on t he  26th January 1981. It would, accord ing  
' , . i , !. 4 

t o  t he  p l a i n t i f f  l s b u i l d i n g  c o n t r a c t o r ,  who i s  familier wi th  t h e  : I I ;  , 
I I . *  , 1 I:, 
: :. 1, : 

proper ty  and d i d  soEe salvage work on i t ,  have c o s t  betvieen E2,000 I:: 
\ 1 

!..I, I . . 
23,000 t o  p u t  i t  i n t o  proper r e p a i r  i n  e a r l y  1981. Tne p l a i n t i f f ,  ! ,! 1: ! 

i .i 17 

vritt!out a u t h o r i t y ,  had some salvage \rork done on t h e  p rope r ty  i n  

,I 
(I . ..! 

Bay 1381. But t h e  defendants  made no e f f o r t  whatsoever t o  ma in t a in  tht: :::! 1: ; 
J : - ,  !.1.1 
i'; :. 

proper ty .  Mrs. S l a t t e r y  says t h a t  she r ece ived  no complaFnt i n  r e s p e c t  .: 

t h e  p roper ty  and a l s o  complained t h a t  t h e  p l z i n t i f f  changed t h e  l o c k  



the defendants  from pos se s s ion  of t h e i r  own proper ty  and that they  

were n o t  i n  f a c t  excluded.  K r s .  S l a t t e r y  w a s  a b l e  t o  v i s i t  tho 

property and i n t e r v i e w  IJr. and Mrs. Kel ly  i n  June 19E1. Mrs. S l a t t e r y  

a l s o  s a y s  t h a t  she  r ece ived  no compla in t s  about  t h e  cond i t i on  of t h e  - 
I I 

I I 

proper ty .  But tho d e f e n d a ~ t s  were t h e  only persons  under any 
I 

o b l i g a t i o n  t o  ma in t e in  t h e  p roper ty .  1 am s a t i s f i e d  thzt t h e  

defendants  neg l ec t ed  t h e  p rope r ty  t o t a l l y  and t h a t  t h i s  w i l f u l  

neg l ec t  of t h e  de fendan t s  i s  r e spons ib l e  f o r  t h e  d e t e r i o r a t i o n  which . '  
I 

h a s  t aken  p l ace  i n  t he  p roper ty .  The p l a i n t i f f ' s  bu i l d ing  c o n t r a c t o r  : 

h a s  sworn t h a t  t h e  p roper ty  could have been p u t  i n t o  reasonable  

r e p a i r  i n  e a r l y  1961 a t  a c o s t  of C2,000 t o  t3 ,000  bu t  that it would 1: ' 
t ; . , 

! 
now c o s t  about  E9,000 t o  p u t  i t  i n  order .  On this b a s i s  it appears  : .. a 

, 4  

I 

I . . 
t o  me t h a t  t h e  d e t e r i o r a t i o n  in the  p r o p e r t y  a t t r i b u t a b l e  t o  t h e  

! $ 1  
1 1'1 I n  

w i l f u l  n e g l e c t  of t h e  defendants  comes t o  ~ 6 , 0 0 0  and t h a t  t h e  

p l a i n t i f f  is, on c l o s i n g ,  e n t i t l e d  t o  a c r e d i t  f o r  t h i s  sum. 

p r i n c i p l e s  s e t  ou t  i n  t h i s  judgment. 
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.Tamnent of #r. Justice Barrinrton de l ivered the loth dev of . F ~ b m r y ,  l98A I 

n"l 
The p l a i n t i f f s  are  Trustees of the Declaration of Trust ,  Settlement md , 

Deed of Release cad Veriaticn s e t  out a t  (1) above. IR these procesdicgs the- 

aeek t o  have d e t e n i n e d  certsin questiocs and m a t t e r s  ariain8 i n  = l a t i o n  to i2q 

d i s t r i b u t i o n  of the funds comprised i n  the Trusts and i n  the  execIition of the ? 

Trusts i n  the events which h e n  happened, d e t a d ~ e d  by this Court. Each lrm 

defendant is R beneficiary or potent ia l  beneficiary or a m.ember of a class of 
m 


