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THE FORWICH MIIOK LIFE INSURANGCE SOCIETY P
Plaintiffs .
s o
and e
‘2
GESTETHTR DUPLICATORY .
LIMITED 7l
Defendants
. o . % :
Judrment of Mr. Justice Kamilton delivered tho/k gdav of Februsrv, 1984. =
This is an application brought by the plaintiff for liverty to P
P
1 ‘
enter judgment against the defendant cempeny for the sum of £65,239-03 :
) ™
being alleged to be due by the defendant company as the balance of rent : .
and service cherges in respect of the applica‘ion br the defendants . i
of premises situnted on the ground floor of Anollo Roune, Tara Street, : )
in the City of Dublin. .
T
The defendant company doos not contest the entitlement of the E :
: plaintiff company to judgment in the sum of £44,682-12 but seeks to _— |
: ~m
defend the plaintiffs’ proceedings herein in an far as they relate to a P i
X '
claim for £20,546-91 baing clnimed by the nlnintiff conpany as the balance D o
: P
: 1
due by the defendant company in reapect of n zerviee charse in respect of the b
¥ ™
bi
. said premiszes for the year 198l. fﬁ?
: b —
The premises are held by the defendant company ~ursuant %o the terms emé '+
“\
| ‘ 4 -
conditions contained in an Indenture c¢f Leane made ths 13th day of April, ¥
i.‘ '
LI 2
; | Lj. u. gt
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m 1971 and mede between BOS Investments (Dublin) Limited (whose interesi H

therein ig rnow vested in the plaintiffs of the one pard and Addressograph-

3

Hultigraph Limited (whose intercst is now vested in the defendant compeny)

of the other pert.

r' The premises are held by the defendant coopany subject to the terms end
™ conditions contained in the said Indenture of Lease includirg the covenant

" to: 4
r” ;
i

(a) Pay during the said term the saié reserve

d rents and the further :
" ;
{ i
i
‘ and additional rent hereafter menticned at the times and in the
F” ' menner aforesaid without eny deduction except as aforesaid. . :

B

(v) Pay to the landlord without any deduciinon by way of further and '

additional rent a proportionate vart of the expenses and outgoings

3

incurred by the landlord in the repair, maintfenance, renewal and Lo

13

insurance of the buildings ané the nrovisien of sarviceg therein

; and the other nends of expenditures the nnme nro set forth

NPT

N in the fourth schedule annexed to the 3n2id lense such furither and

'3

wtet

il : additional rect (hereinafter called "the service chargd) being

]

reynble subject 4o the following ierms and conditions.

(1) The amount of the gservice charme shall be ascerttined and

i
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!

certified nnually by n certificate {(herainnftar cnlled "the
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certificate”) signed by the 1-ndlord or its agents and verified !
¥
by the landlord's professional accountants so soon after the 33 ™
end of the landlord's finanei2l yenr as may be practiceble and i E .
|
shall relate to such year in mawnner hereinafter mentioned”.
e
The manner in which the annuel amount of the service charge payabdle
_ ™
by each tenent, includirg the defendant commany, is cnlculated is set out :
at Cleuse 9 (e) (b). ? ™
g
By letter dated the 10th day of fugust, 1932 frcm the Froperty Menager - -
i
of the pleintiffs, the defendant company wes informed thot the service o
™
charses for the year ended 31st December, 108) amounied %o £20,546-91.
H ~
This letter stated that:-
"An Auditor's Certificate in the totel amount £220,543.00 is attached. +:,
} Thiz figure incliudes an esmount of £143,519,.C0 for the replacement of } . -
4 "
two lifts, as notified to you on the 70th October, 1981.
: ™
You pay in relntion to the svace occupnied az follows: §,£
: M
Total Amount multiplied by srece occupied. Vi
bl
b
Total area of building equals £220,543-00 r 7
iy
{a
by 49,964, b -
v
Eaunls £22,546-91. Py
. -
Less Amount paid on account £2,000. fgt
i -

Balance Due £20,546-91.
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fﬂ The defendant company secks to maintain thnt it is not liable for
[
the said amount for the reasens sct forth in the affidavit of ¥r. Dan

Rosen, Secretary of the defendant company, and swern on the 22né day of June, !

.

i

1983.
In this affidavit he avers as follows:-

6. 1 say that the defendanis portion of the said buildin

—3 "3

| Laasl

is on the ground floor only, in an aren thereof a considerable distance

TR

from the said lif+. I sex that fo got o the said 1ifts from the

defendants said portien of the premises requires a person to leave the

snid building and re-enier the building elsewvhera.
g 3

3

7. I say and believe thnt becauzse the defendants portion of the

13

said business is situate on the ground floor, i% or its siaff and

"3

; customers, has no use or n~ed for the said 1ifts and have never used :

or required to use the said lifis. T sa¥ and dbelisve thai the lifis

T3

.
vt —— e, S ey g g
’

¥ere installed purely for the convenionce and uns of those tenants fj

H
= ) in the said building who nre in occupation of Cloors nbove the ground (i
! ER
i3
’
r dp
floor. B
™ . vl
d [
g» | e
8. T say nnd believe that the lease under which the defendents are b
= v
! i
' tenants in the said building iopose » duly en the defendants to vay o

¢ share of the service charpe in so fnr az i¢ relztes %o passenger
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1lifts, entrance of stair cases, Yassages, landings end all other i
i
P
parta of tho buildings enjoyed or used by the tenant in common with i ™
othors. I beg to refer to a copy of the said leasc vhen produced. .
9. I 3any and believe that because the defendants have no use
or enjoyment of the said lifts, they cannot e held responsible for
-~
service or mailntenance charges in so f2r zs they relate to the said :
lift. ] ™
10. I further say and believe that the plaintiffs have always been ! o
aware of the fact that the defendants have never used or had reason %o
o
uac or enjoy the said lifts Cy
' ™
11. I beg this Honocursble Court for an opmportunity to defend these '
proceedings in so far as they relate ‘o the said claim for £20,546-91,"
The fourth schedule to the seaid lease which deals with "landlords - ™
expensaes and outgoings and other heads of expenditure in respect of which the ;
: L]
tenant is to pay a vroportionate vart hy way of sgervice charge" includes et !
i
: (o]
paregraph 2 thereof:
. : . . s . 1 ™
"The cest of periodically inspecting, examining, mnintaining, overhauling'i -
and where necessary replacing any and cvery veri c¢f the building an -
the appurtonances thereof referrcd to in exlerso in the said sub-
™

clauges”,

)
:
i
-
'
i
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rﬂ This obviously includes the cozia of periodiecally inspecting, i
( i
rm examining, maintaining, overhauling and where necessary renlacing any :

1lifts in the said premises and it nppears to me to de irrelevant as to

vhether or not the defendant company actually uses the 1ifts or not.

-
B

3

They are part of the overall services provided in the building

b1

3

end in my opinion the defendant company are dound by the terms of the

e covenant contnined in the said lease %to ray the rent reserved therebdy

e

end "the service charge" referred in therein.

T am satisfied that the defendant company are liadle for this

charre nnd that they have no defeonce to the »laintiff conmpanys claim

; for the said sum of £20,546-C1.
m The seid sum has oeen calculated in aceordance with the manner Py
P
r“ provided in the lease, as being duly certified and the defendant company .o
vas duly notified of the amount of the seid charge in accordance with the l
& |
l\ .
: provisionn contained in the said leasse. S
; Consequently there will be liberiy to enter juismant against the %f’
11!
. I
m defendants for the sum of £65,239-03. The plaintiffs ore further entitled 1y
[ ! .
! !‘5% ,
. il
Fﬂ to interest thereon a%t the rate of 1Y 25 provided in *he Couris het 1981, b
|
i
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